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CKOSS-REFEBENOBS: 

[See  12  Standard  Proc.  993] 

III.  PARTIES.'"  —  A,  Necessary  Parties.  —  In  General.  —  All 
parties  who  have  a  material  interest  in  the  subject-matter  and  object 
of  the  action,  and  all  persons  against  whom'  relief  must  be  obtained 
in  order  to  accomplish  the  object  of  the  suit,®"  should  be  made  parties 


95.  See  generally  8  Standard  Proc. 
455,  et  seq;  and  the  title  "Parties." 

96.  U.  S,—Ex  parte  Young,  209  U. 
S.  123,  28  Sup.  Ot.  441,  52  L.  ed.  714; 
McConnell  v.  Dennis,  153  Fed.  547,  82 
C.  C.  A.  501  (to  enjoin  proceedings 
under  oil  lease,  landowner  is  indis- 
pensable party);  Sipe  &  Co.  v.  Colum- 
bia Eef.  Co.,  171  Fed.  295  (two  cor- 
porations, one  being  successor  of  other, 
may  join) ;  Taeoma,  etc.  E.  Co.  v.  Pa- 
cific Tract.  Co.,  155  Fed.  259  (one  rail- 
road enjoining  another  railroad  from 
using  streets  where  city  not  a  party) ; 
Consolidated  W.  Co.  v.  San  Diego,  84 
Fed.  369  (mortgagor  of  water  company 
necessary  to  suit  of  mortgagee  to  en- 
join enforcement  of  confiscatory  water 
rates);  Consolidated  Water  Co.  v. 
Babcock,  76  Fed.  243;  United  States  v. 
Parrott,  1  McAU.  271,  27  Fed.  Cas.  No. 
15,998;  Tyson  v.  Virginia,  etc.  E.  Co., 
1  Hughes  80,  24  Fed.  Cas.  No.  14,321. 
Ala. — Winn  v.  Fitzwater,  151  Ala.  171, 
44  So.  97  (to  irestrain  administrator 
from  maintaining  ejectment  suit,  heirs 
are  necessary  parties) ;  Parkman  v. 
Aicardi,  34  Ala.  393,  73  Am.  Dec.  457 
(surviving  tenant  in  common  necessary 
party  with  administrator  of  deceased 
co-tenant) .  Cal. — Gates  v.  Lane,  44  Cal. 
392.  Colo. — McLean  v.  Farmers',  etc. 
Co.,  44  Colo.  184,  98  Pac.  16,  19.  Ga. 
White  V.  Bailey,  etc.  Co.,  125  Ga.  114, 
53  S.  E.  589,  interested  party  with 
complainant  in  breached  contract  is 
necessary  party.  HI. — ^Knopf  v.  First 
Nat.  Bank,  173  111.  331,  50  N.  E.  660 
(reversal  for  lack  of  indispensable  per- 
son); Bradley  v.  Gilbert,  155  111.  154, 
39  N.  E.  593;  Turpin  v.  Dennis,  139 
111.  274,  28  N.  E.  1065  (to  restrain 
interference  with  easement  only  the 
party  interfering  is  necessary  whera 
there  are  no  adverse  claimants'  to  the 
land  in  which   the   easement   existed). 


la. — Fleming  v.  Mershon,  36  Iowa  413. 
Kan. — Jeffries-Ba  Som  v.  Nation,  63 
Kan.  247,  65  Pac.  226;  Hardy  v.  First 
Nat.  Bank,  46  Kan.  88,  26  Pac.  423; 
State  V.  Anderson,  5  Kan.  90;  Walker 
V.  Cambern,  5  Kan.  App.  545,  47  Pac. 
.980  (denied  if  real  parties  are  not  be- 
fore the  court).  Ky. — Taylor  v.  Forester, 
148  Ky.  201,  146  S.  W.  428  (where  A 
enjoined  parties  from  cutting  timber 
on  land,  B  admitted  to  be  owner  by 
A  is  a  necessary  party  and  is  entitled 
to  intervene) ;  Klasener  v.  Eobinson, 
30  Ky.  L.  Eep.  1032,  100  S.  W.  255, 
g.  c,  31  Ky.  L.  Eep.  204,  100  S.  W. 
1199;  Berry  v.  Berry's  Heirs,  3  T.  B. 
Mon.  263;  Macey  v.  Brooks,  4  Bibb 
238.  Me. — Morse  v.  Machias,  etc.  Co., 
42  Me.  119,  reversed  on  appeal  for  fail- 
ure to  add  necessary  party.  Md. — Hen,- 
drix  V.  Bull,  111  Md.  389,  74  Atl.  572: 
Gregg  V.  Baltimore,  14  Md.  479  (other 
stockholders  necessary  parties  to  suit 
to  enjoin  extra  dividend).  Mass. 
Florence  Sew.  Mach.  Co.  v.  Grover, 
etc.  Co.,  110  Mass.  1;  Eichards  v.  Eich- 
ards,  9  Gray  313  (cestui  que  trust  neces- 
sary party  to  bill  to  restrain  assertion 
of  title  by  trustee).  Miss. — Lemmon  v. 
Dunn,  61  Miss.  210;  Board  of  Super- 
visors 17.  Niles,  58  Miss.  48;  Coulson 
V.  Harris,  43  Miss.  728.  N.  J. — Marselis 
V.  Morris  Canal,  etc.  Co.,  1  N.  J.  Eq. 
31.  N.  T. — Shepard  v.  Manhattan  Ey. 
Co.,  117  N.  Y.  442,  23  N.  E.  30;  Dins- 
more  V.  Atlantic,  etc.  E.  Co.,  46  How. 
Pr.  193;  Boughton  v.  Allen,  11  Paige 
321;  Paterson  v.  Bangs,  9  Paige  627 
(sureties  on  injunction  bond  are  neces- 
sary parties  to  suit  to  restrain  action 
at  law  on  the  bond);  Wood  v.  Draper, 
24  Barb.  187,  195;  Atlantic,  etc.  Tel. 
Co.  V.  Baltimore,  etc.  E.  Co.,  14  Jones 
&  S.  377;  New  York  Cent.,  etc.  E.  Co. 
V.  Eeeves,  41  Misc.  490,  85  N.  Y 
Supp.  28.    Ore. — ^Andrews  i).  Donnelly, 
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plaintiff  or  defendant,  so  that  the  decision  shall  be  final.^^  This  is 
true  whether  their  interest  be  legal  or  equitable.''  This  rule,  however, 
will  not  be  so  applied  as  to  defeat  the  very  purposes  of  justice.  If 
the  merits  of  the  case  can  be  disposed  of  without  prejudice  to  the 
rights  of  other  persons  who  are  not  parties,  or  if  the  circumstances 
of  the  case  render  the  application  of  the  rule  impracticable,"'  as 
where  such  persons  are  beyond  the  process  of  the  court,  they  need 
not  be  made  parties.^  But  where  the  absent  parties  are  indispensable 
parties  without  whom  a  complete  determination  of  the  controversy 
cannot  be  had,  the  court  may  dismiss  the  complaint  or  cause  them  to 
be  brought  in,  as  the  exigencies  of  the  case  may  require.^    And  even 


59  Ore.  138,  116  Pae.  569;  Boots  v. 
Boring  Junction  Lumb.  Co.,  50  Ore. 
298,  92  Pac.  811,  94  Pac.  182  (party 
merely  procuring  defendant's  contract 
to  cut  timber  is  not  necessary  party  to 
suit  to  enjoin  cutting).  Va. — Jameson 
V.  Deshields,  3  Gratt.  4;  Crawford  v. 
McDaniel,  1  Rob.  473  (representatives 
of  deceased  vendee  of  land  suing  to 
enjoin  enforcement  of  judgment  be- 
cause of  deficiency  of  land  are  neces- 
sary parties).  W.  Va. — Steelsmith  v. 
Fisher  Oil  Co.,  47  W.  Va.  391,  35  S.  E. 
15,  lessors  and  all  parties  having  in- 
terest in  oil  or  gas  produced  by  well 
sought  to  be  enjoined  by  one  lessee  as 
against  an  adjoining  lessee  because  it 
was  on  complainant's  lease  are  neces- 
sary parties.  Wis. — Kircher  v.  Peder- 
son,  117  Wis.  68,  93  N.  W.  813. 

[a]  That  the  joinder  of  necessary 
parties  •would  hinder  and  delay  the 
prosecution  of  the  suit,  is  not  a  sufli- 
cient  ground  for  a  court  proceeding 
without  them.  Knopf  v.  First  Nat. 
Bank,  173  111.  331,  50  N.  E.  660. 

[b]  Though  a  party  alleges  a  suffi- 
cient excuse  for  not  making  a  neces- 
sary party  plaintiff,  he  should  make 
him  a  defendant.  Boughton  v.  Allen, 
U  Paige  (N.  Y.)  321;  Morse  v.  Hovey, 
9  Paige   (N.  T.)   197. 

[c]  Where  an  injunction  suit  is 
brought  which  relates  to  rights  in  cor- 
porations, private  or  municipal,  all  per- 
sons whose  interests,  either  legal  or 
equitable,  will  be  affected  by  the  de- 
cree prayed  for  should  be  made  parties. 
Minnesota  v.  Northern  Securities  Co., 
184  U.  S.  199,  22  Sup.  Ct.  308,  46  h. 
ed.  499.  See  infra.  III,  B,  2;  III, 
C,  6. 

97.  Boughton  v.  Allen,  11  Paige 
(N.  T.)  321.  ^ 
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98.  TJ.  S. — Minnesota  v.  Northern 
Securities  Co.,  184  V.  S.  199,  22  Sup. 
Ct.  308,  46  L.  ed.  499.  Mo.— State  v. 
Parkville,  etc.  E.  Co.,  32  Mo.  496. 
N.  Y.— Atlantic,  etc.  Tel.  Co.  v.  Balti- 
more, etc.  E.  Co.,  14  Jones  &  S.  377. 
Pa. — Monessen  Borough  v.  Monesseu 
Water  Co.,  243  Pa.  53,  89  Atl.  829. 
Va. — Jameson  v.  Deshields,  3  Gratt.  4; 
Crawford  v.  McDaniel,  1  Bob.  473, 
481, 

99.  United  States  v.  Parrott,  1 
McAU.  271,  280,  27  Fed.  Cas.  No.  15,- 
998;  Bouton  v.  Brooklyn,  15  Barb.  (N. 
T.)  375. 

[a]  "Wliere  the  joinder  of  a  person 
interested  in  the  subject-matter  would 
oust  the  court's  jurisdiction,  he  need 
not  be  made  a  party,  if  a  decree  con- 
sistent with  equity  and  good  conscience 
can  be  made  with  the  parties  before 
the  court.  Chesapeake,  etc.  E.  Co.  v. 
Fire  Creek,  etc.  Co.,  119  Fed.  942; 
Brown  v.  Pacific,  etc.  Co.,  5  Blatchf. 
525,  4  Fed.  Cas.  No.  2,025;  Negaunee 
Iron  Co.  V.  Iron  Cliff  Co.,  134  Mich. 
264,  96  N.  W.  468. 

1.  United  States  v.  Parrott,  1  McAll. 
271,  27  Fed.  Cas.  No.  15,998;  Cole  Sil- 
ver Min.  Co.  V.  Virginia,  etc.  W.  Co., 
1  Sawy.  685,  6  Fed.  Cas.  No.  2,990. 
See  also:  Ala. — Parkman  v.  Aieardi,  34 
Ala.  393,  73  Am.  Dec.  457,  joinder  of 
surviving  tenant  in  common  as  plain- 
tiff in  suit  to  enjoin  trespasses  ex- 
cused because  beyond  the  jurisdiction. 
Mass. — Florence  Sew.  Mach.  Co.  v. 
Grover,  etc.  Co.,  110  Mass.  1.  N.  J. 
Wilson  V.  American  Palace  Car  Co.,  67 
N.  J.  Eq.  262,  58  Atl.  195. 

2.  TJ.  S.— McConnell  v.  Dennis,  153 
Fed.  547,  82  C.  C.  A.  501  (owner  of 
land  indispensable  party  to  enjoin  pro- 
ceedings under  oil  lease);  Taeoma,  etc. 
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in  the  absence  of  proper  pleadings,  the  court  will  take  notice  of  the 
facts  and  direct  the  cause  to  stand  over,  in  order  that  new  parties 
may  be  added.^  But  as  in  other  equity  cases,  it  is  sufficient  if  all  the 
parties  in  interest  are  before  the  court,  either  as  plaintiffs  or  defend- 
ants,* for  a  party  directly  interested  may  be  made  a  party  defendant 
though  no  relief  is  prayed  against  him,  but  rather  in  his  favor.°  The 
failure  to  join  a  necessary  party  does  not  prevent  the  issuance  of  a 
preliminary  injunction,  as  he  may  be  made  a  party  later." 

Real  Property  Involved.  —  The  general  rule  requiring  the  joinder  of 
all  persons  whose  interests,  either  legal  or  equitable,  will  be  affected  by 
the  decree,  is  especially  applicable  where  the  suit  relates  to  rights  or 
interests  in  real  property.''     Thus,  purchasers,  mortgagees,  judgment 


Co.  V.  Pacific  Tract.  Co.,  155  Fed.  259 
(city  necessary  party  to  suit  by  rail- 
road to  enjoin  laying  tracks  in  street) ; 
United  States  v.  Parrott,  1  McAU.  271, 
27  Fed.  Cas.  No.  15,998;  Cole  Silver 
Min.  Co.  V.  Virginia,- etc.  Water  Co.,  1 
Sawy.  685,  6  Fe'd.  Cas.  No.  2,990.  Ala. 
Elliott  V.  Sibley,  101  Ala.  344,  13  So. 
500,  corporation  is  indispensable  party 
to  suit  to  enjoin  sale  of  stock  for 
indebtedness  to  the  corporation.  Colo. 
McLean  v.  Farmers'  Highline  Canal, 
etc.  Co.,  44  Colo.  184,  98  Pae.  16. 
Ga. — White  v.  Bailey,  etc.  Co.,  125  Ga. 
114,  53  S.  E.  589.  lU.— Bradley  v.  Gil- 
bert, 155  111.  154,  39  N.  E.  593,  county 
is  indispensable  party  to  suit  to  en- 
join payment  of  certain  county  orders. 
Eau. — Jeffries-Ba  Som  v.  Nation,  63 
Kan.  247,  65  Pac.  226;  Atchison,  etc. 
E.  Co.  V.  Wilhelm,  33  Kan.  206, 
6  Pac.  273 ;  Walker  v.  Cambern,  5  Kan. 
App.  545,  47  Pac.  980  (though  defect 
of  parties  not  raised  by  demurrer  or 
answer).  La. — Egan  v.  Euss,  39  La. 
Ann.  967,  3  So.  85.  Md. — Hendrix  v. 
Bull,  111  Md.  389,  74  Atl.  572.  Mass. 
Case  V.  Minot,  158  Mass.  577,  33  N.  B. 
700,  22  L.  E.  A.  536,  court  will  take 
notice  of  want  of  indispensable  parties 
ex  mero  motu.  Mo. — ^School  Dist.  v. 
Smith,  90  Mo.  App.  215,  school  district 
whose  boundary  was  sought  to  be 
changed  is  indispensable  party  to  suit 
to  restrain  change.  Ore. — Beasley  v. 
Shively,  20  Ore.  508,  26  Pae.  846. 

[a]  The  better  practice  is  to  order 
the  necessary  parties  to  be  brought  in 
and  that  should  always  be  done  under 
ordinary  circumstances.  Beasley  v. 
Shively,  20  Ore.  508,  26  Pac.  846.  And 
see  Hughson  v.  Crane,  115  Cal.  404,  47 
Pac.  120. 

[b]  When     Parties     Indispensable. 


"If  such  absent  persons  are  to  be 
active  in  the  performance  and  execution 
of  the  decree,  or  if  they  have  rights 
wholly  distinct  from  those  of  other 
parties,  or  if  the  decree  ought  to  be 
pursued  against  them,  they  are  indis- 
pensable." United  States  v.  Parrott, 
1  McAll.  271,  282,  27  Fed.  Cas.  No. 
15,  998,  quoting  Story  Eq.  PI.,   §81. 

3.  Kan. — Walker  v.  Cambern,  5  Kan. 
App.  545,  47  Pac.  980.  Mass. — Case  v. 
Minot,  158  Mass.  577,  33  N.  E.  700,  22 
L.  E.  A.  536;  Sehwoerer  v.  Boylston 
Market  Assn.,  99  Mass.  285,  295.  Ore. 
Beasley  v.  Shively,  20  Ore.  508,  26 
Pac.  846. 

[a]  Waiver  of  Defects. — Though  a 
bill  for  injunction  be  defective  for 
want  of  proper  parties,  the  defect  is 
cured  where  such  parties  come  in  and 
answer.  Brunswick  v.  Finney,  54  Ga. 
317.     See  the  title  "Parties." 

4.  Parkman  v.  Aicardi,  34  Ala.  393, 
399,  73  Am.  Dec.  457. 

5.  Jones  v.  Bolles,  9  Wall.  (U.  S.) 
364,  19  L.  ed.  734.  See  the  title 
"Parties." 

6.  Allen  v.  Wayne  Cir.  Judge,  159 
Mich.  612,  124  N.  W.  581. 

[a]  Defect  of  parties  cannot  be 
raised  on  motion  for  a  preliminary  in- 
junction; it  should  be  made  by  plea, 
answer  or  demurrer.  Snelling  v.  Eich- 
ard,   166   Fed.   635. 

7.  XT.  S.— McConnell  v.  Dennis,  153 
Fed.  547,  82  C.  C.  A.  501,  lessor  is 
necessary  party  to  determine  relative 
rights  of  parties  under  a  lease.  Ala. 
Winn  V.  Fitzwater,  151  Ala.  171,  44 
So.  97,  heirs  are  necessary  parties  to 
suit  to  enjoin  administrator  from 
prosecuting  ejectment  suit.  Fla. — ^Brown 
V.  Solary,  •37  Fla.  102,  19  So.  161.  lU. 
Turpin    V.    Dennis,    139    111.     274,     28 

Vol.  XIII 


12 


INJUNCTIONS 


creditors  and  others  having  an  interest  in  the  mortgaged  premises,  and 
whose  rights  are  to  be  affected  by  the  decree,  are  proper,  if  not  neces- 
sary parties  to  the  suit.*  But  purchasers  pendente  lite  are  not  neces- 
sary parties.® 

B.  "Who  Mat  Sue.  —  1.  Parties  Haviug  Interest  io  Subject- 
Matter.  —  In  order  that  one  may  be  a  proper  party  plaintiff  in  an 
injunction  suit,  he  must,  in  accordance  with  the  general  rule  as  to 
parties  in  suits  in  equity,  have  a  substantial  or  beneficial  interest  in 
the  subject-matter  of  the  suit.'"    Likewise,  statutes  requiring  the  real 


N.  E.  1065;  Davidson  v.  Eeed,  111  111, 

167,  53   Am.  Eep.  613.     Ind ^Frankel 

V.  Garrard,  160  Ind.  209,  66  N.  E.  687; 
Brandis  v.  Grisson,  26  Ind.  App.  661, 
60  N.  E.  455  (party  claiming  interest 
in  land  over  wliich  easement  exists, 
interference  with  whicli  is  enjoined,  is 
a  necessary  party).  Ky. — ^Berry  v. 
Berry's  Heirs,  3  T.  B.  Mon.  263,  where 
one  heir  did  not  sign  conveyance,  he  is  a 
necessary  party  to  a  bill  for  injunction. 
Mass. — Eichards  v.  Eichards,  9  Gray  313, 
cestui  que  trust  necessary  to  suit  to 
enjoin  assertion  of  title  by  the  trustee. 
Miss. — ^Lemmon  v.  Dunn,  61  Miss.  210; 
Hunt  V.  Booth,  1  Preem.  Ch.  215  (re- 
mainderman necessary  party  to  enjoin 
execution  sale).  N.  H. — Doe  V.  Doe, 
37  N.  H.  268.  N.  J.— Schalk  v.  Schmidt, 

14   N.   J.  Eq.   268.     N.  Y Sieman  v. 

Austin,  33  Barb.  9.  Ore. — Beasley  v. 
Shively,  20  Ore.  508,  26  Pae.  846.  S.  O. 
Maekay  v.  Cochran;  8  S.  0.  48  (heirs 
are  necessary  parties  to  suit  to  re- 
strain sale  under  trust  deed  against  a 
deceased  party);  Central  E.,  etc.  Co. 
V.  Claghorn,  Speer  Eq.  545  (surety  on 
mortgage  is  not  a  necessary  party  to 
suit  by  mortgagee  to  enjoin  sale  on  at- 
tachment). Vt.— Shaw  V.  Chamberlin, 
45  Vt.  512,  plaintiff's  grantor  is  not 
necessary  party  to  suit  to  restrain  in- 
terference with  spring  not  mentioned 
in  deed.  W.  Va. — Stewart  v.  Jackson, 
8  W.  Va.  29,  heirs  are  necessary  parties 
to  suit  to  restrain  sale  under  trust 
deed. 

[a]  To  enjoin  the  establishment  of 
a  highway  over  complainant's  land 
under  Iowa  Code,  §2028,  parties  over 
whose  land  it  is  claimed  defendant  had 
or  was  entitled  to  a  right  of  way  were 
neither  necessary  nor  proper  parties. 
Miller  v.  Kramer,  154  Iowa  523.  134 
N.  W.  538.  ' 

8.  See  Schalk  v.  Schmidt,  14  N  J. 
Eq.  268,  270. 

[a]    The    subsequent    purchaser    of 
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land  subject  to  a  judgment  is  a  proper 
party  to  an  action  to  restrain  the  en- 
forcement of  the  judgment.  Frankel 
V.  Garrard,  160  Ind.  209,  66  N".  E. 
687. 

[b]  A  mortgagea  of  a  strip  of  land 
is  a  proper,  although  possibly  not  a 
necessary  party,  to  a  suit  to  enjoin  the 
obstruction  thereof  on  the  ground  that 
it  was  an  alley,  and  may  intervene. 
Eorster  v.  Eaznik,  46  "Wash.  692,  91 
Pac.  25?. 

[c]  A  mortgagee  has  such  an  in- 
terest in  property  that  he  may  restrain 
interference  with  the  property  subject 
to  mortgage  without  making  the  mort- 
gagor a  party.  Ex  parte  Haggerty,  124 
Fed.  441. 

9.  Pullan  V.  Cincinnati,  etc.  E.  Co., 
4  Biss.  35,  20  Fed.  Cas.  No.  11,461. 

[a]  A  party  whose  rights  are  ac- 
quired pendente  lite  may  be  bound  by 
the  decree,  but  it  doea  not  follow  that 
he  will  be  enjoined  before  decree  with- 
out an  opportunity  of  being  heard. 
Schalk  V.  Schmidt,  14  N.  J.  Eq.  268. 

[b]  Note  Secured  by  Deed  of  Trust. 
The  assignee  of  a  note  secured  by  deed 
of  trust  on  a  building,  the  payee  of 
the  note  having  advanced  money  there- 
for after  the  commencement  of  a  suit 
to  enjoin  the  construction  of  the  build- 
ing as  being  in  violation  of  a  build- 
ing restriction,  is  not  a  necessary  party. 
Sanders  v.  Dixon,  114  Mo.  App.  229, 
89  S.  W.  577. 

10.  TJ.  S.— United  States  v.  Rickert, 
188  U.  S.  432,  23  Sup.  Ct.  478,  47  L. 
ed.  532;  Carroll  v.  Chesapeake,  etc. 
Co.,  124  Fed.  3Q5,  61  C.  C.  A.  49;  Los 
Angeles  Univ.  v.  Swarth,  107  Fed.  798, 
46  0.  C.  A.  647,  54  L.  E.  A.  262  (do- 
nators  of  land  not  owning  land  in 
vicinity  of  donated  land  cannot  enjoin 
violation  of  building  covenant) ;  Knick- 
erbocker T.  Co.  V.  Kalamazoo,  182  Fed. 
865  (mortgagee  of  corporation  enjoin- 
ing   city    from    revoking    franchise); 
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Carter  v.  Fortney,  170  Fed.  463  (bond- 
holders may  enjoin  illegal  interference 
■with  property — need  not  request  trus- 
tee to  sue);  Eoebling  v.  First  Nat. 
Bank,  30  Fed.  744  (only  stoekholder 
can  enjoin  fraudulent  acts  of  cor- 
porate officers).  Ala. — Hooper  v.  Birch- 
field,  188  Ala.  423,  35  So.  351.  Ga. 
Eichmond  Cotton  Oil  Co.  v.  Castellaw, 
134  Ga.  472,  67  S.  E.  1126  (grantor 
or  his  privy  in  estate  only  can  enjoin 
violation  of  covenant  as  to  use  of 
land) ;  Chatfield  v.  Clark,  123  Ga.  867, 
51  S.  E.  743  (agent  or  caretaker  of 
premises  cannot  enjoin  proceeding 
against  agent  as  tenant  of  another) ; 
White  V.  Young,  122  Ga.  830,  51  S.  B. 
28  (power  of  attorney  to  institute  suits 
for  recovery  of  land  does  not  give 
authority  to  institute  suit  to  restrain 
trespasses) ;  Nelms  v.  Pinson,  92  Ga. 
441,  17  S.  E.  850;  Eeid  v.  Eatonton, 
80  Ga.  755,  6  S.  E.  602.  la.— Cedar 
Eapids,  etc.  Co.  v.  Chicago,  etc.  Co., 
145  Iowa  528,  124  N.  W.  323,  party 
for  whose  benefit  contract  was  made 
enjoining  breach.  Ky. — HofEman  v. 
Sheperdsville,  36  S.  W.  522,  taxpayer 
cannot  enjoin  trespass  upon  public 
square.  La. — Marshall  v.  Marksville,  116 
La.  746,  41  So.  57.  See  Moss  v.  Hall, 
133  La.  351,  63  So.  45.  Md.— Busey 
V.  Hooper,  85  Md.  15,  6  Am.  Eep.  350, 
parties  failing  to  comply  with  condi- 
tions of  stock  subscriptions  cannot  en- 
join corporate  acts.  Mass. — ^Interna- 
tional Trust  Co.  v.  International 
Loan  &  Tr.  Co.,  153  Mass.  271, 
26  N.  E.  693,  10  L.  E.  A.  758,  restrain- 
ing use  of  similar  name  under  Massa- 
chusetts statute.  Mich. — Gilligham  v. 
Eay,  157  Mich.  488,  122  N.  W.  Ill 
(exclusive  licensee  of  owner  of  mov- 
ing picture  may  enjoin  exhibition  by 
unauthorized  persons) ;  Gilbert  v. 
Cooley,  Walk.  Ch.  494.  Miss.— Cogburn 
V.  Pollock,  54  Miss.  639  (attaching  cred- 
itors of  insolvent  may  enjoin  sale 
under  fraudulent  distress  warrant) ; 
Adams  v.  Harris,  47  Miss.  144  (vendee 
of  land  not  having  second  title  may 
enjoin  foreclosure  of  pretended  lien). 
Mo. — State  v.  Parksville,  etc.  E.  Co., 
32  Mo.  496.  N.  Y. — ^Hammer  v.  Barnes, 
26  How.  Pr.  174;  Hutton  v.  Metift 
politan  El.  E.  Co.,  19  App.  Div.  24o, 
46  N.  Y.  Supp.  169  (after  sale  _  of 
premises,  former  owner  cannot  enjoin 
trespasses  thereon);  People  v.  Conklin, 
5  Hun  452;  Erste  Sokolower,  etc. 
Yosher  v.  First  United,  etc.  Verein,  32 


Misc.  269,  66  N.  Y.  Supp.  356.  Ohio. 
Sargent  v.  Ohio,  etc.  E.  Co.,  1  Handy 
52,  one  cannot  restrain  destruction  of 
another's  property  because  existence 
of  such  property  is  beneficial  to  his 
property.  Okla. — City  Council  of  Mc- 
Alester  v.  Milwee,  31  Okla.  620,  122 
Pac.  173,  40  L.  E.  A.  (N.  S.)  576; 
United  States  v.  Choctaw,  etc.  E.  Co., 
3  Okla.  404,  474,  41  Pac.  729.  Ore. 
Eoota  V.  Boring  Junction  Lumb.  Co., 
50  Ore.  298,  92  Pac.  811,  94  Pac.  182.  ^ 
Pa.— Llewellyn  v.  Cauflfiel,  215  Pa.  23, 
64  Atl.  388;  Marvine  v.  Drexel,  68  Pa. 
362;  Eiddle  v.  Com.,  2  Del.  Co.  Ct. 
232.  S.  C.— Lamar  v.  Croft,  73  S.  C. 
407,  53  S.  E.  540.  S.  D.— Northwestern, 
etc.  Co.  V.  Muggli,  8  S.  D.  160,  65  N. 
W.  442,  affirming  7  S.  D.  527,  64  N.  W. 
1122.  Tenn. — ^Bradley  v.  Com.,  2 
Humph.  428,  37  Am.  Dee.  563.  Vt. 
Howe  V.  School  Dist.,  43  Vt.  282,  pew 
holder  may  restrain  use  of  building 
for  other  than  church  purposes,  where 
reversion  in  deed  if  used  for  other  pur- 
poses. Wis. — ^Pewaukee  v.  Wisconsin 
Lakes,  etc.  Co.,  110  Wis.  67,  85  N.  W. 
660,  lessor  of  land  for  term  of  years 
cannot  enjoin  the  construction  of 
buildings  thereon  since  he  is  not  en- 
titled to  control  or  direct  Ms  lessee's 
occupation. 

[a]  Creditois. — (1)  A  general  cred- 
itor having  no  lieu  cannot  restrain  the 
disposition  of  property  (Erie  Ey.  Co. 
V.  Wilkes-Barre,  etc.  Co.,  9  Phila. 
[Pa.]  262),  (2)  nor  the  distribution  of 
the  sale  of  the  debtor's  property  by 
the  sheriff  because  the  sale  was  fraud- 
ulent and  collusive.  Kelly  V.  Herb,  157 
Pa.  41,  27  Atl.  559. 

[b]  Landlord  and  Tenant. — "For  an 
unauthorized  interference  with  the  em- 
ployes of  a  lessee  of  real  property, 
while  engaged  in  the  service  of  their 
employer,  the  landlord  has  no  right  to 
enjoin  such  interference.  Coney  & 
Parker  v.  Brunswick  Steamboat  Co.,  116 
Ga.  222,  42  S.  E.  498."  Kehoe  v. 
Eourke,  131  Ga.  269,  62  S.  E.  185. 

[c]  Patrons  of  a  state  institution  of 
learning  have  not  a  sufficient  interest 
therein  to  enjoin  a  change  of  domicil 
of  said  institution  by  the  legislature 
of  the  state,  in  the  absence  of  a  con- 
stitutional provision  fixing  the  domicil 
of  said  institution  at  or  in  a  particular 
place.  Moss  v.  Hall,  133  La.  351,  63 
So.  45. 

[d]  A  power  of  attorney  to  enter 
into   suit  and  take  possession  of  land 
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party  in  interest  to  sue  are  applicable  to  injunction  suits.*^ 

A  taxpayer  has  a  sufficient  interest,  though  he  shows  no  special  pri- 
vate interest,  to  invoke  the  interposition  of  a  court  of  equity  to  re- 
strain the  unauthorized  expenditure  of  piiblic  funds,  the  creation  of 
invalid  debts,  the  levy  of  unauthorized  taxes,  or  the  perpelxation  of 
official  wrongs." 


and  to  institute  all  suits  necessary  to 
recover  such  land,  and  "to  do  all  acts 
and  all  things  as  my  said  attorney 
deems  necessary  in  the  premises,"  etc., 
"does  not  give  Mm  authority  to  in- 
stitute proceedings  to  enjohi  a  trespass 
on  the  lands."  White  v.  Young,  122 
Ga.  830,  51  S.  E.  28. 

[e]  To  enjoin  Interference  with  pos- 
session, one,  who  sold  land  upon 
which  a  partial  payment  was  made  and 
to  whom  the  land  was  reconveyed  upon 
a  dispute  as ''to  the  boundaries  of  the 
land,  is  the  proper  plaintiff.  Amber  v. 
Cain  (Iowa),  110  N.  W.  1053,  pur- 
chaser was  also  a  party. 

[f]  Vendor  and  Purchaser  of  Land. 
AVhere  an  owner  of  a  city  lot  makes 
a  contract  of  sale,  and-  upon  payment 
of  a  part  of  the  purchase  money, 
executes  a  bond  for  title,  and  places 
the  purchaser  in  possessioUj  the  obligor 
and  the  obligee  are  proper  parties  to 
a  suit  against  a  city  to  enjoin  an 
illegal  interference  with  the  possession 
of  the  property.  Carey  v.  Atlanta 
(Ga.),  84  S.  E.  456. 

[g]  Interest  in  Mails. — The  United 
States  has  a  sufficient  interest  in  the 
mails  to  restrain  interference  with  the 
transportation  thereof.  In  re  Debs, 
158  TJ.  S.  564,  15  Sup.  Ct.  900,  39  L. 
ed.  1092. 

[h]  Interest  in  Annexation  Proceed- 
ings.— A  school  district  and  a  town- 
ship have  sufficient  interest  in  a  change 
of  a  part  of  the  territory  included 
therein  from  the  school  district  into 
the  adjacent  city  district,  and  from 
the  township  into  the  adjacent  city, 
by  means  of  which  the  taxable  real 
estate  in  such  township  and  district 
would  be  greatly  lessened  and  the  rate 
of  taxation  materially  increased,  to 
qualify  them  to  maintain  an  action  to 
test  the  validity  of  the  annexation  pro- 
ceedings. Eed  Eiver  Val.  Brick  Co. 
V.  Grand  Forks,  27  N.  D.  8,  145  N.  W. 
725. 

[i]  Where  a  statute  makes  a  city 
ofiicial  liable  to  a  fine  for  the  ob- 
struction of  the  highway,  such  oflSeer 
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has  an  interest  entitling  him  to  bring 
an  action  to  enjoin  the  obstruction. 
Williams  v.  Eiley,  79  Neb.  554,  113  N. 
W.  136.  See  generally  the  title  "High- 
ways,  Streets  and  Bridges." 

[j]  Time  for  Objection.— Lack  of 
interest  on  complainant's  part  cannot 
be  raised  for  the  first  time  on  appeal. 
St.  John  V,  President,  etc.,  157  111. 
App.  504. 

11.  Custer  Consol.  M.  Co.  V.  Helena, 
45  Mont.  146,  122  Pac.  567. 

[a]  Lessee. — (1)  Thus  the  owner  of 
a  water  right  who  has  leased  it  to  an- 
other, cannot  enjoin  a  diversion  there- 
of; only  the  party  whose  right  is  in- 
vaded, the  lessee,  can  enjoin  such  di- 
version. Custer  Consol.  M.  Co.  v.  Hel- 
ena, 45  Mont.  146,  122  Pac.  567.     (2) 

50  too,  the  owner  of  property  who  has 
leased  premises  to  another  who  is  to 
repair  same,  has  no  interest  in  the  use 
and  occupation  thereof  sUch  as  to  al- 
low him  to  maintain  an  action  to  en- 
join the  interference  with  the  mere 
use  and  occupation  thereof.  Coney  v. 
Brunswick  &  F.  S.  Co.,  116  Ga.  222, 
42  S.  E.  498. 

[b]  Attached  Property. — Though  the 
legal  title  to  attached  property  is  in 
the  levying  officer,  the  person  at  whose 
instance  the  levy  was  made  has  suffi- 
cient interest  to  enjoin  the  prosecution 
of  replevin  proceedings  to  recover  such 
property.  He  is  the  real  person  in- 
terested. National  Park  Bank  v.  God- 
dard,  131  N.  Y.  494,  30  N.  E.  566. 

12.  U.  S. — Crampton  v.  Zabriskie, 
101  U.  S.  601,  25  L.  ed.  1070;  Daven- 
port V.  Buffington,  97  Fed.  234,  38  0. 
C.  A.  453,  46  L.  E.  A.  377;  Colorado 
Paving  Co.  v.  Murphy,  78  Fed.  28,  23 
C.  0.  A.  681,  37  L.  E.  A.  630.  Ala, 
Gillespie  v.  Gibbs,  147  Ala.  449,  41  So. 
868;  New  Orleans,  etc.  E.  Co.  v.  Dunn, 

51  Ala.  128.     Ark Eussell  v.  Tate,  52 

Ark.  541,  13  S.  W.  130,  20  Am.  St. 
Eep.  193,  7  L.  E.  A.  180.  Colo.— Pack- 
ard V.  JefEerson  County,  2  Colo.  338; 
Nelson,  v.  Commissioners,  6  Colo.  App. 
279,   40  Pae.    474.      Conn.— Terrett    v. 

1  Sharon,    34    Conn,    105j     Scofield     v. 


INJUNCTIONS 


15 


School  Dist.,  27  Conn.  499  (improper 
use  tf  school  house  enjoined);  New 
London  v.  Brainard,  22  Conn.  552.  D.  0. 
B.  E.  Cummins  Co.  v.  Burleson,  40  App. 
Cas.  500.  Fla. — Anderson  v.  Fuller,  51 
Pla.  380,  41  So.  684,  120  Am.  St.  Eep. 
170,  6  L.  B.  A.  (N.  S.)  1026;  Cham- 
berlain V.  Tampa,  40  Fla.  74,  23  So. 
572;  Peck  v.  Spencer,  26  Fla.  23,  7 
So.  642.  Idaho. — Moore  v.  Hupp,  17 
Idaho  .232,  105  Pac.  209;  Dunbar  v. 
Board  of  Comrs.,  5  Idaho  407,  49  Pae. 
409.  111.— Lindblad  v.  Board  of  Educa- 
tion, 221  111.  261,  77  N.  B.  450,  re- 
versing 122  m.  App.  617;  Springfield 
V.  Edwards,  84  111.  626;  Colton  V. 
Hanchett,  13  111.  616.  Ind.— Valparaiso 
V.  Gardner,  97  Ind.  1,  49  Am.  Eep. 
416;  Clay  Co.  v.  Markle,  46  Ind.  96; 
Harney  v.  Indianapolis^  etc.  E.  Co.,  32 
Ind.  244;  Bluff  ton  v.  Miller,  33  Ind. 
App.  521,  70  N.  E.  989.  la.— Shoe- 
maker V.  Des  Moines,  129  Iowa  244, 
105  N.  W.  520,  3  L.  E.  A.  (N.  S.)  382; 
Cornell  College  v.  Iowa  Co.,  32  Iowa 
520.  Ky.— Owensboro  Water  W.  Co.  v. 
Owensboro,  29  Ky.  L.  Eep.  1118,  96 
S.  W.  867.  Md.— Baltimore  v.  Gill,  31 
Md.  375.  Mich. — Eiver  Eouge  v.  "Wayne 
Cir.  Judge,  147  Mich.  204,  110  N.  W. 
622  (illegal  issuance  of  bonds) ;  George 
V.  Wyandotte  Elee.  Light  Co.,  105 
Mich.  1,  62  N.  W.  985;  Curtenius  v. 
Hoyt,  37  Mich.  583.  Minn. — ^Harring- 
ton V.  Plainview,  27  Minn.  224,  6  N.  W. 
777;  Sinclair  v.  Board  of  Winona  Co., 
23  Minn.  404,  23  Am.  Eep.  694.  Mo. 
Wagner  v.  Meety,  69  Mo.  150;  Hooper 
V.  Ely,  46  Mo.  505.  Neb. — Tukey  v. 
Omaha,  54  Neb.  370,  74  N.  W.  613,  69 
Am.  St.  Eep.  711;  Ackerman  V.  Thum- 
mel,  40  Neb.  95,  58  N.  W.  738;  Whit- 
comb  V.  Eeed,  24  Neb.  50,  37  N.  W. 
684.  N.  H.— Merrill  v.  Plainfield,  45 
N.  H.  126.  N.  M.— Laughlin  v.  Board 
of  Comrs.,  3  N.  M.  420,  5  Pac.  817. 
N.  Y. — Ayers  v.  Lawrence,  59  N.  T. 
192  (by  statute);  Wood  v.  Draper,  24 
Barb.  187;  De  Baun  v.  Mayor,  16  Barb. 
392;  Christopher  V.  Mayor,  13  Barb. 
567  (restraining  making  of  alleged 
contract) ;  Adriance  V,  Mayor,  1  Barb. 
19;  Potsdam  Elec,  etc.  Co.  v.  Potsdam, 
49  Misc.  18,  97  N.  Y.  Supp.  190  (illegal 
issuance  of  bonds).  Okla. — ^Kellogg  v. 
School  Dist.,  13  Okla.  285,  74  Pac.  110. 
Ore. — Brownfield  i).  Houser,  30  Ore. 
534,  49  Pac.  843.  Pa.— Wolff  Chem.  Co. 
V.  Philadelphia,  217  Pa.  215,  66  Atl. 
314  (tax  paying  corporation  may  sue) ; 
Frame   v.   Felix,   167   Pa.   47,   31   Atl. 


375,  27  L.  E.  A.  802;  Page  v.  Allen,  5S 
Pa.  338,  98  Am.  Dec.  272.  R.  I.— Sher- 
man  v.  Carr,  8  E.  I.  431.  S.  C. — Lamar 
V.  Croft,  73  S.  C.  407,  53  S.  E.  540, 
under  Code  Civ.  Proc,  1902,  §138. 
S.  D. — ^Weatherer  v.  Herron,  25  S.  D. 
208.  126  N.  W.  244,  illegal  issuance  of 
bonds.  Tex. — Eobertson  v.  Breedlove, 
61  Tex.  316;  Blessing  v.  Galveston,  42 
Tex.  641.  Vt. — Stevens  v.  Eutland,  etc. 
E.  Co.,  29  Vt.  545.  Va.— Eichmond  v. 
Crenshaw,  76  Va.  936,  Wash.— Kries- 
chel  V.  Snohomish  County,  12  Wash. 
428,  41  Pae.  186;  Eickey  v.  Williams, 
8  Wash.  479,  36  Pac.  480.  W.  Va. 
Spilman  v.  Parkersburg,  35  W.  Va.  605, 
14  S.  E.  279;  Osburn  ti.'Staley,  5  W. 
Va.  85,  13  Am.  Eep.  640.  Wis.— Allen 
V.  Milwaukee,  128  Wis.  678,  106  N.  W. 
1099,  116  Am.  St.  Eep.  54,  5  L.  E.  A. 
(N.  S.)  680;  Webster  ».  Douglas  Co., 
102  Wis.  181,  77  N.  W.  885,  78  N.  W. 
451,  72  Am.  St.  Eep.  870;  Willard  v. 
Gomstock,  58  Wis.  565,  17  N.  W.  401, 
46  Am.  St.  Eep.  657. 

Contra. — ^Board  of  Comrs.  v.  Smith,  48 
Kan.  331,  29  Pac.  565;  Buck  v.  Fitz- 
gerald, 21  Mont.  482,  54  Pac.  942. 

[a]  In  Crampton  v.  Zabriskie,  101 
V.  S.  601,  25  L.  ed.  1070,  Mr.  Justice 
Field  says:  "Of  the  right  of  resident 
tax-payers  to  invoke  the  interposition 
of  a  court  of  equity  to  prevent  an 
illegal  disposition  of.  the  moneys  of  the 
county  or  the  illegal  creation  of  a  debt 
which  they  in  common  with  other 
property  holders  of  the  county  may 
otherwise  be  compelled  to  pay,  there 
is  at  this  day  no  serious  question.  The 
right  has  been  recognized  by  the  state 
courts'  in  numerous  cases;  and  from  the 
nature  of  the  powers  exercised  by 
municipal  corporations,  the  great  dan- 
ger of  their  abuse  and  the  necessity 
of  prompt  action  to  prevent  Irremedi- 
able injuries,  it  would  seem  eminent- 
ly proper  for  courts  of  equity  to  in- 
terfere upon  the  application  of  the  tax 
payers  of  a  county  to  prevent  the  con- 
summation of  a  wrong,  when  the  offi- 
cers of  those  corporations  assume,  in 
excess  of  their  powers,  to  create  bur- 
dens upon  property  holders.  Certainly, 
in  the  absence  of  legislation  restrict- 
ing the  right  to  interfere  in  such  cases 
to  public  officers  of  the  state  or  coun- 
ty, there  would  seem  to  be  no  sub- 
stantial reason  why  a  bill  by  or  on 
behalf  of  individual'  tax  payers  should 
not  be  entertained  to  prevent  the  mis- 
use  of   corporate   powers.     The  courts 
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2.    Corporations.  —  The  general  rules  governing  parties  in  suits  by 
a  corporation  should  be  foUowed.^^      While  a  stockholder  ordinarily 


may  be  safely  trusted  to  prevent  the 
abuse  of  their  process  in  such  cases." 

[b]  The  fact  that  the  taxpayers 
presented  the  action  on  behalf  of  a 
"Citizen's  League"  would  not  dis- 
qualify them  from  maintaining  the 
action.  Moore  v.  Hupp,  17  Idaho  232, 
105  Pac.  209. 

[c]  New  York,  Ohio  and  Massa- 
chusetts each  have  statutes  authorizing 
taxpayers  to  maintain  suits  to  prevent 
corporate  and  official  wrongdoing, 
where  the  result  will  affect  the  public 
funds  already  collected,  or  increase  the 
burdens  of  taxation.  Kellogg  v.  School 
District,  13  Okla.  285,  74  Pac.  110. 

[d]  The  governor  of  a  state,  suing 
as  such,  and  also  as  a  citizen,  tax- 
payer, and  elector,  is  a  proper  com- 
plainant in  proceedings  brought  to  en- 
join the  secretary  of  state  from  pub- 
lishing at  public  expense  and  certify- 
ing proposed  amendments  to  the  con- 
stitution upon  the  ground  that  such 
proposed  amendments  are  invalid  be- 
cause they  have  not  been  duly  agreed 
to  by  the  required  number  of  members 
of  the  legislature.  Crawford  v.  Gil- 
christ, 64  Pla.  41,  59  So.  963. 

[e]  When  the  attorney-general  re- 
fuses to  consent  to  the  use  of  his  name 
as  a  relator,  in  an  action  brought  to 
enjoin  certain  state  officials  from  pro- 
ceeding under  a  contract,  under  which 
it  is  claimed  work  contracted  for  there- 
in is  being  done  contrary  to  the  ex- 
press terms  of  a  statute  on  the  sub- 
ject, a  citizen  and  taxpayer  of  the  state 
may  maintain  such  action  as  relator 
and  in  the  name  of  the  state.  State 
V.  Hall,  25  N.  D.  85,  141  N.  W.  124. 

[f]  Limitations  on  Bule. — The  rule 
that  a  _  taxpayer  may  restrain  illegal 
action  is  limited  under  some  cases  to 
municipal  corporations.  A  "very  dif- 
ferent question  of  public  policy  is  pre- 
sented when  a  taxpayer,  as  such,  under- 
takes to  interfere  with  the  action  of 
an  executive  department  of  the  state 
or  the  federal  government,  blocking  its 
actions,  and  seriously  interfering  with 
its  orderly  and  regular  administration. 
There  must  then-  be  some  special  right 
of  person  or  property  shown  that  is 
common  to  all  members  of  the  com- 
munity, to  warrant  the  action."  B.  F. 
Cummins  Co.  v.  Burleson,  40  App.  Gas, 
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(D.  C.)  500,  509,  wherein  the  court 
said:  "The  same  view  has  been  strong- 
ly intimated  by  the  supreme  court  of 
the  United  States  in  a  recent  case. 
Wilson  V.  Shaw,  204  IT.  S.  24-81,  51 
L.  ed.  351-355,  27  Sup.  Ct.  Eep.  233." 

[g]  Enjoining  Election. — (1)  It  has 
been  held  that  an  elector  and  taxpayer 
has  a  sufficient  interest  to  authorize 
him  to  sue  to  restrain  the  boards  of 
election  and  election  officials  of  the 
state  from  taking  steps  preliminary  to 
the  nomination  and  election  of  dele- 
gates to  a  constitutional  provision,  on 
the  ground  that  there  was  not  a  suffi- 
cient vote  therefor.  SchiefEelin  v.  Kom- 
fort,  86  Misc.  678,  149  N.  Y.  Supp.  254. 
(2)  On  the  other  hand,  however,  it  has 
been  held  that  a  taxpayer  has  not  such 
an  interest  in  a  suit  to  enjoin  the  hold- 
ing of  an  election  to  recall  the  mayor 
of  a  city  of  the  first  class  in  pursuance 
to  the  provisions  of  its  charter  as  will 
entitle  him  to  prosecute  such  suit  as 
a  complainant.  City  Council  of  Me- 
Alester  v.  Milwee,  31  Okla.  620,  122 
Pac.  173,  40  L.  E.  A.  (N.  S.)  576. 
See  also  Hilzinger  v.  Gillman,  56  Wash. 
228,  105  Pae.  471,  21  Ann.  Gas.  305. 

13.  See  generally  the  titles  "Cor- 
porations;" "Public  Service  Corpora- 
tions;" "Bailroads; "  "Stock  and 
Stockholders ; "  "  Street  Railroads ; ' ' 
"Winding  Up  Corporations." 

[a]  A  corporation  with  which,  as 
the  representative  of  its  shareholders, 
who  are  parties  accepted  by  the  United 
States  as  holders  of  water  rights  in  a 
project  under  Reclamation  Act,  June 
17,  1902,  ch.  1093,  32  St.  at  L.  388 
(Comp.  St.,  1913,  §§4700-4708),  the 
United  States  makes  a  contract  for  the 
benefit  of  such  shareholders  relative  to 
the  supply  of  water  to  and  the  dues 
to  be  paid  by  the  shareholders,  and 
which  covenants  in  the  contract  to  col- 
lect dues  for  the  United  States  and 
guarantees  the  payment  thereof,  is  a 
proper  party  plaintiff  in  a  suit  to  en- 
join officers  of  the  United  States  from 
collecting  unlawful  charges  from  the 
shareholders  turning  the  water  from 
their  lands,  and  canceling  their  water 
rights  and  homestead  rights  because 
they  fail  to  pay  such  charges.  Ma- 
gruder  V.  Belle  Fourche  Val.  W.  U. 
Assn.,  219  Fed,  72, 
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cannot  enjoin  acts  injurious  to  the  corporation  only,**  if  the  corpora- 
tion refuses  or  fails  to  enforce  corporate  rights,  where  it  would  be 
entitled  to  an  injunction,  an  individual  stockholder  may  bring  a  suit 
for  an  injunction  on  behalf  of  himself  and  others  interested  who  may 
also  join.i^  But  one  who  has  failed  to  comply  with  the  conditions  of 
his  stock  subscription  has  no  such  interest  as  will  permit  him  to  sue 
for  an  injunction.^^ 

An  action  to  enjoin  unlawfnl  acts  on'  the  part  of  the  corporate  officersi 
may  be  brought  by  a  stockholder,^^  or  may  be  brought  by  some  per- 
son whose  interests  will  be  jeopardized  by  the  misconduct  appre- 
hended, where  such  action  is  not  brought  by  the  corporation.*'  A  suit 
to  enjoin  a  corporation  from  the  wrongful  assumption  of  its  name 
can  be  maintained  by  a  private  individual  who  is  a  stockholder;  it 
is  not  in  effect  a  suit  to  annul  a  corporation  which  must  be  brought 
by  the  state." 

The  hondholders  of  a  corporation  may  enjoin  striking  employes  from 
interfering  with  the  operation  of  the  company  without  making  the 
corporation  a  party.^° 

3.  To  Enjoin  Proceedings  at  Law.  —  A  bill  to  restrain  proceed- 
ing at  law  must  be  filed  in  llie  name  of  a  party  interested  in  such  pro- 
ceedings.^*   The  general  rule  is  that  an  action  at  law  will  not  be  en- 


14.  Seitz  V.  Lafayette  Traction  Co., 
5  Pa.  Co.  Ct.  469.  See  generally  5 
Standard  Peoc.   601,  697. 

15.  Hill  V.  Glasgow  E.  Co.,  41  Ped. 
610;  Starr  v.  Shepard,  145  Mich.  302, 
108  N.  W.  709.  See  generally  5  Stand- 
ard Proc.  697. 

As  to  joinder,  see  infra,  m,  B,  9. 

16.  Busey  v.  Hooper,  35  Md.  15,  6 
Am.  Eep.  350.  See  generally,  5  Stand- 
ard Peoc.  709. 

17.  Morrell  v.  Brooks  &  Son  Co., 
164  Fed.  501;  Eoebling  v.  First  Nat. 
Bank,  30  Fed.  744;  Bolzin  v.  Gould 
Bal.  Valve  Co.,  140  Iowa  744,  118  N. 
W.  40  (restraining  change  of  articles 
changing  location  of  plant). 

18.  People  V.  Conklin,  5  Hun  (N. 
T.)  452,  parties  claiming  to  have  been 
elected  as  corporate  officials  cannot 
enjoin  parties  so  acting  from  continu- 
ing to  act  as  such. 

19.  Armington  v.  Palmer,  21  E.  I. 
109,  42  Atl.  308,  79  Am.  St.  Eep.  786, 
43  L.  E.  A.  95. 

20.  Carter  v.  Fortney,  170  Fed.  463, 
172  Fed.  722,  affirmed,  203  Fed.  454, 
121  C.  C.  A.  514. 

[a]  A  demand  upon  the  corporation 
to  bring  a  suit  to  restrain  interference 
by  strikers  with  the  mining  operations, 
and  a  refusal  to  comply  need  not  be 
alleged  by  the  bondholders  when  they 


sue  to  restrain  interference  with  the 
business  making  it  impossible  to  pay 
interest  on  the  bonds,  as  the  bond- 
holders have  a  distinct  interest;  nor  is 
a  demand  and  refusal  upon  the  trus- 
tee in  the  mortgage  securing  the  bond- 
holders necessary  where  the  bondhold- 
er seeks  to  maintain  the  trust  obliga- 
tions from  interference  from  outside 
sources,  over  which  neither  bond- 
holder, debtor,  nor  truste  has  any  con- 
trol. -  Carter  v.  Fortney,  170  Fed.  463. 
21.  Hooper  v.  Birchfield,  138  Ala. 
423,  35  So.  351. 

[a]  A  petition  to  enjoin  a  collusive 
settlement  of  a  suit  because  complain- 
ant and  his  wife  have  a  third  interest 
in  the  recovery  must  be  denied  where 
the  wife  was  not  a  party.  Hendrix 
V.  Bull,  111  Md.  389,  74  Atl.  572. 

[b]  Thus,  one  who  is  in  possession 
of  lands  (1)  under  deeds  from  the 
proper  parties  and  who  discovers  one 
of  these  deeds  is  defectively  acknowl- 
edged, and  who  obtains  another  deed 
from  the  heirs,  may  restrain  another 
party  fraudulently  procuring  a  deed 
from  the  heir,  from  prosecuting  an 
ejectment  suit  (Smith  v.  Harris,  43  Mo, 
557,  560) ;  (2)  and  a  vendee,  who  has 
paid  part  of  the  purchase  money  for 
land  and  holds  a  bond  for  the  title, 
but  has  not  the  legal  title,  may  sus- 
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joined  at  the  instance  of  one  not  a  party  thereto,^^  particularly  where 
such  person  might  appear  and  be  heard  in  the  proceeding  sought  to 
be  enjoined,^'  or  where  a  judgment  obtained  in  the  action  will  not 
conclude  his  rights.^*.  Likewise  a  bill  to  restrain  the  enforcement  of 
a  judgment  at  law  must  be  brought  by  one  who  was  a  party  to  the 
action  in  which  the  judgment  was  rendered.^^ 

4.  Suits  Relating  to  Violation  of  Public  Rights.  —  Where  the  in- 
jury complained  of  is  a  public  injury,  or  the  right  violated  is  a  public 
right,  an  individual  cannot  maintain  an  action  for  an  injunction,  un- 
less he  sustains  or  is  threatened  with  some  special  injury  peculiar  to 
himself,  different  and  aside  from  that  sustained  by  the  public,^"  cr 
unless  a  statute  expressly  authorizes  a  private  person  to  institute  the 


tain  an  injunction  against  a  stranger 
who  seeks  to  foreclose  a  pretended 
lien.     Adams  V.  Harris,  47  Miss.   144. 

22.  Stone  v.  King-Hodgson  Co.,  140 
Ga.  487,  79  S.  E.  122j  Aaron  v.  Baum, 
7  Eobt.  (N.  Y.)  340.  See  also  Camp- 
bell V.  Bush,  112  Ga.  737,  38  S.  E.  50. 

[a]  An  injunction  to  restrain  the 
prosecution  of  a  summary  proceeding, 
by  a  landlord  to  oust  a  tenant,  can 
only  be  granted  on  the  application  of 
the  tenant,  or  of  some  one  who  is  a 
party  to  the  proceedings  to  be  en- 
joined; one  not  a  party  cannot  obtain 
an  injunction  merely  upon  the  allega- 
tion that  he  is  in  danger  of  having  his 
possession  disturbed.  Aaron  1).  Baum, 
7  Eobt.  (N.  Y.)  340. 

[b]  Where  the  injunction  suit  is 
merely  ancillary  to  the  action  at  law, 
only  those  who  are  parties  to  the  ac- 
tion can  maintain  the  suit.  Thus  un- 
der the  Ohio  statute  allowing  a  party 
to  enjoin  the  fraudulent  transfer  of 
property  pending  an  action  at  law,  the 
injunction  suit  must  be  by  the  same 
plaintiff,  suing  in  the  same  right,  as 
the  action  at  law.  Morgan  v.  Hayes, 
1  Ohio  Dec.   (Reprint)  454. 

23.  See  the  following  cases:  U.  S. 
Eureka  &  K.  R.  E.  Co.  v.  California  & 
N.  E.  Co.,  109  Fed.  509,  48  C.  0.  A. 
517.  Conn. — Williams  v.  Elting  Woolen 
Co.,  33  Conn.  353.  Ky. — Conner  v.  Cov- 
ington Transfer  Ey.  Co.,  14  Ky.  L.  Eep 

135,  19  S.  W.  597.     Mass McBride  v. 

Little,  115  Mass.  308. 

See  also  Nichols  v.  Baxter,  5  B.  I. 

24.  Stone  V.  King-Hodgson  Co.,  140 
Ga.  487,  79  S.  E.  122;  Smith  v.  Cuyler, 
/8  Ga.  654,  3  S  E.  406,  Turk  v.  Eoss 
59  Ga.  378.    See  also  Williams  v.  Elting 
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Woolen    Co.,    33    Conn.    353;    Beatty's 
Appeal,  122  Pa.  428,  15  Atl.  861. 

25.  Hooper  v.  Birchfleld,  138  Ala. 
423,  35  So.  351.  See  the  title  "Judg- 
ments and  Decrees,  Eaforcement  of." 

[a]  One  of  several  Judgment  debt- 
ors seeking  to  enjoin  the  execution 
sale  of  his  property  need  not  make  the 
other  judgment  debtors  parties.  Me- 
Gill  V.  Sutton,  67  Kan.  234,  72  Pac. 
853. 

26.  IT.  S. — Irwin  v.  Dixion,  9  How. 
10,  28,  13  L.  ed.  25;  Carver  v.  San 
Pedro,  etc.  E.  Co.,  151  Fed.  334.  Ark. 
Ft.  Smith,  etc.  Trac.  Co.  v.  Kelley,  94 
Ark.  461,  127  S.  W.  975  (laying  of 
pipes  in  street  enjoined  because  viola- 
tion of  contract  with  individual); 
Davies  v.  Epstein,  77  Ark.  221,  92  S. 
W.  19  (obstruction  of  shore  in  front 
of  riparian  owner  is  special  damage). 
Ala. — Louisville,  etc.  E.  Co.  v.  Cow- 
ley, 164  Ala.  331,  50  So.  1015;  South- 
ern E.  Co.  V.  Abies,  153  Ala.  523,  45 
So.  234  (abandonment  of  highway) ; 
Sloss-Sheflfield,  etc.  Co.  v.  Johnson,  147 
Ala.  384,  41  So.  907,  119  Am.  St.  Eep. 
89,  8  L.  E.  A.  (N.  S.)  226;  First  Nat. 
Bank'*.  Tyson,  144  Ala.  457,  39  So. 
560.  Cal. — Williams  v.  Los  Angeles  E. 
Co.,  150  Cal.  592,  89  Pac.  330;  Brown 
V.  Eea,  150  Cal.  171,  88  Pac.  713  (abut-, 
ting  owner  may  sue  to  restrain  ob- 
struction of  highway).  Colo. — Denver, 
etc.  E.  Co.  V.  Denver  City  R.  Co.,  2 
Colo.  673.  D.  C— Grant  v.  Cooke,  7  D. 
C.  165,  restraining  enforcement  of  pub- 
lic law.  Fla. — Brown  v.  Florida  Cha- 
tauqua  Assn.,  59  Fla.  447,  52  So.  802 
Ga. — Richmona  Colton  Oil  Co.  «.  Castel 
law,  134  Ga.  472,  07  S.  E.  1126;  Coast 
Line  E.  Co.  v.  Cohen,  50  Ga.  451 
Idaho. — McGinnis  v.  Friedman,  2  Idaho 
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361,  17  Pac.  635.  HI.— Hill  v.  St.  Louis, 
etc.  R.  Co.,  243  111.  344,  90  N.  E.  676; 
Oehler  v.  Levy,  234  111.  595,  605,  85 
N.  E.  271,  IT  L.  R.  A.  (N.  S.)  1025 
(obstructing  highway);  Lindblad  V. 
Board  of  Education,  221  111.  261,  7T 
N.  E.  450,  reversing  122  HI.  App.  617 
(enjoining  diversion  of  local  funds  to 
state  use).  Ind. — ^Landes  v.  Walls,  160 
Ind.  216,  66  N.  E.  679.  Ift.— Ewell  v. 
Greenwood,  26  Iowa  377.  Kan. — Ruth- 
Btrom  V.  Peterson,  72  Kan.  679,  83  Pac. 
825;  Amusement  Syn.  Co.  v.  Topeka, 
68  Kan.  801,  74  Pac.  606;  School  Dist. 
V.  Shadduek,  25  Kan.  467.  La.— Le 
Blanc  V.  Orleans  lee  Mfg.  Co.,  121  La. 
249,  46  So.  226,  17  L.  R.  A.  (N.  S.) 
287.  Md. — ^Bonaparte  v.  Denmead,  108 
Md.  174,  69  Atl.  697;  Davis  v.  Balti- 
more, etc.  R.  Co.,  102  Md.  371,  62  Atl. 
572  (nuisance) ;  Davidson  v.  Baltimore, 
96  Md.  509,  53  Atl.  1121.  Mich.— Home 
Tel.  Co.  V.  Railroad  Com.,  174  Mich. 
219,  140  N.  W.  496;  Schmolt  V.  Nagel, 
151  Mich.  502,  115  N.  W.  411;  Baker 
V.  Grand  Rapids,  142  Mich.  687,  106 
N.  W.  208;  Miller  v.  Grandy,  13  Mich. 
540.  Mo. — Swinhart  V.  St.  Louis,  etc. 
R.  Co.,  207  Mo.  423,  105  S.  W.  1043; 
Poudry  v.  St.  Louis,  etc.  R.  Co.,  130 
Mo.  App.  104,  109  S.  W.  80;  Caskey 
V.  Edwards,  128  Mo.  App.  237,  107  S. 
W.  37  (political  convention  at  incon- 
venient distance  from  complainant's 
residence  not  enjoined).  Neb. — Glea- 
son  V.  Loose-Wiles,  etc.  Co.,  88  N"eb. 
83,  129  N.  W.  173;  Lee  v.  MeCook,  82 
Neb.  26,  116  N.  W.  955;  Lethcrman  v. 
Hauser,  77  Neb.  731,  110  N.  W.  745; 
Bischof  V.  Merchants  Nat.  Bank,  75 
Neb.  838,  lOG  N.  W.  996,  5  L.  E.  A. 
(N.  S.)  48G.  N.  J.— Morris  &  Essex  R. 
Co.  17.  Prudden,  20  N.  J.  Eq.  530;  Allen  v. 
Monmouth  County,  13  N.  J.  Eq.  68.  N.  Y. 
New  York  Cement  Co.  v.  Consolidated 
E.  Cem.  Co.,  178  N.  T.  167,  70  N.  E. 
451,  reversing  84  App.  Div.  635,  81  N. 
Y.  Supp.  1137;  Anderson  V.  Rochester, 
etc.  Co.,  9  How.  Pr.  553  (grantor  of 
public  square  cannot  sue  to  restrain 
construction  of  railroad  across  it); 
Smith  V.  Lockwood,  13  Barb.  209  (in- 
dividual cannot  restrain  violation  of 
state  prison  labor  law);  Geneva-Seneca 
El.  Co.  V.  Economic,  etc.  Co.,  136  App. 
Div.  219,  120  N.  Y.  Supp.  926j  Manton 
V.  South  Shore  Tr.  Co.,  121  App.  Div. 
410,  106  N.  Y.  Supp.  82;  Ackerman  v. 
True,  120  App.  Div.  172,  105  N.  Y. 
Supp.  12;  McNulty  v.  Brooklyn  Hts.  R. 


Co.,  31  Misc.  674,  66  N.  Y.  Supp.  57; 
Barnes  v.  Midland  R.  Co.,  110  N.  Y. 
Supp.  545.  N.  O,— Trotter  v.  Franklin, 
146  N.  C.  554,  60  S.  E.  509  (one  hav- 
ing no  property  on  street  to  be  closed 
cannot  enjoin);  Tise  v.  Whitaker  Har- 
vey Co„  144  N.  C.  507,  57  S.  E.  210. 
Ohl<>.— Offult  V.  Roth  Packing  Co.,  11 
Ohio  0.  C.  (N.  S.)  357;  Hall  v.  Pitts- 
burg, etc.  R.  Co.,  11  Ohio  C.  C.  (N.  S.) 
97.  Okla. — Thompson  v.  Haskell,  24 
Okla.  70,  102  Pac.  700;  Territory  v. 
De  Wolfe,  13  Okla.  454,  74  Pac.  98. 
Ore.— Bellarts  v.  Cleeton,  65  Ore.  269, 
132  Pac.  961;  Friendly  v.  Oleott,  61 
Ore.  580,  123  Pac.  53;  Van  Buskirk  v. 
Bond,  52  Ore.  234,  96  Pac.  1103.  Pa. 
Breen    v.    Pittsburg,    etc.    R.    Co.,    220 

Pa.  612,  69  Atl.  1047.    S.  0 Wyatt  v. 

Cely,  86  S.  C.  539,  68  S.  E.  657;  Dun- 
can V.  State  Board  of  Education,  74 
S.  C.  560,  54  S.  E.  760.  Tenn.— Wilkins 
V.  Chicago,  etc.  R.  Co.,  110  Tenn.  442, 
75  S.  W.  1026  (property  owners  can- 
not restrain  municipal  contracts  be- 
cause for  too  long  a  time) ;  Richi  v. 
Chattanooga  Brg.  Co.,  105  Tenn.  651, 
58  S.  W.  646;  Weakley  v.  Page,  102 
Tenn.  178,  53  S.  W.  551,  46  L.  R.  A. 

552.     Tex Hughes  v.  Dubbs,  84  Tex. 

502,  19  S.  W.  684;  American  Const.  Co. 
V.  Seelig  (Tex.  Civ.  App.),  131  S.  W. 
655;  Galveston,  etc.  R.  Co.  v.  De  GrofE 
(Tex.  Civ.  App.),  110  S.  W.  1006. 
Utah. — Hayue  v.  Juab  County,  etc.  Co., 
37  Utah  290,  107  Pac.  249;  Cereghino 
V.  Oregon  Short  Line  R.  Co.,  26  Utah 
467,  73  Pac.  634,  99  Am.  St.  Rep.  843; 
Buford  V.  Houtz,  5  Utah  591,  18  Pac. 
633,  s.  c,  133  U.  S.  320,  10  Sup.  Ct.  305, 
33  L.  ed.  618.  Wash.— Bilger  v.  State. 
60  Wash.  454,  111  Pac.  771  (manner  of 
disposition  of  state  shore  land,  im- 
provement fund  cannot  be  restrained 
by  a  suit  at  the  instance  of  a  private 
individual) ;  Rand,  etc.  Co.  v.  Hartraf t, 
29  Wash.  591,  70  Pac.  77;  Tacoma  v. 
Bridges,  25  Wash.  221,  65  Pac.  186; 
Krieschel  v.  Comrs.,  12  Wash.  428,  41 
Pac.  186.  W.  Va.— Wees  v.  Coal  &  Iron 
R.  Co.,  54  W.  Va.  421,  46  S.  B.  166. 
Wyo.— Healy  v.  Smith,  14  Wyo.  263,  83 
Pac.  583,  116  Am.  St.  Rep.  1004;  Wil- 
kinson Live  Stock  Co.  v.  Mcllquam,  14 
Wyo.  209,  83  Pae.  364,  3  L.  R.  A.  (N. 
S.)   733. 

[a]  Violation  of  Anti-Trust  Laws. 
Thus  a  private  person  injured  by  rea- 
son of  a  violation  of  the  state  or  fed- 
eral anti-trust  laws  cannot  sue  for  an 
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proeeeding.^^    The  proper  party  to  sue  to  restrain  such  public  wrong 
is  the  state  through  its  attorney  general  or    other    public    ofiScer.^' 


injunction,  this  remedy  being  available 
to  the  government  only.  Mitchell  v. 
Hitchman  Coal  t  Coke  Co.,  214  Fed. 
685,  714,  131  C.  C.  A.  425;  Paine 
Lumb.  Co.  V.  Neal,  212  Fed.  259,  af- 
firmed, 214  Fed.  82;  National  Fireproof - 
ing  Co.  V.  Mason  Bldrs.  Assn.,  169  Fed. 
259,  94  C.  0.  A.  535,  26  L.  E.  A.  (N.  S.) 
148. 

[b]  A  telephone  company  has  not 
that  peculiar  interest  in  the  establish- 
ment of  a  second  telephone  company  in 
a  competitive  field,  as  distinguished 
from  the  general  public,  so  as  to 
authorize  it  to  maintain  an  injunction 
suit  against  its  rival  because  that  rival 
does  not  hold  a  license  of  authority  as 
a  public  convenience  and  necessity 
within  the  community  where  it  seeks 
to  do  business.  Baxter  Tel.  Co.  v.  Mut. 
Tel.  Assn.  (Kan.),  136  Pac.  324. 

[c]  Enjoining  obstruction  or  en- 
croachment In  public  highway  or  street, 
see  the  title  "Highways,  Streets  and 
Bridges." 

[d]  Detaching  Territory  Froita  Coun- 
ty.— A  suit  to  restrain  the  detaching 
of  certain  territory  from  one  county 
and  annexing  it  to  another  cannot  be 
maintained  by  a  resident  taxpayer  of 
the  detached  territory,  or  a  resident  tax- 
payer of  the  said  county,  or  of  both. 
Thompson  v.  Haskell,  24  Okla.  70,  102 
Pac.   700. 

[e]  When  Injury  Special  and  Pe- 
culiar.— An  injury  to  be  special  must 
be  different  in  kind,  and  not  merely 
in  extent  and  degree  from  that  which 
the  general  public  sustains.  South 
Carolina  Steamboat  Co.  v.  Wilmington, 
etc.  E.  Co.,  46  S.  C.  327,  24  S.  E.  337, 
57  Am.  St.  Eep.  688,  33  L.  R.  A.  541; 
Wilkinson,  etc.  Co.  v.  McIIquam,  14 
Wyo.  209,  83  Pac.  364,  3  L.  R.  A. 
(N.  S.)    733. 

27.  Cal.— Parmer  v.  Behmer,  9  Cal. 
App.  773,  100  Pac.  901,  under  Civ. 
Code,  §3493,  providing  that  a  private 
person  may  maintain  an  action  to 
abate  a  public  nuisance,  when  special- 
ly injurious  to  him,  an  adjoining  prop- 
erty owner  may  sue  to  enjoin  the  de- 
fendant from  leasing  his  premises  for 

immoral     purposes.       la Cameron     v. 

Kapinos,  89  Iowa  561,  56  N.  W.  677 
(statute  authorizes  a  private  party  to 
sue  to  Restrain  a  liquor  nuisance  where 
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the  public  authorities  refuse  to  pro- 
eeed);  Geyer  v.  Douglass,  85  Iowa  93. 
52  N.  W.  111.  Mass.-r-Carleton  v. 
Rugg,  149  Mass.  550,  22  N.  E.  55,  14 
Am.  St.  Eep.  446,  5  L.  E.  A.  193,  stat- 
ute authorizes  private  party  .to  restrain 
the  use  of  premises  for  house  of  prosti- 
tution, illegal  sale  of  liquors,  etc.  Tex, 
Ex  parte  Allison,  99  Tex.  455,  90  S.  W. 
870,  122  Am.  St.  Eep.  653,  2  L.  R.  A. 
(N.  S.)  1111,  statutes  authorizing  a 
private  person  to  maintain  a  suit  to 
enjoin  a  public  nuisance  is  not  taking 
property  without  due  process. 
See  generally  the  title  "Nuisance." 
[a]  Suits  brought  under  such  stat- 
utes are  of  a  public  nature  and  for 
the  public  benefit.  Cameron  i).  Kapinos, 
89  Iowa  561,  56  N.  W.  677;  Carleton 
V.  Rugg,  149  Mass.  550,  22  N.  E.  55, 
14  Am.  St.  Rep.  446,  5  L.  E.  A.  193. 
28.  TT.  S. — Georgetown  v.  Alexandria 
Canal  Co.,  12  Pet.  91,  9  L.  ed.  1012. 
111.— Hill  V.  St.  Louis,  etc.  E.  Co.,  243 
111.  344,  90  N.  E.  676;  Attorney  Gen- 
eral V.  Newberry  Library,  150  111.  229, 
37  N.  E.  236,  affirming  51  111.  App. 
166;  Chicago,  etc.  E.  Co.  v.  People,  120 
111.  App.  306;  Stewart  v.  Chicago,  etc. 
R.  Co.,  58  111.  App.  446,  affirmed,  166 
111.  61,  46  N.  E.  765;  Kerfoot  v.  People, 
51  111.  App.  409.  Kan, — Brown  v. 
State,  73  Kan.  69,  84  Pac.  549;  School 
Dist.  V.  Shadduck,  25  Kan.  467;  State 
V.  Marion  County  Com.,  21  Kan.  419 
(county  attorney  may  bring  action). 
Ky. — ^Respass  v.  Com.,  131  Ky.  807, 
115  S.  W.  1131,  21  L.  E.  A.  (N.  S.) 
836.  Mich. — Home  Tel.  Co.  v.  Railroad 
Com.,  174  Mich.  219,  140  N.  W.  496; 
Taggart  v.  Auditors,  73  Mich.  53,  40 
N.  W.  852.  Mo.— Rev.  St.,  1899,  §4943; 
State  V.  Lamb,  237  Mo.  437,  141  S.  W. 
665;  State  v.  Canty,  207  Mo.  439,  105 
S.  W.  1078,  123  Am.  St.  Rep.  393,  15 
L.  R.  A.  (N.  S.)  747;  State  v.  Zachritz, 
166  Mo.  307,  65  S.  W.  999,  89  Am. 
St.  Eep.  711  (state  need  have  no 
pecuniary  interest-  in  the  suit) ;  State 
V.  Louisiana,  etc.  Co.,  116  Mo.  App. 
175,  92  S.  W.  153.  N.  J.— Newark 
Aqueduct  Board  v.  Passaic,  45  N.  J. 
Eq.  393,  18  Atl.  106;  Easton,  etc.  E. 
Co.  V.  Greenwich  Twp.,  25  N.  J.  Eq. 
565,  affirming  24  N.  J.  Eq.  217.  N.  Y. 
People  V.  Mayor  of  New  York,  32  Barb. 
35,  10  Abb.  Pr.  144,  19  How.  Pr.  155 
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(municipality  exercising  powers  un- 
authorized by  charter);  Davis  v.  New 
York,  2  Duer  663;  Geneva-Seneca  El. 
Co.  V.  Economic  Power,  etc.  Co.,  136 
App.  Div.  219,  120  N.  Y.  Supp.  926; 
New  York  v.  Knickerbocker  Trust  Co., 

93   N.   T.    Supp.   937.     Pa Sparhawk 

V.  Union  Pass  B.  Co.,  54  Pa.  401;  Com. 
V.  Kepner,  1  Pears.  182.  S.  0. — Duncan 
«.  State  Board,  74  S.  C.  560,  54  S.  E. 
760.  Wash. — Jones  v.  Eeed,  3  Wash. 
57,  27  Pac.  1067.  Bug. — Attorney-Gen- 
eral V.  Eichmond,  12  Jur.  N.  S.  544, 
L.  E.  2  Eq.  306,  14  L.  T.  N.  S.  398 
(board  of  health);  Wallasey  Local 
Board  v.  Gracey,  L.  E.  36  Ch.  Div. 
593,  56  L.  J.  Ch.  N.  S.  739. 

[a]  Where  a  bill  is  brought  in  the 
name  of  the  state  (1)  to  restrain  the 
construction  of  a  street  railway  in  tue 
streets,  the  court  may  look  beyond  the 
record  and  see  who  are  the  real  parties 
and  if  it  is  in  reality  filed  at  the  in- 
stance of  other  railroad  companies,  the 
bill  is  properly  dismissed.  People  v. 
General  Eleo.  E.  Co.,  172  ni.  129,  50 
N.  B.  158.  (2)  But  in  Parker  v.  State, 
132  Ind.  419,  31  N.  jjJ.  1114,  it  is  said 
that  it  is  immaterial  at  whose  instance 
the  suit  is  brought  so  long  as  the 
parties  at  whose  relation  it  is  brought 
are  sincere  and  all  the  parties  deny 
collusion. 

[b]  That  the  state  has  no  pecuniary 
Interest  in  the  controversy  (1)  is  no 
reason  for  denying  an  injunction  to 
protect  the  public.  State  v.  Zachritz, 
166  Mo.  307,  65  S.  W.  999,  89  Am. 
St.  Eep.  711.  (2)  As  was  said  by 
Mr.  Justice  Brewer  in  In  re  Debs,  158 
TJ.  8.  564,  15  Sup.  Ct.  900,  39  L.  ed. 
1092,  "Every  government  entrusted  by 
the  very  terms  of  its  being  with  pow- 
ers and  duties  to  be  exercised  and  dis- 
charged for  the  general  welfare,  has 
a  right  to  apply  to  its  own  courts  for 
any  proper  assistance  in  the  exercise 
of  the  one  and  the  discharge  of  the 
other,  and  it  is  no  suficient  answer  to 
its  appeal  to  one  of  those  courts  that 
it  has  no  pecuniary  inter'est  in  the 
matter.  The  ebligations  which  it  is 
under  to  promote  the  interest  of  all, 
and  to  prevent  the  wrong  doing  of  one 
Resulting  in  injury  to  the  general  wel- 
fare is  often  of  itself  sufficient  to  give 
it  a  standing  in  eourt." 

[c]  That  the  public  oficer  tefuses 
to  institute  proceedings  does  not 
change  the  rule  and  allow  an  individual 


to  sue  for  the  public  injury  where  he 
suffers  no  special  injury  peculiar  to 
himself.  Territory  v.  De  Wolfe,  13 
Okla.  454,  74  Pac.  98. 

[d]  That  the  abutting  property 
owners  are  joined  with  the  appropriate 
public  officer  does  not  affect  the  right 
to  maintain  the  suit.  Chicago,  etc.  E. 
Co.  V.  People,  120  111.  App.  306,  af- 
firmed, 222  111.  427,  78  N.  E.  790. 

[e]  Jurisdictional  Question. — Wheth- 
er the  state  is  the  proper  party  to 
institute  an  injunction  proceeding  is 
not  in  itself  a  jurisdictional  question. 
State  V.  Lamb,  237  Mo.  437,  141  S.  W. 
665;  State  v.  Zachritz,  166  Mo.  307,  65 
S.  W.  999,  89  Am.  St.  Eep.  711. 

[f]  Amendment. — Where  the  suit 
was  instituted  by  an  individual  in- 
stead of  by  the  attorney  general,  an 
amendment  making  the  attorney  gen- 
eral party  after  the  issuance  of  the 
injunction  cannot  be  made.  Kerfoot 
V.  People,  51  111.  App.  409.  See  also 
Davis  V.  New  York,  14  N.  Y.  506,  67 
Am.  Dec.  186. 

[g]  Suit  In  Territory.— If  in  fact  a 
public  wrong  is  about  to  be  committed 
and  an  action  is  brought  to  restrain 
it,  it  should  be  brought,  not  in  the 
name  and  upon  the  authority  of  the 
United  States,  but  in  the  name  of  the 
territory,  on  relation  of  the  attorney 
general  of  the  territory,  or  in  the 
name  of  the  territory  upon  the  rela- 
tion of  an  individual  of  that  public, 
naming  him,  who  is  personally  affected 
by  such  wrong,  and  this  interest  and 
damage  must  affirmatively  appear  by 
the  petition.  United  States  v.  Choc- 
taw, etc.  E.  Co.,  3  Okla.  404,  474,  41 
Pac.  729. 

[h]  To  restrain  the  ultra  Tires  acts 
of  a  corporation,  the  attorney  general 
must  be  a  party  to  the  suit  either  as 
plaintiff  or  defendant.  Macon,  etc.  E. 
Co.  V.  Gibson,  85  Ga.  1,  11  S.  E.  442, 
21  Am.  St.  Eep.  135.  See  the  title 
"Ultra  Vires," 

[i]  Under  the  Massachusetts  statute 
(St.  1906,  p.  346,  ch.  372)  authorizing 
the  commissioner  of  corporations  to  re- 
strain the  misuse,  or  abuse  of  corporate 
franchises,  or  the  usurpation  of  a  fran- 
chise not  granted,  to  it,  by  filing  an 
information  in  the  name  of  the  attor- 
ney general,  this  remedy  is  exclusive 
where  no  relief  is  needed  other  than 
an  injunction,  and  the  attorney  gen- 
eral cannot  maintain  a  proceeding  in 
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5.    State  and  United  States.  —  The  state  may  maintain  a  suit  for 

injunction  whenever  its  property  or  the  public  interests  are  inf ringed.^^ 

The  United  States  may  sue,^"  not  in  its  sovereign  capacity,  but  as  a 


the  nature  of  quo  ■warranto  to  prevent 
the  exercise  of  powers,  ultra  vires, 
where  no  other  judgment  is  desired. 
Attorney-General  v.  New  York,  etc.  E. 
Co.,  197  Mass.  194,  83  N.  E.  408. 

[j]  Where  a  foreign  corporation  Is 
doing  husiness  in  the  state  without 
compliance  with  the  statutory  condi- 
tions, it  is  a  usurpation  of  power  by 
the  corporation;  the  state  in  its  own 
name,  and  through  its  attorney-general, 
is  the  only  one  who  can  institute  an 
action  to  determine  their  right  to  do 
business  in  the  state  and  not  a  pri- 
vate individual.  Mont. — McGinniss  v. 
Boston  &  M.,  etc.  Co.,  29  Mont.  428, 
75-  Pac.  89.  N.  C— Blackwell 's  Dur- 
ham Tob.  Co.  V.  American  Tob.  Co., 
145  N.  G.  367,  59  S.  E.  123.  N.  D. 
Washburn  Mill.  Co.  v.  Bartlett,  3  N. 
D.  138,  54  N.  W.  544.  S.  D. — Wright 
V.  Lee,  4  S.  D.  237,  55  N.  W.  931. 
W.  Va. — Toledo,  etc.  L.  Co.  v.  Thomas, 
33  W.  Va.  566,  11  S.  E.  37,  25  Am. 
St.  Rep.  925. 

[k]  "In  Wright  v.  Lee,  4  S.  D.  237, 
we  find  the  principle  universally 
adopted  well  stated.  Referring  to  the 
status  of  a  foreign  corporation  doing 
business  in  the  state .  in  violation  of 
the  statute,  it  is  said:  'The  statute 
was  designed  to  place  foreign  cor- 
porations, in  respect  to  a  knowledge  of 
their  powers,  the  object  of  their  in- 
corporation and  the  jurisdiction  of  our 
courts  within  the  state  over  them,  in 
the  same  position  as  domestic  corpora- 
tions. In  the  case  either  of  domestic 
or  foreign  corporations  the  state  names 
the  conditions  upon  which  they  may 
do  business.  It  does  it  in  its  sovereign 
capacity  as  the  conservator  of  the 
rights  and  best  interest  if  its  citizens. 
The  state,  which  alone  can  name  the 
conditions,  can  enforce  their  observ- 
ance. .  .  .  The  wrong  done  in  dis- 
regarding the  law  is  against  the  state, 
and  not  against  the  individual.  Trans- 
acting business  in  the  state  without 
compliance  with  the  statutory  condi- 
tions is  a  usurpation  of  power  by  the 
corporation,  but  with  the  state  rests 
the  right  to  elect  whether  it  will 
acquiesce  in  such .  usurpation  or  dis- 
pute or  prevent  it."    Blackwell 's  Dur- 
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ham    Tob.    Co.   v.   American    Tob.   Co., 
145  N.  C.  367,  380,  59  S.  E.  123. 

[1]  "The  irisdom  of  this  rule  is 
manifest.  If,  in  the,  absence  of  ex- 
press power  to  do  so,  private  citizens 
or  corporations  were  permitted  to  en- 
force penalties  and  forfeitures  which 
the  state  has  reserved  to  itself,  con- 
fusion would  result.  The  plaintiff  in- 
sists that  the  statute  shows  that  it  is 
the  policy  of  the  state  to  prohibit  for- 
eign corporations  coming  into  her  bor- 
ders without  first  complying  with  her 
laws.  This  is  undoubtedly  true,  but 
the  same  statute  shows  that  the  state 
has  prescribed  the  penalty  for  doing 
so,  and  reserved  to  herself  its  enforce- 
ment, and  this  excludes  any  other 
mode  of  doing  so.  It  is  not  the  policy 
of  the  state,  so  far  as  expressed  by 
her  legislation,  to  prohibit  foreign  cor- 
porations from  doing  business  here,  but 
to  prescribe  the  conditions  upon  which 
they  may  do  so.  If  the  legislature 
shall  in  its  wisdom  prohibit  this  de- 
fendant or  any  other  corporation  from 
doing  business  in  the  state,  it  will  be 
the  diity  of  the  courts  to  enforce 
obedience  to  the  law  when  called  upon 
in  the  manner  prescribed  by  the  stat- 
ute. So  long  as  it  permits  them  to 
be  here,  either  by  compliance  with  the 
'laws  or  as  a  matter  of  comity,  they 
are  entitled  to  have  the  law  of  the  land 
administered  so  that  they  have  equal 
protection  and  equal  justice  done  them. 
We  cannot  make  the  law  of  'none  ef- 
fect' for  even  so  desirable  an  object 
as  fostering  domestic  corporations. 
Their  safety,  as  well  as  the  safety  of 
the  individual  citizen,  is  dependent 
upon  the  due  and  orderly  administra- 
tion of  the  law  as  it  is  written." 
Blackwell 's  Durham  Tob.  Co.  v.  Amer- 
ican Tob.  Co.,  145  N".  0.  367,  381,  382, 
59  S.  E.  123. 

29.  Georgia  Trust  Co.  v.  State,  109 
Ga.  736,  35  8.  E.  323,  48  L.  E.  A.  520. 
See  generally  the  title  "States  and 
Territories," 

[a]  State  Proper  Party  To  Restrain 
PubUc  Wrong.— See  supra,  III,  B,  4. 

30.  Mountain  Copper  Co.  v.  United 
States,  142jFed.  625,  73  C.  C.  A.  621. 
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land  owner,  to  enjoin  alleged  injuries  to  its  property  and  it  occupies 
the  same  position  as  any  other  suitor. 

6.  Municipal  Corporations.  —  A  municipality,  as  the  representative 
of  the  public,  may  institute  an  action  to  enjoin  the  maintenance  of  a 
nuisance  upon  public  property  within  its  limits.^^ 

Public  Nuisances.  —  "While  it  is  held  in  some  jurisdictions  that  a 
municipality  is  not  the  public  agency  to  restrain  a  public  nuisance,  and 
can  bring  an  action  to  enjoin  acts  constituting  a  nuisance  only  when 
it  would  sustain  special  damages  or  be  put  to  additional  responsibility 
by  reason  of  the  threatened  aets,'^  the  better  rule  is  that  the  municipal- 
ity may  enjoin  nuisances  affecting  matters  as  to  which  a  portion  of 
the  power  of  the  state  has  been  confided  to  it,  though  the  right  is 
limited  to  such  matters;  with  respect  to  other  matters,  the  right  de- 
pends upon  the  same  conditions  as  the  right  of  individuals,  namely, 
special  damages.^^    The  state  or  commonwealth  is  not  a  necessary  party 


31.  Borough  of  Stamford  v.  Stam- 
ford Horse  B.  Co.,  56  Conn.  381,  15 
Atl.  749,  1  L.  E.  A.  375;  Coast  Co.  v. 
Spring  Lake,  58  N.  J.  Eq.  586,  47.  Atl. 
1131,  51  L.  E.  A.  657  (enjoining  de- 
struction of  buildings  on  public  prop- 
erty) ;  Easton,  etc.  K.  Co.  v.  Green- 
Tvieb  Twp.,  25  N.  J.  Eq.  565,  affirming 
24  N.  J.  Eq.  217.  See  generally  the 
title  "Municipal  Corporations." 

32.  U.  S. — Georgetown  v.  Alexandria 
Canal  Co.,  12  Pet.  91,  9  L.  ed.  1012, 
obstruction  of  navigation  of  river  can- 
not be  enjoined  by  municipality.  Ark. 
Ward  V.  Little  Eoek,  41  Ark.  526,  48 
Am.  Eep."  46,  enjoining  lessee  of  con- 
victs from  working  convicts  on  streets 
contrary  to  ordinance.  la. — Ottumwa 
V.  Chinn,  75  Iowa  405,  39  N.  W.  670, 
enjoining  maintenance  of  slaughter 
houses.  N".  H. — Mayor  of  Manchester 
V.  Smyth,  64  N.  H.  380,  10  Atl.  700-; 
Dover  V.  Portsmouth  Bridge,  17  N,  H. 
200. 

33.  Cal. — San  Prancisco  v.  Buck- 
man,  111  Cal.  25,  43  Pac.  396;  People 
ex  rel.  Bryant  v.  HoUaday,  93  Cal.  248, 
29  Pac.  54^  27  Am.  St.  Eep.  186.  Conn. 
Burlington  v. '  Schwarzman,  52  Conn. 
181,  52  Am.  Eep.  571,  obstructing  high- 
way. HI. — Metropolitan  City  E.  Co.  v. 
Chicago,  96  111.  620.  Me.— Houlton  v. 
Titcomb,  102  Me.  272,  66  Atl.  733,  120 
Am.  St.  Eep.  492,  10  L.  E.  A.  (N.  S.) 
580,  enjoining  violation  of  ordinajiee 
regulating  erection  of  wooden  houses 
within  fire  district.  Mass. — Taunton 
V.  Taylor,  116  Mass.  254  (board  of 
health) ;  Watertown  v.  Mayo,  109  Mass. 
315,   12   Am.   Eep.    694;     Winthrop    ». 


Parrar,  11  Allen  398;  Springfield  v. 
Connecticut  E.  E.  Co.,  4  Gush.  63. 
Minn. — Eed  Wing  v.  Guptil,  72  Minn. 
259,  75  N.  W.  234,  71  Am.  St.  Eep. 
485,  41  L.  E.  A.  321  (charter  required 
city  to  abate  nuisances) ;  Hutchinson 
Twp.  1).  Pilk,  44  Minn.  536,  47  N.  W. 
255  (municipality  representative  of 
state);  Pine  City  v.  Munch,  42  Minn. 
342,  44  N.  W.  197,  6  L.  E.  A.  763; 
Stearns  County  v.  St.  Cloud,  etc.  E.  Co., 
36  Minn.  425,  32  N.  W.  91.  N.  J. 
Coast  Co.  V.  Spring  Lake,  58  N.  J.  Eq. 
586,  47  Atl.  1131,  51  L.  E.  A.  657; 
Jersey  City  v.  Central  E.  Co.,  40  N.  J. 
Eq.  417,  2  Atl.  262;  Easton,  etc.  E. 
Co.  v.  Greenwich  Twp.,  25  N.  J.  Eq. 
565,  affirming  24  N.  J.  Eq.  217.  N.  Y. 
Oxford  V.  Willoughby,  181  N.  Y.  155, 
73  N.  E.  677;  Tonkers  Board  of  Health 
V.  Copcutt,  140  N.  Y.  12,  35  N.  E. 
443,  23  L.  E.  A.  485;  Watertown  X). 
Cowen,  4  Paige  510,  27  Am.  Deo.  80. 
Pa.-^Philadelphia  v.  Presbyterian 
Beard,  9  Phila.  499;  Philadelphia  v.  Thir- 
teenth, etc.  E.  Co.,  8  Phila.  648;  Phil- 
adelphia V.  Friday,  6  Phila.  275.  S.  D. 
Huron  v.  Bank  of  "Volga,  8  S.  D.  449, 
66  N.  W.  815,  59  Am.  St.  Eep.  769. 
Tex. — Eio  Grande  E.  Co.  v.  Browns- 
ville, 45  Tex.  88;  Llano  V.  Llano  Coun- 
ty, 5  Tex.  Civ.  App.  132,  23  S.  W.  1008. 
Va.— Yates  v.  Warrenton,  84  Va.  337, 
4  S.  E.  818,  10  Am.  St.  Eep.  860.  Wash. 
Moore  v.  Walla  Walla,  2  Wash.  Ter. 
18^,  2  Pac.  187.  W.  Va.— Teass  «.  St. 
Albans,  38  W.  Va.  1,  17  S.  B.  400,  19 
L.  E.  A.  802;  Moundsville  v.  Ohio  Eiver 
E.  Co.,  37  W.  Va.  92,  16  S.  E.  514, 
20   L.   E.   A.   161.     Wis. — Janesville  v. 
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to  a  STiJt  by  the  municipality  to  restrain  a  purpresture.'* 

7.  Consul.  —  While  a  consul  cannot  bring  an  action  to  restrain  the 
use  of  his  emperor's  name  because  it  is  personally  offensive  to  tiie 
emperor,^"  he  may  bring  an  action  to  restrain  its  use  to  prevent  the 
misleading  amd  defrauding  of  his  countrymen.^' 

8.  Administrator  or  Trustee.  —  One  who  acts  in  a  representative 
capacity  has  such  an  interest  as  to  allow  him  to  sue  to  restrain  acts 
injurious  to  the  estate  which  he  controls,^^  unless  he  has  not  properly 
qualifled.^^  But  the  trustee  in  a  mortgage  securing  bonds  is  not  a 
necessary  or  proper  party  to  a  suit  to  enjoin  the  diversion  of  the  net 
income  of  the  property  to  other  than  the  payment  of  interest  on  the 
bonds.^* 

9.  Joinder  and  Representation.  —  a.  In  General.  —  All  persons 
who  have  an  interest  in  the  subject-matter  of  the  suit  may  join  as 
complainants.*"  Several  parties,  however,  having  separate  and  dis- 
tinct, though  similar,  interests,  cannot  join  as  complainants;*'  and 


Carpenter,  77  Wis.  288,  46  N.  W.  128, 
20  Am.  St.  Rep.  123,  8  L.  E.  A.  808; 
Jamestown  v.  Chicago,  etc.  B.  Co.,  69 
Wis.  648,  34  N.  W.  728;  Sheboygan  v. 
Sheboygan,  etc.  E.  Co.,  21  Wis.  667 
(enjoining  obstruction  of  stream). 
See  the  title  "Nuisance." 

[a]  A  borough  may  maintain  a  suit 
to  restrain  the  unlawful  laying  of  rails 
in  the  streets,  where  the  borough  is 
charged  with  the  duty  of  keeping  in 
repair  the  streets.  Borough  of  Stam- 
ford «.  Stamford  Horse  E.  Co.,  56  Conn. 
381,  15  Atl.  749,  1  L.  E.  A.  375. 

[b]  Though  the  title  to  streets  of 
the  District  of  Columbia  is  in  the 
United  States,  the  commissioners  of 
the  district  have  such  interest  therein 
as  to  sue  to  restrain  nuisances  there- 
in. Guerin  v.  MacFarland,  27  App. 
Cas.  (D.  C.)   478. 

34.  Philadelphia  v.  Crump,  1  Brewst. 
(Pa.)  320. 

35.  Von  Thodorovich  V.  Fran*  Josef 
Benf.  Assn.,  154  Fed.  911. 

36.  Von  Thodorovich  v.  Franz  Josef 
B.  Assn.,  154  Fed.  911. 

37.  TJ.  S. — Murdock  v.  Woodson,  2 
Dill.  188,  17  Fed.  Cas.  No.  9.942,  trustee 
under  railroad  mortgage  may  restrain 
acts  prejudicial  to  bondholders.  Ala. 
Parkman  v.  Aicardi,  34  Ala.  893,  73 
Am.  Dee.  457,  administrator.  X.  0. 
Simpson  v.  King,  36  N.  C.  11. 

38.  The  trustees  of  a  religious  cor- 
poration who  have  not  properly  qual- 
ified in  that  their  bond  is  not  ap- 
proved by  both  of  the  judges  of  the 
orphan's  court  as  required  by  the  char- 
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ter  of  the  corporation,  cannot  restrain 
the  parties  in  control  and  in  possession 
of  the  office.  Holde  V.  Madden,  4  Lane, 
L.  Eev.   (Pa.)    347. 

39.  Dayton,  etc.  E.  Co.  v.  Shoe- 
maker's Exrs.,  2  Ohio  Cir.  Dec.  270. 

40.  U.  S. — Jewish  Colonization  Assn. 
V.  Solomon,  125  Fed.  994,  all  having 
actual  interest  in  trademark.  Ala. 
Elliott  V.  Boaz,  9  Ala.  772.  Ga. — Justice 
V.  Aikin,  104  Ga.  714,  30  S.  E.  941, 
one  claiming  life  estate  in  land  and 
another  in  recognition  of  the  claim  oc- 
cupies the  premises  with  him  may  join 
to  enjoin  eviction.  Ind. — Field  v.  Holz- 
man,  93  Ind.  205,  all  creditors  seeking 
telief  against  fraudulent  claim  may 
sue.  N,  J. — Springer  v.  Lawrence,  47 
N.  J.  Eq.  461,  21  Atl.  41;  Pennsylvania 
E.  Co.  V.  National  E.  Co.,  23  N.  J.  Eq. 
441  (lessor  and  lessee  of  railroad  en- 
joining infringement  of  franchise). 
Ohio. — Hardacre  v.  Dalton,  9  Ohio  Dec. 
(Eeprint)  527.  Ore. — Elliott  v.  Bloyd, 
40  Ore.  326,  67  Pae.  202,  separate  land- 
owners under  joint  contract  to  allow 
cutting  of  timber  thereon,  may  restrain 
waste.  Vt. — Walker  v.  Pierce,  38  Vt. 
94. 

Ja]  Where  owners  of  teal  estate 
jointly  contract  with  another  as  to  the 
.use  of  such  real  estate,  they  may  join 
to  restrain  waste  on  the  lands.  El- 
liott V.  Bloyd.  40  Ore.  826,  67  Pac. 
202. 

41.  TJ,  S. — Woolstein  v.  Welch,  42 
Fed.  566,  several  parties  separately  in- 
dicted for  violation  of  an  ordinance. 
Ga. — Moore  v.  Hill,  59  Ga.  760,  measure 
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if  it  is  attempted  to  join  with  parties  having  the  right  to  maintain 
a  suit  for  an  injunction  parties  not  having  a  sufficient  interest,  there 
is  a  misjoinder  of  parties  plaintiff.*^  The  interest  that  will  allow 
parties  to  join  in  a  bill  or  complaint,  is  not  only  an  interest  in  the 
question  of  law  and  fact  involved,  but  one  in  common  in  the  subject- 
matter  of  the  suit.^*  But  there  is  no  general  or  inflexible  rule  as  to 
the  joinder  of  parties  complainant.  So  far  as  any  rule  can  be  said 
to  exist,  it  is  one  of  convenience  only  and  must  depend  for  its  applica- 
tion upon  the  circumstances  of  each  case.** 


and  mode  of  relief  beyond  the  injunc- 
tion was  not  dependent  upon  the  same 
facts.  Ind. — Jones  v.  Cardwell,  98  Ind. 
331,  separate  land  owners  cannot  en- 
join collection  of  drainage  tax  on  their 
lands.  N.  Y. — ^Prospect  Park,  etc.  E. 
Co.  V.  Morey,  155  App.  Div.  347,  140 
N.  Y.  Supp.  380;  Wood  v.  Perry,  1 
Barb.  114  (purchasers  of  distinct  par- 
cels of  land  joining  to  enjoin  separate 
ejectment  suits);  Gillespie  V,  Forrest, 
18  Hun  110.  Ohio. — Arnold  v.  Van 
Wert,  3  Ohio  C.  C.  545,  550,  enjoining 
distinct  suits  at  law.  Pa. — Ryan  v. 
Eeddington,  240  Pa.  350,  87  Atl.  285. 
Wyo.— Healy  v.  Smith,  14  Wyo.  263, 
83  Pac.  583,  116  Am.  St.  Rep.  1004, 
owners  of  distinct  parcels  of  land  can- 
not join  to  restrain  trespasses  upon 
their  lands. 

[a]  The  rights  and  remedies  of  the 
original  grantor  of  lots  subject  to  a 
building  restriction  and  of  his  im- 
mediate or  intermediate  grantees  of 
such'  lots  not  being'  slinilar,  it  is  un- 
necessary, to  join  the  latter  as  parties 
plaintiff  to  a  suit  for  a  mandatory  in- 
junction to  compel  the  defendant  to 
remove  a  building  erected  in  violation 
of  the  restriction.  Buester  v.  Alvin 
(Ore.),  145  Pac.  660. 

42.  Ala. — Keener  V.  Moslander,  171 
Ala.  533,  54  So.  881,  individual  making 
contract  joining  corporation  as  com- 
plainant organized  by  himself.  Ga. 
Atlantic,  etc.  R.  Oo.  v.  Southern  Pine 
Co.  of  Georgia,  116  Ga.  224,  42  S.  E. 
500.  Mass. — Pennell  v.  Lothrop,  191 
Mass.  357,  77  N.  E.  842,  corporation 
having  no  interest  in  contract  and  in- 
dividual having  interest  joined. 

[a]  Where  a  party  entitled  to  sue 
to  restrain  the  breach  of  a  contract 
joins  with  him  a  party  not  in  privity 
of  contract  with  the  defendant  regard- 
ing the  subject-matter,  and  no  interest 
in  the  final  result  of  the  suit,  there 
is  a  misjoinder  of  plaintiffs.     Atlantic, 


etc.  R.   Co.  ■».   Southern  Pine  Co.,   116 
Ga.  224,  42  S.  E.  500. 

[b]  To  enjoin  a  street  railway  from 
charging  fares  in  excess  of  its  agree- 
ment with  the  township  when  granted 
the  franchise,  it  is  improper  to  join 
individuals  with  the  township  as 
plaintiff.  Millcreek  Twp.  V.  Erie,  etc. 
R.  Co.,  209  Pa.  300,  58  Atl.  613. 

43.  V.  a. — Woolstein  v.  Welch,  42 
Fed.  566,  parties  separately  indicted  for 
like  offenses,  cannot  enjoin  prosecution 
though  agent  and  sub-agent  of  same 
party.  Kan.i — Hudson  v.  Atchison  Co., 
12  Kan.  140.  Pa. — Sweeny  v.  Torrenee, 
11  Pa.  Co.  Ct.  497,  joinder  of  several 
contractors  to  enjoin  conspiracy  to 
drive  out  of  business.  Ohio. — Arnold 
V.  Van  Wert,  3  Ohio  C.  C.  545,  retail 
liquor  dealers  may  not  join  to  enjoin 
enforcement  of  ordinance. 

[a]  Therefore,  where  several  suits 
at  law  have  been  instituted  .  against 
different  parties  where  the  same  ques- 
tion of  law  and  fact  are  involved 
merely,  such  parties  have  no  such  in- 
terest as  to  permit  their  joinder  to 
restrain  the  prosecution  thereof.  Wool- 
stein V.  Welch,  42  Fed.  566;  Wood  v. 
Perry,  1  Barb.  (N.  Y.)  114.  Contra, 
Wood  vj  Perry,  2  Sandf.  Ch.  (N.  Y.) 
7;  Arnold  U.Van  Wert,  3  Ohio  C.  C. 
545. 

[b]  The  new  federal  equity  rules 
(Rule  38,  198  Fed.  xxix,  115  C.  C.  A, 
xxix)  provide  that  .when  the  question 
is  one  of  common  or  general  interest 
to  many  persons  constituting  a  class 
so  numerous  as  to  make  it  impracticable 
to  bring  all  before  the  court,  one  or 
more  may  sue  for  the  whole.  See 
Hill  V.  Eagle  Glass,  etc.  Co.  (C.  C.  A.), 
219  Fed.  719. 

44,  Scofield  V.  Lansing,  17  Mich. 
437,  citing  Story's  Ea.  PI.,  §530; 
Adams'  Eq.  309,  310;  Campbell  v. 
Maekay,  1  Myl.  &  C.  603,  40  Eng.  Re- 
print 507.    See  also  Tradesman's  Bank 
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In  order  to  prevent  •  multiplicity  of  eults,  Where  each  of  several  per- 
sons may  proceed  against  parties  doing  or  threatening  to  do  acts 
irreparably  injuring  them,  they  may  join  as  complainants.^^  Thus 
property  owners  having  distinct  and  separate  rights  in  the  ownership 


V.  Merritt,  1  Paige  (N.  "7.)  302;  Ken- 
nedy V.  Troy,  14  Hun  (N.  T.)  308. 

45.  TT.  S. — Home  Ins.  Co.  v.  Jones, 
175  Fed.  567,  99  C.  C.  A.  189;  Vir- 
ginia Carolina  Chem.  Co.  v.  Home  Ins. 
Co.,  113  Fed.  1,  51  C.  C.  A.-  21  (in- 
surers enjoining  separate  actions) ; 
Kansas  City  E.  Co.  v.  Quigley,  181. 
Fed.  190;  Sipe  &  Co.  v.  Columbia  Eef. 
Co.,  171  Fed.  295  (corporation  and  suc- 
cessor joining  to  enjoin  acts  injurious 
to  both);  Norton  v.  Colusa,  etc.  Co., 
167  Fe'd.  202;  Snelling  v.  Kichard,  166 
Fed.  635.  Ala. — Louisville,  etc.  E. 
Co.  V.  Cowley,  164  Ala.  331,  50  So.  1015, 
obstruction  o£  street  enjoined  by 
abutting  owners.  Cal.  —  Smith  v. 
Stearns  Eaneho  Co.,  129  Cal.  58,  61 
Pac.  662  (under  Code  Civ.  Proc,  §381, 
tenants  in  common  may  restrain  di- 
version of  water) ;  Churchill  v.  Lauer, 
84  Cal.  233,  24  Pac.  107.  Colo.— Keese 
V.  Denver,  10  Colo.  112,  15  Pac.  825. 
,D.  0. — Morris  v.  Hitchcock,  21  App. 
Cas.  565.  Ga. — Hewin  V.  Atlanta,  121 
Oa.  723,  49  S.  E.  765,  67  L.  E.  A. 
795;  Vanover  v.  Davis,  27  Ga.  354. 
lU.— Wilkie  v.  CHicago,  188  III.  444,  58 
N.  E.  1004,  80  Am.  St.  Eep.  182, 
reversing  88  III.  App.  315  (several  fol- 
lowers of  an  occupation  enjoining  en- 
forcement of  ordinance  requiring  them 
to  take  out  a  license) ;  Bucks  v.  Strawn, 
182  111.  App.  644;  Nichols  v.  Sadorus, 
120  HI.  App.  70  (abutting  property 
owners  enjoining  obstruction  of  street) ; 
Hines  L.  Co.  v.  Scott,  101  111.  App. 
523.  Ind. — Grossman  v.  Indianapolis, 
173  Ind.  157,  88  N.  E.  945,  89  N.  E. 
862  (several  junk  dealers  enjoining 
enforcement  of  void  ordinance);  Car- 
mien  V.  Cornell,  l'48  Ind.  83,  47  N.  E. 
216  (mutual  insurance  policy  holders 
may  join  to  enjoin  payment  of  fraud- 
ulent claims);  First  Nat.  Bank  v. 
Sarlls,  129  Ind,  201,  28  N.  E.  434,  28 
Am.  St. .  Eep.  185,  13  L.  E.  A.  48 
(adjoining  property  owners  joining  to 
enjoin  construction  of  building  pro- 
hibited by  ordinance),  la. — Brandirff 
V.  Harrison  Co.,  50  Iowa  164.  Kan. 
Atchison,  etc.  Co.  v.  Nave,  38  Kan. 
744,  ir  Pac.  587,  5  Am.  St.  Eep.  '800; 
Jeffers  v.  Forbes,  28  Kan.  174;  Palmer 
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15.  Waddell,  22  Kan.  352.  Md.— Simons 
Sons  Co.  V.  Maryland  Tel.,  etc.  Co.,  99 
Md.  141,  57  Atl.  193,  63  L.  E.  A.  727 
(several  subscribers  enjoin  enforce- 
ment of  excessive  telephone  rates); 
Eeese  v.  Wright,  98  Md.  272,  56  Atl. 
976.  Mass. — ^Proprietors  of  Mills  «. 
Braintree  W.  S.  Co.,  149  Mass.  478,  21 
N.  E.  761,  4  L.  E.  A.  272;  Cadigan 
V.  Brown,  120  Mass.  493;  Ballon  v.  Hop- 
kinton,  4  Gray  324.  Mich. — Scofield  v. 
Lansing,  17  Mich.  437;  Miller  v.  Grandy, 
13  Mich.  540,  551.  Mont.— Beach  v. 
Spokane  E.,  etc.  Co.,  25  Mont.  379,  382, 
65  Pac.  Ill,  several  property  owners 
restraining  parties  diverting  waters. 
N.  J. — Seastream  v.  New  Jersey  Ex. 
Co.,  67  N.  J.  Eq.  178,  58  Atl.  532 
(Sunday  baseball);  Springer  v.  Law- 
rence, 47  N.  J.  Eq.  461,  21  Atl.  41 
(joinder  of  adjoining  land  owners  to 
restrain  obstruction  of  drainage  through 
lands  of  another) ;  Eowbotham  v.  Jones, 
47  N.  J.  Eq.  337,  20  Atl.  731,  19  L.  E. 
A.  663.  N.  Y.— Strobel  v.  Kerr  Salt 
Co.,  164  N.  Y.  303,  58  N.  E.  142,  79 
Am.  St.  Eep.  643,  51  L.  E.  A.  687 
(several  riparian  owners  joining  to  re- 
strain diversion  of  water);  Murray  v. 
Hay,  1  Barb.  Oh.  59  (adjoining  prop- 
erty owners  restraining  nuisance);  Eeid 
V.  Gifford,  1  Hopkins  416.  Pa. — EafEer- 
ty  V.  Central  T.  Co.,  147  Pa.  579,  23 
Atl.  884,  30  Am.  St.  Eep.  763  (several 
property  owners  enjoining  street  rail-  ' 
road);  Anderson  v.  Lehigh  Coal  &  N. 
Co.,  9  Pa.  Dist.  278;  Williams  v.  Union 
Imp.  Co.,  6  Kulp  417.  R.  I.^Lonsdale 
Co.  ■».  Woonsocket,  21  E.  I.  498,  44 
Atl.  929.  Tenn.— Duoktown  Sulphur, 
etc.  Co.  V.  Fain,  109  Tenn.  56,  70  S.  W. 
813.  Tex.— Jung  V.  Neraz,  71  Hex.  396, 
9  S.  W.  344.  Vt.— Howe  v.  School 
Dist.,  43  Vt.  282.  Va.— Johnson  v. 
Drummond,  20  Gratt.  419,  several  li- 
cense holders  enjoining  unconstitution- 
al license  tax.  W.  Va. — MeClung  «. 
Livesay,  7  W.  Va.  529.  Wis.— Linden 
Land  Co.  v.  Milwaukee  Elec.  Ey.,  etc. 
Co.,  107  Wis.  493,  83  N.  W.  851;  Petti- 
bone  V.  Hamilton,  40  Wis.  402  (abutting 
owners  enjoining  obstruction  of 
street). 

[a]    "In  sucli  a  ease,  the  objection 
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of  the  property  affected  by  an  alleged  tar  or  assessment,  or  other 
illegal  acts,  may  join  to  restrain  the  collection  of  such  taxes,  or  the 
continuance  of  such  acts  as  the  case  may  be.*"  But  one  of  several 
parties  injured  by  the  wrongful  acts  of  defendants  may  sue  without 
joining  the  others,  though  they  are  likewise  injured  by  the  acts  com- 
plained of.'" 


(if  any  can  be  recognized  on  the  part 
of  the  defendants)  for  misjoinder  of 
complainants,  must  rest  upon  very 
different  grounds  from  a  like  objection 
for  misjoinder  of  defendants  having 
separate  and  distinct  interests,  and 
whose  cases  are  unconnected  with  each 
other.  In  the  latter  case  each  defend- 
ant may  well  object  to  being  in- 
\olved  in  the  contests  or  litigations  of 
other  parties,  involviuE  transactions 
with  which  he  has  no  connection  or 
concern."  Scofield  v.  Lansing,  17  Mich. 
437.  Hi. 

[b]  "This  prinelpl*  has  been  ap- 
plied to  the  construction  of  a  bridge, 
without  legal  authority,  which  would 
be  a  nuisance  to  several  riparian  own- 
ers (Barnes  v.  City  of  Racine,  4  Wis. 
454) ;  to  the  unlawful  incumbering  of 
a  park  or  public  place  with  buildings 
which  would  constitute  a  nuisance  to 
the  owners  of  lots  fronting  upon  it 
(Pettibone  v.  Hamilton,  40  Wis.  402); 
also,  to  the  diversion  of  water  in  a 
river  to  the  injury  of  several  riparian 
owners  (Water-Power  Co.  v.  Bensley, 
75  Wis.  399,  44  N.  W.  640)."  Linden 
Land  Co.  v.  Milwaukee  Elec.  By.  &  L. 
Co.,  107  Wis.  493,  83  N.  W.  851,  855-6. 

[c]  Several  lower  riparian  land 
owners  have  such  a  community  of  in- 
terest and  right  in  the  enjoyment  of 
a  non-navigable  stream  that  they  may 
join  in  a  petition  to  restrain  an  upper 
proprietor  or  a  stranger  from  causing 
it  to  overflow  and  injure  their  lands, 
or  from  adulterating  its  water.  Horton 
V.  Fulton,  130  Ga.  466,  60  S.  E.  1059. 

[d]  Dismissal  or  Severance. — "If, 
in  the  progress  of  the  cause,  it  should 
become  evident  that  such  embarrass- 
ments must  arise  in  consequence  of  the 
multiplicity  of  issues,  or  other  com- 
plications growing  out  of  the  joinder 
of  all  these  complainants,  as  to  over- 
balance the  advantages  to  be  derived 
from  settling  the  riehts  of  all  in  one 
suit,  instead  of  separate  suits  by  each, 
it  is  always  competent  for  the  court 
(if  no  mode  of  severance   can  be  de- 


vised)' to  dismiss  the  bill  on  this  ac- 
count of  their  own  motion."  Scofield 
V.  Lansing,  17  Mich.  437,  445. 

46.  U.  ».— Eisley  v.  TItica,  173  Fed 
502.-0010. — ^Packard  v.  Jefferson  Coun 
ty,  2  Colo.  338.  IlL— Knopf  v.  Firsi 
Nat.  Bank,  173  lU.  331,  50  N.  E.  660. 
explaining  Du  Page  County  v.  Jenks 
65  111.  275.  Ind.— Heagy  v.  Black,  9C 
Ind.  534;  Bobbins  v.  Sand  Creek  T.  Co.. 
34  Ind.  461.    Ma. — Carlton  v.  Newman! 

77  Me.  408,  1  Atl.  194.     Mici Tayloi 

V.  Bay  City  St.  Ey.  Co.,  80  Mich.  77. 
45  N.  W.  335;  Bristol  v.  Johnson,  34 
Mich.  123;  Scofield  v.  Lansing,  17  Mich. 
437.  Neb. — Normand  v.  Otoe  County, 
8  Neb.  18. 

Contra,  Lewis  v.  E'shleman,  57  Iowa 
633,  11  N.  W.  617. 

See  the  title  "Taxation." 

[a]  Individual  owners  of  separate 
lots  may  join  to  prevent  a  multiplicity 
of  suits  in  an  action  to  enjoin  the  en- 
forcement against  such  lots  of  illegal 
taxes  or  assessments.  The  fact  that 
the  object  of  the  suit  on  the  part  of 
each  plainti£f  is  to  protect  his  property 
does  iiot  prevent  their  .ToindSr.  The 
illegality  of  one  act  or  proceeding 
which  affects  them  all  injuriously,  in 
like  manner,  furnishes  a  sufficient  com- 
munity of  interest  to  permit  their 
joinder.     Heagy  v.  Black,  90  Ind.  534. 

[bj  On  Behalf  of  Others. — The  ac- 
tion should  be  brought  by  the  plain- 
tiffs on  behalf  of  themselves  and  all 
others  similarly  situated'.  Williams  v. 
County  Court,  26  W.  Va.  488,  53  Am. 
Rep.  94, 

47.  XT.  S. — ^Pennsylvania  Co.  v.  Lake 
Erie,  etc.  E.  Co.,  146  Fed.  446  (lessee 
of  railroad  may  bring  action  to  restrain 
another  railroad  from  crossing  it) ; 
Miller  v.  Eiekey,  127  Fed.  573,  586; 
Union  Mill,  etc.  Co.  v.  Daugberg,  81 
Fed.  73,  87.  Ok£ — Himes  v.  Johnson, 
61  Oal.  259;  Carpentier  v.  Webster,  27 
Cal.  524,  544.  Ind.— Beard  v.  Dennis, 
6  Ind.  200,  63  Am.  Dec.  380,  one  part- 
ner enjoining  violation  of  agreement 
not  to   resume   same   line   of  business. 
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h.  Where  Parties  Numerous.  —  "Where  parties  are  very  numerous 
and  cannot  without  manifest  inconvenience  and  oppressive  delays,  be 
all  brought  before  the  court,  it  may  in  its  discretion  dispense  with 
making  them  all  parties  and  proceed,*'  provided  the  parties  named 
have  such  a  common  interest  in  the  subject-matter  of  the  controversy 
as  to  fully  and  fairly  represent  the  parties  not  named.** 


La. — Police  Jury  v.  Eobichaux,  116  La. 
286,  40  So.  705.  Mass. — Linzee  v. 
Mixer,  101  Mass.  512,  adjoining  land- 
owner may  enjoin  violation  of  build- 
ing restriction  without  joining  other 
owners.  Mich. — Delaney  v.  Manshum, 
146>Mieh.  525,  109  N.  W.  1051  (widow 
before  assignment  of  dower  may  re- 
strain trespasses  on  land  without  join- 
ing heirs  who  are  cotenants);  Middle- 
ton  V.  Flat  E.  Boom  Co.,  27  Mich.  533 
(one  of  several  mill  owners  may  re- 
strain obstruction  of  river).  Moat. 
Beach  v.  Spokane,  etc.  Water  Co.,  25 
Mont.  379,  65  Pac.  111.  Vt.— Walker 
V.  Pierce,  38  Vt.  94. 

[a]  One  of  several  tenants  In  com- 
mon may  sue  to  enjoin  the  diversion 
of  water  to  which  he  or  any  of  his  co- 
tenants  are  entitled.  He  is  not  re- 
stricted to  a  suit  to  enjoin  defendants 
only  as  to  the  amount  of  water  ap- 
propriated, needed  and  required  for  a 
beneficial  use  for  the  irrigation  of  his 
own  land.  IT.  S. — Eodgers  v.  Pitt,  129 
Fed.  932.  Idaho.— Hall  v.  Blackman,  8 
Idaho  272,  68  Pac.  19,  22.  Mont. 
Meagher  v.  Hardenbrook,  11  Mont. 
385,  390,  28  Pac.  451.  Utah.— Spanish 
Fork  City  v.  Hopper,  7  Utah  235,  238, 
26  Pae.  293. 

[b]  One  partner  may  enjoin  inter- 
ference with  partnership  property  with- 
out joining  the  other  partner.  Missis- 
sippi, etc.  R.  Co.  V.  Ward,  2  Black 
(U.  S.)  485,  17  L.  ed.  311;  Bradley  v. 
Norton,  33  Conn.  157,  87  Am.  Dee. 
200. 

48.  V.  S.— Scott  V.  Donald,  165  TT.  S. 
107,  17  Sup.  Ct.  262,  41  L.  ed.  648; 
Beatty  v.  Kurtz,  2  Pet.  566,  7  L.  ed. 
521;  Spaulding  v.  Evensen,  149  Fed. 
913,  s.  c,  150  Fed.  517,  9  L.  R.  A. 
(N.  S.)  904.  Ark.— Greedup  v.  Frank- 
lin County,  30  Ark.  101.  Colo. — ^Pack- 
ard V.  Jefferson  County,  2  Colo.  338. 
Ga. — Jackson  v.  Miles,  98  Ga.  512,  25 
S.  E.  569;  Macon,  etc.  E.  Co.  v.  Eeggs, 
87  Ga.  158,  13  S.  E.  312  (some  church 
members  may  sue  on  behalf  of  all); 
Macon,  etc.  E.   Co.  v.  Gibson,  85   Ga. 
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1,  11  S.  E.  442,  21  Am.  St.  Eep.  135; 
Atlanta  Eeal  Estate  Co.  v.  Atlanta  Nat. 
Bank,  75  Ga.  40  (stockholders  suing 
on  behalf  of  all  stockholders).  lU. 
Davidson  v.  Eeed,  111  111.  167,  53  Am. 
Eep.   613.     Ind. — Covington  v.  Nelson, 

35  Ind.  532.  la.— Palo  Alto  B.,  etc. 
Co.  V.  Mahar,  65  Iowa  74,  21  N.  W. 
187,  disapproving  Fleming  v.    Mershon, 

36  Iowa  413.  Me. — Carlton  v.  New- 
man, 77  Me.  408,  1  Atl.  194.  Md. 
Levy  V.  Taylor,  24  Md.  282.  Mo.— New- 
meyer  v.  Missouri,  etc.  E.  Co.,  52  Mo. 
81,  14  Am.  Eep.  394.  N"eb. — Normand 
V.  Otoe  County,  8  Neb.  18.  N.  H. 
Barr  v.  Deniston,  19  N.  H.  170.  N.  Y, 
Blatchford  v.  Eoss,  54  Barb.  42;  Wood 
V.  Draper,  24  Barb.  187;  Smith  v.  Lock- 
wood,  2  Edm.  Sel.  Cas.  224.  Ohio. 
Euffner  v.  Hamilton  County  Comrs.,  1 
Disn.  196,  by  statute.  Wis. — Hawarden 
V.  Youghiogheny,  etc.  Coal  Co.,  Ill 
Wis.  545,  87  N.  W.  472.  55  L.  E.  A. 
82S  (authorized  by  statute);  Linden 
Land  Co.  v.  Milwaukee  Elec,  etc.  Co., 
107  Wis.  493,  83  N.  W.  851. 

See  generally  the  title  "Parties." 
[a]    The  decree  is  without  prejudice 
to  the  rights  of  all  absent  parties,  how- 
ever.    Spaulding  v.  Evenson,  149  Fed. 
913. 

49.  TJ.  S.— Scott  V.  Donald,  165  U.  S. 
107,  116,  17  Sup.  Ct.  262,  41  L.  ed.  648; 
Cutting  V.  Gilbert.  5  Blatch.  259,  6 
Fed.  Cas.  No.  3,519.  D.  0. — Hardness 
V.  District  of  Columbia,  1  MacArthur 
121.  <Ja. — Atlanta  Eeal  Estate  Co.  v. 
Atlanta  Nat.  Bank,  75  Ga.  40.  Ind. 
Beard  v.  Dennis,  6  Ind.  200,  63  Am. 
Deo.  380.  Neb. — Normand  v.  Otoe 
County,  8  Neb.  18.  N.  T.— Strong  v. 
Waterman,  11  Paige  607.  Wis. — Eev. 
St.,  1898,  §2604  (authorizes  one  or  more 
to  sue  for  all  where  the  question  is  one 
of  common  or  general  interest  to  many 
persons) ;  Hawarden  v.  Yotighiogheny, 
etc.  Coal  Co.,  Ill  Wis.  545,  87  N.  W. 
472,  55  L.  E.  A.  828. 

[a]  The  interest  that  will  enable 
the  court  to  dispense  with  the  presence 
of  all  parties,  when  numerous,  except 
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C.  Parties  Dependant.  —  1.  In  General.  —  In  a  suit  for  an  in- 
junction all  persons,  not  parties  plaintiff,  who  are  interested  either 
legally  or  beneficially  in  the  subject-matter,  or  in  the  event  of  the 
suit  should  be  made  parties  defendant  so  that  there  may  be  a  com- 
plete decree  which  shall  bind  them  all;^"  but  pai'ties  having  no  im- 


a  determinate  number,  is  not  only  an 
interest  in  the  question,  but  one  in 
common  in  the  subject-matter  of  the 
Buit,  a  community  of  interest  growing 
cut  o£  the  notice  and  condition  of  the 
light  in  dispute.  Scott  v.  Donald,  165 
TJ.  S.  107,  116,  17  Sup.  Ct.  262,  41  L. 
ed.  648;  Cutting  V.  Gilbert,  5  Blatehf. 
259,  6  Fed.  Cas.  No.  3.519. 

50.  IT.  S. — Minnesota  v.  Northern 
Beeurities  Co.,  184  U.  S.  199,  22  Sup. 
Ct.  308,  46  L.  ed.  499  (that  a  cor- 
poration holding  the  majority  of  stock 
in  two  other  corporations  is  a  party 
does  not  excuse  making  such  corpora- 
tions parties);  Litchfield  V.  Register, 
9  Wall.  575,  19  L.  ed.  681;  Delaware, 
etc.  E.  Co.  V.  Jersey  City,  168  Fed. 
128;  McConnell  v.  Dennis,  153  Fed.  547, 
82  C.  C.  A.  501;  United  States  Tel. 
Co.  V.  Central  Union  Tel.  Co.,  171  Fed. 
130.  Ala. — ^Harris  v.  Theus,  149  Ala. 
133,  43  So.  131,  10  L.  R.  A.  (N.  S.) 
204,  123  Am.  St.  Rep.  17;  Eldridge  v. 
Turner,  11  Ala.  1049.  Ark. — McCon- 
nell V.  Arkansas  Brick,  etc.  Co.,  70  Ark. 
568,  69  S.  W.  559:  Oliuhint  v.  Mans- 
field &  Co.,  36  Ark.  191,  193.  CaL 
Gates  V.  Lane,  44  Cal.  392.  Ga. — ^White 
t7.  Forsyth,  136  Ga.  634,  637,  71  S.  E. 
1073;  Wells  v.  Eountree  &  Co.,  117  Ga. 
839,  45  S.  E.  215;  Old  Hickory  Dist. 
Co.  V.  Bleyer,  74  Ga.  201  (creditors  al- 
leged to  be  preferred  are  necessary 
parties  to  suit  to  enjoin  carrying  out 
of  an  assignment  for  the  benefit  of 
creditors).  HI. — Lnssem  v.  Sanitary 
Dist.,  192  111.  404,  61  N.  E.  544;  At- 
kins V.  Billings,  72  111.  597;  Walker  v. 
Gibson,  35  111.  App.  49.  Ind.— Bit- 
tinger  v.  Bell,  65  Ind.  445;  Newton 
County  D.  Co.  ■».  Nofsinger,  43  Ind. 
566.  Kan. — Jeffries-Ba  Som  v.  Nation, 
63  Kan.  247,  65  Pac.  226;  Union  Term. 
E.  Co.  V.  Board  of  Railroad  Comrs.,  52 
Kan.  680,  35  Pac.  224;  Privett  v.  Stev- 
ens, 26  Kan.  528;  State  v.  Anderson, 
5  Kan.  90  (to  enjoin  paying  over  the 
proceeds  of  sale  of  public  lands  granted 
to  a  railroad,  the  railroad  is  a  neces- 
sary party).  Ky. — Sweets  v.  Biggs,  5 
Litt.  17,  vendor  of  land  as  necessary 
party.    La.^-State  v.  Judge  Civil  Dist., 


52  La.  Ann.  1065,  27  So.  580.  Me. 
Brown  v.  Haven,  12  Me.  164.  Md. 
Blondell  v.  Baltimore  Cons.  Gas.  Co., 
89  Md.  732,  43  Atl.  817,  46  L.  R.  A. 
187;  Williams  v.  Harlan,  88  Md.  1,  41 
Atl.  51,  71  Am.  St.  Rep.  394  (co- 
tenant  who  had  conveyed  interest  in 
land  to  trustee  for  benefit  of  creditors 
not  a,  necessary  party,  where  trustee 
was  party).  Mass. — ^Butterick  Pub.  Co. 
V.  Fisher,  203  Mass.  122,  89  N.  E.  189, 
133  Am.  St.  Rep.  283;  Florence  Sew. 
Mach.  Co.  V.  Grover  Sew.  M.  Co.,  110 
Mass.  1.  Micli. — Hoppock  v.  Chambers, 
96  Mich.  ,509,  56  N.  W.  86.  Minn. 
Graham  v.  Minneapolis,  40  Minn.  436, 
42  N.  W.  291.  Miss.— Lemmon  v. 
Dunn,  61  Miss.  210,  grantor  of  land 
under  two  deeds  of  trust  necessary 
party  to  suit  to  enjoin  enforcement  of 
senior  one.  Mo. — Sanders  v.  Dixon,  114 
Mo.  App.  229,  89  S.  W.  577.  N.  J. 
Hamill  v.  Dungan  (N.  J.  Eq.),  68  Atl. 
1096  (parties  in  charge  of  armory  and 
using  it  for  improper  purposes  are  only 
necessary  parties  defendant  to  suit  to 
enjoin  such  use) ;  Irick  v.  Black,  17 
N.  J.  Eq.  189.  N".  Y Mahr  v.  Nor- 
wich U.  F.  Ins.  Soc,  127  N.  Y.  452, 
460,  28  N.  E.  391;  Dinsmore  v.  Atlan- 
tic, etc.  R.  Co.,  46  How.  Pr.  193  (all 
railroads  affected  by  suit  to  restrain 
payment  of  rentals  under  lease  are 
necessary  parties) ;  New  York  Bank 
Note  Co.  V.  Hamilton,  etc.  Co.,  83  Hun 
593,  31  N.  Y.  Supp.  1060  (to  enjoin 
purchaser  from  using  in  other  than 
certain  ways  in  violation  of  contract 
between  complainant  and  seller  to  sell 
subject  to  restrictions  as  to  use,  the 
seller  is  a  necessary  party) ;  Walter  v. 
McClellan,  48  Misc.  215,  96  N.  Y.  Supp. 
479;  Turner  V.  Conant,  10  Civ.  Proe. 
192  (party  holding  certificate  for  bonds 
is  necessary  party  to  suit  against  cor- 
poration to  deliver  the  bonds  to  com- 
plainant). Ohio. — Perkins,  Campbell  & 
Co.  V.  Rogg,  11  Ohio  Dec.  (Reprint) 
585.  Ore. — Andrews  v.  Donnelly,  59 
Ore.  138,  116  Pac.  569.  Pa. — Long  v. 
Dickinson,  10  Phila.  108.  K.  I.— Arm- 
ington  V.  Palmer,  21  E.  I.  109,  42  Atl. 
308,  79  Am.  Stj  Rep.  786,  43  L.  R,  A. 
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mediate  interest  in  the  outcome  oi  the  suit  need  not  be  made  parties.^^ 
2.     Contracts.  —  To  enjoin  the  violation  of  a  nega-tive  covenant  or 
restrictive  agreement,  the  third  person  with  whom  the  forbidden  con- 
tract or  dealings  are  entered  into  is  not  a  necessary  party.^-    But  one 


95.  Va. — ^Robertson  V.  Tapscott's 
Admr.,  81  Ta.  533;  Bobinson  v.  Shaek- 
lett,  29  Gratt.  99.  Wash.— State  v. 
Gormley,  40  Wash.  601,  82  Pac.  929, 
3  L.  R.  A.  (N.  S.)  256,  owners  of 
municipal  warrants,  payment  of  which 
is  sought  to  be  enjoined,  are  necessary 
parties.  W.  Va. — Grobe  v.  Roup,  44 
W.  Va.  197,  28  S.  B.  699  (holder  of 
certificate  of  deposit  payment  of  wJiieh- 
is  sought  to  be  enjoined  is  a  necessary 
party);  Calwell  v.  Prindle'fl  Admr.,  11 
W.  Va.  307.  Wis. — Kircher  v.  Peder- 
Bon,  117  Wis.  68,  93  N.  W.  813. 

[a]  Not  only  all  persons  whose 
rights  may  be  affected  by  the  judg- 
ment should  be  brought  into  court,  but 
all  whose  presence  is  essential  to  the 
protection  of  any  party  to  the  action, 
Mahr  v.  Norwich,  XJ.  etc.  Society,.  127 
N.  Y.  452,  461,  28  N.  E.  391. 

[b]  Difficulty  Of  service  of  process 
is  no  excuse  for  the  non-joinder  of 
necessary  parties  defendant.  Reed  v. 
Gormley,  47  Wash.  353,  91  Pac.  1093. 

[e]  Illustrations  of  Necessary  Par- 
ties.— To  enjoin  the  construction  of  a 
water  main  along  the  right  of  way  of 
a  railroad  through  a  city  to  furnish 
water  to  the  railroad,  though  the  mains 
are  being  laid  by  the  railroad  for  the 
benefit  of  the  water  company,  such 
water  company  is  an  indispensable 
party.  Delaware,  etc.  R.  Co.  v.  Mayor, 
168  Fed.  128,  objection  allowed  though 
not   raised   in   answer. 

[dj  In  a  suit  by  an  equitable  as- 
signee in  New  York  to  whom  an  in- 
surance policy  was  given  as  collateral 
for  a  loan  to  restrain  an  insurance 
company  from  paying  ,  the  loss  to  the 
assured  or  his  assignee,  where  it  ap- 
peared the  assured  had  assigned  the 
policy  to  K,  a  resident  of  Iowa,  where 
the  property  was  situated,  the  court 
could  not  render  a  decree  without 
making  K  a  party  defendant  and 
should  not  proceed  to  judgment  with- 
out first  obtaining  jurisdiction  over  him. 
Mahr  v.  Norwich,  etc.  Society,  127  N. 
Y.  452,  28  N.  E.  391. 

[e]  In  an  action  to  enjoin  the 
recording  of  a  land  contract,  the  as- 
signee thereof,  being  the  person  seek- 
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ing  to  have  it  recorded,  is  a  party  in 
interest,  and  a  necessary  party  defend- 
ant. Banney  v.  Stoll,  174  Mich.  440, 
140  N.  W.  607. 

[f]  Parties  making  an  application 
for  a  rehearing  by  a  board  of  railroad 
commissioners  of  an  application  by  a 
railroad  to  cross  two  other  railroads, 
are  necessary  parties  to  a  suit  to  re- 
strain the  granting  of  such  rehearing. 
Union  Term.  R.  Co.  v.  Board  of  Rail- 
road Comrs.,  52  Kan.  680,  35  Pac.  224. 

51.  See  Porter  v.  Murphy,  7  Ind. 
Ter.  395,  104  8.  W.  658. 

[a]  Wher*  th«  right  to  tlie  oface 
of  school  district  committeeman  is  in 
issue,  the  school  district  is  not  a  neces- 
sary party.  Hinckley  v.  Breen.  55  Conn. 
119,  9  Atl.  31. 

[b]  The  artist  whose  music  Is  re- 
produced on  a  phonographic  record  is 
not  a  necessary  party  to  enjoin  the 
infringement  of  such  record.  Ponotipia 
V.  Bradley,  171  Fed.  951. 

[c]  To  restrain  the  divulging  of 
trade  secrets  by  a  former  employe, 
hi«  present  employer,  a  competitor,  is 
not  a  necessary  party.  Sanitas  Nut 
Food  Co.  V.  Cemer  (Mich.),  96  N.  W. 
454. 

[d]  The  party  from  whom  defend- 
ant's rights  in  a  contract  in  a  contro- 
versy were  secured  is  not  a  necessary 
party  as  he  has  no  interest  in  the 
litigation.  Roots  v.  Boring  Junction  L. 
Co.,  50  Ore.  298,  92  Pac.  811,  94  Pac 
182. 

52.  Agreement  Not  To  Sell  Other 
Ooods. — To  enjoin  the  violation  of 
negative  covenants  to  sell  no  other 
than  a  certain  party's  goods,  the  rival 
concerns  whose  goods  are  sold  by  de- 
fendant is  not  a  necessary  party.  But- 
terick  Pub.  Co.  v.  Fisher,  203  Mass.  122, 
89  N.  E.  189,  133  Am.  St.  Rep.  283. 

[a]  Exclusive  Right  To  Publish. 
To  enjoin  the  breach  of  a  contract  be- 
tween individuals  whereby  a  corpora- 
tion was  given  an  exclusive  right  to 
publish  certain  books,  the  corporation 
is  not  a  necessary  party.  Pennell  v. 
Lothiop,  191  Mass.  357,  77  N.  E.  842. 

[b]  Building  Jlgainst  Bestrictious. 
A   contractor   erecting  a  building  for 
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conspiring  with  the  covenantor  is  a  proper  party  defendant;*^  and  to 
enjoin  the  violation  of  negative  covenants  not  to  work  for  another, 
it  has  been  held  that  the  latter  is  a  necessary  party."* 

Interference  Witt  Performance  of  Contract, —  Where  third  parties  inter- 
fere with  the  performance  of  a  contract,  the  party  entitled  to  per- 
formance may  enjoin  them  without  joining  the  other  party  to  the 
contract,""  or  without  joining  all  the  co-conspirators,  as  the  action  is 
founded  on  the  tort  and  not  on  the  contract,'''  but  the  other  party  to 
the  contract  is  a  proper  party  defendant."' 

3.  Lessor  and  Lessee.  —  The  court  cannot  adjudicate  the  rights  of 
the  assignee  of  a  lease  in  an  action  to  which  the  lessor  is  not  a  party."* 
While  both  the  lessee  and  lessor  are  proper  parties  to  restrain  the 
continuance  of  a  nuisance,,  where  the  lessor  knowingly  permits  the 
conduct  of  a  nuisance  upon  his  premises,'"^  the  lessee  is  not  a  necessary 
party  to  a  suit  to  restrain  the  leasing  of  a  building  for  immoral  pur- 
poses,°°  or  to  restrain  the  use  of  the  building  by  a  sub-lessee  for  pur- 
poses other  than  those  specified  in  the  lease.'^ 

4.  To  Restrain  Proceedings  at  Law.  —  Since  the  injunction  acts 
upon  the  parties  to  the  cause  and  not  the  court,  neither  the  judge  of 
the  court  in  which  the  cause  is  pending,"^  nor  the  attorneys,"^  should 
be  made  parties  defendant  to  a  suit  to  enjoin  an  action  at  law,  though 
all  the  parties  interested  in  the  action  at  law  are  necessary  parties."* 


another  in  violation  of  a  building  re- 
striction is  not  a  necessary  party  to  a 
suit  to  restrain  the  erection.  Sanders 
V.  Dixon,  114  Mo.  App.  229,  89  S.  W. 
577,  and  it  is  improper  to  require  him 
to  remove  the  building  where  no  tem- 
porary writ  wag  in  force. 

53.  Co-Conspirator  a  Proper  Party. 
Where  a  husband  made  a  contract  not 
to  engage  in  a  certain  business  within 
a  specified  territory,  and  it  is  alleged 
the  agreement  is  sought  to  be  avoided 
by  a  combination  between  the  husband 
and  his  wife  by  establishing  the  busi- 
ness in  her  name,  the  wife  is  a  proper 
party.  Harris  v.  Theus,  149  Ala.  133, 
142,  43  So.  131,  123  Am.  St.  Kep.  17, 

'  10  L.  B.  A.  (N.  S.)  204. 

54.  Strobridge  Lith.  Co.  1).  Crane,  20 
N.  Y.   Civ.  Proc.  15. 

55.  Carroll  v.  Chesapeake,  etc.  Co., 
124  Fed.  305,  61  C.  C.  A.  49;  New  York 
Phonograph  Co.  v.  Jones,  123  Ped.  197; 
Standard  Fashion  Co.  v.  Siegel-Cooper 
Co.,  30  App.  Div.  564,  52  N.  Y.  Supp. 
433,  affirmed,  157  N.  Y.  60,  51  N.  E. 
408,  68  Am.  St.  Eep.  749,  43  L.  E.  A. 
854. 

56.  New  York  Phonograph  Co.  v. 
Jones,  123  Fed.  197. 

57.  Chesapeake,  etc.  Co.  v.  Fire 
Creek,  etc.  Co.,  119  Fed.  942. 


58.  Chappell  v.  Jasper  County,  31 
Ind.  App.  170,  66  N.  E.  515. 

59.  State  v.  Biddock,  80  S.  C.  118, 
61  S.  E.  210. 

60.  Farmer  v.  Behmer,  9  Cal.  App. 
773,   100   Pac.   901. 

61.  Maddox  v.  White,  4  Md.  72,  59 
Am.  Dec.  67,  neither  United  States  nor 
postmaster  general  are  necessary  par- 
ties to  suit  to  en.ioin  the  sub-lessee 
from  using  a  building  leased  for  a 
postoifice,  for  saloon  purposes. 

62.  McNeill's  Admr.  V.  McNeill's 
Creditors,  36  Ala.  109,  76  Am.  Dec. 
320  (probate  judge  should  not  be  made 
a  party  to  a  suit  to  enjoin  settlement 
of  an  estate  pending  in  court);  Shaw 
V.  Goodman,  135  Ga.  230,  69  S.  E. 
173. 

63.  Ely  V.  Lowenstein,  9  Abb.  Pr. 
N.  S.  (N.  Y.)  37;  Kircher  v.  Peder- 
son,  117  Wis.  68,  93  N.  W.  813. 

[a]  To  enjoin  prosecution  of  suit 
on  promissory  note,  no  fraud  being 
charged  against  the  attorney,  it  is  a 
misjoinder  to  join  him.  Hastings  v. 
Belden,  55  Vt.  273. 

64.  HI. — Walker  v.  Gibson,  35  111. 
App.  49.  N.  T.— Bailey  v.  Inglee,  2 
Paige  278,  partners  assuming  partner- 
ship obligations  are  necessary  parties 
to  suit  to  enjoin  suit  against  outgoing 
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The  clerk  of  court  is  not  a  necessary  party  to  restrain  the  enforce- 
ment of  a  judgment.""  Though  in  all  bills  to  restrain  the  execution 
of  process  or  the  performance  of  ofScial  acts,  the  sheriff  or  other 
officer  is  made  a  party,  the  design  of  the  injunction  being,  to  restrain 
him  from  acting  and  the  writ  being  directed  to  him,"  the  sheriff  has 
been  held  to  be  neither  a  proper  nor  necessary  party  to  a  suit  to  re- 
strain an  execution  sale,  the  plaintiff  in  execution  being  held  the  only 
proper  party.'^  But  where  the  officer  exceeds  his  authority  by  attach- 
ing the  property  of  another,  he  becomes  a  trespasser  and  is  the  proper 
party  defendant  to  a  suit  to  restrain  the  continuance  of  such  wrong- 
doing,"^  and  it  is  not  essential  that  the  plaintiff  in  the  writ  be  joined 
as  a  defendant,  where  it  does  not  appear  that  he  advised  or  directed 
the  sheriff  to  seize  the  particular  property  as  the  property  of  his  judg- 
ment debtor."*  To  restrain  the  bringing  of -numerous  garnishment 
actions  to  subject  exempt  wages,  the  employer  is  a  necessary  party.'" 
The  assignee  of  a  chose  in  action"  or  of  a  judgment  is  a  necessary 


partner  on  partnership  obligation.  M.  0. 
Oliver  v.  Dix,  21  N.  C.  158. 

[a]  Where  it  is  sought  to  restrain 
the  prosecution  of  actions  at  law  on 
notes  executed  to  one  party  and  ob- 
tained from  him  by  fraud,  the  makers 
of  the  notes  are  proper  parties.  Sears 
V.  Carrier,  4  Allen  (Mass.)  339. 

[b]  An  Insolvent  debtor  is  a  neces- 
sary party  to  a  suit  to  restrain  a  sale 
under  a  fraudulent  attachment.  Plant- 
ers', etc.  Bank  v.  Laucheimer,  102  Ala. 
454,  14  So.  776. 

65.  Wessell  V.  Sharp  (Tenn.  Ch.), 
39  S.  W.  543.  See  generally  the  title 
"Judgments  and  Decrees,  Enforcement 
of." 

[a]  To  enjoin  the  collection  of  costs 
the  clerk  of  court  is  not  even  a  proper 
party.  McGavock  v.  Elliott,  3  Yerg. 
(Tenn.)  373. 

66.  Brooks  V.  Lewis,  13  N.  J.  Eq. 
214. 

[a]  Though  the  sheriff  should  be 
made  a  party,  failure  to  make  him  a 
party  is  not  fatal.  National  Park 
Bank  v.  Goddard,  131  N.  Y.  494,  30 
N.  E.  566. 

[b]  Where  it  is  sought  to  restrain 
condemnation  proceedings  by  a  rail- 
road, the  sheriff  and  the  commissioners 
summoned  to  assess  the  damages  are 
nominal  parties  only  and  do  not  affect 
the  right  of  removal  to  a  United  States 
court,  as  the  railroad  is  the  real  party 
in  interest.  Sioux  City,  etc.  R.  Co.  v. 
Chicago,  etc.  E.  Co.,  27  Fed.  770. 

[c]  To  restrain  the  issuance  of  a 
land  patent  by  the  register  of  the  land 
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office,  the  register  is  a  proper  party 
defendant.  Lyne  v.  Jackson,  1  Band. 
(Va.)  114. 

[dj  Where  it  is  sought  to  restrain 
a  sale  by  a  commissioner,  the  commis- 
sioner is  a  necessary  party.  Robertson 
V.  Tapscott's  Admr.,  81  Va.  533. 

67.  Ala Collier   v.   Falk,    61    Ala. 

105;  Shrader  v.  Walker,  8  Ala.  244. 
Oal. — ^Buffandeau  o.  Edmondson,  17  Cal. 
436,  79  Am.  Peo.  139,  sheriff  not  neces- 
sary pal'ty  detendant.  Fla. — ^Fairchild 
V.  House,  '8  Fla..  770;  Scarlett  v.  Hicks, 
13  Fla.  314.  N.  C— McLane  v.  Man- 
ning, 60  N.  C.  608;  Edney  v.  King,  39 

N.   C.  465.     Ohio Allen  ».  Medill,  14 

Ohio  445;  Clin  v.  Hungerford,  10  Ohio 
268.  8.  0. — Meinhard  v.  Youngblood, 
37  S.  0.  223,  15  S.  E.  947. 

See  the  title  "Judgments  and  De- 
crees, Enforcement  of." 

[a]  The  sheriff  selling  property 
after  the  filing  of  the  bill  but  before 
being  enjoined  is  no  longer  a  necessary 
party  and  may  be  dismissed.  Luft  v. 
Gossrau,  31  111.  App.  530. 

68.  North  v.  Peters,  138  TT.  S.  271, 
11  Sup.  Ct.  346,  34  L.  ed.  936. 

69.  North  v.  Peters,  138  U.  S.  271, 
11  Sup.  Ct.  346,  34  L.  ed.  936. 

70.  Seiver  v.  Union  Pac.  R.  Co.,  68 
Neb.  91,  93  N.  W.  943,  110  Am.  St. 
Rep.  393,  61  L.  R.  A.  319. 

Enjoining  garnishment  of  exempt 
wages,  see  10  Standard  Proo.  469n. 

Enjoining  sale  of  exempt  property, 
see  the  title  "Homesteads  and  Elxemp- 
tlons." 

71.  Chase  v.  Chase,  1  Paige  (N.  Y.) 
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party  to  a  suit  to  restrain  the  enforcement  thereof/^ 

To  restrain  the  enforcement  of  a  criminal  law  both  th©  attorney  gen- 
eral'^ and  the  prosecuting  attorney'*  may  be  proper  parties. 

5.  Agents,  Servants  and  Attorneys.  —  The  agents  and  servants  of 
defendants  are  not  necessary  parties  since  they  may  be  enjoined  by 
injunction  issued  against  their  principal;  the  action  should  be  against 
the  person  who  is  doing  or  causing  the  wrongful  act."  In  fact  an 
injunction  will  not  issue  against  an  agent  where  the  principal  is  not 
made  a  party/^  unless  the  principal  is  not  amenable  to  the  court's 
jurisdiction.'''' 

"  6.  Corporation.  —  Where  the  unlawful  acts  complained  of  are  those 
of  a  corporation,  not  only  the  officers,  but  the  corporation  itself  is  an 
indispensable  party. "^  But  where  the  unlawful  act  is  by  the  ofScers 
alone  they  and  not  the  corporation  are  the  proper  defendants.'"     If 


198,   enjoining   assignee   from  suing  at 
law  as  allowed  by  statute. 

72.  Mumford  V.  Sprague,  11  Paige 
(N.  Y.)  438. 

73.  The  attorney-general  is  a  proper, 
though  perhaps  not  a  necessary  party," 
where  the  statute  makes  it  his  duty 
to  represent  the  state  before  an  ap- 
pellate tribunal  and  to  advise  and  as- 
sist prosecuting  officers  in  the  prosecu- 
tion of  any  person  accused  of  crime. 
Little  V.  Tanner,  208  Fed.  605,  Wash- 
ington. 

74    Little  V.  Tanner,  208  Fed.  605. 

75.  U.  S. — Osborn  v.  United  States 
Bank,  9  "Wheat.  738,  6  L.  ed,  204; 
Toledo,  etc.  E.  Co.  if.  Pennsylvania 
Co.,  54  Ted.  746,  19  L.  E.  A.  395; 
Woolstein  v.  Welch,  42  Fed.  566;  Hatch 
V.  Chicago,  etc.  E.  Co.,  6  Blatchf.  105, 
11  Fed.  Cas.  No.  6,204  (usually  made 
parties,  but  are  nominal  parties  only), 
la.— See  Palo  Alto  Bkg.,  etc.  Co.  v. 
Mahar,  65  Iowa  74,  21  JST.  W.  187,  pub- 
lic officer.  Ky. — Sweets  v.  Biggs,  5 
Litt.  17,  principal  indispensable  party. 
Me. — Brown  v.  Haven,  12  Me.  164. 
Md. — Annapolis  v.  Ha,rwood,  32  Md. 
471,  3  Am.  Eep.  151  (becomes  nominal 
party  only  when  made  defendant); 
Binney's  Case,  2  Bland  99,  108.  N".  Y. 
Mayor,  etc.  v.  Starin,  106  N.  Y.  1,  12 
N.  E.  631,  8  N.  Y.  St.  655;  Ely  «, 
Lowenstei^,  9  Abb.  Pr.  (N.  8.)  37 
(attorney) ;  Grover  V.  Swain,  29  Hun 
454.  N.  O. — McLane  v.  Manning,  60 
N.  C.  608.  Vt. — Hastings  v.  Belden,  55 
Vt.  273,  attorneys — only  party  mis- 
joined  can  object.  Wis. — Kircher  v. 
Pederson,  117  Wis.  68,  93  N.  W.  813, 
attorney. 


76.  Osborn  V.  United  States  Bank, 
9  Wheat.  (U.  S.)  738,  6  L.  ed.  204; 
Sweet  V.  Biggs,  5  Litt.  (Ky.)  17  (to 
enjoin  collection  of  bond  for  unpaid 
purchase  money  taken  by  agent  in  his 
own  name,  the  principal,  the^  vendor,  is 
an  indispensable  party). 

77.  Osborn  v.  United  States  Bank, 
9  Wheat.  (U.  S.)  738,  6  L.  ed.  204, 
where  principal  a  sovereign  state. 

78.  V.  S. — Tyson  v.  Virginia,  etc. 
E.  Co.,  1  Hughes  80,  24  Fed.  Cas.  No. 
14,321.  Ga.— Dieter  v.  Estill,  95  Ga. 
370,  27  S.  B.  622,  acts  threatened  by 
a  corporation.  N.  J. — Morgan  ■».  Eose, 
22  N.  J.  Eq.  583,  incorporated  church 
is  necessary  party  to  suit  to  enjoin 
trustees  from  doing  illegal  acts.  N.  Y, 
Lawyer  v.  Cipperly,  7  Paige  281,  cor- 
poration necessary  party  to  restrain 
ejection  of  clergyman  from  parsonage. 
Pa. — Hoffman  v.  Hartman,  7  Lane. 
Eev.  137. 

[a]  Dfe  Facto  Corporation ^A  com- 
pany assuming  to  act  as  a  corporation, 
though  not  legally  organized,  may  be 
enjoined  by  its  corporate  name  by 
parties  about  to  be  injured  by  the  acts 
of  the  corporation.  Newton  County, 
etc.  Co.  V.  Nofsinger,  43  Ind.  566. 

[b]  But  one  selling  stock,  as  an 
officer  of  a  corporation,  is  not  a  neces- 
sary party  to  a  suit,  filed  after  the 
termination  of  his  office,  to  cancel  a 
note  given  in  payment  thereof  and  to 
restrain  its  collection,  upon  the  ground 
of  fraudulent  representations  made  at 
the  time  of  the  sale.  Clarke  v.  Marks, 
111  Me.  218,  88  Atl.  718. 

79.  Illegal  Purchase. — Where  policy 
holders  of  a  mutual  insurance  company 
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it  is  sought  to  Restrain  the  fraudulent  sale  of  the  corporate  property, 
the  purchaser  is  not  a  necessary  party.^°  A  stockholder  is  an  indis- 
pensable party  to  a  suit  to  enjoin  the  voting  of  his  stoek.*^  And  where 
one  stockholder  seeks  to  enjoin  the  payment  of  an  extra  dividend,  the 
other  stockholders  are  necessary  parties.*^  In  a  suit  by  a  stockholder 
to  enjoin  the  merger  of  one  corporation  with  another  corporation,  the 
latter  corporation  and  its  stockholders  are  not  necessary  parti^es.'^ 
"Where  a  discovery  is  sought,  the  officers  or  members  of  the  corporation 
defendant  may  be  made  defendants  to  compel  a  discovery.^* 

7.  Municipal  Corporations  and  Officers.  —  The  city  is  a  necessary 
party  to  a  suit  to  enjoin  the  construction  of  a  railroad  under  a  fran- 
chise granted  contrary  to  the  city  charter,*^  and  where  it  is  sought 
to  enjoin  the  closing  of  a  street,  the  city  is  a  necessary  party,  not  the 
adjoining  owners.^® 

Municipal  Aid. —  To  restrain  a  municipal  subscription  to  railroad 
stock  because  of  its  illegality,  the  railroad  is  neither  a  proper  nor 
necessary  party,*'  but  to  restrain  the  county  treasurer  from  collecting, 
the  tax,  the  treasurer  is  a  necessary  party.**  The  board  of  commis- 
sioners are  proper  parties  where  they  make  the  subscription.*" 

Municipal  Contracts. —  Where  it  is  sought  to  enjoin  the  performance 
of  an  illegal  municipal  contract,  the  contractor  is  not  ah  injdis- 
pensable  partyj^"  but  he  may  be  a  proper  party."^    The  only  necessary 


seek  to  restrain  the  purchase  of  land 
in  violation  of  the  charter  of  the  com- 
pany, the  action  should  be  against  the 
officers  of  the  company  and  not  against 
the  company.  Levy  v.  Mutual  Life  Ins. 
Co.,  54  Hun  315,   7   N.  Y.   Supp.   562. 

80.  Abbot  V.  American  Hard  Rubber 
Co.,  4  Blatchf.  489,  1  Fed.  Cas.  No.  9. 

[a]  But  a  bill  to  enjoin  the  sale 
of  the  property  of  one  corporation  to 
another  is  defective  for  want  of  a 
necessary  party,  where  it  appears  that 
such  other  corporation  had  an  equit- 
able interest  in  the  property  sought  to 
be  sold  prior  to  the  filing  of  the  bill, 
and  was  not  made  a  defendant. 
Monessen  Borough  v,  Monessen  Water 
Co.,  243   Pa.  53,   89  Atl.  829. 

81.  Taylor  &  Co.  v.  Southern  Pac. 
Co.,  122  Fed.  147.  See  the  title  "Stock 
and  Stockholders." 

82.  Gregg  V.  Baltimore,  14  Md. 
479. 

83.  Blatchford  v.  Boss,  54  Batb. 
(N.  Y.)  42,  5  Abb.  Pr.  (N.  S.)  434; 
People  V.  Law,  34  Barb.  (N.  Y.)  494, 
22  How.  Pr.  109. 

84.  Baltimore,  etc.  R.  Co.  v.  Wheel- 
ing, 13  Gratt.  (Va.)  40.  See  generally 
the  title  "Discovery." 
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85.  People  v.  Law,  22  How.  Pr.  (N. 
Y.)   109,  34  Barb.  494. 

[a]  Iiouisiana. — The  city  is  not  a 
necessary  party  to  a  suit  by  a  tax- 
payer to  enjoin  the  laying  of  tracks 
upon  the  streets  under  a  void  ordi- 
nance. State  V.  Judge,  etc.,  52  La. 
Ann.  1065,  27  So.  580. 

86.  Lawrence  v.  Mayor,  etc.,  2  Barb. 
(N.  Y.)    577. 

87.  Bittinger  v.  Bell,  65  Ind.  445; 
Dixon  Twp.  v.  Sumner  Co.,  25  Kan. 
361.  Contra,  People  v.  Clark,  53  Barb. 
(N.  Y.)   171. 

88.  Bittinger  v.  Bell,  65  Ind.  445. 

89.  State  v.  Comrs.,  162  Ind.  580, 
68  N.  B.  295,  70  N.  E.  373  (that  town- 
ship was  not  party  does  not  justify 
refusal  to  obey) ;  Bittinger  v.  Bell,  65 
Ind.  445  (board  not  necessary  parties). 

90.  City  Water  Supply  Co.  v.  Ot- 
tumwa,  120  Fed.  309:  Palmer  v.  Eioh, 
12  Mich.  414. 

[a]  In  Walter  v.  McClellan,  48 
Misc.  215,  96  N.  Y.  Supp.  479,  it  is 
held  it  was  error  not  to  admit  the 
contractor  on  application  as  his  inter- 
ests would  be  directly  affected  by  the 
decree. 

91.  Deweese  v.  Hutton,  144  Ind.  114, 
43  N.  E.  13. 
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party  to  a  suit  to  enjoin  the  making  of  a  contract  with  a  party  not  the 
lowest  bidder  is  the  eity."^  Where  it  is  sought  to  restrain  the  making 
of  leases  of  public  lands  by  a  public  official  on  the  ground  of  want 
of  authority,  the  party  with  whom  the  lease  was  to  be  made  is  not  a 
necessary  party .^^ 

Municipal  Officers. —  While  the  particular  officers  sought  to  be  enjoined 
are  necessary  parties,^*  or  at  least  proper  parties,"'  if  the  interests  or 
rights  of  the  municipal  corporation  are  affected,  not  only  the 
municipal  officers  to  be  enjoined,  but  the  corporation  is  a  proper,  if 
not  indeed,  a  necessary  party.^*    But  since  a  city  is  not  liable  for  the 


92.  People  v.  New  York,  32  Barb. 
(N.  Y.)  35,  19  How.  Pr.  155. 

'93.  Cherokee  Nation  v.  Hitchcock, 
187  U.  S.  294,  23  Sup.  Ct.  115,  47  L.  ed. 
183. 

94.  Ga. — Jones  v.  Sligh,  75  6a.  7,  to 
enjoin  tax  claimed  to  be  unconstitu- 
tional, the  tax  collector  should  be  made 
a  party.  lU. — ^Bradley  v.  Gilbert,  46 
111.  App.  623,  treasurer  is  necessary 
party  to  restrain  payment  of  county 
funds  for  the  diet  of  prisoners,  not 
ony  the  sheriff.  Ind. — ^Bittinger  v.  Bell, 
65  Ind.  445.      Mich. — Palmer  v.  Rich, 

12  Mich.  414.  N.  J. — ^Bingham  v.  Cam- 
den, 29  N.  J.  Eq.  464. 

[a]  The  particular  ofScer  whose 
duty  it  is  to  enforce  the  statute,  not 
the  officer  whose  duty  it  is  to  deter- 
mine whether  the  complainant  comes 
within  the  terms  of  the  statute  is  the 
proper  defendant.  Grand  Trunk,  etc. 
E.  Co.  V.  Curry,  162  Ped.  978. 

95.  U.  S.—Ex  parte  Young,  209  U. 
S.  123,  28  Sup.  Ct.  441,  52  U  ed.  714, 

13  L.  E.  A.  (N.  S.)  932  (state  officer 
whose  duty  it  is  to  enforce  act  is 
proper  party) ;  St.  Louis,  etc.  E.  Co.  v. 
Hadley,  161  Ped.  419.  la.— Palo  Alto 
Bkg.,  etc.  Co.  V.  Mahar,  65  Iowa  74, 
21  N.  W.  187,  recorder  of  deeds  is 
proper  party.  Miss. — Anderson  V.  State, 
23  Miss.  459,  tax  collector  levying  for 
taxes  proper  party  to  enjoin  sale.  Pa. 
Com.  V.  Kepner,  1  Pears.  182. 

96.  See  the  following:  Conn.— Sam- 
is  v.  King,  40  Conn.  298,  city  necessary 
party  to  suit  to  enjoin  clerk,  auditor 
and  treasurer  from  paying  salaries  of 
policeman.  Ga. — Ennis  v.  Pollock  (Ga.), 
84  S.  E.  539;  White  v.  Forsyth,  136 
Ga.  634,  71  S.  E.  1073  (where  correct 
corporate  name  not  given,  city  is  not 
a  party);  Eoswell  v.  Ezzard,  128  Ga. 
43,  57  8.  E.  114.  HI.— Bradley  v.  Gil- 
bert,  155   111.    154,   39    N.   E.   593,    en- 


joining commissioners  from  paying 
county  orders,  county  is  necessary 
party.  Kan. — Beach  v.  Shoemaker,  18 
Kan.  147.  Mass. — Allen  v.  Turner,  11 
Gray  436,  to  restrain  town  treasurer 
from  making  certain  authorized  pay- 
ments, the  town  is  a  necessary  party. 
N.  J. — Berdan  v.  Passaic  Val.  S.  Comrs. 
82  N.  J.  Eq.  235,  88  Atl.  202.  N.  Y. 
People  ex  rel.  Kingsland  v.  Clark,  70 
N.  Y.  518. 

Contra,  Anderson  v.  Orient  Eire  Ins. 
Co.,  88  Iowa  579j  55  N.  W.  348. 

[a]  In  Hughson  v.  Crane,  115  Cal. 
404,  47  Pac.  120,  it  was  held  that  an 
irrigation  district  was  not  a  necessary 
party  to  a  suit  to  enjoin  the  collector 
from  selling  lands  for  the  payment  of 
an  excessive  assessment  for  interest 
on  bonds  issued  in  violation  of  stat- 
ute, where  no  relief  was  sought  against 
the  district  and  it  was  not  sought  to 
set  aside  or  vacate  the  assessment,  or 
to  prevent  its  enforcement,  except  as 
against  complainants  own  land,  and 
the  validity  of  the  assessment  is  in- 
volved only  incidentally.  Nor  is  the 
agent  for  the  sale  of  the  lands  or  the 
holder  thereof  a  necessary  party. 

[b]  Thus  where  it  is  sought  to  re- 
strain the  county  clerk  (1)  from  chang- 
ing the  boundaries  of  a  school  district, 
the  school  district  is  a  necessary  party 
(School  Dist.  V.  Smith,  90  Mo.  App. 
215);  (2)  where  it  is  sought  to  restrain 
a  board  of  sewerage  commissioners  from 
constructing  as  a  part  of  a  sewer  sys- 
tem, a  pressure  tunnel,  the  cities  inter- 
ested in  the  enterprise  are  necessary 
parties.  Berdan  v.  Passaic  Val.  S. 
Comrs.,  82  N.  J.  Eq.  235,  88  Atl.  202. 

[c]  To  enjoin  the  Incorporation  of 
a  village,  the  village  itself  or  the 
trustees  exercising  the  franchise  are 
necessary  parties.  The  persona  signing 
the  notice  required  by  the  village  in- 
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trespasses  of  its  officers,  the  city  is  not  a  proper  party  to  an  action 
to  enjoin  its  officers  from  trespassing  on  complainant's  land.®^ 

Bestraining  Payment  of  Municipal  Bonds  and  Warrants. —  Where    it   is 
sought  to  restrain  the  payment  of  municipal  bonds,^*  warrants  or  other 


corporation  act  are  neither  necessary 
nor  proper  parties.  People  ex  rel. 
Kingsland  V.  Clark,  70  N.  Y.  518. 

[d]  Making  City  Party  by  Name 
Where  Officers  Defendants. — ^Where  the 
mayor  and  city  council  are  made  parties 
in  their  official  capacity  to  enjoin  the 
collection  of  an  unlawful  tax,  the  city 
need  not  be  made  a  party  by  name. 
To  make  it  a  party  by  name  would 
have  been  a  vain  act,  serving  no .  pur- 
pose, which  is  not  required.  Camp- 
bell V.  Bryant,  104  Va.  509,  52  S.  E. 
638. 

[e]  Eeason  of  Rule. — The  particular 
officer  migttt  resign,  or  die,  or  the  office 
might  otherwise  become  vacant;  and  if 
he  alone  was  a  party  to  the  decree,  his 
successors  would  not  be  bound.  White 
V.  Forsyth,  136  Ga.  634,  637,  71  S.  E. 
1073. 

[f]  Amendment. — The  city  may  be 
added  by  amendment.  White  v.  For- 
syth, 136  Ga.  634,  637,  71  S.  E.  1073; 
Gelders  v.  Fitzgerald,  135  Ga.  400,  69 
S.  E.  569. 

[g]  Where  the  board  of  health  is 
a  separate  entity  distinct  from  munici- 
pal control,  the  board  of  health,  not 
the  city,  is  thp  proper  defendant. 
Thus  in  New  Jersey  the  local  board 
of  health  is  a  public  agency  created 
by  the  state  and  independent  of 
municipal  control;  therefore  the  munic- 
ipality is  not  a  proper  party  to  a  suit 
to  enjoin  the  enforcement  of  an  ordi- 
nance passed  by  such  board  of  health. 
The  suit  should  be  against  the  board 
of  health.  Borden's  Condensed  Milk 
Co.  V.  Baker,  168  Fed.  111. 

97.  Quinn  v.  Schneider,  118  Mo. 
App.-39,  94  S.  W.  742. 

98.  Oal — Modoc  County  v.  Spencer, 
103  Cal.  498,  37  Pac.  483;  Shakespear 
V.  Smith,  77  Cal.  638,  20  Pae.  294,  11 
Am.  St.  Rep.  327;  Patterson  v.  Yuba 
County,  12  Cal.  105;  Hutchinson  v. 
Burr,  12  Cal.  103.  Ga.— Hope  v.  Gaines- 
ville, 72  Ga.  246.  Kan.— Anthony  v 
State,  49  Kan.  246,  30  Pac.  488.  Mich. 
Hoppock  V.  Chambers,  96  Mich.  509,  56 
N.  W.  86.  Minn.— Graham  v.  Min- 
neapolis, 40  Minn.  436,  42  N.  ,W.  291. 
N.  J. — ^Butcher  v.  Camden,  29  N.  3. 
Eq.  478,  to  ehjoin  payment  of  salary 
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of  public  officer,  such  officer  is  a  neces- 
sary party.  N.  Y. — Smith  v.  Orissey, 
66  How.  Pr.  112,  12  Abb.  N.  C.  149; 
Benson  v.  Albany,  24  Barb.  248  (re- 
straining payment  of  interest  on  cor- 
porate bonds).  Tex. — ^King  v.  Comrs. 
Court,  10  Tex.  Civ.  App.  114,  30  S.  W. 
257.  Wash.— State  v.  Gormley,  40  Wash. 
601,  82  Pae.  929,  3  L.  B.  A.'  (N.  S.) 
256;  Stallcup  V.  Tacoma,  13  Wash.  141, 
42  Pac*  541,  52  Am.  St.  Eep.  25.  Wis. 
Kircher  v.  Pederson,  117  Wis.  68,  93 
N.  W.  813.  ' 

[a]  Compare  Carruthers  v.  Astoria 
(Ore.),  142  Pae.  899,  which  was  a  pro- 
ceeding to  enjoin  the  enforcement  of 
an  ordinance,  authorizing  the  payment 
of  warrants  issued  against  a  pros- 
pective special  fund  from  the  general 
fund,  and  wherein  it  was  held  that 
the  holders  of  the  warrants  were  not 
necessary  parties  to  the  suit.  The 
court,  through  Eakin,  J.,  said:  "Even 
if  the  warrant  holders  were  proper 
parties,  which  the  writer  doubts,  they 
are  not  necessary  parties." 

[b]  The  parties  to  whom  county 
bonds  are  to  be  issued  are  necessary 
parties  to  a  suit  to  restrain  their  is- 
suance. Patterson  v.  Yuba  County,  12 
Cal.  105;  Hutchinson  v.  Burr,  12  Cal. 
103. 

[c]  In  Kellogg  v.  School  Dist.,  13 
Okla.  285,  74  Pac.  110,  the  holder  of  a 
void  and  illegal  warrant  issued  and 
sold  when  the  board  could  only  bor- 
row money  by  the  issuance  and  sale 
of  bonds  was  held  not  to  be  a  neces- 
sary party  because  he  was  charged 
with  notice  of  its  invalidity. 

[d]  Where  a  coUusivo  sale  of 
municipal  _  bonds  to  a  bank  is  alleged, 
the  bank  is  a  necessary  party.  Lussem 
V.  Sanitary  Bist.,  192  111.  404,  61  N.  E. 
544. 

[e]  Attorney  for  Claimant.— But 
where  a  claim  against  a  county  board 
was  allowed  on  condition  that  the  at- 
torney for  the  claimant  file  a  written 
agreement  not  to  receive  more  than 
a  specified  sum  for  his  services,  the  at- 
tol'ney  is  not  a  necessary  party.  Kirch- 
er v.  Pederson,  117  Wis.  68,  93  N.  W. 
813. 
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obligations,  the  holders  of  such  bonds,  as  well  as  tl;ie  city  are  necessary 
parties.** 

8.  Associations.  —  While  an  unincorporated  union  or  association 
cannot  be  made  a  party  defendant  to  a  suit  to  restrain  acts  by  its 
members,^  complainant  may  sue  some  of  the  members  of  the  associa- 
tion as  representing  the  total  membership.^  The  officers  of  a  labor 
union  who  counsel  and  advise  the  strike  are  proper  parties  defendant.^ 

9.  State  and  United  States.  —  Neither  the  state*  nor  any  of  its  gov- 
ernmental agencies  may  be  enjoined'  without  it&  consent;  nor  is  the 


99.  Bradley  v.  Gilbert,  155  111.  154, 
39   N.  E.  593. 

1.  Oxley  Stave  Co.  v.  Coopers'  In- 
ternational Union,  72  Fed.  695;  Bey- 
nolds  V.  Davis,  198  Mass.  294,  84  N.  E. 
457,  17  L.  R.  A.  (N.  S.)  162;  Pickett 
V.  Walsh,  192  Mass.  572,  78  N.  E.  753, 
116  Am.  St.  Eep.  272,  6  L.  E.  A.  (N. 
S.)  1067  (unions  as  a  party  stricken 
from  the  bill  and  allegations  making 
the  members  of  the  unions  parties 
added).  See  generally  the  title  "Labor 
Unions." 

[a]  Where  certain  members  apply 
for  an  injunction  to  restrain  other 
members  of  an  unincorporated  associa- 
tion from  making  an  improper  use  of 
association  property,  the  associatiQn  is 
not  a  necessary  party.  Boston  Base 
Ball  Assn.  v.  Brooklyn  Base  Ball  Club, 
37  Misc.  521,  75  N.  Y.  Supp.  1076. 

[b]  "All  the  members  of  the  labor 
unions  were  not  joined  in  the  bill  of 
complaint,  nor  were  the  persons  made 
defendants  proceeded  against  as  mem- 
bers of  any  labor  union  or  other  or- 
ganization. It  is  not  averred  that  the 
defendants  jointly  conspired  or  mutual- 
ly combined  to  commit  the  trespasses 
and  injuries,  the  perpetration  or  repeti- 
tion of  ■which  was  enjoined  by  the 
writ  issued  upon  the  filing  of  the  bill. 
The  labor  unions,  as  organizations, 
were  not  made  parties  to  the  proceed- 
ing, nor  was  any  process  asked  or  issued 
against  them.  IJnder  such  state  of 
case,  in  the  absence  of  a  specific 
charge  of  conspiracy,  the  chancellor 
tightly  dealt  with  each  of  the  parties 
defendant  as  an  individual,  and  decided 
upon  the  merits  of  the  case  against 
each  defendant  upon  the  testimony  re- 
lating directly  to  him."  Curphey  v. 
Terrell,  87  Miss.  282,  39  So.  477. 

2,  V.  S.— Illinois  Cent.  E.  Co.  v. 
International  Assn.,  190  Eed.  910; 
Eocky  Mt.,  etc.  Co.  v.  Montana  Fed- 
eration of  Labor,  156  Fed.  809;  United 


States  V.  Coal  Dealers .  Assn.,  85  Fed. 
252.  Mass. — Willcutt  &  Sons  v.  Dris- 
eoll,  200  Mass.  110,  85  N.  E.  897,  23 
L.  E.  A.  (N.  S.)  1236  (individuals 
sued  as  officers  and  members  of  the  as- 
sociation and  the  other  members  as 
represented  by  these  individuals) ;  Eey- 
nolds  V.  Davis,  198  Mass.  294,  84  N.  B. 
457,  17  L.  E.  A.  (N.  S.)  162.  N.  Y. 
Eussell  V.  Stampers',  etc.  Union,  57 
Misc.  96,  107  N.  Y.  Supp.  303,  oflfioers 
may  be  served  and  association  is  there- 
by made  a  party  under  the  New  York 
statute. 

[a]  The  president  of  the  association 
cannot  be  sued  alone.  Eorke  v.  Eussell, 
2  Lans.   (N.  Y.)  244. 

[b]  In  the  federal  practice  under 
old  equity  rule  48,  service  on  the  offi- 
cers of  a  voluntary  association  and 
such  members  as  are  known  and  can 
be  conveniently  1-eached,  sufficient  be- 
ing served  to  bring  all  diverse  interests 
before  the  court,  was  sufficient  to  bring 
the  association  into  court  in  injunc- 
tion proceedings.  Evenson  v.  Spauld- 
ing,  150  Fed.  517,  82  C.  C.  A.  263,  9 
L.  E.  A.  (N".  S.)  904.  Compare  Hill  v. 
Eagle  Glass  &  Mfg.  Co.,  219  Fed.  719 
(C.   0.  A.),  under  new  equity  rule  38. 

3.  Piano,  etc.  Workers  v.  Piano,  etc. 
Supply  Co.,  124  111.  App.  353. 

i.    Mayo  V.  Eenfroe,   66   Ga.  408. 

[a]  While  the  governor  of  the  state 
is  not  a  proper  defendant  to  restrain 
the  exercise  of  governmental  or  execu- 
tive acts  requiring  the  exercise  of  dis- 
cretion if  the  duty  pertained  to  mere 
ministerial  acts,  the  governor  is  a 
proper  party  defendant.  State  v.  Lord, 
28  Ore.  498,  43  Pac.  471,  81  L.  E.  A. 
473.  Compare  Mayo  v.  Eenfroe,  66 
Ga.  408. 

Immunity  from  suit,  see  the  titles 
"States  and  Territories;"  "United 
States. ' ' 

5.  Pitcook  V.  State,  91  Ark.  527, 
121   S.   W.   742,   134  Am.   St.  Eep.   88 
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state'  or  the  United  States^  a  necessary  party  defendant  in  an 
action  to  restrain  the  unauthorized  acts  of  its  officer.  The  United 
States  is  not  a  necessary  party  to  a  suit  by  an  assignee  of  a  contract 
to  enjoin  the  assignor  from  recovering  the  moneys  to  be  paid  by  the 
government.' 

10.  Attorney-General.  —  The  attorney-general  of  the  state  is  not  a 
necessary  defendant  to  a  suit  against  a  state  officer,'  but  he  is  properly 
joined  where  he  is  specially  charged  with  the  duty  of  upholding  the 
act  sought  to  be  restrained.^" 

11.  Representatives  and  Persons  Represented.  —  Whether  a  trus- 
tee or  personal  representative  should  be  made  a  party  depends  upon 
whether  the  suit  will  affect  them  in  their  representative  capacity.'' 
In  a  suit  against  them  the  persons  represented  by  them  need  be  made 
parties  only  where  it  is  necessary  to  bind  them  by  the  decree." 

12.  Joinder.  —  All  the  parties,^'  though  they  act  independently,  who 
combine  to  produce  the  threatened  injury  may  be  joined  as  defend- 


(state  penitentiary  board  cannot  be  en- 
joined from  violating  convict  lab&r 
co'ntract),  overruling  McConnell  v.  Ar- 
kansas Brick,  etc.  Co.,  70  Ark.  568, 
69  S.  W.  559.  Compare  Ex  parte 
Young,  209  U.  S.  123,  28  Sup.  Ct.  441, 
52  L.  ed.  714,  13  L.  E.  A.  (N.  S.)  932; 
State  V.  Southern  R.  Co.,  145  N.  C. 
495,  59  S.  E.  570,  13  L.  E.  A.  (N.  S.) 
966. 

Suit  against  ofBcer  as  suit  against 
state,  see  the  title  "States  and  Terri- 
tories." 

6.  The  state  is  not  a  necessary- 
party  to  suits  to  restrain  the  public 
land  commissioner  from  the  issuance 
of  excessive  lien  certificates  on  a  con- 
tract for  the  filling  in  of  tide  lands, 
the  state  having  sold  the  land  and 
having  no  interest  therein,  but  the 
public  land  commissioner,  who  was  the 
agent  of  both  parties  under  the  con- 
tract, is  a  proper  party.  Bussell  v. 
Eoss,  60  Wash.  344,  354,  111  Pac.  165. 

7.  Where  it  Is  sought  to  restrain  a 
federal  oificer  from  committing  tres- 
passes, under  an  unconstitutional  stat- 
ute, the  United  States  is  not  a  neces- 
sary party.  Philadelphia  Co.  v.  Dick- 
inson, 33  App.  Cas.  (D.  C.)  338. 

8.  Dulaney  v.  Scudder,  94  Fed.  6, 
36  C.  C.  A.  52. 

9.  The  attorney  general  is  not  a 
necessary  or  proper  party  in  suits  to 
restrain  the  enforcement  of  the  orders 
of  the  railroad  commission,  where  his 
relation  to  the  railroad  commission  and 
to    the    enforcement    of    its    orders   is 
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merely  that  of  his  general  official  re- 
lation as  the  principal  legal  repre- 
sentative of  the  state.  Central  of 
Georgia  E.  Co.  v.  McLendon,  157  Fed. 
961,    965. 

10.  He  is  a  proper  party  defend- 
ant, with  the  state  railroad  commis- 
sion in  a  suit  to  enjoin  the  state  rail- 
road rate  law,  where  it  is  made  his 
duty  to  enforce  that  law.  Ex  parte 
Young,  209  U.  S.  123,  28  Sup.  Ct.  441, 
52  L.  ed.  714,  13  L.  E.  A.  (N.  S.) 
932;  St.  Lo'Qis,  etc.  E.  Co.  v.  Hadley, 
161  Fed.  419,  422. 

11.  See  Dayton,  etc.  E.  Co.  v.  Shoe- 
maker's Exr.,  3  Ohio  C.  C.  473;  and 
generally  the  titles  "Executors  and 
Administrators;"  "Trusts  and  Trus- 
tees." 

[a]  But  where  it  is  sought  to  re- 
strain a  fraudulent  sale  of  property 
through  collusion  between  the  cestui 
que  trust  and  another  person,  the  trus- 
tee is  a  proper  party,  though  without 
interest  in  the  controyersy,  by  reason 
of  his  being  the  agent  of  the  cestui 
que  trust.  Everett  v.  Winn,  1  Smed. 
&  M.  Ch.  (Miss.)  67. 

12.  See  Eichards  v.  Richards,  9  Gray 
(Mass.)   313. 

[a]  Where  it  is  sought  to  restrain 
an  administrator  from  selling  property 
for  the  payment  of  debts  and  to  set 
up  a  lost  deed,  the  creditors  are  not 
necessary  parties  because  he  fully  rep- 
resents them.  Kennerly  v.  Shepley,  15 
Mo.  640,  57  Am.  Dec.  219. 

13.  V.  S.— Board  of  Trade  v.  Price, 
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SnFa  in  the  injunction  suit,  oronly  one  may  be  sued"  as  complainant 
maj-  elect.,  ■  ~  " 


213*'E^.-  SSO/iSO  07orAr  302,''reversing 
'179  Fedr"  399;  Louisville,  etc.  E.  Co. 
V.  Smith,  128  Fed.  1.  63  C.  C.  A.  1; 
Norton  v.  Colusa,  etc.  Co.,  167  Fed. 
202  (all  parties  combining  to  produce 
nuisance) ;  United  States  v.  Daster- 
vignes,  118  Fed.  199,  affirmed,  122  Fed. 
30,  58  0.  C.  A.  346  (several  parties 
driving  distinct  bands  of  sheep  on 
reservation  joined) ;  Delaware,  etc.  E. 
■Co.  V.  Frank,  110  Fed.  689  (individual 
ticket  scalpers  joined) ;  Pacific  L.,  etc. 
Co.  V.  Hanley,  98  Fed.  327.  Ala. 
Kingsbury  v.  Flowers,  65  Ala.  479,  39 
Am.  Eep.  14.  Ark. — Oliphint  v.  Mans- 
field &  Co.,  36  Ark,  191,  several  sep- 
arate execution  creditors  may  be 
joined.  Cal. — Montecito  Val.,  etc.  Co. 
V.  Santa  Barbara,  144  Cal.  578,  77  Pac. 
1113  (unity  of  design  between  defend- 
ants unnecessary) ;  Miller  v.  Highland 
D.  Co.,  87  Cal.  430,  433,  25  Pac.  550, 
22  Am.  St.  Eep.  254;  People  v.  Gold 
Euu  Min.  Co.,  66  Cal.  138,  4  Pac. 
1152,  56  Am.  Eep.  80;  Hillman  v.  New- 
ington,  57  Cal.  56.  Colo. — ^Koeh  v. 
Story,  47  Colo.  335,  107  Pac.  1093; 
United  Coal  Co.  v.  Canon  City 
Coal  Co.,  24  Colo.  116,  48  Pac.  1045 
(coal  company  and  other  coal  company 
working  its  mine  proper  parties  to  suit 
to  enjoin  interference  with  adjoining 
mine).  lU. — ^London  Mills  v.  White, 
208  111.  289,  70  N.  E.  313,  affirrmng 
105  111.  App.  146  (village  and  eon- 
spiring  telephone  joined  to  enjoin  con- 
spiracy to  drive  defendant  out  of  busi- 
ness); Bucks  V.  Strawn,  182  111.  App. 
644.  Ind. — ^Field  v.  Holzman,  93  Ind. 
205.  Kan.— Wichita,  etc.  Co.  v.  Ealston, 
81  Kan.  86,  105  Pac.  430.  La.— Eiggs 
V.  Bell,  39  La.  Ann.  1030,  3  So.  183. 
Md. — Woodyear  v.  Schaefer,  57  Md.  1, 
40  Am.  Eep.  419.  Mass. — -Davis  v.  New 
England,  etc.  E.  Co.,  203  Mass.  470, 
89  N.  E.  565,  133  Am.  St.  Eep.  318, 
25  L.  E.  A.  (N.  S.)  1024,  parties  in- 
ducing publishers  to  omit  name  from 
purported  complete  list  of  all  in  a 
certain  line  of  business  may  be  joined 
with  publisher.  N.  Y. — Meyer  v.  Phil- 
lips, 97  N.  Y.  485,  49  Am.  Eep.  538; 
Matsell  V.  Flanagan;  2  Abb.  Pr.  (N.  S.) 
459;  McOrea  v.  Chahoon,  54  Hun  577, 
8  N.  Y.  Supp.  88  (all  claimants  for 
sums  allowed  by  same  resolution  proper 
parties  to  suit  to    restrain    payment); 


0 'Sullivan  v.  New  York,  etc.  E.  Co., 
7  N.  T.  Supp.  51,  25  N.  Y.  St.  903 
(lessor  and  lessee  of  structure,  wrong- 
fully erected  on  another's  land  proper- 
ly joined).  Tenn. — Madison  v.  Duck- 
town,  etc.  Co.,  113  Tenn.  331,  83  S.  W. 
658.  Wis. — Putnam  v.  Sweet,  1  Chand. 
286,  2  Pin.  302.  Eng. — Thorpe  v.  Brum- 
fitt,  L.  E.  8  Ch.  650. 

[a]  Where  the  board  of  supervisors 
by  a  resolution  order  the  payment  of 
claims  disallowed  by  the  auditor,  and 
it  is  sought  to  restrain  the  payment 
of  the  whole  amount  of  the  excessive 
audit,  all  the  claimants  may  be  made 
parties  defendant  under  the  code, 
though  their  claims  are  separate  and 
distinct.  McCrea  v.  Chahoon,  54  Hun 
577,  8  N.  Y.  Supp.  88. 

[b]  Injury  to  Business A  bill  for 

an  injunction  is  not  multifarious  be- 
cause joining  the  parties  inducing'  a 
publisher  of  a  list  of  expressmen,  pur- 
ported to  be  complete,  to  omit  a  cer- 
tain expressman's  name  therefrom, 
with  the  publisher  thereof.  Davis  v. 
New  England,  etc.  Co.,  203  Mass.  470, 
89  N.  E.  565,  133  Am.  St.  Eep.  318, 
25  L.  E.  A.  (N.  S.)   1024. 

[c]  Joining  New  Partner  for  Viola- 
tion of  Agreement  of  Dissolution. — A 
bill  seeking  to  enjoin  a  former  partner 
from  violating  the  agreement  of  dis- 
solution is  not  multifarious  because 
joining  the  former  partner  and  his  pres- 
ent partner  who  had  not  signed  the 
agreement.  Defendant's  new  partner 
is  entitled  to  do  what  defendant  can 
do  under  the  agreement  as  long  as 
he  is  in  partnership  with  him.  It  is 
not  a  ease  of  distinct  parties  and  dis- 
tinct interests.  Floytrup  v.  Boston, 
etc.  E.  Co.,  163  Mass.  152,  39  N.  E. 
797. 

[d]  Officer  of  Corporation. — Since  a 
corporation  can  only  act  through  its 
officers  or  agents,  it  is  not  improper 
to  join  with  the  corporation  as  a  party 
defendant,  to  an  action  to  restrain  the 
carrying  on  of  a  business,  the  secre- 
tary of  the  corporation,  who  is  inter- 
ested in  and  actively  engaged  in  its 
business.  Goerz  Am.  Optical  Co.  v. 
Jackson,  175  111.  App.  482. 

14.  U.  S.— Peoplfe  's  Tel.,  etc.  Co.  v. 
East  Tennessee  Tel.  Co.,  103  Fed.  212, 
48  C.  C,  A.  185;  New  York  Phonograph 
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To  Prevent  Multiplicity  of  Suits. —  To  justify  the  joinder  as  defend- 
ants, of  many  parties  prosecuting  separate  actions  arising  from  past 
acts,  there  must  be  some  recognized  ground  of  equitable  interference, 
or  some  community  of  interest  in  the  subject-matter  of  controversy, 
or  a  common  right  or  title  involved;  or  there  must  be  some  common 
purpose  in  pursuance  of  a  common  adversary;  and  it  is  not  enough 
that  there  "is  a  community  of  interest  merely  in  the  question  of  law 
or  fact  involved.  "^^  But  where  the  wrong  is  continuing  in  nature  and 
results  in  the  bringing  of. numerous  actions  against  a  person,  he  may 
join  the  parties  bringing  such  actions,  since  he  asserts  a  common  right 
against  them  all.^°     Where,  however,  the  subjects  of  the  suit  are  in 


Co.  V.  Jones,  123  Fed.  197,  198.  Cal. 
People  V.  Gold  Eun,  etc.  Co.,  66  Cal. 
13§,  4  Pae.  1152,  56  Am.  Hep.  80; 
Parmer  v.  Behmer,  9  Cal.  App.  773,  100 
Pae.  901.  Colo. — Koch  v.  Story,  47 
Colo.  835,  107  Pae.  1093.  Md.— Blon- 
dell  V.  Consolidated  Gas  Co.,  89  Md. 
'732,  43  Atl.  817,  46  L.  E.  A.  187, 
property  owner  consenting  to  placing 
of  governors  regulating  pressure  in  gas 
meters  is  not  a  necessary  party  to  enjoin 
the  trespass.  Mass. — Florence  Sew.  M. 
Co.  V.  Grover,  etc.  Co.,  110  Mass.  1. 
N.  Y. — Sammons  v.  Gloversyille,  34 
Misc.  459,  70  N.  Y.  Supp.  284.  Eng. 
Wilkinson  v.  Parry,  4  Euss.  272,  274, 
38  Eng.  Eeprint  808. 

[a]  Tenant  as  Necessary  Party  To 
Enjoin  Nuisance. — To  restrain  a  prop- 
erty owner  from  leasing  his  property 
for  immoral  purposes,  the  tenant  is 
not  a  necessary  party;  and  where  de-. 
fendant  neither  demurred  nor  an- 
swered on  this  ground  the  objection  is 
waived.  Parmer  v.  Behmer,  9  Cal.  App. 
773,  100  Pae.  901. 

15.  Ala. — Southern  Steel  Co.  v.  Hop- 
kins, 174  Ala.  465,  57  So.  11,  40  L.  E. 
A.  (N.  S.)  464,  overruling  on  rehear- 
ing, 157  Ala.  175,  47  So.  274,  131  Am. 
St.  Eep.  20,  20  L.  B.  A.  (N.  S.)  848; 
Eoanoke  Guano  Co.  V.  Saunders,  173 
Ala.  347,  56  So.  198,  35  L.  E.  A.  (N. 
S.)  491,  reversing  Southern  Steel  Co. 
V.  Hopkins,  157  Ala.  175,  47  So.  274, 
131  Am.  St.  Eep.  20,  20  L.  E.  A.  (N.  S.) 
848;  Turner  v.  Mobile,  135  Ala.  73,  33 
So.  132  (declaring  text  in  1  Pomeroy 
255-269,  unsound).  Del. — Murphy  v. 
Wilmington,  6  Houst.  108,  22  Am.  St. 
Eep.  345.  Ind. — Vandalia  Coal  Co.  v. 
Lawson,  43  Ind.  App.  226,  87  N.  E.  47, 
cannot  enjoin  prosecution  of  distinct 
actions  by  parties  injured  by  explosion. 
Miss. — Cumberland,  etc.  Co.  v.  William- 
Vol.  XIU 


son,  101  Miss.  1,  57  So.  559;  Tribette 
V.  Illineis  Cent.  E.  Co.,  70  Miss.  182, 
12  So.  32,  35  Am.  St.  Eep.  626,  19  L. 
E.  A.  660  (annotated  to  point). 

See  the  title  "Multiplicity  of 
Suits." 

[a]  Commmiity  of  Interest  or  Eight 
in  Subject-Matter. — There  must  be  a 
community  of  interest  or  of  right  in 
the  subject-matter  among  the  several 
individuals,  or  a  common  title  to  give 
equity  jurisdiction  to  enjoin  a  multi- 
plicity of  suits.  A  community  of  in- 
terest among  the  several  parties  in  the 
questions  of  law  and  of  fact  involved 
is  not  sufficient  to  confer  jurisdiction 
upon  St.  court  of  equity  to  enjoin  the 
several  tort  actions  at  law,  though 
brought  against  the  same  defendant, 
and  though  each  may  depend  upon  the 
same  state  of  facts.  Southern  Steel 
Co.  V.  Hopkins,  174  Ala.  465,  57  So. 
11,  40  L.  E.  A.  (N.  S.)  464,  reversing 
157  Ala.  175,  47  So.  274,  131  Am.  St. 
Eep.  20,  20  L.  E.  A.   (N.  S.)   848. 

16.  Cal. — Mendelson  v.  McCabe,  144 
Cal.  230,  77  Pae.  915,  103  Am.  St. 
Eep.  78;  Kellogg  v.  King,  114  Cal. 
378,  46  Pae.  166,  55  Am.  St.  Eep.  74 
(annotated  ease).  Ind. — Vandalia  0. 
Co.  V.  Lawson,  43  Ind.  App.  226,  87  N, 
E'.  47,  complete  discussion  of  principles 
in  ease.  Ky. — Stovall  v.  McCutchen, 
107  Ky.  577,  54  S.  W.  969,  92  Am. 
St.  Eep.  373,  47  L.  B.  A.  287;  South 
Covington,  etc.  E.  Co.  v.  Berry,  93 
Ky.  43,  18  S.  W.  1026,  40  Am.  St. 
Eep.  161,  15  L.  E.  A.  604.  Mass. 
Boston,  etc.  E.  Co.  v.  Sullivan,  177 
Mass.  230,  58  N.  E.  689,  83  Am.  St. 
Eep.  275.  Minn.— City  of  Albert  Lea 
V.  Nielsen,  83  Minn.  246,  86  N.  W. 
83.  Miss. — Cumberland,  etc.  Co.  v. 
Williamson,  101  Mias.  1,  57  So.  559; 
Illinois    Cent.   E.    Co.   v.    Garrison,    81 
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themselves  perfectly  distinct,  the  plaintiff  cannot  join  parties  who  are 
doing  like  acts,  there  being  no  combination  or  collusion  between 
them." 

D,  Adding  New  Paeties.^'  —  1.  In  General.  —  "Where  there  are 
other  necessary  parties  to  a  bill  for  an  injunction,"  or  other  proper 
parties,  though  not  necessary  parties,  they  may  be  added  by  amend- 
ment, in  order  to  accomplish  the  ends  of  justice  and  secure  the  inter- 


Miss.  257,  32  So.  996,  95  Am.  St.  Eep. 
469;  Mills  v.  New  Orleans  Seed  Co.,  65 
Miss.  391,  4  So.  298,  7  Am.  St.  Eep. 
671;  Pollock  &  Co.  v.  Okolona'  Sav. 
Inst.,  61  Miss.  293.  Mo. — ^Desberger 
V.  University  Heights,  etc.  Co.,  126 
Mo.  A-pp.  206,  102  S.  W.  1060;  Palmer 
V.  Crisle,  92  Mo.  App.  510.  Neb. 
Lynch  v.  Egan,  67  Neb.  541,  93  N.  W. 
775.  N.  Y.— Wheelock  v.  Noonau,  108 
N.  T.  179,  15  N.  E.  67,  2  Am.  St.  Eep. 
405;  Brinkerhoff  v.  Brown,  6  Johns. 
Ch.  139;  Olivella  v.  New  York,  etc.  E, 
Co.,  31  Misc.  203,  64  N.  Y.  Supp.  1086. 
Teun. — Ducktown  Sulphur,  etc.  Co.  v. 
Fain,  109  Tenn.  56,  70  S.  W.  813.  W.  Va. 
Coville  V.  Gtilman,  13  W.  Va.  314. 

[a]  "See  Vandalia  Co.  v.  Lawson, 
43  Ind.  App.  226,  87  N.  E.  47,  for  a 
full  discussion,  in  which  it  is  said: 
'Such  strict  community  of  interest  in 
the  subject-matter  in  these  eases  (re- 
ferring to  instances  where  the  injury 
is  a  continuing  one)  is  not  required,  and 
they  must  be  taken  as  stating  a  qualifi- 
cation to  the  general  rule  that  a  com- 
munity of  interest  in  the  subject-mat- 
ter is  necessary  or  harmonized  there- 
with by  considering  that  the  con- 
tinuing nature  of  the  injury  as  against 
them  all  constitutes  such  community  of 
interest.'  "  Cumberland  Tel.  &  Tele. 
Co.  V.  Williamson,  101  Miss.  1,  57  So. 
559,   561. 

17.  New  York,  etc.  E.  Co.  v.  Eeeves, 
41  Misc.  490,  85  N.  Y.  Supp.  28,  sev- 
eral individual  ticket  scalpers  cannot 
be  joined  as  defendants.  But  see 
Delaware,  etc.  Ei  Co.  v.  Prank,  110 
Fed.  689,  holding  individual  ticket 
scalpers  may  be  joined. 

18.  See  generally  the  title  "Par- 
ties." 

19.  Cal. — Gates  v.  Lane,  44  Cal. 
392.  Conn.— 7™  re  Ferris,  56  Conn.  396, 
15  Atl.  751.  Ga. — Roberts  v.  Atlanta 
Real  Estate  Co.,  118  Ga.  502,  45  S.  E. 
308;  Mayer  v.  Coley,  80  Ga.  207,  7 
S.  E.  164  (even  after  injunction 
granted);   Miller  v.  McDonald,  72  Ga. 


20  (representative  of  deceased  added) ; 
Clary  v.  Haines,  61  Ga.  520;  Colley 
1).  Duncan,  47  Ga.  668.  Idaho. — Oro 
Pino  &  M.  Co.  V.  Cullen,  1  Idaho  113. 
lU.— Howell  V.  Peoria,  90  111.  104;  Hop- 
kins V.  Eoseclare  Lead  Co.,  72  111.  373. 
Kan. — ^Voss  v.  iJnion  School  Dist.,  18 
Kan.  467.  Ky. — Hendrick  v.  Eobinson, 
7  Dana  165.  Md.— Sehley  v.  Lee,  106 
Md.  390,  67  Atl.  252  (making  corpora- 
tion defendant);  Binney's  Case,  2 
Bland  99.  IMass. — Case  v.  Minot,  158 
Mass.  577,  33  N.  E.  700,  22  L.  E.  A. 
536;  Winthrop  v.  Farrar,  11  Allen  398. 
Miss. — Eowzee  v.  Pierce,  75  Miss.  846, 
23  So.  307,  65  Am.  St.  Eep.  625,  40 
L.  E.  A.  402  (donpr  of  land  for  park 
may  be  added  by  amendment  to  suit 
by  citizens  to  restrain  erection  of 
school  building  thereon) ;  Board  of  Sup- 
ervisorsty^  Niles,  58  Miss.  48  (supervisors 
added  in  suit  against  public  road  over- 
seer). Mo. — Cape  Girardeau,  etc.  E. 
Co.  V.  Hatton,  102  Mo.  45,  14  S.  W. 
763.  N,  J.— Irick  v.  Black,  17  N.  J. 
Eq.  189;  Buckley  v.  Corse,  1  N.  J. 
Eq.  504.  N.  Y.— Davis  v.  New  York, 
14  N.  Y.  506,  67  Am.  Dee.  186;  Ham- 
mer V.  Barnes,  26  How.  Pr.  174;  Clark 
V.  Judson,  2  Barb.  90;  Strobridge  Lith. 
Co.  V.  Crane,  58  Hun  611,  12  N.  Y. 
Supp.  834.  Tenn. — Speak  v.  Eansom, 
2  Tenn.  Ch.  210.  Tex. — Ivory  v.  Kemp- 
ner,  2  Tex.  Civ.  App.  474,  21  S.  W. 
1006.  Va.— Holland  v.  Trotter,  22 
Gratt.  136;  Jameson's  Admx.  v.  De- 
shields,  3  Gratt.  4;  PuUiam  v.  Winston, 
5  Leigh  324. 

[a]  Service  of  Process. — Parties  can- 
not be  introduced  by  amendment  and 
enjoined  without  service  of  process 
upon  them.  Appeal  of  Spangler  & 
Union  G.  Co.,  64  Pa.  387. 

[b]  United  States. — Under  former 
rule  47  of  the  federal  equity  practice, 
the  court  need  not  make  one  a  party 
to  an  injunction  suit,  if  the  court's 
jurisdiction  were  ousted  thereby. 
Brown  v.  Pacific,  etc.  Co.,  5  Blatchf. 
525,  4  Fed.  Cas.  No.  2,025. 
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ests  of  all,^"  even  after  injunction  granted.^'-  But  it  is  only  when  the 
allegations  of  the  original  petition  are  such  as  to  warrant  the  intro- 
duction of  the  new  parties,  that  they  may  be  added.^^  Thus  where 
the  suit  was  brought  by  one  not  entitled  to  sue,  an  amendment  in- 
serting the  name  of  the  proper  party  after  the  injunction  granted  is 
improper.^^  Upon  the  death  of  a  party  to  a  cause  his  heirs  or  personal 
representative  should  be  made  a  party  by  amendment.^*  Upon  the 
expiration  of  the  term  of  oiifi.ee  of  an  officer,  his  successor  may  be 
added  by  amendment.^' 

If  parties  are  improperly  Joined,  the  court  will  allow  an  amendment 
striking  out  the  parties  improperly  joined.^* 

2.    By  Intervention.^'  —  Parties  who  will  be  directly  or  indirectly 


[c]  Where  jurisdiction  depends 
alone  on  diversity  of  citizenship,  the 

court  will  not  allow  an  amendment 
adding  indispensable  parties,  where  by 
reason  of  the  alignment  of  the  partis 
according  to  actual  interest  in  the  con- 
troversy, as  the  court  does  in  deter- 
mining jurisdiction,  it  will  result  in  a 
citizen  of  the  state  of  New  Jersey  as 
one  complainant  being  aligned  against 
a  citizen  of  the  state  of  New  Jersey 
as  defendant.  Delaware,  etc.  E.  Co.  V. 
Mayor,  168  Fed.  128. 

20.  Ga. — Clary  v.  Haines,  61  Ga. 
520;  Hook  v.  Brooks,  24  Ga.  175.  Md. 
Schley  V.  Lee,  106  Md.  390,  67  Atl. 
252.  Miss. — Eowzee  v.  Pierce,  75  Miss. 
846,  23  So.  307,  65  Am.  St.  Eep.  625, 
40  L.  E.  A.  402,  error  not  to  allow 
grantors  of  land  given  to  city  for  park 
to  be  added  by  amendment  in  a  suit 
by  citizens  to  Restrain  erection  of 
school  house  on  such  land.  W.  Va. 
Stewart  v.  Jackson,  8  W.  Va.  29. 

21.  Gunter  v.  Atlantic  Coast,  etc. 
Co.,  200  TJ.  S.  278,  283,  26  Sup.  Ct. 
252,  50  L.  ed.  477;  Prout  v.  Starr,  188 
U.  S.  537,  544,  23  Sup.  Ct.  398,  47 
Ii.  ed.  584  (successor  of  public  officer 
substituted  and  subjected  to  prelim- 
inary and  final  decrees);  Mayer  v. 
■Coley,  80  Ga.  207,  7  S.  E.  164;  Mill- 
bank  V.  Penniman,  73  Ga.  136. 

[a]  Where  the  tenant  in  possession 
vacates  the  premises  after  the  issuance 
of  the  temporary  restraining  order,  and 
another  party  moves  on  the  premises 
he  may  be  made  a  party.  Millbank  v. 
Penniman,  73  Ga.  136. 

22.  XT.  S. — Goodyear  v.  Bourn,  3 
Blatchf.  266,  10  Fed.  Cas.  No.  5,561.  Ga. 
Eoberts  v.  Atlanta  Eeal  Estate  Co.,  118 
Ga.  502,  45  S.  E.  308;  Glaze  «.  Bogle, 
105  Ga.  295,  31  S.  B.  169  (county  can- 
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'  not  be  added  by  amendment  'where 
suit  brought  against  county  and  road 
commissioners).  111. — Kerfoot  v.  Peo- 
ple, 51  111.  App.  409.  N".  Y.— Bavis  v. 
New  York,  14  N.  T.  506,  67  Am.  Dee. 
186,  attorney  general  cannot  be  sub- 
stituted for  private  plaintiff.  Va. 
Jameson's  Admx.  v.  Deshields,  3 
Gratt.  4. 

[a]  A  bill  against  a  party  as  prin- 
cipal and  seeking  to  enjoin  certain 
acts  cannot  be  amended  so  as  to  allege 
defendant  acted  as  the  agent  of  an- 
other person,  B,  and  praying  that  B 
be  made  a  party  defendant.  Eoberts 
V.  Atlanta  Eeal  Estate  Co.,  118  Ga. 
502,  45  S.  E.  308. 

[b]  A  corporation,  to  which  all  the 
defendant's  contracts  and  liabilities 
have  been  assigned,  cannot  be  brought 
in  as  a  party  on  motion  and  the  service 
of  a  supplemental  summons,  where  the 
cause  of  action  was  the  threatened  act 
or  acts  of  the  defendant.  Sterne  v. 
Metropolitan,  etc.  Co.,  33  App.  Div. 
164,  53   N.  Y.   Supp.  470. 

23.  Kerfoot  v.  People,  51  lU.  App. 
409. 

24.  Miller  v.  McDonald;  72  Ga.  20. 

25.  Winthrop  v.  Earrar,  11  Allen 
(Mass.)  398.  See  generally  the  title 
"Officers." 

[a]_  Whether  necessary  to  make 
substitution  or  not,  see  Shiebler  v.  Ire- 
land, 141  N.  Y.  Supp.  762. 

26.  Idaho. — Oro  Pino,  etc.  Min.  Co. 
V.  Cullen,  1  Idaho  113.  Mass. — Dana 
V.  Valentine,  5  Mete.  8,-  even  after 
issue  joined  and  admission  of  evidence. 
N.  J. — Fleischman  v.  Young,  9  N.  J. 
Eq.  620,  misjoinder  of  parties  plain- 
tiff, 

27.  See  generally  the  title  "Inter- 
vention." 
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affected  by  an  injunction  may  intervene  and  be  made'  parties.^*  But 
one  who  is  neither  a  proper  nor  necessary  party  has  no  right  to  inter- 
vene and  become  a  party .''^ 

IV.  PLEADING.' — ^A.  The  Bill,  Petition  oh  Complaint.  —  1. 
What  Constitutes  an  Injunction  Bill.  —  A  sworn  bill  specially  asking 
for  an  injunction,  in  the  prayer  for  relief,  and  also  in  the  prayer  for 
process,  and  complying  with  all  the  other  formalities  requisite  to 
obtain  one,  is  properly  denominated  an  injunction  bill,  although  no 
injunction  has  been  actually  issued.'"  The  mere  fact  that  the  bill 
demands  damages,'^  or  contains  a  prayer  for  general  relief  in  addition 
to  the*  prayer  for  an  injunction,  does  not  change  the  character  of  the 
action  from  an  injunction  suit  to  one  where  the  injunction  is  merely 
auxiliary.'^ 

2.  Approved  forms  may  be  found  in  the  authorities  cited  in  the 
note.^^ 


28.  U.  S. — Monmouth  Inv.  Co.  v. 
Means,  151  Fed.  159,  164,  80  C.  C.  A. 
527.  Conn.— Ire  re  Farris,  56  Conn.  396, 
15  Atl.  751,  statute  so  provided.  Ky. 
Hendrick  v.  Tipton,  17  Ky.  L.  Eep.  123, 
30  S.  W.  618,  partner  not  party  to  fore- 
closure suit  may  intervene  in  suit  to 
enjoin  his  tenant  from  cutting  timber 
on  such  land.  La. — New  Orleans  v. 
Gravier,  11  Mart.  (0.  S.)  620.  Miss. 
Attala  County  v.  Niles,  58  Miss.  48. 
Mo. — Cape  Girardeau,  etc.  Co.  v.  Hat- 
ton,  102  Mo.  45,  14  S.  W.  763;  Traven 
V.  Dawson,  65  Mo.  App.  93.  N.  Y. 
Strobridge  Lith.  Co.  V.  Crane,  58  Hun 
611,  12  N.  T.  Supp.  834.  Tenn.— See 
Speak  V.  Eansom,  2  Tenn.  Ch.  210,  en- 
titled to  come  in  by  petition  and  have 
injunction  construed  or  modified.  Tex. 
Ivory  V.  Kempner,  2  Tex.  Civ.  App. 
i74,  21  S.  W.  1006. 

[a]  In  Harrison  v.  Morton,  4  Hen. 
&  M.  (Va.)  483,  it  is  said:  "A  motion 
to  be  admitted  as  a  defendant  is  not 
regular.  But  in  case  of  an  injunction 
If  it  appear  that  the  person  making  the 
motion  is  interested  in  the  subject  of 
controversy,  the  court  will  order  the 
injunction  to  be  dissolved  unless  the 
plaintiff  will  amend  his  bill,  and  make 
tim  a  defendant."  See  also  Gregg  v. 
Baltimore,  14  Md.  479,  holding  no  right 
to  intervene  existed  but  that  inter- 
veners would  be  entitled  to  be  heard 
before  rendition  of  final  decree. 

29.  In  re  Ferris,  56  Conn.  396,  15 
Atl.  751;  Hapgoods  v.  Bogart,  109  N. 
Y.  Supp.  537  (private  citizen  cannot 
intervene    and   become   a   party   to   a 


suit  to  enjoin  a  commissioner  from  re- 
voking a  license). 

[a]  A  bondholder  of  a  corporation 
cannot  intervene  and  be  made  a  de- 
fendant to  a  suit  to  enjoin  the  cor- 
poration from  laying  tracks,  unless  he 
avers  facts  showing  the  corporation 
was  not  in  good  faith  making  a  de- 
fense, or  shows  a  necessity  for  inter- 
vention. In  re  Ferris,  56  Conn.  396, 
15  Atl.  751. 

30.  Hovey  V.  McCrea,  4  How.  Pr. 
(N.  Y.)   31. 

The  character  of  the  bill  depends 
upon  these  prayers,  which  define  its 
objects  and  point  out  the  defendants 
and  the  remedies,  and  the  redress 
sought.  Clark  v.  Judson,  2  Barb.  (N. 
Y.)  90. 

31,  Boglino  Giorgetta,  20  Colo.  App. 
338,  78  Pac.  612. 

32,  Thomas  v.  McDaniel,  77  Iowa 
299,  42  N".  W.  301.  But  see  Blackwood 
V.  Van  Vleet,  11  Mich.  252,  holding 
if  other  relief  is  also  sought  the  in- 
junction is  merely  ancillary  and  falls 
to  the  ground  with  it. 

33.  See  the  following  for  ap- 
proved forms  of  injunction  bills  to  re- 
strain: Diversion  of  water  (Moore  v. 
Clear  Lake  Water  Works,  68  Cal.  146, 
8  Pac.  816);  baggage  men  from  enter- 
ing station  grounds  for  the  soliciting 
of  passengers  and  baggage  (New  York, 
etc.  B.  Co.  V.  Scovill,  71  Conn.  136,  41 
Atl.  246,  71  Am.  St.  Eep.  159,  42  L. 
R.  A.  157) ;  collection  of  taxes  on  edu- 
cational constitution  (Jacksonville  v. 
Massey  Business  College  [Fla.],  36  So. 
432) ;    maintenance   of    obstruction    in 
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3.  Is  Bill  or  Complaint  Necessary.  —  As  an  injunction  can  issue 
only  where  the  complaint  shows  facts  authorizing  its  issuance,  the  gen- 
eral rule  is  that  an  injunction  will  issue  only  upon  bill  filed  with 
proper  prayers  for  the  writ,'*  except  as  statutes  permit  the  issuance 


irrigation  ditch  (Wilson  v.  Eagleson,  9 
Idaho  17,  71  Pac.  613,  614,  108  Am. 
St.  Eep.  110);  obstruction  of  water 
(Wilson  V.  Eagleson,  9  Idaho  17,  71 
Pac.  613,  108  Am.  St.  Eep.  110);  cut- 
ting of  ice  on  water  on  complainant's 
land  (Knickerbocker  Ice  Co.  v.  Sur- 
prise [Ind.],  97  N.  E.  357);  labor  union 
from  interference  with  business  (United 
States  Heater  Co.  v.  Iron  Holder's 
Union  of  N".  A.,  129  Mich.  354,  88  N. 
W.  889);  cutting  of  timber  (Houck  v. 
Patty,  100  Mo.  App.  302,  78  N.  E. 
389) ;  formation  of  new  county  until 
validity  of  election  adjudicated  (State 
V.  Miller,  21  N.  D.  324,  131  N.  W. 
282);  Chief  of  Muskogee  Nation  from 
breaking  contract  of  employment  of  an 
at'torney  by  paying  the  salary  thereof 
to  another  attorney  (Porter  v.  Murphy, 
7  Ind.  Ter.  395,  104  S.  W.  658);  collec- 
tion of  assessments  under  bank  guar- 
antee law  (Noble  State  Bank  v.  Has- 
kell, 22  Okla.  48,  97  Pac.  590);  carry- 
ing away  of  building  (Bracken  v. 
Stone,  20  Okla.  613,  95  Pac.  236); 
school  district  disposing  of  property 
(Kingfisher  Board  v.  Board,  14  Okla. 
322,  78  Pae.  455);  violation  of  eon- 
tract  in  partial  restraint  of  trade 
(Hulen  V.  Earel,  13  Okla.  246,  73  Pae. 
927);  condemnation  proceedings  by 
railroad  because  unnecessary  to  its 
corporate  purposes  (Eiley  v.  Charles- 
ton Union  St.  Co.,  67  S.  C.  84,  45  S.  E. 
149) ;  issuance  of  bonds  for  other  than 
corporate  purposes  (Jordan  v.  Green? 
ville,  79  S.  C.  436,  60  S.  E.  973) ;  inter- 
ference with  irrigation  canal  and  re- 
moval of  obstructions  (Jeff  Ohaison  T. 
Co.  V.  McFaddin,  56  Tex.  Civ.  App. 
611,  121  S.  W.  716) ;  removal  of  fence 
and  use  of  land  -for  driveway  (Tuck- 
fleld  V.  Crager,  29  Utah  472,  82  Pae. 
860);  collection  of  more  than  certain 
sum  on  shipments  between  certain 
points  (Chicago,  etc.  E.  Co.  ■».  Terri- 
tory, 21  Okla;  329,  97  Pac.  265);  in- 
fringement of  trademarks.  Woodcock 
V.  Guy,  33  Wash.  234,  74  Pac.  358,  9 
Standaed  Pboo.   1208. 

For  bill  or  complaint  to  restrain 
negotiation  of  bill  or  note,  see  9 
Standard   Peoc.    626;    to   enjoin   with- 
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drawal  of  collateral  securities,  9  Stand- 
ard Proc.  626;  to  restrain  infringement 
of  copyright  and  for  accounting,  9 
Standard  Proc.  275;  for  dissolution  of 
partnership  and  to  restrain  collecting 
of  debts,  9  Standard  Proc.  936;  for  ac- 
counting, receiver  and  injunction  in 
connection  with  partnership,  9  Stand- 
ard Proc.  938;  to  restrain  infringe- 
ment of  patent  right,  9  Standard  Proc. 
943;  to  restrain  waste,  9  Standard 
Proc./  1268;  to  restrain  destroying 
water  supply  for  irrigation  by  mining 

corporation.      9   Standard   Pkoo.    1273. 

34.  XJ.  S.—In  re  Dempster,  172  Fed. 
353,  97  C.  C.  A.  51.  Ala,.— Boiling  v. 
Tate,  65  Ala.  417,  30  Am.  Eep.  5.  Ga. 
Manheim  v.  Claflin,  81  Ga.  129,  7  S.  E. 
284.  lU.— Bryant  v.  People,  71  111.  32 
(not  allowed  on  motion  in  suit  at  law) ; 
Western  Cottage,  etc.  Co.  v.  Burrows, 
144  111.  App.  350.  Ind.— College  Cor- 
ner, etc.  E.  Co.  V.  Moss,  77  Ind.  139; 
Cox  V.  Louisville,  etc.  E.  Co.,  48  Ind. 
178.  Md.— Dixon  v.  Dixon,  119  Md. 
413,  86  Atl.  1642.  N.  Y.— Hovey  v. 
McCrea,  4  How.  Pr.  31;  Morgan  v. 
Quaekenbush,  22  Barb.  72;  Dietz  v. 
Dietz,  138  App.  Div.  283,  122  N.  Y. 
Supp.  1063;  South  Shore  T.  Co.  v. 
Brookhaven,  116  App.  Div.  749,  102 
N.  Y.  Supp.  75;  Huntington  v.  Cort- 
land, etc.  Co.,  62  App.  Div.  517,  71 
N.  Y.  Supp.  84  (when  right  to  injunc- 
tion depends  on  nature  of  action,  in- 
junction cannot  be  granted  on  affidavits 
alone) ;  Eagsdale  v.  Green,  28  Civ.  Proc. 
229,  55  N.  Y.  Supp.  760;  Eondout,  etc. 
Bank  v.  Navarro,  43  N.  Y.  St.  813. 
N.  D.— Forman  v.  Healey,  11  N.  D.  563, 
93  N.  W.  866.  Vt.— Howe  v.  Willard, 
40  Vt.  654.  Wis.— Vliet  v.  Sherwood, 
37  Wis.  165.  Can.— Bradley  v.  Barber, 
30  Out.  443;  Young  v.  Wright,  8  Ont. 
Pr.  198. 

[a]  "The  Inherent  powet  of  the 
court  to  stay  proceedings  or  control 
the  trial  of  an  action  is  one  which 
must  be  exercised  in  the  action  itself, 
and,  where  it  is  sought  to  enjoin  par- 
ties from  proceeding  in  another  action, 
such  relief  must  be  by  injunction  in' 
an   action  where  by  formal  prayer  it 
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of  an  injunction  upon  affidavit  after  commencement  of  the  action  to 
maintain  the- status  quo.^^  This,  however,  does  not  affect  the  inherent 
power  of  the  court  to  protect  the  full  and  free  exercise  of  its  juris- 
diction; and  to  protect  it  the  court  may  issue  an  injunction  ex  parte 
-and  without  formally  instituting  an  action  for  an  injunction.^^ 

Petition  in  Pending  Oause.  — But  where  a  court  of  equity  is  already 
in  possession  of  a  cause  and  has  jurisdiction  of  both  the  subject-matter 
and  of  the  parties,  it  may  enforce  obedience  to  its  mandates  by  an 
injunction  issued  merely  upon  a  petition  in  the  cause  without  the  filing 
of  a  bill,^^  or  by  a  motion  in  the  original  action.    In  fact  a  new  suit 


is   demanded."     Belasco   Co.  v.  Klaw, 
98  App.  Div.  74,  90  N.  T.  Supp.  593. 

[b]  In  Vermont  (1)  formerly  a  bill 
was  not  necessary  ia  certain,  cases 
(Peck  V.  Crane,  25  Vt.  146),  (2)  but 
now  no  injunction  may  issue  until  the 
bill  is  filed.  Howe  v.  Willard,  40  Vt. 
654. 

[c]  North  Dakota. — ^Infonnation  by 
Attorney  General. — The  supreme  court, 
in  the  exercise  of  its  original  juris- 
diction, can  issue  a  writ  of  injunction 
only  upon  an  information  therefor  filed 
by  the  attorney  general,  or  nnder  his 
authority,  and  by  leave  of  court  first 
obtained,  and  in  the  name  of  the  state. 
Anderson  v.  Gordon,  9  N.  D.  480,  83 
N.  W.  993,  52  L.  E.  A,  134. 

[d]  Motion  Cannot  Be  Made  Upon 
AfSdavit. — (1)  A  motion  for  a  tem- 
porary injunction,  where  it  depends 
upon  the  nature  of  the  action,  can  be 
based  only  upon  a  complaint  and  can- 
not be  granted  upon  affidavits  with- 
out instituting  an  action  (Shetland  v. 
Mulligan,  134  App.  Div.  504,  119  N.  T. 
Supp.  576;  Huntington  v.  Cortland 
Home  Tel.  Co.,  62  App.  Div.  517,  71 
N.  Y.  Supp.  84;  Sanders  v.  Ader,  26 
App.  Div.  176,  49  N.  Y.  Supp.  964; 
South  Shore  T.  Co.  v.  Brookhaven,  53 
Misc.  392,  102  N.  Y.  Supp.  1074);  (2) 
though  the  facts  therein  stated  would 
have  been  sufficient  if  alleged  in  a  com- 
plaint. Woodburn  V.  Hyatt,  34  App. 
Div.  246,  54  N".  Y.  Supp.  597.  (3) 
But  in  Morgan  V.  Quackenbush,  22 
Barb.  (N.  Y.)  72,  it  was  held  that  a 
motion  made  upon  an  affidavit  contain- 
ing all  the  requisites  of  a  complaint 
as  prescribed  by  the  code  was  sufficient. 
It  is  said  "If  the  paper  contains 
.  .  .  everything  essential  to  con- 
stitute a  complaint,  the  form  in  which 
it  is  presented'  furnishes  no  sufficient 
ground  of  objection." 

35.    College    Corner,   etc.   E.    Co.   v. 


Moss,  77  Ind.  139,  142;  2  Eev.  St., 
1876,  p.  93,  provided  for  granting  of 
injunction  after  the  commencement  of 
action  upon  affidavits,  where  the  de- 
fendant threatens,  or  is  about  to  re- 
move or  dispose  of  the  property. 

[a]  New  York. — Where  an  injunc- 
tion is  asked  for  (1)  under  Code  Civ. 
Proc,  §604,  authorizing  an  injunction 
pending  an  action  where  it  is  made 
to  appear  by  affidavit  that  defendant 
is  doing  some  act  tending  to  render 
the  judgment  ineffectual,  no  complaint 
is  required  to  be  presented  or  served 
with  the  moving  papers  for  an  in- 
junction (New  York,  etc.  Co.  v.  Eosen- 
thal,  128  App.  Div.  220,  112  N.  Y. 
Supp.  612),  (2)  but  where  no  injunc- 
tion is  asked  for  as  part  of  the  ulti- 
mate relief  in  the  main  cause,  no  in- 
junction can  be  granted  in  the  pending 
cause.  The  proper  practice  is  to  file 
an  original  bill  to  restrain  another 
action  involving  the  same  matters  an(5 
not  by  motion  in  the  pending  cause. 
Webster  v.  Columbia,  etc.  Co.,  131  App. 
Div.  837,  116  N.  Y.  Supp.  404. 

[b]  Under  the  Oklahoma  statute  an 
injunction  is  authorized  where  it  is 
shown  by  affidavit  in  a  divorce  pro- 
ceeding that  defendant  is  threatening 
to  or  is  about  to  dispose  of  his  prop- 
erty to  defeat  creditors,  though  the 
complaint  asks  for  no  relief  by  in- 
junction. TJhl  V.  Irwin,  3  Okla.  388,  41 
Pac.  376. 

36,  In  re  Court  Eoom,  etc.,  148  Wis. 
109,  134  N.  W.  490,  495,  and  to  that 
end,  may  in  appropriate  cases,  make 
ex  parte  orders  without  formally  in- 
stituting an'  action,  and  issue  an  in- 
junction to  restrain  the  supervisors 
froip  moving  the  court  into  inadequate 
and  unsuitable  quarters. 

37,  Western,  etc.  Piano  &  0.  Co.  v. 
Burrows,  144  111.  App.  350.  See  also 
Lane  v.  Clark,  Clarke  Ch.  (N.  Y.)  309; 
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for   the   sole   purpose   of   an   injunction   will   not  be   entertained.'^ 
Amended  or  Supplemental  Complaint Generally  if  the  cause  for  an 

injunction  arises  after  action  brought,  it  should  be  set  forth  in  an 

amended  or  supplementar  complaint.'® 

Cross  Bill. —  In  order  to  grant  an  injunction  against  complainant, 

a  cross  bill  must  be  filed  demanding  such  relief,*"  unless  the  statute 

limits  the  remedy  by. injunction  to  a  plaintiff.*^ 

4.    Approval  of  BiU.  —  Under  the  English  practice  no  sanction  of 

the  bill  was  required  as  preliminary  to  the  filing  of  the  same,*^  but  in 

at  least  one  jurisdiction  the  statutes  require  the  sanction  of  the  judge 

and  service  of  a  copy  for  a  specific  number  of  days  before  filing  it  in 

the  clerk's  office.*' 


Smith  V.  American  Life  Ins.,  etc.  Co., 
Clarke  Ch.  (N.  T.)  307. 

[a]  Petition  To  Restrain  Wast©  on 
Lunatic's  Property. — On  the  petition 
of  the  committee  of  a  lunatic,  without 
bill  filed, "the  court  may  restrain  waste 
on  the  real  estate  of  the  lunatic.  In 
the  Matter  of  Hallock,  7  Johns.  Ch. 
(N.   Y.)   24. 

38.  Hamer  v.  Kane,  7  Nev.  61. 

[a]  "When  the  injunction  is  sought 
as  auxiliary  to  an  action  already  com- 
menced, and  the  end  to  be  obtained 
by  it  can  be  as  esmpletely  aecemplished 
by  mstien,  upen  the  clearest  principles 
of  equity  practice,  a  new  suit  insti- 
tuted simply  for  such  injunction  can- 
not be  sustained.  To  allow  it  would 
be  to  encourage  useless  litigation  and 
unnecessary  expense."  Hames  v.  Kane, 
7  Nev.  61;  Featherstone  v.  Carr,  132 
N.  C.  800,  44  S.  E.  592;  Farson  v.  Mc- 
Ilwaine,  72  N.  C.  312. 

39.  College  Corner,  etc.  E.  Co.  v. 
Moss,   77  Ind.   139. 

46.  Ark. — Herndon  v.  Higgs,  15  Ark. 
389.  Ga.— Eenew  v.  Darley,  49  Ga.  332. 
Minn. — Pine  Tree  L.  Co.  v.  McKinley, 
83  Minn.  419,  86  N.  W.  414.  Pa. 
'  Williams  v.  Church,  193  Pa.  120,  44 
Atl.  272;  Nakof  v.  Sherman,  36  Pa. 
Super.  624. 

As  to  whether  any  affirmative  relief 
will  be  granted  defendant  in  the  final 
decree  in  the  absence  of  a  cross-bill, 
see  infra,  IX,  F,  1,  e,  (II). 

41.  The  statute  may  limit  the  right 
of  injunction  to  plaintifE,  and  a  de- 
fendant in  a  civil  suit  ■  cannot,  by 
cross-complaint,  enjoin  plaintiff.  De- 
fendant must  begin  an  independent  suit 
making  his  adversary  a  defendant. 
California  Pac.  B.  Co.  v.  Central  P. 
E.  Co.,  47  Cal.  549;  Forman  v.  Healey, 
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11  N.  D.  563,  93  N.  W.  866.     But  see 
Akerly  v.  Vilas,  15  Wis.  401. 

42.  Young  V.  Hamilton,  135  Ga.  339. 
345,  69  S.  E.  593,  31  L.  E.  A.  (N.  S.) 
1057. 

43.  Young  V.  Hamilton,  135  Ga.  339. 
69  S.  E.  593,  31  L.  E.  A.  (N.  S.)  1057; 
Alspaugh  V.  Adams,  80  Ga.  345,  5  S.  E 
496. 

[a]  "A  bill  for  Injunction  is  suffi- 
ciently sanctioned  under  sections  4184 
and  4186  of  the  code,  when  any  order 
thereon  is  granted  by  the  chancellor 
which  implies  his  sanction,  and  an 
order  for  the  defendants  to  show  cause, 
etc.,  has  that  import."  Alspaugh  v. 
Adams,  80  Ga.  345,  5  S.  E.  496. 

[b]  Ilestraining  Order  Prior  to  Fil- 
ing Bill. — (1)  "Though  an  injunction 
cannot  be  granted  by  thd  court  in  ad- 
vance of  the  filing  of  the  petition,  yet 
the  judge  may  at  the  time  that  he 
sanctions  the  filing  of  the  bill,  grant 
iustanter  a  restraining  order  against 
the  party  complained  of,  until  the  hear- 
ing or  further  order  of  the  court;  and 
this_  restraining  order  has  the  force  of 
an  injunction  until  rescinded  or  modi- 
fied." Strickland  v.  Griffin,  70  Ga. 
541,  551.  (2)  The  requirement  that 
the  judge  shall  sanction  a  bill  praying 
interlocutory  relief  implies  that  he  may, 
in  emergency  cases,  preserve  the  status 
quo.  This  is  usually  done  by  the  grant- 
ing of  a  restraining  order;  and  such  has 
been  the  uniform  practice.  Young  v. 
Hamilton,  135  Ga.  339,  345,  69  S.  E. 
593,  31  L.  E.  A.  (N.  8.)   1057. 

[c]  Where  no  preliminary  injunc- 
tion Is  asked  for,  the  approval  of  the 
judge  is  not  a  prerequisite  to  the  §ling 
thereof.  Atlanta  Eeal  Estate  Co.  v. 
Atlanta  Nat.  Bank,  75  Ga.  40. 
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5.  Form  and  Sufficiency.  —  a.  In  General.  —  The  bill  must  be  in 
conformity"  with  all  the  rules  of  court  relative  thereto  in  force  at  the 
time  of  filing.**  Failure  to  style  the  petition  for  an  injunction  "a 
petition  in  equity"  is  not  cause  for  dismissing  it,  where  the  code 
provides  it  may  be  transferred  to  the  proper  docket  when  it  convenes.*^ 
The  complaint  may  specify  several  distinct  grounds  for  an  injunction 
in  separate  paragraphs  without  reciting  the  preliminary  facts  in  each 
specification,*^  but  where  this  is  done  each  specification  must  be  con- 
sidered separately  and  they  cannot  aid  each  other.*''  Where  both  legal 
and  equitable  relief  is  asked  for,  while  each  cause  of  action  must  be 
separate  and  distinct,  it  is  sufScient  to  aver  facts  sufficient  to  obtain 
equitable  relief  without  repeating  the  averments  made  in  the  otlier 
count  where  they  are  incorporated  by  proper  reference.** 
I  Amendable  Defects  Considered  Amended. —  In  passing  upon  the  equity 
of  a  bill,  its  equity  will  be  sustained  if  the  facts  whether  well  or  poorly 
pleaded,  make  out  a  case  for  injunctive  relief,  and  all  defects  as  to 
manner  or  form  of  pleading  will  be  considered  as  amended.*''  But  this 
presumption  does  not  ex,tend  to  the  addition  of  facts  not  set  forth,  but 
which  might  be  added  by  amendment.^" 

b.  Must  Disclose  Every  Material  Fact.  —  The  party  applying  for 
an  ex  parte  injunction  must  make  a  full  and  candid  disclosure  of  all 
the  facts  within  his  knowledge  concerning-  the  subject-matter  in  regard 
to  which  relief  is  asked.  There  must  be  no  misrepresentation  or  con- 
cealment, or  keeping  in  the  background,  of  important  facts  of  which  the 
court  ought  to  be  advised.^^     This  rule  is  peculiarly  applicable  to 


fa.  Eose  V.  Eose,  11  Paige  (N.  Y.) 
166. 

I  [a]  Where  a  bill  was  filed  indorsed 
with  notice  to  appear  in  accordance 
•with  the  old  practice,  and  not  in  ac- 
cordance with  the  new  practice,  all 
proceedings  thereon  were  void.  Cassidy 
V.  Knapp,  167  Pa.  305,  31  Atl.  638. 

[b]  Technical  objections  that  the 
bill  violated  the  Jules  of  equity  prac- 
tice are  matters  for  the '  judicial  dis- 
cretion of  the  lower  court.  Worthing- 
ton  V.  Mack  Mfg.  Co.,  175  Fed.  763,  99 
C,  0.  A.  339. 

[c]  Waiver  of  Defects. — Technical 
objections  to  the  bill  are  considered 
as  waived  where  not  promptly  made 
and  where  such  defects  do  not  affect 
the  merits  of  the  case,  or  subject 
either  party  to  unfair  burdens  or  un- 
just results.  Pricke  v.  Quinn,  188  Pa. 
474,  41  Atl.  737. 

45.  Owen  Co.  T.  Society  v.  Brum- 
back,  128  Ky.  137,  107  S.  W.  710. 

46.  Hill  V.  Probst,  120  Ind.  528,  22 
N.  E.  664,  665. 

47.  Hill  V.  Probst,  120  Ind.  528,  22 
N.  E.   664.      - 


48.  Jerrett  v.  Mahan,  20  Nev.  89, 
17  Pac.   12. 

49.  Com.  V.  Pittsburg,  etc.  E.  Co., 
24  Pa.  159,  62  Am.  Dec.  372;  Packer 
V.  Sunbury,  etc.  E.  Co.,  19  Pa.  211. 

50.  McHan  v.  McMurry,  173  Ala. 
182,  55  So.  793;  Woodward  v.  State, 
173   Ala.   7,   55   So.   506. 

51.  Kan. — Olmstead  v.  Koester,  14 
Kan.  463.  Md. — Euler  v.  Schroeder, 
112  Md.  155,  76  Atl.  164;  Baker  v. 
Baker,  108  Md.  269,  70  Atl.  418,  129 
Am.  St.  Eep.  439;  Moffatt  v.  Calvert 
County  Comrs.,  97  Md.  266,  54  Atl. 
960;  Davidson  ;;.  -Baltimore,  96  Md. 
509,  53  Atl.  1121;  Tifel  v.  Jenkins,  95 
Md.  665,  53  Atl.  429;  Lamm  v.  Bur- 
rell,  69  Md.  272,  14  Atl.  682;  Sprigg 
V.  Western  Tel.  Co.,  46  Md.  67;  Garrett 
County  Comrs.  v.  Franklin  C.  Co.,  45 
Md.  470;  Johnston  v.  Glenn,  40  Md. 
200.  N.  J.— Leigh  v.  Clark,  11  N.  J. 
Eq.  110.  N.  C— Blackwell's  Durham 
Tob.  Co.  V.  American  Tob.  Co.,  145 
N.  C.  367,  379,  59  S.  E.  123.  Eng. 
Dalglish  V.  Jarvie,  2  Mac.  &  G.  231, 
42  Eng.  Eeprint  89;  Sharp  v.  Ashton, 
3  Ves.  &  B.  144,  35  Eng.  Eeprint  433. 
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cases    where    the    injunction    is    to    be    granted    without    notice/^ 

c.     Certainty  and  Definiteness. — (I.)   In  General.  ■ — The    allegations 

,  of  the  bill  should  be  distinct,  direct  and  positive  as  to  the  facts  upon 

which  the  complainant  bases  his  claim  to  an  injunction  ;^^  they  must 


[a]  When  the  complainant  omits 
from  his  bill  material  facts  in  regard 
to  which  he  had  knowledge,  or  was 
put  upon  inquiry,  and  had  the  means 
of  ascertaining  and  ought  to  have  as- 
certained them  before  instituting  the 
proceeding,  such  omission  is,  in  itself, 
a  sufS.cient  ground  to  justify  the  court 
in  refusing  to  exercise  this  extraordi- 
nary remedy.  Spritt  v.  Western  Tel. 
Co.,  46  Md.  67;  Eeddall  v.  Bryan,  14 
Md.  444,  476,  74  Am.  Dec.  550. 

52.  Edison  Storage  Battery  Co.  i). 
Edison  Auto  Co.,  67  N.  J.  Eq.  44,  56 
Atl.  861. 

[a]  A  bill  by  an  inventor  to  re- 
strain the  use  of  his  name  by  a  cor- 
poration, alleging  that  the  inventor's 
son  had  brought  a  suit  in  another 
jurisdiction  and  defendants  had  been 
enjoined,  is  not  open  to  the  objection 
of  suppression  and  want  of  frank- 
ness because  of  the  failure  of  the  bill  to 
allege  such  injunction  was  dissolved,  as 
the  only  purpose  of  the  allegation  as  to 
the  son's  suit  was  to  show  he  had,  as 
far  as  practicable,  revoked  his  author- 
ity to  use  the  name  of  "Edison"  in 
the  corporate  name,  and  moreover,  the 
rule  of  frankness  applies  peculiarly  to 
an  injunction  without  notice,  which  is 
not  the  case  here.  Edison  Storage 
Battery  Co.  v.  Edison  Auto  Co.,  67  N.  J. 
Eq.  44,  56  Atl.  861. 

[b]  "In  Dalglish  v.  Jarvis,  2  Mac. 
&  G.  242,  the  law  on  this  subject  is 
thus  strongly  stated  by  Baron  Rolfe: 
The  application  of  a  special  injunc- 
tion, is  very  much  governed  by  the 
same  principles  which  govern  insur- 
ance matters,  which  are  said  to  require 
the  utmost  degree  of  good  faith, 
uberrima  fides.  In  cases  of  insurance, 
a  party  is  required  to  state  not  only 
all  matters  within  his  knowledge, 
which  he  believes  to  be  material  to 
the  question  of  insurance,  but  all 
which  in  point  of  fact  are  so.  So, 
if  a  party  applying  for  a  special  in- 
junction, abstains  from  stating  facts 
which  the  court  thinks  are  material  to 
enable  it  to  form  its  judgment,  he  dis- 
entitles himself  to  that  relief  which 
he  asks  the  court  to  grant."     Sprigg 
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V.  Western  Telegraph  Co.,  46  Md.   67, 
75. 

53.  TJ.  S. — St.  Louis  v.  Knapp,  etc. 
Co.,  104  V.  S.  658,  26  L.  ed.  883;  Mc- 
Cabe  V.  Atchison,  etc.  K.  Co.,  186  Fed. 
966,  977,  109  C.  C.  A.  110;  Colgate  v. 
White  &  Co.,  180  Fed.  882  (need  not 
state  one  of  the  limited  causes  of  ac- 
tion at  common  law).  Ala. — Bellevue 
Com.  Co.  V.  McEvers,  168  Ala.  535,  53 
So.  272,  bill  to  enjoin  obstruction  of 
road  too  indefinite  and  uncertain  as  to 
whether  public  or  private  road.  Fla. 
Drew  Lumb.  Co.  v.  Union  Inv.  Co.,  66 
Fla.  382,  63  So.  836;  Gillespie  v.  Chap- 
line,  59  Fla.  500,  52  So.  722;  Godwin 
V.  Phifer,  51  Fla.  441,  450,  41  So.  597; 
Durham  v.  Edwards,  50  Fla.  495,  38 
So.  926;  Johnson  v.  McKinnon,  45  Fla. 
388,  34  So.  272.  Ga.— Everett  v.  Tabor, 
119  Ga.  128,  46  S.  E.  72;  Coleman  v. 
Coleman,  113  Ga.  149,  38  S.  E.  400; 
Ison  V.  Manley,  72  Ga.  209;  Johnson 
V.  GriflSn  Bkg.  &  T.  Co.,  55  Ga.  693;. 
Bryan  &  Hunter  v.  King,  51  Ga.  291; 
Montgomery  v.  Walker,  36  Ga.  515. 
111. — Reed  v.  New  York,  etc.  Bank,  230 
111.  50,  82  N.  E.  341;  Greenberg  v. 
Holmes,  100  111.  App.  186.  Md.— Stin- 
son  V.  Bllicott,  etc.  Co.,  109  Md.  Ill, 
71  Atl.  527;  Lann  v.  Burrell,  69  Md. 
272,  14  Atl.  682;  Baltimore  v.  War- 
ren Mfg.  Co.,  59  Md.  96.  Mo.— Grand 
Chapter  v.  United  Grand  Chapter,  93 
Mo.  App.  560.  Neb.— Hotchkiss  v. 
Keck,  84  Neb.  545,  121  N.  W.  579; 
Blakeslee  v.  Missouri  Pac,  etc.  R.  Co., 
43  Neb.  61,  61  N.  W.  118.  N.  J. 
Perkins  v.  Collins,  3  N.  J;  Eq.  482. 
N.  Y.— Shulman  v.  Star,  etc.  Co.,  113 
App.  Div.  759,  99  N.  T.  Supp.  419. 
Okla.— Noble  St.  Bank  v.  Haskell,  22 
Okla.  48,  93,  87  Pac.  590.  R.  I.— Mc- 
CuUa  V.  Beadleston,  17  E.  I.  20,  25, 
20  Atl.  11.  Tex. — Ewing  v.  Duncan, 
81  Tex.  230,  16  S.  W.  1000;  Ware  v. 
Welch  (Tex.  Civ.  App.),  149  S.  W.'  263; 
Brue  V.  Cunningham  (Tex.  Civ.  App.), 
28  S.  W.  801.  Va.— Southern  E.  Co. 
V.  Washington,  etc.  R.  Co.,  102  Va. 
483,  46  S.  E.  784.  Wash.— Woodcock 
V.  Guy,  33  Wash.  234,  242,  74  Pac.  358. 
Wis. — Badger  Brass  Mfg.   Co.  v.  Daly, 
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not  be  left  to  inference.^*  While  this  is  true  as  to  all  bills  in  equity, 
this  rule  is  applied  with  much  more  rigor  to  a  bill  for  an  injunction."^ 
Not  only  is  it  competent  to  set  out  the  facts  which  constitute  the 
foundation  of  the  right  to  an  injunction  with  particularity  and 
minuteness,^"  but  the  facts  and  circumstances  upon  which  the  com- 
plainant relies  must  be  set  forth  in  detail"  and  with  such  particularity 
as  to  enable  the  court  from  an  inspection  of  the  bill  alone  to  grant 
the  injunction  prayed  for."*  In  most  cases,  however,  general  certainty 
is  sufficient,""  and  a  statement  of  the  ultimate  facts  upon  which  the 
complainant  rests  his  claim  for  relief  is  sufficiently  certain.  It  is  not 
necessary  to  aver  all  the  minute  circumstances""  which  may  be  proven 


137  Wis.  601,  119  N.  "W.  328;  Gaertner 
V.  Tond  du  Lac,  84  Wis.  497. 
See  generally  4  Standabd  Proc.  832. 

[a]  Charging  Dishonesty  or  Fraud. 
Where  dishonest  or  fraudulent  acts  are 
sought  to  be  charged  against  defend- 
ants, the  allegations  relating  thereto 
should  "be  clear,  positive,  specific,,  and 
direct,  and  not  couched  in  vague,  in- 
definite, and  uncertain  language.  Gil- 
lespie V.  Chapline,  59  Fla.  500,  52  So. 
722.  See  generally  the  title  "Fraud 
and  Deceit." 

[b]  Waiving  Objection  of  Indefinite- 
ness. — (1)  Though  the  complaint  is 
somewhat  indefinite  but  shows  com- 
plainant is  entitled  to  an  injunction, 
the  failure  of  the  defendant  to  move 
to  make  the  complaint  more  definite 
and  certain  precludes  Mm  from  urging 
the  indefiniteness  as  an  objection  to 
the  granting  of  a  preliminary  injunc- 
tion. Pioneer,  etc.  Co.  v.  Bensley,  70 
Wis.  476,  36  ISr.  W.  321.  (2)  It  is 
also  waived  by  failure  to  demur. 
Cadillac  Auto  Co.  v.  Boynton,  142  111. 
App.  381,  391.  (3)  If  the  complaint 
states  an  equity,  a  gerieral  demurrer 
thereto  should  be  overruled,  though 
the  allegations  are  not  full  and  com- 
plete. Brown  v.  Florida  Chautauqua, 
59  Pla.  447,  52  So.  802. 

54.  Minn. — ^Warsop  v.  Hastings,  22 
Minn.  437.  N.  J.— Philhower  v.  Todd, 
11  N.  J.  Eq.  54;  Perkins  v.  Collins,  3 
N.  J.  Eq.  482.  Tex. — ^Anderson  v.  Old- 
ham, 82  Tex.  228,  18  S.  W.  557. 

55.  Godwin  v.  Phifer,  51  Ela.  441, 
454,  41  So.  597,  600;  Stimson  v.  Elli- 
cott,  etc.  Co.,  109  Md.  Ill,  71  Atl. 
527. 

56.  Minor  v.  Terry,  6  How.  Pr.  (N". 
T.)'  208. 

[a]  It  is  entirely  proper  to  allege 
extraneous   facts   showing  ^  resolution 


of  the  city  to  be  void,  and  they  must 
be  considered  as  true  on  application 
for  a  preliminary  injunction.  Min- 
neapolis, etc.  E.  Co.  V.  Minneapolis, 
189  Fed.  447. 

67.  La. — ^Coguenham  v.  Avoca  Drain- 
age Dist.,  130  La.  323,  57  So.  989. 
Md. — Stinson  v.  Ellicott  City,  etc.  Co., 
109  Md.  Ill,  71  Atl.  527.  N.  Y.— Minor 
V.  Terry,  1  Code  Eep.  (N.  S.)  384.  N.  C. 
Blackwell's  Durham  Tob.  Co.  v.  Ameri- 
can Tob.  Co.,  145  N.  C.  367,  59  8.  E.  123. 
S.  C. — Jordan  v.  Greenville,  79  S.  C. 
436,  60  S.  E.  973.  Tex.— Austin  v. 
Nalle,  85  Tex.  520,  22  S.  W.  668,  960, 
reversing  21  S.  W.  375;  Clarke  v.  San 
Jacinto  County,  18  Tex.  Civ.  App.  204, 
45  S.  W.  315.  Wis.— Badger  Brass  Mfg. 
Co.  V.  Daly,  137  Wis.  601,  119  N.  W. 
328. 

58.  Cal. — Gianella  v.  Gray,  8  Cal. 
App.  xiii,  96  Pac.  329,  special  demurrer, 
not  general  demurrer,  proper  method  to 
object  thereto.  HI. — Eeed  v.  New  York, 
etc.  Bank,  230  III.  50,  82  N.  E.  341. 
Ind.— Shafor  v.  Pry,  164  Ind.  315,  73 
N.  E.  698.  Mo. — Mason  v.  Dietering, 
132  Mo.  App.  26,  111  S.  W.  862. 

[a]  A  statement  may  be  sufficient 
to  raise  an  issue  in  a  mere  pleading 
and  yet  insufficient  to  warrant  an  in- 
junction. Ladd  V.  Eamsby,  10  Ore. 
207,  citing  Eedfield  v.  Middleton,  7 
Bosw.   (N.  T.),  649. 

59.  U.  S. — St.  Louis  v.  Knapp,  etc. 
Co.,  104  U.  S.  658,  26  L.  ed.  883.  Ala. 
Hooper  v.  Dora  Coal  M.  Co.,  95  Ala. 
235,  10  So.  652;  Casey  v.  Holmes,  10 
Ala.  776,  787  (reasonable  certainty). 
Mich. — ^Baltic  Min.  Co.  v.  Circuit  Judge, 
177  Mich.  632,  144  N.  W.  209.  N.  J. 
Paterson,  etc.  E.  Co.  v.  Jersey  City, 
9  N.  J.  Eq.  434. 

60.  V.  S.-— St.  Louis  V.  Knapp,  etc. 
Co.,  104  U.  S.  658,  26  L.  ed.  883.    Conn. 

Vol.  xni 


50 


INJUNCTIONS 


in  support  of  the  general  statement  or  charge  in  the  bill.  While  the 
facts,  and  not  merely  the  evidence  thereof  must  be  alleged,^^  if  suffi- 
cient facts  are  alleged,  to  authorize  relief  by  injunction  other  allega- 
tions in  the  nature  of  evidence  will'  not  vitiate  the  complaint.''^  Nor 
will  allegations  of  facts  which  may  be  material  be  held  impertinent 
because  evidential  in  character."^ 

Averments  Inconsistent,  Contradictory  or  Argumentative.  —  When  the  alle- 
gations of  the  bill  are  inconsistent  and  contradictory,^*  or  argumenta- 
tive and  inferential  only  from  the  facts  stated,"^  or  can  only  be  made 
sufficient  by  the  aid  of  presumption,"*  or  are  all  in  the  alternative, 
they  do  not  authorize  the  issuance  of  an  injunction."^ 


New  Tork,  etc.  E.  Co.  v.  Scovill,  71 
Conn.  136,  41  Atl.  246,  71  Am.  St. 
Eep.  159,  42  L.  B.  A.  157.  la.— -Snyder 
V.  Ft.  Madison  St.  E.  Co.,  105  Iowa 
284,  75  N.  W.  179,  41  L.  E.  A.  345. 
Mich. — ^Baltic  Min.  Co.  v.  Circuit  Judge, 
177  Mich.  632,  144  N.  W.  209.  Mo. 
Grand  Chapter  v.  United  Grand  Chap- 
ter, 93  Mo.  App.  560.  N.  H. — Marden 
V.  Portsmouth  Milling  Co.,  70  N.  H. 
269,  48  Atl.  282.  Pa. — McConahy 
V.  "Western  Allegheny  E.  Co.,  31  Pa. 
Super.  215.  Wash. — Woodcock  v.  Guy, 
33  Wash.  234,  74  Pae.  358. 

[a]  Ultimate  Rather  Than  Proliative 
Facts. — A  complaint  alleging  ultimate 
rather  than  probative  facts  is  sufficient 
under  Cal.  Code  Civ.  Proc,  §527,  to 
support  an  injunction,  though  unsup- 
ported by  affidavits.  Porter's  Bar  D. 
Co.  V.  Beaudry,  15  Cal.  App.  751,  115 
Pac.  951. 

[b]  The  complaint  upon  which  an 
injunction  is  granted  need  be  no  more 
than  a  pleading,  containing,  of  course, 
a  sufficient  statement  of  the  ultimate 
facts  to  satisfy  the  court  that  there 
exists  grounds  for  temporary  relief. 
Porter's  Bar  D.  Co.  v.  Beaudry,  15  Cal. 
App.  751,  115  Pac.  951. 

61.  Wells,  Fargo  &  Co.  v.  Guilheim 
(Tex.  Civ.  App.),  169  S.  W.  1053. 

62.  Cain  v.  State,  47  Tex.  Civ.  App. 
382,  106  S.  W.  770. 

63.  South,  etc.  E.  Co.  v.  Eailroad 
Oomr.,  171  Fed.  225. 

64.  Union  Bank,  etc.  Co.  v.  Powell 
(Ala.),  53  So.  808;  Eoy  v.  Henderson, 
132  Ala.  175,  31  So.  457;  Gamp  i: 
Matheson,  30  Ga.  170. 

[a]  Where  there  are  contradictory 
or  inconsistent  allegations  in  a  bill,  its 
equity  will  be  tested  by  the  weaker, 
rather  than  the  stronger  allegations. 
Godwin  v.  Phifer,  51  Pla.  441,  454.  41 
So.  597. 
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[b]  Distinct  Causes  as  Inconsistent 
in  Averments. — If  there  be  united,  in 
the  complaint  two  different  causes  of 
action,  both  seeking  practically  the  at- 
tainment .of  the  same  ultimate  object, 
it  does  not  follow,  merely  because  cer- 
tain averments  of  one  cause  of  action 
so  pleaded  may  be  in  some  material 
particulars  contradictory  to  or  incon- 
sistent with  those  of  the  other  cause 
stated,  that  the  temporary  injunction 
should  be  refused,  if  either  or  both 
causes  disclose  a  reason  for  the  grant- 
ing of  such  temporary  relief.  Porter's 
Bar  D.  Co.  v.  Beaudry,  15  Cal.  App. 
751,   115   Pac.   951.        \ 

65.  U.  S.— Hagge  v.  Kansas  City  E. 
Co.,  104  Fed.  391.  Ala. — Ferguson  v. 
Selma,  43  Ala.  398.  Conn. — Mead  v. 
Stirling,  62  Conn.  586,  596,  27  Atl.  591, 

23  L.  E.  A.  227.  Ga.— Battle  v.  Stephen- 
son, 32  Ga.  25.  Minn. — Maloney  v. 
Finnegan,  38  Minn.  70,  35  N".  W.  723; 
Warsop  V.  Hastings,  22  Minn.  437. 
R.  I. — McCulla  V.  Beadleston,  17  E.  I. 

20,    25,    20    Atl.     11.     .Tex Duck    v. 

Peeler,  74  Tex.  268,  11  S.  W.  1111. 

[a]  An  allegation  that  the  threatened 
acts  will  "be  published  in  masonic 
circles  and  otherwise  most  extensively 
circulated,  injuring  his  financial  cred- 
it" not  showing  that  plaintiff  had  any. 
credit  or  needs  any  credit,  or  is  en- 
gaged in  any  occupation  in  connection 
with,  which  credit  would  be  convenient 
is  insufficient  as  it  is  argumentative 
and,  not  direct.  Mead  v.  Stirling,  62 
Conn.  586,  596,  27  Atl.  591,  23  L.  E.  A. 
227. 

66.  Perkins  v.  Collins,  3  N.  J.  Eq. 
482. 

67.  liadd  v.  Eamsby,  10  Ore.  207 
(that  judgment  debtor  was  either  dead 
or  else  resided  in  another  county  is 
bad);  Mengel  «.  Lehigh  Coal,  etc.  Co., 

24  Pa.  Co.  Ct.  157  (charging  the  doing 
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(n.)  Alleging  Opinions  or  Legal  Conclusions.  —The  harshness  of  the 
remedy  by  injunction  requires  a  strict  adherence  to  the  rule  that  the 
bill  or  complaint  must  state  distinctly  the  facts  and  circumstances 
upon  which  complainant's  right  to  the  relief  demanded  depends,  and 
not  opinions  or  mere  legal  conclusions."*  Unless  the  statement  in  the 
nature  of  a  conclusion  i^  supported  by  the  facts  or  circumstances  on 
which  it  rests  it  is  insufficient  to  sustain  an  application  for  an  in- 


of  past  "or"  continuing  -wrongs 
against  "the  defendants"  is  insuffi- 
cient) . 

68.  U.  S. — Indian  Land,  etc.  Co.  ■». 
Shoenfelt,  135  Fed.  484,  68  0.  C.  A. 
196;  Kansas  City,  etc.  E.  Co.  V.  Quig- 
ley,  181  Fed.  190  (alleging  irreparable 
injury  and  multiplicity  of  suits  'will 
follow  if  not  granted  is  a  mere  con- 
elusion);  Pullman  Co.  i}.  Tamble,  173 
Fed.  200;  Illinois  Life  Ins.  Co.  v.  New- 
man, 141  Fed.  449;  Gaines  &  Co.  .». 
Srouf  e,  117  Fed.  965.  Ala. — Blackman  v. 
Mauldin,  164  Ala.  337,  51  So.  23,  27  L. 
B.  A.  (N.  S.)  670;  Montgomery  Light, 
etc.  Co.  V.  Citizens'  Light,  etc.  Co.,  142 
Ala.  462,  38  So.  1026;  New  Decatur 
17.  Nelson,  102  Ala.  556,  15  So.  275 
(alleging  tax  is  illegal  is  insufficient); 
Kingsbury  v.  Flowers,  65  Ala.  479,  39 
Am.  Eep.  14.  Ark. — Ex  parte  Foster, 
11  Ark.  304.  Cal.— Willis  v.  Laurid- 
son,  161  Cal.  106,  118  Pao.  530;  Brown 
V.  Rea,  150  Cal.  171,  88  Pao.  713; 
Davitt  V.  American  Bakers'  Union,  124 
Cal.  99,  56  Pac.  775;  Schuyler  v. 
Broughton,  65  Cal.  252,  3  Pac.  870  (that 
deed  if  executed  will  be  a  cloud  on 
complainant's  title  is  a  mere  conclu- 
sion) ;  Bishop  v.  Owens,  5  Cal.  App. 
83,  86,  89  Pac.  844  (alleging  "multi- 
plicity of  suits"  and  that  the  con- 
tinued trespass  "will  ripen  into  a  right 
and  an  easement  on  plaintiff's  prop- 
erty," and  "will  so  constitute  and 
create  an  obstruction  to  the  free  and 
■peaceable  use  of  the  aforesaid  prop- 
erty" are  only  conclusions);  Merced 
Falls,  etc.  Co.  v.  Turner,  2  Cal.  App. 
720,  84  Pac.  239  (alleging  irreparable 
injury  is  mere  conclusion).  Colo. — Mc- 
Lean V.  Farmers',  etc.  Co.,  44  Colo. 
184,  98  Pac.  16  (that  defendant's  acts 
are  unlawful  and  illegal  is  a  mere  con- 
clusion). D.  O. — McBride  v.  Boss,  13 
App.  Cas.  576.  Fla. — Drew  Lumb.  Co 
V.  Union  Inv.  Co.,  66  Fla.  382,  63  So 
836;  Gillespie  v.  Chapline,  59  Fla.  500, 
52_  So.  722  (allegation  of  irreparable 
injury  mere  conclusion);  Builders  Sup- 


ply Co.  V.  Acton,  56  Fla.  756,  47  So. 
822;  Godwin  v.  Phifer,  51  Fla.  441,  450, 
41  So.  597;  Louisville,  etc.  E.  Ce.  v, 
Gibson,  43  Fla.  315,  31  So.  230.  Ga, 
Huxford  V.  Southern  Pine  Co.,  124  Ga. 
181,  52  S.  E.  439;  Catching  v.  Terrell, 
10  Ga.  576.  111.— People  v.  Grand  Trunk, 
etc.  E.  Co.,  232  111.  292,  83  N.  E.  839; 
Van  Gilder  v.  Einger,  163  111.  App. 
105;  Case  &  Martin  Co.  v.  Forest  Park, 
152  m.  App.  188;  Swanson  v.  Fisher, 
148  III.  App.  104  (alleging  irreparable 
injuty  a  mere  conclusion) ;  "West  End 
Athletic  Assn.  v.  Geiger,  140  111.  App. 
378  (alleging  corporate  election  void); 
Oekenholdt  v.  Frohman,  60  111.  App. 
300.  Ind.— ^Grand  Trunk,  etc.  E.  Co. 
V.  South  Bend,  174  Ind.  203,  89  N.  E. 
885,  36  L.  E.  A.  (N.  S.)  850,  rehearing 
denied,  91  N.  E.  809;  Shafor  v.  Fry, 
164  Ind.  315,  73  N.  E.  698;  Wabash 
R.  Co.  V.  Engleman,  160  Ind.  329,  66 
N.  E.  892;  Palmer  v.  Logansport,  etc. 
Co.,  108  Ind.  137,  143,  8  N.  E.  905; 
Smith  V.  Miller,  44  Ind.  App.  168,  88 
N.  E.  859.  Kan. — McKeever  v.  Buker, 
80  Kan.  201,  101  Pac.  991,  that  com- 
plainant will  suffer  great  annoyance 
and  inconvenience  is  a  conclusion.  La. 
Coguenham  v.  Avoca,  etc.  Co.,  130  La. 

323,  57  So.  989;  Jennings-Heywood  Oil 
Syndicate  v.  Heywood  Oil  Co.,  117  La. 
536,  42  So.  126.  Md.— Davis  v.  Balti- 
more, etc.  E.  Co.,  102  Md.  371,  377,  62 
Atl.  572;  Lamm  v.  Burrell,  69  Md.  272, 
14  Atl.  682.  Mich.— Great  Hive,  etc. 
of  M.  V.  Supreme  Hive,  etc.,  129  Mich. 

324,  88  N.  W.  882.  Miss.— Gaillard  v. 
Thomas,  61  Miss.  166.  Mont.— Brandt 
V.  Mcintosh,  47  Mont.  70,  130  Pac. 
413.  Neb.— Wabaska  Elec.  Co.  v.  Wy- 
more,  60  Neb.  199,  82  N.  W.  626; 
Blakeslee  v.  Missouri  Pac.  E.  Co.,  43 
Neb.  61,  61  N.  W.  118.  N.  Y. 
Kienle  v.  Gretsch  Realty  Co.,  133 
App.  Div.  391,  117  N.  T.  Supp. 
500;  Ehrich  v.  Grant,  111  App.  Div. 
196,  97  N.  T:  Supp.  600;  Melody  v. 
Goodrich,  67  App.  Div.  368,  73  N.  T. 
Supp.   741.     N,   O. — ^Billings  v.   Joines, 
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151  K.  C.  363,  66  S.  E.  307.  N.  D. 
Minneapolis,  etc.  E.  Co.  v.  Dickey  Coun- 
ty, 11  N.  D.  107,  90  N.  W.  260.  Okla. 
NoTsle.  State  Bank  v.  Haskell,,  22 
Okla.  48,  97  Pac.  590.  Ore.— 
Longshore  Prtg.  Co.  x>.  Howell,  26 
Ore.  527,  38  Pac.  547,  46  Am.  St. 
Eep.  640,  28  L.  E.  A.  464;  Ladd  v. 
Eamsby,  10  Ore.  207  (that  affidavit  for 
publication  of  summons  was  insufficient 
is  bad;  facts  must  be  set  forth  show- 
ing it  was  insufficient).  Pa. — Dilworth 
Coal  Co.  V.  Kidney,  43  Pa.  Super.  625, 
proceedings  at  law  were  defective,  null 
and  void,  mere  conclusion.  S.  0. — Jor- 
dan V.  Greenville,  79  S.  C,  436,  60 
S.  E.  973,  general  allegation  of  uncon- 
stitutionality and  illegality  without 
specific  facts,  insufficient.  S.  D. — ^Beatty 
V.  Smith,  14  S.  D.  24,  84  N.  W.  208. 
Tenn.— Fort  v.  Orndorff,  7  Heisk.  167; 
Levan  v.  Patton,  2  Heisk.  108.  Tex. 
Eoaring  Springs  T.  Co.  v.  Paducah 
Tel.  Co.  (Tex.  Civ.  App.),  164  S.  W. 
50;  Schlinke  v.  De  Witt  County  (Tex. 
Civ.  App.),  145  S.  W.  660  (that  com- 
plainant's property  was  taken  without 
just  compensation  without  stating  facts 
is  a  mere  conclusion) ;  Moss  v.  Whitson 
(Tex.  Civ.  App.),  130  S.  W.  1034  (al- 
leging officers  were  proceeding  without 
legal  process  or  authority  of  law  is 
mere  conclusion) ;  New  Tork  Chem. 
Co.  «.  Spell  Bros.,  56  Tex.  Civ.  App. 
315,  120  S.  "W.  579  (that  jddgment  was 
void  for  errors  of  law).  Va.. — South, 
etc.  ^E.  Co.  V.  Virginia,  etc.  E.  Co.,  104 
Va.  323,  51  S.  E.  843.  Wash.— Spokane, 
etc.  E.  Co.  V.  Spokane,  5  Wash.  634, 
32  Pac.  456.  Wis.— Badger,  etc.  Co. 
V.  Daly,  137  Wis.  601,  119  IST.  W.  328. 
See  generally  the  title  "Ooncluslons 
of  Law." 

[a]  Inferences,  generalities,  pre- 
sumptions and  conclusions  of  law  have 
no  place  in  such  a  pleading.  Davitt 
V.  American  Bakers'  Union,  124  Cal. 
99,  56  Pac.  775. 

[b]  "This  is  required  for  two  rea- 
sons, first  because  courts  are  reluctant 
to  interfere  with  the  free  use  and  en- 
joyment of  property  by  an  owner  or 
occu^iant,  and  will  only  interfere  where 
it  it,  clearly  made  to  appear  that  the 
use  and  enjoyment  are  injurious  to 
the  rights  of  others.  Thebaut  v.  Can- 
ovaj  11  Ela.  143,  text  170;  Eandall  v. 
Jacksonville  St.  E.  E.  Co.,  19  Pla.  409, 
text  426;  Shivery  v.  Streeper,  24  Pla. 
103,  3  South.  Eep.  865.  Second,  be- 
cause on  an  application  for  an  injunc- 
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tion,  the  court  may  go  into  the  merits 
as  disclosed  by  the  bill  and  which  are 
intrinsic  and  dependent  upon  its  ex- 
press allegations  and  charges,  but  can- 
not grant  relief  except  upon  the  mat- 
ters charged  in  the  bill."  Godwin  v. 
Phifer,  51  Ela.  441,  450,  41  So.  597.  , 
[cj  Illustrations (1)  ^uch  aver- 
ments as  that  an  appraiser  did  not 
make  any  legal  report  (Sim  v.  Hurst, 
44  Ind.  579),  (2)  or  the  levy  of  taxes 
was  for  an  "illegal  or  unauthorized 
purpose"  (Mace  v.  Carteret  County, 
99  N.  O.  65,  5  S.  E.  740),  (3)  or  the  erec- 
tion of  obstructions  upon  a  road  was 
"without  any  authority  of  law"  (Palm- 
er V.  Logansport,  etc.  E.  Co.,  108  Ind. 
137,  8  N.  E.  905),  (4)  or  that  defend- 
ant's services  were  unique  and  extra- 
ordinary requiring  peculiar  and  marked 
ability  to  prosecute  them  successfully 
(Gossard  Co.  v.  Crosby,  132  Iowa  155, 
109  K.  W.  483,  6  L.  E.  A.  [N.  S.]  1115), 
are  mere  conclusions. 

[d]  An  allegation  of  payment  is  not 
sufficient,  but  the  petition  should  state 
when  and  how  such  payment  was  made. 
Prout  V.  Gibson,  1  Crancli  C  C.  389, 
20  Fed.  Gas.  No.  11,445. .  See  generally 
the  title  "Payment."    ■*i*e-  i 

[e]  Collusion. — ^An  averment  in  an 
action  to  restrain  the  building  of  a 
county  vault,  "that  said  contract  or 
agreement  was  made  by  collusion  or 
agreement  between  said  A  and  ce-re- 
spondents,  or  some  of  them,  in  order  to 
give  said  A  an  undue  advantage  in  the 
erection  of  the  vault,  over  any  other 
persons,  to  the  great  damage  and  in- 
jury of  the  county,"  does  not  set  out 
sufficient  facts  constituting  the  col- 
lusion. Hays  V.  Ahlricha,  115  Ala.  239, 
247,  22   So.  465. 

[f]  Conspiracy  or  Boycott. — An  al- 
legation of  a  conspiracy  without  stat- 
ing in  what  the  conspiracy  consists  is 
insufficient  to  warrant  injunctive  re- 
lief. McHenry  v.  Hazard,  45  Barb. 
(N.  Y.)  657;  New  Tork,  etc.  R.  Co. 
V.  Eeeves,  41  Misc.  490,  85  N.  T.  Supp. 
28.  See  generally  the  title  ."Con- 
spiracy." !;•;■       /  ■  ( 

[g]  Boycott. — If  an  association  was 
the  instrumentality  by  which  the  boy- 
cott was  carried  on,  the  object  being 
to  restrain  the  various  steps  towards 
the  boycott,  as  well  as  the  boycott 
itself,  the  bill  should  allege  the  exist- 
ence of  the  association,  the  relation 
the  other  defendants  bor.e  to  it,  and 
so  much   of  its  organization  as  would 
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junction.*®  Such  allegations  as  that  the  acts  complained  Oj.  were  done 
without  authority  of  law,'"  or  were  unconstitutional,^^  contrary  to 
statute,^^  or  were  wrongful,  and  unlawful,'^  or  that  certain  proceed- 


h 


enable  the  court  to  understand  tie 
manner  in  ■which  its  business  ■vras  car- 
ried on  and  the  object  for  which  it  was 
created.  It  was  also  necessary  and 
proper  to  set  out  each  step  that  was 
taken  by  the  association,  by  way  of 
establishing  the  boycott.  Park  &  Sons 
Co.  V.  National  "W.  Drug  Assn.,  30  App. 
Div.  508,  52  N.  T.  Supp.  475. 

[h]  MaHoiously,  Fraudulently,  H- 
legaUy. — "The  case  is  not  brought 
within  equitable  principles  by  charac- 
terizing the  acts  of  th»  defendants,  er 
the  acts  which  it  is  assumed  they  are 
going  t«  commit,  with  reference  to 
some  transactions  yet  to  be,  as  'ma- 
liciously, fraudulently,  and  illegally 
done,'  without  stating  facts  from 
which  this  inference  may  be  properly 
drawn;  nor  is  the  case  strengthened 
by  the  allegation  that  defendants  have 
'engaged  in  a  scheme  and  conspiracy 
to  defraud  the  plaintifE,'  where  it  is 
not  made  to  appear  by  the  facts  stated 
in  what  this  alleged  conspiracy  con- 
sists. To  .  allege  that  the  defendants 
have  conspired  and  will  conspire  is  to 
allege  but  a  conclusion  of  the  pleader 
which  is  not  strengthened  by  being 
sworn  to  positively;  and,  if  w»  keep 
in  mind  the  fact  that  these  alleged 
schemes  and  conspiracies  are  in  refer- 
ence to  matters  in  a  large  degree  which 
have  taken  no  form,  it  will  be  seen 
that  there  is  no  ground  on  which  a 
court  of  equity  may  properly  take  jur- 
isdiction." New  York  Cent.  &  H.  R. 
E.  Co.  V.  Beeves,  41  Misc.  490,  85  N.  Y. 
Supp.  28,  33. 

[i]  Facts  Concerning  Extension  to 
Principal — ^Where  a  surety  seeks  to 
restrain  the  enforcement  of  a  note  be- 
cause of  the  making  of  an  extension 
of  time  to  the  principal,  the  bill  should 
not  simply  state  that  the  defendant  did 
extend  the  time  of  payment,  but  should 
give  specifications  of  time,  place,  con- 
sideration or  other  circumstances  of 
the  alleged  new  agreement  which  would 
enable  the  court  to  determine  whether 
there  was  any  such  binding  contract 
of  extension  as  should  relieve  the 
surety.  Grier  v.  Plitcraft,  57  N.  J. 
Eq.  556,  41  Atl.  425. 
k  [j]    Charging      Non-observance      of 


Forms  for  Organization. — A  general  al- 
legation in  a  bill  to  enjoin  the  is- 
suance of  bonds  by  an  irrigation  dis- 
trict that  the  forms  prescribed  by  law 
for  its  organization  were  not  observed, 
is  insufficient.  It  should  specify  in 
what  respect  the  forms  were  not  ob- 
served. Coguenham  v.  Avoca,  etc. 
Co.,  130  La.  323,  57  So.  989. 

69.  Cal.— Willis  v.  Lauridson,  161 
Cal.  106,  118  Pao.  530;  Bishop  v. 
Owens,  5  Cal.  App.  83,  89  Pac.  844. 
Colo. — McLean  v.  Farmers',  etc.  Co., 
44  Colo.  184,  98  Pac.  16,  19.  Ind. 
Shafor  v.  Pry,  164  Ind.  315,  73  N.  E. 
69$.  Md. — Lamm  v.  Burrell,  69  Md. 
272,  14  Atl.  682.  Tex. — Schlinke  v.  Do 
Witt  County  (Tex.  Civ.  App.),  145  S.  W. 
660. 

70.  Palmer  v.  Logansport,  etc.  Eoad 
Co.,  108  Ind.  137,  8  N.  E.  905;  Gilmore 
V.  Norton,  10  Kan.  491. 

71.  Ozark-Bell  Tel.  Co.  v.  Spring- 
field, 140  Ped.  666,  669;  Thomas  v.' 
Eowe   (Va.),  22  S.  E.  157. 

72.  Smith  v.  Lockwood,  13  Barb. 
(N.  Y.)   209. 

73.  McLean  v.  Farmers',  etc.  Co.,  44 
Colo.  184,  98  Pac.  16. 

[a]  A  petitien  to  enjoin  a  munic- 
ipal officer  from  doing  wrongful  acts 
on  plaintiff's  property  under  an  order 
from,  the  city  council,  must  rebut  the 
presumption  of  the  validity  of  the  or- 
der by  allegations  showing  that  it  was 
invalid  for  some  reason-,  or  that  it  was 
oppressive  and  inequitable,  and  plain- 
tiff had  no  adequate  remedy  at  law. 
A  mere  allegation  that  the  acts  were 
wrongful  and  unlawful  is  insufficient. 
Quinn  v.  Schneider,  118  Mo.  App.  39y 
94  S.  W.  742. 

-[b]  "The  averment  that  the  ap- 
pellant 'has  illegally,  wrongfully  and 
unjustly  procured  a  writ'  directing 
the  sheriff  to  eject  the  appellee  fyom 
certain  premises,  is  vague  and  in- 
definite. There  is  nothing  to  show  the 
nature  of  the  writ  or  to  designate  the 
tribunal  that  issued  it.  .  .  .  The  aver- 
ments actually  made  are  merely  the 
conclusions  of  the  pleader  from  the 
facts  within  his  knowledge;  but  those 
facts  are  not  disclosed,  as  they  should 
have    been,    so    that    the    court    could 
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ings  or  acts  are  void''*  are  but  averments  of  a  conclusion  and  arc 
insufficient.  Likewise  general  allegations  as  to  mistake  or  oversight 
on  complainant's  part,"  or  as  to  waste,^"  or  an  abuse  of  trust/''  or 
that  the  court  rendering  a  judgment  was  without  jurisdiction/^  are 
insufficient. 

(III.)  Allegatians.  on  Inf onnation  and  Belief  —  In  accordance  with  the 
rule  as  to  certainty,  allegations  of  facts  on  information  and  belief 
are  insufficient  to  authorize  the  issuance  of  a  preliminary  injunction 
and  render  the  complaint  defective.  The  material  facts  must  be 
stated  positively.''^  Though  averments  are  upon  information  and  be- 
lief where  the  injunction  is  granted  upon  notice,  they  are  sufficient 


see  whether  these  conclusions  were  well 
founded  or  not."  Lamm  v.  Burrell,  69 
Md.  272,  14  Atl.  682, 

74.  111. — West  End  Athletic  Assn. 
t).  Geiger,  140  111.  App.  378,  corporation 
election  void.  Ind. — Gum  Elastic  Eoof- 
ing  Co.  V.  Mexico  Pub.  Co.,  140  Ind. 
158,  39  N.  E.  443;  Kleyla  v.  Haskett, 
112  Ind.  515,  14  N.  E.  387;  Gueriu  v. 
Kraner,  97  Ind.  533.  Kan. — Mariner  i). 
Mackey,  25  Kan.  669.  Neb.— Her  «. 
Colson,  8  Neb.  331. 

[a]  Void  Ordinance.  —  Extraneous 
facts  which  show  a  resolution  passed 
by  the  city  council  was  void  may  be 
alleged,  and  on  motion  for  a  prelim- 
inary injunction  will  be  considered  as 
true,  but  allegations  based  on  an  un- 
warranted construction  of  the  ordi- 
nance may  be  disregarded.  Minneapolis, 
etc.  E.  Co.  V.  Minneapolis,  189  Fed. 
445. 

75.  Kidwell  V.  Masteraon,  3  Cranch 
C.  b.  52,  14  Fed.  Cas.  No.  7,758;  Sim- 
mons V.  Martin,  53  Ga.  620. 

[a]  Mistake.— It  is  not  sufficient  to 
allege  that  complainant  was  prevented 
by  mistake,  oversight,  unintentional, 
undiscovered  and  accidental  omission, 
but  he  must  further  allege  how  the 
mistake,  oversight,  etc.,  occurred  so 
that  the  court  may  see  there  was  no 
fault  or  want  of  diligence  on  com- 
plainant's part.  Simmons  v.  Martin, 
.53  Ga.  620. 

76.  Montgomery  v.  Walker,  36  Ga. 
515;  Capner  v.  nemington  M.  Co.,  3 
^^    ■^    Eq.  467. 

Cooper  v.  Cooper,  5  N.  J.  Eq.  9. 
Logansport  v.  La  Rose,  99  Ind. 


N.  J, 
77. 
78. 

117. 
79. 

Fed. 

117 


'C-  S.— Thompson  v.  Pack,  219 
624;  Gaines  &  Co.  v.  Sroufe, 
Eed.  965;  Brooks  V.  O'Hara 
Bloss, 


Bros.,     8     Fed.    -529;     In 
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3  Fed.  Cas.  No.  1,562.  Ala. 
Woodward  v.  State,  173  Ala.  7,  55  So. 
506.  Conn. — Wells  v.  Bridgeport  Hyd. 
Co.,  30  Conn.  316,  79  Am.  Dec.  250. 
Fla. — ^Baker  v.  McKinney,  54  Fla.  495, 
44  So.  944;  Cunningham  «.  Tucker,  14 
Fla.  251.  Ga. — ^Bryan  v.  King,  51  Ga. 
291;  Jones  V.  Macon,  etc.  E.  Co.,  39  Ga, 
138;  Taylor  v.  Harp,  37  Ga.  359.  lU. 
Greenberg  v.  Holmes,  ICiO  111.  App.  186. 
Ind. — Henderson  v.  Reynolds,  168  Ind. 
522,  81  N.  E.  494,  11  L.  R.  A.  (N.  S.) 
9,60;  Spurgeon  v.  Rhodes,  167  Ind.  1, 
78  N.  E.  228.  Mich. — Allen  v.  Wayne 
Cir.  Judge,  159  Mich.  612,  124  N.  W. 
581;  Manistique  L.  Co.  v.  Lovejoy,  55 
Mich.  189,  20  N.  W.  899.  Minn.— Arm- 
strong V.  Sanford,  7  Minn.  49.  Mont. 
Wetzstein  v.  Boston,  etc.  M.  Co.,  26 
Mont.  193,  202,  66  Pae.  943,  Code  Civ. 
Proc,  §272.  N.  Y.— Hecker  v.  New 
York,  28  How.  Pr.  211,  18  Abb.  Pr. 
369;  Lowry  v.  Be  Chandenedes,  141 
App.  Div.  924,  125  N.  Y.  Supp.  1042; 
Sullivan  v.  Parkes,  69  App.  Div.  221, 
74  N.  Y.  Supp.  787  (where  there  is 
no  statement  of  the  information  upon 
which  allegation  is  based) ;  Knapp  v. 
Hall,  63  Hun  624,  17  N.  Y.  Supp.  437. 
N.  0.— Patterson  v.  Miller,  57  N.  C. 
451;  Wright  V.  Grist,  45  N.  C.  203. 
Okla.— Tibbits  v.  Miller,  9  Okla.  677, 
60  Pac.  95.  Pa.— Williams  v.  Union 
Imp.  Co.,  6  Kulp  417.  Tex. — Ewing  v. 
Duncan,  81  Tex.  230,  16  S.  W.  1000. 
Vt.— Clark  v.  Peck's  Exrs.,  79  Vt.  275, 
65  Atl.  14.  W.  Va.— Farland  V.  Wood, 
35  W.  Va.  458,  14  S.  E.  140;  Lovell 
V.  Chilton,  2  W.  Va.  410.  Wis.— Carsteiis 
■V.  Fond  du  Lac,  137  Wis.  465,  119  N. 
W.  117,  121;  Pittelkow  v.  Herman,  94 
Wis.  666,  69  N.  W.  805;  Gaertner  v. 
Pond  du  Lac,  34  Wis.  497.  Eng.— Scott 
«.  Becher,  4  Price  346,  18  Rev.  Rep. 
722.  -  ' 
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when  defendant  in  no  manner  denies  the  averments,'"  or  where  such 
allegations  are  accompanied  with  an  averment  that  the  iniiormation 
was  derived  from  defendant  or  his  testator.'^  If  the  facts  and  cir- 
cumstances are  not  within  complainant's  personal  knowledge,  he  may 
state  them  upon  his  information  and  belief,  and  annex  or  file  there- 
with a  supporting  affidavit  of  some  other  person,  who  has  personal 
knowledge  of  the  facts  alleged,*^  and  if  complainant  is  unable  to  pro- 
cure such  affidavit  it  may  be  dispensed  with  where  the  bill,  states 
sufficient  excuse  for  the  failure  to  annex  it.'*  Again,  where  the  facts 
are  only  in  the  knowledge  of  the  defendant,  and  discovery  is  sought, 
the  plaintiff  may  state  that  he  is  informed  and  believes  that  a  fact  is 
true  and  therefore  charges  the  fact  to  be  true.'*  ., 


[a]  Such  defect  cannot  be  reached 
hy  demurrer  as  the  demurrer  admits  the 
truth  of  the  facts.  Tibbits  v.  Miller, 
9  Okla.  677,  60  Pao.  95. 

[b]  In  a  suit  by  the  people  this 
rule  should  be  strictly  applied.  People 
V.  City  of  New  York,  9  Abb.  Pr.  (N.  T.) 
253. 

80.  Colo. — ^Denver  Jobbers'  Assn.  v. 
People,  21  Colo.  App.  326,  122  Pae.  404, 
409,  cannot  be  raised  on  appeal  for 
the  first  time.  Ind. — Spurgeon  v. 
Ehodes,  167  Ind.  1,  78  N.  E.  229.  Mich. 
Allen  V.  Wayne  Cir.  Judge,  159  Mich. 
612,  124  N.  W.  581.  Wis.— Gibson  v. 
Gibson,  46  Wis.  462,  1  N.  W.  154. 

[a]  Where  the  averments  of  the 
bill  are  made  on  information  and  belief 
and  are  not  denied  by  defendant,  an 
injunction  issued  on  notice  will  not  be 
reversed  on  appeal,  though  the  bill  is 
not,  supported  by  the  affidavit  of  one 
conversant  with  the  facts.  Spurgeon 
V.  Bhodes,  167  Ind.  1,  78  N.  E.  228. 

81.  Cole  V.  Savage,  Clarke  Ch.  (N. 
T.)   361. 

82.  TJ.  S. — ^Brooks  V.  O'Hara  Bros., 
8  Fed.  529.  Colo. — Denver  Jobbers' 
Assn.  1).  People,  21  Colo.  App.  326,  122 
Pac.  404.  Fla. — ^Ballard  v.  Eokman,  20 
Fla.  661,  675.  Ga.— Lee  v.  Clark,  49 
Ga.  81;  Jones  v.  Macon,-  etc.  R.  Co.j 
39  6a.  138.  Mich. — Manistique  L.  Co. 
V.  Lovejoy,  55  Mich.  189,  20  N.  W. 
899.  N.  J. — Youngblood  v.  Schamp, 
15  ]Sr.  J.  Eq.  42.  N.  Y.— Bank  of  Or- 
leans V.  Skinner,  9  Paige  305;  Camp- 
bell V.  Morrison,  7  Paige  157. 

[a]  Sufficient  When  Supported  by 
Affidavit. — Though  a  bill  for  injunction 
on  information  and  belief  is  insufficient 
to  authorize  the  grant  of  a  preliminary 
injunction,  it  is  sufficient  on  an  order 
to  show  cause  when  supported  by  affi- 


davit.   Allen  V.  Wayne  Cir.  Judge,  159 
Mich.  612,  124  N.  W.  581. 

[b]  Where  the  sources  of  informa- 
tion and  basis  of  belief  are  set  forth 
in  the  afSdavit,  averments  upon  infor- 
mation and  belief  are  sufficient  to  per- 
mit the  issuance  of  an  injunction. 
Price  V.  Grice,  10  Idaho  443,  79  Pae. 
387. 

[c]  The  bill  should  distinguish  be- 
tween matters  Wleged  upon  complain- 
ant's knowledge  and  thoSe  alleged 
upon  information  and  belief.  Christian 
Hosp.  V.  People,  223  111.  244,  79  N.  E. 
72. 

83.  Campbell  v.  Morrison,  7  Paige 
(N.  Y.)  157;  French  v.  McGuire,  55 
How.  Pr.  (N.  Y.)  471  (informant  be- 
yond state). 

[a]  "In  such  cases,  upon  a  bill 
sworn  to  by  the  complainant,  charging 
the  facts  upon  his  information  and  be- 
lief, and  showing  why  it  is  impossible  to 
procure  the  affidavit  of  the  person  from 
whom  he  derived  his  information  and 
who  knew  the  facts  charged,  the  in- 
junction master,  instead  of  allowing  a 
general  injunction,  should  give  the  de- 
fendant an  opportunity  to  be  heard,  by 
directing  an  order  to  show  cause,  as 
authorized  by  the  32d  rule.  In  cases 
of  emergency,  where  serious  injury 
would  probably  be  done  to  the  com- 
plainant before  a  reasonable  time  to 
show  cause  would  expire,  the  master, 
upon  a  bill  thus  framed,  may  allow  a 
temporary  injunction  in  the  meantime; 
which  falls  of  course  when  the  time 
for  showing  cause  arrives,  if  not  con- 
tinued by  the  court."  Campbell  v. 
Morrison,  7  Paige  (N.  Y.)  157,  161. 

84.  IIl.^Greenberg  v.  Holmes,  100 
111.  App.  186.    N".  Y.— Campbell  v.  Mor- 
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6.  What  Averments  Essential.  —  a.  In  General.  —  The  bill  imist 
contain  any  special  allegations  provided  for  by  statute.''^'-  It  need  not 
disclose  whether  a  bond  has  been  filed/* 

b.  JurisMctional  Averments.  —  Amotmt  in  Controversy^.  —  Where 
the  jurisdiction  of  the  court  depends  upon  the  amount  in  controversy, 
the  complaint  should  distinctly  allege  that  complainant  had  suffered 
damage  to  the  jurisdictional  amount^"  from  the  wrongful  act  giving 
the  cause  of  action.*" 

c.  Facts  Giving  Rise  to  Bight  to  Relief. — (I.)  In  General.  — The 
bill  must  clearly  and  definitely  set  forth  the  facts  and  circumstances 
upon  which  complainant  predicates  his  prayer  for  the  injunction; 
it  must  set  forth  a  case  calling  for  the  equitable  interposition  of  the 
court  by  injunction.*"    The  bill  need  not  show  a  clear  right  to  a  per- 


rison,  7  Paige  157.  Okla.— Tibbits  v. 
Miller,  9  Okla.  677,  60  Pac.  95. 

85.  Alleging  First  Application. 
Tennessee  Code,  §5180,  provides  that 
the  petition  shall  state  that  it  is  the 
first  application  for  such  process  but 
the  failure  to  so  allege'  is  a  mere  mat- 
ter of  form,  ■waived  by  failure  to  ob- 
ject in  the  proper  form  and  at  the 
proper  time.  Boyd  v.  Hiekey  (Tenn. 
Ch.),  35  S.  W.  1024. 

86.-    Smith  v.  Chandler,  13  Ind.  513 

87.  North  American  Cold  Storage 
Co.,«.  Chicago,  151  Fed.  120;  Spaulding 
V.  Bvenson,  149  Fed.  913,  s.  c,  150  Fed. 
517,  9  L.  E.  A.  (N.  S.)  904;  Hagge 
V.  KaiJBas  City  St.  E.  Co.,  104  Fed. 
391. 

88.  Hagge  v.  Kansas  City  St.  E.  Co., 
104  Fed.  391,   394. 

89.  U.  S. — Hungerford  v.  Sigerson, 
20  How.  156,  15  Jj.  ed.  869;  Indian 
Land,  etc.  Co.  v.  Shoenfelt,  135  Fed. 
484,  68  C.  O.  A.  196;  Colgate  v.  White 
&  Co.,  180  Fed.  882  (it  need  not  state 
one  of  the  limited  causes  of  action  at 
law).  Ala. — McHan  «.  McMurry,  173 
Ala.  182,  55  So.  793;  Woodward  v. 
State,  173  Ala.  7,  55  So.  506;  Keener 
v.  Moslander,  171  Ala.  533,  54  So.  881, 
883;  E.  &  W.  E.  Co.  v.  E.  T.,  etc.  E. 
Co.,  75  Ala.  275;  Bishop  v.  Wood,  59 
Ala.  253.  Ark. — Murphy  v.  Harbison, 
29  Ark.  340;  Blakeney  v.  Ferguson,  14 
Ark.  640.  Cal. — Schuyler  v.  Broughton, 
65  Cal.  252,  3  Pac.  870.  Fla.— Louis- 
ville, etc.  E.  Co.  V.  Eailroad  Comrs., 
63  Fla.  491,  58  So.  543,  44  L.  E.  A. 
(N.  S.)  189;  Godwin  v.  Phifer,  51  Fla. 
441,  41  So.  597.  Ga.— Eogers  v.  Brand, 
lis  Ga.  494,  45  S.  E.  305;  Eyan  v. 
Fulghum,  96  Ga.  234,  22  S.  E.  940; 
Oliver   v.   Union,    etc.    R.    Co.,   83    Ga. 
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257,  9  S.  E.  1086;  Ison  v.  Manley,  72 
Ga.  209;  Kooekogey  v.  Plewellen,  24 
Ga.  608.  lU.— Eeed  v.  New  York,  etc. 
Bank,  230  111.  50,  82  N.  E.  341;  Law- 
rence V.  Traner,  136  111.  474,  27  N.  E. 
197;  Cadillac  Auto  Co.  v.  Boynton,  142 
111.  App.  381.  Ind. — ^Palmer  v.  Logans- 
port,  etc.  Eoad  Co.,  108  Ind.  137,  8 
N.  E.  905;  College  Corner,  etc.  Co.  v. 
Moss,  77  Ind.  139.  la. — ^Bamett  &  Co. 
V.  Weeks  &  Co.,  146  Iowa  598,  125 
N.  W.  221;  Berger  v.  Armstrong,  41 
Iowa  447.  La. — Eicard's  Heirs  v. 
Hiriart,  5  La.  244.  Md. — West  Arling- 
ton Land  Co.  v.  Plannery,  115  Md.  274, 
80  Atl.  965;  Euler  v.  Schroeder,  112 
Md.  155,  76  Atl.  164;  Stinson  v.  Elli- 
cott,  etc.  Co.,  109  Md.  Ill,  71  Atl.  527. 
Miss. — Stewart  v.  Brooks,  62  Miss.  492. 
Mont. — ^Wetzstein  v.  Boston,  etc.  M. 
Co.,  26  Mont.  193,  202,  66  Pac.  943, 
Code  Civ.  Proc,  §872.  Neb.— Hotch- 
kiss  V.  Keck,  84  Neb.  545,  121  N.  W. 
5'79;  Bishop  v.  Huff,  81  Neb.  729,  116 
N.  W.  665;  Zimmerman  v.  Trude,  SO 
Neb.  503,  114  N.  W  641  (to  enjoin 
collection  of  judgment  must  allege 
facts  showing  judgment  is  void) ;  Eick- 
ards  V  Coon,  13  Neb.  420,  14  N.  W. 
163.     Nev. — Sherman  v.  Clark,  4  Nev. 

138,  97  Am.  Dee.  516.     N.  H Coe  v. 

Winnepisiogee  Lake,  etc.  Co.,  37  N.  H. 
254.  N.  J. — Eodman  v.  Manganese 
Steel  S.  Co.,  75  N.  J.  Eq.  295,  72  Atl. 
963.  3Sr.  M.— 7w  re  Sloan,  5  N.  M.  590, 
25  Pac.  930..  N.  Y.— McHenry  v.  Jew- 
ett,  90  N.  Y.  58;  People  v.  Canal  Board, 
55  N.  Y.  390,  395;  Teller  v.  Van  Deusen, 
3  Paige  33;  Hart  v.  Clarke  &  Co.,  127 
App.  Div.  679,  111  N.  Y.  Supp.  886 
(must  state  facts  sufficient  to  consti- 
tute cause  of  action) ;  Goldman  v.  Corn, 
111  App.  Div.  674,  97  N,  Y.  Supp.  926; 
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manent  injunction  in  order  to  warrant  a  temporary  injundtion  where 
the  temporarj'^njunetion  is  prayed  for  in  order  to  conserve  the  rights 
of  the  complainant  pending  the  litigation.^"  Where  the  complaint 
does  not  set  forth  facts  justifying  an  injunction,  advantage  may  be 
taken  of  the  defect  at  any  stage  of  the  proceedings,  since  it  goes  to 
the  jurisdiction  of  the  court,"^  for  even  though  acts  are  illegal,  an 
injunction  cannot  be  granted  in  the  absence  of  allegations  showing 
some  distinct  ground  of  equity  jurisdiction.'^     If  complainant  omits 


Werbelovsky  v.  Michael,  106  App.  Div. 
138,  94  N.  Y.  Siipp.  156;  Hudson  Val. 
E.  Co.  V.  O'Connor,  95  App.,Div.  6,  88 
N.  Y.  Supp.  742;  LeBoy  v.  Chese- 
brough,  39  Misc.  285,  79  N.  Y.  Supp. 
442.  Ore. — ^Longshore  Prtg.  Co.  v.  How- 
ell, 26  Ore.  527,  38  Pac.  547,  46  Am. 
St.  Eep.  640,  28  L.  E.  A.  464;  Weiss 
V.  Jackson  County,  9  Ore.  470.  Pa. 
Cooke  V.  Central  Dist.,  etc.  Co.,  21  Pa. 
Super.  43;  Clopper  v.  Greensburg,  9  Pa. 
Dist.  598.  B.  I. — McCulla  v.  Beadles- 
ton,  17  E.  I.  20,  20  Atl.  11.  S.  C. 
Childs  V.  Columbia,  87  S.  C.  566,  70 
S.  E.  296,  34  L.  E.  A.  (N.  8.)  542; 
Wilson  V.  Cohen,  Eiee  Eq.  80.  Tex. 
Melton  V.  Lewis,  74  Tex.  411,  12  S.  W. 
93.  Utah. — Bailey  v.  Stevens,  11  Utah 
175,  39  Pac.  828.  Va. — Thomas  v.  Eowg, 
22  S.  E.  157.  Wis.— Judd  v.  Fox  Lake, 
28   Wis.   583. 

[a]  Admitted  Facts  Not  Alleged. 
In  Bogert  v.  Jackson,  118  Mich.  457, 
76  N.  W.  983,  it  was  held  that  the 
concession  by  complainant  of  facts 
which  did  not  appear  in  the  bill  was 
to  be  considered  by  the  court  in  de- 
termining its  insufficiency  as  against 
demurrer. 

[b]  A  bill  asking  for  relief  not  in 
itself  inconsistent,  but  justified  by  the 
stating  or  narrative  part  of  the  bill,  is 
ordinarily  sufficient;  nor  is  the  com- 
plainant limited  to  any  given  theory  in 
law,  provided  he  does  not  depart  from 
the  bill  itself.  Colgate  v.  White  & 
Co.,  180  Fed.  882,  886. 

[c]  Bill  To  Require  Abatement  of 
ITuisance. — Eeese  v.  Wright,  98  Md. 
272,  56  Atl.  976,  See  the  title  "Nuis- 
ance." 

[d]  Eatification  and  Estoppel. — If 
relief  by  injunction  is  sought  on  the 
grounds  of  ratification  and  estoppel, 
these  grounds  must  be  averred  in  the 
bill.  Belief  will  not  be  granted  for 
matter  not  alleged.  '  Eittenhouse  v. 
Newhard,  232  Pa.  433,  81  Atl.  445. 

[e]  '  'Wlien  the  state  as  plaintiff  in- 


votes  th«  aid  of  a  court  of  equity, 
it  is  not  exempt  from  the  rules  ap- 
plicable to  ordinary  suitors;  that  is, 
it  must  establish  a  case  of  equitable 
cognizance,  and  a  right  to  the  particu- 
lar relief  demanded."  People  v.  Canal 
Board,  55  N.  Y.  390,  395. 

[f]  The  provisions  of  the  code 
specifying  the  grounds  upon  which  an 
injunction  may  be  granted  does  not 
take  away  the  other  well  recognized 
grounds  of  equity  jurisdiction  existing 
prior  to  the  code.  Gates  v,  Barrett, 
79   Ky.   295. 

90.  Young  V,  Federal  Union  S.  Co., 
183  111.  App.  278. 

91.  U.  S.— Whelpley  v.  Erie  E.  Co., 
6  Blatchf.  271,  29  Fed.  Cag.  No.  17,504. 
Ala. — Jones  v.  Ewing,  56  Ala.  360. 
Fla. — Jacksonville  v.  Massey  B.-College, 
47  Fla.  339,  3«  So.  432.  Ga.— Eyan 
V.  Fulghum,  96  Ga.  234,  22  S.  E.  940; 
Georgia  Mut.  Loan  Assn.  v.  McGowan, 
59  Ga.  811.  ni.— Toledo,  etc.  E.  Co. 
V.  St.  Louis,  etc.  E.  Co.,  208  111.  623, 
70  N.  E.  715;  Yates  v.  Batavia,  79  111. 
500.  Mass. — Kenney  v.  Consumers'  Gas 
Co.,  142  Mass.  417,  8  N.  E.  138.  N.  Y. 
Dudley  v.  Mayhew,  3  N.  Y.  9. 

[a]  Deficiencies  in  the  bill  cannot 
be  aided  by  averments  in  the  petition 
for  mandamus  to  compel  the  issuance 
of  the  injunction.  Communy  v.  O 'Sul- 
livan, 127  La.  179,  53  So.  484. 

92.  Strenna  v.  City  Council,  86  Ala. 
340,  5  So.  115  (though  tax  illegal, 
grounds  of  equity  jurisdiction  must  be 
shown) ;  Godwin  V.  Phif  er,  51  Fla.  441, 
41   So.  597. 

[a]  Where  the  object  of  the  bill  in 
equity  is  to  obtain  the  specific  per- 
formance of  a  contract,  and  the  writ  of 
injunction  is  asked  for  as  ancillary 
thereto,  the  writ  -cannot  be  maintained 
unless  the  case  presented  by  the  bill 
would  authorize  a  court  of  equity  to 
enforce  the  contract.  Gelston  V.  Sig- 
mund,  27  Md.  334. 
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essential  facts  cr  states  such  facts  as  show  that  he  is  not  entitled  to 
an  injunction,  the  relief  will  be  denied.'^  But  the  complaint  is 
sufficient  if,  upon  any  state  of  proof  which  its  allegations  justified,  the 
court  could,  in  the  reasonable  exercise  of  judicial  discretion  have 
granted  an  injunction."*  "Whether  or  not  the  facts  charged  are  suffi- 
cient to  constitute  a  cause  of  action  for  injunction  is  a  matter  of  law 
for  the  court."' 

Negativing  Defense  Reasonably  Inferrable  From  Tacts  Alleged.  r-The  rule 
of  pleading  that  the  statements  of  a  party  are  to  be  taken  most 
strongly  against  him  is  reinforced  in  injunction  suits  by  the  further 
requirement  that  the  material  and  essential  elements  which  entitle  him 
to  relief  shall  be  sufficiently  certain  to  negative  every  reasonable  infer- 
ence arising  upon  the  facts  so  stated,  from  which  it  might  be  deduced 
that  he  is  not  entitled  to  relief."" 

Negativing  Affirmative  Defenses.  —  The  complainant  need  not  negative 
matters  constituting  affirmative  defenses."^ 


93.  Gillespie  v.  Chapline,  59  Pla. 
500,  52  So.  722;  Weeks  v.  Turner  L. 
Co.,  53  Fla.  793,  44  So.  173;  Godwiu 
V.  Phifer,  51  Fla.  441,  41  So.  597. 

[a]  A  bill  seeking  a  mandatory  in- 
junction to  require  the  defendant  to 
restore  and  remove  to  the  premises  a 
certain  building  illegally  removed 
therefrom,  must  show  that  the  build- 
ing was  a  permanent  fixture  or  part 
of  the  real  estate,  since  there  are 
modes  by  which  a  structure  may  rest 
upon  the  land  so  as  to  preclude  the 
inference  that  it  was  intended  to  be 
part  of  the  real  estate.  Bowie  v.  Smith, 
97  Md.  326,  55  Atl.  625. 

94.  New  York,  etc.  E.  Co.  v.  Scovill, 
71  Conn.  137,  41  Atl.  246,  71  Am.  St. 
Bep.  159,  42  L.  E.  A.  157.  See  also 
Home  El.  L.,  etc.  Co.  v.  Globe  Tissue 
Paper  Co.,  146  Ind.  673,  45  N.  E.  1108; 
Spicer  v.  Hoop,  51   Ind.  365. 

95.  San  Juan,  etc.  Co.  v.  Finch  6 
Colo.  214. 

96.  Gillis  V.  Eosenheimer,  64  Tex.  243 ; 
Schlinke  v.  Be  Witt  County  (Tex.  Civ'. 
App.),  145  S,  W.  660;  Paris  v.  Stur- 
geon, 50  Tex.  Civ.  App.  519,  110  S.  W. 
459;  Cotulla  V.  Burswell,  22  Tex.  Civ. 
App.  329,  54  S.  W.  614. 

97.  Ala.— Casey  v.  Holmes,  10  Ala. 
776.  Kan.— Bingman  v.  Walter,  80  Kan. 
617,  103  Pac.  120;  Walker  v.  Arm- 
strong, 2  Kan.  198.  N.  J.— Stevenson  v. 
Morgan,  64  N.  J.  Eq.  219,  53  Atl.  677, 
averments  anticipating  defenses  strick- 
en, out  on  motion.  Tex.— Lane  v  Bell 
53  Tex.  Civ.  App.  213,  115  S.  w! 
918,  to  enjoin  maintenance  of  disorder- 
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ly  house  one  need  not  negative  the 
proviso  excepting  disorderly  houses  in 
cities  incorporated  under  special  char- 
ters. 

[a]  To  enjoin  the  issuance  of  bonds 
authorized  by  petition  which  was 
signed  on  Sunday  in  violation  of  a 
criminal  statute,  the  complaint  for  an 
injunction  need  not  allege  that  the 
signers  of  the  petition  who  signed  on 
Sunday  for  the  issuance  of  the  bonds 
were  not  "persons  who  conscientiously 
believed  that  the  seventh  or  any  other 
day  of  the  week  ought  to  be  observed 
as  the  Sabbath"  as  the  legal  presump- 
tion is  against  the  validity  of  an  act 
done  on  Sunday,  and  it  is  for  the 
party  alleging  the  act  to  be  valid,  not- 
withstanding such  fact,  to  allege  such 
fact.  De  Forth  v.  Wisconsin,  etc.  E. 
Co.,  52  Wis.  320,  9  N.  W.  17,  38  Am. 
Eep.  737. 

[b]  Where  complainant  seeks  to  re- 
strain defendant  from  interference 
with  percolating  waters  on  his  lands, 
it  is  not  "essential  to  the  sufBeieney 
of  the  bill,  .  .  .  that  the  complain- 
ant should  endeavor  to  anticipate  all 
claims  of  alleged  easements  not  appear- 
ing expressly  or  by  implication  from 
the  grant,  or  should  negative,  by  ex- 
press averments,  all  imputation  that 
the  burden  of  such  easement  was  'ob- 
vious and  apparent.'  "  Edwards  v. 
Hacger,  180  111.  99,  54  N.  E.  176. 

[c]  Where  the  maker  of  a  note 
which  was  procured  by  fraud  seeks  to 
restrain  the  enforcement  of  a  judgment 
thereon  by  an  assignee  of  the  note,  and 
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(II.)  Suits  To  Kestrain  Enforcement  of  Judgments.  —  To  enjoin  the  ex- 
ecution of  a  judgment  against  complainant,  he  must  show  that  he 
has  a  meritorious  defense/*  and  must  show  an  excuse  or  reason  for 
-allowing  the  suit  to  proceed  to  judgment,  or  for  the  failure  to  take 
steps  to  prevent  the  judgment,"*  and  that  a  different  result  will  prob- 
ably result  on  another  trial.^  It  is  never  sufficient  to  merely  allege 
that  complainant  has  a  good  defense,  but  the  defense  should  be 
stated.^ 

(III.)  Eestraining  Trespass. —  Where  a  party  comes  into  a  court  of 
equity  alleging  a  good  legal  title,  and  asking  for  an  injunction  to 
restrain  a  trespass,  he  must  charge  that  irreparable  damage  will  re- 
sult if  the  injunction  be  denied,  setting  forth  facts  constituting  such 
injury,  or  that  the  defendant  is  insolvent.  Unless  the  bill  contains 
one  of  these  allegations  it  is  fatally  defective;^  but  to  restrain  the 
taking  of  private  property  for  public  use  without  just  compensation 
and  without  a  compliance  with  statutory  prerequisites  no  allegation  of 


his  bill  alleges  the  procurement  of  the 
note  by  fraud  and  its  assignment  to 
the  payee  of  the  judgment,  it  need 
not  allege  that  the  payee  of  the  judg- 
ment was  not  an  endorsee  for  value, 
for  if  he  is,  this  is  a  defense  to  be 
averred  and  proved  by  defendant. 
Yathir  v.  Zane,  6  Gratt.  (Va.)  246. 

fd]  Kansas. — Mill  Dam  Act. — A 
petition  seeking  to  restrain  the  flood- 
ing of  complainant's  land  ,by  the 
erection  and  maintenance  of  a  dam, 
need  not  negative  the  fact  that  de- 
fendant did  not  obtain  the  right  to 
flood  complainant's  lands  by  virtue  of 
the  Mill  Dam  Act  (Gen.  St.,  1901,  eh. 
66,  §4093)  as  this  is  a  matter  of  de- 
fense. Bingman  v.  Walter,  80  Kan. 
617,  103  Pac.  120;  Akin  v.  Davis,  11 
Kan.  580,  588. 

98.  Ala. — Tillis  v.  Prestwood,  107 
Ala.  618,  18  So.  134;  Chastain  v.  Arm- 
strong, 85  Ala.  215,  3  So.  788;  Waldrom 
V.  Waldrom,  76  Ala.  285,  291.  Cal.— Bur- 
bridge  V.  Eauer,  146  Cal.  21,  79  Pac. 
526.  m.— Gross  v.  Parker,  137  111. 
App.  313.  Tenn. — Chadwell  v.  Jordan, 
2  Tenn.  Ch.  635.  Tex. — Coca  Cola  Co. 
V.  Allison,  52  Tex.  Civ.  App.  54,  113 
S.  W.  308,  plea  of  privilege  overruled. 

See  more  fully  the  title  "Judg- 
ments and  Decrees,  Enforcement  of." 

[a]  To  restrain  the  enforcement  of 
a  judgment,  a  complaint  not  alleging 
fraud  in  its  procurement,  or  any 
meritorious  defense  thereto,  merely  al- 
leging want  of  service  of  process  is 
defective  and  not  curable.  Burbridge 
V.  Bauer,  146  Cal.  21,  79  Pac.  526. 


99.  Hooper  v.  Birchfield,  138  Ala. 
423,  35  So.  351;  Waldrom  v.  Waldrom, 
76   Ala.  285. 

1.  Mulford  17.  Cohn,  18  Cal.  42; 
Hier  V.  Kaufman,  134  111.  215,  225,  25 
N.  E.  517;  Colson  v.  Leiteh,  110  111. 
504;  Gross  v.  Parker,  137  111.  App. 
313. 

2.  Ala. — Waldrom  v.  Waldrom,  76 
Ala.  285,  291;  Dunklin  v.  Wilson,  64 
Ala.  162.-  m. — Eeed  v.  New  York, 
etc.  Bank,  230  111.  50,  82  N.  E.  341; 
Van  Gilder  v.  Einger,  163  111.  App. 
105.  N.  Y. — Mclntyre  v.  Mancius,  3 
Johns.  Ch.  45. 

See  the  title  "Judgments  and  De- 
crees, Enforcement  of." 

3.  HI. — Kesner  v.  Miesoh,  90  111. 
App.  437.  Md. — Hamilton  v.  Ely,  4 
Gill  34.  Va. — Deane  v.  Turner,  113 
Va.  236,  74  S.  E.  165;  Collins  v.  Sut- 
ton, 94  Va.  127,  26  S.  E.  415  (mere 
allegation  of  cutting  of  timber  on  com- 
plainant's land  is  insufficient).  W.  Va. 
Western  M.  &  M.  Co.  v.  Virginia,  etc. 
Co.,  10  W.  Va.  250. 

[a]  To  enjoin  trespasses  on  land 
the  complainant  must  allege  facts 
showing  that  the  mischief  sought  to 
be  enjoined  would  be  remediless  at  law, 
or  that  defendant  is  insolvent,  or  that 
the  trespasses  are  continuing  making 
necessary  a  multiplicity  of  suits  to  re- 
dress the  injury  at  law,  or  that  there 
will  be  irreparable  injury  to  the  free- 
hold. Western  Tie,  etc.  Co.  v.  New- 
port Land  Co.,  75  Ark.  286,  87  S.  W. 
432. 

[b]  "A  bill  alleging  the  commission 
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irreparable  injury  or  insolvency  is  necessary  as  this  is  an  independent 
ground  of  equity  jurisdiction.* 

(IV.)  Fraud.  — Belief  will  not  be  afforded,  even  on  the  ground  of 
fraud,  unless  it  be  charged  by  distinct  allegations  in  the  bill,  so  that 
it  may  be  put  in  issue  by  the  pleadings.^ 

A  general  allegation  of  fraud  is  not  sufficient,  but  the  bill  must  set 
forth  the  specific  acts  and  circumstances  which  constitute  the  fraud 
with  sufficient  particularity  to  apprise  the  opposite  party  of  what  he 
is  called  upon  to  answer.® 

Degree  of  Particularity.  —  It  is  sufficient  if  the  main  facts  or  incidents 
which  constitute  the  fraud  against  which  relief  is  desired  shall  be  fairly 


of  a  trespass  and  a  deliberate  written 
threat  that  it  will  be  repeated  as 
often  as  appellant  attempts  to  exercise 
the  right,  and  stating  facts  showing 
that  the  mischief  and  injury  which  such 
trespasses  will  occasion  are  of  such  na- 
ture that  the  damage  to  the  appellant 
cannot  be  ascertained  or  computed  and 
adequate  compensation  therefor  made 
by  way  of  a  judgment  at  law  award- 
ing money  damages  is  sufficient  to 
authorize  a  court  of  equity  to  restrain 
a  threatened  injury."  Edwards  v. 
Haeger,  180  111.  99,  108,  54  N.  E.  176. 

4.  Harman  v.  Caretta  B.  Co.,  61  W. 
Va.  356,  56  S.  E.  520,  123  Am.  St.  Rep. 
985. 

[a]  "'It  is  enough  to  allege  the  tak- 
ing and  occupation  of  the  land  by  the 
corporation  seeking  to  exercise  the 
right  of  eminent  domain  in  respect  to 
such  land  without  a  compliance  with 
the  provisions  of  the  statute  under 
which  only  it  can  exercise  such  right, 
and  appropriate  to  its  own  use  the 
property  of  another."  Harman  v. 
Caretta  R.  Co.,  61  W.  Va.  356,  361,  56 
S.  E.  520,  123  Am.  St.  Rep.  985. 

5.  U.  S.— Patton  v.  Taylor,  7  How. 
132,  12  L.  ed.  637.  Ala.— I>uncan  v. 
Williams,  89  Ala.  341,  7  So.  416,  dis- 
covery of  facts  constituting  fraud 
must  be  alleged  within  statute  of  lim- 
itations. Fla. — Kearnes  v.  Hill,  21  Fla. 
185.  N.  Y.— Peeple  v.  Lowber,  7  Abb. 
Pr.  158,  28  Barb.  65.  Ohio.— Morgan 's 
Admr.  v.  Hayes,  1  Ohio  Dec.  (Reprint) 
454.  Pa.— GraefC  v.  Felix,  200  Pa.  137, 
49  Atl.  758.  Wash.— Woodcock  v.  Guy, 
33  Wash.  234j  74  Pac.  358. 

_  [a]  A  mere  charge  of  misrepresenta- 
tion _  is  insufficient.  There  should  be 
specifications  of  when,  where  and  how 
this  was  done,  and  with  what  object 
or  purpose.  There  should  also  be 
specifications  that  the  misrepresenta- 
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tions  were  made  in  matter  or  form,  or 
at  a  time  and  place  when  they  weuld 
be  reasonably  calculated  to  deceive  or 
impose  upon  reasonable  people.  Grand 
Chapter  v.  United  Grand  Chapter,  93 
Mo.  App.  560,  67  S.  W.  732.  See  gen- 
erally the  title  "Fraud,  and  Deceit." 

[b]  A  direct  allegation  of  fraud  is 
unnecessary,  if  the  allegation  of  facts 
is  sufficient  to  justify  a  conclusion  of 
fraud  as  a  matter  of  law  therefrom. 
Avery  v.  Job,  25  Ore.  512,  36  Pae. 
293. 

6.  Ala. — ^Hays  v.  Ahlriehs,  115  Ala. 
239,  249,  22  So.  465.  Ga. — Coleman  v. 
Coleman,  113  Ga.  149,  38  S.  E.  400; 
James  v.  Kellejy,  107  Ga.  446,  33 
S.  E.  425,  73  Am.  St.  Rep.  135;  Me- 
Cook  V.  Bernd,  79  Ga.  391,  5  S.  E. 
75.  III. — Fowler  v.  Loomis,  37  III. 
App.  363.  Ind. — Board  of  Comrs.  v. 
WoM,  166  Ind.  325,  76  N.  E.  247.  Md. 
Thrift  V.  Bannon,  111  Md.  203,  73 
Atl.  660.  Mo.— Nagel  v.  Lindell  R.  Co., 
167  Mo.  89,  66  S.  W.  1090;  Grand 
Chapter  v.  United  Grand  Chapter,  93 
Mo.  App.  560,  67  S.  W.  732.  N.  Y. 
Rubino  v.  Mariano,  65  App.  Div.  314, 
73  N.  Y.  Supp.  7,  107  N.  Y.  St.  7. 
N.  C— Billings  v.  Joines,  151  N.  0.  363, 
66  S.  E.  307.  Okla.— Tibbits  v.  Miller, 
9  Okla.  677,  60  Pac.  95.  Pa.— North- 
ern Cent.  R.  Co.  V.  Walworth,  7  Pa. 
Dist.  766. 

[a]  In  Maryland  the  code  provides 
that  fraud  ' '  shall  be  particularly  stated 
in  the  bill  or  petition  for  injunction;" 
a  general  averment  of  fraud  is  insuffi- 
cient. Thrift  V.  Bannon,  111  Md.  303, 
73  Atl.   660. 

[b]  But  where  the  facts  constitut- 
ing the  fraud  are  unknown  to  the 
party  alleging  it,  a  general  averment 
will  not  render  the  pleading  insufficient; 
in  such  case  it  is  only  necessary  that 
the  facts,  so  far  as  known,  should  be 
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stated,  so  as  to  put  the  defendant  upon  his  guard  and  apprise  him  of 
what  answer  may  be  required  of  him.'  All  the  evidence  which  may 
be  adduced  t«  prove  the  fraud  need  not  be  recited  in  the  bill  in  stating 
the  facts  constituting  the  fraud.^ 

d.  Shewmg  Bight  To  Sue.  —  Where  the  action  is  based  upon  a 
statute,  complainant  must  allege  all  facts  necessary  to  bring  himself 
within  the  terms  of  the  statute.®  The  exact  words  of  the  statute  need 
net  be  emliadied  la  the  bill  or  complaint,  however,  but  words  bringing 
complainants  substantially  within  the  provisions  of  the  act  are  suffi- 
cient." 

e.  Alleging  Bight,  Title  or  Interest  of  Complaincmt.  -  (I.)  In  General. 
The  complainant  must  show  a  clear  right,  title  or  interest  in  the 
subject-matter  of  the  controversy,  entitling  him  to  the  remedy  of  an 
injunction.^^ 


aUeged.    Tibbits  v.  Miller,  9  Okla.  677, 
60  Pac.  95. 

7.  United  States  v.  American  Bell 
Tel.  Co.,  128  U.  8.  315,  9  Sup.  Ct.  90, 
32  L.  ed.  450;  Woodeoek  v.  Guy,  33 
Wash.  234,  74  Pac.  358. 

[a]  "The  charge  of  fraud  does  not 
have  to  be  set  out  in  any  particular 
form.  It  is  sufficient  if  the  facts 
pleaded  amount  to  a  charge  that  the 
date,  or  the  provision  of  the  contract 
sought  to  be  avoided,  was  inserted  by 
fraud  or  mistake. ' '  Breeding  v.  Tandy, 
148  Ky.  345,  146  S.  W.  742. 

8.  United  States  v.  American  B. 
Tel.  Co.,  128  U.  S.  315,  356,  9  Sup. 
Cft.  90,  32  L.  ed.  450. 

9.  Ayers  v.  Lawrence,  59  N.  Y.  192; 
Kunz  V.  Bosselman,  131  App.  Div.  288, 
115  N.  Y.  Supp.  650;  Clinton  Cem.  Assn. 
V.  McAttee,  27  Okla.  160,  111  Pac. 
392,  31  L.  E.  A.  (N.  S.)  945.  .See 
generally  4  Standakd  Proc.  852;  6 
Standard  Peoc.  679,  696;  and  the  title 
"Statutes." 

[a]  His  status  must  appear  from 
the  averments  of  the  bill;  it  is  not  to 
be  inferred  from  an  exhibit  attached 
to  the  bill,  though  the  exhibit  is  in- 
corporated by  reference  as  a  part  of 
the  bill.  Seitz  v.  Lafayette  Tract.  Co., 
5  Pa.  Co.  Ct.  469. 

[b]  "Where  only  parties  owning  lots 
within  a  specified  distance  of  land 
platted  as  an  addition  to  a  city  or 
town  may  enjoin  the  use  of  the  land 
as  a  graveyard,  suet  allegation  is  es- 
sential to  a  good  complaint.  Clinton 
Cem.  Assn.  v.  McAttee,  27  Okla.  160, 
111  Pac.  392,  31  L.  E.  A.  (N.  S.)  945. 
See  also  Weaver  v.  Kuehler,  17  Okla. 
189,  87  Pac.  600. 


[c]  A  party  seeking  to  restrain  the 
canvassing  of  votes  annexing  a  dis- 
trict to  a  city,  is  entitled  to  sue,  with- 
out alleging  that  he  is  an  elector  as  re- 
quired by  statute  in  election  contests, 
such  suit  not  being  an  election  con- 
test. Wilton  V.  Pierce  County",  61  Wash. 
386,  112  Pac.  386. 

[d]  Place  of  Wrongful  Acts — A 
petition  in  an  action  to  enjoin  the 
publication  of  complainant's  photo- 
graph under  the  New  York  statute 
giving  a  remedy  by  injunction  to  re- 
strain such  publication  within  the 
state,  must  allege  such  acts  were  done 
within  the  state.  Kunz  v.  Bosselman, 
131  App.  Div.  288,  115  N.  Y.  Supp. 
650.  But  see  contra  concurring  opinion 
of  Gaynor,  J. 

10.  Where  the  act  gives  a  remedy 
by  injunction  to  any  person  residing 
in  the  town  assessed  for  and  liable  to 
pay  taxes  therein,  or  who  has  paid 
taxes  therein  within  one  year  previous 
to  the  commencement  of  the  action,  a 
bill  describing  plaintiffs  as  residents  of 
the  town  of  M  and  averring  that  they 
are  taxpayers  of  said  town,  liable  to 
assessment  and  taxation  therein,  and 
that  they  were  residents  and  taxpayers 
in  said  town  and  owners  of  real  and 
personal  property  liable  to  assessment 
and  taxation  therein,  before  and  at  the 
time  of  the  occurrence  of  the  several 
acts  mentioned  in  the  complaint  is  suffi- 
cient. Ayers  v.  Lawrence,  59  N.  Y. 
192,  201. 

11.  XJ.  S.— Davis,  etc.  Mfg.  Co.  v. 
Los  Angeles,  189  U.  S.  207,  221,  23 
Sup.    Ct.   498,   47   L.    ed.    778;     Walla 
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Walla  V.  "Walla  Walla  Water  Co.,  172 
U.  S.  1,  19  Sup.  Ct.  77,  43  L.  ed.  341; 
McGahey  v.  Virginia,  135  U.  S.  662, 
679,  10  Sup.  Ct.  972,  34  L.  ed.  304; 
Marye  v.  Parsons,  114  TJ.  S.  325,  5 
Sup.  Ct.  932,  29  L.  ed.  205;  Selz  v. 
Unna,  6  Wall.  327,  18  L.  ed.  799; 
Georgia  v.  Brailsford,  2  Ball.  402,  1 
L.  ed.  433;  Los  Angeles  Univ.  v.  Swarth, 
107  Fed.  798,  46  O.  C.  A.  647,  54  L.  K. 
A.  262.  Ala.— Hooper  v.  Birchfield,  138 
Ala.  423,  35  So.  351;  Commissioners* 
Court  V.  Medical  Soe.,  128  Ala.  257, 
29  So.  586.  Alaska. — McBride  v.  Coy, 
1  Alaska  238,  complaint  showing  option 
to  purchase  only  and  not  showing  de- 
fendant's title  insufficient.  Cal. — Por- 
ter's Bar  D.   Co.  v.  Beaudry,   15   Cal. 

App.  751,  115  Pae.  951.     Colo White 

V.  Nuckolls,  49  Colo.  170,  112  Pac.  329. 
Del. — Thompson  v.  Lyman,  1  Del.  Ch. 
64.  Fla. — Gillespie  v.  Chapline,  59  Fla." 
500,  52  So.  722;  Weeks  v.  Turner 
Lumb.  Co.,  53  Pa.  793,  44  So.  173; 
Hall  V.  Horne,  52  Pla.  510,  42  So.  383; 
Godwin  v.Phifer,  51  Pla.  441,  450,  41 
So.  597;  Louisville,  etc.  B.  Co.  ■y.  Gib- 
son, 43  Pla.  315,  31  So.  230.  Ga. 
Harris  v.  Jones,  141  Ga.  563,  81  S.  E. 
881;  MoClellan  v.  American  Tie  &  T. 
Co.,  135  Ga.  370,  69  S.  E.  486;  Sir- 
mans  V.  Milltown  L.  Co.,  130  Ga.  82, 
60  S.  E.  267;  Purdom  Nav.  S.  Co.  v. 
Knight,  129  Ga.  590/59  S.  B.  433; 
Downing  v.  Anderson,  126  Ga.  373,  55 
S.  E.  184;  Jenkins  V.  Carmen,  112  Ga. 
476,  37  S.  Ei  719  (perfect  paper  title 
must  be  shown  under  §4927,  Civ.  Code)  ; 
Camp  V.  Dixon,  111  Ga.  674,  36  S.  E. 
878  (perfect  paper  title  means  an 
executed  paper  title,  the  exhibition  of 
which  shows  both  the  right  of  pos- 
session and  right  of  property  in  plain- 
tiff);  Picquet  v.  Augusta,  64  Ga.  254. 
Idaho. — Neustadter  Bros.  v.  Doust,  13 
Idaho  617,  92, Pac.  978.  111.— Leeds  v. 
Illinois,  etc.  Inst.,  122  111.  App.  650, 
failure  to  allege  liability  on  notes  nego- 
tiation of  which  is  sought  to  be  re- 
strained. Ind. — Kelley  v.  Marion,  161 
Ind.  322,  68  N.  E.  594;  Laughlin  v. 
Lamasco  City,  6  Ind.  223;  Smith  v. 
Miller,  44  Ind.  App.  168,  88  N.  E. 
859.  La. — Louisiana  Nav.  Co.  v.  Oyster 
Com.,  125  La.  740,  51  So.  706.  Me. 
Parnsworth   v.   Whiting,    104   Me.   488 

72  Atl.  314.  Md.— Hollomon  v.  Balti- 
more, etc.  E.  Co.,  122  Md.  628,  90  Atl. 
844;    Thrift   v.   Bannon,   111    Md.    303, 

73  Atl.  660;  Stinson  ».  EUieott,  etc. 
Co.,   109   Md.    Ill,   71   Atl.   527j    Con- 

^  Vol,  XUI     t 


Bolidated  Gas,  etc.  Co.  v.  Northern 
Cent.  U.  Co.,  107  Md.  671,  69  Atl.  518. 
Mass. — Pennell  v.  Lothrop,  191  Mass. 
357,  77  N.  E.  842,  ownership  of  trade- 
mark must  be  alleged.  Mich. — Karrer 
V.  Berry,  44  Mich.  391,  6  N.  W.  853. 
Mont. — Haupt  v.  Independent  Tel.,  etc. 
Co.,  25  Mont.  122,  63  Pac.  1033.  Neb. 
Powers  V.  Plansburg,  90  Neb.  467,  133 
N.  W.  844.  N.  J.— St.  Columba's  Church 
V.  North  Jersey  St.  E.  Co.  (N.  J.  Eq.), 
70  Atl.  692,  abutting  property  owner 
must  allege  ownership  to  middle  of 
street.  N.  Y. — Werbelovsky  v.  Michael, 
106  App.  Div.  138,  94  N.  Y.  Supp.  156 
(status  as  judgment  creditor  not  set 
forth) ;  Johnstown  Min.  Co.  v.  Butte, 
etc.  Co.,  60  App.  Div.  344,  70  N.  T. 
iSupp.  257;  Farrell  v.  New  York,  52 
Hun  611,  5  N.  Y.  Supp.  580  (authority 
from  council  to  maintain  awning  must 
be  averred  in  bill  and  not  in  affidavit). 
N".  C— Aman  v.  Walker,  165  N.  C.  224, 
81  S.  E.  162.  Okla.— Payne  v.  Eamsey, 
30  Okla.  356,  120  Pac.  595;  School 
Dist.  V.  Goodpasture,  13  Okla.  244,  74 
Pae.  501.  Pa. — Barry  v.  McAvoy,  10 
Phila.  99.  Tenn. — Gainus  v.  Bowman, 
10  Heisk.  600,  604;  Saunders  V.  Woods, 
5  Yerg.  142.  Tex. — ^Sanches  v.  Newman 
(Tex.  Civ.  App.),  158  S.  W.  797;  Paris 
V.  Sturgeon  (Tex.  Civ.  App.),  110  S. 
W.  459  (must  show  inhabitant  of  city 
or  require  water  in  city  limits  to  re- 
strain city  from  refusing  water); 
Texas  Brg.  Co.  v.  Bisso,  50  Tex.  Civ. 
App.  119,  109  S.  W.  270.  W.  Va. 
Western  Min.,  etc.  Co.  v.  Virginia,  etc. 
Co.,  10  W.  Va.  250;  McMillan  v.  Per- 
rell,  7  W.  Va.  223.  Eng.— Maxwell  v. 
Hogg,  L.  E.  2  Ch.  App.  307. 

[a]  "When  a  party  seeks  the  aid 
of  a  court,  by  a  writ  of  injunction,  his 
right  to  it  ought  not  to  be  left  in  doubt 
by  the  allegations  of  the  bill,  and  the 
defendant  ought  not  to  be  required  to 
guess  what  the  plaintiff  does  rely  on. 
The  bill  should  be  more  specific  on  that 
important  subject  than  this  one  is." 
Stinson  v.  Ellieott  City  &  0.  Co.,  109 
Md.  Ill,  71  Atl.  527.  See  also  AUman 
1).  United  Brotherhood,  79  N.  J.  Eq. 
150,  81  Atl.  116. 

[b]  Setting  Out  Title  Not  Juris- 
dictional  Matter. — "The  rule  .  .  .re- 
quiring the  complainant  to  set  out  his 
title,  is  one  of  practice,  and  conven- 
ience, and  not  a  matter  of  jurisdiction, 
and  after  answer,  may  be  dealt  with 
by  the  court  in  its  sound  discretion." 
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Degree  of  Particularity.  —  It  is  generally  sufficient  to  allege  the  com- 
plainant's ownership  in  property,  for  an  injury  to  which  relief  is 
sought,  without  setting  out  the  matters  of  evidence,  or  the  particulars 
hy  which  the  right  was  acquired. ^^ 


Thomas  v.  Nantahala,  etc.  Co.,  58  Fed. 
485,  7  0.  C.  A.  330. 

[c]  A  biU  for  a  mandatory  injunc- 
tion to  require  defendant  to  'bring 
back  certain  structures  removed  from 
certain  land  is  not  sufSeient  where  it 
does  not  allege  such  structures  were 
permanent  fixtures.  Bowie  v.  Smith, 
97  Md.  326,  55  Atl.  625. 

[d]  An  averment  of  partnership  in 
a  bill  seeking  to  restrain  alleged  part- 
ners from  ousting  complainant  from 
the  partnership  is  a  mere  conclusion. 
The  facts  should  be  stated.  Collier  v. 
Dasher,  51  Fla.  414,  41  So.  269. 

[e]  In  an  action  to  enjoin  a  city 
from  breaching  its  contract  to  supply 
water  to  a  nonresident,  where  the  com- 
plaint sets  up  a  contract  indefinite  as 
to  price,  the  allegation  being  ' '  at  the 
usual  and  customary  price,"  and  does 
not  allege  that  the  plaintiff  was  bound 
to  take,  or  that  the  city  was  bound  to 
furnish  water  for  any  specified  time, 
it  is  not  sufBcient.  Childs  v.  Columbia, 
87  S.  C.  566,  70  S.  E.  296,  34  L.  E.  A. 
(N.  S.)  542. 

[f]  One  seeking  to  enjoin  the  use 
of  the  same  or  a  similar  corporate 
name  by  another  corporation  must  al- 
lege that  such  corporate  rights  as  it 
possesses  and  of  which  it  invokes  pro- 
tection were  in  existence  before  the 
defendant  committed  the  wrongs  of 
which  it  complains.  Blackwell's  Dur- 
ham Tob.  Co.  V.  American  Tob.  Co., 
145  N.  C.  367,  372,  59  S.  E.  123. 

[g]  To  restrain  diversion  and  inter- 
ference with  defendant's  use  of  waters 
of  a  stream  for  domestic  and  irriga- 
tion purposes,  plaintiff's  prior  and 
superior  right  to  the  water  in  con- 
troversy must  appear,  and  it  is  neces- 
sary to  allege  the  facts  upon  which 
the  claim  of  right  is  based.  White 
V.  Nuckolls,  49  Colo.  170,  112  Pac.  329. 
See  generally  the  title  "Waters  and 
Watercourses." 

[h]  But  an  appropriator  of  water 
seeking  to  restrain  the  diversion  of 
water  need  not  allege  he  was  in  a 
position  to  use  the  water  himself  or 
that  he  is  in  a  position  which  gives 
him  a  right   to   furnish   the  water   to 


others.  Moore  v.  Clear  Lake  W.  Wks., 
68  Cal.  146,  8  Pac.  816. 

[i]  Method  of  Acquiring  Title  to 
Water  Eight. — The  pleading  of  the  par- 
ticular acts  by  which  a  water  right  was 
acquired  by  appropriation  is  not  neces- 
sary to  justify  the  grant  of  a  pre- 
liminary injunction.  This  would  be 
pleading  probative  facts.     Porter's  Bar 

D.  Co.  V.  Beaudry,  15  Cal.  App.  751,  115 
Pac.  951. 

[j]  Allegations  Not  Aided  by  Con- 
struction or  Presumed  Amendment. 
McHan  v.  McMurry,  173  Ala.  182,  55 
So.  793;  Bishop  v.  Huffj  81  Neb.  729, 
116  N.  W.  665. 

12.  U.  S. — Ely  V.  New  Mexico,  etc. 
Co.,  129  U.  S.  291,  9  Sup.  Ct.  293,  32 
L.  ed.  688.  Cal. — Hicks  v.  Compton, 
18  Cal.  206,  allegation  of  possession 
of  land  as  owner  is  sufBcient;  Porter's 
Bar  D.  Co.  v.  Beaudry,  15  Cal.  App. 
751,  115  Pac.  951.  Colo.— Logan  v. 
Clough,  2  Colo.  323,  that  title  of  land 
is  vested  in  complainant  is  sufficient. 
Fla. — Sinclair  v.  Hornsby,  61  Fla.  742, 
55  So.  404.  Ga.— Williams  v.  Hicks, 
129  Ga.  785,  59  S.  E.  897;  Fletcher  v. 
Fletcher,  .  123  Ga.  326,  51  S.  E.  419 
(that  complainant  is  the  true  and  law- 
ful owner  suflScient).    Ind. — ^Peoria,  etc. 

E.  Co.  V.  Attica,  etc.  E.  Co.,  154  Ind. 
218,  56  N.  E.  210  (where  objection  is 
first  made  after  judgment) ;  Laughlin 
V.  Lamasco  City,  6  Ind.  223,  225.  la. 
Dist.  Twp.  of  Lodomillo  v.  Dist.  Twp. 
of  Cass,  54  Iowa  115,  6  N.  W.  163.  Ky. 
Wiggins  V.  Jackson,  24  Ky.  L.  Eep. 
2189,  73  Pac.  779,  actual  possession  no 
longer  need  be  alleged.  Me. — Farns- 
worth  V.  Whiting,  104  Me.  488,  72  Atl. 
314,  315.  Mass. — Tudor  v.  Cambridge 
W.  Wks.,  1  Allen  164.  Mont.— Beach 
i;.  Spokane,  etc.  E.  Co.,  25  Mont.  379, 
65  Pac.  Ill,  particulars  of  water  ap- 
propriations of  plaintiff's  predecessors 
in  interest  need  not  be  set  out.  N.  J. 
Vulcan  Detinning  Co.  v.  American  Can 
Co.,  67  N.  J.  Eq.  243,  58  Atl.  290. 
Pa. — Mengel  v.  Lehigh  Coal,  etc.  Co., 
24  Pa.  Co.  Ct.  152.  Wash.— Donahue 
V.  Johnson,  9  Wash.  187,  37  Pac.  322. 
Bng. — Houghton  v.  Eeynolds,  2  Hare 
264,  67  Eng.  Eeprint  110. 

Vol.  xin 


6^ 


INJUNCTIONi 


See  contra,  Fitzpatrick  v.  Child^,  2 
Brewst.  (Pa.)  365,  holding  an  allega- 
tion of  ownersliip  in  fee  simple  in- 
sufficient. 

[a]  An  allegation  of  plaintiff's  own- 
ership and  possession  without  setting 
out  the  particular  muniments  of  title 
is  sufficient  to  admit  evidence  as  to 
title  by  descent  or  devise.  Sinclair  V. 
Hornsby,  61  Ma,.  742,  55  So.  404. 

[b]  An  allegation  that  petitioners 
•were  "seized  and  possessed"  of  the 
land  in  question  is  not  a  sufficient  al- 
legation of  ownership.  However  it  is 
merely  a  defective  statement  of  title 
and  where  the  respondent  does  not  de- 
mur, or  object  to  evidence,- but  treats 
the  bill  as  based  on  ownership,  and 
in  a  special  answe'r  puts  that  owner- 
ship in  issue,  he  cannot,  after  a  de- 
cree against  him  on  the  facts,  complain 
of  the  defect.  Falls  Village  Water 
Power  Co.  v.  Tibbetts,  31  Conn.  165. 

[cT  Where  the  object  of  the  in- 
junction suit  was  merely  to  preserve 
the  status  quo,  by  preventing  trespass, 
until  the  respective  rights  could  bo 
determined  at  law,  that  the  _  title  of 
complainant  was  not  set  out  in  detail 
is  not  fatal,  after  answer  filed.  Thomas 
V.  Nantahala,  etc.  Co.,  58  Fed.  485,  7  C 
0.  A.  330,  wherein  it  is  said,  however, 
that  the  fact  that  complainant  does 
not  deraign  his  title,  that  is,  does  not 
set  out  and  state  in  detail  the  chain  of 
conveyances  or  the  immediate  deed  upon 
which  he  relies  for  his  title  is  an  omis- 
sion,  subject   to   demurrer. 

[d]  To  enjoin  a  continuous  tres- 
pass on  land,  complainant  need  not  al- 
lege he  was  the  owner  at  the  time  of 
the  first  violation.  Miller  V.  Kern  Co., 
etc.  Co.,  154  Cal.  785,  99  Pac.  179. 

[e]  In  a  bill  to  restrain  the  com- 
munication of  trade  secrets,  an  allega- 
tion that  complainant's  assignee  was 
the  owner  of  the  secret  process  is  a 
sufficient  allegation  of  ownership  with- 
out showing  that  either  of  the  part- 
ners composing  the  copartnership  which 
assigned  the  process  to  complainant 
were  the  inventors  or  discoverers  of  the 
secret  process,  or  that  they  trace  the 
title  of  the  copartnership  back  to  any 
inventor  or  discoverer.  Vulcan  Det. 
Co.  V.  American  Can  Co.,  67  N.  J.  Eq. 
243,    58    Atl.    290. 

[f]  A  bill  by  a  fraternal  society  to 
restrain  the  use  of  a  ritual  and  alleg- 
ing title  to  a  ritualistic  book  of  pro- 
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cedure,  the  right  to  use  the  same  in 
other  states,  etc.,  the  amendment  of  its 
articles  of  association  for  that  purpose, 
and  a  mere  license  to  the  defendant 
association  to  use  it,  and  averring  not 
only  threats  made,  but  overt  acts  al- 
ready taken  by  defendant  to  prevent 
this  use  of  its  property  by  complain- 
ant, and  consequently  irreparable  in- 
jury, and  also  covering  defendant's 
claim,  the  exclusive  right  to  the  ritual 
is  not  objectionable  as  alleging  con- 
clusions of  law  as  to  complainant's 
title,  right  of  use,  and  amendment. 
Great  Hive  v.  Supreme  Hive,  129  Mich. 
324,  88  N.  W.  882. 

[g]  Property  Right  in  Corporate 
Name. — ^If  plaintiff  telies  upon  the 
right  to  its  name  as  assimilated  to 
that  of  a  trademark,  there  must  be  an 
allegation  that  the  name  has  been  so 
used  to  such  an  extent  and  in  such  a 
manner  as  to  confer  a  property  right 
in  it.  Blackwell's  Durham  Tob.  Co.  v. 
American  Tob.  Co.,  145  N.  0.  367,  59 
S.  E.  123,  128. 

[h]  Compelling  Restitution  of  Chat- 
tel.— Where  the  bill  is  to  compel  the 
restitution  of  chattels,  an  allegation  of 
ownership  and  right  of  possession  is 
sufficient.  Farnsworth  v.  Whiting,  10.4 
Me.  488,  72  Atl.  314. 

[i]  Private  Statute. — Where  com- 
plainant's right  to  an  exclusive  ferry 
franchise  is  dependent  upon  a  private 
statute,  the  bill  must  set  out  the  stat- 
ute at  length.  Walker  v.  Armstrong,  2 
Kan.  198.  See  generally  the  title 
"Statutes." 

[j]  Ownership  of  Fee  in  Street. — ^To 
restrain  the  construction  of  a  driveway 
across  a  sidewalk  in  front  of  complain- 
ant's lot,  the  complaint  must  allege  the 
ownership  in  fee,  if  based  on  his  own- 
ership of  the  fee  to  the  middle  of  the 
street.  Kelley  v.  Marion,  161  Ind.  322, 
68  N.  E.  594. 

[k]  Equitable  or  Legal  Separate 
Estate. — A  wife  suing  to  enjoin  the 
sale  of  property  under  execution 
against  her  husband  on  the  ground  that 
it  is  her  separate  estate,  should  allege 
whether  it  is  her  legal  separate  estate 
or  her  equitable  separate  estate.  Storrs 
V.  Storrs,  23  Fla.  274,  2  So.  368. 

[1]  Allegation  of  Separate  Property. 
"The  allegation  is  substantially  thai; 
she  purchased  this  property  with  her 
'own  means,  and  that  she  always  was, 
and  still  is,  the  owner  therof.    This  is 
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Several  Plaintiffs  Having  Distinct  Interests. —  Where  several  parties 
owning  distinct  parcels  of  land  join  to  restrain  a  given  act  affecting  all 
of  them,  the  better  practice  is  to  state  clearly  and  distinctly  the  title 
or  interests  of  each  plaintiff  in  the  separate  tracts  of  land.^^ 

Negativing  Defendant's  Title. —  Where  complainant  alleges  defendant 
is  doing  certain  acts  under  a  claim  of  right  or  ownership  of  an  interest 
in  the  subject  of  the  controversy,  the  bill  or  complaint  must  negative, 
dispute,  explain  or  contest  such  right  of  title,  or  it  will  be  demurrable,^* 
though  the  complainant  need  not  set  out  the  particulars  of  the  ad- 
verse claim.^'*  And  where  no  adverse  claim  of  right  is  alleged  in  the 
complaint  it  need  not  be  negatived  therein.^^ 

In  Suit  by  Several  Complainants  on  Behalf  of  Others.  —  Where  the  parties 
that  might  be  made  complainants  are  numerous,  and  the  suit  is  by 
some  of  them  in  behalf  of  all  those  having  a  similar  interest,  the.  bill 
should  expressly  state  that  it  was  filed  as  well  on  behalf  of  others 
having  a  similar  interest  as  of  those  who  are  really  made  complain- 
ants.^' 


an  express  averment  that  the  title  is 
in  her,  and  that  it  is  her  property,  and 
while  the  rule  as  to  the  proof  of  this 
allegation  ig  very  strict,  and  she  should 
be  required  to  establish  it  clearly,  yet 
this  general  allegation  in  the  pleading 
is  sufficient."  Fairchild  v.  Knight,  18 
Fla.  770,  787. 

[m]  Referring  to  Abstract  Attached 
— Abstract  Not  Showing  Title. — But 
where  plaintiff  does  not  affirmatively 
allege  without  qualification  title  in 
himself,  or  set  up  any  possession  there- 
of, but  alleges  he  is  the  only  true 
and  lawful  owner  as  will  more  fully 
appear  by  reference  to  the  abstract  of 
title  hereto  attached,  and  such  abstract 
of  title  shows  he  acquired  title  by  par- 
tition suit  under  the  decree  of  a  court 
in  another  county  than  where  the  land 
lies,  and  there  is  nothing  showing  how 
such  jurisdiction  was  acquired,  the  peti- 
tion is  demurrable.  Fletcher  v.  Fletcher, 
123  Ga.  326,  51  S.  E.  419. 

13.  Palmer  v.  Waddell,  22  Kan.  352. 

14.  McNair,  etc.  Co.  v.  Jackson,  53 
Fla.  853,  44  So.  341;  Weeks  v.  Turner 
L.  Co.,  53  Fla.  793,  44  So.  173. 

[a]  A  bill  alleging  defendants  by 
their  dam  did  flow  complainant's  land 
and  that  for  some  time  defendants 
compensated  plaintiffs  for  the  injury 
done  but  have  omitted  to  do  so  for  a 
long  time,  need  not  allege  that  the 
flowage  complained  of  is  not  under  a 
claim  of  right.  Sprague  v.  Bhodes,  4 
E.  I,  301,  311, 


15.  An  allegation  that  the  defend- 
ant claims  an  adverse  estate  or  inter- 
est is  sufficient,  without  further  defin- 
ing it,  to  put  him  to  a  disclaimer  or  to 
allegation  and  proof  of  the  estate  or 
interest  which  he  claims,  the  nature  of 
which  must  be  known  to  him,  and  may 
not  be  known  to  plaintiff.  Ely  v.  New 
Mexico,  etc.  E.  Co.,  129  U.  S.  291,  9 
Sup.  Ct.  293,  32  L.  ed.  688. 

16.  Sprague  v.  Ehodes,  4  E.  I.  301. 

17.  111.— Whitney  v.  Mayo,  15  111. 
251,  criticising  Dodge  v.  Woolsey,  18 
IIow.  331,  15  L.  ed.  401.  N.  Y.— Wood 
V.  Draper,  24  Barb.  187,  196  (may  be 
added  by  amendment);  Smith  v.  Lock- 
wood,  2  Edm.  Sel.  Cas.  224.  Eng. 
Baldwin  v.  Lawrence,  2  Sim.  &  S.  18,  57 
Eng.  Eeprint-251;  Douglas  v.  Horsfall, 
2  Sim.  &  S.  184,  57  Eng.  Reprint  315. 

[a]  In  Wood  v.  Draper,  24  Barb. 
(N.  Y.)  187,  198,  the  court  says,  "as 
has  been  well  observed,  without  it,  the 
defendant  might  be  subjected  to  a  suit 
by  every  tax  payer  of  the  city  of  New 
York,  while  on  a  complaint  with  the 
necessary  averments,  a  determination 
of  the  case  would  bind  the  plaintiff 
and  all  others  having  like  rights  and 
interests. ' ' 

[b1  Under  the  Ohio  statute  allow- 
ing one  or  more  to  sue  for  the  benefit 
of  all  where  the  question  is  one  of 
common  and  general  interest  to  many, 
such  an  allegation  is  unnecessary. 
Glidden  v.  Cincinnati,  11  Ohio  Dec. 
(Eeprint)  853,  3D  Wkly.  L.  Bui.  213. 
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(II.)  Where  Subject  to  Conditions  Precedent.  — Where  complainant's 
right  is  dependent  upon  conditions  precedent,  compliance  with  such 
conditions  by  complainant  must  be  alleged,^^  as  well  as  the  existence 
of  the  conditions  bringing  the  right  into  existence.^^ 

(III.)  Possession.  —Where  possession  is  the  basis  of  the  right  to  en- 
join trespasses  on  land,  possession  in  the  complainant  must  be  al- 
leged.^" Otherwise  the  complainant  must  allege  a  state  of  facts  show- 
ing that  he  is  entitled  to  the  injunction  without  being  in  possession,^^ 
or  that  he  has  pending  an  action  to  recover  possession,^^  or  is  about 
to  institute  such  an  action.^^  Likewise,  where  it  is  sought  to  restrain 
certain  acts,  because  they  would  cast  a  cloud  upon  the  title,  an  aver- 
ment of  possession  in  plaintiff  is  necessary.^* 


18.  Ala. — ^Keener  v.  Moslander,  171 
Ala.  533,  54  So.  881  (to  enjoin  inter- 
ference with  an  easement  granted  on 
conditions,  complainant  must  show  a 
complete,  and  not  a  partial  compliance 
with  these  conditions).  Kan. — Walker 
V.  Armstrong,  2  Kan.  198,  215.  Md. 
Johnston  v.  Glenn,  40  Md.  200,  les- 
see, to  restrain  demolition  of  building, 
must  aver  performance  of  all  the  cov- 
enants incumbent  upon  him.  Wash. 
Hillman  v.  Seattle,  33  Wash.  14,  73 
Pac.  791. 

[a]  That  a  bill  to  enjoin  a  physi- 
cian from  breaching  a  contract  of  sale 
of  his  business  did  not  allege  the  plain- 
tiff had  complied  with  the  legal  re- 
quirements entitling  him  to  practice  is 
is  not  a  ground  of  demurrer  where  it 
did  not  allege  complainant  was  prac- 
tising. McCurry  v.  Gibson,  108  Ala. 
451,  18  So.  806,  54  Am.  St.  Eep.  177. 

19.  Existence  of  Conditions. — Where 
a  statute  giving  certain  fights  pro- 
vides it  shall  only  be  applicable  to 
certain  townships,  when  certain  condi- 
tions exist,  a  bill  to  enjoin  interfer- 
ence with  such  Tights  must  show  the 
law  is  in  force  at  the  place  where  he 
claims  its  protection  by  alleging  the 
existence  of  these  conditions.  Adding- 
ton  V.  Canfield,  11  Okla.  204,  66  Pac. 
355. 

20.  Ala. — ^Hamilton  V.  Brent  Lumb. 
Co.,  127  Ala.  78,  84,  28  So.  698.  Ky. 
Hillman  v.  Hurley,  82  Ky.  626.  But 
since  changed  by  statute.  Wiggins  v. 
Jackson,  24  Ky.  L.  Eep.  2189,  73  S.  W. 
779,  under  statute  providing  that  ac- 
tions to  restrain  trespasses  thereon  may 
be  brought  by  owner  of  land  though 
not  in  possession.  Va. — Eamey  v. 
Counts,  102  Va.  902,  47  S.  E.  1006. 

[a]     If   possession    alone    is    relied 
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upon  as  a  basis  for  the  granting  of  an 
injunction,  he  must  show  actual  pos- 
session of  that  portion  of  the  land 
upon  which  the  wrong  complained  of 
is  being  committed.  Downing  v.  An- 
derson, 126  Ga.  373,  55  S.  E.  184. 

[b]  Title  in  Dispute. — Since  the 
court  will  not  interfere  by  preliminary 
injunction  to  change  the  possession  of 
real  property,  the  title  to  which  is  in 
dispute,  the  bill  must  allege  com- 
plainant is  in  possession.  San  An- 
tonio W.  Co.  V.  Bodenhamer,  133  Cal. 
248,  251,  65  Pac.  471. 

21.  Eamey  v.  Counts,  102  Va.  902, 
47  S.  E.  1006,  allegations  of  owner- 
ship of  fee  simple  and  irreparable  in- 
jury, ihsufScient. 

[a]  To  enjoin  trespasses  on  land  to 
which  plaintiff  had  no  title,  it  being 
only  a  homestead  entry,  complainant 
must  allege  disturbance  in  the  posses- 
sion thereof.  Moore  v.  Halliday,  43 
Ore.  243,  72  Pac.  801,  99  Am.  St.  Eep. 
724. 

22.  Eamey  v.  Countsj  102  Va.  902, 
47  S.E.  1006. 

[a]  "The  rule  that  the  plaintifE 
must  allege  possession  in  a  case  like 
this  can  work  no  delay  or  hardship, 
for  if  he  is  not  in  possession,  and  has 
the  right  of  possession,  he  can  imme- 
diately Institute  his  action  of  eject- 
ment to  recover  the  possession  and,  un- 
der the  authorities,  base  his  right  to 
an  injunction  upon  the  pendency  of 
that  proceeding  in  which  the  right  of . 
possession  is  to  be  determined." 
Eamey  V.  Counts,  102  Va.  902,  47  S.  E. 
1006. 

23.  Eamey  v.  Counts,  102  Va.  902, 
47  S.  E.  1006. 

24.  An  averment  of  possession  in  the 
complainant ,  is     essential     to     a     bill 


INJUNCTIONS 


67 


(IV.)  Written  Instruments  or  Exhiblts.s'  — If  the  complainant  in  an 
injunction  suit  has  in  his  possession  papers  or  instruments  of  writing 
upon  which  his  equity  rests,  they  should  be  set  forth  in  the  bill  or  com- 
plaint.^' Indeed,  under  some  statutes,  this  is  expressly  required  where 
complainant's  equity  rests  upon  a  written  instrument.''^  Only  those 
exhibits,  however,  on  which  the  equity  of  the  bill  is  based,  and  not 


brought  by  one  claiming  the  legal  title 
to  land,  to  enjoin  a  judicial  sale  thereof 
upon  the  ground  that  the  sale  will  cast 
a  cloud  upon  his  title.  Bevill  ».  Smith, 
25  Fla.  209,  6  So.  62;  Sloan  v.  Sloan, 
25  Fla.  53,  5  So.  603. 

[a]  A  bill  to  compel  defendant  to 
remove  certain  buildings  from  private 
streets,  claimed  to  be  the  property  In 
fee  of  complainant,  is  analogous  to  a 
bill  to  remove  cloud  from  title,  and 
an  averment  of  possession  is  necessary. 
Porter  v.  Armour  &  Co.,  241  111.  145, 
89  N,  E.  356. 

25.  See  generally  the  title  "Exhib- 
its."    See  also  6  Standabd  Peoo.  698. 

26.  Casey  v.  Holmes,  10  Ala.  776, 
(contract);  Wheeler  v.  West,  71  Cal. 
126,  11  Pac.  871. 

[a]  Lease. — Where  a  tenant  is 
sought  to  be  enjoined  from  maintain- 
ing a  sign  on  the  premisea  contrary  to 
the  terms  of  the  lease,  the  terms  of 
the  lease  should  be  set  forth.  Meyer  •. 
Moress,  106  App.  Div.  558,  94  N.  Y. 
Supp.  771. 

fb]  Copies  of  an  infringed  and  of 
the  infringing  maps  may  be  attached 
to  an  application  for  an  injunction  to 
restrain  the  infringement  of  %  copy- 
right. Black  V.  Allen  Co.,  43  Fed.  618, 
9  L.  E.  A.  433. 

27.  Washington,  etc.  W.  Co.  v.  Hag- 
erstown,  122  Md.  252,  89  Atl.  500,  «.  e. 
116  Md.  497,  83  Atl.  826;  Stinson  v. 
Ellicott,  etc.  Co.,  109  Md.  Ill,  71  Atl. 
527;  Gottschalk  v.  Stein,  69  Md.  CI, 
58,  13  Atl.  625;  Miller  v.  Marble,  etc. 
Co.,  52  Md.  642;  Hankey  v.  Abrahams, 
28  Md.  588;  Conolly  V.  Eiley,  25  Md. 
402;  Haight  v.  Burr,  19  Md.  130  (that 
the  writings  were  left  in  defendant's 
hands  is  a  sufficient  excuse  for  non- 
produetion);  Nusbaum  v.  Stein,  12  Md. 
315. 

[a]  In  Maryland  if  plaintiff's  title 
depends  upon  a  written  instrument  it 
must  be  filed  as  an  exhibit  to  the  bill, 
and  if  he  does  not  rely  on  a  deed  or 
contract  in  writing,  the  bill  should 
state  how  plaintiff  acquired  the  rights 
sought  to  be  protected,  and  what  they 


were.    Stinson  v.  Ellicott,  etc.  Co.,  109 
Md.   Ill,   71  Atl.  527. 

[b]  Omission  to  file  such  exhibits 
is  ground  for  demurrer.  Stinson  v. 
Ellicott,  etc.  Co„  109  Md.  Ill,  71  Atl. 
527;  Miller  V.  Baltimore,  etc.  Co.,  52 
Md.  642. 

[c]  A  mere  allegation  as  to  the  con- 
tents of  the  written  instruments  is  not 
sufficient.  Mayor  v.  Weatherby,  52 
Md.  442. 

[d]  Matter  of  Becord. — The  charter 
of  the  water  company  being  a.  matter 
of  record  need  not  be  filed  as  an  ex- 
hibit in  the  case.  Washington,  etc.  W. 
Co.  V.  Hagerstown,  116  Md.  497,  82  Atl. 
826, 

[e]  Georgia.— (1)  Under  Code,  1910, 
§5504  (formerly  §4927,  Code,  1895)  of 
Georgia  to  restrain  the  cutting  of  tim- 
ber, complainant  must  attach  to  his  bill 
an  abstract  of  title  showing  a  per- 
fect paper  title  in  complainant  (James 
V.  Saunders,  127  6a.  336,  56  S.  E.  491; 
Wiggini  V.  Middleton,  117  Ga.  162,  43 
S.  £.  432);  (2)  bat  such  abstract  need 
not  be  attached  to  the  petition  where 
the  destruction  of  the  timber  would 
cause  Irreparable  injury  to  defendant 
and  the  circumstances  are  such  as 
to  indicate  that  the  trespasses  are  con- 
stantly recurring  and  likely  to  involve 
a  multiplicity  of  suits  (Shaw  v.  Hen- 
derson Ii.  Co.,  141  Ga.  47,  80  S.  E.  322; 
Lewis  V.  Hutchinson,  127  Ga.  789,  56 
S.  E.  998;  Gray  L.  Co.  v.  Gaskin,  122 
Ga.  942,  50  8.  E.  164;  Massee-Felton  L. 
Co.  V.  Sirmans,  122  Ga.  297,  50  S.  E. 
92;  Gillis  V.  Hilton,  etc.  L.  Co.,  113 
Ga.  622,  38  S.  E.  940;  Camp  v.  Dixon, 
112  Ga.  872,  38  S.  E.  71,  52  L.  R.  A. 
755),  (3)  or  where  the  suit  is  brought 
on  the  ground  of  insolvency  of  defend- 
ant. Fletcher  v.  Fletcher,  128  Ga.  323, 
51  S.  E.  416. 

[f]  A  petition  in  a  statutory  action 
to  enjoin  the  cutting  of  timber,  not 
showing  the  perfect  paper  title  re- 
quired by  that  section,  may  be  amend- 
ed by  alleging  defendant  is  insolvent 
and  that  the  damages  will  be  irrepar- 
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those  which  are  merely  collateral  and  in  no  sense  the  foundation  of 
the  suit,  need  be  filed.^'  The  latter,  even  when  filed,  cannot  be  con- 
sidered in  aid  of  the  bill  or  eomplaint.^^  But  where  the  bill  states  all 
the  writings  mentioned  in  the  bill  could  show  if  copies  of  them  had 
been  attached,  it  is  sufficient  in  this  respect.^" 

f.  Setting  Forth  Acts  To  Be  Bestrained.  —  The  bill  or  complaint 
must  set  forth,  with  definiteness  and  particularity,  the  particular  act 
or  acts,  which  defendant  is  doing  or  threatening  to  do  in  violation  of 
complainant's  rights,^'  and  must  show  that  the  acts  are  wrongful  or 


able.     Swindell  v.  Saddler,  122  Ga.  15, 
49  S.  E.  753. 

28.  Plunkett  v.  Black,  117  Ind.  14,  19 
N.  E.  537;  Day  v.  Bowman,  109  Ind. 
383,  10  N.  E.  126  (to  restrain  sale  un- 
der judgment  because  of  liens  on  judg- 
ment assignment  of  liens  is  not  the 
foundation  of  the  suit) ;  Sedgwick  v. 
Tucker,  90  Ind.  271;  Hinkle  v.  Mar- 
gerum,  50  Ind.  240;  L.  C.  Smith  &  Bros. 
Typewriter  Co.  v.  Eiddlemoser  Co. 
(Md.),  94  Atl.  655;  Gottschalk  v.  Stein, 
69  Md.  51,  58,  13  Atl.  625  (in  restrain- 
ing the  violation  of  contract,  the  equity 
is  the  contract).  See  also  Mayor,  etc. 
V.  Keyser,   72  Md.   106,  19  Atl.  706. 

[a]  Where  a  bill  charges  colorable 
transfers  of  corporate  stock  for  the 
purpose  of  fraudulently  controlling  an 
election  to  certain  persons  "as  appears 
from  a  list  of  stockholders  furnished" 
by  the  President;  one  of  the  defendants 
praying  an  injunction  against  the  vot- 
ing of  the  stock,  the  list  is  in  no  way 
material  and  need  not  be  filed  as  an 
exhibit  to  the  bill.  Webb  v.  Kidgely, 
38  Md.  364. 

29.  Plunkett  V.  Black,  117  Ind.  14, 
19  N.  E.  537. 

30.  Behn  u.  Young  &  Co.,  21  Ga. 
207. 

31.  See  the  following  cases:  U.  S. 
Portland  E.  L.,  etc.  Co.  v.  Portland, 
200  Fed.  890,  in  action  to  enjoin  en- 
forcement of  iates,  must  show  that 
rates,  if  enforced,  will  be  confiscatory; 
not  done  in  this  case.  Cal. — Davitt  v. 
American  Bakers'  Union,  124  Cal.  99, 
56  Pac.  775,  substance  of  circulars  dis- 
tributed in  front  of  complainant's 
business  place  must  be  shown  where  ob- 
jection is  made  by  general  demurrer. 
Mich. — Toledo,  etc.  E.  Co.  v.  Detroit, 
etc.  E.  Co.,  61  Mich.  9,  11,  27  N.  W. 
715,  averment  upon  information  and 
belief  insuificient.  Mo. — Nagel  v.  Liu- 
dell  E.  Co.,  167  Mo.  SS,  66  S.  W.  1090; 
Grand    Chapter,    etc.   v.   United   Grand 
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Chapter,  93  Mo.  App.  560,  67  S.  W. 
732.  Mont. — Haupt  v.  Independent  Tel. 
etc.  Co.,  25  Mont.  122,  63  Pac.  1033. 
Neb. — Wabaska   Elec.    Co.   v.   Wymore, 

60  Neb.  199,  82  IST.  W.  626;  Blakeslee 
V.  Missouri  Pac.  E.  Co.,  48  Neb.  61,  65 

61  N.  W.  118.  N.  J.— Grier  v.  Elitcraft, 
57  N.  J.  Eq.  556,  41  Atl.  425.  N.  Y. 
Shulman  v.  Star  Suburban  Eealty  Co., 
113  App.  Div.  759,  99  N.  Y.  Supp.  419; 
Park  &  Sons  Co.  v.  National  Wholesale 
Drug  Assn.,  30  App.  Div.  508,  52  N. 
Y.  Supp.  475  (steps  in  establishment 
of  boycott  must  be  set  forth) ;  New 
York  Cent.  etc.  E.  Co.  v.  Eeeves,  41 
Mase.  490,  85  N.  Y.  Supp.  28  (details 
of  conspiracy  to  defraud  must  be  set 
forth).  Pa. — Mengel  v.  Lehigh  Coal, 
etc.  Co.,  24  Pa.  Co.  Ct.  152.  Va.— Deane 
V.  Turner,  113  Va.  236,  74  S.  E.  165; 
Collins  V.  Sutton,  94  Va.  127,  26  S.  E. 
415.  Wash. — Wilkeson  Coal,  etc.  Co. 
V.  DriveT,  9  Wash.  177,  37  Pac.  307, 
general  allegations  of  trespass  insuffi- 
cient. W.  Va. — Merriner  v.  Merriner, 
54  W.  Va.  169,  46  S.  E.  118,  that  de- 
fendant is  interfering  with  the  tilling 
of  the  farm  is  insuflicient.  Wis. — Shep- 
ard  V.  Pabst,149  Wis.  35,  135  N.  W. , 
158,  164. 

[a]  A  bill  seeking  to  restrain  a  boy- 
cott not  showing  the  particular  threats 
defendants  made,  what  amount  or  kind 
of  force  defendants  used,  what  kind  or 
character  of  menace  was  exercised,  or 
how  the  business  was  to  be  boycotted 
is  insuflJeient.  An  allegation  of  the 
printing  and  circulation  of  false  publica- 
tions and  circulars  is  not  broad  enough. 
The  substance  at  least  of  these  publica- 
tions and  circulars  would  show  the  nat- 
ure of  the  publication.  Davitt  v. 
American  Bakers'  Union,  124  Cal.  99, 
56  Pac.  775. 

[b]  A  mere  allegation  of  waste  is  in- 
sufficient, the  particular  acts  constitut- 
ing waste  must  be  set  forth.  Montgom- 
ery V.  Walker,  36  Ga.  515. 
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unlawful,^*  as  well  as  injurious  to  the  complainant.^'  It  must  show  that 
defendant  is  doing,  threatening  to  do,  or  about  to  do  the  very  acts 
complained  of.^*  Allegations  as  to  the  doing  of  acts  in  the  past,  with- 
out alleging  any  threatened  or  impending  acts,  are  not  sufficient;  there 
must  be  allegations  of  an  intention  on  the  part  of  plaintiff  to  continue 


[e]  Where  the  proceeding  is  to  en- 
join the  Imposition  of  an  alleged  cloud 
upon  complainant's  title,  as  distin- 
guished  from  a  proceeding  to  remove 
an  existing  eloud,  the  bill  must  affirma- 
tively show  the  cloud,  or  the  threat- 
ened acts  which  will  impose  it,  and  also 
the  inadequacy  of  the  remedy  at  law. 
South,  etc.  E.  Co.  v.  Virginia,  etc.  B. 
Co.,  104  Va.  323,  326,  51  S.  E.  843. 

[dj  Setting  Forth  Processes  To  Be 
Enjoined. — The  bill  need  not  point  out 
the  specific  methods  or  secret  process 
of  producing  oxygen  which  the  court 
is  to  enjoin  the  servant  formerly  in 
complainant's  employ  from  using. 
White  Dental  Mfg.  Co.  v.  Mitchell,  188 
Fed.  1017. 

32.  Manufacturers'  Gas,  etc.  Co.  v. 
Indiana  Nat.  Oas,  etc.  Co.,  156  Ind. 
679,  59  N.  E.  169,  60  N.  E.  1080. 

[a]  If  it  be  necessary  to  charac- 
terize the  acts  complained  of  as  "un- 
lawful," characterizing  them  as 
"wrongful"  is  sufficient  as  these  words 
have  the  same  meaning.  Bingman  v. 
Walter,  80  Kan.  617,  103  Pac.  120. 

[b]  It  is  not  sufficient  to  allege  in 
general  terms  that  the  acts  or  conduct 
sought  to  be  enjoined  are  wrongful; 
the  bill  itself  must  state  facts  from 
which  the  court  can  see  that  such  acts 
or  conduct  were  wrongful.  Builders 
Painting,  etc.  Co.  v.  Advisory  Board 
Bldg.  Trades,  116  HI.  App.  264.  See 
supra,  TV,  A,  5,  e,  (II). 

[c]  Vague  and  general  charges  of 
the  diversion  of  county  funds  from  one 
fund  to  another  is  not  sufficient  to  au- 
thorize the  issuance  of  an  injunction. 
Clarke  v.  San  Jacinto  County,  18  Tex. 
Civ.  App.  204,  45  S.  W.  315. 

[d]  A  bill  averring  a  railroad  Is 
about  to  enter  complainant's  land  is 
not  sufficient  without  allegations  show- 
ing it  is  without  authority  of  law. 
Chesapeake,  ete.  E.  Co.  v.  Patton,  5 
W.   Va.   234. 

[e]  A  petition  by  a  city  railway  to 
enjoin  a  city  from  constructing  its 
sewer  in  the  center  of  the  street  as 
it  had  a  right  to  do  must  negative  the 
presumption    that    the    city    is    acting 


in  such  manner  as  not  to  unreasonably 
interfere  with  the  rights  of  the  street 
railroad.  Spokane  St.  E.  Co.  v.  Spo- 
kane, 5  Wash.  634,  32  Pac.  456. 

[f]  A  bill  seeking  to  restrain  a 
former  employe  from  divulging  trade 
secrets,  alleging  that  the  defendant 
"had  theretofore  been  in  the  employ 
of  said  A  &  Co.  and  knew  and  under- 
stood the  use  of  certain  processes  and 
methods  employed  by  said  firm  in  the 
manufacture  of  said  specialties  which 
said  processes  were  not  generally 
known  or  understood  by  other  manu- 
facturers of  said  products,  or  by  the 
public,"  and  that  the  defendant  was 
employed  "partly  by  reason  of  his  said 
knowledge"  sufficiently  alleges,  as 
against  a  general  demurrer  that '  such 
processes  or  methods  were  secrets  of 
the  business  which  complainant  took 
over,  especially  where  by  the  contract, 
with  defendant,  he  agrees  that  he  will 
"not  disclose  any  of  the  processes  or 
methods"  of  the  company.  Adams  Co. 
V.  Knapp,  121  Fed.  34,  58  0.  C.  A.  1. 

[g]  To  restrain  an  officer,  taking  a 
deposition,  from  requiring  the  produc- 
tion of  evidence  which  is  privileged, 
the  bill  or  complaint  must  state  facts 
tending  to  show  that  the  officer  is  ex- 
ceeding his  jurisdiction,  or  it  is  de- 
murrable. Old  Line  Bankers'  Life  Ins. 
Co.  V.  Witt,  92  Neb.  743,  139  N.  W. 
641. 

[h]  Hestraining  Search  of  Premises. 
A  petition  in  a  suit  to  restrain  the 
search  of  premises  in  insufficient  where 
it  fails  to  aver  non-compliance  with 
the  statutory  provisions  authorizing 
the  search  of  premises.  Moss  v.  Whit- 
son  (Tex.  Civ.  App.),  130  S.  W.  134. 

33.  As  to  necessity  for  showing  in- 
jury, see  mfra,  IV,  A,  6,  h. 

34.  Cal.— McBride  v.  Newlin,  129 
Cal.  36,  61  Pac.  577.  HI.— Coquard  v. 
National  Linseed  Oil  Co.,  171  111.  480, 
49  N.  E.  563,  affirming  67  111.  App.  20; 
Patterson  v.  Johnson,  114  111.  App.  329, 
affirmed,  214  111.  481,  73  N.  B.  761. 
Ind.— Belknap  v.  Caldwell,  83  Ind.  14 
(to  restrain  a  party  from  claiming  cer- 
tain   money,    the    bill    must    show    de- 
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the  injurious  acts,  and  a  reasonable  ground  to  apprehend  a  recurrence 
of  such  act  in  the  future.-'  Likewise,  allegations  expressing  nothing 
more  than  a  bare  apprehension  or  possibility  of  the  doing  of  the  injur- 
ious act  or  acts  are  insufficient  to  warrant  the  granting  of  an  injunc- 
tion; but  they  must  go  further  and  show  the  court  that  the  acts  com- 
plained of  are  not  only  threatened,  but  will  in  all  probability  be  com- 
mitted to  complainant 's  injury.^*  Is^or  is  an  allegation  that  the  defend- 
ant claims  the  power  to  do  certain  acts  sufficient,  but  facts  must  be  al- 


fendant  claimed  it);  Ploughe  1}.  Boyer, 
38  Ind.  113.  la. — ^Berger  v.  Armstrong, 
41  Iowa  447,  to  restrain  violation  of 
covenant  not  to  engage  in  certain  busi- 
ness, complaint  must  show  defendant 
is  at  present  engaged  In  business.  Kan. 
Coffeyville  Min.,  etc.  Co.  v.  Citizens 
Nat.  Gas,  etc.  Co.,  55  Kan.  173,  40 
Pae.  326.  N.  Y. — ^Livingston  v.  Gib- 
bons, 4  Johns.  Ch.  571.  Wis.— Died- 
richs  V.  Northwestern  Union  E.  Co.,  33 
"Wis.  219. 

35.  See  the  following  eases:  tJ.  S. 
Parker  v.  Winnipiseogee  Lake,  etc.  Co., 
2  Black  545,  17  L.  ed.  333;  Webb  v. 
Portland  Mjfg.  Co.,  3  Sumn.  189,  29  Fed. 
Cas.  No.  17,322.  Ala. — ^Daniel  v.  Owens 
&  Co.,  70  Ala.  297.  Cal. — Mendelson 
V.  McCabe,  144  Cal.  230,  77  Pae.  915, 
103  Am.  St.  Rep.  78;  Ball  c.  Kehl,  87 
Cal.  505,  25  Pae.  679;  Coker  v.  Simp- 
son, 7  Cal.  340.  Colo. — Crisman  v.  Heid- 
erer,  5  Colo.  589.  Oa. — Rounsaville  v. 
Kohlheim,  68  Ga.  668,  45  Am.  Rep.  505; 
Wheeler  v.  Steele,  50  Ga.  34;  Smith  v. 
Malcolm,  48  Ga.  343.  111. — Fisher  v. 
Board  of  Trade,  80  111.  85;  Wangelin 
V.  Goe,  50  111.  459.  Ind. — Anthony-  v. 
Sturgis,  86  Ind.  479;  Markle  v.  Clay 
■County,  55  Ind.  185;  Roelker  v.  St. 
Louis,  etc.  R.  Co.,  50  Ind.  127.  Kan. 
Comra.  of  Barber  Co.  v.  Smith,  48 
Kan.  331,  29  Pae.  565;  Andrews  v.  Love, 
46  Kan.  264,  26  Pae.  746.  Md.— Hub- 
bard V.  Mobray,  20  Md.  165.  Mass. 
Holbrook  v.  Nesbitt,  163  Mass.  120,  39 
N.  E.  794;  Melrose  v.  Cutter,  159  Mass. 
461,  34  N.  E.  695.  Mo.— Brier  v.  State 
Exchange  Bank,  225  Mo.  673,  125  S.  W. 
469;  Davis  V.  Hartwig,  195  Mo.  380,  94 
S.  W.  507.  Neb.— Hotchkiss  V.  Keck, 
84  Neb.  545,  121  N.  W.  579;  Blakes- 
lee  V.  Missouri  Pae.  R.  Co.,  43  Neb. 
61,  61  N.  W.  118.  Nev.— Sherman  ». 
Clark,  4  Nev.  138,  97  Am.  Dec.  516. 
N.  J.— Central  R.  Co.  v.  Standard  Oil 
Co.,  33  N.  J.  Eq.  123;  United  New  Jer- 
sey E.  Co.  V.  Standard  Oil  Co.,  33  N.  J. 
Eq.  127.    N.  M— In  re  Sloan^  5  N.  M. 
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590,  25  Pae.  930.  N.  Y.- People  «. 
Canal  Board,  55  N.  Y.  390;  Watson 
V.  Hunter,  5  Johns.  169.  Okla. — Wood- 
ward V.  Raynor,  29  Okla.  493,  119  Pae. 
964.  Ore. — E^wing  v.  Eourke,  14  Ore. 
514,  13  Pae.  483.  Pa.— Audenreid  v. 
Philadelphia,  etc.  R.  Co.,  68  Pa.  370,  8 
Am.  Rep.  195.  Phil.  Isl. — Dayrit  v. 
De  los  Santos,  18  Phil.  Isl.  275,  280, 
suit  to  restrain  defendant  from  prevent- 
ing plaintiffs  from  destroying  a  dam 
constructed  by  him  on  their  property, 
repairing  the  damage  done  to  the  prop- 
erty, and  performing  any  other  acts 
which  may  tend  to  protect  the  property 
from  damage.  Tex. — Lane  v.  Mayfield 
(Tex.  Civ.  App.),  158  S.W.  223.  Wash. 
Hubeuthal  v.  Spokane,  etc.  E.  Co.,  43 
Wash.  677,  689,  86  Pae.  955.  W.  Va. 
Keystone  Bridge  Co.  v.  Summers,  13 
W.  Va.  476;  Chesapeake,  etc.  R.  Co.  v. 
Patton,  5   W.  Va.   234. 

36.  See  the  following  cases:  Ala. 
McHan  v.  McMurry,  173  Ala.  182,  55 
So.  793.  Ariz. — Santa  Cruz  Co.  v.  Bur- 
goon,  12  Ariz.  295,  100  Pae.  792,  to 
restrain  supervisors  from  paying  out 
money  illegally,  petition  must  show  is- 
suance of  an  order  to  pay  such  money. 
Cal. — Island  Rec.  Dist.  v.  Floribel  A. 
Syn.,  167  Cal.  467,  140  Pae.  4;  Lorenz 
V.  Waldron,  96  Cal.  243,  31  Pae.  54; 
Hoke  V.  Perdue,  62  Cal.  546.  Conn. 
Mead  v.  Stirling,  62  Conn.  386,  27 
Atl.  591,  23  L.  R.  A.  227;  Goodwin  v. 
New  York,  etc.  R.  Co.,  43  Conn.  494; 
Bigelow  V.  Hartford  Bridge  Co.,  14 
Conn.  565,  36  Am.  Dec.  502.  Ga. — Ryan 
V.  Fulghum,  96  Ga.  234,  22  S.  E.  940; 
Bacon  v.  Walker,  77  Ga.  336;  Eounsa- 
ville  V.  Kohlheim,  68  Ga.  668,  45  Am. 
Rep.  505;  Cantrell  v.  Mobb,  43  Ga.  193. 
m.— Carr  v.  Arnold,  239  111.  37,  87 
N.  E.  870  (to  restrain  sale  of  land  for 
taxes  held  illegal;  bill  must  allege  pur- 
pose of  commissioners  to  levy  another 
tax);  Chicago  v.  People's  Gas  L.,  etc. 
Co.,  170  111.  App.  98.  la.— Dinwiddie 
V.  Roberts,  1  Greene  363.    Mo.— Mason 
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leged  showing  there  is  an  apparent  purpose  to  attempt  to  exercise  such 
power.^^  The  bill  should  specify  the  times  and  places  when  and  where 
the  alleged  wrongful  acts  have  been  committed  by  them.'^ 


V.  Deitering,  132  Mo.  App.  26,  111 
3.  W.  862.  N.  J. — Lutheran  Church  v. 
Masohop,  10  N.  J.  Bq.  57.  N.  Y.— Mc- 
Henry  v.  Jewett,  90  N.  Y.  58;  People 
V.  Canal  Board,  55  N.  Y.  390,  397. 
Okla. — Hodgins  v.  Hodgins,  23  Okla. 
625,  103  Pae.  711.  Pa.— Shaw  v.  Na- 
tional Transit  Co.,  4  Pa.  Co.  Ct.  363. 
Wis. — Quin  v.  Havener,  118  Wis.  53, 
94  N.  W.  642;  State  v.  Eau  Claire,  40 
Wis.  533. 

[a]  The  complaint  in  an  action  to 
restrain  the  payment  of  public  money 
tor  an  illegal  printing  bill,  must  al- 
lege that  the  claim  has  been  made  and 
filed  with  the  supervisors,  (1)  or  that 
3uch  claim  will  be  filed  (McBride  v. 
Newlin,  129  Cal.  36,  61  Pae.  577),  (2) 
Dr  that  an  order  for  the  payment  has 
been  made.  Santa  Cruz  County  v.  Bur- 
goon,  12  Ariz.  295,  100  Pae.  792. 

[b]  Grounds  of  Threatened  Suit. 
To  show  that  the  title  is  questioned 
by  suit,  either  prosecuted  or  threaten- 
ed, in  a  suit  to  restrain  the  collection 
of  purchase  money,  the  bill  must  allege 
the  ground  on  which  the  threatened 
suit  is  based,  which  must  be  such  as 
will  put  a  reasonable  man  in  just  ap- 
prehension of  a  loss  of  his  land.  The 
mere  fact  that  some  one  has  asserted 
claim  to  the  land  is  insufficient.  Kin- 
ports  V.  Eawson,  29  W.  Va.  487,  2  S.  E. 
85. 

[e]  To  enjoin  an  alleged  unconstitu- 
tional law  the  complaint  must  show 
that  its  enforcement  is  against  his  per- 
sonal or  property  rights.  Plumb  v. 
Christie,  103  Ga.  686,  30  S.  E.  759,  42 
L.  B.  A.  181. 

[d]  To  entitle  a  party  to  restrain 
the  enforcement  of  an  alleged  void 
penal  statute,  on  the  ground  that  it 
would  injuriously  affect  his  property 
rights,  he  must  allege  that  the  busi- 
ness in  which  he  is  engaged  is  clearly 
interdicted  by  the  provisions  of  the  en- 
actment, or  he  may  aver  that,  although 
the  law  has  no  application  to  his  busi- 
ness, yet  he  is  threatened  with  its  at- 
tempted enforcement  by  a  criminal  ac- 
tion, in  which  latter  case  he  must,  in 
the  description  of  such  business,  tra- 
verse each  specification  of  the  statute 
or  ordinance  that  is  conditionally  or  ul- 


timately prohibited.     Sherod  v.  Aitchi- 
son,  71  Ore.  446,  142  Pae.  351. 

[e]  To  enjoin  the  sale  of  mortgaged 
property  the  complainant  must  allege 
that  the  property  will  be  removed  be- 
yond the  jurisdiction  of  the  court  or 
be  rendered  ineffective  as  a  security. 
Norwood  «.  Leeves  (Tex.  Civ.  App.), 
115  S.  W.  53. 

[f]  To  restrain  the  foreclosure  of 
a  mortgage  by  a  sale  by  the  defendant 
to  prevent  a  cloud  on  the  title,  the 
complaint  is  defective  where  it  does 
not  allege  that  there  is  a  power  of  ^ale 
in.  the  mortgage,  since  any  sale  under 
such  foreclosure  without  there  being 
a  power  of  sale  in  the  mortgage  would 
be  invalid  and  not  prima  facie  evi- 
dence. Grant  County  v.  Colonial,  etc. 
Co.,  3  S.  D.  390,  53  N.  W.  746. 

[g]  The  complaint  need  not  be  so 
specific  as  to  the  threatened  injury  as 
to  show  that  the  matters  and  things 
complained  of  are  certain  to  ensue  or 
will  necessarily  follow.  McHan  v.  Mc- 
Murry,  173  Ala.  182,  55  So.  793;  Mason 
V.  Deitering,  132  Mo.  App.  26,  111  S. 
W.  862,  disapproving  McDonough  v. 
Eobbens,  60  Mo.  App.  156. 

[h]  If  the  injunction  is  granted  on 
the  allegations  of  a  mere  apprehension 
of  injury,  it  will  be  dismissed  on  ap- 
peal. Woodward  v.  Eaynor,  29  Okla. 
493,  119  Pae.  964. 

37.  Lutman  v.  Lake  Shore,  etc.  B. 
Co.,  56  Ohio  St.  433,  47  N.  E.  248;  At- 
torney General  v.  Eau  Ulaire,  37  Wis. 
401,  448. 

38.  Mo. — ^Grand  Chapter  v.  United 
Grand  Chapter,  93  Mo.  App.  560,  67 
S.  W.  732.  N.  J.— Grier  v.  Plitcraft, 
57  N.  J.  Eq.  556,  41  Atl.  425.  Pa. 
Mengel  v.  Lehigh  Coal,  etc.  Co.,  24 
Pa.  Co.  Ct.  152,  158.  Wis.— Badger 
Brass  Mfg.  Co.  v.  Daly,  137  Wis.  601, 
119  N.  W.  328. 

[a]  Where  Defendants  Are  Numer- 
ous.— "It  is  no  answer  to  this  objec- 
tion to  say  that  so  many  defendants 
have  been  joined  in  each  of  these 
bills,  and  that  their  workings,  past- 
or present,  are  so  numerous  that  a 
specification  of  these  matters  ■  'ill  swell 
the  bulk  of  the  bills  and  put  the  plain- ' 
tiffs  to  great  trouble  in  stating  theii 
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g.  Demand.  —■  There  is  no  necessity  for  an  allegation  that  complain- 
ant demanded  of  defendant  that  he  refrain  from  doing  the  threatened 
aet.=° 

h.  Shotving  Injury.  —  (I.)  In  General.  —  The  complaint  need  not 
allege  any  actual  damage  from  the  wrongful  acts  complained  of,  but  it 
is  sufficient  to  allege  that  the  defendant  threatens  and  intends,  and  un- 
less prevented  by  injunction  will  continue,  to  do  the  wrongful  acts 
complained  of;*"  especially  is  this  true  where  the  injunction  is  sought 
upon  the  ground  that  trespasses,  sought  to  be  restrained,  will  ripen  into 
an  easement,*^  and  where  damage  is  the  necessary  result  of  the  wrong- 
ful acts  complained  of /^ 

Sul)stantial  Injury.  —  The  bill  or  complaint  must  show  that  the  injury 


eauses  of  action.  It  was  their  choice 
in  joining  all  these  defendants  on  one 
proceeding  that  created  the  conditions 
ander  which  a  compliance  with  the  re- 
quirements of  fairness  to  the  several 
defendants  and  with  the  rules  of  good 
pleading  appears  inconvenient  to  plain- 
tiffs themselves.  Self-imposed  difScul- 
bies  cannot  dispense  with  those  require- 
ments nor  abrogate  those  rules."  Men- 
gel  V.  Lehigh  Coal  &  ISTav.  Co.,  24  Pa. 
Co.    Ct.    152,    159. 

[b]  Restraining  Strike. — Time  and 
Kace. — "In  such  contests  between  em- 
ployers and  workmen  there  is  frequent 
recourse  to  much  strategy,,  and  the 
law  does  not  uphold  that  strategy  on 
the  part  of  the  employer  by  which 
he  seeks  to  obtain  a  blanket  injunction 
upon  a  blanket  complaint  abounding 
in  general  conclusions  but  lacking  in 
facts  and  circumstances;  ...  A  com- 
plaint in  an  action  for  an  injunction 
by  the  employer  in  such  case  should  be 
detailed,  certain,  and  specific,  giving 
facts  and  circumstances,  including  time 
and  place  of  each  alleged  act  of  coer- 
cion, the  name  of  the  person  coerced, 
if  known,  the  manner  in  which  he 
was  coerced,  and  the  manner  in  which 
and  the  extent  to  which  it  affected  or 
impeded  the  employer 's  right  to  conduct 
his  business  in  a  lawful  way."  Badger 
Brass  Mfg.  Co.  v.  Daly,  137  Wis.  601, 
119  N.  W.  328,  330. 

39.  See  Jones  v.  North  Wilkesboro, 
150  N.  C.  646,  64  S.  E.  866,  holding 
that  in  an  action  to  restrain  the  board 
of  commissioners  of  a  city  from  ac- 
quiring certain  property  for  a  water- 
shed to  supply  the  town  with  water 
which  is  alleged  in  the  complaint  to 
be  a  nuisance,  threatening  the  lives  of 
the  citizens  if  so  used,  a  demurrer  on 
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the  ground  that  it  does  not  appear  that 
complainants,  citizens  and  property 
owners,  had  applied  to  the  municipal 
authorities  to  rescind  the  contract  of 
purchase,  cannot  be  sustained. 

Compare  Petillon  v.  Hippie,  90  111. 
420,  32  Am.  Eep.  31,  holding  that  a 
bill  to  restrain  the  payment  of  money 
by  a  stakeholder  on  a  bet  on  the  re- 
sult of  an  election  should  show  the 
money  is  still  in  defendant's  hands  and 
his  refusal  to  return  the  same  on  de- 
mand. 

40.  Spargur  v.  Heard,  90  Gal.  221, 
27  Pac.  198;  Moore  v.  Clear  Lake  W. 
Wks.,  68  Cal.  146,  8  Pac.  816;  Wright 
V.  Weber,  17  Pa.  Super.  451  (not 
necessary   in   all   cases   to    show 


[a]  A  bill  seeking  to  restrain  de- 
fendant from  interfering  with  com- 
plainant's right  to  mine  for  barytes 
under  his  lease,  need  not  allege  there 
are  any  barytes  under  the  land  of  any 
value  or  in  paying  quantities  to  show 
complainant  would  receive  material  in- 
jury by  being  refused  permission  to 
execute  its  contract.  Dix  Eiver  Barytes 
Co.  V.  Pence  (Ky.),  123  S.  W.  263. 

41.  Acme  Cem.  P.  Co.  v.  American 
Cem.  P.  Co.  (Tex.  Civ.  App.),  167  S.  W. 
183. 

42.  Boston,  etc.  R.  Co.  v.  Sullivan, 
177  Mass.  230,  58  N.  E.  689,  83  Am.  St. 
Eep.  275. 

[a]  A  water  company  seeking  to 
restrain  a  city  from  establishing  a  com- 
peting water  system  need  not  aver  spe- 
cifically how  the  establishment  of  com- 
peting water  works  would  injure  the 
value  of  its  property,  or  deprive  it  of 
the  rent  agreed  by^  the  city  to  be  paid, 
as  this  would  be  but  requiring  the 
averment    of   facts    of   general   knowl- 
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sought  to  be  restrained  will  be  a  substantial  and  not  merely  a  technical 
or  inconsequential  injury,  however/^ 

(II.)  Irreparable  Injury.  —  Unless  dispensed  with  by  statute  in  the 
particular  case^  as  is  sometimes  done,"  or  unless  the  bill  or  complaint 
is  based  on  another  ground  of  equity  jurisprudence,""  it  must,  in  ad- 
dition to  showing  the  particular  act  or  acts^  the  doing  or  threatening 


edge.  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  V.  S.  1,  19  Sup.  Ct.  77, 
43  L.  ed.  341,  affirming  60  Fed.  957. 

43.  Cal. — Savings,  etc.  Soc.  v.  Aus- 
tin, 46  Cal.  416.  Conn. — ^Bigelow  v. 
Hartford  Bridge  Co.,  14  Conn.  565,  36 
Am.  Dee.  502.  Ga. — Rounsaville  v. 
Kohlheim,  68  <Ja.  668,  45  Am.  Rep.  505. 
Mich.— Eanney  v.  Stoll,  174  Mich.  440, 
140  N.  W.  607.  Minn. — Hart  v.  Mar- 
shall, 4  Minn.  294.  Nev. — Sherman  v. 
Clark,   4   Nev.    138,   97   Am.   Dec.   516. 

N.  J Stanford  v.  Lyon,  37  N.  J.  Eq. 

94;  Kearney  v.  Andrews,  10  N.  J.  Eq. 
70.  N.  Y.— McLaury  v.  Hart,  121  N.  Y. 
636,  24  N.  E.  1013;  Morgan  v.  Bing- 
hamton,  102  N.  Y.  500,  7  N.  E.  424; 
People  V.  Canal  Board,  55  N.  Y.  390, 
395.  Wash. — Hubenthal  v.  Spokane, 
etc.  Co.,  43  Wash.  677,  86  Pac.  955. 

[a]  It  must  aver  some  substantial 
or  positive  injury;  mere  preference  or 
desire  on  the  part  of  the  complainant 
will  not  justify  restraining  acts  which 
are  merely  injurious  to  feelings  or 
which  amount  to  no  more  than  invasion 
of  complainant's  right  of  privacy.  Ean- 
ney V.  Stoll,  174  Mich.  440,  140  N.  W. 
607. 

[b]  A  complaint  not  showing  the 
extent  of  the  encroachment  on  com- 
plainant's  easement  in  real  property, 
or  that  the  trespass  is  wilful,  and 
not  stating  any  facts  warranting  a  re- 
covery for  more  than  nominal  damages 
is  insufficient.  Hubenthal  v.  Spokane, 
etc.  Co.,  43  Wash.  677,  86  Pac.  955. 
Compare  Espenseheid  v.  Bauer,  235  111. 
172,  85  N.  E.  230. 

44.  Under  Georgia  Code,  1910,  §5504, 
formerly  §4927,  Code  of  1895,  as 
amended  by  Act  of  Dee.  10,  1899  (Acts 
1899,  p.  40),  an  allegation  of  irrepar- 
able injury  is  unnecessary  to  secure 
an  injunction  to  restrain  the  cutting 
of  timber  or  boxing  or  otherwise  work- 
ing the  same  for  turpentine  purposes. 
Union  L.  Cto.  v.  Allen,  114  Ga.  346,  40 
S.  E.  231. 

fa]  Under  the  Iowa  Code  (Code, 
1897,  §4354,  formerly  §3386,  of  the 
Code  of  1873),  providing  that  "in  all 


eases  of  breach  of  contract  or  other 
injury,  where  the  party  injured  is  en- 
titled to  maintain  and  has  brought  an 
action  by  ordinary  proceedings,  he  may, 
in  the  same  cause,  pray  and  have  a 
writ  of  injunction  against  the  repetition 
or  continuance  of  such  breach  of  con- 
tract or  other  injury,  or  the  commis- 
sion of  any  breach  of  contract  or  in- 
jury of  a  like  kind  arising  out  of  the 
same  contract  or  relating  to  the  same 
property  or  right,  .  .  .,"  it  is  held 
that  one  need  not  allege  that  he  will 
sustain  irreparable  injury  in  order  to 
have  an  injunction  in  aid  of  such  an 
action.  Mills  v.  Hamilton,  49  Iowa 
105. 

45.  Taking  Property  Without  In- 
stituting    Condemnation     Proceedings. 

To  restrain  the  change  of  street  grade 
until  compensation  is  paid  complain- 
ant for  damages  occasioned  thereby  to 
her.  property  under  constitutional  pro- 
visions prohibiting  the  ' '  taking  or  dam- 
aging" of  property  for  public  use 
without  compensation,  complaint  need 
not  aver  irreparable  injury  to  defend- 
ants' inability  to  respond  in  damages, 
as  complainant's  right  to  an  injunction 
is  not  dependent  thereon  but  upon  the 
fact  that  she  is  entitled  to  be  paid 
such  damages  as  she  may  sustain  be- 
fore defendants  can  proceed  to  damage 
her  property.  Searle  v.  Lead,  10  S.  D. 
312,  73  N.  W.  101,  39  L.  B.  A.  345. 
See  also  Harman  v.  Caretta  E.  Co.,  61 
W.  Va.  356,  56  S.  E-.  520,  123  Am.  St. 
Eep.   985. 

[a]  To  restrain  the  collection  of  the 
purchase  money  of  land  because  the 
title  is  defective,  an  allegation  of  ir- 
reparable injury  or  insolvency  is  un- 
necessary. Harvey  v.  Ryan,  59  W.  Va. 
134,  53  S.  E.  7,  11,  115  Am.  St.  Eep. 
897,  7  L.  E.  A.   (N.  S.)   445. 

[b]  Waste. — In  some  states  in  cases 
of  waste  as  to  mines,  timber  and  quar- 
ries, a  statement  of  injury  is  sufficient. 
In  the  nature  of  the  case  all  the  party 
could  well  state  as  matter  of  fact  is  the 
destruction  of  the  timber  in  the  one 
case,  and  the  taking  away  of  the  min- 
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to  do  which,  is  sought  to  be  restrained,*^  show  that  such  act  or  acts  will 
cause  irreparable  injury  to  the  complainant  unless  an  injunction  is- 
sues.*^ 

There  is  no  necessity  for  an  allegation  of  iireparaUe  injury  in  terms, 
provided  the  allegations  taken  as  a  whole  are  such  as  to  demonstrate 
that  such  would  be  the  result  of  the  conduct  complained  of  in  the  bill 


erals  in  the  other.  United  States  v. 
Guglard,  79  Fed.  21;  Merced  M.  Co. 
V.  Fremont,  7  Cal.  317,  322,  68  Am. 
Dec.  2B2. 

46.  See  supra,  IV,  A,  6,  f. 

47.  TT.  S.— Pullman  Co.  v.  Tamble, 
173  Fed.  200;  General  Elec.  Co.  v. 
Westinghouse  Elec.  Co.,  151  Fed.  677; 
Graves  v.  Crawford,  149  Fed.  968,  79 
C.  C.  A.  478.  Ala.— Hays  v.  Ahlrichs, 
115  Ala.  239,  22  So.  465;  Bowling  v. 
Crook,  104  Ala.  130,  16  So.  131.  Ark. 
Coffman  v.  St.  Francis  Drain  Dist.,  83 
Ark.  54,  103  S.  W.  179;  Western  Tie, 
etc.  Co.  V.  Newport  Land  Co.,  75  Ark. 
286,  87  S.  W.  432.  Cal.— Willis  v. 
Louridson,  161  Cal.  106,  118  Pac.  530; 
Porter's,  etc.  Co.  v.  Beaudry,  15  Cal. 
App.  751,  115  Pac.  951;  Bishop  v. 
Owens,  5  Cal.  App.  83,  89  Pac.  844. 
Colo. — ^Ins.  Co.  of  N.  A.  v.  Bonner,  24 
Colo.  220,  49  Pao.  366.  Conn.— Beckerle 
V.  Danbury,  80  Conn.  124,  67  Atl.  371; 
Mead  v.  Stirling,  62  Conn.  586,  27 
Atl.  591,  23  L.  E.  A.  227;  Goodwin 
V.  New  York,  etc.  E.  Co.,  43  Conn.  494. 
Del. — ^Bayard  v.  Bancroft,  62  Atl.  6. 
Fla. — ^Drew  Lumb.  Co.  v.  Union  Inv. 
Co.,  66  Fla.  382,  63  So.  836;  Gillespie 
V.  Chapline,  59  Fla.  500,  52  So.  722; 
Hall  V.  Home,  52  Fla.  510,  520,  42  So. 
383.  Ga. — Huxford  v.  Southern  Pine 
Co.,  124  Ga.  181,  52  S.  E.  439;  Eeid 
■V.  Eatonton,  80  Ga.  755,  6  S.  E.  602; 
Hatcher  v.  Hampton,  7  Ga.  49.  Idaho. 
Wilson  V.  Eagleson,  9  Idaho  17,  71  Pao. 
613,  108  Am.  St.  Eep.  110.  111.- Chicago 
Gen.  E.  Co.  v.  Chicago,  etc.  E.  Co., 
181  111.  605,  54  N.  E.  1026;  Chobot  V. 
Laznovsky,  183  111.  App.  203;  People  v. 
Hart,  154  HI.  App.  237;  Swanson  v. 
Fisher,  148  111.  App.  104;  Williams  v. 
Harper,  127  111.  App.  619;  Howell  Co. 
V.  Pope  Glucose  Co.,  61  111.  App.  593. 
Ind. — Wabash  E.  Co.  v.  Engleman,  160 
Ind.  329,  66  N.  E.  892;  Smith  v.  Mil- 
ler, 44  Ind.  App.  168,  88  N.  E.  859. 
la. — Thomas  v.  Farley  Mfg.  Co.,  76 
Iowa  735,  39  N.  W.  874.  Kan.— Mc- 
Keever  v.  Buker,  80  Kan.  201,  101  Pac. 
991.  Ky.— Gwyn  v.  Paul,  4  Ky.  L.  Eep. 
729.     La. — Jennings-Heywood  Oil   Syn- 
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dicate  v.  Heywood  Oil  Co.,  117  La.  536, 
42  So.  126.  Md. — Consol.  Gas,  ete.  Co. 
V.  Northern  Cent.  E.  Co.,  107  Md.  671, 
69  Atl.  518;  Carswell  v.  Swindell,  102 
Md.  636,  641,  62  Atl.  956;  Davis  v. 
Baltiinore,  etc.  E.  Co.,  102  Md.  371,  62 
Atl.  572;  Tifel  v.  Jenkins,  95  Md.  665, 
53  Atl.  429.  Minn. — Laird,  Norton  Co. 
V.  Pine  County,  72  Minn.  409,  75  N.  W. 
723.  Ma — Brier  v.  State  Exch.  Bank, 
225  Mo.  673,  125  S.  W.  469  (alleging 
past  damage  is  insufficient);  Schuster 
i;.  Myers,  148  Mo.  422  429,  50  S.  W. 
103.  Mont. — Haupt  v.  Independent  Tel. 
M.  Co.,  25  Mont.  122,  63  Pac.  1033. 
Nel). — State  Bank  v.  Eohren,  55  Neb. 
223,  75  N.  W.  543.  Nev.— Thorn  v. 
Sweeney,  12  Nev.  251;  Wells,  Fargo  & 
Co.  V.  Dayton,  11  Nev.  ^161.  N.  H. 
Williams  v.  Mathewson,  73  N.  H.  242, 
60  Atl.  687;  Coe  v.  Winnepisiogee  Mfg. 
Co.,  37  N.  H.  254.  N.  J.— Sehoch  v. 
Garrison,  74  N.  J.  Eq.  292,  70  Atl.  147; 
Lutheran  Church  v.  Maschop,  10  N.  J. 
Eq.  57.  N.  M. — ^La  Mesa  Com.  Ditch 
V.  Appelzoeller,  140  Pac.  1051.  N.  T. 
Melody  v.  Goodrich,  67  App.  Div.  368, 
73  N.  Y.  Supp.  741;  Erie  E.  Co.  v. 
Eochester-Corning-Elmira  Tract.  Co.,  57 
Misc.  180,  107  N.  Y.  Supp.  940;  Far- 
relly  v.  New  York  L.  Ins.  Co.,  52  Misc. 
202,  102  N.  Y.  Supp.  726.  N.  C— Por- 
ter V.  Armstrong,  132  N.  O.  66,  43  S.  E. 
542.  N.  D.^Schafener  v.  Young,  10  N. 
D.  245,  86  N.  W.  733.  Okla.— Wood- 
'ward  V.  Eaynor,  29  Okla.  493,  119  Pac. 
964  (bare  apprehension  of  injury  in- 
sufficient) ;  Clinton  Cem.  Assn.  v.  Me- 
Attee,  27  Okla.  160,  111  Pac.  392,  31 
L.  E.  A.  (N.  S.)  945;  Hodgins  v. 
Hodgins,  23  Okla.  625,  103  Pac.  711; 
Noble  State  Bank  v.  Haskell,  22  Okla. 
48,  97  Pac.  590;  Bracken  v.  Stone,  20 
Okla.  613,  95  Pac.  236.  Ore.— Moore 
V.  Halliday,  43  Ore.  243,  72  Pac.  801, 
99  Am.  St.  Eep.  724;  Union  Power 
Co.  v.  Lichty,  42  Ore.  563,  71  Pae. 
1044;  Luhrs  «.  Sturtevant,'  10  Ore.  170; 
Portland  v.  Baker,  8  Ore.  356.  S.  C. 
Hutchison  v.  York  County,  86  S.  C. 
396,  68  S.  E.  577,  579.  Cex.— Holbein 
V.  De  la  Garza   (Tex.  Civ.  App.),  126 
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or  complaint.^*  In  fact  a  general  allegation  alone,  that  the  injury 
apprehended  will  be  irreparable,  is  insufBeient,  as  it  is  a  mere  con- 
clusion ;  a  full  and  detailed  statement  of  the  facts  and  circumstances 
from  which  the  court  can  see  plainly  that  irreparable  or  other  injury 
will  occur  must  be  made.*"    What  constitutes  a  sufficient  statement  will, 


S.  W.  42.  Vt.— Clark  v.  Peck's' Exr., 
79  Vt.  275/  65  Atl.  14.  Va.— Bledsoe 
V.  Eobinett,  105  Va.  723,  54  S.  E.  861; 
Collins  V.  Sutton,  94  Va.  127,  26  S.  E. 
415;  Talley  v.  Tyree,  2  Kob.  499.  Wash. 
Silver  v.  Washington  Inv.  Co.,  65  Wash. 
541,  118  Pae.  748.  W.  Va.— Pence  v. 
Carney,  58  W.  Va.  296,  52  S.  E.  702, 
112  Am.  St.  Eep.  963,  6  L.  E.  A.  (N.  S.) 
266;  Bettman  v.  Harness,  42  W.  Va. 
433,  26  S.  E.  271,  36  L.  E.  A.  566.  Wis. 
Shepard  v.  Pabst,  149  Wis.  35,  135  N. 
W.  158.  ,  ' 

[a]  Under  the  Indiana  code,  all  that 
is  necessary  is  to  aver  and  prove  that 
the  plaintiff  will  suffer  "great"  injury. 
Champ  V.  Kendrick,  130  Ind.  549,  30 
]Sr.  E.  787;  First  Nat.  Bank  v.  Savin, 
47  Ind.  App.  266,  94  N".  E.  347;  Chap- 
pell  V.  Jasper  County,  etc.  Co.,  31  Ind. 
App.  170,  66  N".  E.  515;  Hart  v.  Hilde- 
brandt,  30  Ind.  App.  415,  66  N.  E.  173; 
Miller  v.  Bowers,  30  Ind.  App.  116,  65 
N.  E.  559;  Covert  v.  Bray,  26  Ind.  App. 
671,  60  N.  E.  709. 

\  48.  Ga.— Burton  v.  O  'Neill  Mfg.  Co., 
126  Ga.  805,  55  S.  E.  933.  la.— Chap- 
man V.  Pfaar,  153  Iowa  20,  132  N.  W. 
957;  Eood  V.  Mitchell  County,  39  Iowa 
444.  La. — Williams  v.  Douglass,  21  La. 
Ann.  468.  Md. — Lamm  v.  Burrell,  69 
Md.  272,  14  Atl.  682;  Martin  v.  Jewell, 
37  Md.  530;  Davis  v.  Eeed,  14  Md.  152. 
Mass. — ^Boston,  etc.  E.  Co.  v.  Sullivan, 
177  Mass.  230,  58  N.  E.  689,  83  Am. 
St.  Eep.  275.  Mich, — Minnis  v.  Newbio- 
Gallogly  Co.,  174  Mich.  635,  641,  140 
N.  W.  980.  N.  Y.— Glover  v.  Silverman, 
6  Misc.  347,  26  N.  Y.  Supp.  779.  Ore. 
Weiss  V.  Jackson  County,  9  Ore.  470. 
Tex.— Mitchell  v.  Burnett,  57  Tex.  Civ. 
App.  124,  122  S.  W.  937. 

49.  tr.  S.— Indiana  Mfg.  Co.  v. 
Koehne,  188  XJ.  S.  681,  690,  23  Sup. 
Ct.  4-52,  47  L.  ed.  651;  Cruickshank  v. 
Bidwell,  176  IT.  S.  73,  81,  20  Sup.  Ct. 
28,  44  L.  ed.  377;  Griffing  v.  Gibb,  2 
Black  519,  17  L.  ed.  353;  Georgia  v. 
Brailsford,  2  Dall.  402,  1  L.  ed.  433; 
Graves  v.  Crawford,  149  Fed.  968,  79 
C.  C.  A.  478;  Indian  Land,  etc.  Co. 
V.  Shoenfelt,  135  Fed.  484,  68  C.  C.  A. 
196;  Kansas  City,  etc.  E.  Co.  V.  Quig- 


ley,  181  Fed.  190;  Pullman  Co.  v.  Tam- 
ble,  173  Fed.  200;  Morris  v.  Bean,  123 
Fed.  618.  Ala. — ^Montgomery,  etc.  Co. 
V.  Citizens'  Light,  etc.  Co.,  147  Ala. 
359,  40  So.  981;  Hays  v.  Ahlrichs,  115 
Ala.  239,  22  So.  465;  Bowling  v.  Crook, 
104  Ala.  130,  16  So.  131;  Kingsbury  v. 
Flowers,  65  Ala.  479,  39  Am.  Eep.  14. 
Cal.— Willis  V.  Lauridson,  161  Cal.  106. 
118  Pac.  530;  Eandall  v.  Freed,  154 
Cal.  299,  97  Pae.  669;  City  Store  v. 
San  Jose-Los  Gatos  Interurban  E.  Co., 
150  Cal.  277,  88  Pac.  977;  Mechanics' 
Foundry  v.  Eyall,  75  Cal.  601,  17  Pac. 
703;  Martin  v.  Danziger,  21  Cal.  App. 
563,  132  Pac.  284;  Bishop  v.  Owens,  5 
Cal.  App.  83,  89  Pac. '844;  Merced  Falls 
Gas,  etc.  Co.  v.  Turner,  2  Cal.  App. 
720,  84  Pac.  239.  Colo.— Insurance  Co. 
of  North  America  v.  Bonner,  24  Colo. 
220,  49  Pac.  366;  Crisman  v.  Heiderer, 
5  Colo.  589.  Conn. — Empire  Transp.  Co. 
V.  Johnson,  76  Conn.  79,  55  Atl.  587; 
Mead  v.  Stirling,  62  Conn.  586,  27 
Atl.  591,  23  L.  E.  A.  227.  Del.— Bay- 
ard V.  Bancroft,  62  Atl.  6.  Fla. — ^Drew 
Lumb.  Co.  V.  Union  Inv.  Co.,  66  Fla. 
382,  63  So.  836;  Gillespie  v.  Chapline, 
59  Fla.  500,  52  So.  722;  Brown  v. 
Florida  Chautauqua  Assn.,  59  Fla.  447, 
52  So.  802;  Metcalf  Co.  v.  Martin,  54 
Fla.  531,  45  So.  463,  127  Am.  St.  Eep. 
149;  Eobbins  v.  White,  52  Fla.  613,  42 
So.  841.  Ga. — ^Huxford  v.  Southern 
Pine  Co.,  124  Ga.  181,  52  S.  E.  439; 
Oliver  v.  Union,  etc.  E.  Co.,  83  Ga.  257, 
9  S.  E.  1086;  Ison  v.  Manley,  76'  Ga. 
804;  Catching  v.  Terrell,  10  Ga.  576. 
lU. — Poyer  v.  Desplaines,  123  111.  Ill, 
13  N.  E.  819,  5  Am.  St.  Eep.  494,  af- 
firming 20  111.  App.  30;  Chobot  v.  Laz- 
novsky,  183  111.  App.  203;  People  V. 
Hart,  154  111.  App.  237;  Case  &  Martin 
Co.  V.  Forest  Park,  152  111.  App.  188; 
Swanson  v.  Fisher,  148,  111.  App.  104; 
Eabinovich  v.  Eeith,  120  111.  App.  409. 
Ind.— Shafor  v.  Fry,  164  Ind.  315,  73 
N.  E.  698;  Wabash  E.  Co.  v.  Engleman, 
160  Ind.  329,  66  N.  E.  892;  Balfe  v. 
Lammers,  109  Ind.  347,  10  N.  E.  92; 
Smith  V.  Miller,  44  Ind.  App.  168,  88 
N.  E.  859.  la.— Thomas  v.  Farley  Mfg. 
Co.,  76  Iowa  735,  39  N.  W.  874.    Kan. 
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McKeever  v.  Buker,  80  Kan.  201,  101 
Pac.  991.  Ky.— Gwyn  v.  Paul,  4  Ky. 
L.  Eep.  729.  La. — Jennings-Heywood 
0.  Syndicate  v.  Heywood  O.  Co.,  117 
La.  536,  42  So.  126;  Otis  v.  Sweeney, 
48  La.  Ann.  940,  20  So.  229.  Md. 
Fowler  v.  Pendleton,  121  Md.  297,  88 
Atl.  124;  West  Arlington,  etc.  -Ck).  v. 
Plannery,  115  Md.  .274,  80  Atl.  965; 
Consolidated  Gas,  ete.  Co.  v.  Northern 
Cent.  E.  Co.,  107  Md.  671,  69  Atl.  518; 
Carswell  v.  Swindell,  102  Md.  636,  641, 
62  Atl.  956;  Davis  V.  Baltimore,  etc. 
E.  Co.,  102  Md.  371,  62  Atl.  572;  Blaine 
V.  Brady,  64  Md.  373,  1  Atl.  609.  Minn. 
Laird,  Norton  Co.  v.  Pine  County,  72 
Minn.  409,  75  N.  W.  723;  Schurmeier 
V.  St.-  Paul,  ete.  E.  Co.,  8  Minn.  113, 
83  Am.  Dec.  770.  Mo. — State  v.  Wood, 
155  Mo.  425,  56  S.  W.  474,  48  L.  E. 
A.  596;  Schuster  v.  Myers,  148  Mo.  422, 
429,  50  S.  W.  103  (how  and  in  what 
way  and  for  what  reason  the  damages 
will  be  irreparable  must  be  alleged); 
Grand  Chapter  v.  United  Grand  Chap- 
ter, 93  Mo.  App.  560,  67  S.  W.  732. 
Mont. — ^McCormick  v.  Eiddle,  10  Mont. 
467,  26  Pac.  202.  Neb.— State  Bank  v. 
Kohren,  55  Neb.  223,  75  N.  W.  543; 
Tigard  v.  Moffitt,  13  Neb.  565,  14  N.  W, 
534.  Nev. — Thorn  v.  Sweeney,  12  Nev. 
251;  Wells,  Fargo  &  Co.  v.  Dayton,  11 
Nev.  161.  N.  H. — Williams  v.  Mathew- 
son,  73  N.  H.  242,  60  Atl.  687;  Boston, 
etc.  E.  Co.  V.  Portsmouth,  etc.  E.  Co., 
57  N.  H.  200;  Coe  v.  Winnepisiogee, 
etc.  Mfg.  Co.,  37  N.  H.  254,  263.  N.  J. 
Schoch-  V.  Garrison,  74  N.  J.  Bq.  292, 
70  Atl.  147;  Savidge  v.  Merrill  (N.  J. 
Eq.),  62  Atl.  946;  Liebsten  v.  Newark, 
24  N.  J;  Eq.  200.  N.  M.— La  Mesa 
Com.  Ditch  v.  Appelzoeller,  140  Pac. 
1051.  N.  Y. — ^Kienle  v.  Gretsch  Realty 
Co.,  133  App.  Div.  391,  117  N.  Y.  Supp. 
500;  Ehrich  V.  Grant,  112  App.  Div. 
898,  96  N.  Y.  Supp.  1124;  Melody  v. 
Goodrich,  67  App.  Div.  368,  73  N.  Y. 
Supp.  741;  Hogel  v.  Warner,  43  App. 
Div.  615,  59  N.  Y.  Supp.  786;  Glascoe 
V.  Willard,  44  Misc.  166,  89  N.  Y. 
Supp.  791.  N.  0. — Porter  v.  Armstrong, 
132  N.  C.  66,  43  S.  E.  542;  Thompson 
V.  Williams,  54  N.  0.  176.  Ohio.— Van 
Wert  V.  Webster,  31  Ohio  St.  420.  Okla. 
Clinton  Cem.  Assil.  v.  McAttee,  27  Okla 
160,  111  Pac.  392,  31  U  E.  A.  (N.  S.) 
945;  Noble  State  Bank  v.  Haskell,  22 
Okla.  48,  97  Pac.  590;  Bracken  v.  Stone, 
20  Okla.  613,  95  Pac.  236.  Ore.— Men- 
denhall  v.  Harrisburg  W.  Co.,  27  Ore. 
38,  39  Pac.  399;   Cherry  v.  Matthews, 
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25  Ore.  484,  36  Pac.  529;  Portland  v. 
Baker,  8  Ore.  356.  E.  I. — McNaugh 
V.  Burke,  12  E.  I.  499.  S.  C— Darling- 
ton O.  Co.  V.  Pee  Dee,  etc.  Co.,  ,62 
S.  C.  196,  40  S.  E.  169.  S.  D.^Beatty 
V.  Smith,  14,  S.  D.  24,  84  N.  W.  208; 
State  V.  Thorson,  9  S:  D.  149,  68  N.  W. 
202,  33  L.  E.  A.  582.  Tex.— Holbein 
V.  De  La  Garza  (Tex.  Civ.  App.),  126 
S.  W.  42.  Utah, — ^Leitham  v.  Cusick, 
1  Utah  242.  Va.— South,  etc.  E.  Co. 
V.  Virginia,  etc;  E.  Co.,  104  Va.  323, 
51  S.  E.  843;  Collins  v.  Sutton,  94  Va. 
127,  26  S.  E.  415.  Wash.— -Silver  v. 
Washington  Inv.  Co.,  65  Wash.  541,  118 
Pac.  748;  Colby  v.  Spokane,  12  Wash. 
690,  42  Pac.  112.  W.  Va.— Pence  v. 
Carney,  58  W.  Va.  296,  52  S.  E.  702, 
112  Am.  St.  Eep.  963,  6  L.-E;  A.  (N.  S.) 
266;  Bettman  v.  Harness,  42  W.  Va. 
433,  26  S.  E.  271,  36  L.  E.  A.  566; 
Watson  V.  Ferrell,  34'  W.  Va.  406,  12 
S.  E.  724.  Wis.— Shepard  v.  Pabst,  149 
Wis.  35,  135  N.  W.  158,  164. 

[a]  There  must  be  such  a  clear,  pre- 
cise statement  of  facts  that  there  can 
be  no  reasonable  doubt,  if  the  acts 
threatened  are  completed,  grievous  in- 
jury will  lesult.  Adams  v.  Michael,  38 
Md.  123,  77  Am.  Eep  516. 

[b]  "The  fact  that  defendant  was 
under  a,  contract  obligation  so  to  erect 
its  poles  and  wires  as  'not  to  inter- 
fere with  the  poles  and  wires  of  com- 
plainant' does  not  change  the  rule  of 
law  that  the  complainant,  seeking  an 
injunction,  must  by  his  bill  show  the 
necessity  for  it  by  the  statement  of 
facts,  from  which  the  court  may  de- 
cide, and  not  by  the  mere  statement 
that  complainant  will  be  irreparably  in- 
jured. The  only  difference  is  that,  if 
the  contract  prescribed  any  terms  dif- 
ferent from  those  which  the  law  would 
demand  without  the  special  contract, 
then  the  allegations  must  be  of  facta 
which  would  show  a  violation  of  the 
contract  or  condition  prescribed  by  the 
city  ordinance;  while,  if  there  were  no 
contract  or  ordinance  prescribing  con- 
ditions, the  allegations  would  have  to 
show  facts  from  which  the  law  would 
infer  actionable  injury."  Montgomery 
Light  &  W.  P.  Co.  V.  Citizens'  L.,  H. 
&  P.  Co.,  142  Ala.  462,  38  So.  1026. 

[c]  ■  Such  defect  cannot  be  cured  by 
affidavits.  Glascoe  v.  Willard,  44  Misc. 
166,  89  N.  Y.  Supp.  791. 

[d]  Charging  the  injury  ■will  be  of 
great  and  "almost"  irreparable  injury, 
instead  of  charging  it  absolutely,  does 


INJUNCTIONS 


77 


of  course,  depend  upon  tlie  facts  and  circumstances  of  eacH  particular 
case.^" 

What  Constitutes  IrreparaM©  Injury. —  By  irreparable  injury  which  may 
be  prevented  by  injunction  it  is  meant  that  the  damages  can  be  esti- 
mated only  by  conjecture  and  not  by  any  accurate  standard,'^  or  that 


not  vitiate  the  bill  as  this  is  a  mere 
conclusion  and  the  facts  must  still 
show  the  injury  would  be  irreparable. 
Davis  V.  Eeed,  14  Md.  152. 

[e]  That  the  averments  are  vague 
and.  uncertain  as  to  whether  the  injury 
is  irreparable  or  not  cannot  be  raised 
by  a  general  demurrer.  Gianella  V. 
Gray,  8   Cal.  App.  xiii,  96  Pae.  329. 

50.  In  a  bUl  to  restrain  the  enforce- 
ment of  telephone  rates  as  unreason- 
able, the  injury  to  the  complainant 
resulting  from  an  enforcement  of  the 
ordinance  rates  is  sufficiently  shown  by 
averments  that  they  are  less  than  the 
rates  theretofore  enforced,  and  will  not 
yield  a  sufficient  sum  to  pay  the  cost 
of  operation  and  maintenance,  the  sum 
yielded  by  the  original  rates  being 
barely  sufficient  for  that  purpose.  '  It 
need  not  allege  the  cost  of  the  service 
rendered  to  any  particular  subscriber. 
Ozark-Bell  Tel.  Co.  v.  Springfield,  140 
Fed.  666. 

[a]  In  a  bill''seeking'to*enjoin'^a 
baggag^nan  from  entering  complain- 
ant's station  grounds  and  soliciting 
patronage,  that  the  defendants  had  in- 
flicted great  damage  on  the  plaintiff, 
and  had  not  sufficient  property,  subject 
to  execution,  to  Respond  to  the  judg- 
ments, should  he  be  sued  at  law,  are 
sufficient  statements  of  facts  where 
enough  circumstances  were  set  forth  to 
show  that  the  damage  might  be  great 
from  the  obstruction  caused  by  the 
presence  of  intruders  to  the  expedition 
of  trains  and  the  proper  management 
of  the  complainant's  business.  New 
York,  etc.  E.  Co.  v.  Seovill,  71  Conn. 
136,  41  Atl.  246,  71^Am„St.  Eep.  159, 
42  L.  E.  A.  157.' 

'  [b]  An  averment 'of  loss^'^ofl' trade 
is  a  sufficiently  specific  averment  of 
irreparable  injury  to  support  ,  an  in- 
junction. ■..  Cook  County  B.  Co.  v.  La- 
bahn  B.  Co.,  92  111.  App.  526.. 

[c]  An  allegation  that  defendant 
has  caused  complainant  continuous  and 
dally  damage  is  insufficient  and  is  not 
aided  by  an  averment  that  the  recovery 
of^such  damages  _will  require  a_multi:_ 


plicity  of  suits.  California,  etc.  Co.  V. 
Union  Transp.  Co.,  122  Cal.  641,  55  Pae. 
591. 

51.  iVIe. — Wilson  &  Son  v.  Harris- 
burg,  107  Me.  207,  77  Atl.  787.  Mich. 
Ainsworth  v.  Munoskong,  etc.  Club,  153 
Mich.  185,  116  N.  W.  992,  126  Am. 
St.  Eep.  474,  17  L.  E.  A.  (N.  S.)  1236. 
Minn. — ^Lead  v.  Inch,  116  Minn.  467, 
134  N.  W.  218,  39  L.  E.  A.  (N.  S.) 
234.  Pa.— Philadelphia  Ball  Club  v. 
Lajoie,  202  Pa.  210,  216,  51  Atl.  973, 
90  Am.  St.  Eep.  627,  58  L.  E.  A.  227;. 
Com.  V.  Pittsburg,  etc.  E.  Co.,  24  Pa. 
159,  62  Am.  Dec.  372;  Johnson  v.  Kier, 
3  Pittsb.  204.  Tex. — Acme  Cem.  P.  Co. 
V.  American  Cement  P.  Co.  (Tex.  Civ. 
App.),  167  S.  W.  183.  Va.— Callaway  «. 
Webster,  98  Va.  790,  37  S.  E.  276; 
Sanderlin  v.  Baxter,  76  Va.  299,  44  Am. 
Eep.  165.  Wash. — Columbia  College  v. 
Tunberg,  64  Wash.  19,  116  Pae.  280. 

[a]  It  is  not  meant  that  there  must 
be  no  physical  possibility  of  repairing 
the  injury.  All  that  is  meant  is  that 
the  injury  would  be  a  grievous  one,  or 
at  least  a  material  one,  and  not  ade- 
quately reparable  in  damages.  Calla- 
way V.  Webster,  98  Va.  790,  37  S.  E. 
276.  See  also  Wahle  v.  Eeinbach,  76 
111.  322.  "  -  -    -       - 

[b]  Other  Statements. — "An  injury 
is  irreparable  when  there  is  no  legal 
remedy  furnishing  full  compensation  or 
adequate  redress  because  of  the  in- 
effectiveness of  such  legal  remedy,  or 
when,  owing  to  the  delay  incident  to 
the  prosecution  of  an  action  at  law  to 
final  judgment  and  obtaining  execution 
thereon,  such  judgment  and  process 
would  be  fruitless  of  beneficial  re- 
sults." Gorhan  v.  City  of  New  Haven, 
82  Conn.  153,  72  Atl.  1012. 

J[c]  /'Irreparable  injury  in  the 
sense  in  which  it  is  used  in  conferring 
jurisdiction  on  the  courts  of  equity 
does  not  mean  that  the  injury  com- 
plained of  is  incapable  of  being  meas- 
ured by  a  pecuniary  standard.  Thus 
an  appropriation  of  the  land  for  an- 
other, constituting  a  permanent  injury 
to  _  and  depreciation  of  the  property,  is 
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the  wrongs  are  of  a  repeated  and  continuous  character.^^  ■* 

(ni.)  Public  Wrongs.  —  "Where  it  is  sought  to  restrain  a  public  wrong 
at  the  instance  of  the  attorney-general  or  other  public  officer,  the  bill 
ov  eomplaint  need  not  allege  damage  to  civil  or  property  rights.'^  .  But 
generally,  if  an  individual  sues  'to  enjoin  a  public  wrong,  he  must  al- 
lege facts,  showing  a  special  and  peculiar  injury  to  himself,  differing 
not  only  in  degree,  but  in  kind,  from  the  damage  sustained  by  the  pub- 
lie  at  large,  with  sufficient  clearness  to  enable  the  court  to  determine 
whether  the  complainant  is  entitled  to  maintain  the  suit."*    It  is  not 


an  irreparable  injury,  owing  to  tlie  un- 
certainty of  the  measure  of  damages. 
"Wilmarth  v.  Woodcock,  58  Mich.  482, 
25  N.  W.  475.  Where  the  extent  of  a 
prospective  injury  is  uncertain  or  doubt- 
ful, so  that  it  is  impossible  to  ascer- 
tain the  measure  of  just  reparation,  the 
injury  is  irreparable  in  a  legal  sense, 
so  that  an  injunction  will  be  granted 
to  prevent  such  an  injury.  Lyonn  v. 
McLaughlin,  32  Vt.  423.  So  a  con- 
tinuing nuisance  which  prevents  the 
comfortable  use  of  one's  property  and 
the  enjoyment  of  his  property  rights 
creates  an  irreparable  injury,  as  does 
one  also  which  may  break  up  a  busi- 
ness, destroy  its  good  will,  and  Inflict 
damages  which  are  incapable  of  meas- 
urement, because  the  elments  of  reason- 
able certainty  for  their  computation 
are  wanting."  Wilson  &  Son  v.  Har- 
risburg,  107  Me.  207,  77  Atl.  787. 
►»  [d]  "Irreparable  injury  means  that 
the  injury  ■  would  be  a  material  one, 
in  its  nature  serious  and  grievous,  and 
such  that  it  is  extremely  difficult  or 
impossible  to  definitely  ascertain  the 
Resulting  damages  and  adequately  idake 
just  reparation."  Minnis  v.  Newbro- 
Gallogly   Co.,   174  Mich.   635,   641,   140 

N.  W.  980.  ■.  1      "_        ,.; ■._.        _ 

l»  [e]  Irreparable  injury  does  not  of 
necessity  imply  that  the  injury  is  one 
beyond  compensation  in  damages,  nor 
that  it  be  very  great.  The  fact  that 
no  actual  damages  can  be  proved  so 
that  in  an  action  at  law  the  jury  could 
award  nominal  '  damages  only  will 
authorize  a  court  of  equity  to  inter- 
fere. Espenscheid  v.  Bauer,  235  111. 
172,  85  N.  E.  230;  Field  v.  Barling, 
149  111.  556,  37  N.  E.  850,  41  Am.  St. 
Eep.  311,  24  L.  E.  A.  406.  See  also 
Newell  V.  Sass,  142  111.  104,  31  N.  E. 
176. 

►    [f]  ■'■  "An" injury  resulting  from  tres- 

.  pass  may  be  incapable  of  compensation 

in  damages  from  ajrariety  cf  reasons: 

.voLxmi 


(1)  It  may  be  destructive  of  the  very 
substance  of  the  estate;  (2)  it  may  not 
be  capable  of  estimation  in  terms  of 
money;  (3)  it  may  be  so  continuous 
and  permanent  that  there  is  no  instant 
of  time  when  it  can  be  said  to  be 
complete  so  that  its  extent  may  be 
completed;  (4)  it  may  be  vexatiously 
persisted  in  in  spite  of  repeated  ver- 
dicts at  law;  (5)  it  may  be  committed 
by  one  who  is  wholly  irresponsible,  so 
that  a,  verdict  against  him  for  damages 
would  be  entirely  valueless."  Bishop 
V.  Owens,  5  Cal.  App.  87,  89  Pac. 
844. 

[g]  "The  word  'irreparable'  means 
that  which  cannot  be  repaired,  restored, 
or  adequately  'compensated  for  in 
money,  or  where  the  compensation  can- 
not be  safely  measured."  Bettman  v. 
Harness,  42  W.  Ya.  433,  437,  26  S.  E. 
271,  88  L.  R.  A.  566. 

62.  Philadelphia  B.  B.  Club  v.  La- 
joie,  202  Pa.  210,  51  Atl.  973,  90  Am. 
St.  Bep.  627,  58  L.  R.  A.  227,  reversing 
10  Pa.  Dist.  309;  Vail  v.  Osburn,  174 
Pa.  580,  34  Atl.  315;  Acme  Cem.  P.  Co. 
V.  American  Cement  P.  Co.  (Tex.  Civ. 
App.),  167  S.  W.  183. 

53.  Oomblnations  In  restraint  of 
trade  may  be  restrained  at  the  suit  of 
the  attorney  general  though  no  injury 
to  civil  or  property  rights  be  alleged, 
as  damage  to  the  public  is  presumed 
from  the  violation  of  the  law.  People 
■>?.  Aachen,  etc.  Ins.  Co.,  126  111.  App. 
636.  ■: 

54.  Ark.— Packet  Co.  v.  Sorrels,  50 
Ark.  466,  8  S.  W.  683,  enjoining  ob- 
struction of  street.  Colo. — Vickery  v. 
Wilson,  40  Colo.  490,  90  Pac.  1034,  bill 
will  ^  not  lie  at  suit  of  individual  to 
enjoin  alleged  invasion  of  a  public  right, 
where  it  appears  the  damage  he  may 
suffer  is  no  different  from  that  of  the 
public  generally.  Conn. — O'Brien  v. 
N.  &  W.  E.  Co.,  17  Conn.  372;  Bigelow 
V.  Hartford  B.   Co.,   14   Conn.   565,  36 


INJUNCTIONS 


79 


enough  to  allege  merely  that  special  injury  will  result.°°    Not  only  must 
the  bill  or  complaint  show  that  the  individual  will  suffer  a  special  in- 


Am.  Dee.  502.  Fla. — Brown  v.  Florida 
Chautauqua  Assn.,  59  Pla.  447,  52  So. 
802;  Eobbins  v.  White,  52  Fla.  613,  42 
So.  841;  Strickland  v.  Knight,  47  Fla. 
327,  36  So.  363.  HI.— Oehler  v.  Levy, 
234  111.  595,  85  N.  E.  271,  17  L.  E.  A. 
(N.  S.)  1025;  Chicago  Gen.  E.  Co.  v. 
Chicago,  B.  &  Q.  E.  Co.,  181  111.  605, 
54  N.  E.  1026;  Cicero  Lumb.  Co.  v. 
Cicero,  176  111.  9,  51  N.  E.  758,  68  Am. 
St.  Rep.  155j  42  L.  E.  A.  696;  Bar- 
rows V.  Sycamore,  150  111.  588,  37  N.  E. 
1096,  41  Am.  St.  Eep.  400,  25  L.  E.  A. 
535;  Swedish  Ev.  L.  Church  v.  Moline, 
179  111.  App.  362;  Lichtstern  v.  J. 
Eosenbaum  Grain  Co.,  176  111.  App. 
250;  Grant  v.  Defenbaugh,  91  111.  App. 
618,  620.  Ind.— Chicago,  etc.  E.  Co.  v. 
Indiana  Nat.  Gas,  etc.  Co.,  161  Ind. 
445,  68  N.  E.  1008;  Manufacturers'  Gas 
&  Oil  Co.  V.  Indiana,  etc.  Co.,  156  Ind. 
679,  59  N.  E.  169,  60  N.,  E.  1080; 
Manufacturers'  etc.  Co.  v.  Indiana,  etc. 
Co.,  155  Ind.  566,  568,  58  N.  E.  851. 
Md.— Houck  V.  Wachter,  34  Md.  265, 
6  Am.  Eep.  332.  Minn. — Shero  v.  Carey, 
35  Minn.  423,  29  N.  "W.  58.  Neb. 
Powers  V.  Plansburg,  90  Neb.  467,  133 
N.  W.  844.  N.  Y.— Doolittle  v.  Super- 
visors, 18  N.  T.  155,  160.  Okla.— United 
States  V.  Choctaw,  etc.  E.  Co.,  3  Okla. 
404,  41  Pac.  729.  Ore. — ^Van  Buakirk 
V.  Bond,  52  Ore.  234,  96  Pac.  1103; 
Esson  V.  Wattier,  25  Ore.  7,  34  Pac. 
756;  Luhrs  v.  Sturtevant,  10  Ore.  170. 
Pa. — Mint  Eealty  Co.  v.  Wanamaker, 
231  Pa.  277,  79  Atl.  514;  Appeal  of 
Cumberland  Val.  E.  Co.,  62  Pa.  218. 
Wis.— Williams  v.  Smith,  22  Wis.  594. 
In  actions  to  enjoin  nuisance,  see  the 
title  "Nuisance." 

[a]  "The  Interest  of  the  Kelators 
Must  Appear  in  the  Petition. — If  it  is 
sought  in  this  action  to  prevent  a 
wrong  to  the  public,  the  petition  should 
at  least  show  that  the  relators  are 
citizens  or  residents  and,  as  such,  are 
interested  in  the  execution  of  the  laws. 
If  the  action  is  brought  by  the  relators 
for  the  protection  of  private  rights, 
they  should  show  in  the  petition  some 
personal  or  special  interest  in  the  sub- 
ject-matter." United  States  v.  Choc- 
taw, etc.  E.  Co.,  3  Okla.  404,  471,  41 
Pac.  729. 

[b]  Before  a  party  is  entitled  to  an 


injunction  because  of  the  violation  of 
a  statute,  the  bill  must  show  that  by 
reason  of  the  unlawful  acts  complained 
of  his  person  or  property  is  exposed 
to  danger  or  subjected  to  injury.  Chi- 
cago, etc.  E.  Co.  V.  Indiana  Nat.  Gas, 
etc.  Co.,  161  Ind.  445,  68  N.  E.  1008; 
Manufacturers'  Gas,  etc.  Co.  v.  Indiana, 
etc.  Co.,  156  Ind.  679,  59  N.  E.  169, 
60  N.  E.  1080. 

Enjoining  establishment  of  public 
garage,  see  Weeks  v.  Henrich,  40  App, 
Gas.  (D.  C.)  46. 

[c]  Obstructing  Public  Highway., 
An  allegation  that  complainant  was 
obliged  to  travel  a  longer  and  more 
circuitous  route  by  reason  of  an  ob- 
struction-in  the  highway  does  not  show 
special  damage  to  complainant.  Houclc 
V.  Wachter,  34  Md.  265,  6  Am.  Eep. 
332.  See  generally  the,  title  "High- 
ways, Streets  and  Bridges." 

[d]  Cemetery. —  (1)  Without  the 
averment  of  special  circumstances  from 
which  the  court  can  be  satisfied  that 
future  burials  in  the  cemetery  will  most 
probably  result  in  a  nuisance,  from 
which  the  complainant  will  suffer  spe- 
cial injury,  irreparable  by  the  ordinary 
remedies  at  law,  there  should  be  no 
interference.  Clinton  Cem.  Assn.  v.  Mc- 
Attee,  27  Okla.  160,  111  Pac.  392,  31 
L.  E.  A.  (N.  S.)  945.  See  also  Dunn 
V.  Austin,  77  Tei.  139,  11  S.  W.  1125. 
(2)  An  allegation  that  the  cemetery 
is  a  nuisance  is  insufficient,  but  facts 
making  it  such  must  be  averred.  Beg- 
ein  V.  Anderson,  28  Ind.  79;  Davis  v. 
Baltimore,  etc.  E.  Co.,  102  Md.  371, 
375,   62   Atl.   572. 

[e]  But  In  a  suit  by  a  taxpayer  t» 
restrain  the  Illegal  payment  of  public 
money,  the  taxpayer  need  not  allege 
damage  to  himself  or  the  county.  Winn 
V.  Shaw,  87  €al.  631,  637,  25  Pac. 
968. 

55.  Davis  v.  Baltimore,  etc.  E.  Co., 
102  Md.  371,  62  Atl.  572;  Adams  v. 
Michael,  38  Md.  123,  77  Am.  Eep.  516; 
Mint  Eealty  Co.  V.  Wanamaker,  231  Pa. 
277,  79  Atl.  514. 

[a]  Conclusion. — ' '  The  general  aver- 
ment in  the  second  and  third  para- 
graphs that  'such  .  .  .  violation  of 
the  statute  .  .  .  causes  appellant  a 
special  injury,  peculiar  to  itself,  aside 
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jury,  but  it  must  also  show  that  he  will  sustain  irreparable  damage."' 
i.  Insolvency  of  Defendant.^''  —  Except  where  dispensed  with  by 
statute,"*  whenever  the  insolvency  of  the  defendant  is  material  to  the 
right  of  the  plaintiff  to  relief  by  injuiiction,  as  showing  the  irreparable 
character  of  the  injury  or  the  inadequateness  of  the  legal  remedy,  it 
should  be  explicitly  averred  in  the  bill,""  for  in  the  absence  of  aver- 
ment and  proof  to  the  contrary,  it  must  be  assumed  the  defendant  is 


from  and  independent  of  the  general 
injury  to  the  public,  .  .  .  and  ex- 
poses the  property  of  the  appellant  to 
a  particular  damage,  which  the  statute 
was  intended  to  prevent,'  is  a  mere 
conclusion  of  fact."  Chicago,  I.  &  E. 
B.  Co.  V.  Indiana  Nat.  Gas  &  Oil  Co., 
161  Ind.  445,  68  N.  E.  1008. 

56.  Ark.— Draper  v.  Mackey,  35  Ark. 
499.  111.— Chicago,  etc.  E.  Co.  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  181  111.  605,  611, 
54  N.  E.  1026.  W.  Va.— Keystone 
Bridge  Co.  v.  Summers,  13  W.  Va.  484. 

Compare  Winn  •».  Shaw,  87  Cal.  631, 
637,   25   Pac.   968. 

57.  As  to  pleading  insolvency  gen- 
erally, see  the  title   "Insolvency." 

58.  Statutes  exist  making  it  un- 
necessary to  aver  insolvency  or  ir- 
reparable injury,  in  actions  to  enjoin 
the  cutting  of  timber,  or  boxing  or 
otherwise  working  the  same  for  turpen- 
tine purposes.  XT.  S.— Graves  v.  Ash- 
burn,  215  U.  S.  331,  30  Sup.  Ct.  108, 
54  L.  ed.  217.  Ga.— Code,  1910,  §5504; 
Fletcher  v.  Fletcher,  123  Ga.  326,  51 
S.  E.  418;  Union  L.  Co.  v.  Allen,  114 
Ga.  346,  40  S.  E.  231.  N.  O.— Eoper 
Lumb.  Co.  V.  Eichmond  Cedar  Wks., 
158  N.  C.  161,  73  S.  E.  902,  case  of 
continuous  trespass  and  cutting  or  de- 
struction of  timber  trees. 

59.  IT.  S. — Ashburn  v.  Graves,  149 
Fed.  968,  79  0.  C.  A.  478;  Graves  v. 
Crawford,  149  Fed.  968,  79  C.  C.  A. 
478;  McElroy  v.  Kansas  City,  21  Fed. 
257.  Ala. — Chambers  v.  Alabama  Iron 
Co.,^  67  Ala.  353.  Ark. — Burnside  v. 
Union  S.  Co.,  92  Ark.  118,  122  S.  W. 
98;  Haggart  v.  Chapman  &  Dewey  Land 
Co.,  77  Ark.  527,  92  S.  W.  792;  "Western 
Tie  Co.  V.  Newport  Land  Co.,  75  Ark. 
286,  87  S.  W.  432.  Cal.— Gardner  v. 
Stroever,  81  Cal.  148,  22  Pac.  483,  6 
L.  E.  A.  90;  Hager  v.  Shindler,  29  Cal. 
47,  58.  Colo.— Fulton  Irrigation  Ditch 
Co.  V.  Twombly,  6  Colo.  App.  554,  42 
Pac.  253.  Conn.— Camp  v.  Bates,  11 
Conn.  51,  27  Am.  Dec.  707.  Del.— Bur- 
ris  V.  Jackson,  8  Del.  Ch.  345.  68  Atl. 
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381.  Fla.— Carney  v.  Hadley,  32  Fla. 
344,  14  So.  4,  37  Am.  St.  Eep.  101,  22 
L.  E.  A.  233.  Ga.— Hays  v.  Clay,  124 
Ga.  908,  53  S.  E.  399;  Ocmulgee  L.  Co. 
V.  Mitchell,  112  Ga.  528,  37  S.  E.  749; 
McDaniel.i).  Cowart,  109  Ga.  419,  34 
S.  E.  589;  Eyan  v.  Fulghum,  96  Ga. 
234,  22  S.  E.  940.  HI.— Chicago  Gen. 
E.  Co.  V.  Chicago  Bus.,  etc.  E.  Co.,  181 
111.  605,  54  N.  E.  1026;  Poyer  v.  Des 
Plaines,  123  111.  Ill,  13  N.  E.  819,  5 
Am.  St.  Eep.  494.  Ind. — Shafor  v.  Fry, 
164  Ind.  315,  73  N.  E.  698;  Wabash  E. 
Co.  V.  Engleman,  160  Ind.  329,  66  N.  E. 
892;  Miller  v.  Burket,  132  Ind.  469,  §2 
N.  E.  309.  la. — Thomas  v.  Farley  Mfg. 
Co.,  76  Iowa  735,  39  N.  W.  874;  Gibbs 
V.  McPadden,  39  Iowa  371.  ■  Me. 
Augusta  Steam  Laundry  Co.  v.  Debow, 
98  Me.  496,  57  Atl.  845.  Md.— Hamil- 
ton V.  Ely,  4  Gill  34,  enjoining  tres- 
passes in  cutting  wood  and  quarrying 
stone.  Mo. — Weigel  v.  Walsh,  45  Mo. 
560;  Huntey  i;.  Mathewson,  149  Mo. 
App.  601,  129  S.  W.  749.  Mont.— Lee 
V.  Watson,  15  Mont.  228,  38  Pac.  1077; 
Heaney  v.  Butte,  etc.  Co.,  10  Mont. 
590,  27  Pac.  379.  Neb.— Brown  v.  Eeed, 
72  Neb.  167,  100  N.  W.  143;  Tigard 
V.  Moffitt,  13  Neb.  565,  14  N.  W.  534. 
Nev.— Connery  v.  Swift,  9  Nev.  39. 
N.  J.— Becker  v.  Gilbert,  60  Atl.  29. 
N.  M.— Waddingham  v.  Eobledo,  6  N.  M. 
347,  28  Pac.  663.  N.  Y.— Brown  v. 
Metropolitan,  etc.  Co.,  38  How.  Pr.  133; 
Woodrufe  V.  Bunco,  9  Paige  443,  38  Am. 
Dec.  559;  Dolan  v.  Conlon,  114  App. 
Div.  570,  99  N.  T.  Supp.  109.  N.  C. 
Kistler  V.  Weaver,  135  N.  C.  388,  47 
S.  E.  478;  Porter  v.  Armstrong,  132 
N.  C.  66,  43  S.  E.  542;  James  v.  Mark- 
ham,  125  N.  G.  145,  34  S.  E.  241;  Mc- 
Kay V.  Chapin,  120  N.  C.  159,  26  S.  E. 
701.  N.  D.— Burton  v.  Walker,  13  N. 
D.  149,  100  N.  W.  257.  Ohio.— McCoy 
V.  Chillicothe  Corp.,  3  Ohio  371,  17  Am. 
Dec.  607.  Okla. — Payne  v.  Eamsey,  30 
Okla.  356,  120  Pac.  595  (failure  to  al- 
lege insolvency  fatal  defect) ;  Bracken 
V.   Stone,   20   Okla.   613,   95   Pac.   236; 
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solvent  and  able  to  respond  in  damages.*"    But  where  the  injury  com- 
plained of  is  irreparable  without  regard  to  defendant's  insolvency,"^ 


Marshall  v.  Homier,  13  Okla.  264,  74 
Pac.  368.  Ore. — Wellman  v.  Harker,  3 
Ore.  253.  S.  C. — Atlantic  Coast 
L.  Corp.  V.  Burton  L.  Co.,  89 
S.  C.  143,  71  S.  E.  820.  Utah.— Kahn 
V.  Old  Tel.  M.  Co.,  2  TJtali  13.  Va. 
Collins  V.  Sutton,  94  Va.  127,  26  S.  E. 
415.  Wash. — Eockford  Watch  Co.  v. 
Rumpf,  12  Wash.  647,  42  Pac.  213. 
W.  Va. — Pence  v.  Carney,  58  W.  Va. 
296,  52  S.  E.  702,  112  Am.  St.  Eep. 
963,  6  L.  B.  A.  (N.  S.)  266;  Curtin 
V.  Stout,  57  W.  Va.  271,  50  S.  E.  810; 
McMillan  v.  Perrell,  7  W.  Va.  223.  Wis. 
Shepard  v.  Pabst,  149  Wis.  85,  135 
N.  W.   158. 

[a]  A  'bill  alleging  complainants 
will  he  damaged  in  a  specified  sum,  by 
the  anticipated  violation  of  a  contract, 
and  not  alleging  defendants  are  in- 
solvent or  suggesting  any  reason  why 
such  damaiges  cannot  be  collected  is 
demurrable.  Sewerage,  etc.  Board  v. 
Howard,  175  Fed.  555,  99  C.  C.  A.  177. 
See  also  Gardner  v.  Stroever,  81  Cal. 
148,  22  Pac.  483,  6  L,.  R.  A.  90;  Oemul- 
gee  L.  Co.  v.  Mitchell,  112  Ga.  528,  87 
S.  E.  749. 

[b]  An  injunction  to  restrain  the 
disposition  of  property  should  not  be 
granted  in  an  action  to  recover  pos- 
session of  the  property,  where  it  is 
not  alleged  defendant  is  insolvent  or 
is  threatening  to  dispose  of  the  prop- 
erty. Eockford  Watch  Co.  V.  Eumpf, 
12  Wash.  647,  42  Pac.  213. 

[c]  Trespasses. — A  general  allega- 
tion of  irreparable  damage  without  an 
averment  of  defendant's  inability  to 
respond  in  damages  for  the  trespasses 
complained  of  is  insufficient.  Kesner 
V.  Miesch,  90  111.  App.  437. 

[d]  Snfficiency  of  Averments. — An 
allegation  (1)  that  defendant  "had  not 
sufficient  property  subject  to  execution 
to  respond  to  the  judgments  should  he 
be  sued  at  law"  (New  York,  etc.  E. 
Co.  V.  Scovill,  71  Conn.  136,  41  Atl. 
246,  71  Am.  St.  Eep.  159,  42  L.  E.  A; 
157);  or  (2)  that  his  property  is  be- 
yond the  reach  of  legal  process  (Con- 
oily  V.  EUey,  25  Md.  402);  or  (3)  that 
the  defendant's  only  property  is  a 
specified  property,  and  that  it  is  mort- 
gaged in  excess  of  its  value  (Chicago, 
etc.  Co.  V.  Illinois  State  Board,  77  111. 
App.  839);  or  (4)   that  the  defendants 


have  very  little  property  not  exempt 
from  execution  and  are  not  responsible 
for  the  damage  for  which  they  are 
liable  (Burroughs  v.  Saterlee,  67  Iowa 
396,  25  N.  W.  808,  56  Am.  Eep.  350); 
or  (5)  that  defendant  is  in  very  slen- 
der circumstances  and  unable  to  re- 
spend  in  damages  (Graham  v.  Tanker- 
sley,  15  Ala.  634);  or  (6)  that  defend- 
ant is  "notoriously  insolvent,"  being 
more  than  a  mere  conclusion,  sufficient- 
ly aver  insolvency  (O'Neill  v.  Dougher- 
ty, 96  111.  App.  1).  (7)  But  an  allega- 
tion that  he  has  "no  visible  property 
exempt  from  execution"  (Connery  v. 
Swift,  9  Nev.  39) ;  or  (8)  that  he  has 
disposed  of  "mpSt"  of  his  property 
subject  to  loan  and  sale,  except  his 
residence  (Powell  v.  Parker,  38  Ga. 
644);  or  (9)  that  defendants  are  non- 
residents without  alleging  they  have 
no  property  within  the  state  (Morgan 
V.  Baxter,  113  Ga.  144,  38  S.  B.  411); 
or  (10)  that  the  defendant  corporation 
is  illegal  and  cannot  collect  its  bills 
receivable  (Coquard  V.  National  Lin- 
seed Oil  Co.,  171  111.  480,  49  N.  E. 
563),  is  an  insufficient  averment  of  in- 
solvency. 

[e]  An  allegation  that  "the  said 
defendants  have  already  caused  the  be- 
ginning of  the  removal  of  said  build- 
ing, and  the  parties  engaged  therein 
are  irresponsible  and  unable  to  make 
good  any  loss  that  may  arise,"  does 
not  charge  defendant's  insolvency  but 
only  that  defendants  had  employed 
others  to  do  the  work  of  removal  and 
that  the  latter  were  irresponsible. 
Tigard  v.  Moffitt,  13  Neb.  565,  14  N. 
W.  534. 

[f ]  Where  there  are  several  defend- 
ants (1)  the  insolvency  of  each  de- 
fendant should  be  alleged  (Chambers 
V.  Alabama  Iron  Co.,  67  Ala.  353),  (2) 
and  if  the  allegation  is  that  "one  or 
both  of  them  are  insolvent"  it  is  not 
sufficient.  Parland  v.  Wood,  35  W.  Va 
458,  14  S.  E.  140.  (3)  Where  an 
execution  on  a  judgment  against  de 
fendant  has  been  returned  nulla  bona 
no  allegation  of  insolvency  is  necessary. 
Ward  V.  Ohio  Eiver  E.  Co.,  35  W.  Va, 
481,  14  S.  E.  142. 

60.  Kellar  v.  Bullington,  101  '  Ala 
267,  14  So.  466. 

61.  tr.   S. — Sailors  Union    v.    Ham 
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or  where  it  is  continuous  and  repeated,  necessitating  a  multiplicity  of 
suits,^^  or  is  based  upon  some  other  ground  of  equity  jurisdiction,  an 
allegation  of  insolvency  is  unnecessary."^  On  the  other  hand  where 
the  acts  complained  of  do  not  constitute  irreparable  injury,  an  allega- 
tion of  insolvency  is  not  sufficient  to  give  the  court  jurisdiction."* 

j.  Showing  Want  of  or  Inadequaieness  of  Legal  Bemedy.  —  The 
petition  must  show  that  complainant  has  no  legal  remedy  or  that  the 
same  is  inadequate,^'  unless  a  statute  authorizes  the  issuance  of  an  in- 


tnond  L.  Co.,  156  Fed.  450,  85  0.  C.  A. 
16.  Ala. — Fullington  v.  Kyle  Lumber 
Co.,  139  Ala.  242,  35  So.  852.  Cal. 
Crescent  City  Wharf  &  L.  Go.  v.  Simp- 
son, 77  Cal.  286,  19  Pac.  426;  Hicfs  v. 
Compton,  18  Cal.  206;  Dingley  v.  Buek- 
ner,  11  Cal.  App.  181,  104  Pao.  478.  Ga. 
MoConnell  v.  Jones  Naval  Stores  Co., 
125  Ga.  376,  54  S.  E.  117.  HI.— Ed- 
wards V.  Haeger,  180  111.  99,  108,  54 
N.  E.  176;  Cook  Co.  B.  Co.  v.  Labahn 
B.  Co.,  92  111.  App.  526.  la.— Tantlinger 
V.  Sullivan,  80  Iowa  218,  45  N.  W.  765. 
Mont. — Bozeman  t>.  Bohart,  42  Mont. 
290,  112  Pao.  388.  ITev.— Sierra  Ne- 
vada, etc.  Co.  V.  Sears,  10  Nev.  346, 
damages  incapable  of  estimation.  N.  O. 
Yount  V.  Setzer,  155  N.  C.  213,  71  S.  E. 
209.  S.  C. — Crawford  v.  Atlantic  Coast 
L.  Corp.,  77  S.  C.  81,  57  S.  E.  670.  Wis. 
Poertner  v.  Eussell,  33  Wis.  193. 

[a]  Waste. — An  allegation  of  in- 
solvency is  unnecessary  in  cases  of  tres- 
pass upon  mines,  timber  and  quarries. 
The  right  to  the  remedy  is  based  upon 
the  nature  of  the  injury  and  not  upon 
the  incapacity  of  the  defendant  to  re- 
spond  in  damages.  Crescent  City 
Wharf  &  L.  Co.  v.  Simpson,  77  Cal. 
286,  19  Pac.  426;  Merced  M.  Co.  v. 
Fremont,  7  Cal.  317,  322,  68  Am.  Dec. 
262;    West  v.  Page,   9   N.   J.   Eq.   119. 

[b]  Cfutting  Timber.— In  West  Vir- 
ginia an  allegation  of  insolvency  or 
other  circumstance  rendering  an  action 
at  law  futile  or  unavailing  is  held  un- 
necessary to  enjoin  a  wrongful  cutting 
of  timber  as  this  is  waste.  Pardee  v. 
Camden  Lumb.  Co.,  70  W.  Va.  68,  73 
S.  E.  82,  overruling  Curtin  v.  Stout,  57 
W.  Va.  271,  50  S.  E.  810,  and  all  its 
former  cases  on  this  point. 

[c]  In  Ohio  the  common-law  doc- 
trine of  waste  does  not  exist,  and  in 
order  that  the  owner  of  the  fee  may 
restrain  one  having  a  permanent  lease 
(lease  for  99  years  renewable  forever) 
from  the  destruction  of  buildings  there- 
on he  must  either  allege  insolvencjr.  a 
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covenant  not  to  commit  waste,  or  that 
the  security  for  the  rent  was  becoming 
impaired  by  reason  of  the  destruction 
of  the  buildings  on  the  premises. 
Fowler  i;.  Childrens'  Home,  10  Ohio 
N.  P.   (N.  S.)   557. 

62.  Ga. — ^Lewis,  Eobinson  &  Co.  v. 
Hutchinson,  127  Ga.  789,  56  S.  E.  998. 
la. — Tantlinger  v.  Sullivan,  80  Iowa 
218,  45  N.  W.  765;  Ladd  v.  Osborne,  79 
Iowa  93,  44  N.  W.  235.  Ky.— Mussel- 
man  V.  Marquis,  1  Bush  463,  89  Am. 
Dec.   637. 

[a]  Where  No  Standard  for  Compu- 
tatiou  of  Damages. — There  is  no  need  of 
an  allegation  of  insolvency  where  there 
is  no  standard  by  which  can  be  meas- 
ured the  damages  which  plaintiff  will 
suffer  from  the  continuation  of  a 
nuisance.  Bozeman  v.  Bohart,  42  Mont. 
290,  112  Pac.  388. 

63.  A  school  district  seeking  to  en- 
join a,  claimant  of  school-Iiouse  property 
frpm  taking  possession  and  excluding 
the  school  district  need  not  allege  the 
insolvency  of  defendant,  as  damages 
would  be  an  inadequate  remedy.  Glasco 
V.  School  Dist.,  24  Okla.  236,  103  Pac. 
687. 

[a]  The  taking  of  property  without 
first  instituting  condemnation  proceed- 
ings may  be  enjoined  without  alleging 
irreparable  injury  or  insolvency.  Har- 
man  v.  Caretta  E.  Co.,  61  W.  Va.  356, 
56  S.  E.  520,  123  Am.  St.  Eep.  985. 

64.  Ala. — Chandler  v.  Crawford,  7 
Ala.  506.  Ark. — Haggart  v:  Chapman  & 
Dewey  Land  Co.,  77  Ark.  527,  92  S.  W. 
792;  Western  Tie,  etc.  Co.  v.  Newport 
Land  Co.,  75  Ark.  286,  87  .S.  W.  432. 
Cal. — Mechanics'  Foundry  v.  Eyall,  75 
Cal.  601,  17  Pao.  703.  Ind.— Wabash 
R.  Co.  V.  Engleman,  160  Ind.  329,  66 
N.  E.  892;  Centreville,  etc.  Turnpike 
Go.  V.  Barnett,  2  Ind.  536.  Ore. — ^Moore 
V.  Halliday,  43  Ore.  243,  72  Pao.  801, 
99  Am.  St.  Eep.  724. 

65.  U.  S. — Pollock  V.  Farmers'  Loan, 
etc.  Co.,  157  U.  S,  429,  15  Sup.  Ct,  673, 
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39  L.  ed.  759;  Singer  Sew.  M.  Co.  v. 
Benedict,  179  Fed.  628,  103  C.  C.  A. 
186;  Graves  v.  Crawford,  149  Fed.  968, 
79  C.  C.  A.  478;  General  Electric  'Co. 
V.  Westinghouse  Elec.  Co.,  151  Fed.  664, 
677;  Illinois  Life  Ins.  Co.  v.  Newman, 
141  Fed.  449;  Safe  Deposit,  etc.  Co.  v. 
Anniston,  96  Fed.  661.  Ala. — Southern 
E.  Co.  V.  Albes,  153  Ala.  523,  45  So. 
234.  Ark. — ^Western  Tie,  etc.  Co.  v. 
Newport  Land  Co.,  75  Ark.  286,  87  S. 
W.  432;  Fuller  v.  Townsly-Myrick  Co., 
58  Ark.  314,  24  S.  W.  635;  Wingfield 
t'.  McLure,  48  Ark.  510,  3  S.  W.  439; 
Murphy  V.  Harbison,  29  Ark.  340.  Cal. 
Porter's,  etc.  Co.  v.  Beaudry,  15  Cal. 
App.  751,  115  Pao.  951.  Colo.— Fulton 
Irr.  Ditch  Co.  v.  Twombly,  6  Colo.  App. 
554,  42  Pac.  253.  Coim. — Empire  Transp. 
Co.  V.  Johnson,  76  Conn.  79,  55  Atl. 
587.  Fla. — ^Cowan  v.  Skinner,  52  Fla. 
486,  42  So.  730.  Ga. — ^Eay  v.  Anderson, 
125  Ga.  502,  54  S.  E.  356;  Broomhead 
V.  Grant,  83  Ga.  451,  10  S.  E.  116; 
Jones  V.  Crawley,  68  Ga.  175;  North- 
eastern E.  Co.  V.  Barrett,  65  Ga.  601; 
Eedd  V.  Blandford,  54  Ga.  123;  Hatcher 
V.  Hampton,  7  Ga.  49.  111. — Chicago 
Gen.  E.  Co.  v.  Chicago,  etc.  E.  Co., 
181  111.  605,  54  N".  E.  1026.  Ind.— Sha- 
f or  V.  Pry,  164  Ind.  315,  73  N.  E.  69S ; 
Allen  V.  Windstandly,  135  Ind.  105, 
111,  34  N.  E.  699;  American  Plate  Gas 
Co.  V.  Nicoson,  34  Ind.  App.  643,  73 
N.  E.  625;  McGreggor  v.  State,  31  Ind. 
App.  483,  68  N.  E.  315;  Chicago,  etc. 
E.  Co.  V.  Kenney  (Ind.  App.),  68  N.  E. 
20.  Ind.  Ter. — ^Lafayette  v.  Hood,  7 
Ind.  Ter.  608,  104  S.  W.  853.  Kan. 
McKeever  v.  Buker,  80  Kan.  201,  101 
Pac.  991.  Ky. — Owen  County,  etc.  Soe. 
V.  Brumback,  107  S.  W.  710.  La. 
Beasley  v.  Jenkins,  117  La.  577,  42  So. 
145.  Md. — West  Arlington,  etc.  Co.  v. 
Flannery,  115  Md.  274,  80  Atl.  965; 
Carawell  v.  Swindell,  102  Md.  636,  62 
Atl.  956;  Knighton  v.  Young,  22  Md. 
359.  Micb. — Osins  v.  Hinchman,  118 
N.  W.  402.  Mo. — Quinn  V.  Schneider, 
118  Mo.  App.  39,  94  S.  W.  742.  Mont. 
Eisenhauer  v.  Quinn,  36  Mont.  368,  93 
Pac.  38,  122  Am.  St.  Eep.  370,  14  L.  E. 
A.  (N.  S.)  435.  Neb. — Powers  v.  Flans- 
burg,  90  Neb.  467,  133  N.  W.  844;  Min- 
ton  V.  Palmer,  79  Neb.  351,  112  N.  "W. 
610;  Carter  v.  Warner,  89  N.  W.  747., 
Nev.— Connery  v.  Swift,  9  Nev.  39. 
N.  Y.— Ehrich  v.  Grant,  111  App.  Div. 
196,  97  N.  Y.  Supp.  600;  Kienle  v. 
Gretseh  Bealty  Co.,  117  N.  Y.    Supp. 
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500.  N.  D.— Burton  v.  Walker,  13  N.  D, 
149,  100  N.  W.  257.  Okla.— Gvosdano- 
vie  V.  Harris,  38  Okla.  787,  134  Pac. 
28;  Harris  v.  Smiley,  36  Okla.  89,  128 
Pac.  276;  Noble  State  Bank  v.  Haskell. 
22  Okla.  48,  97  Pac.  590;  Bracken  v. 
Stone,  20  Okla.  613,  95  Pac.  236; 
Thompson  v.  Tucker,  15  Okla.  486,  83 
Pac.  413.  Pa. — Davenport  v.  Harvey,  4 
Kulp  499.  S.  C— Sperry  &  Hutchin- 
son Co.  V.  Columbia,  82  S.  C.  577,  64 
S.  E.  752.  Tex. — Caswell  v.  Funden- 
berger,  47  Tex.  Civ.  App.  456,  105  S. 
W.  1017;  Lightfoot  V.  Murphy,  47  Tex. 
Civ.  App.  112,  104  S.  W.  511.  Vt. 
Watkins  v.  Childs,  79  Vt.  234,  65  Atl. 
81;  Clark  v.  Peck's  Exrs.,  79  Vt.  275, 
65  Atl.  14.  Va. — Bledsoe  v.  Eobinett, 
105  Va.  723,  54  S.  E.  861;  South,  etc. 
E.  Co.  V.  Virginia,  etc.  E.  Co.,  104  Va. 
323,  51  S.  E.  843.  W.  Va — ^Ward  v. 
Ohio  Eiver  E.  Co.,  35  W.  Va.  481,  14 
S.  E.  142.  Wis. — Miller  v.  Hoeschler, 
121  Wis.  558,  99  N.  W.  228,  7  L.  E.  A. 
(N.  S.)  49;  Poertner  v.  Eussell,  33  Wis. 
193. 

See  generally  the  title  "Legal 
Remedy." 

[a]  Where  the  law  provides  for  an 
appeal  from  the  location  of  school- 
houses  to  the  superintendent  of  public 
education,  petition  for  an  injunction 
must  allege  that  the  appeal  was  made. 
Caswell  V.  Fundenberger,  47  Tex.  Civ. 
App.  456,  105  S.  W.  1017. 

[b]  A  bill  to  restrain  gamlsluneufi 
proceedings  in  another  state  for  com- 
plainant's wages,  is  insufficient  where 
it  does  not  allege  that  such  wages  were 
not  exempt  from  garnishment  under 
the  laws  of  the  foreign  state,  as  the 
court  will  presume  the  laws-  of  the  for- 
eign state  are  the  same  as  those  of  the 
forum  and  thus  complainant  has  an 
adequate  Temedy  at  law.  Lightfoot  v. 
Murphy,  47  Tex.  Civ.  App.  112,  104 
S.  W.  511. 

[c]  A  petition  to  enjoin  the  seizure, 
under  an  alleged  unconstitutional  li- 
cense law,  of  personal  property  where- 
by complainants  maintain  their  busi- 
ness and  occupation,  shows  there  is  no 
adequate  remedy  at  law,  where  it  ap- 
pears their  business  and  occupations 
would  be  destroyed,  and  their  losses 
would  be  impossible  of  ascertainment 
and  computation.  Van  Deman,  etc.  Co, 
V.  East,  214  Fed.  827. 
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junction  irrespective  of  an  adequate  remedy  at  law.***  An  express 
averment,  however,  that  there  is  no  adequate  remedy  at  law  is  not  neces- 
sary,^' especially  where  the  case  stated  is  one  within  the  equitable  juris- 
diction of  the  court  whether  by  the  general  principles  of  equity  juris- 
diction or  by  statute.^^  In  fact  a  bare  allegation  that  there  is  no  ade- 
quate remedy  at  law  is  not  sufficient ;  facts  must  be  alleged  from  which 
the  inadequateness  of  th*  legal  remedy  is  apparent.*^ 

k.  ^  Multiplicity  of  Suits.'°  —  A  general  allegation  as  to  multiplicitj 
of  siiits  not  warranted  by  any  pleaded  facts  is  not  sufficient;'^  nor  is 
such  an  allegation  necessary,  where  facts  are  pleaded  showing  the 
injury  is  continuous  and  will  cause  a  multiplicity  of  suits.'- 

1.  Complainant  Must  Show  He  Is  Not  in  Default.  —  Where  it  is 
sought  to  restrain  the  breach  of  a  contract,  the  complainant  should  al- 
lege facts  showing  that  he  is  not  himself  in  default." 

m.  Offering  To  Do  Equity.  — (I.)  In  General.  —  The  bill  must  al- 
lege that  the  complainant  has  done  or  is  willing  to  do  everything  nec- 
essary to  entitle  him  to  the  relief  sought.'* 


66.  Acme  Cem.  P.  Co.  v.  American 
Cem.  P.  Co.  (Tex.  Civ.  App.),  167  S. 
W.  183,  under  Eev.  St.,  art.  4643,  as 
amended  in  1909,  Acts  (1st  Extra  Sess.) 
1909,  ch.  34. 

67.  Lamm  v.  Burrell,  69  Md.  272,  14 
Atl.  682;  Silver  v.  Washington  In  v.  Co., 
65  Wash.  541,  118  Pae.  748. 

68.  Parnsworth  v.  Whiting,  104  Me. 
488,  72  Atl.  314. 

69.  IT.  S. — Illinois  Life  Ins.  Co.  v. 
Newman,  141  Fed.  449.  Ga. — Catching 
V.  Terrell,  10  Ga.  576.  Minn. — Laird, 
Norton  Co.  v.  Pine  County,  72  Minn. 
409,  75  N.  W.  723;  Clarke  ■«.  Ganz,  21 
Minn.  387.  Mo. — Hodson  v.  Walker, 
170  Mo.  App.  632,  157  S.  W.  104.  N.  Y. 
Ehrich  v.  Grant,  111  App.  Div.  196, 
97  N.  Y.  Supp.  600;  Kienle  v.  Gretsch 
Realty  Co._,  117  N.  Y.  Supp.  500.  N.  D. 
Minneapolis,  etc.  E.  Co.  v.  Dickey  Coun- 
ty, 11  N.  D.  107,  90  N.  W.  260;  Schaff- 
ner  v.  Young,  10  N.  D.  245,  86  N.  W. 
733.  Wash.— Barber  Asphalt  Pav.  Co. 
V.  Hamilton,  80  Wash.  51,  141  Pac.  199, 
allegation  that  complainant  has  no 
adequate  remedy  at  law  a  mere  con- 
clusion. 

70.  See  generally  the  title  "Multi- 
plicity of  Suits." 

71.  Bowling  V.  Crook,  104  Ala.  130, 
16  So.  131;  Willis  V.  Lauridson,  161  Cal. 
106,  118  Pao.  530;  Byrne  v.  Drain,  127 
Cal.  663,  668,  60  Pac.  433;  Bishop  v. 
Owens,  5  Cal.  App.  83,  89  Pac.  844. 

[a]  Continuing  Trespass.— A  till  al- 
leging continuous  trespass  which  may 
become   the   foundation   of  an  adverse 
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right,  and  that  unless  restrained  from 
doing  these  acts,  it  will  necessitate  a 
multiplicity  of  suits,  is  sufficient.  Knick- 
erbocker Ice  Co.  V.  Surprise  (Ind.),  97 
N.   E.   357. 

72.  Silver  v.  Washington  Inv.  Co., 
65  Wash.  541,  118  Pac.  748. 

73.  Keener  v.  Moslander,  171  Ala. 
533,  54  So.  881  (where  bill  shows  only 
partial  compliance  with  his  part  of 
contract,  it  is  demurrable);  Casey  v. 
Holmes,  10  Ala.  776,  787;  Thors  ®, 
Pettit,  16  N.  J.  Eq.  488;  Eunyon  v. 
Brokaw,  5  N.  J.  Eq.  340. 

74.  U.  S.— Northern  Pae.  E.  Co.  v 
Clark,  153  U.  S.  252,  14  Sup.  Ct.  809 
38  L.  ed.  706;  State  Eailroad  Tax  Cases. 
92  V.  S.  575,  23  L.  ed.  663;  Stanley  v. 
Gadsby,  10  Pet.  521,  9  L.  ed.  518. 
Ala. — Keener  v.  Moslander,  171  Ala 
533,  54  So.  881;  Elliott  v.  Sibley,  101 
Ala.  344,  13  So.  500;  Younge  v.  Shep- 
erd,  4  Ala.  315.  Ark. — Worthen  v. 
Badgett,  32  Ark*.  496.  Cal.— -Burham 
V.  San  Pl-anciseo,  etc.  Co.,  76  Cal.  25 
17  Pac.  939;  Guttenberger  v.  Woods,  51 
Cal.  523.  Oft.- Parks  V.  Baldwin,  123 
Ga.  869,  51  S.  E.  722;  Whatley  v. 
Barker,  79  Ga.  790,  4  S.  E.  387;  Landes 
V.  Globe,  etc.  Co.,  73  Ga.  176;  Hill  v. 
Harris,  42  Ga.  412.  111.— 'Chicago,  etc. 
R.  Co.  v.  Kamman,  119  111.  362,  10  N.  E, 
217;  Rosenthal  v.  Board  of  Education, 

190  111.  App.  167.     la Sloan  v.  Cool- 

baugh,  10  Iowa  31.  Kan. — Hagaman  v. 
Cloud  County  Comrs.,  19  Kan.  394; 
Elder  v.  Ottawa  First  National  Bank, 
12  Kan.  238.     Neb.— Her  v.  Colson,  8 
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(II.)  Payment  or  Tender. —  A  bill  seeking  to  restrain  the  collection  of 
taxes,  the  enforcement  of  a  judgment  mortgage  or  other  obligation, 
some  part  of  which  is  acknowledged  to  be  proper  and  due,  must  allege 
payment  or  tender  of  the  amount  properly  due,'^  unless,  through  the 
acts  of  defendant,  the  complainant  is  unable  to  determine  the  amount 
legally  due.'" 

Tlsury.  —  A  bill  seeking  to  restrain  the  sale  of  property  under  a 
usurious  contract  must  offer  to  do  equity  by  paying  or  tendering  the 
principal  and  legal  interest  upon  the  money  borrowed.'' 

n.  Showing  Promptness  in  Enforcing  Bights.  —  The  bill  need  nol 
show  on  its  face  that  complainant  acted  with  reasonable  promptness ;'' 
but  if  the  delay  in  asserting  a  right  against  adverse  claims  be  great,  a 
sufficient  excuse  must  be  alleged.'®  Since  where  relief  against  fraud 
is  sought  it  must  be  sought  promptly,  a  bill  to  enjoin  proceedings  be- 
cause of  fraud  must  explain  the  failure  to  bring  the  action  within  sev- 
eral years  of  the  existence  of  the  fraud.*" 


Neb.  331.  N.  J. — ^Beeves  v.  Cooper,  12 
N.  J.  Eq.  223.  N.  Y.— Wood  v.  Cook, 
132  App.  Div.  318,  117  N.  T.  Supp. 
51;  Litchfield  V.  Brooklyn,  10  Misc.  74, 
31  N  Y.  Supp.  151;  Lewis  v.  Wilson, 
17  N.  Y.  Supp.  128.  Tex.— Spann  v. 
Sterns'  Admr.,  18  Tex.  556. 

[a]  A  1)111  to  restrain  the  sale  of 
Stock  for  delinquent  acsessments  there- 
on ueeause  of  failure  to  publish  date 
of  sale  for  a  suf&cient  length  of  time 
should  offer  to  pay  the  assessments. 
Burham  v.  San  Francisco  ¥.  Mfg.  Co., 
76  Cal.  26,  17  Pac.  939. 

[ly  The  failure  to  offer  to  do  eq,uity 
Is  waived  by  failure  to  demur.  Brin 
V.  Topp,  131  111.  App.  394. 

75.  U.  S.— Northern  Pac.  E.  Co.  v. 
Clark,  153  U.  S.  252,  14  Sup.  Gt.  809, 
38  L.  ed.  706;  Whitney  Nat.  Bank 
V.  Parker,  41  Fed.  402.  Ala. — Elliott 
V.  Sibley,  101  Ala.  344,  13  S.  W.  50,0; 
Nelson  «.  Dunn,  15  Ala.  501.  Ark. 
Bridewell  v.  Morton,  46  Ark.  73;  ,Ex 
parte  State,  1^  Ark.  263  (alleging 
ability  to  pay  is  insufficient).  Ga. — Hill 
V.  Harris,  42  Ga.  412.  Ind.— Buck  v. 
Miller,  147  Ind.  586,  45  N.  E.  647,  47 
N.  B.  8,  62  Am.  St.  Eep.  436,  37  L.  E. 
A.  384;  Stilz  V.  Indianapolis,  81  Ind. 
582.  la. — Anamosa  v.  Wurzbacher,  37 
Iowa  25;  Sloan  v.  Coolbaugh,  10  Iowa 
31.  N.  J.— Huffman  v.  Hummer,  17  N.  J. 
Eq.  263. 

[a]  An  allegation  of  readiness  and 
willingness  to  pay  a  sum  admitted  as 
owing  to  defendant,  less  than  the  judg- 
ment, enforcement  of  which  is  sought 
to  be  enjoined,   without   an   allegation 


of  tender  of  such  amount  into  court 
is  insufficient.  Kaufman  v.  Coope*,  39 
Mont.   146,  101  Pac.   969. 

[b]  To  enjoin  actions  upon  debts 
barred  by  bankruptcy  proceedings,  com- 
plainant need  not  offer  to  pay  the  debts, 
however.  National  Biscuit  Co.  1).  Con- 
solidated Agencies  Co.,  153  111.  App. 
214. 

76.  Hughson  V.  Crane,  115  Cal.  404, 
418,  47  Pac.  120. 

77.  TJ.  S.— Stanley  v.  Gadsby,  10  Pet. 
521,  9  L.  ed.  518.  Ga.— Whatley  v. 
Barker,  79  Ga.  790,  4  S.  E.  387.  Md. 
Neurath  v.  Hecht,  62  Md.  221. 

[a]  The  bill  must  allege  "the 
amount  of  the  usury,  over  and  above 
the  principal  sum  advanced,  with  legal 
interest  thereon,  or  the  real  amount 
due,  principal  and  interest,  after  de- 
ducting the  usury  retained."  Neurath 
V.  Heeht,   62   Md.   221. 

78.  Porter  v.  Armour  &  Co.,  241  III. 
145,  89  N.  E.  356,  360.  See  generally 
the  title   "Laches." 

[a]  Time. — A  bill  to  require  defend- 
ant to  remove  certain  buildings  from 
a  private  street  owned  by  complainant 
need  not  allege  when  such  buildings 
were  erected,  so  as  to  show  complain- 
ant is  not  guilty  of  laches  barring 
relief.  Porter  v.  Armour  &  Co.,  241  111. 
145,  89  N.  E.  356. 

79.  Fowler  v.  Alabama,  etc.  R.  Co., 
164  Ala.  414,  51  So.  393. 

80.  Markle  v.  Board,  etc.  of  Clay 
County,  55  Ind.  185. 

[a]  A  bill  seeking  to  enjoin  the  re- 
location of  a   court  house  and  county 
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o.  Averments  Dispensing  With  Necessity  for  Notice.  —  Under  stat-  ^ 
utes  dispensing  with  notice  when  it  is  manifest  from,  the  sworn  allega- 
tions of  the  complaint  or  the  affidavit  of  the  complainant  or  other  com- 
petent person,  that  the  injury  apprehended  will  be  done  if  immediate 
relief  is  not  afforded,  if  the  application  is  made  on  the  bill  alone  with- 
out notice,  the  bill  must  state  facts  showing  how  and  why  the  giving 
of  notice  will  accelerate  or  precipitate  the  injury  complained  of.*^  Bui 
a  mere  statement  that  complainant  will  be  unduly  prejudiced  if  the 
injunction  is  not  granted  without  notice  is  a  mere  conclusion  and  is  not 
sufftcient  unless  facts  justifying  such  a  conclusion  are  set  forth.«= 

7.  Prayer  for  Relief.*^  —  If  cause  for  a  temporary  injunction  exists 
at  the  time  of  the  commencement  of  the  action,  and. such  relief  is  de- 
sired, the  complaint  must  contain  a  special  request  for  it,**^  unless  there 


jail,  proceedings  to  locate  which  had 
been  commenced  three  years  before, 
should  allege  that  the  court  house  and 
jail  have  not  already  been  erected. 
Markle  v.  Boaid,  etc.  of  Clay  County, 
55   Ind.   185. 

81.  Fla.— Godwin  v.  Phifer,  51  Ma. 
441,  41  So.  597.  HI.— Christian  Hos- 
pital V.  People,  223  111.  244,  79  N.  E. 
72;  Elser  v.  Gross  Point,-  223  111.  230, 
79  N.  E.  27,  114  Am.  St.  Eep.  326; 
South  Park  Comrs.  v.  Parson,  119  111. 
App.  337;  Sprague  V.  Monarch  Book 
Co.,  105  111.  App.  530;  General  Gas  Co. 
V.  Stuart,  69  111.  App.  560;  Becker  v. 
Defebaugh,  66  111.  App.  504.  IVLass. 
Carleton  v.  Eugg,  149  Mass.  550,  22 
N.  E.  55,  14  Am.  St.  Eep.  446,  5  L. 
E.  A.  193.  Wash.— Ball.  Ann.  Codes  & 
St.,  §5435;  Hemen  v.  Einehart,  45  Wash. 
1,  87  Pac.  953;  Larsen  v.  Winder,  14 
Wash.  109,  44  Pac.  123,  53  Am.  St.  Eep. 
364. 

82.  U.  S.— Worth  Mfg.  Co.  v.  Bing- 
ham, 116  Fed.  785,  54  C.  C.  A.  119, 
North  Carolina  statute.  Fla. — Savage 
V.  Parker,  53  Pla.  1002,  43  So.  507; 
Godwin  v.  Phifer,  51  Pla.  441,  41  So. 
597;  Eichardson  v.  Kittlewell,  45  Fla. 
551,  33  So.  984.  lU.— Elser  v.  Gross 
Point,  223  111.  230,  79  N.  E.  27,  114 
Am.  St.  Eep.  326;  Williams  V.  Chicago 
Ex.  Co.,  188  111.  19,  58  N.  E.  611, 
reversing  86  111.  App.  167;  Ebann  «. 
Brown,  139  111.  App.  213;  Chicago  v. 
Parson,  118  111.  App.  291;  Leiter  V. 
Baude,  99  111.  App.  64;  Board  of  Trade 
V.  Eiordan,  94  111.  App.  298;  General 
Gas  Co.  V.  Stuart,  69  111.  App.  560.  But 
see  Itasca  v.  Schroeder,  182  111.  192, 
199,  55  N.  E.  50.  Ky.— Com.  v.  Combs, 
120   Ky.   368,   86   S.    W.    697.      Wash. 
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In  re  Groen,  22  Wash.  53,  60  Pac.  123, 
2  Hill's  €ode,  §270. 

[a]  Said  the  court  in  Godwin  v. 
Phifer,  51  Pla.  441,  451,  41  So.  597: 
"It  is  true  that  Equity  Eule  46  con- 
fers upon  the  judge  to  whom  the  ap- 
plication is  presented  the  discretion 
and  power  to  'grant  instanter  an  order 
restraining  the  party  complained  of 
until  the  hearing  or  the  further  order 
of  the  court  or  judge,'  but  this  should 
not  be  done  'unless  it  is  manifest  to 
such  judge,  from  the  sworn  allegations 
in  the  bill  or  the  affidavit  of  the  com- 
plainant or  other  competent  person,  that 
the  injury  apprehended  will  be  done  if 
an  immediate  relief  is  not  afforded.'  An 
affidavit  to  or  an  allegation  in  the 
bill  asserting  simply  the  legal  c«nclu- 
sion  that,  'notice  to  the  defendant  of 
the  application  for  injunction  will  ac- 
celerate the  injury  apprehended,'  is  not 
a  sufficient  excuse,  and  furnishes  no 
reason,  fot  dispensing  with  notice. 
Eichardson  v.  Kittlewell,  45  Fla.  551, 
33  South.  Eep.  984.  To  justify  the 
granting  of  an  injunction  ex  parte  and 
without  notice  the  allegations  of  the 
sworn  bill  or  accompanying  affidavit 
must  state  facts  showing  how  and  why 
the  giving  of  notice  will  accelerate  or 
precipitate  the  injury  complained  of 
from  which  the  court  can  determine 
for  itself  whether  the  giving  of  no- 
tice will,  or  is  likely  to,  so  result,  and 
such  facts  must  make  it  manifest  to 
the  court  that  the  giving  of  notice  of 
the  application  will,  or  is  likely  to, 
have  such  result." 

83.  See  generally  8  Standard  Pkoc. 
462;  and  the  title  "Prayer." 

84.  U.  S.— Chicago,  etc.  E.  Co,  v. 
Macomb,  2  Ped.  18.      Fla. — Gaines   v. 
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is  a  statutory  provision  allowing  the  court  to  grant  an  injunction  dur- 
ing the  pendency  of  an  action.*^  Likewise,  a  permanent  injunction 
will  not  ordinarily  be  granted  under  a  prayer  for  general  relief,  but  a 
■prayer  for  such  relief  must  be  expressly  made  in  the  bill,**  because  the 
defendant  might  make  a  different  case  by  his  answer  against  the  gen- 


Euss,  60  Fla.  317,  53  So.  113,  Equity 
Eule  25;  Savage  v.  Parker,  53  Fla.  1002, 
43  So.  507;  Thompson  v.  Maxwell,  16 
Pla.  773.  Ga.— ^Hairalson  v.  Carson,  111 
Ga.  57,  36  S.  E.  319;  Berrien  v.  Thomas, 
65  Ga.  61.  III.— Willett  v.  Woodhams, 
1  111.  App.  411.  Ind. — College  Corner, 
etc.  Co.  V.  Moss,  77  Ind.  139,  142; 
Southern  Plank  Eoad  Co.  v.  Hixon,  5 
Ind.  165.  Me. — ^Lewiston  Palls  Mfg. 
Co.  V.  Pranklin  Co.,  54  Me.  402.  Md. 
Webb  V.  Eidgely,  38  Md.  364.  N.  H. 
Burnham  v.  Kempton,  44  N.  H.  78. 
N.  J. — ^Delaware,  etc.  Co.  v.  Camden, 
etc.  E.  Co.,  16  N.  J.  Eq.  321.  N.  Y. 
Jackson  v.  Bunnell,  113  .N.  T.  216,  21 
N.  E.  79;  Vincent  v.  King,  13  How.  Pr. 
234;  Walker  V.  Devereaux,  4  Paige  229; 
Eagsdale  v.  Green,  28  Civ.  Proe.  229, 
55  N.  Y.  Supp.  760.  N.  D. — Porman  v. 
Healey,  11   N.  JD.  563,  93   N.  W.  866. 

Eng Wood  V.  Beadell,  3  Sim.  273,  57 

Eng.  Eeprint  1001;  Wright  v.  Atkyns, 
1  Ves.  &  B.  313,  35  Eng.  Eeprint  122. 

[a]  In  Porman  v.  Healey,  11  N.  D. 
563,  93  N.  W.  866,  it  is  said  this  is 
true  when  the  injunotional  order  is  ap- 
plied for  on  affidavits  after  issue  joined, 
under  subdivisions  2,  3,  §5344,  Eev. 
Codes,  showing  that  defendant  threat- 
ens or  is  about  to  do  an  act  which 
would  tend  to  render  the  judgment  in- 
effectual; and  that  the  reason  of  the 
rule  is  that  the  writ  oS  injunction  has 
here  been  abolished,  and  the  injunction- 
al  order,  as  a  provisional  remedy,  sub- 
stituted therefor. 

[b]  Issuing  Preliminary  Injunctions 
Under  Prayer  for  Injunction. — If  the 
facts  stated  in  the  petition  will  jus- 
tify the  granting  of  a  temporary  in- 
junction, an  interlocutory  injunction 
may  issue  though  the  praye*  is  merely 
for  an  injunction,  Shipley  v.  Western 
Maryland  T.  E.  Co.,  99  Md.  115,  56 
Atl.  968.  But  see  Webb  v.  Eidgely,  88 
Md.  364. 

85,  College  Corner,  etc.  Co.  v.  Moss, 
77  Ind.  139;  Uhl  v.  Irwin,  3  Okla.  388, 
41  Pac.  376. 

86.  XT.  S.— Georgia  v.  Stanton,  6 
Wall.  50,  77,  18  L.  ed.  721;  Chicago, 
etc.  E.  Co.  V.  Macomb,  2  Fed.  18.    Ark. 


Gaines  v.  Hale,  26  Ark.  168,  remedial 
writ  will  not  be  granted  unless  special- 
ly prayed  for.  Fla. — Thompson  v.  Max- 
well, 16  Pla.  773.  Ga.— Hairalson  v. 
Carson,  111  Ga.  57,  36  S.  E.  319  (prayer 
for  general  relief  is  insufficient);  Jef- 
ferson V.  Hamilton,  69  Ga.  401.  Ind, 
College  Corner,  etc.  Co.  v.  Moss,  77  Ind. 
139;  Lefforge  v.  West,  2  Ind.  514.  la. 
Pendelton  v.   Laub,   95   Iowa    722,    64 

N.   W.    653.     La Trevigne   v.   School 

Board,  31  La.  Ann.  105;  Municipality  v. 
Municipality,  12  La.  49.  Me. — Lewis- 
ton  Palls  Mfg.  Co.  V.  Pranklin  County, 
54  Me.  402,  dismissed  on  demurrer  for 
want  of  prayer.  Md. — Consolidated 
Gas  Co.  V.  Baltimo're  County  Comrs., 
98  Md.  689,  57  Atl.  29;  Binney's  Case, 
2  Bland  99.  Neb.— State  v.  Bungan,  89 
Neb.  738,  132  N.  W.  305,  defect  is  not 
jurisdictional  and  plaintiff  may  super- 
sede an  order  dissolving  the  injunction. 
N.  J.— Mayor  v.  Erie  E.  Co.,  76  N.  J. 
Eq.  317,  74  Atl.  505,  reversing  African 
M.  E.  Church  v.  ConoVer,  27  N.  J. 
Eq.  157,  N.  Y. — ^Leonard  v.  Schmidt, 
109  App.  Div.  549,  96  N.  Y.  Supp.  491; 
Gillette  v.  Noyes,  92  App,  Div.  313,  86 
N.  Y.  Supp,  1062;  Safety  Blec,  Const. 
Co.  V.  Creamer,  65  Hun  619,  19  N.  Y. 
Supp.  747  (required  by  Code  Civ.  Proc, 
§603,  where  injunction  is  the  ultimate 
relief-  sought) ;  David  Belaseo  Co.  i). 
Klaw,  90  N.  Y.  Supp.  593  (will  not  issue 
on  motion).  Pa. — Cumberland  Val.  E. 
Co.'s  Appeal,  62  Pa.  218;  Wilson  v. 
Bridgeport,  8  Pa.  Dist.  735;  Wilson  v. 
Bridgeport  School  Dist.,  22  Pa.  Co.  Ct. 
545.  Eng. — Wright  V:  Atkyns,  1  Ves. 
&  E.  313,  35  Eng.  Eeprint  122;  Davile 
V.  Peacock,  Barn.  Ch.  25,  27  Eng.  Ee- 
print 540, 

[a]  A  prayer  that  a  writ  be  issued 
until  the  final  determination  of  the 
suit  and  that  they  be  permanently  en- 
joined sufficiently  prays  for  a  perma- 
nent injunction,  Gaines  V.  Hales,  26 
Ark.  168. 

[b]  Ancillary  Injunction. — ^Where  the 
ultimate  purpose  of  a  suit  is  for  an 
accounting  and  an  injunction  is  merely 
ancillary,  a  specific  prayer  for  an  in- 
junction is  not  necessary.    Safety  Elee, 
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eral  words  of  the  bill,  from  what  he  would  have  done  against  the  speciSc 
prayer  for  an  injunction;'^  though  it  has  been  held  that  a  permanent 
injunction  will  issue  though  not  specifically  prayed  for,  where  it  is 
necessary  in  order  that  complete  justice  be  done.**  The  prayer  for  in- 
junction must  be  against  the  parties  named  in  the  bill."^ 

Prayer  for  Injmictioii  in  Prayer  for  Process.  —  The  injunction  must  be. 
asked  for  in  the  prayer  for  process  as  well  as  in  the  prayer  for  relief,°° 
or  it  will  be  demurrable,'^  though  the  failure  to  do  so  does  not  affect 
the  jurisdiction  of  the  eourt,'^  nor  render  an  injunction  granted  on 
such  a  biU.  or  complaint  void.'^  But  all  that  is  required  is  that  the 
prayer  for  such  process  be  sufficiently  set  forth.  It  is  unimportant . 
whether  it  be  made  in  a  separate  prayer,  or  be  united  with  the  ordinary 
prayer  for  subpoena.'*  While  a  bill  or  complaint  cannot  pray  for 
inconsistent  relief,'^  it  is  not  open  to  objection  because  praying  for 


Cfonst.  Co.  V.  Creamer,  65  Hun  619,  19 
N.  Y.  Supp.  747. 

[c]  The  judicial  writ  of  injunotion 
(based  on  final  judgment)  may  be  is- 
sued under  the  general  prayer  for  re- 
lief. Gaines  v.  Hale,  26  Ark.  168,  199, 
wherein  the  court  says  that  "it  ap- 
pears to  be  the  settled  practice,  not 
to  grant  the  remedial  writ,  unless  it 
is  specially  prayed;  because  it  has  been 
said,  the  defendant  might  make  a  dif- 
ferent case  by  his  answer  against  the 
general  words  of  the  bill,  from  what 
he  would  have  done  against  the  specific 
prayer  for  an  injunction;  but  this  is 
not  true  of  the  prejudicial  writ,  which 
is  used  for  the  purpose  of  enforcing 
the  decree  of  the  court,  and  it  may  be 
issued  under  the  general  prayer  for  re- 
lief." 

87.  Gaines  v.  Hale,  26  Ark.  168,  199; 
Montgomery  v,  Montgomery,  2  Hawaii 
553,   559. 

88.  N.  Y.— Hovey  v.  MoCrea,  4  How. 
Pr.  31.  Utah. — Richey  v.  Bues,  31  Utah 
262,  87  Pac.  903.  Va.— Sanderlin  v. 
Baxter,  76  Va.  299,  44  Am.  Kep.  165. 

89.  Long  V.  Dickinson,  10  Phila. 
(Pa.)  108;  Hartman  v.  Pennsylvania, 
etc.  B.  Co.,  9  Pa.  Dist.  560. 

[a]  Such  relief  will  not  be  given 
against  persons  not  before  the  court, 
nor  named  in  the  bill.  Long  v.  Dickin- 
son, 10  Phila.  (Pa.)  108;  Hartman  v. 
Pennsylvania,  etc,  B.  Co.,  9  Pa.  Dist. 
560. 

90.  TT.  S.— United  States  v.  Agler, 
62  Ped.  824.  111. — Primmer  v.  Patten 
&  Co.,  32  111.  528;  Lasher  v.  Annun- 
ziata,  119  111.  App.  653;  American,  etc. 
Co.  V.  Voight,  103  III.  App.  659;  Wil- 
lett  V.  Woodhams,  1  111.  App,  411,   Me. 
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Lewiston  Palls  Mfg.  Co.  v.  Pranklin 
County,  54  Me.  402.  Md. — ^Union  Bank 
V.  Kerr,  2  Md.  'Ch.  460.  N.  Y.— Walker 
V.  Devereaux,  4  Paige  229;  Clark  v. 
Judson,  2  Barb.  90.  Eng. — Wood  v. 
Beadell,  3  Sim.  273,  57  Eng.  Reprint 
1001. 

91.  United  States  v.  Agler,  62  Fed. 
824. 

92.  United  States  v.  Agler,  62  Fed. 
824. 

93.  United  States  v.  Agler,  62  Ped. 
824. 

94.  A  bill  suf&ciently  asks  for  the 
process  of  injunction  where,  in  "a 
clause  of  the  bill  immediately  preced- 
ing and  after  the  prayer  'for  relief  by 
the  writ  of  injunction,'  the  following 
application  is  found  set  out!  'Where- 
fore your  orators  pray  that  the  writ 
of  injunction  may  issue,  prohibiting 
the  said  Abner  Webb'  and  others  spe- 
cially named,  'from  voting  the  said 
stock,  at  the  ensuing  election  to  be 
held  on  the  10th  inst.,  in  person,  and 
the  said  William  P.  Webb,  the  presi- 
dent of  said  company,  C.  H.  Gunders- 
dorff,  the  secretary,  and  the  directors 
of  said  company,  their  officers,  agents 
or  servants,  from  voting  the  said  stock 
by  virtue  of  any  power  of  attorney 
to  them  from  the  above  fraudulent 
transferrees,  and  prohibiting  the  judges 
of  election  receiving  any  of  said  votes, 
which  may  be  tendered  in  person  or  by 
virtue  of  any  power  of  attorney' which 
may  be  executed  as  aforesaid.'  "  Webb 
V.  Eidgely,  38  Md.  364,  369. 

95.  Mich.— McKibbin  v.  Bristol,  50 
Mich.  319,  15  IST.  W.  491.  N.  Y.— Lam- 
port V.  Abbott,  12  How.  Pr.  340,    Wyo. 
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other  relief  as  an  alternative  for  an  injunction,  should  an  injunction 
not  issue,"®  or  because  praying  for  damages  as  well  as  for  an  injunc- 
tion,"^ or  because  praying  for  relief  to  which  complainant  is  not  en- 
titled,"^ or  for  such  other  relief  in  the  subject-matter  as  complainant  is 
entitled  to.""  If  the  injunction  is  prayed  for  as  ancillary  to  other  re- 
lief, the  right  to  an  injunction  falls  with  the  denial  of  such  other 
relief.^ 

Discovery. —  A  bill  to  restrain  a  suit  at  law  need  not  pray  a  discov- 
ery.2 

Amendment.  —  That  the  bill  or  complaint  fails  to  pray  for  an  injunc- 
tion is  an  amendable  defect.* 

8.  Verification.  —  a.  /*•  Verification  Necessary.  —  In  the  absence 
of  a  statute  requiring  it,  the  injunction  bill  need  not  be  verified.'*  But 
statutes  in  many  states  require  that  the  court  be  satisfied  of  complaiur 
ant's  equity  either  by  affidavit  certified  at  the  foot  of  the  bill,^  or  by 


Metcalf  V.  Hart,  3  Wyo.  513,  27  Pac. 
900,  31  Pae.  40.7,  31  Am.  St.  Kep.  122. 

96.  Appeal  of  Sharon  E.  Co.,  122  Pa. 
533,  17  Atl.  234,  9  Am.  St.  Eep.  133. 

97.  Colo. — ^Boglino  v.  Giorgetta,  20 
Colo.  App.  338,  78  Pac.  612.  Ind. 
Eichwine   V.   Presbyterian   Chureh,   135 

Ind.  80,  34  N.  E.  737.     la ^Berger  v. 

Armstrong,  41  Iowa  447.     N.  Y. — Gilli- 
lan  V.  Norton,  6  Eobt.  546. 

98.  Patoka  Twp.  v.  Hopkins,  131  Ind. 
142,  30  N.  E.  896,  31  Am.  St.  Eep.  417; 
Thomas  V.  McDaneld,  77  Iowa  299,  42 
N.  W.  301  (prayer  for  general  telief 
added  where  only  entitled  to  injunc- 
tion) . 

[a]  The  prayer  alone  cannot  char- 
acterize a  1)111,  for  that  derives  its  char- 
acter from  the  allegations  of  the  bill, 
or  it  is  migatory.  It  may  fall  short 
of  the  cause  made,  or  it  may  exceed 
it.  In  the  latter  event  its  excess 
amounts  to  nothing.  Adams  v.  Lamar, 
8  Ga.  83. 

99.  Eichwine  V.  Presbyterian  Church, 
135  Ind.  80,  34  N.  E.  737  (prayer  for 
recovery  of  possession  of  real  estate, 
quieting  title,  damages 'and  in.junction 
joined);  McKibbin.'y.  Bristol,  50  Mich. 
319,  15  isr.  W.  491  (release  of  apparent 
title  and  enjoining  ejectment  suit 
asked).  See  also  Metcalf  v.  Hart,  3 
Wyo.  513,  27  Pac.  900,  31  Pae.  407,  81 
Am.  St.  Eep.  122. 

1.  Blackwood  v.  Van  'Vleet,  11  Mich. 
252. 

2.  Lawrence  V.  Bowman,  1  McAlI. 
419,  15  Ped.  Cas.  No.  8,134. 

3.  As  to  adding  prayer  for  in,iune- 
tiou  by  amendment,  see  infra,  IV,  A, 
11,  b. 


4.  Cox  V.  Oarrett,  7  Okla.  375,  381, 
54-  Pae.  546. 

5.  ■a.  S.— Black  V.  Allen  Co.,  42  Ped. 
618,  9  L.  E.  A.  433.  Ala.— Woodward 
V.  State,  173  Ala.  7,  55  So.  506,  under 
Fuller  liquor  bill.  Cal. — Code  Civ. 
Proc,  §527.  D.  C— Niles  v.  United 
States  Trust  Co.,  22  App.  Cas.  225,  will 
not  issue  where  not  verified  until  after 
issuance  of  rule  to  show  cause.  Fla. 
Godwin  V.  Phifer,  51  Pla.  441,  41  So. 
597.  Ga.— Civ.  Code,  1895,  §§4965-4967; 
McLauchlin  v.  McLauchlin,  128  Ga. 
653,  58  S.  E.  156;  Union  Lumb.  Co. 
V.  Allen,  114  Ga.  346,  40  S.'B.  231; 
Hairalson  v.  Carson,  111  Ga.  57,  36  S.  E. 
319;  Boykin  v.  Epstein,  87  Ga.  25,  13 
S.  E.  15;  Lee  v.  Clark,  49  Ga.  81.  111. 
Hawkins  v.  Hunt,  14  111.  42;  Fort  Dear- 
born Safe  Dep.  Co,  v.  Eigdon,  166  111. 
App.  334;  Pepper  Dist.  Co.  v.  McLeod, 
121  111.  App.  592;  Neil  v.  Oldach,  86  111. 
App.  354.  Ind. — ^Champ  v.  Kendrick, 
130  Ind.  549,  30  N.  E.  787;  Jiieh  v. 
Dessar,  50  Ind.  309;  McQuarrie  v.  Hilde- 
brand,  23  Ind.  122.  la.— Stump  v.  Bu- 
zick,  3  Greene  245.  Me. — ^Parnsworth 
V.  Whiting,  104  Me.  488,  72  Atl.  314. 
Md. — My  Maryland  Lodge  v.  Adt,  100 
Md.  238,  59  Atl.  721,  68  L.  E.  A.  752. 
Mich. — Manistique  L.  Co.  v.  Lovejoy, 
55  Mich.  189,  20  N.  W.  899.  Neb. 
Johnson  v.  Jones,  2  Neb.  126.  N.  J. 
Holdrege  v.  Gwynne,  18  N.  J.  Eq.  26; 
Youngblood  v.  Schamp,  15  N.  J.  Eq. 
42.  N.  Y.— Eamsey  v.  Erie  3.  Co.,  38 
How.  Pr.  193;  Woodruff  v.  Fisher,  17 
Barb.  224.  Ohio.— Ett  V.  Snyder,  5  Ohio 
Dee.  (Eeprint)  523.  Tex. — Gaskins  v. 
Peebles,  44  Tex.  390;  Lane  v.  Jonea 
(Tex.  Civ.  App.),  167  S.  W.  177  (under 
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some  other  means.^  Under  this  latter  provision  it  is  held  that  what  is 
required  as  preliminary  to  the  granting  of  an  injunction  is  that  the 
confidence  of  the  court  should  be  first  obtained,  and  verification  of  th'e 
bill  is  not  in  all  cases  indispensable.  Although  the  bill  is  not  verified, 
an  injunction  will  be  allowed  where  documentary  evidence  or  records 
are  produced  which  satisfy  the  conscience  of  the  court,^  or  where  affi- 
davits submitted  upon  the  application  for  the  injunction  satisfy  the 
conscience  of  the  chancellor.' 

Injunction  on  Final  Hearing. —  Statutes  requiring  a  petition  to  be  veri- 
fied apply  only  to  temporary  injunctions,  and  do  not  prevent  the  grant 
of  a  permanent  injunction  on  final  hearing,  or  an  order  to  show  cause 
on  an  unverified  petition.' 

1  Information  by  Attorney  GeneraL' — Thougfr  an  information  of  the  at- 
torney-general ex  officio  is  equivalent  to  a  bill  in  chancery  verified  on 
information  and  belief,  and,  like  such  a  bill,  in  proper  cases,  calls  for 
an  answer  under  oath,  a  temporary  injunction  will  not  usually  go  upon 
such  an  information  or  bill,  unsupported  by  proper  affidavit,  until  the 


Kev.  St.  1911,  art.  4649);  Pullen  v. 
Baker,  41  Tex.  419;  Lee  v.  Broocks,  54 
Tex.  Civ.  App.  220,  118  S.  W.  164. 
W.  Va. — ^Baltimore  Bargain  House  v. 
St.  Clair,  58  W.  Va.  565,  52  S.  E.  660. 
Eng. — James  v.  Downes,  18  Ves.  Jr.  522, 
34  Eng.  Reprint  415. 

[a]  Exhibit. — Grounds  stated  in  an 
unsworn  petition  attached  as  an  ex- 
hibit to  a  sworn  petition  are  not  suffi- 
cient. Lee  V.  Broocks,  54  Tex.  Civ. 
App.  220,  118  S.  W,  164. 
I  [b]  In  Pennsylvania  a  preliminary 
injunction  should  not  be  granted  upon 
the  sworn  bill,  unless  supported  by 
special  affidavit  of  the  truth  of  the 
facts.  Wilcox's  Appeal  (Pa.),  12  Atl. 
578;  Gilroy's  Appeal,  100  Pa.  5;  Kin- 
caid's  Appeal,  66  Pa.  411,  5  Am.  Eep. 
377. 

[c]  An  intervener  must  verify  his 
petition.,    Taylor  V.  Gillean,  23    Tex. 

508. 

[d]  When  Affidavit  Is  Made.— In 
England,  the  affidavit  is  not  made  until 
after  the  bill  is  filed,  but  in  this  coun- 
try it  is  usually  made  before  the  filing 
of  the  bill.  Youngblood  V.  Schamp.  15 
N.  J.  Eq.  42. 

6.  Miss — Purvis  v.  Woodward,  78 
Miss.  922,  929,  29  So.  917.  N.  J.— Mor- 
i:is  Canal,  etc.  Co.  v.  Bartlett,  3  N.  J. 
Eq.  9.  Okla.— Cox  v.  Garrett.  7  Okla. 
375,  54  Pac.  546, 

7.  Purvis  V.  Woodward,  78  Miss. 
922,  929,  29  So.  917;  Morris  Canal,  etc. 
Co.  V.  Bartlett,  3  N.  J.  Eq.  9. 
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8.  Smith  V.  Eeno,  6  How.  Pr.  (N.  T.) 
124;  Cox  ».  Garrett,  7  Okla.  375,  54 
Pac.  546. 

9.  Xr.  S.— Black  v.  Allen  &  Co.,  42 
Fed.  618,  9  L.  K.  A.  433;  Hughes  v. 
Northern  Pac.  E.  Co.,  18  Fed.  106;  Han- 
cock V.  Walsh,  3  Woods  351,  11  Ped. 
Cas.  No.  6,012.  lU. — ^Wormley  v.  Worm- 
ley,  207  111.  411,  69  N.  E.  865,  3  L.  E. 
A.  (N.  S.)  481;  Hawkins  v.  Hunt,  14 
HI.  42;  Thornley  v.  Shey,  184  111.  App. 
166;  Shobe  v.  Luff,  66  HI.  App.  414. 
Ind.— Ohamp  ».  Kendriek,  130  Ind.  549, 
552,  30  N.  E.  787;  Eieh  v.  Dessar,  50 
Ind.  309;  Cox  v.  Louisville,  etc.  E.  Co., 
48  Ind.  178.  La. — Claverie  v.  Gerodias, 
30  La.  Ann.  291.  Mich. — ^Bobinson  v. 
Baugh,  31  Mich.  290.  Mo.— Pisher  v. 
Patton,  134  Mo.  32,  33  S.  W.  451,  34 
S.  W.  1096.  B.  I.— Harrington  v.  Har- 
rington, 15  E.  I.  341,  5  Atl.  502.  Tex. 
Eceles  v.  Daniels,  16  Tex.  136;  John- 
son V.  Daniel,  25  Tex.  Civ,  App,  587, 
63  S.  W.  1032,     '_  .'^      ', 

[a]  In  Georgia  tlie  rule  isotherwise 
and  the  petition  must  be  verified  before 
the  court  will  take  any  action  thereon. 
Boykin  v.  Epstein,  87  Ga.  25,  13  S.  E. 
15. 

[b]  "Verified  "  Application,  —  Though 
the  petition  is  not  verified,  if  the  ap- 
plication for  an  injunction,  to  which 
the  petition  was  an  exhibit,  is  properly 
verified  it  is  a  sufficient  compliance 
with  the  statute  for  the  verification 
covers  the  petition  and  the  application. 
State  V.  Loomis,  46  Kan.  107,  26  Pac. 
472.  ^  ^--  - 
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defendant  has  had  an  opportunity  to  contradict  it  on  oath  and  has 

failed  to  do  so,^" 

Amendments.  —  Under  a  Ktatute  requiring  that  an  injunction  bill  be 

verified  where  amendments  are  made  by  the  addition  of  new  facts,  the 

amendment  should  also  be  verified.^^    But  amendments  as  to  matters  of 

mere  form  may  be  made  without  verification.^^ 

A  supplemental  bill  setting  forth  new  facts  should  also  be  verified.^' 
b.     Who  May  Verify.  —  While  the  bill  is  usually  sworn  to  by  the 

petitioner/*  it  may  generally  be  verified  by  any  one  'conversant  with 

the  facts  therein  alleged.^^ 


10.  Denver  Jobbers'  Assn.  v.  People, 
21  Colo.  App.  326,  122  Pae.  404;  At- 
torney-General V.  Chicago,  etc.  E.  Co., 
35  Wis.  426. 

11.  Ga. — Maddox:  v.  Eowe,  28  Ga.  61; 
Semmes  v.  Boykin,  27  Ga.  47  (court 
may  require  amendment  to  be  verified). 
la. — Walker  v.  Ayres,  1  Iowa  449.  Me. 
Farnsworth  v.  Whiting,  104  Me.  488, 
72  Atl.  314.  N".  Y.— Gunn  V.  Blair,  1 
Barb.  539;  Whitmarsh  v.  Campbell,  2 
Paige  67;  Parker  v.  Grant,  1  Johns. 
Ch.  434,  630.  Eng. — James  v.  Downes, 
18  Ves.  Jr.  522,  34  Eng.  Reprint  415. 

[a]  Where  plaintiff  in  injunction 
petitions  the  court  for  an  amendment 
of  his  pleadings  by  substituting  another 
name  for  the  defendant  than  the  one 
originally  sued,  he  must  at  least  make 
affidavit  to  the  amended  petition,  and 
give  a  bond  in  favor  of  the  real  de- 
fendant, before  an  injunction  can  issue. 
Netherlin  v.  Big  Pine  Lumb.  Co.,  131 
La.  981,  60  So.  637. 

[b]  In  Illiuois  it  is  held  proper  to 
permit  an  unsworn  amendment  to  a 
sworn  injunction  bill  to  conform  to  the 
pYoof  where  such  course  tends  to  pre- 
vent a  failure  of  justice,  though  the 
proper  practice  was  to  require  the 
amendment  to  be  sworn  to;  it  was  not 
reversible  error  to  permit  the  bill  to 
be  amended  without  the  amendment 
being  sworn  to.  Patterson  v.  Johnson, 
214  ni.  481,  73  N.  E.  761. 

[c]  Where  an  injunction  has  been 
granted  upon  a  verified  original  bill  and 
an  amendment  to  the  bill  is  afterwards 
filed,  such  amendment  need  not  be 
sworn  to  where  no  relief  by  way  of 
injunction  is  prayed  in  the  amendment 
and  the  injunction  does  not  require  for 
its  support  the  additional  matter 
brought  out  by  the  amendment.  Eicker- 
man  v.  German  Mut.  Life  Ins.  Co.,  172 
111.  App.  189,  following  Bauer  Grocel- 
Co.  V.  Zelle,  172  111,  407,  50  N.  E.  238. 


See  also  Maddox  v.  Eowe,  28  Ga.  61. 

[d]  That  the  amended,  complaint  is 
not  verified  cannot  be  raised  by  de- 
murrer where  a  restraining  order  was 
granted  upon  the  original  complaint 
which  was  duly  verified.  Hall  v.  Hough, 
24  Ind.  273. 

12.  The  addition  of  the  words  "and 
therefore  alleges"  aftet  the  words  "is 
informed  and  believes"  is  permissible 
without  affidavit.  Parnsworth  v.  Whit- 
ing, 104  Me.  488,  72  Atl.  314. 

13.  Eichardson  «.  Dinkgrave,  26 
La.  Ann.  651;  Eoss  v.  Veltmann  (Tex. 
Civ.  App.),  161  S.  W.  1073. 

14.  Ga. — Cook  V.  Houston  County 
Comrs.,  54  Ga.  163.  Md. — Salmon  v. 
Clagett,  3  Bland  106,  125.  N  J.— Young- 
blood  V.  Schamp,  15  N.  J.  Eq.  42.  Tex. 
Eev.  St.,  1911,  art.  4649;  Lane  v.  Jones 
(Tex.  Civ.  App.),  167  S.  W.  177. 

15.  Fla. — Seaboard,  etc.  E.  Co.  v. 
Southern  Inv.  Co.,  53  Pla.  832,  44  So. 
351,  attorney.  Ga. — McLauchlin  v.  Mc- 
Lauchlin,  128  Ga.  653,  58  S.  E.  156; 
Boston  Merc.  Co.  v.  Ould-Carter  Co., 
123  Ga.  458,  51  S.  B.  466;  Union  L. 
Co.  V.  Allen,  114  Ga.  346,  40  S.  E.  231; 
Shannon  v.  Pechheimer,  76  Ga.  86; 
Mayor,  etc.  of  Brunswick  v.  Pinney,  54 
Ga.  317  (witness  may  verify) ;  Hemp- 
hill V.  Euckersville  Bank,  3  Ga.  435, 
443.  Idaho. — ^Wiles  v.  Northern  Star 
M.  Co.,  13  Idaho  326,  89  Pae.  1053.  La. 
Williams  v.  Douglass,  21  La.  Ann.  468, 
attorney.  Md. — My  Maryland  Lodge  v. 
Adt,  100  Md.  238,  59  Atl.  721,  68  L. 
B.  A.  752  (general  manager  may  make 
affidavit) ;  Bowie  v.  Smith,  97  Md.  326, 
55  Atl.  625;  Moffat  v.  Calvert  County 
Comrs.,  97  Md.  266,  54  Atl.  960;  Powble 
V.  Kemp,  92  Md.  630,  48  Atl.  379. 
MasSw — First  Baptist  Soc.  V.  Dexter, 
193  Mass.  187,  79  N.  E.  342,  treasurer 
of  religious  society.  N.  J. — ^Youngblood 
V.  Schamp,  15  N.  J.  Eq.  42.  Tenn. 
Smith  V.  Eepublie  Life  Ins.  Co.,  2  Tenn. 
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One  of  Several  Complainants. —  Where  there  are  several  complainants 
in  the  bill,  it  may  be  verified  by  any  one  of  them." 

c.  Form  of  Verification.  —  Unless  prescribed  by  statute  no  particu- 
lar form  of  verification  is  neeessary.^^  It  must  extend  to  all  the  ma- 
terial facts  upon  which  the  right  to  the  injunction  rests,  however;" 
must  be  direct  and  positive,"  and  must  be  of  such  a  character  as  would 
render  the  party  making  the  affidavit  liable  for  perjury  should  the 
facts  not  be  true.^"  But  if  a  form  of  verification  is  provided  by  stat- 
ute, this  form  should  be  followed  substantially .^i' 


Ch.  631.  Tex. — Edrington  v.  Allsbrooks, 
21  Tex.  186,  attorney.  W.  Va.— Balti- 
more Bargain  House  v.  St.  Clair,  58 
W.  Va.  565,  52  S.  E.  660,  agent  or  at- 
torney may  verify. 

[a]  Under  a  statute  allowing  any 
citizen  to  make  an  affidavit  to  enjoin 
liquor  nuisances  where  the  officer  filing 
the  bill  is  unwilling  to  make  the  affi- 
davit, the  affidavit  should  show  the 
citizen's  authority  to  make  the  affi- 
davit. Woodward  v.  State,  173  Ala.  7, 
55  So.  506. 

[b]  An  agent  of  plaintiff  who  is 
privy  (1)  to  the  transaction  (Salmon 
V.  Clagett,  3  Bland  [Md.]  106,  125),  (2) 
or  who  is  acquainted  with  the  facts 
may  make  the  affidavit.  Woodworth  v. 
Edwards,  3  Woodb.  &  M.  (N.  S.)  120, 
30   Fed.  'Oas-'No.   18,014. 

[c]  An  attorney  for  plaintiff  cannot 
verify  same  unless  he  does  so  upon  his 
own  knowledge.  Kopplin  v.  Ludwig 
(Tex.  Civ.  App.),  170  S.  W.  105;  Lane 
V.  Jones  (Te?.  Civ.  App.),  167  S.  "W. 
•177. 

16.  Cook  V.  Houston  County  Comrs., 
54  Ga.  163;  Hemphill  v.  Euckersville 
Bank,  3  Ga.  435;  Salmon  v,  Clagett,  3 
Bland  (Md.)  106,  125;  Jones  v.  Magill, 
1  Bland  (Md.)  177. 

[a]  But  in  Robertson  v.  Travis,  4 
La.  Ann.  151,  the  injunction  was  dis- 
solved as  to  the  parties  who  had  made 
no  affidavit  to  the  bill  where  the  com- 
plainants had  distinct  interests  and 
the  party  who  made  the  affidavit  did 
not  appear  to  be  acting  as  agent  for 
the  others. 

17,  Chancey  v.  Allison,  48  Tex.  Civ. 
App.  441,  107  S.  W.  605. 

[a]  An  alHdavit  by  a  trustee  need 
not  recite  his  capacity  as  trustees 
though  the  bill  alleges  his  capacity 
as  such.  Bobertson  v.  Travis,  4  La. 
Ann.   151. 

[b]  A    defective   verification   is    a 
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mere  irregularity  (1)  which  should  be 
taken  advantage  of  by  a  motion  to  dis- 
charge, but  it  should  not  be  discharged 
until  opportunity  to  supply  a  sufficient 
affidavit.  Woodward  v.  State,  173  Ala. 
7,  55  So.  506.  (2)  The  bill  should  not 
be  dismissed  therefor  but  should  be 
retained  to  give  complainant  an  oppor- 
tunity of  proving  his  averments.  Pul- 
leu  V.  Baker,  41  Tex.  419;  Bdringtou 
V.  Alisbrooks,  21  Tex.  186;  Eecles  v. 
Daniels,  16  Tex.  136. 

18.  Bowie  V.  Smith,  97  Md.  326, 
329,  55  Atl.  625;  Toungblood  v.  Sehamp, 
15  ]Sr.  J.  Eq.  42. 

[a]  An^  affidavit  that  the  facts  al- 
leged are  '  true  without  stating  that 
they  are  "all"  true  is  sufficient.  Lewis 
V.  Winston,  26  La.  Ann.  707. 

19.  La. — Elder  v.  New  Orleans,  31 
La.  Ann.  500.  Md. — ^Bowie  v.  Smith, 
97  Md.  326,  55  Atl.  625.  N.  J.— Per- 
kins V.  Collins,  3  N.  J.  Eq.  482.  Tex. 
Lane  v.  Jones  (Tex.  Civ.  App.),  167 
S.  W.  177.  Eng.— Davies  v.  Leo,  6  Ves. 
Jr.  784,  31  Eng.  Reprint  1307. 

[a]  Where  the  verification  recites 
that  the  matters  and  things  contained 
therein  "are  true  in  substance  and  fact 
as  therein  alleged,"  it  is  "sufficiently 
positive  to  warrant  the  granting  of 
the  injunction."  Mohr  v.  Smith,  176 
111.  App.  64,  71. 

20.  Catlett  v.  McDonald,  13  La.  44; 
Eeboul's  Heirs  v.  Behrens,  5  La.  79; 
Collier  v.  Smith  (Tex.  Civ.  App.),  169 
S.  W.  1108;  Lane  v.  Jones  (Tex.  Civ. 
App.),  167  S.  W.  177.  See  generally 
the  title  "Affidavits  of  Merits  and 
Defense." 

21.  Where  a  statute  provides  a  form 
of  verification  for  an  agent  or  attor- 
ney, it  should  follow  this  form  sub- 
stantially or  it  will  be  fatally  defective. 
Baltimore  Bargain  House  v.  St.  Clair, 
58  W.  Va.  565,  52  S.  E.  660,  under 
Code,  ch.  125,  §412.  See  generally  the 
title  "Verification."  , 
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Information  and  Belief.  —  Since  the  verification  must  be  in  direct  and 
positive  terms,^^  a  verification  upon  information  and  belief  is  not  as 
a  rule  sufficient  to  warrant  the  issuance  of  a  preliminary  injunction, 
■where  there  is  no  affidavit  of  the  informant,^-'  unless  the  matters  are 


22.  See  supra,  this  section. 

23.  V.  S. — ^United  States  v.  Partott, 
1  McAU.  271,  27  Fed.  Gas.  No.  15,998. 
D.  C. — Niles  V.  United  States  Trust 
Co.,  22  App.  Cas.  225.  Fla. — ^Drew 
Lumb.  Co.  V.  Union  Inv.  Co.,  66  Fla. 
382,  403,  63  So.  836;  Godwin  v.  Phifer, 
51  Fla.  441,  41  So.  597;  Peck  v.  Spen- 
cer, 26  Fla.  23,  7  So.  642;  Euge  v.  Apa- 
lachicola  Oyster  Can.  Co.,  25  Fla.  656, 
6  So.  489;  Coxetter  v.  Huertas,  14  Fla. 
270.  Ga.— Bigbee  v.  Satterfield,  105  Ga. 
841,  32  S.  E.  139;  New  South  Bldg.  & 
L.  Assn.  V.  Willingham,  93  Ga.  218,  18 
S.  E.  435;  Bailey  v.  Bailey,  90  Ga.  435, 
16  S.  E.  90;  Landes  v.  Globe  Planter 
Mfg.  Co.,  73  Ga.  176;  Jones  v.  Macon, 
etc.  E.  Co.,  39  Ga.  139  (on  information 
only  insufficient).  Idaho. — Wiles  v. 
Northern  Star  Min.  Co.,  13  Idaho  326, 
89  Pac.  1053,  that  complainant  from 
certain  information  verily  "believes," 
etc.,  is  insufficient.  Dl. — ^Leeds  v.  Il- 
linois, etc.  Inst.,  122  111.  App.  650; 
Crawford-Adsit  Co.  v.  Bell,  95  111.  App. 
427.  Ind. — Southern  Plank-Eoad  Co.  v. 
Hixon,  5,  Ind.  165.  Kan. — Atchison  v. 
Bartholow,  4  Kan.  124.  Mich. — Har- 
tingh  V.  Bay  Circuit  Judge,  176  Mich. 
289,  142  N.  W.  585.  Mont.— Wetzstein 
V.  Boston,  etc.  Min.  Co.,  26  Mont.  193, 
66  Pao.  943;  Butte,  etc.  Co.  v.  Mon- 
tana, etc.  Co.,  24  Mont.  125,  60  Pae. 
1039.  N.  J. — Oonover  v.  Euekman,  34 
N.  J.  Eq.  293.  N.  Y.— Gillette  v. 
l^oyes,  92  App.  Div.  313,  86  N.  Y.  Supp. 
1062;  Pine  Coffin  v.  Erie  E.  Co.,  34  Misc. 
13,  69  N.  T.  Supp.  333,  103  N.  Y. 
St.  333.  W.  Va. — Chesapeake,  etc.  E. 
Co.  V.  Huse,.5  W.  Va.  579. 

[a]  The  reason  of  the  rule  is  sound. 
Any  other  rule  would  allow  counsel  to 
procure  an  injunction  for  their  clients 
on  belief  founded  on  mere  rumor.  Hone 
&  Co.  V.  Moody,  59  Ga.  731. 

[b]  Thus  an  affidavit  which  is  mere- 
ly an  affirmation  (1)  that  affiant  be- 
lieves that  B  believes  that  the  facts 
complained  of  exist  and  not  affirming 
the  existence  of  the  facts  complained 
of  upon  the  knowledge  or  affirmation 
of  affiant  is  insufficient  for  the  pur- 
pose of  granting  an  injunction  (Wood- 
ward V.  State,  173  Ala.  7,  55  So.  506), 


(2)  as  is  one  averring  that  the  facts 
contained  in  the  foregoing  petition,  so 
far  as  concerns  my  own  act  and  deed 
are  true  of  my  own  knowledge,  and 
what  relates  to  the  acts  or  deeds  of 
any  other  person  I  believe  to  be  true. 
Bailey  v.  Bailey,  90  Ga.  435,  16  S.  E. 
90. 

[e]  Under  a  statute  providing  that 
an  injunction  may  be  granted  when 
it  satisfactorily  appears  to  the  court 
or  judge,  by  the  affidavit  of  the  plain- 
tiff or  his  agent,  that  plaintiff  is  en- 
titled thereto,  a  petition  verified  on 
information  and  belief  only  is  insuffi- 
cient. Galbreath  Gas  Co.  v.  Lindsey, 
35  Okla.  235,  129  Pae.  45. 

[d]  Verification  on  information  and 
belief  are  not  sufSeient  where  the  stat- 
ute provides  the  verification  shall  be 
to  the  best  of  his  "knowledge,  informa- 
tion and  belief."  Butte,  etc.  M.  Co. 
V.  Montana,  etc.  Co.,  24  Mont.  125,  60 
Pac.  1039,  affirmed,  25  Mont.  41,  63 . 
Pac.   825. 

[e]  In  Indiana  an  affidavit  sworn 
to  upon  the  belief  of  complainant  is 
held  equivalent  to  swearing  that  it  is 
true.  Champ  v.  Kendrick,  130  Ind. 
549,  30  N.  E.  787. 

[f]  An  affidavit  to  a  bill  signed  by 
the  president  of  complainant  corpora- 
tion and  verified  by  his  affidavit  in 
the  following  words:  "That  he  is  the 
president  of  the  Washington,  Alexan- 
dria and  Mt.  Vernon  Eailway  Co.;  that 
he  has  read  the  foregoing  bill  of  com- 
plaint, and  that  the  allegations  there- 
in contained,  of  which  he  has  knowl- 
edge, are  true,  and  that  all  other  mat- 
ters therein  stated  he  believes  to  be 
true,"  is  sufficient  where  the  code  pro- 
vides an  affidavit  that  it  is  sufficient  if 
affiant  swears  he  believes  it  to  be  true. 
Southern  E.  Co.  v.  Washington,  etc.  E. 
Co.,  102  Va.  483,  46  S.  E.  784. 

[g]  What  Affidavit  Should  Show. 
An  affidavit  upon  information*  and  be- 
lief is  insufficient  where  it  does  not 
set  forth  the  sources  of  affiant's  in- 
formation, as  well  as  the  grounds  of 
his  belief.  Collier  v.  Smith  (Tex.  Civ. 
App.),  169  S.  W.  1108. 

[h]     Source    of    Information. — That 
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peculiarly  within  defendant's  knowledge,"  though  where  the  injunc- 
tion is  granted  upon  notice  and  the  defendant  does  not  deny  the  aver- 
ments of  the  bill  it  is  sufficient  to  warrant  the  issuance  of  a,  preliminary 
injunction.^"  An  aiifidavit  that  the  affiant  knows  the  contents  of  the 
bill  and  that  the  same  is  true  of  hia  own  knowledge,  except  as  to  those 
matters  which  are  therein  stated  on  information  and  belief,  and  that  as 
to  those  matters  he  believs  it  to  be  true,  is  not  always  sufScient.^°    If 


if  the  affidavit  is  upon  information  and 
belief  it  should  show  the  source  of  the 
information  and  why  the  person  know- 
ing the  facts  cannot  be  procured  to 
make  the  affidavit.  Wiles  v.  Northern 
Star  M.  Co.,  13  Idaho  326,  89  Pac.  1053, 
under  Code,  §4199. 

24.  Leeds  v.  Illinois,  etc.  Inst.,  122 
111.  App.  650. 

[a]  "There  is  a  class  of  cases,  as 
for  example  bills  charging  fraud,  and 
praying  a  discovery,  where,  in  the 
very  nature  of  things,  positive  proof 
cannot  be  expected.  In  such  cases  the 
additional  verification  may  be  dispensed 
with,  and  the  injunction  issue  upon 
the  affidavit  of  the  complainant, 
founded  on  his  belief  alone."  Young- 
blood  V.  Sehamp,  15  N.  J.  Eq.  42. 

25.  Spurgeon  v.  Ehodes,  167  Ind.  1, 
78  N.  E.  228.  See  also  Niles  v.  United 
States  Trust  Co.,  22.  App.  Cas.  (D.  C.) 
225. 

[a]  In  Campbell  v.  Morrison,  7 
Paige  (N.  Y.)  157,  it  Is  said  "The 
complainant  does  not  profess  to  know 
anything  of  the  facts  upon  which  hia 
application  for  an  injunction  is 
founded.  He  therefore  merely  swears 
to  his  information  and  belief;  which 
information  may  have  been  derived 
from  those  who  were  no  better  in 
formed  than  himself  on  the  subject. 
Such  an  allegation  is  undoubtedly 
sufficient  in  a  bill  to  call  for  a  dis- 
covery from  the  defendant  of  the  fact 
thus  stated;  and  it  may  in  certain 
cases  be  sufficient  to  authorize  the  is- 
suing of  an  injunction,  where  the  de- 
fendant has  had  an  opportunity  to  be 
heard  in  opposition  to  the  application." 

26.  111.— Neil  V.  Oldach,  86  111.  App. 
354;  Commerce  Vault  Co.  v.  Hurd,  73 
111.  App.  .107;  Siegmund  v.  Ascher,  37 
111.  App.  122.  N.  Y.— Bank  of  Orleans 
V.  Skinner,  9  Paige  305.  Tex. — Pullen 
V.  Baker,  41  Tex.  419. 

[a]  An  affidavit^  to  the  bill  stating 
that  the  things  related  in  the  bill  are 
true  in   substance  and  fact   except   so 
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far  as  they  were  stated  on  informa- 
tion and  belief  is  defective  where  the 
bill  fails  to  distinguish  between  mat- 
ters which  were  stated  upon  complain- 
ant's own  knowledge  and  those  which 
were  stated  on  information  and  belief. 
Christian  Hospital  v.  People,  223  III. 
244,  79  N.  E.  72.  And  see  Neil  v. 
Oldach,  86  111.  App.  354,  356. 

[b]  "Bills  which  are  to  be  verified 
by  the  oath  of  the  agent  or  attorney 
for  a  complainant  should  be  drawn  in. 
the  same  manner  as  bills  which  are  to 
be  sworn  to  by  the  complainant  him- 
self; itating  those  matters  which  are 
within  the  personal  knowledge  of  such 
agent  or  attorney  positively.  And 
those  which  he  has  derived  from  the 
information  of  others  should  be  stated 
or  charged  upon  the  Information  and 
belief  of  the  complainant.  And  the 
oath  of  the  agent  or  attorney,  verifying 
the  bill,  should  state  that  the  deponent 
has  read  the  bill  or  heard  it  read,  and 
knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge 
except  as  to  the  matters  which  are 
therein  stated  to  be  on  the  information 
or  belief  of  the  complainant,  and  that 
as  to  those  matters,  the  deponent  be- 
lieves It  to  be  true.  (1  Hoff.  Pr.  79, 
and  App.  No.  20.)  (1)  In  the  case  of 
PI  parte  applications  for  injunctions, 
or  ne  exeats,  founded  upon  such  bills, 
if  any  material  allegation  or  charge 
which  is  necessaTy  to  be  sworn  to 
positively,  to  authorize  the  issuing  of 
the  injunction  or  ne  exeat,  is  not  with- 
in the  personal  knowledge  of  the  agent 
or  attorney  who  verifies  the  bill,  he 
should,  in  addition  to  his  own  verifica- 
tion, annex  to  the  bill  an  affidavit  of 
the  person  from  whom  he  derived  his 
information,  swearing  that  he  knows 
such  allegation  or  charge  to  be  true; 
in  the  same  manner  as  if- the  bill  had 
been  sworn  to  by  the  complainant  him- 
self and  some  of  the  material  facts  to 
sustain  the  injunction  depended  upon 
information     derived     from     others." 
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any  of  the  material  allegations  of  the  bill  are  made  upon  information, 
and  belief,  there  should  be  annexed  to  the  bill  the  additional  affidavit 
of  the  person  from  whom  the  information  is  derived  verifying  the 
truth  of  the  information  thus  given.^'  A  positive  verification  of  the 
facts  by  a  party  who  had  no  means  of  knowing  the  truth  thereof  is 
insufficient.^* 

Affidavit  Made  by  One  Not  a  Party  to  Cause. — If  made  by  another  person 
than  a  party  to  the  cause  it  should  show  that  he  has  personal  knowl- 
edge of  the  facts  alleged.^*  Under  some  statutes  it  must  set  forth  good 
and  sufficient  reasons  why  it  is  Hot  made  by  one  of  the  parties  to  the 
cause.^" 


Bank  of  Orleans  f.  Skinner,  0  Paige 
(N.  T.)  305. 

[c]  There  ia  no  ground  for  objec- 
tion that  the  bill  is  not  properly  veri- 
fied, where  several  affiants  swear  to  the 
facts  of  their  own  knowledge,  "except 
as  to  matters  therein  stated  upon  in- 
formation and  belief,"  and  the  mate- 
rial, essential  averments  are  stated 
positively.  Baltic  Min.  Co.  v.  Hough- 
ton Circuit  Judge,  177  Mich.  632,  144 
N.   W.   209. 

27.  Pla.— Godwin  c.  Phifer,  51  Pla. 
441,  41  So.  597;  Ballard  v,  Eckman, 
20  Pla.  661.  See  Drew  Lnmb.  Co.  v. 
tTnion  Inv.  Co.,  66  Fla.  382,  403,  63 
So.  836.  Idaho. — Wilea  v.  Northern 
Star  Min.  Co.,   13  Idaho   326,  89  Pae. 

1053.     La Catlett    v.    McDonald,    13 

La.  44.  N.  J. — ^Youngblood  v.  Schamp, 
15  N.  J.  Eq.  42.  N.  T.— Orleans  Bank 
V.  Skinner,  9  Paige  305;  Campbell  v. 
Morrison,  7  Paige  157. 

[a]  The  bill  may  be  verified  by  the 
complainant,  if  he  knows  a  part  of  the 
material  facts  and  states  the  remainder 
on  information  and  belief;  and  it  is 
proper  to  then  support  the  same  by 
the  affidavits  of  those  who  know  the 
matters  not  positively  averred.  Har- 
tingh  V.  Bay  Circuit  Judge,  176  Mich. 
289,  142  N.  W.  585. 

28.  Pepper  D.  Co.  P.  Alexander,  137 
III.  App.  369. 

29.  Idaho. — Wiles  v.  Northern  Star 
M.  Co.,  13  Idaho  326,  89  Pac.  1053. 
Md — ^Bowie  v.  Smith,  97  Md.  326,  55 
Atl.  625;  Moffat  v.  Calvert  County 
Comrs.,  97  Md.  266,  54  Atl.  960;  Powble 
V.  Kemp,  92  Md.  630,  48  Atl.  379 
(affidavit  by  attorney,  and  affidavit  not 
showing  knowledge  of  facts  on  his 
part  insufficient).  Tex.-r-Lane  »,  Jones 
(Tex,  Civ.  App.),  167  8,  W,  177,  W.  V», 


Baltimore  Bargain  House  v.  St.  Clait, 
58  "W.  Va.  565f  52  S.  E,  660,  mere  re- 
cital of  knowledge  insufficient. 

[a]  "The  reason  of  the  rule  is  that 
there  must  be  at  least  prima  facie  evi- 
dence of  the  facts  on  which  the  com- 
plainant's equity  rests,  so  that  the 
confidence  of  the  court  may  be  obtained, 
before  it  can  be  called  upon  to  issue 
an  injunction.  That  cannot  be  done  by 
an  affidavit  of  one  not  a  party  to  the 
cause,  who  simply  swears  tha*  the 
matters  and  things  stated  in  the  bill 
are  true  to  the  best  of  his  knowledge 
and  belief,  but  does  not  inform  the 
court  as  to  the  source  of  his  informa- 
tion or  what  knowledge  he  has  on  the 
subject."  Moffat  v.  Calvert  County 
Comrs.,  97  Md.  266,  54  Atl.  960,  961. 

[b]  Sufficient  Affidavit  by  Third 
Person. — An  affidavit  by  another  per- 
son than  petitioner,  alleging  the  mat- 
ters and  things  therein  set  forth  in 
the  petition  are  within  his  knowledge 
and  are  true  as  therein  stated  is  suffi- 
cient. My  Maryland  Lodge  v.  Adt,  100 
Md.  238,  59  Atl.  721,  68  L.  K.  A.  752. 

[c]  An  attorney's  affidavit  that  he 
knows  the  teeital  of  facts  in  the  peti- 
tion to  be  true  is  a  sufficient  (1)  veri- 
fication (Seaboard,  etc.  Co.  v.  Southern 
Inv.  Co.,  53  Pla.  832,  44  So.  351;  Bos- 
ton M.  Co.  V.  Ould  Carter  Co.,  123 
6a.  458,  51  S.  E.  466) ;  (2)  but  it  is 
not  sufficient  where  he  makes  oath  that 
"the  allegations  in  the  said  petition 
are  true  according  to  his  knowledge 
and  belief."  Lane  v.  Jones  (Tex.  Civ. 
App.),  167  S.  W.  177,  followed  in  Kopp- 
lin  V.  Ludwig  (Tex.  Civ.  App.),  170 
S.    W.    105. 

30.  Wiles  V.  Northern  Star  M.  Co., 
13  Idaho  326,  89  Pae.  1053. 
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d.  Authentication.  —  An  affidavit  made  in  another  state  than  thai 
of  the  forum  must  be  authenticated.^^ 

e.  Waiver.  —  That  the  verification  was  defective,^^  or  that  the  peti- 
tion was  not  verified  as  required  by  statute,  cannot  be  raised  after  a 
hearing  on  the  merits.'^ 

f.  Amendment.  —  If  the  verification  is  defective,  it  may  be 
amended  f^  or  if  wanting  it  may  be  supplied  as  it  is  merely  a  formal  de- 
fect not  affecting  the  jurisdiction  of  the  court.^° 

9.  Construction  of  Bill.  —  The  rule  of  pleading  that  the  allegations 
of  the  bill  are  construed  most  strongly  against  the  pleader  is  especially 
applicable  to  injunction  proceedings,  as  the  presumption  is  that  plain- 
tiffs have  stated  their  case  as  favorably  to  themselves  as  the  facts  will 
admit.^"  Statutory  provisions  in  some  states  require  the  allegations  to 
be  liberally  construed, ,  however.^^  In  other  jurisdictions  the  bill  or 
complaint  receives  a  reasonable  construction.^^ 


31.  Behn  v.'  Young  &  Co.,  21  Ga.  207. 

[a]  The  seal  of  the  notary  attest- 
ing the  affidavit  is  not  necessary  to  he 
attached,  it  not  being  such  a  notarial 
act  under  Code,  §1502,  as  I'equires  a 
seal  for  its  authentication.  Chappell  V. 
Boyd,  56  Ga.  578. 

32.  By  filing  an  answer  and  joining 
issue  without  objection,  defendant 
waives  the  sufficiency  of  the  verifica- 
tion. Moore  v.  Hupp,  17  Idaho  232,  105 
Pac.  209. 

[a]  Verdict  Curing  Want  of  Affi- 
davit.— "Want  of  an  affidavit  may  be 
cured  by  verdict.  Johnson  v.  Daniel, 
25  Tex.  Civ.  App.  587,  63  S.  W.  1032. 

33.  Ga. — ^Union  Lumber  Co.  v.  Allen, 
114  Ga.  346,  40  S.  B.  231;  Bass  v. 
Wolff,  88  Ga.  427,  14  S.  E.  589.  Md. 
Eothenburg  v.  Vierath,  87  Md.  634,  40 
Atl.  655.  Mass. — First  Cong.  Society 
■V.  Metcalf,  193  Mass.  288,  79  N.  E. 
343.  Okla. — Glasco  v.  School  Dist.,  24 
Okla.  236,  103  Pac.  687. 

[a]  That  the  petition  was  not  veri- 
fied is  a  mere  irregularity  not  requir- 
ing the  reversal  of  the  final  decree. 
Thorington  v.  Gould,  59  Ala.  461. 

34.  111.— Cook  County  Brick  Co.  v. 
Bach  &  Sons  Co.,  93  111.  App.  88.  la. 
Hughes  V.  Feeter,  18  Iowa  142.  Mich. 
Glidden  v.  Norvell,  44  Mich.  202,  6 
N.  W.  195.  Neb. — Johnson  v.  Jones, 
2  Neb.  126.  Tex.— Collier  v.  Smith 
(Tex.  Civ.  App.),  169  S.  W.  1108. 

[a]  Supplying  Omission  by  Affida- 
vits.— Although  an  act  requires  the  peti- 
tion for  an  injunction  to  be  verified, 
yet,  where  the  verification  is  imper- 
fect, the  deficiency  may  be  supplied  by 
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affidavits  at  the  hearing  in  case  the 
presiding  judge  shall  think  proper,  in 
the  exercise  of  his  discretion,  to  pro- 
ceed on  the  defective  verification.  It 
is  best,  iowever,  to  require  a  proper 
verification  before  any  action  is  taken 
on  the  petition.,  Martin  v.  Burgwyn, 
88  Ga.  78,  13  S.  E.  958.  See  also  Eice 
V.  Dodd,  94  Ga.  414,  20  S.  B.  339. 

35.  Johnson  v.  Jones,  2  Neb.  126. 

36.  Ala.— Garrett  v.  Lynch,  45  Ala. 
204,  210.  Ark. — Eai  parte  Martin,  13 
Ark.  198,  213,  58  Am.  Dee.  321.  Cal 
Grimes  v.  Linscott,  40  Pac.  421;  Mar- 
riner  v.  Smith,  27  Cal.  649.  Ga.— Allen 
V.  Thornton,.  51  Ga.  594.  111. — Titus  v. 
Mabee,  25  111.  232;  Dill  v.  "Wabash  Val. 
E.  Co.,  21  111.  90.  Kan. — Kansas  City, 
etc.  E.  Co.  V.  Eich  Twp.,  45  Kan.  275, 
25  Pac.  595.  Miss. — Day  v.  Louisville, 
etc.  E.  Co.,  69  Miss.  589,  592,  11  So. 
25;  Gaillard  v.  Thomas,  61  Miss.  166. 
Neb.— ^Cline  v.  Stock,  71  Neb.'  70,  102 
N.  "W.  265,  reversing  98  N.  "W.  454. 
Tex.— Eoss  V.  Veltmann  (Tex.  Civ. 
App.),  161  S.  "W.  1073;  "Weaver  v. 
Emison  (Tex.  Civ.  App.),  153  S.  "W.  923; 
"Ware  v.  "Welch  (Tex.  Civ.  App.),  149 
S.  "W.  263. 

See  generally  the  title  "Construction 
and  Theory  of  Pleadings." 

37.  Ayers  v.  Lawrence,  59  N.  Y.  192. 
[a]     In  Nebraska  notwithstanding  a 

statutory  provision  that  pleadings  are 
to  be  liberally  construed  the  bill  is 
to  be  strictly  construed.  Bishop  v. 
Huff,  81  Neb.  729,  116  N.  W.  665; 
School  Dist.  V.  De  Long,  80  Neb.  667, 
114  N.  "W.  934. 

38.  Minneapolis  v.  "Wells,  96  Minn. 
492.  105  N.  W.  1124. 
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10.  Multifariousness  and  Misjoind.«r.='  —  An  injunction  bill  is  not 
to  be  treated  as  multifarious  because  it  joins  causes  of  complaint  grow- 
ing out  of  the  same  transaction,  when  all  the  defendants  are  interested 
in  the  same  right,  and  where  the  relief  sought  is  all  of  the  same  gen- 
eral nature.*"  Even  though  the  manner  in  which  the  plaintiff's  rights 
arise  may  be  distinct,  yet  if  they  have  a  common  interest  as  to  the 
point  at  issue  the  bill  is  not  multifarious.*^  So,  too,  where  the  object 
of  the  bill  is  single,  to  establish  and  obtain  relief  for  one  claim,  in 
which  all  the  defendants  may  be  interested,  it  is  not  multifarious  al- 
though the  defendants  may  have  different  and  separate  interests.*^  An 
injunction  bill  is  only  multifarious  in  consequence  of  the  joinder  of 
distinct,  independent  and  separate  causes  of  complaint  requiring  differ- 
ent defenses  and  different  decrees.*^    If  the  matters  are  in  any  material 


39.  See  generally  the  title  "Multi- 
fariousness." 

40.  Cumberland  Val.  E.  Co.'s  Ap- 
peal, 62  Pa.  218,  several  shippers  seek- 
ing to  enjoin  railroad  from  making 
Improper  charges,  making  discrimina- 
tions, etc.  Compare  Carstens  v.  Fond 
3u  Lac,  137  Wis.  465,  119  N.  W.  117. 

41.  Kansas  City  Masonic  Temple  Co. 
V.  Young,  179  Mo.  App.  278,  166  S.  W. 
338. 

42.  Lockwood  Co.  v.  Lawrence,  77 
Me.  297,  310;  Campbell  v.  Mackay,  1 
Myl.  &  C.  (Eng.)  543.  Contra,  Carstens 
D.  Fond  du  Lac,  137  Wis.  465,  119 
ISr.  W.  117,  taxpayers  restraining  as- 
sessments. 

[a]  Where  a  bill  against  several 
defendants  to  enjoin  pasturing  of 
sheep,  alleges  two  herd  of  sheep  are 
pastured  on  the  lands,  it  is  not  multi- 
farious where  there  is  no  allegation,  of 
Jistinct  rights  or  interests  in  the  sev- 
eral defendants  in  the  two  herds.  Das- 
tervignes  v.  TJni-ted  States,  122  Ted.  30, 
58  C.  C.  A.  346. 

43.  Eodman  v.  Manganese  Steel  Safe 
Co.,  75  N".  J.  Eq.  13,  72  Atl.  963,  964; 
Pierce  v.  Old  Dominion  Smelt.  Co.,  67 
N.  J.  Eq.  399,  58  Atl.  319;  Cumber- 
laud  Val.  E.  Co.'s  Appeal,  62  Pa.  218, 
228,  citing  Story's  Eq.  PI.,  §§271,  272. 

[a]  BluEtrations  of  Multifarious 
Bills. — A  bill  seeking  to  restrain  the 
amendment  of  a  corporation  cliarter 
authorizing  an  increase  of  its  capital 
stock,  because  it  proposes  to  use  this 
(nerease  for  the  purpose  of  making  an 
illegal  agreement  for  the  conduct  of 
the  corporation  business,  and  seeking 
an  adjudication  of  insolvency  and  a 
receivership,  and  an  injunction  against 
the  exercise  by  it  of  any  of  its  fran- 


chises, the  receipt  and  disbursement  of 
moneys  and  the  continuation  of  the 
business,  is  multifarious  as  joining  two 
inconsistent  causes  of  action,  since  the 
practice,  issues  and  evidence  is  differ- 
ent. Eodman  v.  Manganese  Steel  Safe 
Co.,  75  N.  J.  Eq.  13,  72  Atl.  963. 

[b]  A  bill  seeking  to  enjoin,  the  en- 
forcement of  several  distinct  and  in- 
dependent contracts  made  by  defend- 
ants with  separate  and  distinct  parties, 
is  multifarious.  Williams  v.  Harper, 
127  ni.  App.   619. 

[c]  A  bill  seeking  to  restrain  a  cor- 
poration from  voting  stock  in  another 
corporation  and  an  officer  of  complain- 
ant corporation  from  voting  stock  is- 
sued to  him  in  trust  on  the  ground  that 
the  indebtedness  secured  thereby  has 
been  paid,  is  multifarious,  American 
Eefrig.,  etc.  Co.  v.  Linn,  93  Ala.  610,  7 
So.  191. 

[d]  Illustrations  of  Non-Multifari- 
ous Bills. — (1)  A  bill  seeking  to  re- 
strain defendant  from  passing  over' an 
oyster  bed  because  of  damage  by  the 
pressing  of  the  oystets  into  the  m,ud, 
or  in  the  alternative  that  a  right  of 
way  be  marked  across  the  bed  and  de- 
fendant be  restrained  from  passing  over 
the  bed  in  any  other  way  (Simonson  v. 
Cain,  138  Ala.  221,  34  So.  1019);  (2) 
a  bill  wherein  the  relief  sought  is  the 
enjoining  of  the  use  of  land  as  a  cem- 
etery and  also  the  removal  of  a  fence 
surrounding  the  land,  because  obstruct- 
ing a  public  toad  (Belleview  Cem.  Co. 
V.  McEvers,  168  Ala.  535,  53  So.  272); 
(3)  a  bill  seeking  to  restrain  collection 
of  different  taxes  levied  for  different 
purposes  where  all  are  subject  to  the 
same  infirmity  (Eisley  v.  XJtica,  173 
Fed.  502);    (4)   a  bill  for  a  discovery, 
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de^efl  blended  so  that  directly  or  indirectly  t^ey  concern  all  the  de- 
fendants, the  bill  is  not  multifarious.** 

A  bill  against  several  joint  wrongdoers  is  not  multifarious.*'  Neither 
does  the  charging  of  two  sources  of  a  right  by  a  plaintiff  render  the  bill 
liable  to  the  objection  of  multifariousness.*'  Nor  is  a  complaint  objec- 
tionable for  misjoinder  because  the  act  to  be  enjoined  afEects  two  sep- 
arate pieces  of  property.*' 

Conspiracy.  —  Where  the  charge  is  conspiracy,  a  bill  seeking  to  re- 
strain all  the  conspirators  and  relating  to  all  the  acts  within  the  gen- 
eral scheme  is  not  multifarious.**  But  under  a  statute  providing  that 
causes  of  action,  in  order  to  be  united  in  one  complaint  must  affect  all 
llie  parties  to  the  action,  an  action  at  law  for  damages  to  complainant 
personally  from  a  conspiracy  cannot  be  united  with  one  to  restrain  the 
further  execution  of  the  conspiracy  in  favor  of  a  large  number  of  per- 
sons constituting  a  class  represented  by  complainant.*"  < 

Mandamus  and  Injunction.  —  An  action  for  an  injunction  to  restrain 
certain  acts  cannot  be  joined  with  an  action  of  mandamus.'" 

Ejectment  and  Injunction.  —  Under  a  statute  allowing  a  joinder  of  ac- 
tions in  respect  to  property,  an  action  to  enjoin  waste°^  may  be  joined 


aecount,  and  payment  into  court  of  a 
single  debt,  admitted  to  be  due  by  a 
demurrer  to  the  bill,  and  for  the  can- 
cellation of  a  fraudulent  assignment  of 
Buch  debt  and  an  injunction  against  the 
assignee.  Whitman  v.  ITuited  Surety 
Co.,  110  Md.  421,  72  Atl.  1042. 

44.  Loekwood  Co.  v.  Lawrence,  77 
Me.  297. 

[a]  A  bill  seeking  to  enjoin  a  de- 
fendant from  the  cutting  and  removal 
of  timber  and  another  defendant  who 
had  purchased  the  timber,  from  the 
cutting  and  removal  thereof  and  an  ac- 
counting from  both  defendants,  is  not 
multifarious.  United  States  V.  Guglard, 
79  Fed.  21. 

45.  Graham  1).  Bahlonega,  etc.  M. 
Co.,  71  Ga.  296. 

46.  Appeal  of  Cumberland  Val.  R. 
Co.,  62  Pa.  218,  227.  See  Brickner 
Woofen  Mills  Co.  v.  Henry,  73  Wis.  229, 
40  N.  W.  809. 

47.  But  a  bill  seeking  to  enjoin  the 
further  operation  of  a  dam  on  the 
ground  of  irreparable  damage  to  com- 
plainant's two  mills  does  not  improp- 
erly unite  two  distinct  causes  of  ac- 
tion. Brickner  Woolen  Mills  Co.  v 
Henry,  73  Wis.  229,  40  N.  W.  809 

48.  U.  S.— Sife  &  Co.  v.  Columbia 
Eef.  Co.,  171  Ted.  295.  111.— North 
American  Ins.  Co.  v.  Yates,  214  111 
272,  73  N.  E.  423;  Adams  r.  Obern- 
dorf,  121  III.  App.  497.  Eng.— Ken- 
sington V.  White,  8  Pries  164. 

V61.  xni 


[a]  A  bill  to  enjoin  the  use  of  a 
secret  formula  fraudulently  obtained, 
and  to  enjoin  the  sale  thereof  under 
a  colorable  imitation  of  a  trade  name 
is  not  multifarious  where  all  the  acts 
are  alleged  as  parts  of  a  single  enter- 
prise. Sipe  &  Co.  V.  Columbia  Eefining 
Co.,  171  Fed.  295. 

49.  Hawarden  v.  Toughiogheny,  etc. 
Co.,  Ill  Wis.  545,  87  N.  W.  472,  51 
L.  E.  A.  828. 

50.  Clark  v.  Lawrence  Co.,  23  S.  D. 
77,  120  N.  W.  764,  affirming  21  S.  D. 
254,  111  N.  W.  558;  Mitchell  v.  Wil- 
liams (Tenn.  Ch.),  46  S.  W.  325. 

[a]  That  the  complaint  states  a 
cause  of  action  for  mandamus  and  one 
for  an  injunction  cannot  be  raised  by 
demurrer  for  misjoinder  where  the  al- 
legations set  out  a  good  cause  of  action 
for  injunction  but  not  for  mandamus. 
Times  Pub.  Co.  v.  Everett,  9  Wash.  518, 
37  Pac.  695. 

51.  More  v.  Massini,  32  Cal.  590, 
594;  Natoma  Water,  etc.  Co.  v.  Clarkin, 
14  Cal.  544. 

[a]  A  complaint  praying  that  cer- 
tain obstructions  on  the  public  street 
be  declared  a  nuisance,  and  that  com- 
plainant be  entitled  to  rem.ove  the  ob- 
structions, and  that  the  appropriation 
and  occupation  by  the  defendants  was 
illegal  and  that  defendants  be  te- 
Btrained  from  further  maintenance  of 
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with  an  action  for  ejectment,  though  the  causes  of  action  should  be 
separately  set  forth."" 

Suits  for  Damages  and  Injunction. —  A  bill  is  not  multifarious  or  ob- 
jectionable for  misjoinder  because  praying  for  an  injunction  to  re- 
strain further  unlawful  acts  and  damages  for  the  past  injuries,^^ 
especially  where  a  statute  provides  there  shall  be  put  one  form  of  civil 
action."*  But  an  action  for  an  injunction  by  stockholders  to  restrain 
the  sale  of  corporate  stock  by  a  corporation  cannot  be  joined  with  one 
for  damages  in  favor  of  the  corporation  for  moneys  subscribed  but  not 
paid  in,"*  or  with  one  for  damages  to  complainants  for  false  and  fraud- 
ulent misrepresentations  as  to  the  corporation's  assets  whereby  com- 
pkinants  were  induced  to  purchase  stock.^"  Nor  can  a  stockholder  join 
a  suit  to  recover  an  unpaid  dividend  with  one  for  injunction'*'  in  favor 


the  obstructions  is  not  multifarious  be- 
cause joining  an  action  of  ejectment 
with  an  action  for  an  injunction.  New 
York  V.  Knickerbocker  T.  Co.,  93  N.  T. 
Supp.  937. 

52.  Natoma  W.,  etc.  Co.  v.  Clarkin, 
14  Oal.  544. 

53.  Cal. — More  v.  Massini,  32  _  Cal. 
590  (statutory  provison  allows  joinder 
of  causes  of  action  for  "injuries  to 
property");  Gates  v.  KiefE,  7  Cal.  124. 
Conn. — Trowbridge  v.  True,  52  Conn. 
190.  ria.— Kahn  v.  Kahn,  15  Fla.  400. 
Ga.— Swanson  v.  Kirby,  98  Ga.  586,  26 
S.  E.  71.  la. — ^Berger  v.  Armstrong,  41 
Iowa  447.  Md. — Eeese  v.  Wright,  98 
Md.  272,  56  Atl.  976.  Nev.— Jerrett 
V.    Mahan,    20    Nev.    89,    17    Pac.    12. 

•N.  Y.— Warren  v.  Parkhurst,  186  N.  Y. 
45,  78  N.  B.  579,  6  L.  E.  A.  (N.  S.) 
1149;  Pegram  v.  New  York  Cent.  E. 
Co.,  147  N.  Y.  135,  41  N.  B.  424; 
Davis  V.  Lambertson,  56  Barb.  480; 
Burghen  v.  Erie  E.  Co.,  123  App.  Div. 
204,  108  N.  Y.  Supp.  311;  Duclos  v. 
Kelley,  106  N.  Y.  Supp.  1058.  Ore. 
Bishop  V.  Baisley,  28  Ore.  119,  41  Pac. 
936;  Ewing  v.  Eourke,  14  Ore.  514,  13 
Pac.  483.  S.  D.— Tripp  v.  Yankton,  10 
S.  D.  516,  74  N.  W.  447,  reversed  on 
other  grounds,  11  S.  D.  353,  77  N.  W. 
580.  Utah. — ^Bullion,  etc.  Co.  v.  Eureka 
Hill  Min.  Co.,  5  Utah  3,  11  Pac.  515. 
Vt.— Hastings  v.  Perry,  20  Vt;  272.  Bag. 
Thomas  v.  Oakley,  18  Ves.  Jr.  184,  34 
Eng.  Eeprint  287. 

[a]  Thus  a  complaint  in  an  action 
to  restrain  the  sale  of  complainant's 
property  for  a  sidewalk  assessment,  and 
for  damages  caused  by  changing  the 
original  grade  and  excavating  in  con- 
nection with  the  construction  of  the 
sidewalk  ift  not  demurrable  for  misjoin- 


der of  causes  of  action.  Tripp  D. 
Yankton,  10  S.  D.  516,  74  N.  W.  447, 
reversed  on  other  grounds  on  rehearing, 
11  S.  D.  353,  77  N.  W.  580. 

[b]  Complainant  may  claim  not  only 
the  damages  to  the  time  of  the  com- 
mencement of  the  action  at  law,  but 
down  to  the  trial  and  disposition  of 
the  cause.  Davis  v.  Lambertson,  56 
Barb.  (N.  Y.)  480. 

[c]  Damages  as  Principal  ReUef. 
A  court  of  equity  ought  not  to  be  re- 
sorted to  in  order  to  obtain  an  award 
of  damages  as  the  principal  ground  of 
relief.  It  must  also  set  forth  facts 
justifying  an  injunction.  Bwing  v. 
Eourke,  14  Ore.  514,  518,  13  Pac.  483. 

[d]  In  Stevenson  v.  Morgan,  64  N. 
J.  Eq.  219,  53  Atl.  677,  on  granting 
a  motion  to  strike  out  a  prayer  for  past 
damages  where  the  injury  was  com- 
pleted prior  to  the  filing  of  the  bill, 
the  court  said,  "in  the  eases  which 
award  such  damages  .  .  .  they  (the 
damages)  have  not  been  a  primary  ob- 
ject of  the  suit,  but  only  an  inci- 
dental remedy  in  aid  of,  or  in  substi- 
tution for,  some  established  mode  of 
equitable  relief." 

[e]  Under  the  Oonnecticnt  practice 
act  complainant  may  set  forth  the 
facts  authorizing  an  injunction  and 
damages  in  a  single  count.  Trowbridge 
V.  True,  52  Conn.  190. 

54.  Durga  v.  Lincoln  Creek  L.  Co., 
47  Wash.  477,  92  Pac.  343. 

55.  Pietsch  v.  Krause,  116  Wis.  344, 
93   N.   W.   9. 

56.  Pietsch  «.  Krause,  116  Wis.  344, 
93  N.  W.  9. 

57.  Searles  V.  (Jebbie,  101  N,  Y. 
Supp.  199. 
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of  the.  corporation.  While  several  property  owners  owning  distinct 
parcels  of  land  may  join  in  a  proceeding  to  restrain  unlawful  acts  af- 
fecting them  all  in  the  same  manner,  they  should  not  pray  for  damages 
or  the  complaint  will  be  multifarious,'^*  and  subject  to  demurrer/"' 

Effect  of  Multifariousness.ea  —  It  is  erroneous  for  the  court  to  grant 
an  injunction  where  the  bill  or  complaint  is  multifarious,"''  and.  an 
objection  is  properly  made  thereto.*^ 

11.  Amendment  of  Bill."^  —  a.  In  General.  —  The  general  rule 
that  equity  is  ever  liberal  in  allowing  amendments  in  order  to  reach 
the  real  justice  of  the  case,  is  applicable  to  bills  for  injunctions,  and 
therefore  an  injunctibn  bill  may  be  so  amended  as  may  be  necessary 
to  a  full  adjudication  of  the  rights  of  the  parties,"*  the  court  imposing 


58.  Nev. — ^Blaisdell  v.  Stephens,  14 
Nev.  17.  N.  Y. — Burghen  v.  Erie  E. 
Co.,  123  App.  Div.  204,  108  N.  Y.  Supp. 
311.  Utah. — Crane  v.  Winsor,  2  Utah 
248. 

[a]  In  such  action  the  various  plain- 
tiffs cannot  recover  their  separate  dam- 
jages,  but  their  relief  is  confined  to  the 
abatement  of  the  alleged  nuisance  in 
which  all  have  a  common  interest,  and 
such  misjoinder  renders  the  complaint 
subject  to  demurrer.  Burghen  v.  Erie 
E.  Co.,  123  App.  Div.  204,  108  N.  Y. 
Supp.   311. 

59.  Burghei  v.  Erie  E.  Co.,  123  App. 
Div.  204,  108  N.  Y.  Supp.  311. 

60.  See  generally  the  title  "Multi- 
fariousness." 

61.  White  V.  Northern  Georgia,  etc. 
Co.,  128  Ga.  539,  58  S.  E.  33. 

62.  White  v.  Northern  Georgia,  etc. 
Co.,  128  Ga.  539,  58  S.  E.  33. 

[a]  Raising  Objection. — (1)  "Even 
when  no  objection  has  been  made  to 
such  misjoinder,  the  court  for  its  own 
protection  ought  not  to  allow  such  an 
inconsistent,  inconvenient,  and  confus- 
ing jumble  of  remediable  proceedings," 
and  the  court  may  require  an  election 
(Pierce  v.  Old  Dominion  Smelt.  Co.,  67 
N.  J.  Eq.  399,  58  Atl.  319),  (2)  but 
where  objection  has  been  made  to  the 
misjoinder,  the  petition  will  be  dis- 
missed unless  leave  is  given  to  amend. 
Eodman  v.  Manganese  Steel  Safe  Co., 
75  N.  J.  Eq.  13,  72  Atl'.  963. 

63.  As  to  amendments  generally,  see 
the  titles  "Amendments  and  Jeofails;" 
"New  Cause  of  Action;"   "Parties." 

64.  XT.  B. — Spaulding  V.  Evensou, 
149  Fed.  913,  s.  c,  150  Fed.  517.  Ala. 
Southern  ^teel  Co.  v.  Hopkins,  157  Ala. 
175,  i7  So.  274.  Cal.— Humphrey  v. 
Buena   Vista   Water   Co.,'  2    Cal.   App. 

Vol.  XIII  ? 


540,  84  Pae.  296,  amendment  setting  up 
that  defendant  corporation  was  a  cor- 
poration organized  for  profit  and  thus 
within  the  statutory  provision  pro- 
hibiting the  diminishing  .of  the  num- 
ber of  its  board  of  directors  except 
in  a  specified  manner  allowed.  D.  0. 
Brainard  v.  Buck,  16  App.  Cas.  595. 
Ga.— Swindell  &  Co.  v.  Saddler,  122 
Ga.  15,  49  S.  E.  753;  Baker  v.  Burbage, 
76  Ga.  106;  Jordan  v.  Gaulden,  73  Ga. 
191;  Head  v.  Bridges,  72  Ga.  30;  Walk- 
er V.  Walker,  3  Ga.  302.  HI.— Marble 
V.  Bonhotel,  35  111.  240;  Farwell  «. 
Meyer,  35  111.  40;  Eiee  v.  O'Neal,  120 
111.  App.  259.  Ky. — Alexander  v.  Gard- 
ner, 130  Ky.  785,  113  S.  W.  906.  Miss. 
Crane  v.  Davis,  21  So.  17.  Mo.— Houck 
V.  Patty,  100  Mo.  App.  302,  73  S.  W. 
389.  N.  J. — Schoenfeld  v.  American 
Can.  Co.  (N.  J.  Eq.),  55  Atl.  1044; 
Buckley  v.  Corse,  1  N.  J.  Eq.  504,  509. 
Pa. — See  Borough  of  Sunbury  v.  Sun- 
bury  &  S.  E.  Co.,  241  Pa.  357,  88 
Atl.  543.  Tex.— Halcomb  v.  Kelly,  57 
Ter.  618;  Kelley  V.  Whitmore,  41  Ter. 
647.  V».— Moore  17.  Holt,  10  Gratt.  284. 
W.  Va.- Whetsell  v.  Elkins,  68  W.  V». 
709,  70  S.  E.  754  (amendment  to  cor- 
porate proof);  Eakin  v.  Hawkins,  48 
W.  Va.  364,  37  S.  E.  622  (adding  a 
prayer  for  alternative  relief  allowable) ; 
McCrum  v.  Lee,  38  W.  Va.  583,  18  S.  E. 
757. 

As  to  rule  of  liberality  in  allowance 
of  amendments  generally,  see  1  Stand- 
ard Pboc.  S62. 

[a]  "Before  dissolving  an  injunc- 
tion for  insufliciency  of  the  bill,  the 
court  should  allow  a  reasonable  oppor- 
tunity for  amendment,  if  the  "bill  is 
susceptible  of  amendment  so  as  to  sus- 
tain it,  without  a  departure  from  the 
origjna^_cauBe  of  action,  and- probable 
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terms  if  necessary,  that  Tindue  advantage  may  not  be  obtained  by  the 
party  asking  the  favor.'?  But  in  no  instance  should  an  amendment 
be  allowed  unless  manifestly  for  the  promotion  of  justice,"^  nor  when 
the  object  appears  to  be  delay  should  an  amended  petition  be,  per- 
mitted." 

Discretion.  —  The  usual  rule  obtains  that  motions  to  amend  are  much 
in  the  discretion  of  the  court,  whose  discretion  is  not  reviewable  on 
appeal  unless  abused.^* 

b.  In  What  Eespects  Amendable.  —  Bills  for  injunctions  may  be 
amended  by  enlarging  or  amplifying  the  statements,  or  by  stating 
additional  facts  or  circumstances  connected  with  the  substance  of  the 
bill;"'  but  they  cannot  be  so  amended  as  to  assert  facts  repugnant 


right  to  ultimate  relief  by  injunction 
is  disclosed  by  the  record."  Whetsell 
e.  City  of  Elkins,  68  W.  Va.  709,  70  S. 
E.  754. 

[b]  The  federal  statute  allowing 
either  of  the  parties  to  amend  any  de- 
feet  in  the  process  or  pleadings,  at 
any  time,  upon  such  conditions  as  the 
court  shall  in  its  discretion  and  by 
its  rules  prescribe,  applies  to  defects 
appearing  On  an  application  for  pre- 
liminary injunction  as  well  as  to  any 
other  hearing.  American  Steel,  etc. 
Co.  V.  Wire  Drawers,  etc.  Union,  90 
Fed.  598,  602. 

[c]  Affidavits  denying  the  tiuth  of 
matter  proposed  to  be  inserted  in  the 
bill  by  way  of  amendment  form  no 
sufficient  objection  to  the  application 
to  amend.  Coster  v.  Griswold,  4  Edw. 
Ch.   (N.  Y.)   364. 

[d]  Diligence  in  Exercising  Bight. 
Though  the  order  allowing  the  amend- 
ment contains  no  limitation  as  to  time, 
complainant  must  proceed  diligently  on 
obtaining  such  order.  Selden  v.  Ver- 
milya,  4  Sandf.  Ch.  (N.  Y.)  573,  an 
amendment  allowed  before  defendant's 
appearance  properly  filed  eight  days 
after  his  appearance. 

[e]  Wlere  the  upholding  of  a  pre- 
liminary injunction  is  not  the  object, 
there  is  greater  liberality  in  the  al- 
lowance of  amendments.  Coster  v. 
Griswold,  4  Edw.  Ch.  (N.  Y.)  364,  377. 

65.  HI.— Marble  v.  Bonhotel,  35  HI. 
240.  Mich. — Bronson  v.  Green,  Walk. 
Ch.  486.  Tex.— Dailey  v.  Wynn,  33  Tex. 
614. 

As  to  imposition  of  terms  and  con- 
ditions in  granting  amendments  gen- 
erally, see  1  Standard  Peoc.  896. 

66.  Watson  v.  Adams,  32  Ind.  App. 
281,  69  N.  E.  696;  Calderwood  v.  Trent, 


9    Bob.    (La.)    227.     See    generally,    1 
Standabd  Proc.  861. 

67.  Calderwood  v.  Trent,  9  Rob. 
(La.)  227. 

68.  D.  C— Brainard  v.  Buck,  16  App. 
Cas.  595.  Ga. — Hook  v.  Brooks,  24  Ga. 
175.  lU.— Marble  v.  Bonhotel,  35  111. 
240.  Ia.^Chapman  v.  Pfarr,  153  Iowa 
30,  132  N.  W.  957.  W.  Va.— Whetsell 
V.  Elkins,  68  W.  Va.  709,  70  S.  E.  754. 

See  generally  1  Standard  Proc.  866. 

[a]  It  is'tiot  an  abuse  of  discretion 
to  refuse  to  allow  the  filing  of  an 
amended  complaint  which  lacks  defin- 
Iteness  and  certainty  in  its  allegations 
of  irreparable  injury.  Haupt  v.  Inae- 
pendent  Tel.,  etc.  Co.,  25  Mont.  122,  63 
Pae.  1033.     , 

[b]  Leave  to  amend  is  properly  re- 
fused where  the  amendment  proposed 
would  not  cure  the  objections  thereto. 
Beed  v.  New  York  Nat.  Exch.  Bank, 
131  111.  App.  434. 

69.  Del. — ^Jackson,  etc.  Co.  v.  Phil- 
adelphia, etc.  E.  Co.,  3  Del.  Ch.  512. 
Ga.— Paucett  v.  Eogers,  142  Ga.  145,  82 
S.  E.  563  (amendment  by  accurately 
describing  portion  of  land  of  which  it 
was  alleged  that  defendant  had  taken ' 
possession);  Jordan  v.  Gaulden,  73  Ga. 
191;  Walker  v.  Walker,  3  Ga.  302.  111. 
Marble  v.  Bonhotel,  35  111.  240.  Ky. 
Alexander  v.  Gardner,  130  Ky.  785,  113 
8.  W.  906.  Me. — Farnsworth  v.  Whit- 
ing, 104  Me.  488,  72  Atl.  314.  N.  Y. 
Coster  V.  Griswold,  4  Edw.  Ch.  364. 
N.C. — Seip  V.  Werner,  10  N.  C.  37, 
amending  as  to  description  of  taxpayers 
suing. 

[a]  "The  complainant  may  amend 
by  introducing  new  parties;  and  by 
making  such  new  charges,  allegations 
and  statements,  in  addition  to  the  form- 
er, as  he  can  verify  by  his  oath,  and 
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to,  and  inconsistent  with  what  he  has  sworn  to  be  positively  true, 
unless  he  can  clearly  show  the  court  that  the  statement  was  made 
by  mistake."  Nor  can  a  party,  under  the  privilege  of  amendment, 
introduce  matter  setting  up  an  entirely  new  and  different  cause  of 
aetion/*     Nor  can  matters  arising  subsequent  to   ihe  filing  of  the 


which  a're  not  inconsistent  with  his 
former  allegations.  These  are  the  true 
and  legitimate  purposes  for  which  leave 
to  amend  may  be  granted;  and  it  can- 
not be  extended,  with  any  sort  of  pro- 
priety, to  the  striking  out  of  former 
allegations  and  substituting  others,  al- 
though they  may  not  be  very  different 
in  substance  and  effect."  Verplank  v. 
Mercantile  Ins.  Co.,  1  Edw.  Ch.  (N.  T.) 
46,  55. 

[b]  iWhere  complainant  seeks  an  in- 
junction to  l-estrain  the  cutting  of  tim- 
ber, under  a  statute  requiring  an  ab- 
stract of  title  to  be  attached  to  the 
bill  and  dispensing  with  the  averments 
as  to  irreparable  injury  and  insolvency, 
and  the  abstract  proves  defective,  com- 
plainant may  amend  by  alleging  insolv- 
ency of  defendant  and  irreparable  in- 
jury and  then  proceed,  as  the  amend- 
ment is  a  matter  going  to  the  form 
of  the  assertion  of  plaintiff's  rights, 
rather  than  the  substance  of  the  right 
itself.  Swindell  &  Co.  v.  Saddler,  122 
Ga.   15,  49  S.  E.  753. 

[c]  Even  after  the  death,  of  com- 
plainant and  the  revival  of  the  suit 
in  the  name .  of  his  personal  representa- 
tives, an  amendment  setting  up  new 
luatter  not  inconsistent  with  and  mere- 
ly in  addition  to  what  has  been  already 
set  out  in  the  bill  is  permissible.  Cos- 
ter V.  Griswold,  4  Edw.  Ch.  (N.  Y.)  364, 
377,  the  couit  saying:  "And  the  ob- 
jection that  executors  cannot  be  al- 
lowed' to  add  to  a  bill,  by  way  of 
amendment,  because  their  testator  is 
thereby  made  to  say  what  he  never  did 
say  in  his  lifetime  and  that  the  ex- 
ecutors cannot  render  a  sufficient  excuse 
for  the  testator  for  not  bringing  for- 
ward these  allegations  in  the  bill  when 
first  filed,  seems  to  me  not  of  sufficient 
weight  to  prevent  the  order  being 
granted." 

70.  Ala.— Howell  v.  Motes,  54  Ala. 
1.  Del. — Jackson,  etc.  Co.  v.  Philadel- 
phia, etc.  E.  Co.,  3  Del.  Ch.  512.  111. 
Patterson  v.  Johnson,  214  111.  481,  73 
N.  E.  761;  Marble  v.  Bonhotel,  35  111. 
240.     N.    Y.— -EodgerB    v.    Eodgfers,    1 
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Paige    Ch.    424;    Verplank    v.   Mercan- 
tile Ins.  Co.,  1  Edw.  46,  53. 

[a]  An  amendment  alleging  that  de- 
fendant had  a  life  estate  in  the  lands 
in  controversy,  the  value  of  which  it 
is  prayed  shall  be  ascertained,  and  on 
the  payment  of  such  value,  relief  had 
against  a  judgment,  is  properly  refused 
as  repugnant  and  variant  where  the 
original  petition  alleged  that  defendant 
had  no  interest  in  the  lands.  Howell 
V.  Motes,  54  Ala.  1. 

[b]  An  amendment  to  a  bill  to  en- 
join the  removal  of  a  blacksmith  shop, 
setting  up  that  such  removal  would  be 
a  violation  of  certain  sections  of  speci- 
fied ordinances,  does  not  state  a  new 
cause  of  action  or  one  inconsistent  with 
the  original  bill  which  alleged  it  was  a 
violation''of  a  certain  other  ordinance, 
as  the  subject  of  the  bill  and  the  basifl 
of  relief  are  the  same  after  the  amend- 
ment as  before.  Patterson  v.  Johnson, 
214  111.  481,  73  N.  E  761. 

[c]  An  amendment  in  respect  of  the 
facts  raising  a  resulting  trust  is  proper, 
where  there  is  no  real  repugnancy  or  in- 
consistency between  them.  Brainard  V, 
Buck,  16  App.  Cas.  (D.  C.)  595. 

71.  Ala.— Howell  v.  Motes,  54  Ala.  1. 
Colo.— White  V.  Nuckolls,  49  Colo.  170, 
112  Pac.  329.  Ga.— Logan  v.  Campbell, 
135  Ga.  366,  69  S.  E.  548;  Swindell  & 
Co.  V.  Saddler,  122  Ga.  15,  49  S.  E.  753; 
Glaze  V.  Bogle,  105  Ga.  295,  31  S.  E. 
169;  Ansley  &  Co.  v.  Glendenning,  56 
Ga.  286  (amendment  adding  judgment 
sought  to  be  enjoined  was  void  iOf 
want  of  jurisdiction  is  inadmissible 
where  complaint  was  based  on  other 
grounds) ;  Carey  v.  Smith,  11  Ga.  539. 
m.— Eice  V.  O'Neal,  120  111.  App.  259. 
La. — Ehodes  v.  Union  Bank,  7  Eob.  63. 
Miss.— Belzoni  Oil  -Co.  v.  Yazoo,  etc.  B. 
Co.,  94  Miss.  58,  47  So.  468  (praying 
different  relief  upon  same  facts  does 
not  set  up  a  new  cause  of  action); 
Delta,  etc.  Co.  v.  Adams,  93  Miss.  340, 
48  So.  190.  Ma— Houck  v.  Patty,  100 
Mo.  App.  302,  73  S.  W.  389.  N".  Y. 
Lloyd  V.  Brewster,  4  Paige  537,  27  Am, 
Deo.  88;  Verplank  v.  Mercantile  Ins. 
Co.,  1  Edw.  Ch.  46.    N.  0 McNair  U. 


INJUNCTIONS 


108 


original  bill  be  added  by  way  of  amendment,"  such  matter  being 
properly  brought  before  the  court  by  supplemental  bill." 

Striking  Out  Material  Matter.— A  sworn  bill,  however,  cannot  be 
amended  by  striking  out  material  and  substantive  matter,  and  state- 
ments, allegations  and  charges;  they  are  to  be  corrected  by  the  ad- 
dition of  explanatory  or  supplementary  statements.''* 

Amendment  Defeating  Jurisdiction.  —  An  amendment  which  would  de- 
feat the  jurisdiction  of  the  court  will  not  be  allowed.'" 

Amendment  To  Support  Injunction. —  It  lies  within  the  discretion  at 
the  court  to  allow  complainant  to  amend  his  complaint  to  support  a 
preliminary  injunction.'^  But  so  far  as  matters  of  substance  are  con- 
cerned, matters  going  to  the  right  to  relief  and  essential  thereto,  the 
defects  existing  when  the  injunction  issued,  cannot  thereafter  and 
after  an  appeal  be  remedied  by  amendment  so  as  to  relate  back  and 


Buncombe  County,  93  N.  C.  364.  Tex. 
Halcomb  v.  Kelly,  57  Tex.  618,  amend- 
ing injunction  bill  into  action  for  fore- 
closure not  allowable.  Va. — ^Baker  v. 
Briggs,  99  Va.  360,  38  S.  E.  277.  Wash. 
Farnsworth  v.  Wilbur,  49  Wash.  416,  95 
Pac.  642,  19  L.  E.  A.  (N.  S.)  320. 
W.  Va.— Eakin  v.  Hawkins,  48  W.  Va. 
364,  37  S.  E.  622. 

[aj  Where  it  is  sought  to  enjoin  the 
enforcement  of  a  judgment  because 
conclusive  at  law  in  another  suit 
against  complainant,  an  amendment  al- 
leging the  judgment  is  void  is  not  per- 
missible, Ansley  &  Co.  v.  Glendening, 
56  Ga.  286. 

[b]  Where  the  issue  involved  is 
the  priority  of  a  water  right,  a  mere 
change  in  the  averments  as  to  the 
channels  or  ditches  through  which 
plaintiff  conducted  her  priority  does 
not  change  her  cause  of  action.  White 
V.  Nuekols,  49  Colo.  170,  112  Pac.  329. 

[e]  An  amendment  showing  that  the 
timber  in  controversy  was  situated  in 
the  28th  instead  of  the  29th  district 
as  alleged  in  the  original  complaint 
does  not  set  up  a  new  cause  of  action. 
Logan  V.  Campbell,  135  Ga.  366,  69  S. 
E.  548. 

fdj  Statutory  Liability  of  Directors 
Added  by  Amendment. — A  bill  seeking 
an  injunction  to  restrain  the  payment 
of  a  dividend  because  not  earned  may 
be  amended  to  invoke  the  statutory 
remedy  making  the  directors  person- 
ally responsible  for  the  amount  of  the 
dividend  paid  when  not  earned.  Schoen- 
feld  V.  American  Can  Co.  (N.  J.)  55 
Atl.  1044. 


72.  An  amendment  setting  up  a 
grievance  of  the  complainant  against 
another  part  of .  the  defendants  with 
which  the  others  were  not  connected, 
which  grievance  arose  after  the  filing 
of  the  bill,  is  improper.  Pierce  v.  Old 
Dominion  Copper  Co.,  72  N.  J.  Eq.  595, 
65  Atl.  1005. 

[a]  Under  the  Alabama  practice 
facts  ■  occurring  in  the  premises  puis 
darrein  continuance  may  be  added  by 
amendment.  Thus  recently  occurring 
facts,  the  effect  of  whjch  is  to  strength- 
en the  case  made  as  to  the  original  right 
and  to  confirm  the  title  originally  al- 
leged are  proper.  McMinn  v.  Kartei, 
123  Ala.  502,  26  So.  649. 

[b]  This  rule  Is  subject  to  the  ex- 
ception that  if  no  answer  has  been 
filed  at  the  time  leave  to  amend  was 
granted  and  amendment  made,  it  ia 
proper  to  allow  such  matters  to  be 
added  by  way  of  amendment.  Luft  i>. 
Gossrau,  31  111.  App.  530. 

73.  See  infra,  IV,  A,  12;  and  the 
title  "Supplemental  Pleading." 

74.  Carey  v.  Smith,  11  Ga.  539;  Ver- 
plank  V.  Mercantile  Ins.  Co.,  1  Edw. 
Ch.  (N.  Y.)  46,  53.  See  also  Renwick 
V.  Wilson,  6  Johns.  Ch.  (N.  Y.)   81. 

75.  Minnesota  v.  Northern  Securi- 
ties Co.,  184  V.  S.  199,  22  Sup.  Ct.  308, 
46  L.  ed.  499. 

76.  U,  S. — Read  v.  Consequa,  4 
Wash.  174,  20  Ted.  Cas.  No.  11,606. 
Cal. — Tehama  County  v.  Sisson,  152  Cal. 
167,  92  Pac.  64;  Barber  v.  Eeynolda, 
33  Cal.  497,  Ga.— Head  v.  Bridges,  72 
Ga.  30;  Hoofe  v.  Brooks,  24  Ga.  17S. 
Can. — McDonnell  v.  McKay,  12  GxanK 
Ch.  414. 
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support  an  injunction  which  was  erroneously  issued/^  though  where 
no  defect  of  a  substantial  character  exists  and  a  defect  of  form  only 
is  in  question,  the  rule  does  not  apply."  But  amendments  to  injunc- 
tion bills,  after  answer,  to  be  without-prejudice  to  the  injunction, 
are  allowed  with  great  caution  and  on  special  grounds  only.''" 

Damages  and  Injunction.  —  "Where  complainant  seeks  both  an  injunc- 
tion and  damages,  but  the  bill  is  defective  as  to  averments  for  an  in- 
junction, he  may  abandon  the  action  for  an  injunction  and  proceed  for 
the  recovery  of  damages  only.'"  And  the  court  on  proper  motion 
will  require  such  election  or  abandonment  to  be  put  in  writing  as 
an  amendment  or  part'  of  the  record,  or  will  by  order  have  stricken 
from  the  record,  the  proceeding  for  injunction.*^  But  where  the 
petition  for  an  injunction  shows  it  was  the  intention  to  recover  dam- 
ages in  the  suit,  the  omission  of  a  specific  prayer  for  damages  is  an 
amendable  defect.** 

Adding  Prayer  for  Injunction.  —  Where  the  facts  alleged  authorize  an 
injunction,  but  there  is  no  prayer  therefor,*'  or  where  injunctive  relief 


77.  Cook  County  Brick  Co.  v.  Baoli, 
etc.  Co.,  93  111.  App.  88,  93. 

78.  Cook  'County  Brick  Co.  v.  Bact, 
etc.  Co.,  93  111.  App.  88. 

[a]  The  jurat  of  tie  .till  may  be 
amended  to  show  it  was  sworn  to  on  a 
certain  day  in  September  instead  of 
October,  as  the  amendment  is  one  of 
form  only.  Cook  County  Brick  Co.  v. 
Bach,  etc.  Co.,  93  111.  App.  88. 

79.  Jackson,  etc.  Co.  v.  Philadelphia, 
etc.  E.  Co.,  3  Del.  Ct.  512. 

[a]  "TTpon  Hhe  best  authorities, 
four  things  are  held  requisite  to  sup^ 
port  such  an  application.  (1).  The 
proposed  amendment  must  be  stated 
in  writing  and  verified  by  affidavit. 
(2.)  The  matter  of  it  mUiSb  be  in  ad- 
dition to  the  original  bill  and  not  in- 
consistent therewith.  (3.)  A  suffi- 
cient excuse  must  be  shown,  by  affi- 
davit, for  the  defectivenes  of  the  orig- 
inal bill.  Generally,  such  excuse  is 
that  the  new  matter  has  come  to  the 
knowledge  of  the  complainant  since  his 
bill  was  filed.  If  it  were  then  known 
bo  him,  the  omission  to  incorporate  it 
must  be  very  satisfactorily  accounted 
for.  The  complainant  is  held  strictly 
bo  state  his  whole  case  at  first,  and  is 
not  allowed  'to  split  and  retail  out  his 
squity.'  Lord  Hardwicke  in  2  Ves.  Sr. 
21.  (4.)  The  application  to  amend 
must  be  made  in  such  season  that  the 
Jefendant  be  not  prejudiced  by  it  in 
bringing'  the  cause  to  a  hearing.  If 
tiecessary,  terms  to  this  end  will  be 
imposed  upon  the  complainant."  Jack- 
Vol,  xm 


son    etc.    Co.    v.    Philadelphia,    etc.   B. 
Co.,  3  Del.  Ch.  512. 

80.  James  v.  Saunders,  127  Ga.  336, 
56  S.  E.  491. 

81.  James  v.  Saunders,  122  6a.  336, 
56  S.  E.  491. 

82.  Eitzpatrick  v.  Paulding,  131  Ga. 
693,  63  S.  E.  213. 

[a]  Though  a  prayer  for  damages 
may  be  added  by  amendment  where 
there  are  no  specific  allegations'  of 
damages  in  the  petition  no  ■damages 
can  be  Recovered.  Barnes  v.  Boy,  27 
E.  I.  534,  65  Atl.  277. 

83.  111.— Bucks  V.  Strawn,  182  111. 
App.  644,  wherein  prayer  for  relief 
asking  for  issuance  of  summons  and  not 
for  injunction  held  amendable.  Me. 
Hinckley  v.  Haines,  69  Me.  76,  78. 
N.  J. — African  M.  E.  Church  v.  Con- 
over,  27  N.  J.  Eq.  157;  Delaware,  etc. 
E.  Co.  V.  Camden,  etc.  Co.,  16  N.  J. 
Eq.  321,  379.  Bailey  v.  Stiles,  3  N.  J. 
Eq.  245,  prayer  for  injunction  in  prayer 
for  process  added  by  amendment.  Eng. 
Savory  v.  Syer,  Amble  70,' 77  Eng.  Ee- 
print  41. 

[a]  An  amendment  adding  a  prayer 
for  a  preliminary  injunction  is  permis- 
sible. Walker  v.  Devereaux,  4  Paige 
(N.  T.)   229. 

[b]  "If  facts  stated  in  the  petition 
will  justify  the  granting  of  a  tempor- 
ary injunction,  the  prayer  of  the  peti- 
tion which  fails  to  ask  for  such  relief 
may  be  amended  when  objection  is  first 
made  upon  that  ground,  and  a  tempor- 
ary    injunction     be     allowed."     This 
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not  authorized  by  law  is  prayed  for,  the  defect  may  be  cured  by  amend- 
ment.^* Likewise  where  the  complaint  prays  for  an  unauthorieed 
special  injunction,  but  has  no  general    prayer,    it    is    amendable.^^ 

c.  Leave  of  Court  Required.  —  Unless  a  statute  or  rule  of  court 
expressly  permits  the  complainant  to  amend  as  of  course  at  any  time 
before  the  filing  of  the  replication,^"  after  the  filing-  of  the  bill  no 
amendment  can  be  made  without  the  authority  of  the  court.''^ 

d.  Notice  and  Motion. — ^In  some  jurisdictions,  the  bill  can  only 
be  amended  by  the  special  order  of  the  court,  upon  notice  to  the 
parties  who  have  appeared,'*  though  in  others  the  rule  of  court  re- 
quires notice  only  after  answer  filed,'*  the  court  being  at  liberty  to 
require  notice  or  not  as  it  sees  fit  in  other  cases."" 


amendment  will  be  allowed  even  iipon 
appeal.  State  ex  rel.  Minden,  etc.  Co. 
17.  Dungan,  89  Neb.  738,  132  N.  W.  305. 

84.  A  petition,  asking  for  a  manda- 
tory injunction  not  allowed  by  the  law 
of  the  state,  may  be  cured  by  amend- 
ment. Hancock  «.  Tharpe,  129  Ga.  812, 
815,  60  S.  E.  168. 

85.  Camden  Horse  E.  Co.  v.  Citi- 
zen's Coach  Co.,  31  IST.  J.  Eq.  525,  536, 
but  it  need  not  be  amended  as  under 
the  prayer  for  a  specific  injunction,  the 
court  may  grant  appropriate  relief  of 
the  same  character,  less  extensive  than 
that  prayed  for. 

86.  Insurance  Go.  of  North  America 
v.  Svendsen,  74  Eed.  346  (under  old 
federal  equity  rule  28) ;  Buckley  v. 
Corse,  1  N.  J.  Eq.  504. 

[a]  Where  objections  to  the  juris- 
diction of  the  federal  court  because 
of  the  joinder  of  aliens  as  co-complain- 
ants and  as  defendants,  are  sustained 
and  no  appearance,  answer,  demurrer  or 
plea  has  been  entered,  there  is  no  ques- 
tion of  complainant's  right  to'  amend. 
Insurance  Co.  of  North  America  v. 
Svendsen.    74,  Fed.    346. 

[b]  A  rule  aUowing  a-  party  to 
amend  his  bill,  of  course,  at  any  time 
before  answer,  plea  or  demurrer  filed 
without  costs  does  not  permit  the 
amendment  of  a  sworn  injunction  bill 
without  leave  of  court.  Parker  v. 
Grant,  1  Johns.  Ch.   (N.  Y.)  434. 

87.  Clark  v.  Judson,  2  Barb.  (N.  T.) 
90;  Parker  v.  Grant,  1  Johns.  Ch.  (N. 
T.)  434;  Baker  v.  Baldwin,  1  E.  I.  489 
(motion  for  injunction  on  amended  bill 
dismissed  because  leave  of  court  to 
amend  not  given). 

[a]  Exhausting  Leave.  —  Where 
leave  was  given  to  amend  and  an 
amendment  made  and  subpoena  issued, 


this  exhausted  the  authority  given  by 
the  court.  The  plaintiff  could  not  have 
a  right  to  amend  and  take  out  sub- 
poena and  then  amend  again.  A  mo- 
tion for  an  injunction  asked  for  on  the 
basis  of  such  unauthorized  amendment 
must  be  refused.  Baker  v.  Baldwin,  1 
E.  I.  489. 

[bj  Who  May  Authorize  Amend- 
ment.— Where  a  motion  to  dissolve 
hag  been  referred  to  a  vice  chancellor 
to  determine  whether  an  injunction 
should  be  dissolved,  he  has  no  author- 
ity to  authorize  an  amendment  of  the 
bill.  Cowman  v.  Lovet,  10.  Paige  (N. 
Y.)   559. 

88.  Clark  i?.  Judson,  2  Barb.  (N.  Y.) 
90;  Eenwiok  v.  Wilson,  6  Johns.  Ch. 
(N.  Y.)  81. 

[a]  Leave  of  court  to  amend  can- 
not be  made  ex  parte  at  chambers 
where  it  is  provided  no  ex  parte  orders 
can  be  made  out  of  term  unless  in  case 
of  emergency.  Clark  v.  Judson,  2  Barb. 
(N.  Y.)   90. 

[b]  Where  upon  the  hearing  of  a 
rule  upon  a  petition  for  injunction  the 
judge  reserves  his  decision,  it  is  error, 
pending  his  decision,  to  allow  an 
amendment  to  the  petition  in  a  material 
particular  and  the  submission  of  affi- 
davits in  support  of  such  amendment 
without  notice  to  plaintiff  of  such 
amendments  and  affidavits.  Sylvania 
W.  Co.  V.  Overstreet,  124  Ga.  235,  52 
S.  E.  164. 

89.  Buckley  v.  Corse,  1  N.  J.  Eq. 
504. 

90.  Where  an  injunction  is  applied 
for  after  the  defendant  has  appeared, 
notice  of  the  application  for  amendment 
need  not  be  given  merely  because 
there  has  ^  been  an  appearance.  If  it 
be  a  ease  Which  requires  notice,  notice 
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The  Motion.  —  In  some  states  motions  to  amend  the  bill  should  set 
forth  the  substance  of  the  proposed  amendment,"^  The  complainant 
must  swear  to  the  truth  of  the  matter  proposed  to  be  inserted,''*^  and 
of  the  causes  that  make  the  amended  petition  necessary,'^  and  must 
show  a  valid  excuse  for  not  having  incorporated  in  it  the  original 
bill."*  These  rules  are  not  confined  to  cases  where  an  injunction  has 
been  issued  and  is  actually  pending  and  where  defendant  asks  for 
leave  to  amend  without  prejudice  to  the  injunction,  but  are  ap- 
plicable to  any  injunction  bill  which  has  been  sworn  to  and  upon 
which  no  injunction  is  outstanding.*' 


will  be  ordered.  Buckley  v.  Corse,  1 
N,  J.  Eq.  504. 

[a]  An  amendment  may  be  made 
on  application  for  a  preliminary  in- 
junction, showing  certain  defendants 
wore  sued  as  officers  of  an  association 
and  not  as  individuals,  and  without  the 
necessity  for  process  before  the  amend- 
ment, as  the  proceeding  upon  an  appli- 
cation for  a  preliminary  injunction  is 
not  upon  the  subpoena  but  upon  the 
order  to  show  cause.  American  Steel, 
etc.  Co.  V.  Wire  Drawers,  etc.  Unions, 
90  Fed.  598,  602, 

~  91.  Renwick  v.  Wilson,  6  Johns,  Ch. 
(N.  Y.)  81;  Baker  v.  Baldwin,  1  E.  I. 
489. 

[a]  Eectuisites  of  Application, — ' '  An 
Injunction  bill  will  not  be  amended, 
unless  the  proposed  amendments  are 
distinctly  stated  to  the  court,  and  veri- 
fied by  the  oath  of  the  complainant, 
nor  unless  a  sufficient  excuse  is  rend- 
ered for  not  incorporating  them  in  the 
original  bill;  and  the  application  to 
amend  must  be  made  as  soon  as  the 
necessity  of  the  amendment  is  discov- 
ered."    Carey  v.  Smith,  11  Ga.  539. 

92.  Ga. — Carey  v.  Smith,  11  Ga. 
539.  La.— Calderwood  v.  Trent,  9  Eob. 
227.  N.  Y.— Eodgers  v.  Eodgers,  1  Paige 
Ch.  424;  Verplauk  v.  Mercantile  Ins. 
Co.,  1  Edw.  Ch.  46,  53. 

93.  Del.— Jackson,  etc.  Co.  v.  Phil- 
adelphia, etc.  E.  Co.,  3  Del.  Ch.  512. 
La. — Calderwood  v.  Trent,  9  Eob.  227, 
229.  H.  Y.— Gunn  v.  Blair,  1  Barb.  539; 
Parker  v.  Grant,  1  Johns.  Ch.  434. 

94.  Del. — Jackson,  etc.  Co.  v.  Phil- 
adelphia, etc.  E.  Co.,  3  Del.  Ch.  512. 
Ga.- Carey  v.  Smith,  11  Ga.  539.  Miss. 
See  Walker  v.  Gilbert,  7  Smed.  &  M. 
456.  N.  C— Whitmarsh  v.  Campbell,  2 
Paige  Ch.  67;  Eodgers  v.  Eodgers,  1 
Paige  Ch.  424;  Verplank  v.  Mercantile 
Ins.  Co.,  1  Edw.  Ch.  46,  53;  Gunn  V. 
Blair,  1  Barb.  539. 

Vol  Kin 


[a]  An  amendment  after  answer 
must  be  of  new  matter  not  inconsist- 
ent with  the  original  bill,  verified  by 
affidavit  in  such  season  as  not  to  pre- 
judice the  defendant,  and  upon  allega- 
tion of  a  sufficient  excuse  shown  by 
affidavit  for  the  defectiveness  of  the 
original  bill.  It  is  a  sufficient  excuse 
for  the  defectiveness  of  the  original 
bill  that  the  new  matter  has  come  to 
the  complainant's  knowledge  since  his 
bill  was  filed.  If  it  were  known  to 
him  at  the  time  of  the  filing  of  the 
original  bill,  the  omission  to  incorpor- 
ate it  must  be  very  satisfactorily  ac- 
counted for.  Jackson,  etc.  Co.  v. 
Philadelphia,  etc.  E.  Co.,  3  Del.  Ch. 
512. 

[b]  Proposed  amendments,  by  exe- 
cutors, to  a  bill  filed  by  their  testator, 
can  be  allowed,  however,  although  em- 
bracing statements  which  may  never 
have  been  made  by  him  and  although 
they  render  no  excuse  for  their  not 
having  been  brought  forward  origin- 
ally. Coster  V.  Griswold,  4  Edw.  Ch. 
(jSr.  Y.)  364.  ■ 

[c]  He  should  show  that  the  in- 
formation upon  which  the  amendment 
was  founded  came  to  his  knowledge 
since  the  filing  of  the  original  bill. 
Verplank  v.  Mercantile  Ins.  Co.,  1  Edw. 
■Ch.    (N.   Y.)    46. 

95.  Verplank  v.  Mercantile  Ins.  Co., 
1  Edw.  Ch.  (N.  Y.)  46,  53. 

[a]  Eeason  of  Rule. — ' '  Another  and 
moTO  important  reason  for  holding  a 
strict  hand  over  the  privilege  of  amend- 
ing sworn  pleadings  is,  to  check  all 
temptation  to  falsehood  or  perjury,  by 
not  permitting  a  party  who  has  once 
made  his  allegations  or  statements  un- 
der oath  to  come  in  at  any  time  and 
expunge  the  same  or  substitute  other 
and  different  matter."  Verplank  v. 
Mercantile  Ins.  Co.,  1  Edw.  Ch.  (N.  Y.) 
46,  53, 
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An  application  for  a  second  amendment  must  disclose  its  nature  and 
must  be  founded  on  affidavit  that  the  complainant  had  not  a  knowl- 
edge of  the  facts  so  as  to  enable  him  to  bring  that  case  on  the  record 
sooner."" 

e.  Stage  at  WMcK  Amendments  Allowe'd.  —  The  court  in  its  dis- 
cretion may  allow  amendments  to  a  bill  at  any  stage  of  the  cause," 
even  after  the  filing  of  an  answer,"*  after  a  motion  to  dissolve,""  or 
after  argument  and  submission  of  the  cause  but  before  the  rendition 
of  a  final  decree.* 

f .  Will  Amendment  Prejudice  Injunction.  —  An  amendment  to  an 
injunction  bill  will  not  affect  an  injunction  previously  granted,  though 
the  order  allowing  the  amendment  does  not  provide  it  is  without 
prejudice  to  the  injunction,^  though  it  has  been  held  that  the  making 
of  a  substantial  amendment  dissolves  the  injunction  unless  the  order 
allowing  the  amendment  expressly  saves  the  injunction.^    An  injunc- 


96.  Buckley  v.  Corse,  1  N.  J.  Eq. 
504. 

97.  Craig  v.  People,  47  ni.  487,  492. 
But  see  Cdrnott  v.  Coombs,  21  Ky.  I/. 
Eep.  837,  53  S.  W.  32,  holding  an 
ameudmcnt  a  year  after  the  making  up 
of  the  issues  is  too  late, 

98.  Del. — ^Jaelcsbn,  ete.  Co.  v.  Phil- 
adelphia, etc.  E.  Co.,  3  Del.  Ch.  512. 
Ga.— Walker  v.  Walker,  3  Ga.  302,  309. 
lU.— Marble  v.  Bonhotel,  35  111.  240. 
Md.— Keerl  v.  Keerl,  28  Md.  157.  N.  J. 
Buckley  i>.  Corse,  1  N.  J.  Eq.  504.  Tex. 
McDonald  v.  Tinnon,  20  Tex.  245. 

99.  Del.— Jackson,  ete.  Co.  v.  Phil- 
adelphia, etc.  E.  Co.,  3  Del.  Ch.  513. 
ni.— Marble  v.  Bonhotel,  35  111.  240, 
that  bill  is  verified  does  not  change 
the  rule.  la. — ^Des  Moines,  ete.  E.  Co. 
V.  Carpenter,  27  Iowa  487:  Crawford 
V.  Paine,  19  Iowa  172.  N.  J. — Con- 
over  V.  Euckman,  34  N.  J.  Eq.  293. 

1.  Meyers  v.  Shields,  61  Fed.  713. 

2.  HI.— Craig  v.  Craig,  175  111.  App. 
176,  amendments  not  changing  the  al- 
legations of  the  bill  except  to  enlarge 
and  strengthen  them  do  not  affect  the 
force  of  the  injunction.  N.  Y. — Een- 
wick  V.  Wilson,  .6  Johns.  Ch.  81;  Selden 
V.   Vermilya.   4   Sandf.    Ch.   573,   citing 

1  Hoffm.  Ch.  Pr.  301.    Eng Adney  v. 

Flood,  1   Madd.  449,  56  Eng.  Eeprint 
165. 

[a]  In  Walker  V.  Walker,  3  Ga. 
302,  310,  it  is  said:  "Injunction  bills 
may  be  amended  without  prejudice  to 
the  injunction,  by  leave  of  court. ' '  See 
also  Barber  v.  Reynolds,  33  Cal.  497. 

[b]  In  Belzoni  Oil  Co.  v.  Yazoo,  etc. 
K.  Co.,  94  Miss,  68,  47  So.  468,  the 


court  in  discussing  whether  the  injunc- 
tion issued  on  the  original  bill  should 
be  dissolved,  and  stating  that  the 
amended  bill  might  be  looked  to,  says: 
"Since,  also,  if  he  had  so  dissolved  it, 
as  he  did,  he  would  have  been  com- 
pelled on  the  facts  of  this  case  and 
the  pleadings  to  grant  practically  the 
same  injunction  on  the  amended  bill, 
it  was  clearly  erroneous  for  the  court 
below  to  dissolve  the  injunction  on  tho 
original  bill." 

3.  Binney's  Case,  2  Bland  (Md.)  99; 
Home  V.  Watson,  2  Sim.  85,  57  Eng. 
Eeprint  722;  Bliss  v.  Boscawen,  2  Ves. 
&  B.  101,  35  Eng.  Eeprint  257. 

[a]  In  Binney  's  Case,  2  Bland  (Md.) 
99,  the  court  said:  "And  the  injunc- 
tion would  not,  as  of  course,  have  been 
dissolved  on  making  any  trivial  or  un- 
important amendment.  But  where  an 
amendment  is  asked  for  the  purpose  of 
introducing  new  facts,  which  give  a 
different  complexion  to  the  case,  or 
make  any  substantial  alteration  in  it; 
or  where  the  object  of  the  amendment 
is,  as  in  this  instance,  to  bring  before 
the  court  the  principal  mover  of  the 
alleged  wrong,  so  as  to  require  a  new 
frame  and  direction  to  be  given  to  the 
writ  of  injunction  itself;  there  the 
very  prayer  for  such  an  amendment 
carries  with  it  a  tacit  admission,  that 
the  basis  of  the  injunction,  which  had 
been  previously  granted,  is  substan- 
tially wrong;  and  therefore,  upon  grant- 
ing the  amendment,  the  injunction  is 
gone,  of  course,  unless  expressly  saved 
by  the  terms  of  the  order  granting  the 
amendment." 
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tion  awarded  on  a  bad  bill  but  sustained  by  proof,  not  admissible 
under  the  allegations  of  the  bill,  should  be  continued  for  a  reasonable 
time  to  enable  the  plaintiff  to  amend  his  bill  if  he  desires  to  do  so.* 

g.  Bight  To  Plead  After  Amendment.  —  "Where  a  material  amend- 
ment, is  made  to  a  bill,  defendant  may  put  in  a  further  answer  to  such 
amended  bill.'  But  unless  an  amendment  materially  changes  the 
cause  of  action,  it  does  not  open  the  petition  to  another  demurrer." 

12.  Supplemental  Bill.  —  Matters  arising  since  the  commencement 
of  the  injunction  suit  should  be  brought  before  the  court  by  supple- 
mental bill.'^  But  Buch  a  bill  is  not  required  to  bring  before  the 
court  those  facts  and  circumstances  occurring  since  the  filing  of  the 
original  bill  which  bear  as  evidence  upon  the  facts  in  issue  in  the 
original  bill.*  The  complainant  cannot,  however,  set  up  in  a  sup- 
plemental biU  a  new  cause  of  action;"  so  if  complainant  had  no  cause 


[b]  Granting  leave  to  amend  by  in- 
serting new  parties  dissolves  the  tem- 
porary injunction.  Eogers  v.  Ashbridge, 
9  Pa.  Dist.  195,  23  Pa.  Co.  Ot.  492. 

4.  Whetsel  v.  Ellcins,  68  W.  Va.  709, 
70  S.  E.  754.  Se  also  Frank  v.  Brunne- 
man,  8  W.  Va.  462,  in  whioli  case  an 
injunction  awarded  on  a  bad  bill  was 
sustained  after  amendment. 

[a]  "Strong  probability  of  ultimate 
right  to  the  benefit  of  the  extraordi- 
nary jurisdiction  of  the  court  consti- 
tuted sufficient. ground  for  leaving  the 
injunction  in  force  and  effect  for  a 
reasonable  time  to  enable  the  plaintiffs 
to  amend  their  bill  so  as  to  make  it 
conform  to  their  evidence."  Whetsell 
V.  Elkins,  68  W.  Va.  709,  70  «.  E.  754. 

5.  Md.^Iglehart  V.  Lee,  4  Md.  Ch. 
514,  necessary  parties  added  by  amend- 
ment. N,  J. — Pierce  v.  Old  Dominion, 
etc.  Co.,  72  N.  J.  Eq.  595,  65  Atl.  1005, 
1006.  Eng. — Savory  v.  Dyer,  1  Ambl. 
70,  27  Eng.  Eeprint  41,  prayer  for  in- 
junction added  by  amendment. 

6.  Gibson  v.  Thornton,  107  Ga.  545, 
33  S.  E.  895. 

[a]  'Even  if  this  were  not  the  case, 
where  defendant,  after  the  amendment, 
aslted  leave  to  have  his  answer  to  the 
original  bill  stand  to  the  bill  as  so 
amended,  he  would  be  precluded  from 
demurring  thereafter,  except  as  to  mat- 
ter set  up  in  a  subsequent  amendment. 
Bond  V.  Pennsylvania  Co.,  171  111.  508, 
49  N.  E.  545;  Pennsylvania  Co.  v.  Bond, 
99  111.  App.  535. 

7.  Ala. — ^Balkum  v.  Harper,  50  Ala. 
372.  Fla. — Ledwith  v.  Jacksonville,  32 
Ela.  1,  13  So.  454.  HI — Pennsylvania 
Co.  V.  Bond,  99  III.  App.  535,  542.  La. 
Howard  v.  Simmons,  25  La.  Ann.  668. 
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N.  T. — Griswold  v.  Jackson,  2  Edw. 
Ch,  461;  Panning  v.  Dunham,  4  Johns. 
Ch.  35  (injunction  may  issue  though 
priori  injunction  was  dissolved  on  the 
merits) ;  Park,  etc.  Co.  v.  Hubbard,  134 
App.  Div.  468,  119  N.  Y.  Supp.  347 
(damages  down  to  date  of  trial  added 
by  supplemental  complaint) ;  Preserv- 
aline  Mfg.  Co.  v.  Selling,  75  App.  Div. 
474,  78  N.  Y.  Supp.  299.  Vt.— Water- 
man V.  Buck,  63  Vt.  544,  22  Atl.  15. 
Wash. — Meacham  Arms  Co.  v.  Swarts, 
2  Wash.  Ter.  412,  7  Pae.  859. 

[a]  Complainant  cannot  obtain  com- 
plete relief  by  motion  to  extend  the 
scope  of  the  original  injunction,  but 
should  file  a  supplemental  bill.  Scott 
V.  Lazell,  170  Fed.  1023. 

[b]  The  damases  accruing  to  com- 
plainant since  the  commencement  of 
an  action  for  injunction  and  damages 
may  be  set  up  by  supplemental  com- 
plaint. Part,  etc.  Co.  v.  Hubbard,  134 
App.  Div.  408,  119  N.  Y.  Supp.  347; 
North  Point  Cons.  Irr.  Co.  v.  Utah,  etc. 
Co.,  23  Utah  199,  63  Pae.  812. 

8.  Pennsylvania  Co.  V.  Bond,  99  HI. 
App.  535,  543,  that  defendants  are  lay- 
ing additional  tracks  on  the  street  and 
operating  trains  thereon,  and  are  eject- 
ing and  maintaining  a  fence  which  the 
bill  charged  they  threatened  to  do, 
need  not  bo  set  up  by  supplemental 
bill. 

9,  U.  S. — Higginson  v.  Chicago,  etc. 
E.  Co.,  102  Fed.  197,  42  C.  0.  A.  254. 
Fla. — Ledwith  v.  Jacksonville,  32  Fla. 
1,  13  So.  454,  setting  up  new  ordinance 
by  amendment.  HI. — Fahs  v.  Eoberts, 
54  111.  192. 

[a]  A  new  cause  of  action  is  not 
set  up  by  a  supplemental  complaint' al- 
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of  action  for  injunction  at  the  commencement  of  the  suit,  he  cannot 
plead  by  supplemental  petition  matters  arising  after  the  conmaence- 
ment  of  the  suit  which  complete  his  cause  of  action  for  injunction." 

Bringiss  Judgment  at  Law  Before  Court. —  Where  complainant 's  rights 
have  been  adjudicated  at  law  pending  the  suit  he  should  bring  the 
judgment  at  law  before  the  court  by  supplemental  complaint.^^ 

Leave  of  court  must  first  be  obtained  before  the  filing  of  a  supple- 
mental bill;"  such  leave  may  be  granted  on  an  ex  parte  application.^^ 

The  supplemental  petition  should  be  supported  ty  affidavit  as  to  the  truth 
of  the  allegations  and  of  the  causes  necessitating  it.^* 

Effect  of  Supplemental  BiU  on  Injunction.  —  The  filing  of  a  supple- 
mental bill  does  not  put  an  end  to  the  injunction  issued  on  the  original 
bill."  A  motion  to  dissolve  must  be  denied  where  the  supplemental 
bill  states  facts  not  controverted  entitling  complainant  to  relief.^" 


leging  additional  facts  to  the  effect 
that  since  the  commencement  of  the 
action  the  claims  it  was  sought  to  re- 
strain have  been  paid,  and  from  the 
time  of  such  payment  the  only  relief 
applicable  or  appropriate  is  the  resti- 
tution provided  for  by  the  statute  un- 
der which  the  action  is  brought.  Mc- 
Neil V.  Board  of  Supervisors,  108  N. 
Y.  JJupp.  178. 

10.  South  Shore  Tr.  Co.  v.  Brook- 
haven,  102  N.  Y.  Supp.  1074. 

11.  Blakemore  v.  Glamorganshire 
Canal  Nav.,  1  Myl.  &  K.  154,  39  Eng. 
Eeprint  639. 

[a]  But  where  the  proceedings  at 
law  have  been  directed  by  the  court 
and  are  simply  a  step  taken  in  the  con- 
duct of  the  cause  and  for  the  purpose 
of  proceeding  to  a  decree  in  the  in- 
junction suit,  it  is  proper  to  bring  the 
judgment  at  law  before  the  court  by  a 
petition  to  set  the  cause  for  further 
hearing,  the  petition  setting  out  the 
proceedings  in  the  action  at  law.  Dela- 
ware, etc.  E.  Co.  V.  Breckenridge,  56 
N.  J.  Eq.  595,  40  Atl.  23. 

12.  Parkhurst  v.  Kinsman,  2  Blatch. 
(U.  S.)  72;  Livingston  v.  Gibbons,  4 
Johns.  Ch.  (N.  Y.)  571;  Eager  v.  Price, 
2  Paige  Ch.   (N.  Y.)   333. 

[a]  Filing  Before  Application.-;— "If 
the  injunction  was  proper  the  fact  that 
the  complainants  had,  through  -inadver- 
tence, placed  their  bill  on  file  a  few 
days  too  soon,  would  afford  no  ground 
for  refusing  the  application  then  made. 
If  they  showed  a  case  entitling  them 
to  an  injunction  on  the  supplemental 
bill,  the  order  for  leave  to  file  the  bill 
was  a  matter  of  Course;  and  if  neces- 


sary, the  complainants  should  have 
been  permitted  to  refile  it,  as  of  that 
time."  Eager  v.  Price,  2  Paige  Ch.  (N". 
Y.)    333,  334. 

[b]  After  Completion  of  Act  Sought 
To  Be  Enjoined. — Leave  of  court  is 
properly  refused  to  file  a  supplemental 
bill  where  it  is  shown  that  the  acts 
sought  to  be  enjoined  have  been  ac- 
complished Smith  V.  Davis,  22  Ela. 
405. 

13.  Eager  v.  Price,  2  Paige  Ch.  (N. 
Y.)   333. 

[a]  "If  there  is  probable  cause  for 
filing  it,  the  leave  will  be  granted  of 
course,  and  the  court  only  examines 
the  question  so  far  as  to  see  that  the 
privilege  is  not  abused  for  the  pur- 
poses of  delay  and  vexation  to  the  de- 
fendant. And  in  a  case  of  doubt,  the 
court  may  direct  notice  of  the  applica- 
tion to  be  given  to  the  defendants 
who  have  appeared."  Eager  v.  Price, 
2  Paige  Ch.   (N.  Y.)   333,  335. 

[b]  The  usual  practice  is  to  serve 
a  copy  of  the  supplemental  bill  on  the 
defendant  who  has  appeared  in  the- 
cause,  together  with  a  notice  that  the 
court  will  be  applied  to  upon  such 
bill,  for  an  order, that  an  injunction 
issue  according  to  the  prayer  thereof. 
Eager  v.  Price,  2  Paige  Ch.  333.  See 
also  Bloomfield  v.  Snowden,  2  Paige 
Ch.  355. 

14.  MaiUot  V.  Martin,  15  La.  Ann. 
40. 

15.  Conover  «.  Euckman,  34  N.  J. 
Eq.  293,  297;  D'Arcy  v.  Sumner,  2  Moll. 
(Irish)   359. 

16.  Farnum  v.  Clarke,  148  Cal.  610, 
84  Pac.  166. 

Vol.  xni 


110 


INJUNCTIONS 


B  Demubbeb."  —  1.  When  Proper.  —  An  injunction  bill  is  not 
demurrable  because  complainant  is  not  entitled  to  the  full  extent  of 
the  injunctive  relief  prayed  for.**  On  the  other  hand,  a  bill,  seeking 
an  injunction,  but  not  stating  facts  sufficient  to  authorize  its  issuance, 
is  demurrable,  though  the  facts  alleged  show  complainant  is  entitled 
to  other  relief.*"  If  the  bill  is  objectionable  for  want  of  equity  ap- 
parent on  its  face,^"  or  is  multifarious,^*  or  the  court  is  without  juris- 
diction,^^ or  the  complaint  is  defective  for  want  of  necessary  parties,^* 
the  objection  may  be  reached  by  demurrer.  But  the  objection  that 
the  bill  is  not  verified  as  required  by  statute  cannot  be  reached  by 
demurrer,  aa  the  demurrer  admits  the  truth  of  the  facts.**    Nor  can 


17.  See  generally  the  title,  "De- 
murrer;" and  also  8  Standard  Peoc. 
480 

18.  Holeproof  Hosiery  Co.  v.  Eich- 
mond  Hosiery  Mills,  167  Fed.  381, 
a  bill  seeking  to  restrain  the  use  of  a 
trademark  and  name  in  combination 
(hole-proof)  is  not  demurrable  because 
complainant  is  not  entitled  to  enjoin 
the  use  of  the  words  separately. 

19.  Carmel  Natural  Gas  etc.  Co.  v. 
Small,  150  Ind.  427,  47  N.  E.  11,  50 
N.  E.  476;  Logansport  V.  XJhl,  99  Ind. 
531,  49  Am.  Eep.  109.  Compare  Met- 
ier's  Admr.  v.  Metier,  19  N.  J.  Eq. 
457. 

fa]  But  a  petition  alleging  waste, 
without  setting  forth  the  facts  con- 
stituting the  waste,  is  not  subject  to 
demurrer  for  want  of  facts.  Defendant 
should  make  a  motion  to  make  the  com- 
plaint more  definite  and  certain.  Piatt 
V.  Piatt,  3  Ohio  Dec.   (Reprint)    92. 

20.  Ala. — McMinn  v.  Karter,  123  Ala. 
602,  26  So.  649;  Knabe  v.  Rice,  106 
Ala.  516,  17  So.  666.  Ga.— Old  Hick- 
ory Dist.  Co.  V.  Bleyer,  74  Ga.  201. 
Teun. — Boyd  v.  Hickey  (Teun.  Ch 
App.),  35  S.  W.   1024. 

[a]  A  general  demurrer  (1)  for 
want  of  equity  in  that  complainant 
has  an  adequate  remedy  at  law  (Sharp 
V.  Hodges,  116  Ga.  795,  43  S.  E.  48; 
Powell  V.  Chesire,  70  Ga.  357;  Thomp- 
son V.  Manly,  16  Ga.  440;  Bowyer  v. 
Creigh,  3  Rand.  [Va.]  25),  (2)  or 
that  it  fails  to  show  that  complainant 
has  no  adequate  remedy  (Tj.  S. — Safe 
Deposit  etc.  Co.  v.  Anniston,  96  Fed. 
661.  Hi.— Chicago,  etc.  E.  Co.  v.  Chi- 
cago, etc.  E.  Co.,  181  111.  605,  54  N.  E. 
1026.  N.  Y.— iSchulz  v.  Albany,  27 
Misc.  51,  50  N.  Y,  Supp.  963,  affirmed, 
42  App.  Div.  437,  59  N.  Y.  Supp.  235) 
will  lie. 
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[b]  Where  a  Gtatnte  provides  that 
if-  the  proceedings  are  instituted  In  the 
wrong  forum  they  shall  not  be  dis- 
missed, but  shall  be  transferred  to  the 
proper  docket,  that  complainant  has  an 
adequate  remedy  at  law  and  should 
have  instituted  his  action  at  law  is  not 
a  ground  of  demurrer.  Gibbs  v.  McFad- 
den,  39  Iowa  371. 

fc]  That  the  bill  does  not  contain 
the  statutory  allegation  that  It  is  the 
first  application  for  an  injunction  can- 
not be  reached  by  demurrer  for  want 
of  equity  on  the  face  of  the  bill.  Boyd 
V.  Hickey  (Tenn.  Ch.),  35  S.  W.  1024, 
the   defect  is  merely  formal. 

[d]  When  Answer  Better  Eemedy. 
Where  the  object  of  the  bill  is  to  com- 
pel the  exercise  of  certain  official  dut- 
ies, it  is  analogous  to,  and  governed 
by,  the  same  principles  as  the  writ  of 
mandamus,  and  "it  would  be  more  sat- 
isfactory had  the  defendant,  instead 
of  demurring  to  the  bill,  made  answer 
thereto,  setting  out  in  full  the  facts 
upon  which  he  relied  in  support  of  his 
action  in  the  premises,  in  conformity 
with  the  practice  which  has  been  recom- 
mended in  mandamus  proceedings." 
McKenzie  v  Fisher,  40  App.  Cas.  (D. 
C.)  74,  citing  United  States  ex  rel.  West 
V.  Hitchcock,  19  App.  Cas.  (D,  C.)  333- 
346. 

21.  New  York  Cent.,  etc.  E,  Co.  «. 
Reeves,  41  Misc.  490,  85  N.  Y.  Supp. 
28, 

22.  Woolley  v.  Georgia,  etc.  E.  Co., 
102  Ga.  591,  29  S.  E.  119. 

23.  Ala. — ^Larkin  v.  Mason,  71  Ala. 
227.  Ark. — Jamison  i;,  May,  13  Ark. 
600.  Kan. — ^Hardy  v.  Newton  First  Nat. 
Bank,  46  Kan.  88,  26  Pac(  423;  Hays 
V.  Hill,   17  Kan.  360. 

24.  U.  S.— Cobb  V.  Clough,  83  Fed. 
604;  Hancock  v.  Walsh,  3  Woods  351, 
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a  question  of  the  sufSciency  or  completeness  of  a  copy  of  a  written 
instrument  filed  with  the  bill  and  relied  upon  by  the  complainant  as 
a  basis  for  the  relief  sought,  be  raised  on  demurrer.^^  Matters  urged 
as  cause  against  the  grant  of  an  injunction,^"  or  matters  presented  on 
motion  to  dissolve  a  preliminary  injunction  may  be  urged  as  grounds 
for  demurrer  if  they  are  pertinent  as  such.^^ 

Demurrer  to  Entire  BIU.  —  "Where  a  demurrer  directed  to  the  entire 
injunction  bill  is  interposed,  such  a  demurrer  cannot  be  allowed  unless 
the  court  is  satisfied  that  no  discovery  or  proof,  called  for  by  the  bill, 
or  founded  upon  its  allegations,  can  make  the  cause  set  forth  in  it 
a  proper  subject  for  equitable  cognizance;^*  and  to  arrive  at  such  a 
result  the  court  is  not  at  liberty  to  infer  from  the  facts  stated  in  the 
bill,  facts  unfavorable  to  the  plaintiff's  right  to  relief.''*  But  a  bill 
praying  for  an  injunction  and  other  equitable  relief  is  not  demurrable 
where  plaintiff  is  entitled  to  some  equitable  relief,  though  the  bill  shows 
he  is  not  entitled  to  both  the  injunction  and  the  other  relief,^"  unless 
the  bill  shows  that  the  injunction  was  the  principal  relief  sought,  in 
which  case  it  will  be  demurrable  if  no  cause  for  an  injunction  is  set 
out  without  regard  to  the  other  relief  .^^ 

2.  Form.'^  —  The  demurrer  must  set  forth  clearly  and  distinctly 
the  grounds  of  objection  to  the  bill,  or  it  will  be  overruled.^' 

Several  Demurrers.  —  Defendant  may  file  separate  demurrers"*  to  the 
various  specifications  of  the  grounds  for  an  injunction  in  the  com- 


11  ¥eA.  Gas.  No.  6,012.  lU.— Wormley 
V.  Wormley,'  207  111.  411,  69  N".  E.  865, 
3  L.  E.  A.  (N".  S.)  481.  Ind.— Champ 
V.  Kendriek,  130  Ind.  549,  30  N.  E. 
787;  Hall  v.  Hough,  24  Ind.  273.  la. 
Porter  v.  Moffett,  1  Morris  58.  Okla. 
Tibbits  V.  Miller,  9  Okla.  677,  60  Pac. 
95. 

25.  Washington  County  Water  Co.  v. 
Mayor,  etc.  of  Hagerstown,  122  Md. 
252,  89  Atl.  500,  if  there  are  omissions, 
then  a  question  of  fact  is  presented, 
and  this  should  be  raised  by  the  an- 
swer. 

26.  Old  Hickory  Dist.  Co.  v.  Bleyer, 
74  Ga.  201. 

27.  Old  Hickory  Dist.  Co.  v.  Bleyer, 
74  Ga.  201;  National  Bank  v.  Printup, 
63  Ga.  570. 

28.  Sprague  v.  Ehodes,  4  E.  I.  301, 
303.  See  also  the  following  cases  ap- 
plying this  rule.  U.  S. — ^Atwell  v.  Fer- 
rett,  2  Blatchf.  39,  2  Fed.  Gas.  No.  640. 
Ala.— Kelly  v.  Martin,  107  Ala.  479,  18 
So.  132.  Ga. — George  v.  Central  E.  & 
B.  Co.,  101  Ala.  607,  14  So.  752;  Gaines- 
ville V.  Simmons,  99  Ga.  400,  27  S.  E. 
710;  Eeese  v.  Eeese,  89  Ga.  645,  15  S.  E. 
864.  Ind.— Stout  v.  Gurry,  110  Ind.  514, 
11  N.  E.  487.     Iilass.— Conant  v.  War- 


ren,    6     Gray     562.     N.   J Metier 's 

Admr.  v.  Metier,  18  N.  J.  Eq.  270. 

[a]  Another  statement  of  the  rule: 
"A  complaint  for  an  injunction  is  not 
demurrable  if  on  any  state  of  proof 
which  its  allegations  justify,  the  court 
could  grant  an  injunction."  Knox  v. 
Kearney  (Nov.),  142  Pac.  526. 

29.  Sprague  v.  Ehodes,  4  E.  I.  301. 

30.  Metier 's  Admr.  v.  Metier,  19  N. 
J.  Eq.  457  (discovery  and  injunction 
sought) ;  Metier 's  Admr.  v.  Metier,  18 
N.  ,T.  Eq.  270  (cancellation  of  note  and 
injunction  sought). 

31.  Logansport  V.  IThl,  99  Ind.  531, 
49  Am.  Eep.  109.  See  also  Carmel  Nat- 
ural Gas,  etc.  Co.  v.  Small,  150  Ind. 
427,  47  N.  E.  11,  50  N.  E.  470. 

32.  For  forms  generally  of  demur- 
rers in  equity,  see  9  Standard  Proc. 
377. 

33.  Ala. — ^Adams  v.  Olive,  57  Ala. 
249.  Conn. — Miller  v.  Cross,  73  Conn. 
538,  48  Atl.  213.  Md.— Chesapeake, 
etc.  T.  Co.  V.  Mackenzie,  74  Md.  36,  21 
Atl.  690,  28  Am,  St.  Eep.  219. 

34.  Eicketts  v.  Spraker,  77  Ind.  371, 
various  grounds  for  restraining  collec- 
tion of  taxes  specified. 
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plaint.    The  specifications  of  grounds  for  this  purpose  may  be  treated 
as  separate  paragraphs. 

3.  What  Admitted  by  Demurrer.^^  —  The  usual  rule  that  a  de- 
murrer operates  as  an  admission,  as  far  as  the  disposition  of  the  de- 
murrer is  concerned,  of  all  the  material  allegations  of  fact  well  pleaded, 
applies  in  the  case  of  demurrers  to  injunction  bills  ;^°  but  matters  of 
law  or  fact  which  are  repugnant  to  each  other,^^  and  inferences  and 
conclusions  of  law  as  to  irreparable  injury,^*  or  that  the  acts  were 
done  "without  right,  "^°  are  not  admitted, 

4,  Time  for  Hearing.  —  If  both  a  demurrer  and,  a  motion  for  an 
injunction  are  pending  before  the  eouTt,  it  should  first  hear  and  de- 
cide upon  the  demurrer.*"  But  if  a  demurrer  and  a  motion  to  dissolve 
are  both  pending  at  the  same  time,  the  court  may  in  its  discretion 
determine  as  to  which  it  will  decide  first."'  It  is  not  erroneous  to 
dispose  of  the  demurrer  at  the  same  term  of  court  at  which  the  in- 
junction was  dissolved.*^  The  court  at  chambers  before  the  appear- 
ance term  can  neither  sustain  nor  overrule  a  demurrer.  Though. an 
applicatioii  for  an  injunction  is  heard  at  chambers,  the  demurrer 
stands  over  for  hearing  at  the  term  to  which  returnable.*^ 


33.  See  generally  6  Staudabd  Pboc. 
943. 

36.  TJ.  S.— Larabee  v.  Dolley,  175  Fed. 
365,  374;  Atkins  v.  Dick,  14  Pet.  114, 
10  li.  ed.  378.  D.  C. — MoKenzie  v. 
Fisher,  40  App.  Cas.  74.  Ga. — Cutsingel- 1;. 
Atlanta,  142  Ga.  555,  83  S.  E.  263;  Mal- 
lory  V.  C'owart,  90  Ga.  605,  16  S.  E.  658; 
Ellis  V.  Zeilin  &  Co.,  42  Ga.  91;  Hender- 
Bon  V.  Turner,  36  Ga.  267.  la. — Gibbs  v. 
McPaddeu,  39  Iowa  371^  374.  Md.— Ul- 
man  v.  Charles  St.  A.  Co.,  83  Md.  130, 
34  Atl.  366;  Morton  v.  Graffin,  68  Md. 
545,  13  Atl.  341,  15  Atl.  298.  Mo. 
Kagel  V.  Lindell  E.  Co.,  167  Mo.  89,  66 
S.  W.  1090.  Mont.— Boley  v.  Griswold, 
2  Mont.  447.  Wis.— Eicketson  v.  Mil- 
waukee, 155  Wis.  327,  144  N.  W.  1101-^ 
Gibson  v.  Gibson,  46  Wis.  462,  1  N.  W. 
154,  whether  allegations  are  positive  or 
on  information  and  belief. 

[a]  "In  considering  a  demurrer  to 
a  bill  in  chancery,  the  ease  must  be 
taken  as  made  in  the  bill.  Where  an 
injunction  of  a  suit,  pending  at  law, 
has  been  obtained,  and  relief  is  sought 
in  equity,  the  defendant  demurring  to 
the  bill  on  the  ground  that  'the  com- 
plainant has  a  complete  remedy  at  law, ' 
must  be  understood  as  affirming,  not 
simply  that,  if  the  averments  in  the 
bill  be  true,  he  might  successfully  have 
resisted  the  recovery  sought  against 
bim  at  law, 'but  that  he  might  have 
obtained  in  that  Buit  at  law  a  complete 
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remedy  for  the  ctise  made  in  Ms  hill." 
Scott  V.  Scott,  33  Ga.  102. 

37.  Boley  v.  Griswold,  2  Mont.  447. 

38.  Ga.— Justices,  etc.  v.  Griffin,  etc. 
Eoad  Co.,  11  Ga.  246.  N.  H.— Williams 
V.  Mathewson,  73  N.  H.  242,  60  Atl. 
687;  Boston,  etc.  E.  Co.  v.  Portsmouth, 
etc.  E.  Co.,  57  N.  H.  200.  Wis.— Gib- 
son, 46  Wis.  462,  1  N.  W.  154. 

39.  Williams  v.  Mathewson,  73  N. 
H.  242,  60  Atl.  687. 

40.  Woodworth  v.  Edwards,  3 
Woodb.  &  M.  120,  30  Fed.  Cas.  No. 
18,014;  Ketchem  v.  Griggs,  6  McLean 
13,  14  Fed.  Cas.  No.  7,735;  Hambriek 
V.  Crawford,   55  Ga.  335. 

[a]  On  the  hearing  of  a  motion  for 
injunction  at  chambers,  it  is  not  the 
right  of  defendant  to  have  a  demurrer 
to  the  bill  for  want  of  equity  heard  be- 
fore presenting  other  defenses  upon 
which  he  means  to  tely.  The  judge 
may  possess  himself  of  the  whole  case 
from  both  parties,  and  then  mature  his 
decision,  in  rendering  which  he  should 
first  dispose  of  the  demurrer.  The  de- 
fendant, being  called  upon  to  show 
cttuse  against  the  application ,  for  in- 
junction is  entitled  to  show  as  much 
as  he  can,  but  not  to  cut  up  the  pro- 
ceeding into  several  trials  and  judg- 
ments. Hambriek  v.  Crawford,  55  Ga. 
335. 

41.  Clark  v.  Shaw,  101  Ind.  563. 

42.  Jones  c.  Coker,  53  Miss.  195. 

43.  Eeynolds  v.  Kingsbery,  118  Ga. 


INJUNCTIONS 


113 


5.  Withdrawal  of  Demurrer.  —  The  demurrer  may  oe  withdrawn 
before  final  judgment  thereon/* 

6.  Effect  of  Demurrer.*^  —  Though  the  sustaining  of  a  demurrer 
to  tlie  bill  puts  the  original  bill  out  of  court  and  dissolves  the  injunc- 
tion,*' where  the  court  sees  the  defect  pointed  out  can  be  remedied 
by  amendment  and  substantial  justice  requires  it,  the  court  should 
make  a  special  order  allowing  the  amendment  and  continue  the  in- 
junction pending  the  amendment.*^  But  if  no  application  for  leave 
to  amend  is  made  it  is  not  erroneous  to  dissolve  the  injunction,*^  or 
to  dismiss  the  bill,*"  though  if  one  of-  several  demur  to  a  bill  for  want 
of  equity,  the  court  does  not  dismiss  the  bill  as  to  all  the  defendants, 
but  only  as  to  the  party  demurring.^" 

C.  Answer.  —  1.  In  General.  —  The  defendant  must  set  up  fully 
in  his  answer  every  defense  upon  which  he  intends  to  rely."    If  he 


254,  45  S.  E.  235;  Old  Hickory  Dist. 
Co.  V.  Bleyer,  74  Ga.  201. 

[a]  At  the  interlocutory  hearing  o^ 
a  petition  at  chambers  for  injunction, 
demurrers  to  the  petition  can  be  con- 
sidered only  as  showing  cause  why  an 
interlocutory  injunction  should  not  be 
granted.  Reynolds  v.  Kingsbery,  118 
Ga.  254,  45  S.  B.  235;  Old  Hickory 
Dist.  Co.  V.  Bleyer,  74  Ga.  201. 

[b]  That  an  order  granting  a  pre- 
liminary injunction  in  vacation,  after 
consideration  of  the  demurrer  and 
other  pleading  and  evidence,  was 
affirmed  on  appeal  does  not  require  the 
dismissal  of  the  demurrer  on  motion. 
Such  affirmance  does  not  conclude  the 
defendant  upon  the  points  raised  upon 
the  demurrer.  Crovatt  v.  Baker,  ISO 
Ga.  507,  61  S.  E.  127. 

44.  Smith  V.  Hornsby,  70  Ga.  552. 
[a]     An    intimation    or    declaration 

that  he  would  overrule  the  demurrer 
would  not  debar  the  right  of  with- 
drawal.   Smith  V.  Hornsby,  70  Ga.  552. 

45.  See  generally  6  Standard  Peoc. 
938  et  seq. 

46.  Keerl  v.  Keerl,  28  Md.  157,  160; 
Vliat  V.  Sherwood,  37  Wis.  165.  Com- 
pare supra,  TV,  A,  11,  f. 

[a]  The  elimination  of  the  original 
complaint  by  demurrer  is  in  effect  a 
final  decision  that  the  plaintiff,  so  far 
as  that  pleading  is  concerned,  is  not 
entitled  to  the  preliminary  injunction. 
Blakeslee  v.  International  Motor  Co., 
161  App.  App.  624,  147  N.  T.  Supp.  49. 

[b]  Upon  the  sustaining  of  a  de- 
murrer by  the  appellate  court  to  a  com- 
plaint upon  which  an  injunction  was 
granted,  the  trial  court  could  not  con- 


tinue  it.     Vliet  V.   Sherwood,   37  Wis. 
165'. 

47.  Colo.— White     v.     Nuckolls,     49 
Colo.  170,  112  Pac.  329.     Md.— Keerl  v.' 
Keerl,  28  Md.   157,   160.     N.  J.— Mor- 
gan V.  Eose,  22  N.  J.  Eq.  583. 

[a]  Though  the  complaint  improp- 
erly joins  distinct  causes  of  action,  the 
preliminary  injunction  may  be  contin- 
ued until  complainant  has  had  an  op- 
portunity to  amend.  Carstens  v.  Fond 
du  Lao,  137  Wis.  465,  119  N.  W.  117. 

fb]  In  Eickerman  v.  German  Mut. 
L.  Ins.  Co.,  172  111.  App.  189,  the  court 
entered  an  order  sustaining  a  demurrer 
to  an  injunction  bill  and  giving  the 
complainant  time  in  which  to  amend. 
It  was  urged  that  the  order  of  itself 
dissolved  the  injunction.  The  court 
said:  "Whatever  may  formerly  have 
been  the  rule,  the  prevailing  doctrine 
is  that  whenever,  pending  an  injunc- 
tion, an  amendment  is  allowed  to  the 
bill,  it  is  without  prejudice  to  the  in- 
junction, which  still  stands,  although 
the  order  granting  leave  to  amend  is 
silent  as  to  its  effect  upon  the  injunc- 
,tion.  So  a  complainant  may  amend  even 
after  demurrer  filed,  and  the  amend- 
ment will  not  prejudice  the  injunc- 
tion." 

48.  Clark  v.  Noblesville,  44  Ind.  83; 
Phillips  V.  Sioux  Falls,  5  S.  D.  524,  59 
N.  W.  881.  See  also  Fox  v.  Hudson, 
20  Kan.  246,  where  the  injunction  was 
dissolved. 

49.  Jones  v.  Coker,  53  Miss.  195. 

50.  Ballin  &  Co.  v.  Ferst  &  Co.,  55 
Ga.  546. 

51.  Hatton  v.  Gregg,  4  Cal.  App.  542, 
88  Pac.  594;  Hollis  v.  Border,  10  Tex. 
360. 

Vol.  XIII 


114 


INJUNCTIONS 


sets  up  a  justification  of  the  acts  complained  of,  it  must  show  by  what 
right,  title  or  authority  defendant  performed  the  acts.°^ 

The  time  of  filing  the  answer  is  governed  by  the  usual  rules  govern- 
ing answers  in  equity  generally."^ 

2.  Verification.^^*  —  The  answer  should  be  verified  by  the  oath  of 
defendant,  where  the  bill  is  verified.^*  In  the  absence  of  such  verifica- 
tion, the  general  rule  is  that  the  answer  will  be  considered  merely  as 
a  denial  of  the  allegations  in  the  bill  analogous  to  the  general  denial 


[a]  Thus  in  an  action  to  restrain 
the  cutting  of  timber,  defendant  can- 
not prove  the  right  (1)  to  an  easement 
on  the  lands  of  plaintifE  unless  he 
pleads  the  easement.  (Hatton  v. 
Gregg,  4  Cal.  App.  543,  88  Pac.  .594), 
(2)  or  that  he  had  a  license  to  cut  the 
timber,  where  the  general  denial  was 
pleaded.  Watson  v.  Adams,  32  Ind. 
Apr-  281,  69  N.  E.  696,  the  proper  pro- 
.fecdure  is  for  defendant  to  amend  his 
answer  before  the  completion  of  the 
taking  of  testimony  and  set  up  his  li- 
cense to  remove  the  timber. 

[b]  That  complainant's  remedy  at 
law  is  adequate,  (1)  to  be  available  as 
a  defense,  where  not  apparent  from  the 
face  of  the  bill  or  complaint  (see  svipra, 
IV,  B,  1),  must  be  affirmatively- 
pleaded  (Birkett  Mills  v.  i'enner,  142 
N.  Y.  Supp.  1045.  See  generally  the 
title,  "Legal  Remedy"),  (2)  except  in 
the  United  States  courts,  wher  such 
an  objection  goes  to  the  jurisdiction  of 
the  foriim,  and_  may,  therefore,  be  en- 
forced by  the  judges  sua  sponte,  though 
not  raised  by  the  pleadings,  of  sug- 
gested by  the  counsel.  Parker  v.  Win- 
nlpiseogee  Lake  Cotton,  etc.  Co.,  2 
Black   (IT.  S.)   545,  17  L.  ed.  333. 

Fonner  adjudication,  see  Williama  v. 
Caplinger,  6  Humph.  (Tenn.)  257;  and 
the  title  "Ees  Judicata." 

[c]  Where  a  bill  to  enjoin  the  re- 
moval of  a  residence  telephone  because 
of  the  refusal  to  pay  an  additional 
charge  in  excess  of  that  charged  others 
haying  residence  telephones,  showed 
that  the  complainant  was  not  using  his 
residence  phone  otherwise  or  differently 
from  the  usual  and  ordinary  use  of 
phones  by  patrons  of  the  company  in 
their  different  residences,  a  plea  alleg- 
ing that,  from  a  certain  time  the  com- 
plainant without  right  devoted  and 
used  the  phone  in  his  residence  for  busi- 
ness purposes,  and  has  constantly  trans- 
acted his  business  ovet  that  phone, 
does  not  negative  the  fact  that  the  com- 
plainant is  not  using  his  phone  other- 
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wise  or  differently  from  all  other  of  its 
residential  users.  For  all  that  appears, 
other  patrons  of  the  company  desig- 
nated as  business  men  may  be  using 
their  residence  phone  for  business  pur- 
poses without  extra  charge.  Mooreland 
Eural  Tel.  Co.  v.  Mouch,  45  Ind.  App. 
521,  96  N.  E.  193. 

fd]  Partial  Defense. — Though  the 
affirmative  part  of  an  answer,  as  al- 
leged, will  not  defeat  complainant's 
right  to  an  injunction,  if  it  will  limit 
the  extent  and  scope  of  his  right,  the 
answer  is  available  as  a  partial  defense. 
Houck  V.  Patty,  100  Mo.  App.  302,  73 
S.  W.  389. 

52.  Craig  V.  People,  47  HI.  487. 

[a]  An  answer  setting  up  that  de- 
fendant did  the  acts  as  agent  for  an- 
other who  claimed  perfect  title  to  the 
property,  and  that  she  was  not  insolv- 
ent, cannot  be  stricken  out  on  the 
ground  that  the  answer  purports  to  be 
an  answer  as  agent  of  one  who  is  not 
a  party  to  the  action.  Cobb  v.  Hogue, 
87  Ga.  450,  13  S.  E.  633. 

53.  See  4  Standard  Pboc.  178. 

[a]  Where  an  action  was  com- 
menced during  term  time  and  the  de- 
fendant required  to  appear  and  show 
cause  why  a  temporary  injunction 
should  not  issue,  at  which  time  he  ap- 
peared and  filed  a  demurrer  to  the  bill, 
which  was  overruled,  it  was  held,  upon 
his  refusal  to  further  plead,  that  he 
could  not  be  required  to  answer  until 
the  proper  day  of  the  next  or  return 
term.  Matter  V.  Phillips,  52  Iowa  282, 
3  N.  W.  49. 

Immediately  upon  the  filing  of  the 
bill,  the  defendant  may  put  in  his  an- 
swer, so  as  to  prevent  the  granting  of 
an  injunction  as  prayed  for.  Hall  v. 
McPherson,  3  Bland  (Md.)   518. 

53a.  As  to  necessity  for  verified  an- 
swer upon  motion  to  dissolve  injunction 
because  equities  of  bill  denied  by  an- 
swer, see  infra,  XI,  B,'4,  c,  (III). 

54.    Wick   China  Co.  v.  Brown,  164 
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at  law,  so  as  to  put  the  complainant  to  the  proof  of  such  allegations.'''' 
An  answer  verified  by  one  of  several  defendants  sued  in  a  represen- 
tative capacity  is  sufficient,  though  the  affidavit  does  not  show  that 
such  defendant  had  authority  to  make  such  affidavit  on  behalf  of  all/'" 
But  a  defective  verification  is  waived  by  permitting  the  case  to  be 
disposed  of  on  the  merits.^' 

3.  Stipplemental  Answer.  —  The  defendant  may  call  the  court's 
attention,  by  a  supplemental  answer,  to  any  facts  which  have  happened 
since  the  filing  of  the  original  answer,  making  it  improper  longer  to 
maintain  an  injunction.^^ 

V.  SUMMONS  OR  PROCESS.  —  A.  Necessity  for.  —  Before  the 
court  will  grant  a  permanent  injunction  against  a  party  he  must  have 
been  made  a  party  by  service  of  process  or  he  must  have  voluntarily 
appeared  in  the  action.^"  "While  under  the  early  equity  practice  there 
was  no  necessity  for  the  issuance  of  a  subpoena  or  summons  prior  to 
the  issuance  of  a  preliminary  injunction,^"*  under  the  modern  stat- 
utes in  which  all  injunctions  are  ancillary  proceedings,  such  an  in- 
junction will  not  issue  against  persons  who  have  not  been  served  with 
process""  unless  they  are  persons  holding  such  a  position  that  they 
can  be  considered  a  single  party,  for  the  purpose  of  restraining  them 
from  doing  a  particular  act  in  which  all  are  concerned."^'  Nor  under 
statutes  providing  that  the  action  is  commenced  by  the  issuance  of 
the  service  of  summons,  will  an  injunction  issue  prior  to  the  issuance 


Pa.  449,  30  Atl.  261.  See  generally  4 
Standard  Pboc.  176. 

53.  Union  Bank  v.  Geary,  5  Pet.  (U. 
S.)  99,  8  L.  ed.  60. 

[aj  The  answer  of  a  corporation  un- 
der its  seal,  but  not  sworn  to,  is  very 
much  lessened,  if  not  entirely  destroyed 
as  evidence.  Union  Bank  v.  Geary,  5 
Pet.  (U.  S.)  99,  8  L.  ed.  60. 

56.  Hutchinson  v.  Lowndes  County, 
131  Ga.  637j  62  S.  E.  1048. 

57.  Moses  v.  Eisdon,  46  Iowa  251 
(cannot  be  raised  for  first  time  on  ap- 
peal) ;  Yeizer  v.  Burke,  3  Smed.  &  M. 
(Miss.)  439. 

58.  Steiner  v.  Scholze,  105  Ala.  607, 
612,  18  So.  79. 

59.  Kan. — McCarthy  v.  Marsh,  41 
Kan.  17,  20  Pac.  479;  State  v.  Comrs. 
of  Bush  County,  35  Kan.  150,  10  Pac. 
544.  Pa. — Appeal  of  Spangler,  etc.  Co., 
64  Pa.  387.  Wash.— State  ex  rel.  Mur- 
phy V.  Tallman,  82  "Wash.  144,  143  Pae. 
874. 

As  to  time  for  issuance  of  injunction 
generally,  see  infra,  IX,  A,  1. 

[a]  Serving  copies  on  several  de- 
fendants who  appear  by  same  solicitor. 
See  Seebor  v.  Hess,  5  Paige  Ch.  (N. 
Y.)  85,  86. 

59a.    Jones  v.  Magill,  1  Bland  (Md.) 


177;  Lash  v.  McCormick,  14  Minn.  482. 

Upon  failure  to  serve  a  summons 
defendant's  remedy  is  by  motion  to 
dissolve.  Lash  v.  McCormiek,  14  Minn. 
482. 

In  cases  where  irreparable  injury  may 
occur  by  reason  of  delay,  the  court 
may  grant  a  temporary  restraining  or- 
der to  preserve  the  status  quo  though 
summons  has  not  issued.  Universal 
Sav.  &  Tr.  Co.  V.  Stoneburner,  113  Fed. 
251,  51  C.  C.  A.  208,  wherein  court  at 
chambers  granted  temporary  restraining 
order  though  summons  not  issued  or 
bill  filed  in  clerk 'a  oflB.ce  until  two  days 
later. 

60.  Brown  V.  Pacific  Mail  S.  S.  Co., 
5  Blatchf.  525,  4  Fed.  Cas.  No.  2,025; 
Armstrong  v.  Kinsell,  164  N.  C.  125,  80 
S.  E.  235. 

[a]  An  injunction  granted  before 
the  issuance  of  a  sunuuons  is  irregular 
and  will  be  vacated  on  motion.  Arm- 
strong V.  Kinsell,  164  N.  C.  125,  80  S. 
E.  235;  Mc Arthur  v.  McEachin,  64  N. 
C.  72;  Patrick  v.  Joyner,  63  N.  C.  573. 

61.  Brown  ».  Pacific  Mail  S.  8.  Co., 
5  Blatchf.  525,  4  Fed.  Cas.  No.  2,025. 

[a]  Suet  as  being  members  of  a 
body  of  trustees  or  of  the  board  of  di- 
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of  the  subpoena  or  summons.*^"  An  injunction  miiy  issue,  however,  be- 
fore the  service  of  the  subpoena  or  summons.'^*  Upon  the  issuance  of  a 
preliminary  injunction  ex  parte  upon  the  filing  of  a  bill  without  any 
order  to  show  cause  being  made,'  a  subpoena  ad  respondendum  must 


rectors  of  a  corporation.  Brown  v.  Pa- 
cific Mail  S.  S.  Co.,  5  Blatchf.  (U.  S.) 
525,  4  Fed.  Cas.  No.  2,025. 

61a.  Kan. — ]Sx  parte  Sharp,  87  Kan. 
504,  124  Pac.  532.  N.  C— Armstrong 
V.  Kinsell,  164  N.  0.  125,  80  S.  B.  235; 
Home  V.  Comrs.  of  Cumberland  County, 
122  N.  O.  466,  29  S.  E.  581;  Grant  «. 
Edwards,  QQ  N.  C.  31;  Trexler  v.  New- 
som,  88  N.  C.  13;  Patrick  v.  Jayne,  63 
N.  €.  573.  S.  C— Jordan  v.  Wilson,  69 
S.  C.  256,  49  S.  E.  224. 

See  also  Brown  V.  Pacific  Mail  S.  S. 
Co.,  5  Blatchf.  (U.  S.)  525,  4  Ped.  Cas. 
No.  2025. 

61b.  Cal. — ^Heymau  &  Co.  v.  Landers, 
12  Gal.  107.  Fla.— Thebaut  v.  Canova, 
11.  Pla.  143.  Md — Jones  v.  Magill,  1 
Bland  177.  Minn. — ^Lash  v.  McCormick, 
14  Minn.  482,  service  of  injunction  with- 
out service  of  subpoena  is  irregular, 
but  the  injunction  is  not  void;  it  will 
be  dissolved  on  motion.  N.  T. — Daly 
V.  Amberg,  126  N.  Y.  490,  27  N.  E. 
1038;  LeflSngwell  v.  Chave,  19  How.  Pr. 
54,  5  Bosw.  703.  N.  O. — Fleming  v. 
Patterson,  99  N.  0.  404,  6  S.  E.  396. 
Ohio. — Howe  v.  Seiberling,  2  Ohio  N.  P. 
8,  2  Ohio  Dec.  49.  S.  C.— Jordan  v.  Wil- 
son, 69  S.  0.  256,  48  S.  E.  224.  Wash. 
State  V.  NicoU,  40  Wash.  517,  82  Pac. 
895.  ' 

"It  -is  not  the  service  of  original 
process^  that  gives  force  and  effect  to 
the  injunction.  These  spring  out  of 
and  are  founded  in  the  authority  of  the 
judge  to  grant  it;  and  the  party  against 
whom  it  is  directed,  is  bound  to  observe 
its  commands.  He  disregards  or  dis- 
obeys them  at  his  peril.  The  injunction 
is  itself  process,  and  notice  of  it  to 
the  defendant  is  sufficient  to  give  it 
efficiency.  The  summons  having  been 
issued  in  this  case,  the  action  was  be- 
gun, and  the  judge  had  authority  to 
grant  the  injunction  by  order."  Flem- 
ing V.  Patterson,  99  N.  C,  404;  6  S.  E. 
396.  ' 

Keasou. — In  many  cases  it  is  import- 
ant to  the  ends  of  justice  that  the 
party  defendant  should  not  be  apprised 
of  the  filing  of  the  bill  against  him, 
and  the  granting  of  the  injunction  or 
other  order;  otherwise  it  would  enable 
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him  to  defeat  the  object  of  the  bill  and 
the  relief  asked,  by  removing  property 
or  doing  other  acts  intended  to  be  re- 
strained and  prohibited  by  the  injunC' 
tion  or  order  of  the  judge.  Thebaut 
V.  Canova,  11  Fla.  143. 

There  is  no  legal  objection  that  the 
injunction  and  subpoena  are  served  at 
the  same  time.  Thebaut  v.  Canova,  11 
Fla.  143. 

May  Be  Issued  Before  and  Served 
With  Sununons. — "If  the  action  is  com- 
menced by  service  of  the  summons,  then 
the  statute  permits  the  granting  of  an 
injunction  simultaneously  with  the  serv- 
ice of  the  summons,  or  with  a  lodging 
of  the  summons  with  an  officer  for  serv- 
ice, if  that  be  deemed  a  commence- 
ment of  the  action.  Viewing  the  mat- 
ter from  a  practical  standpoint,  it  ia 
not  reasonable  to  suppose  that  the 
legislature  meant  that  the  preliminary 
injunction  should  be  signed  simulta- 
neously with  the  service  or  lodging  for 
service  of  summons,  in  order  to  be 
granted  at  the  commencement  of  the 
action;  on  the  contrary,  it  would  seem 
to  be  clear  that  such  injunction  might 
be  granted  on  presentation  to  a  judge 
of  the  summons  and  ft  proper  complaint 
or  proofs,  a  reasonable  time  before 
actual  service  or  lodging  for  service  of 
the  summons,  with  a  view  that  such 
order  may  be  served  along  with  the 
summons.  Any  other  construction  would 
practically  deny  the  statutory  right  to 
an  injunction  at  the  commencement  of 
the  action;  tot  it  is  not  conceivable 
that  a  judge  can  always  be  available  to 
grant  an  injunction  at  the  moment  of 
service  of  a  summons.  The  statute  can 
only  be  fully  met  by  permitting  an  in- 
junction order  to  be  served  with  the 
summons,  necessarily  involving  the 
signing  of  the  order  before  such  serv- 
ice." Jordan  V.  Wilson,  69  S.  C.  256, 
48  S.  E.  224. 

An  injunction  served  on  the  agents 
of  defendant  previous  to  the  service 
of  summons  on  the  defendant  is  not 
void.  Daly  v.  Amberg,  126  N.  T.  490, 
27  N.  E.  1038. 

Under  the  Washington  statute  the 
action  is  commenced  by  filing  the  com- 
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be  taken  out  and  served  ;*^  unless  the  defendant  voluntarily  appears."^ 
A  subpoena  is  not  required  to  be  taken  out  with  a  restraining  order 
which  commands  the  defendant  to  appear  on  the  return  day  and  show 
cause  why  an  injunction  should  not  issue."*  The  service  of  a  prelim- 
inary injunction,  however,  does  not  have  the  effect  of  bringing  the 
party  served  therewith  into  court,"^  though  where  the  process  is  there- 
after served  the  injunction  is  valid,  notwithstanding  it  was  served 
prior  to  service  of  process."^ 

B.  Sufficiency.  —  Kestraining  Suits  at  Law.  —  An  injunction 
bill  ancillary  to  a  suit  at  law  is  technically  an  original  one  and  re- 
quires process  and  service  as  other  injunction  bills."^     But  service  of 


plaint,  and  summons  may  issue  within 
60  days  thereafter,  and  therefore  an 
injunction  will  issue  after  bill  filed  and 
prior  to  summons  served.  State  V. 
Nicoll,  40  Wash.  517,  82  Pac.  895. 

62.  Peltier  v.  Peltier,  liar.  (Mich.) 
19;  Allman  v.  United  Brotherhood  of 
Carpenters,  79  N.  J.  Eq.  150,  81  Atl. 
116;  Lee  v.  Cargill,  10  N.  J.  Eq.  331. 

[a]  The  reason  is  that  the  suitor 
•who  would  restrain  his  adversary  must 
use  due  diligence  in  expediting  the 
cause.  Allman  v.  United  Brotherhood 
of  Carpenters,  79  N.  J.  Eq.  150,  81  Atl. 
116. 

[b]  "If  a  complainant  could  obtain 
a  preliminary  injunction  and  not  sum- 
mon the  defendant  to  answer  the  bill, 
he  could  thereby  perpetually  enjoin 
him  without  litigating  the  matter  in 
dispute  between  them,  unless  the  de- 
fendant voluntarily  appeared  and  an- 
swered. Ordinarily  defendants  do  not 
voluntarily  appear.  They  are  gener- 
ally unwilling  to  involve  themselves  in 
the  annoyance  and  expense  of  litiga- 
tion, with  the  hazard  of  defeat,  unless 
compelled  to  do  so  by  a  compulsory 
process  of  the  court:  and  that  is  why 
it  is  that  a  complainant  obtaining  a 
preliminary  injunction  is  required  to 
speed  his  cause  and  bring  the  defend- 
ant compulsorily  into  court  at  the  earl- 
iest day,  and  afford  him  an  opportun- 
ity to  answer  involuntarily,  and  obtain 
the  benefit  of  his  answer."  Allman 
V.  United  Brotherhood,  79  N.  J.  Eq. 
150,  81  Atl.  116. 

63.  Dist.  Twp.  of  Lodomillo  v.  Dist- 
rict Twp.,  54  Iowa  115,  6  N.  W.  163. 

As  to  waiver  of  defective  service  by 
voluntary  appearance,  see  infra,  V,  C. 

64.  Allman  v.  United  Brotherhood  of 
Carpenters,  ,79  N.  J,  Eq,  150,  81  Atl. 
116. 

[a]    "An  order  to  show  cause  serves 


the  purpose  of  a  subpoena  issuing  with 
a  preliminary  writ  of  injunction  to  this 
extent:  it  compels  the  defendant's  ap- 
pearance on  the  return  of  the  order, 
thus  affording  him  an  opportunity  by. 
the  use  of  ex  parte  affidavits,  to  com- 
bat the  complainant's  claim  to  a  prelim- 
inary injunction,  without  his  having  to 
answer  or  appear  generally.  ...  If  on 
the  return  of  the  order  to  show  cause  it 
is  made  absolute,  and  a  preliminary  in- 
junction is  ordered  to  issue,  then  a 
subpoena  must  go  out  with  the  injunc- 
tion, unless,  of  course,  the  defendant 
has  already  voluntarily  answered." 
Allman  v.  United  Brotherhood  of  Car- 
penters, 79  N.  J.  Eq.  150,  81  Atl.  116, 
117. 

65.  District  Twp.  of  Lodomillo  v. 
District  Twp.,  54  Iowa  115,  6  N.  M. 
163. 

66.  District  Twp.  of  Lodomillo  v. 
Dist.  Twp.,. 54  lOwa  115,  6  N.  W.  163; 
Seebor  v.  Hess,  5  Paige  Ch.  (N.  Y.) 
85. 

[a]  Especially  is  th«  rule  stated  in 
the  text  true  where  defendant  voluntar- 
ily appears  after  service.  Parker  v. 
Williams,  4  Paige  Ch.   (N.  T.)  439. 

[b]  Service  Prior  to  Service  of  Sum- 
mons.— (1)  In  Daly  v.  Amberg,  126  N. 
Y.  490,  27  N.  E.  1038;  the  court  said 
that  "it  may  be  admitted  that  an  in- 
junction served  prior  to  the  service  of 
the  summons  in  an  action  is  irregular, 
but  it  by  no  means  follows  that  it  is 
void,"  or  that  the  defendant  may  dis- 
regard it.  (2)  That  it  does  not  render 
injunction  void,  see  Howe  v.  Willard, 
40  Vt.  654,  662.  Compare  State  v. 
Comrs.  of  Eush  County,  35  Kan.  150, 
10  Pac.  535,  holding  the  injunction  is 
void  and  may  be  disregarded. 

67.  Gregory  v.  Pike,  79  Eed.  520,  25 
C.   0.  A.  48, 
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the  subpoena  upon  the  attorney  of  plaintiff  in  an  action  to  restrain 
proceedings  at  law  is  sometimes  sufficient  where  the  plaintiff  himself 
is  a  non-resident  or  cannot  be.  found  within  the  jurisdiction  of  the 
court.^^  "Where  a  statute  provides  for  service  on  a  non-resident  by 
publication,  service  upon  the  attorney  for  plaintiff  in  the  action  at  law 
is  not  sufficient,  however.*' 

C.  Waivee.  —  As  in  other  cases  defective  service  or  the  failure  to 
serve  the  subpoena  on  defendant  may  be  waived  by  a  voluntary  ap- 
pearance.'''' 

VI.  CONSIDERATIONS  INVOLVED  IN  GRANTING  OR  RE- 
FUSING INJUNCTIONS.  —  A.  KuLE  OF  DiscEETiON.  — 1.  In  Gen- 
eral. —  An  injunction  is  an  extraordinary  proceeding,  the  propriety 
of  the  allowance  of  which  depends  upon  a  variety  of  circumstances 
aside  from  the  strictly  defined  right  of  the  complainant,  and  it  is  there- 
fore uniformly  held  that  the  granting  or  refusal  of  an  injunction, 
either  preliminary  or  final,  is  not  a  matter  of  right,  but  rests  in  the 
sound  judicial  discretion  of  the  trial  court,  to  be  exercised  accord- 
ing to  the  facts  and  circumstances  of  each  case,  and  its  discretion  will 
not  be  interfered  with  unless  a  palpable  abuse  is  shown.''^    Especially 


68.  U.  S.— Bartlett  v.  Sultan  of  Tur- 
key, 19  Fed.  346;  Crellin  v.  Ely,  13  Fed. 
420;  "Ward  V.  Seabry,  4  Wash.  426,  29 
Ted.  Caa.  No.  17;161;  Eead  v.  Consequa, 
4  Wash.  174,  20  Fed.  Cas.  No.  11,606; 
Kamm  v.  Stark,  1  Sawy.  547,  14  Fed. 
Cas.  No.  7,604;  Eekerl  v.  Banert,  4 
Wash.  370,  8  Fed.  Cas.  No.  4,266;  Doe 
V.  Johnston,  2  McLean  823,  7  Fed.  Cas. 
No.  3,958.  HI.— Esperson  v.  Pox,  177 
111.  App.  141.  Eng. — Anderson  v.  Lewis, 
3  Bro.  Ch.  429,  29  Eng.  Eeprint  625. 

But  see  Seebor  v.  Hess,  5  Paige  Ch. 
(N.   Y.)    85. 

69.  Death  v.  Pittsburg  Bank,  1  Iowa 
382. 

70.  V.  S.— Logan  «.  Patrick,  5 
Cranch  288,  3  L.  ed.  103.  Ala,.— Ex 
parte  Sayre,  95  Ala.  288,  11  So.  378. 
III.— Hawley  v.  State  Bank,  134  111. 
App.  96.  Ind. — Shafor  v.  Pry,  164  Ind. 
315,  73  N.  E.  698.  la.— Dist.  Twp.  of 
Lodoniillo  v.  Dist.  Twp.,  54  Iowa  115,  6 
N.  W.  163;  Sweatt  v.  Faville,  23  Iowa 
321.  Ky.— XTnderwood  v.  Wood,  93  Ky. 
177,  19  S.  W.  405,  15  L.  R.  A.  825,  fil- 
ing special  and  general  demurrer  is  an 
appearance.  Miss. — Harris  v.  Gwin,  10 
Sraed.  &  U.  563.  N.  J.— Allman  v.  Uni- 
ted Brotherhood  of  Carpenters,  71  N. 
J.  Eq.  150,  81  Atl.  116.  N.  Y.— People 
V.  Central  R.  Co.;  42  N.  T.  283;  Cooley 
V.  Lawrence,  5  Duer  605,  12  How.  Prao. 
176;  Seebor  v.  Hess,  5  Paige  Ch.  85; 
Parker  v.  Williams,  4  Paige  Ch.  438. 
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[a]  Defects  in  the  service  of  the 
original  order  are  waived  by  later  ap- 
pearance of  counsel  on  motion  to  con- 
tinue the  former  order.  Sheffield  v. 
Cooper,  21  App.  Div.  518,  48  N.  Y. 
Supp.  639. 

[b]  Motion  To  Dissolve  as  Ap- 
pearance.— (1)  Where  certain  stock- 
holders intervene  in  an  injunction  suit 
against  a  corporation  of  which  they  are 
stockholders,  and  move  to  dissolve  the 
injunction,  they  submit  themselves  to 
the  jurisdiction  of  the  court.  State  v. 
Kennan,  35  Wash.  52,  76  Pac.  516.  (2) 
In  order  that  a  party  may  make  this 
motion,  when  he  is  not  in  court  by 
plea,  answer  or  demurrer,  he  would  have 
to  api>ear  specially  for  the  purpose  and 
obtain  leave  of  court  to  make  such 
special  appearance.  Allman  v.  Unit. 
Brotherhood  of  Carpenters,  79  N.  J.  Eq. 
150,   81  Atl.   116. 

71.  Xt.  S. — Magruder  v.  Belle  Pourche 
Val.  W.  User's  Assn.,  219  Fed.  72, 
133  C.  C.  A.  524;  South,  etc.  R.  Co.  v. 
Railroad  Com.,  210  Fed.  465;  Cubbins 
V.  Mississippi  River  Com.,  204  Fed.  299, 
307;  American  Grain  S.  Co.  V.  Twin 
City  Separator  Co.,  202  Fed.  202,  120 
C.  0.  A.  644;  York  Haven  Water,  etc. 
Co.  V.  York  Haven  Paper  Co.,  201  Fed. 
270,  279,  119  C.  C.  A.  508;  Kankakee 
V.  American  Water  Supply  Co.,  199  Fed. 
757,   118   C.   C,  A.   195;   Fireball  Gas 
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is  the  granting  or  refusal  of  an  injunction  discretionary  where  it  ap- 


Tank,  etc.  Co.  v.  Commercial  Acety- 
lene Co.,  198  Ted.  650,  117  C.  G.  A. 
354;  Henry  Gas  Co.  v.  United  States, 
191  Fed.  132,  111  0.  C  A.  612;  King 
Lumb.  'Co.  V.  Benton,  186  Fed.  458,  108 
C.  €.  A.  436;  King's  County,  etc.  Co. 
V.  United  States  Consol.,  etc.  Co.,  182 
Fed.  59,  104  0.  0.  A.  499;  Shubert  v. 
Woodward,  167  Fed.  47,  92  C.  C.  A. 
509;  Werner  Co.  v.  Encyclopaedia  Brit- 
annica  Co.,  134  Fed.  831,  1024,  67  C. 
C.  A.  281;  Newton  v.  Lewis,  79  Fed. 
715,  25  C.  C.  A.  161;  Wilmington  City 
By.  Co.  V.  Taylor,  198  Fed.  159;  Des 
Moines  W.  Co.  v.  Des  Moines,  194  Fed. 
557;  North  Fork  Water  Co.  V.  Med- 
land,  187  Fed.  163;  Harriman  v.  North- 
ern Securities  Co.,  132  Fed.  464.  Ala. 
McHan  V.  McMurry,  173  Ala.  182,  55 
So.  793.  Ark.— Miller  v.  O 'Bryan,  36 
Ark.  200.  Cal. — Asiatic  Club  v.  Biggy, 
160  Cal.  713,  117  Pac.  912;  Flood  v. 
Goldstein  Co.,  158  Cal.  247,  110  Pac. 
916;  Miller  V.  Madera,  etc.  Co.,  155  Cal. 
59,  99  Pac.  502,  22  L.  B.  A.  (N.  S.) 
391;  Allen  V.  Pedro,  136  Cal.  1,  68  Pac. 
99;  Marks  v.  Weinstock,  etc.  Co.,  121 
Cal.  53,  53  Pac.  362;  Bigelow  v.  Los 
Angeles,  85  Cal.  614,  24  Pac.  778; 
Marre  v.  Union  Oil  Co.,  17  Cal.  Apji. 
209,  119  Pac.  104.  Colo.— People  v. 
Butler,  24  Colo.  401,  51  Pac.  510,  512. 
Conn. — Lawton  v.  Herrick,  83  Conn. 
417,  76  Atl.  986;  Metropolitan  ftife  Ins. 
Co."  V.  Fuller,  61  Conn.  252,  23  Atl.  193, 
29  Am.  St.  Bep.  196.  D.  C— Whitson 
V.  Columbia  Phonograph  Co.,  18  App. 
Cas.  565.  Fla. — Holt  v.  De  Loach-Ed- 
wards Co.,  56  Fla.  902,  48  So.  1039; 
Builders  Supply  Co.  v.  Acton,  56  Fla. 
756,  47  So.  822.  Ga. — Gaskins  v.  Green, 
141  Ga.  552,  81  S.  E.  882;  Georgia 
Southern,  etc.  By.  Co.  v.  Hawkinsville, 
etc.  B.  Co.,  139  Ga.  119,  76  S.  E.  853; 
Carpenter  v.  Crowley,  136  Ga.  179,  71 
S.  E.  2;  Meadows  v.  Board  of  Educa- 
tion, 136  Ga.  153,  71  S.  E.  146;  How- 
ell V.  Chomsky,  133  Ga.  674,  66  S.  E. 
774;  Winn  v.  Wright,  132  Ga.  412,  64 
S.  E.  326.  Idaho. — Angell  v.  Conti- 
nental Oil  Co.,  19  Idaho  746,  115  Pae. 
692;  Eoberts  v.  Kartzke,  18  Idaho  552, 
111  Pac.  1;  Weber  v.  Delia  Mt.,  etc.  Co., 
11  Idaho  264,  81  Pac.  931;  Shields  v. 
Johnson,  10  Idaho  454,  79  Pac.  394; 
Price  V.  Grice,  10  Idaho  443,  79  Pac. 
387.  IU.--Cragg  v.  Levinson,  238  111. 
69,  87  N.  E.  121,  reversing  141  111.  App. 
536;  Kewaaee  v,  Qtley,  204  111.  402,  68 


N.  E.  388.    Ind Laporte  v.  Scott,  166 

Ind.  78,  76  N.  E.  878;  McConnell  v. 
Hampton,  164  Ind.  547,  73  N.  E.  1092. 
la. — Beidenkopf  1).  Des  Moines  Life 
Ins.  Co.,  160  Iowa  629,  142  N.  W.  434; 
Puson  V.  Conn.,  etc.  Co.,  53  Iowa  609,  0 
N.  W.  7;  Lamb  v.  Burlington,  etc.  B. 
Co.,  39  Iowa  333.  Kan. — Hanke  v.  Har- 
low, 83  Kan.  738,  112  Pac.  616;  State 
V.  Parsons,  95  Pac.  391;  Hurd  v.  Atclil- 
son,  etc.  B.  Co.,  73  Kan.  83,  84  Pac. 
553;  Mead  v.  Anderson,  40  Kan.  203, 
19  Pac.  708.  Ky. — Somerset  Water,  etc. 
Co.  V.  Hyde,  33  Ky.  L.  Bep.  866,  111  S. 
W.  1005.  La. — Buck  v.  Massie,  109  La. 
776,  33  So.  767  (discretionary  only  in 
certain  cases  and  a  matter  of  right  in 
others) ;  State  v.  Judge,  51  La.  Ann. 
1768,  26  So.  374;  State  v.  Bightor,  38 
La.  Ann.  916;  O'Connor  v.  Sheriff,  30 
La.  Ann.  441.  Md. — Bonaparte  v.  Den- 
mead,  108  Md.  174,  G9  Atl.  697;  Whalen 
V.  Baltimore  &  0.  B.  Co.,  108  Md.  11, 
69  Atl.  390,  129  Am.  St.  Bep.  423,  17 
L.  B.  A.  (N.  S.)  130;  Bowie  v.  Smith, 
97  Md.  326,  329,  55  Atl.  625;  Welde  v. 
Scotteu,  59  Md.  72.  Mass. — Martin  v. 
Murphy,  216  Mass.  466,  103  N.  E.  930; 
American  'Circular  Loom  Co.  v.  Wil- 
son, 198  Mass.  182,  84  N.  E.  133,  laQ 
Am.  St.  Bep.  409;  Carleton  v.  Bugg,  149 
Mass.  550,  22  N.  E.  55,  14  Am.  St. 
Bep.  446,  5  L.  B.  A.  193.  Mich.— Onen 
V.  Herkimer,  172  Mich.  593,  138  N.  W. 
198;  Harbor  Springs  L.  Co.  v.  Em- 
mett  Circuit  Judge,  160  Mich.  497,  125 
N.  W.  390;  Campau  v.  National  Film 
Co.,  159  Mich.  169,  123  N.  W.  606; 
Wyoming  Twp.  v.  Stuart,  158  Mich.  60, 
122  N.  W.  214;  Fidelity  Mut.  L.  Ins. 
Co.  V.  Blain,  144  Mich.  218,  107  N.  W. 
877.  Minn. — Ekeberg  v.  Mackay,  114 
Minn.  501,  131  N.  W.  787,  35  L.  B.  A. 
(N.  S.)  909;  Holmes  v.  Park  Bapids, 
etc.  Co.,  108  Minn.  196,  121  N.  W.  877; 
Meagher  v.  Schussler,  106  Minn.  539, 
118  N.  W.  664.  Miss.— Brown  v. 
Speight,  30  Miss.  45.  Mo. — Peltzer  v. 
Gilbert,  260  Mo.  500,  169  S.  W.  257 
(per  Brown,  J.) ;  Johnson  v.  United-  B. 
Co.,  227  Mo.  423,  127  S.  W.  63.  Mont. 
Consolidated,  etc.  Co.  ■».  Struthers,  41 
Mont.  565,  111  Pac.  152;  Maloney  v. 
King,  27  Mont.  428,  71  Pac.  469;  Ana- 
conda, etc.  Co.  V.  Butte,  etc.  Co.,  17 
Mont.  519,  43  Pac.  924.  Nev.— Bhodes 
Min.  Co.  V.  Belleville,  etc.  Co.,  32  Nev. 
230,  106  Pac.  561,  118  Pac.  813;  Mar- 
ino V,  WilliamB,  30  Nev.  360,  96  Pac. 
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pears  not  to  have  been  dependent  upon  or  controlled  by  questions  of 


1073.  N.  H.— Town  of  Bow  V.  Far- 
rand,  92  Atl.  926;  Eastman  v.  Amos- 
keag  Mfg.  Co.,  47  N".  H.  71;  Wason  v. 
Sanborn,  45  N.  H.  169.  N.  J.— Ocean 
City  E.  Co.  V.  Bray,  57  N.  J.  Eq.  164, 
37  Atl.  604.  N.  Y. — Penrhyn  Slate  Go. 
V.  Granville,  etc.  Co.,  181  N.  T.  80,  73 
N.  E.  566;  Half  moon  Bridge  Co.  v. 
Acme  Const.  Co.,  157  App.  Div.  183,  141 
ISr.  y.  Supp.  865;  American  Exch.  Nat. 
Bank  v.  Goubert,  135  App.  Div.  371,  120 
N.  T.  Supp.  397;  Syracuse,  etc.  Co.  v. 
Syracuse  Eapid  T.  R.  Co.,  74  App.  Div. 
565,  77  N.  Y.  Supp.  812.  N.  D.— Sand 
V.  Peterson,  152  N.  W.  271;  Dick- 
son V.  Bows,  11  N.  D.  404,  92  N. 
W.  797.  Okla. — ^Sevcrns  v.  English,  19 
Okla.  567,  101  Pac.  750;  Eeaves  v. 
Oliver,  3  Okla.  62,  41  Pac.  353.  Ore. 
Longshore  Prtg.  Co.  v.  Howell,  26  Ore. 
527,  38  Pac.  547,  46  Am.  St.  Eep.  640, 
28  L.  R.  A.  464;  Burton  v.  Moffitt,  3. 
Ore.  29.  Pa. — Smith  v.  Eowland,  243 
Pa.  306,  90  Atl.  183;  Lehigh  Val.  Coal. 
Co.  V.  Lentz,  228  Pa.  346,  77  Atl.  511; 
Keeling  v.  Pittsburg,  etc.  E.  Co.,  205 
Pa.  31,  54  Atl.  485;  Philadelphia  Ball 
Club  V.  LaJoie,  202  Pa.  210,  222,  51 
Atl.  973,  90  Am.  St.  Eep.  627,  58  L. 
E.  A.  227;  Eobb  v.  Carnegie,  etc.  Co., 
145  Pa.  324,  22  Atl.  649,-  27  Am.  St. 
Eep.  694,  14  L.  E.  A.  329;  Freseraan  v. 
Purvis,  51  Pa.  Super.  506;  Willock  v. 
Arensberg,  51  Pa.  Super.  73;  Pister  v. 
Kutztown  Borough,  49  Pa.  Super.  483 
S.  C. — Alderman  &  Sons  Co.  v.  Wilson, 
69  S.  C.  156,  48  S.  E.  85;  Kelly  v. 
Tiner,  86  S.  C.  160,  68  S.  E.  465;  Pel- 
zer  V.  Hughes,  27  S.  C.  408,  8  S.  E.  781. 
S.  D. — Alsager  v.  Peterson,  31  S.  D.  452, 
141  N.  W.  391;  Shaw  v.  Circuit  Court, 
27  S.  T>.  49,  129  N.  W.  907;  Pirst  Nat. 
Bank  v.  Crabtree,  18  S.  D.  355,  100  N. 
W.  744.  Tenu. — Tennessee  Coal,  etc.  Co. 
V.  Paint  Eock  Plume  &  T.  Co.,  128  Tenn.' 
277,  160  S.  W.  522;  Mabry  v.  Eoss,  1 
Heisk.  769,  773;  Owen  v.  Brien,  2  Coop- 
er's Ch.  295.  Tex. — Simon  v.  Nance 
(Tex.  Civ.  App.),  142  S.  W.  661;  State 
V.  Wilkinson  (Tex.  Civ.  App.),  140  S. 
W.  826.  irtah.— Leitham  v.  Cusick,  1 
Utah  242.  Vt.— Stetson  v.  Stevens,  64 
Vt.  649,  25  Atl.  429;  Griffith  v.  Hilliard, 
64  Vt.  643,  25  Atl.  427.  Va.— Jenkins 
V.  Allen,  80  Va.  668.  Wash.— Perry- 
Leary  L.  Co.  'v.  Holt,  53  Wash.  584,  102 
Pac.  445;  Seymour  v.  La  Purgey,  47 
Wash.  450,  92   Pae.  267.     Wis.— Kiad- 

voi.  xin 


well  V.  Thiesen,  131  Wis.  97,  111  N.  W. 
233;  Walker  v.  Backus  H.  Co.,  97  Wis. 
160,  72  N.  W.  230;  Pioneer,  etc.  Co.  v. 
Bensley,  70  Wis.  476,  36  N.  W.  321. 
Wyo. — Weaver  v.  Eichardson,  132  Pac. 
1148;  Stowe  V.  Powers,  19  Wyo.  291, 
116  Pac.  576;  Collins  v.  Stanley,  15 
Wyo.  282,  88  Pae.  620,  123  Am.  St.  Eep, 
1022.  Eng.— Imperial  Gas  Light  &  C. 
Co.  V.  Broadbent,  7  H.  L.  Cas.  600,  11 
Eng.  Eeprint  239,  5  Jur.  (N.  S.)  1319. 
Can. — ^Hefifernan  v.  Walkerton,  6  Ont.  L. 
E.  79;  Eeynolda  v.  XJrquhart,  5  N.  W. 
Ter.  413;  South  Shore  E.  Co.  v.  Grand 
T.  E.  Co.,  12  Quebec  K.  B.  28. 

[a]  "The  maxim,  one  must  so  use 
his  rights  as  not  to  infringe  upon  the 
rights  of  another,  must  be  upheld  by 
preserving  the  absolute  right  to  recover 
judgment  for  damages  wherever  sub- 
stantial injury  is  shown;  but  there  is 
no  inconsistency  between  this  principle 
and  that  which  makes  the  writ  of  in- 
junction a  matter  for  the  sound  dis- 
cretion of  the  court."  Bliss  v.  Ana- 
conda Copper  Min.  Co.,  167  Ped.  342, 
369. 

[b]  Higher  Degree  of  Discretion. 
The  issuing  or  refusing  of  an  injunc- 
tion "usually  includes  a  higher  de- 
cree of  discretion  than  the  issuance  of 
other  writs."  Ex  parte  Conway,  4  Ark. 
302,  327. 

[c]  Safeguarding  Interests  of  Both 
Parties. — The  court  must  .so  exercise  its 
discretion  as  to  safeguard  the  inter- 
ests of  both  parties.  Spring  Valley  W. 
Co.  V.  San  Francisco,  165  Ped.  667,  710; 
Schneider  v.  New  Amsterdam,  etc.  Co., 
116  App.  Div.  345,  101  N.  Y.  Supp.  535. 

[d]  "It  is  a  broad  discretionary 
power,  essential  to  a  proper  administra- 
tion of  justice,  and  to  be  used  with 
judgment  and  consideration  for  the  in- 
terests of  both  parties,  and  with  good 
common  sense,  to  the  end  that  irrepar- 
able loss  and  useless  litigation  may  be 
prevented,  so  far  as  that  can  justly  be 
done  in  advance  of  a  final  determina- 
tion of  the  rights  of  the  parties. ' '  Mil- 
waukee, etc.  Co.  V.  Bradley,  108  Wis. 
467,  84  N.  W.  870. 

[oj  Where  only  one  of  several  de- 
fendants appeared  at  the  hearing,  it  is 
not  an  abuse  of  discretion  to  refuse  an 
injunction  as  to  those  not  appearing. 
CobbjD.  Hogue,  87  Ga.  450,  13  S.  E.  633, 

[f]    An  agreement  that  an  injunc 
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law,  but  Tipoii  the  decision  of  material  issues  of  fact  upon  which  the 
evidence  was  conflicting/^ 

This  discretion  is  not  arbitrary,  however,  but  is  a  sound  judicial  dis- 
cretion, controlled  by  the  established  principles,  rules  and  practices  ol 
equity  jurisprudence,^^  to  be  exercised  according  to  the  facts  and  cir- 
cumstances of  each  case  with  regard  to  whether  the  assumption  oi 


tion  shall  issue  is  of  no  avail  (1)  and 
cannot  afEeot  the  court's  discretion  to 
grant  or  refuse  the  injunction,  (Neb. 
Johnson  V.  Bouton,  56  Neb.  626,  77  N. 
W.  57.  N.  Y. — Kupfersmith  V.  Hop- 
per &  Son,  122  App.  Div.  31,  106  N.  Y. 
Supp.  797.  Pa. — Seward  v.  Shields,  9 
Pa.  Dist.  593),  (2)  especially  -where  it 
is  sought  for  the  effect  it  ■will  have  upon 
the  contract  rights  of  complainant  with 
third  persons.  National  Phonograph  Co. 
V.  Schlegel,  117  Fed.  624. 

[g]  By  abuse  of  dlscretioa  is  meant 
an  error  of  law  committed  by  the  court. 
Weaver  v.  Eichardson  (Wyo.),  132  Pae. 
1148.  See  also  Chicago  v.  People's  Gas- 
light &  Coke  Co.,  170  111.  App.  98; 
Bissel  v.  Olson,  26  N.  D.  60,  143  N,  W. 
340. 

[h]  The  appellate  court  can  reverse 
only  where  the  record  shows  that  the 
action  of  the  trial  court  in  granting 
the  injunction  was  arbitrary  rather  than 
the  result  of  the  exercise  of  a,  sound 
discretion.  Porters  Bar  D.  Co.  v. 
Beaudry,  15  Cal.  App.  751,  115  Pac. 
951. 

[i]  '  'A  preliminary  injunction  main- 
taining the  status  quo  may  properly  is- 
sue whenever  the  questions  of  law  or 
fact  to  be  ultimately  determined  in  a 
suit  are  grave  and  difficult,  and  injury 
to  the  moving  party  will  be  immediate,- 
certain,  and  great  if  it  is  denied,  while 
the  loss  or  inconvenience  to  the  oppos- 
ing party  will  be  comparatively  small 
and  insignificant  if  it  is  granted. ' '  City 
of  Newton  v.  Levis,  79  Fed.  715,  717,  25 
C.  C.  A.  161. 

[j]  Presumption  as  to  Proper  lEis.ei- 
cise  of  Discretion. — Porters  Bar  D.  'Co. 
V.  Beaudry,  15  Cal.  App.  751,  115  Pac. 
951. 

[k]  Where  Injunction  Refused. 
The  appellate  court  will  more  readily 
interfere  with  the  discretion,  of  the 
chancellor  where  the  injunction  has 
been  refused  than  where  it  has  been 
granted.  Thornton  v.  Towns,  34  Ga. 
136. 

[1]  Where  Fraud  Alleged. — Especi- 
ally will  the  appellate  court,  be  slow  to 


control  the  discretion  of  the  trial  court 
where  fraud  is  alleged.  Isam  v.  Hooks, 
46  Ga.  309. 

72.  U.  S.— Southern  B.  Co.  v.  Caro- 
lina Coal  &  Ice  Co.,  151  Fed.  477,  81 
0.  C.  A.  15;  South,  etc.  R.  Co.  v.  Eail- 
road  Commission,  210  Fed.  465,  482. 
Ga. — Gaskins  v.  Green,  141  Ga.  552,  81 
S.  E.  882;  Haisfield  v.  Gainsville,  138 
Ga.  715,  77  S.  E,  1126;  Kohlruss  v. 
Zachery,  139  Ga.  625,  77  S.  E.  812; 
Hendricks  v.  Jackson,  139  Ga.  604,  77 
S.  E.  816;  Brantley  v.  Lee,  139  Ga, 
600,  77  S.  E.  788;  Kirkland,  etc.  R. 
Co.  V.  Atlantic,,  etc.  E.  Co.,  126  Ga, 
246,  55  S.  E.  23;  Lamar  v.  Gardner, 
111  Ga.  850,  36  S.  E.  640;  Cherokee 
Iron  Co.  V.  Jones,  52  Ga.  276;  Ken- 
dall V.  Dow,  46  Ga.  607.  Kan. — State 
V.  Parsons,  95  Pac.  391.  Minn. — Eke- 
berg  V.  Mackay,  114  Minn.  501,  131 
N.  W.  787,  35  L.  E.  A.  (N.  S.)  909. 
Mont. — Forrester  v.  Butte,  etc.  M.  Co., 
21  Mont.  544,  55  Pac.  229,  353.  Wash. 
Seymour  v.  La  Purgey,~  47  Wash.  450, 
92  Pac.  267.  Wis.— Kradwell  v.  Thiesen, 
131  Wis.  97,  111  N.  W.  233.  Wyo. 
Stowe  V.  Powers,  19  Wyo.  291,  116 
Pac.  576. 

73.  U.  B.— Shubert  v.  Woodward,  167 
Fed.  47,  92  C.  C.  A.  509;  South,  etc. 
R.  Co.  V.  Railroad  Com.,  210  Fed.  465, 
482;  In  re  Arkansas  E.  Bates,  168  Fed. 
720,  722.  Cal.— Gower  v.  Andrew,  59 
Cal.  119,  43  Am.  Rep.  242.  Conn. 
Lawton  v.  Herrick,  83  Conn.  417,  76 
Atl.  986.  ria.— Taylor  v.  Florida,  etc. 
E.  Co.,  54  Fla.  635,  45  So.  574,  127  Am. 
St.  Eep.  155,  16  L.  E.  A.  (N.  S.)  307. 
Ga. — Citizens  Bank  v.  Cook,  63  Ga.  159. 
Ind. — College  Corner,  etc.  Road  v.  Moss, 
77  Ind.  139.  la.— Swan  v.  Indianola, 
142  Iowa  731,  121  N.  W.  547;  Don- 
nelly V.  Smith,  128  Iowa  257,  103  N.  W. 
776.  Ky — Weaver  v.  Toney,  107  Ky. 
419,  54  S.  W.  732,  50  L.  E.  A.  103. 
Mich. — Dodge  v.  Van  Buren,  ll8  Mich. 

189,  76  N.  W.  315,  317.     Mo Johnson 

V.  United  Rys.  Co.,  227  Mo.  423,  127 
S.  W.  63,  71.  Mont.— Butte,  etc.  M. 
Co.  V.  Montana,  etc.  Co.,  21 
Mont.    539,    52     Pac.     375;      Shilling 
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.iurisdiction  would  make  for  justice.'^*    The  injunction  will  not  issue, 
when,  upon  a  broad  consideration  of  the  situation  of  the  parties  in 


V.  Eeagan,  19  Mont.  508,  512,  48  Pac. 
1109.  Nev. — Thorn  v.  Sweeney,  12  Nev. 
251.  K  Y. — Strasser  v.  Moonelis,  108 
N.  Y.  611,  15  N.  E.  730;  Campbell  v. 
Seaman,  63  N.  Y.  568,  20  Am.  Eep. 
567;  Eowley  v.  Van  Benthuysen,  16 
Wend.  309;  Gentil  v.  Arnaud,  38  How. 
Pr.  94.  Tehn. — Flippin  v.  Knaffle,  2 
Cooper's  Ch.  238,  243. 

[a]  When  it  appears  from  the  na- 
ture of  the  ease  and  all  the  facts  that 
a  party  is  not  entitled  to  an  injunc- 
tion, the  granting  thereof  is  error  be- 
cause unauthorized.  The  granting  of 
an  injunction , is  not,  in  such  oases,  a 
matter  of  discretion.  Shilling  v.  Eea- 
gan, 19  Mont.  508,  48  Pac.  1109. 

[b]  Discretion  Not  Uncontrolled. 
"This  does  not  mean  that  a  chancellor 
may  grant  or  refuse  an  injunction  as 
he  pleases,  but  that  his  action  is  con- 
trolled by  considerations  of  conscience. 
He  does  that  which  in  good  conscience 
he  ought  to  do.  The  question  in  each 
case  must  depend  upon  the  circum- 
stances out  of  which  it  grows,  and  re- 
quires the  exercise  of  judgment  in  de- 
termining the  equities  involved."  Heil- 
man  v.  .Lebanon,  etc.  E.  Co.,  180  Pa. 
627,  629,  37  Atl.  119;  Becker  v.  Leb- 
anon, etc.  E.  Co.,  188  Pa.  484,  41  Atl. 
612. 

[c]  Though  the  granting  of  an  in- 
junction is  a  matter  of  discretion,  an 
injunction  granted  where  the  record 
shows  no  grounds  therefor  will  be  set 
aside.  Thompsonville  Scale  Mfg.  Co. 
V.  Osgood,  26  Conn.  16. 

[d]  Where  the  court  below  took  an 
erroneous  view  of  the  situation,  its  ac- 
tion may  be  reviewed.  U.  S. — Miocene 
Ditch  Co.  V.  Jacobsen,  146  Ped.  680, 
77  C.  'C.  A.  106;  Werner  Co.  v.  Ency- 
clopsedia  Britannica  Co.,  134  Fed.  831, 
67  C.  C.  A.  281.  Ga.— Chestatee  Pyrites- 
Co.  V.  Cavenders  Creek  Gold  Min.  Co., 
118  Ga.  255,  45  S.  E.  267;  Head  V. 
Bridges,  72  Ga.  30;  Poole  v.  Sims,  67 
Ga.  36  (errors  of  law  committed).  N,  Y. 
Birge  v.  Berlin  Iron  Bridge  Co.,  133 
N.  Y.  477,  31  N.  E.  609;  Selchow  v. 
Baker,  93  N.  Y.  59,  45  Am.  Eep.  169. 
Wis.— De  Pauw  v.  Oxley,  122  Wis.  656, 
100  N.  W.  1028. 

[e]  Questions  of  law  reviewable 
(1)   by  the  appellate   court.     Penrhyn 
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Slate  Co.  V.  Granville,  etc.  Co.,  181 
N.  Y.  80,  73  N.  E.  566.  (2)  Thus 
where,  on  an  application  for  injunction, 
based  on  issues  of  fact  and  law,  the 
court  granted  the  injunction  basing  his 
decision  on  the  question  of  law,  and 
affirmatively  showing  he  did  not  con- 
sider the  question  of  fact,  the  rule  ol 
discretion  is  not  applicable.  Ga. — Hill 
V.  Wadley  So.  E.  Co.,  128  Ga.  705,  57 
S.  E.  795;  High  Shoals  Mfg.  Co.  v.  ' 
Penick,  127  Ga.  504,  56  S.  E.  648.  N.  Y. 
Smith  «.  Eochester,  92  N.  Y.  463,  487, 
44  Am.  Eep.  393.  S.  D.— Phonix  Ins. 
Co.  V.  Perkins,  19  S.  D.  59,  101  N.  W. 
1110. 

[f]  Sufaciency  of  Complaint,  as 
Controlling  Discretion. — (1)  Because 
the  verified  complaint  alleges  ultimate 
facts  only,  it  cannot  be  said  that  the 
trial  court  abused  its  discretion  in 
granting  the  injunction  (Porter's  Bar 
D.  Co.  V.  Beaudry,  15  Cal.  App.  751, 
115  Pac.  951) ;  (2)  but  where  the  com- 
plaint does  not  state  a  cause  of  action, 
a  preliminary  injunction  is  unauthorized 
and  to  grant  it  is  an  error  of  law  re- 
viewable by  the  appellate  court  (Brass 
V.  Eathbone,  153  N.  Y.  435,  47  N.  E. 
905;  MoHenry  v.  Jewett,  90  N.  Y.  58; 
Goldman  v.  Corn,  111  App.  Div.  674, 
97  N.  Y.  Supp.  926).  (3)  And  though 
evidence  may  be  offered  in  the  shape 
of  affidavits  to  support  the  allegations 
of  the  complaint,  when  the  complaint 
shows  no  cause  of  action,  or  right  of 
relief,  such  right  cannot  be  established 
by  affidavits.  Brass  v.  Eathbone,  153 
N.  Y.  453,  47  N.  E.  905;  McHenry  V. 
Jewett,  90  N.  Y.  58;  Goldman  v.  Corn, 
111  App.  Div.  674,  97  N.  Y.  Supp.  926; 
Heine  v.  Eohner,  29  App.  Div.  239,  51 
N.  Y.  Supp.  427. 

[g]  That  the  object  of  the  action 
may  be'  defeated  by  refusing  a  tem- 
porary order,  is  not  of  itself  sufficient 
to  deprive  the  court  of  all  discretionary 
power.  Young  v.  Campbell,  75  N.  Y. 
525,   526. 

74.  Cal.— Allen  v.  Pedro,  136  Cal.  1, 
68  Pac.  99.  Conn. — Lawton  v.  Herriek, 
83  Conn.  417,  76  Atl.  986;  Camp  v. 
Bates,  11  Conn.  51,  27  Am.  Dec.  707. 
Ga. — Green  v.  Freeman,  126  Ga.  274, 
55  S.  E.  45.  Idaho.— Price  v.  Price,  10 
Idaho  443,  79  Pac.  387.    Ind.— Vandalia 
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interest  good  conscience  does  not  require  iV^  A  temporary  injunc- 
tion is  not  a  matter  of  right  even  where  the  complaint  states  a  cause 
of  action  and  an  injunction  is  the  only  relief  sought,^"  or  where  com- 
plainant's right  has  been  established  at  law/^  but  the  court  will  consider 
all  the  circumstances,  the  consequences  of  the  action,  and  the  real  equity 
of  the  case.  The  general  rule  adopted  by  courts  in  granting  injunc- 
tions pendente  lite  is  more  liberal,  of  course,  than  that  applied  upon 
the  trial  of  the  cause  upon  its  merits.''* 

Statutes  sometimes  make  an  injunction  a  matter  of  right  under  cer- 
tain circumstances,  in  which  case  it  is  error  to  refuse  the  injunction 
when  the  circumstances  authorizing  it  exist.^"       » 


Coal  Co.  V.  Lawson,  43  Ind.  App.  226, 
87  N.  E.  47,  55.  Md. — McCreery  v. 
Sutherland,  23  Md.  471,  87  Am.  Dec. 
578;  Canton  Co.  v.  Northern  Cent.  K. 
Co.,  21  Md.  383.  Miss. — Jones  v.  Com- 
mercial Bank,  5  How.  43,  35  Am.  Dee. 
419.  N.  J. — ^Marvel  v.  Jonah,  81  N.  J. 
Eq.  369,  86  Atl.  968;  Sternberg  v. 
O'Brien,  48  K.  J.  Eq.  370,  22  Atl.  348. 
N.  M.— Matter  of  Sloan,  5  N.  M.  590, 
25  Pac.  930.  N.  Y.— Wormser  v.  Brown, 
149  N.  T.  163,  43  N.  E.  524;  Castle  v. 
Bell  Tel.  Co.,  30  Misc.  38,  61  N.  T. 
Supp.  743,  affirmed,  49  App.  Div.  437, 
63  jr.  T.  Supp.  482.  Pa.— Becker  v. 
Lebanon,  etc.  R.  Co.,  188  Pa.  484,  41 
Atl.  612;  Heilman  v.  Lebanon,  etc.  E. 
Co.,  180  Pa.  627,  37  Atl.  119.  Va. 
Tate  V.  Vance,  27  Gratt.  571. 

fa]  "Whether  writs  of  this  class 
will  be  allowed  depends  not  upon  the 
strict  right  of  the  parties  to  some  re- 
dress, nor  upon  the  question  whether 
the  defendants  have  violated  some  legal 
right,  but  it  depends  upon  whether,  un- 
der the  circumstances,  this  extraordi- 
nary process  should  go  in  the  particular 
instance."  Ocean  City  E.  Co.  v.  Bray, 
57  N.  J.  Eq.  164,  167,  37  Atl.  604. 

75.  U,  S. — Mountain  Copper  Co.  v. 
United  States,  142  Eed.  625,  640,  73 
C.  C.  A.  621.  Kan.— Atchison,  etc.  E. 
Co.  V.  Meyer,  62  Kan.  696,  64  Pac. 
597.  Md.— Boure  v.  Smith,  97  Md.  326, 
55  Atl.  625.  N.  Y.— Penrhyn  Slate  Co. 
V.  Granville,  etc.  Co.,  181  N.  Y.  80, 
73  N.  E.  566.  Ohio.— Parsons  v.  Ohio 
P.  Co.,  27  Ohio  C.  C.  162.  Pa.— Speese 
V.  Schuylkill,  etc.  E.  Co.,  10  Pa.  Dist. 
515. 

76.  Although  the  complaint  states  a 
cause  of  action  and  warrants  the  Is- 
suance of  an  injunction,  and  the  ap- 
plication is  made  upon  the  complaint 
alone,  the  refusal  of  aa  injunction  is 


not  error.  McGregor  v.  Case,  80  Minn. 
214,  83  N.  W.  140;  Kelly  v.  Tiner,  86 
S.  C.  160,  68  S.  E.  465;  Marion  County 
Lumb.  Co.  V.  Tilghman  L.  Co.,  75  S.  C. 
220,  55  S.  E."  337. 

77.  Parker  v.  Winnipiseogee,  etc. 
Co.,  2  Black  (U.  S.)  545,  17  L.  ed. 
333;  McCarthy  V.  Bunker  Hill,  etc. 
Co.,  164  Fed.  927,  92  C.  C.  A.  259; 
Cragg  V.  Levinson,  238  111.  69,  87  N.  E. 
121,  reversing  141  HI.  App.  536. 

[a]  Where  the  existence  of  a  nuis- 
ance has  been  established  at  law,  an 
injunction  is  a  matter  of  right.  Wil- 
liams V.  Haile  Gold  Min.  Co.,  85  S.  C. 
1,  66  S.  E.  117.  See  contra,  Eastman 
V.  Amoskeag  Mfg.  Co.,  47  N.  H.  71, 
79.     And  see  the  title  "Nuisance." 

78.  Boise  Development  Co.  v.  Idaho, 
etc.  Bank,  24  Idaho  86,  133  Pac.  916. 

79.  Buck  V.  Massie,  109  La.  776,  33 
So.  767  (art.  298-302,  Code  Proc,  pro- 
vides that  an  injunction  "must"  issue 
in  specified  eases);  Beebe  v.  Guinalt, 
29   La.   Ann.   795. 

[a]  In  South  Carolina  it  is  provided 
that  where  an  injunction  is  the  sole 
purpose  of  the  action  and  a  temporary 
injunction  is  essential  to  the  assertion 
and  preservation  of  a  legal  right  if 
established  as  alleged  in  the  complaint, 
(1)  it  is  error  to  refuse  a  temporary 
injunction.  Crawford  v.  Atlantic,  etc. 
Co.,  77  S.  C.  81,  57  S.  E.  670;  Marion 
County  L.  Co.  1).  Tilghman  Lumb.  Co., 
75  S.  C.  220,  55  S.  E.  337;  Alderman, 
etc.  Co.  V.  Wilson,  69  S.  C.  156,  48  S.  E. 
85  (Code  Civ.  Proc,  ch.  3);  Eiley  v. 
Charleston  Union  Station  Co.,  67  S.  0. 
84,  45  S.  E.  149;  Darlington  Oil  Co. 
V.  Pee  Dee  Oil  &  Ice  Co.,  62  S.  C.  196, 
40  S.  E.  169.  (2)  "This,  however, 
does  not  mean  that  a  right  to  a  tem- 
porary injunction  pendente  lite  follows 
automatically,  if  the  complaint  states 
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Failure  To  Make  Full  and  Candid  Disclosure.  —  Since  this  discretion  ia 
to  be  exercised  according  to  the  facts  and  circumstances  of  each  case, 
it  r  ecessarily  follows  that  the  court  has  the  right  to  require  a  full  and 
candid  disclosure  of  all  the  facts,  and  if  there  appears  in  the  proceed- 
ing sufficient  to  show  that  this  has  not  been  made,  he  may  properly 
refuse  to  grant  the  injunction,^"  unless  the  suppression  of  pertinent 
facts  is  satisfactorily  explained,"^  And  when  the  danger  or  injury 
threatened  is  of  a  character  which  cannot  he  easily  remedied  if  the 
injunction  is  refused,  and  there  is  no  denial  that  the  act  charged  ia 
contemplated,  the  temporary  injunction  should  be  granted  unless  the 
case  made  by  the  bill  is  satisfactorily  refuted  by  the  defendant.*^ 

Temporary  Restraining  Orders. —  Since  the  granting  or  refusal  of  a 
temporary  injunction  lies  within  the  sound  discretion  of  the  court, 
the  issuance  of  a  temporary  restraining  order  ex  parte  pending  the 
hearing  on  the  order  to  show  cause  lies  still  more  largely  within  the 
sound  discretion  of  the  court  or  judge.^^    So  too,  the  granting  or  re- 


a,  cause  of  action  for  injunction.  The 
court  should  consider  the  showing  made 
In  opposition  thereto,  and  must  deter- 
mine, in  view  of  all  the  circumstances, 
subject  to  review  by  this  court,  whether 
the  injunction  is  i:easonably  essential 
to  protect  the  legal  right  of  plaintiff 
pending  the  litigation."  Kelly  v.  Ti- 
ner,  86  S.  0.  160,  68  S.  E.  465-  Marion 
County  L.  Co.  v.  Tilghman  L.  Co.,  75 
S    C.  220,  55  S.  E.  337. 

[b]  In  Wisconsin  it  is  teld  that 
where  the  complaint  states  a  cause  of 
action  and  the  motion  papers  disclose  a 
reasonable  probability  of  plaintiff's  ul- 
timate success,  it  is  well-nigh  an  im- 
perative duty  of  the  court  to  preserve 
the  status  quo  by  temporary  injunction, 
if  its  disturbance  pendente  lite  will 
render  futile  in  considerable  degree  the 
judgment  sought,  or  cause  serious  and 
irreparable  injury  to  one  party;  es- 
pecially if  injury  to  the  other  is  slight, 
or  of  a  character  easily  compensable  in 
money,  and  the  discretion  vested  in  the 
court  is  largely  over  the  question  of 
terms  of  the  restraint  and  the  protec- 
tion of  rights  by  bonds  from  one  party 
to  the  other.  §2774,  Rev.  St.,  1898,  en- 
larges the  duty  of  the  court  as  it  ex- 
isted under  former  chancery  practice. 
De  Pauw  v.  Oxley,  122  "Wis.  656,  100  N. 
W.  1028.  See  also  Milwaukee,  etc.  E. 
Co.  V.  Bradley,  108  M^is.  467,  84  N.  W. 
870. 

80.  TT.  S.— Morris  ®.  Bean,  123  Fed. 
618.  Colo.— People  v.  Butler,  24  Colo. 
401,  51  Pae.  510,  512.  Md.— Tifel  v. 
Jenkins,  95  Md.  665,  53  Atl.  429;  Coun- 
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ty  Comrs.  i).  Franklin  Coal  Co.,  45  Md. 
470;  Eeddall  v.  Bryan,  14  Md.  444,  476, 
74  Am.  Dec.  550. 

81.  Becker  v.  -Gibert  (IT.  J.  Bq.),  60 
Atl.  29;  Levi  v.  Schoenthal,  57  N.  J. 
Eq.   244,   41   Atl.   105. 

[a]  Not  only  should  every  one  who 
applies  for  this  extraordinary  writ  come 
into  court  with  clean  hands  and  hon-, 
est  motives,  but  his  motives  being  a 
matter  peculiarly  within  his  own  knowl- 
edge, when  his  good  faith  is  chal- 
lenged, he  should  be  able  to  furnish 
convincing  evidence  that  the  action  is 
not  maintained  primarily  to  promote 
some  improper  purpose.  Brown,  J.,  in 
Peltzer'  v.  Gilbert,  260  Mo.  500,  169 
S.  W.  257. 

82.  United  States  V.  Duluth,  1  Dill. 
469,  475,  25  Fed.  Cas.  No.  15,001. 

83.  Fla.— Suwannee  &  S.  P.  E.  Co. 
V.  West  Coast  E.  Co.,  50  Fla.  609,  612, 
39  So.  538.  Idaho. — ^Eoberts  v.  Kartzke, 
18  Idaho  552,  111  Pac.  1.  Kan.— 01m- 
stead  V.  Koester,  14  Kan.  463.  Ky. 
Weaver  v.  Toney,  107  Ky.  419,  431, 
54  S.  W.  732,  50  L.  E.  A.  105.  N.  Y. 
Androvette  V.  Bowne,  4  Abb.  Pr.  440, 
15  How.  Pr.  75. 

[a]  "Where  an  application  is  made 
on  the  complaint  alone  as  in  the  case 
at  bar,  and  without  notice  to  the  ad- 
verse party,  where  the  court  knows  of 
its  own  knowledge  that  notice  may 
readily  be  given,  and  has  the  author- 
ity to  interrogate  the  applicant  or  hia 
attorney  as  to  the  facts  stated  i^i  the 
complaint  and  may  consider  such  in- 
formation in  passing  upon  the  applica- 
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fusal  of  a  restraining  order,  pending  an  appeal,  rests  in  the  sound 
discretion  of  the  court.** 

2.  Mandamus  To  Compel  Issuance Since  the  issuance  or  refusal 

of  an  injunction  is  a  matter  resting  within  the  discretion  of  the  court, 
an  appellate  court  will  not  grant- a  writ  of  mandamus  to  compel  its 
issuance  or  the  dissolution  thereof ,*°  save  where  a  statute  makes  an 
injunction  mandatory  in  specific  instances,  in  which  case  mandamus 
will  lie  to  compel  its  issuance.** 

3.  Imposing  Terms.  —  In  order  to  prevent  great  injury  to  the  de- 
fendant, when  the  complainant  is  prima  facie  entitled  to  a  temporary 
injunction,  the  court  may,  in  the  exercise  of  a  sound  discretion,  im- 
pose terms  and  conditions  upon  the  parties  at  whose  instance  it  pro- 
poses to  act.*'    Thus  as  a  condition  to  refusing  a  preliminary  injunc- 


tion for  a  temporary  restraining  order, 
the  granting  of  such  a  restraining  or- 
der rests  more  largely  in  the  discre- 
tion of  the  court  than  an  application 
made  upon  notice."  Eoberts  v.  Kartzke, 
18  Idaho  552,  556,  111  Pac.  1.     . 

84.  Coopey  v.  Keady  (Ore.),  139 
Pac.  108,  wherein  the  court  said:  "The 
granting  or  refusal  of  restraining  or- 
ders rests  in  the  sound  discretion  of 
the  court;  but  this  discretion  is  not 
an  arbitrary  one,  and  it  must  be  exer- 
cised in  accordance  vrith  the  principles 
of  equity  and  good  conscience." 

85.  U.  S.—Ex  parte  Schwab,  98  IT. 
S.  240,  25  L.  ed.  105.  Ala. — Ex  parte 
City  Council  of  Montgomery,  24  Ala. 
98.  Ark. — Ex  parte  Batesville,  etc.  E. 
Co.,  39  Ark.  82;  Ex  parte  Hays,'  26 
Ark.  510.  See  contra,  Ex  parte  Pile, 
9  Ark.  836;  Ex  parte  Conway,  4  Ark. 
302.  Colo.— People  v.  Butler,  24  Colo. 
401,  51  Pac.  510.  La. — Communy  v. 
O'Sullivan,  127  La.  179,  53  So.  484; 
State  V.  King,  105  La.  731,  30  So. 
101;  State  V.  Police  Jury,  39  La.  Ann. 
T59,  2  So.  305;  State  v.  Judge,  36  La. 
Ann.  394;  State  v.  Judge,  28  La.  Ann. 
905,  26  Am.  Bep.  115.  Mich.— Kelsey 
V.  Wayne  County  Court  Judge,  120 
Mich.  457,  79  N.  W.  694;  Briggs  v. 
Wayne  County  Court  Judge,  118  Mich. 
200,  76  N.  W.  1134;  Detroit,  etc.  R. 
Co.  V.  Frazer,  98  Mich.  141,  56  N.  W. 
1109. 

[a]  In  Michigan  (1)  where,  the  re- 
turn shows  the  question  in  dispute  is 
one  of  law  merely  (Ionia,  etc.  Ins. 
Co.  1).  Ionia  Cir.  Judge,  100  Mich.  606, 
59  N.  W.  250,  32  L.  E.  A.  48),  (2) 
or  where  the  action  complained  of  is 
beyond  any  proper  discretionary  power 
or  is  an  abuse  of  discretion,  the  appel- 


late court  will  interfere  by  mandamus 
if  there  is  urgency  or  pressing  occasion 
to  do  so.  Detroit  v.  Circuit  Judge,  79 
Mich.  384,  44  N.  W.  622.  See  also 
Bogert  V.  Jackson,  118  Mich.  457,  76 
N.  W.  983;  Dodge  v.  Van  Buren,  118 
Mich.  189,  76  N.  W.  315;  Tawas,  etc. 
E.  Co.  V.  Judge,  44  Mich.  479,  7  N.  W. 
65. 

86.  Communy  v.  O'Sullivan,  127  La. 
179,  53  So.  484,  La.  Code  Prac,  arts. 
298-302,  provides  in  what  cases  injunc- 
tions are  mandatory  and  mandamus 
will  lie  to  compel  its  issuance  in  such 
cases  only. 

87.  tr.  S.— Meyers  v.  Block,  120  TJ. 
S.  206,  214,  7  Sup.  Ct.  525,  30  L.  ed. 
642;  Eussell  v.  Parley,  105  TJ.  S.  433, 
437,  26  L.  ed.  1060;  Parker  v.  Circuit 
Court,  12  Wheat.  561,  6  L.  ed.  729; 
Louisville  &  N.  E.  Co.  v.  Western  Union 
TeL  Co.,  207  Fed.  1,  124  C.  C.  A.  573, 
affirming  201  Fed.  946;  Arlington 
Heights  Ft.  Co.  v.  Southern  Pac.  Co., 
175  Fed.  141  (increase  of  rates  en- 
joined on  condition  bond  was  given) ; 
In  re  Arkansas  E.  Bates,  168  Fed.  720, 
723  (fixing  maximum  rates  pending  liti- 
gation) ;  Spring  Val.  W.  Co.  v.  San 
Francisco,  165  Fed.  667j  712.  Ark. 
Neal  V.  Taylor,  56  Ark.  521,  56  S.  W. 
352  (bond  required) ;  Miller  v.  O  'Bryan, 
36  Ark.  200.  Cal. — Guttenberger  v. 
Woods,  51  Cal.  523;  Prader  v.  Purkett, 
13  Cal.  588.  Ga.— Glover  v.  Central  Irr. 
Co.,  133  Ga.  62,  65  S.  E.  147;  Hitt  v. 
Americus  Preston  Co.,  96  Ga.  788,  22 
S.  B.  926;  Macon,  etc.  B.  Co.  v.  Gibson, 
85  Ga.  1,  11  8.  B.  442,  21  Am.  St. 
Bep.  135,  147;  Allen  v.  Btheredge,  84 
Ga.  550,  11  S.  E.  136  (money  admitted 
to  be  due  Required  to  be  paid  into 
court);    Chattanooga,    etc.    E.     Co,    v. 
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tion,  the  court  may  provide  in  some  cases  that  the  injunction  issue 


Jones,  80  Ga.  264,  9  S.  E.  1081.  HI. 
Hanford  v.  Blessing,  80  111.  188.  Ky. 
Bradley  v.  Lamb,  Hard.  527,  release  of 
errors  required  as  condition  to  staying 
proceedings  on  judgment.  Mass. — Amer- 
ican Circular  Loom  Co.  v.  Wilson,  198 
Mass.  182,  211,  84  N.  E.  133,  126  Am. 
St.  Eep.  409.  Neb. — Commercial  State 
Bank  v.  Ketcham,  92  N.  W.  998,  pay- 
ment of  money  into  court.  N.  J. — Gas 
Light  Co.  V.  South  Eiver,  77  N.  J.  Eq. 
487,  77  Atl.  473;  Metropolitan  Ins.  Co. 
V.  Hamilton  (N.  J.  Eq.),  70  Atl.  677; 
Sternberg  v.  Wolff,  56  N.  J.  Eq.  389, 
39  Atl.  397,  67  Am.  St.  Eep.  494,  39 
L.  E.  A.  762;  Packard  v.  Bergen  Neck 
E.  Co.,  48  N.  J.  Eq.  281,  22  Atl.  227. 
N.  Y. — Economic-  Power,  etc.  Co.  v. 
Buffalo,  128  App.  Div.  883,  112  N".  Y. 
Supp.  1127;  Lozier  Motor  Co.  v.  Ball, 
53  Misc.  375,  104  N.  Y.  Supp.  771; 
St.  Eegis  Paper  Co.  v.  Santa  Clara  L. 
Co.,  31  Misc.  695,  66  N.  Y.  Supp.  59. 
N.  C— Kerr  v.  Hicks,  154  N.  C.  608, 
70  S.  E.  621.  Teim.— Hubbard  v.  Era- 
veil,  12  Lea  304,  314;  Newell  v.  Partee, 
10  Humph.  325.  Va.— Great  Palls  Mfg. 
Co.  V.  Henry's  Admr.,  25  Gratt.  575; 
Warwick  v.  Norvell,  1  Leigh  96  (re- 
quired to  confess  judgment  to  stay  pro- 
ceedings at  law).  Wash. — Everett  W. 
Co.  V.  Powers,  37  Wash.  143,  79  Pac. 
617  (injunction  limit-ed  to  thirty  days 
in  order  to  allow  institution  of  con- 
demnation proceedings) ;  Hathaway  v, 
Yakima  W.,  etc.  Co.,  14  Wash.  469, 
Pac.  896,  53  Am.  St.  Eep.  874.  Wis. 
Attorney  General  v.  Chicago,  etc.  E. 
Co.,  35  Wis.  425. 

But  see  Porter  v.  Speno,  13  Idaho 
600,  92  Pac.  367. 

[a]  Thus  in  Dupree  v.  Brunswick,  82 
Ga.  727,  9  S.  E.  1085,  an  injunction  was 
granted  restraining  a  city  from  re- 
moving a  blacksmith  shop  building, 
though  the  removal  of  the  forge  might 
be  necessary,  the  court  imposing  the 
condition  on  complainant  that  he  should 
not  use  the  building  as  a  blacksmith 
shop,  to  be  dissolved  instanter  if  it 
be  so  used. 

[b]  In  Lonsdale  Co.  v.  Woonsocket, 
25  E.  L  428,  56  Atl.  448,  an  order  was 
made  directing  the  issuance  of  an  in- 
junction jinless  condemnation  proceed- 
ings  were   started  within   thirty   days. 

[c]  As  a  condition  to  granting  a 
preliminary  injunction  or  temporary  or- 
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der  restraining  a  city  from  enforcing 
an  ordinance  regulating  the  price  oi 
gas,  (1)  the  court  may  require  the  gas 
company  to  pay  into  court  to  await  the 
final  determination  of  the  suit,  any 
sums  collected  in  excess  of  the  amount 
fixed  by  the  ordinance  (San  Erancisco, 
etc.  Co.  V.  San  Francisco,  164  Eed. 
884),  (2)  or  as  has  been  said  to  be 
the  better  method,  require  such  com- 
pany to  give  a  bond,'  with  provisions 
in  the  order  that  the  company  shall, 
on  or  after  the  first  of  each  month,  file 
with  the  clerk  of  the  court  a  sworn 
statement  showing  the  actual  amount 
collected  from  the  consumers  during 
the  month,  and  what  would  have  been 
collected  under  the  rates  fixed  by  the 
suspended  order;  that  upon  final  decree, 
if  it  shalj  be  determined  that  the  order 
of  the  commission  regulating  the  rate 
or  the  ordinance  doing  so  is  valid,  then 
the  company  shall,  within  a  definite 
time  to  be  fixed  by  the  decree,  pay  into 
court  the  full  amount  collected  by  it 
in  excess  of  the  rates  fixed  by  the  or- 
der or  ordinance,  together  with  legal 
interest  thereon  from  the  date  of  its 
collection,  such  amount,  principal,  and 
interest  to  be  distributed  and  returned 
to  the  consumers  through  a  special  mas- 
ter to  be  named  by  the  court.  Pacific 
Gas,  etc.  Co.  v.  City  &  County  of  San 
Francisco,  211  Fed.  202,  following  Bon- 
bright  V.  Geary,  210  Fed.  44. 

[d]  "It  is  true  that  the  courts  have 
held  that  the  fact  that  the  defendants' 
rights  may  be  secured  by  boijd  is  some- 
times a  sound  Reason,  in  cases  where 
the  final  result  is  doubtful,  for  exercis- 
ing judicial  discretion  in  favor  of 
granting  the  preliminary  injunction. 
But  that  rule  is  not  always  controlling, 
and  clearly  it  should  not  be  applied 
in  cases  where  the  bond  does  not  af- 
ford adequate  protection."  Eailroad 
Com.  V.  Central  of  Ga.  E.  Co.,  170  Fed. 
225,  232,  95  C.  C.  A.  117. 

[e]  The  power  to  impose  such  con- 
ditions is  founded  upon,  and  arises 
from,  the  discretion  which  the  court 
has  in  such  cases,  to  grant,  or  not  to 
grant  the  injunction  applied  for.  It 
is  a  power  inherent  in  the  court,  as  a 
court  of  equity,  and  has  been  exercised 
from  time  immemorial.  The  older 
authorities  refer  to  numerous  instances 
in  which  it  has  been  exercised.     Eua- 
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unless  defendant  give  a  bond  to  complainant,'*  though  it  cannot  do  so 
■wh«re  such  a  bond  would  not  afford  the  plaintiff  adequate  protection 
from  the  threatened  irreparable  damage.^"  Where  the  court  finds  the 
status  quo  should  be  preserved,  neither  party  will  be  allowed  to  change 
the  status  quo  by  giving  a  bond."" 

Believing  From  Conditions.  —  It  would  seem  to  follow  that,  in  the  ab- 
sence of  an  imperative  statute  to  the  contrary,  the  court  should  have 


Bell  V.  Parley,  105  TJ.  S.  433,  438,  16 
h.  ed.  1060. 

[f]  Effect  of  Imposing  Conditions. 
In  Spring  Val.  W.  Co.  V.  San  Francisco, 
165  Fed.  667,  712,  it  is  said:  "If  now 
the  court  in  its  discretion  sees  fit  to 
grant  an  injunction  pending  the  suit, 
under  conditions  which  limit  complain- 
ant's liberty  to  exact  rates,  it  is  sim- 
ply defining  the  privilege  which  it 
confers,  not  curtailing  a  right." 

[g]  The  injunction  order  is  not 
effectual  until  the  conditions  imposed 
have' been  complied  with.  Pell  v.  Lan- 
der, 8  B.  Mon.  (Ky.)  554;  Williams  v. 
Huff,  1  Dall.  (Tex.)  554. 

[h]'  Enforcing  Compliance  With  Con- 
ditions.— When  the  court  grants  the  in- 
junction on  stated  conditions,  such, 
party  by  accepting  the  grant  becomes 
bound  by  the  conditions  and  the  court 
may  subsequently  enforce  compliance 
therewith,  and  in  so  doing,  does  not, 
though  ordering  the  party  to  do  phy- 
sical acts,  violate  the  statutory  rule 
against  granting  mandatory  injunctions. 
Wayeross  Air-Line  E.  Co.  v.  Georgia 
So.  Pine  Co.,  Ill  Ga.  233,  36  S.  E. 
641. 

88.  Ga.— Stewart  &  Bro.  »..  Davis- 
Sears  L.  Co.,  132  Ga.  205,  62  S.  E.  817; 
Daniel  v.  New  Eng.  Co.,  105  Ga.  511, 
31  S.  E.  167;  Glessner  v.  Windsor,  97 
Ga.  422,  24  S.  E.  845.  N.  Y.— Eno  V. 
Metropolitan  El.  E.  Co.,  56  Super.  Ct. 
313,  8  N.  Y.  Supp.  197.  N.  C— Ousby 
V.  Neal,  99  N.  O.  146,  5  S.  E.  901; 
Lewis  V.  Eoper  Lumber  Co.,  99  N.  C. 
11,  5  ,S.  E.  19. 

[a]  A  bond  provided  as  a  condition 
to  a  refusal  of  the  injunction  would  be 
a  privilege  offered  to  the  defendant, 
and  not  a  mandate.  Thompson  v.  Hall, 
67  Ga.  627. 

[b]  Temporary  injunction  granted  to 
restrain  insolvent  trespasser,  to  become 
perpetual  unless  defendant  instituted 
proceedings  to  try  the  title  within  a 
reasonable  time.  Sills  v.  Goodyear,  80 
Mo.  App.  128. 


89.  U.  S.— Tilghman  ».  Mitchell,  9 
Blatchf.  18,  23  Fed.  Cas.  No.  14,042. 
Ga. — Hart  v.  Lewis,  Shore  &  Co.,  126 
Ga.  439,  55  S.  E.  189;  Stoner  v.  Pat- 
ten, 124  Ga.  754,  52  S.  E.  894;  Mullis 
V.  Nichols,  105  Ga.  465,  30  S.  E.  654; 
Woodall  V.  Cartersville,  etc.  Co.,  104 
Ga.  156,  30  S.  E.  665.  La.— State  v. 
Judge,  52  La.  Ann.  103,  26  So.  769,  in- 
junction against  trespass  should  not  be 
dissolved  on  bond.  Mont. — Forrester 
V.  Butte,  etc.  Min.  Co.,  21  Mont.  544, 
55  Pac.  229,  rehearing  denied,  21  Mont. 
544,  55  Pac.  353. 

.[a]  In  Georgia  a  statute,  §4927, 
Civ.  'Code,  provides  for  an  injunction 
to  restrain  the  cutting  of  timber,  etc., 
where  complainant  has  a  perfect  title 
to  the  land  upon  which  the  timber  is 
being  cut,  and  the  court  must  require 
a  bond  from  complainant;  it  is  there- 
fore improper  for  the  court  to  grant 
an  injunction  and  provide  for  its  dis- 
solution upon  the  giving  of  a  bond 
by  defendant.  Union  Lumber  Co.  v, 
Allen,  114  Ga.  346,  40  S.  E.  231. 

[b]  Where  injunction  is  sought  to 
avoid  a  multiplicity  of  suits  such  a 
bond  would  not  afford  adequate  protec- 
tion to  complainant.  Stewart  &  Bro. 
V.  Davis-Sears  L.  Co.,  132  Ga.  205,  63 
S.  E.  817. 

90.  Wells  V.  Eountree  &  Co.,  117  Ga. 
839,  45  S.  E.  215. 

[a]  Georgia. — ^Bond  in  Lieu  of  In- 
junction.— "As  the  court  decided  that 
the  plaintiffs  were  entitled  to  an  in- 
junction in  order  to  avoid  such  multi- 
plicity of  suits,  it  was  error  to  grant 
it  upon  condition  of  the  failure  of  the 
defendants  to  give  the  bond  required, 
as  the  giving  of  such  bond  would  not 
avoid  the  necessity  for  such  multiplicity 
of  suits.  Hart  v.  Lewis  Shore  &  Co., 
126  Ga.  439,  55  S.  E.  189;  Stoner  v. 
Patten,  124  Ga.  754,  52  S.  B.  894; 
Wethington  v.  Baxter  &  Co.,  124  Ga. 
1024,  53  8.  B.  505."  Stewart  &  Bres. 
V.  Davis-Sears  Lumb.  Co.,  132  Ga.  205, 
63  S.  B,  817. 

Vol.  xni 


128 


INJUNCTIONS 


the  power  to  mitigate  the  terms  imposed,  or  to  relieve  from  them 
altogether,  wherever  in  the  course  of  the  proceedings  it  appears  that 
it  would  be  inequitable  or  oppressive  to  continue  them.'^ 

B.  Caution.  —  The  utmost  caution  should  be  exercised  in  granting 
an  injunction,  whether  it  be  preliminary  or  final,  mandatory  or  merely 
preventive;  it  should  only  be  granted  where  necessity  requires  it,°^ 
and  the  chancellor  is  convinced  that  a  proper  case  has  been  made."* 
And  especially  should  caution  be  observed  where  a  preliminary  injunc- 
tion is  granted  ex  parte,^* 

C.  Balancing  Equities.  —  Peeliminaey  Injunction.  —  When  the 
questions  to  be  ultimately  decided  are  serious  and  doubtful,  the  legal 
discretion  of  the  judge  should  be  influenced  largely  by  the  balance  of 


91.  Eussell  V.  Farley,  105  U.  S.  433, 

437,  26  L.  ed.  1060. 

92.  IT.  S. — Spring  Valley  Water  Co. 
V.  San  rraneisco,  165  Fed.  667,  713; 
Lucas  V.  Milliken,  139  Fed.  816;  Bona- 
parte V.  Camden,  etc.  E.  Co.,  1  Baldw. 
205,  3  Fed.  Cas.  No.  1,617.  Ala.— Mc- 
Bryde  v.  Sayre,  86  Ala.  458,,  5  So.  791, 
3  L.  R.  A.  861;  Vaughan  v.  Marable, 
64  Ala.  60.  Alaska. — Lindeberg  v.  Dov- 
erspike,  2  Alaska  177.  Conn. — Good- 
win V.  New  York,  etc.  E.  Co.,  43  Conn. 
494.  Fla.— Godwin  v.  Phifer,  51  Fla. 
441,  41  So.  597.  Ga. — Empire  Loan,  etc. 
Assn.  V.  Atlanta,  77  Ga.  496.  111. — People 
V.  Grand  Trunk  E.  Co.,  232  111.  292,  83 
N.  E.  839;  Baxter  v.  Board  of  Trade, 
83  111.  146;  Northwestern  T.  Men's 
Assn.  V.  Eaphael,  121  HI.  App.  540. 
Ind.— Laporte  v.  Scott,  166  Ind.  78,  76 
N.  E.  878;  Logansport  v.  Uhl,  99  Ind. 
531,  50  Am.  Eep.  109.  Kan.— State  v. 
Anderson,  5  Kan.  90.  Ky. — Parsons  v. 
Weller,  24  Ky.  L.  Eep.  1770,  72  S.  W. 
273.  Me. — Morse  v.  Maehias  Water 
Power,  etc.  Co.,  42  Me.  119.  Md. 
Heflebower  v.  Buck,  64  Md.  15,  20  Atl. 
991.  Mo.^-Johnson  v.  United  Eys.  Co., 
227  Mo.  423,  127  S.  W.  63.  Neb.— Cal- 
vert V.  State,  34  Neb.  616,  52  N.  W. 
687.  IT.  J.— Morris  &  Essex  E.  Co.  v. 
Prudden,  20  N.  J.  Eq.  530,  536;  Attor- 
ney General  v.  New  Jersey  E.  Co.,  3 
N.  J.  Eq.  136.  N.  Y.— Murray  v.  Knapp, 
42  How.  Pr.  462;  Ogden  v.  Kip,  6 
Johns.  Ch.  160;  New  York,  etc.  Co.  v. 
Fitch,  1  Paige  97;  Woodward  V.  Har- 
ris, 2  Barb.  439;  Searle  Mfg.  Co.  v. 
Terry,   56   Misc.   265,   106   N.  Y.  Supp. 

438.  Ore. — Mendenhall  v,  Harrisburg 
W.  Co.  27  Ore.  38,  39  Pac.  399;  Long- 
shore Printing  Co.  v.  Howell,  26  Ore. 
527,  38  Pac.  547,  46  Am.  St.  Eep.  640, 
28  L.  E.  A.  464,  enjoining  union. 
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[a]  "The  'remedy  by  injunction  in 
equity  is  an  extraordinary  remedy,  and, 
of  course,  is  granted  only  in  cases 
where  it  is  necessary  to  protect  the 
rights  of  litigants."  Zander  v.  Phil- 
lips, 213  Fed.  29,  129  C.  C.  A.  615. 

[b]  "It  is  elementary  that  prelim- 
inary or  temporary  injunctions  should 
only  issue  in  cases  of  extreme  urgency, 
where  the  right  is  clear,  and  where 
consideration  of  the  relative  inconven- 
ience is  strongly  in  complainant's 
favor."  South,  etc.  E.  Co.  v.  Eailroad 
Com.,  210  Fed.  465,  482. 

[c]  Says  Chancellor  Kent  in  Attor- 
ney General  v.  TJtica  Ins.  Co.,  2  Johns. 
Ch.  (N.  Y.)  371,  "nor  ought  the  pro- 
cess of  injunction  to  be  applied  but 
with  the  utmost  caution.  It  is  the 
strong  arm  of  the  court;  and  to  ren- 
der its  operation  benign  and  useful,  it 
must  be  exercised  with  great  discre- 
tion, and  when  necessity  requires  it." 

[d]  In  People  V.  Crand  Trunk,  etc. 
E.  Co.,  232  HI.  292,  83  N.  E.  839,  quoting 
from  Brush  v.  Carbondale,  78  HI.  74, 
77,  it  is  said  "The  remedy  by  in- 
junction should  not  be  extended  in  ita 
operation  to  cases  not  falling  within 
well  recognized  principles.  The  tend- 
ency seems  to  be  to  greatly  abuse  it 
as  a  i^emedy  .  .  .  in  a  £reat  variety  of 
cases  where  its  use  is  prohibited  by 
well  recognized  principles,  and  .  .  . 
rather  for  the  obstruction  than  the  ad- 
vancement of  justice."    ' 

93.  Brown,  J.,  in  Peltzer  v.  Gilbert, 
260  Mo.  500,  169  S.  W.  257. 

■94.  Murray  v.  Knapp,  42  How.  Pr. 
(N.  Y.)  462,  for  the  experience  of  every 
one  shows  that  an  ex  parte  statement 
seldom  presents  the  full  truth. 
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equities  between  the  parties.  The  court  should  ascertain  which  of 
them  will  suffer  the  greater  detriment  or  inconvenience  by  its  action.'^ 
In  fact,  the  balance  of  convenience  or  hardship  is  ordinarily  a  factor 
of  controlling  importance  in  cases  of  substantial  doubt  existing  at  the 


95.  Arlington  Heights  P.  Co.  «. 
Southern  Pac.  Co.,  175  Fed.  141.  See 
also  the  following  oases:  TJ.  S. — Dun  v. 
Lumbermen's  Credit  Assn.,  209  U.  S. 
20,  28  Sup.  Ct.  335,  52  L.  ed.  663; 
Kansas  v.  Colorado,  206  U.  S.  46,  27 
Sup.  Ct.  655,  51  L.  ed.  956;  B-ussell 
V.  Farley,  105  U.  S.  433,  438,  26  L.  ed. 
1060;  Atchison,  etc.  E.  Co.  v.  Peterson, 
20  Wall.  507,  22  L.  ed.  414;  Shubert  v. 
Woodward,  167  Fed.  47,  92  C.  C.  A. 
509;  McCarthy  V.  Bunker  Hill,  etc.  Co., 
164  Fed.  927,  92  C.  C.  A.  259;  Moun- 
tain Copper  Co.  v.  TTnited  States,  142 
Fed.  625,  73  0.  'C.  A.  621;  Denver,  etc. 
E.  Co.  V.  United  States,  124  Fed.  156, 
59  C.  C.  A.  579;  Newton  v.  Levis,  79 
Fed.  715,  25  C.  C.  A.  161;  Carpenter 
V.  Knollwood  Cemetery,  188  Fed.  856; 
Arlington  Heights  F.  Go.  v.  Southern 
Pac.  Co.,  175  Fed.  141;  Bliss  v.  Ana- 
conda Copper  Co.,  167  Fed.  342;  Contra 
Costa 'W.  Co.  V.  Oakland,  165  Fed.  518; 
Harriman  v.  Korthern  Securities  Co., 
132  Fed.  464;  Tuttle  v.  Church,  53  Fed. 
422.  Ala.— Highland,  etc.  E.  Co.  V. 
Birmingham,  etc.  E.  Co.,  93  Ala.  505, 
9  So.  568;  Harrison  v.  Yerby,  87  Ala. 
185,  6  So.  3.  Cal. — Williams  v.  Los 
Angeles  E.  Co.,  150  Cal.  592,  89  Pac. 
592;  Peterson  v.  Santa  Eosa,  119  Cal. 
387,  391,  51  Pac.  557;  Paige  v.  Akins, 
112  Cal.  401,  412,  44  Pac.  666;  Santa 
Cruz,  etc.  Assn.  v.  Grant,  104  Cal.  306, 
37  Pac.  1034.  Colo.— People  v.  Tool, 
86  Pac.  224.  Dak.— Wood  v.  Bangs,  1 
Dak.  179,  46  N.  W.  586.  Del.— See 
Bberhardt  v.  Christiana  Window 
Glass  Co.,  74  Atl.  33,  37.  Fla.— Wefel 
V.  Williams,  58  Fla.  538,  50  So.  679. 
Ga. — Knights  of  Pythias  >.  Creswell, 
128  Ga.  775,  58  S.  B.  163;  Everett  v. 
Tabor,  119  Ga.  128,  46  S.  E.  72.  HI. 
Burrall  v.  American  T.  Co.,  224  HI.  266, 
79  N.  B.  705;  Cleveland  v.  Martin,  218 
111.  73,  75  N.  B.  772,  3  L.  E.  A.  (N.  S.) 
629;  Lloyd  v.  Catlin  Coal  Co.,  210  111. 
460,  71  N.  B.  335.  Kan.— Bertenshaw 
V.  Hargrove,  33  Kan.  668,  7  Pae.  270. 
Mass. — Gray  v.  Cambridge,  189  Mass. 
405,  76  N.  E.  195,  2  L.  E.  A.  (N.  S.) 
976.  Micli.— Stock  v.  Hillsdale,  155 
Mich.  375,  119  N.  W.  435.  Mo.— Schopp 
V.  Schopp,  162  Mo.  App.  558,  142  S.  W. 


740.  Nev.— Ehodes  M.  Co.  v.  Belleville, 
etc.  Co.,  32  Nev.  230,  106  Pac.  561,  118 
Pac.  813;  Marino  v.  Williams,  30  Nev. 
360,  96  Pac.  1073.  N.  H.— Winnipis- 
siogee  Lake  Co.  v.  Worster,  29  N.  H. 
433.  N.  J. — ^Paterson  v.  East  Jersey 
W.  Co.,  74  N.  J.  Bq.  49,  70  Atl.  472, 
493;  Newark,  etc.  E.  Co.  v.  Bast  Or- 
ange Twp.,  53  N.  J.  Eq.  248,  31  Atl. 
722.  N.  Y.— Eau  v.  Seidenberg,  53 
Misc.  386,  104  N.  T.  Supp.  798;  Buffalo 
V.  Buffalo  Gas  Co.,  112  N.  Y.  Supp. 
468.  N.  C— Taylor  v.  Eiley,  153  N.  C. 
195,  69  S.  E.  68;  Eoanoke  Nav.  Co. 
V.  Bmry,  108  N.  C.  130,  12  S.  E.  900. 
Ohio. — Downs  v.  Greer  Beatty  Clay  Co., 
9  Ohio  C.  C.  (N.  S.)  345;  Gould  v. 
Chesapeake,  etc.  E.  Co.,  10  Ohio  N.  P. 
(N.'  S.)  129,  130.  Pa.— Lehigh  Val. 
Coal  Co.  V.  Lentz,  228  Pa.  346,  77  Atl. 
511;  Wahl  V.  Methodist  E.  C.  Assn., 
197  Pa.  197,  46  Atl.  913;  Becker  «. 
Lebanon,  etc.  E.  Co.,  188  Pa.  484,  41 
Atl.  612;  Grey  v.  Ohio  &  P.  E.  Co.,  1 
Grant  Cas.  412.  S.  C— Pelzer  v. 
Hughes,  27  S.  C.  408,  415,  3  S.  E.  781. 
Tenn. — Madison  v.  Ducktowu,  etc.  Co., 
113  Tenn.  331,  83  S.  W.  658;  Flippin 
V.  Knaffle,  2  Coop.  Ch.  238.  Tex. — Chai- 
son  T.  S.  Co.  V.  McFaddin,  etc'  Co.,  56 
Tex.  Civ.  App.  611,  121  S.  W.  716.  Utah. 
McGregor  v.  Silver  King  M.  Co.,  14 
Utah  47,  45  Pac.  1091,  60  Am.  St.  Eep. 
883;  Crescent  M.  Co.  v.  Silver  King 
M.  Co.,  14  Utah  57,  45  Pac.  1093.  W.  Va. 
Powell  V.  Bentley,  etc.  Co.,  34  W.  Va. 
804,  12  S.  E.  1085,  12  L.  E.  A.  53. 
Wis. — ^Bartlett  v.  Bartlett  &  Son  Co., 
116  Wis.  450,  93  N.  W.  473. 

[a]  "For  while  complainant,  for 
the  protection  of  its  riparian  right, 
may  be  entitled  to  a  declaration  or 
a  determination  of  its  right,  and  ulti- 
mately to  an  injunction  for  its  pro- 
tection, yet  where  this  protection  of  a 
right  of  this  inferior  character  and 
importance  effects  great  public  inter- 
ests and  necessities,  like  those  of  a 
pure  water  supply,  such  modification  or 
control  of  the  injunction,  as  to  the 
time  it  shall  issue  or  its  terms  and 
conditions,  should  be  exercised  as  may 
be  called  for  the  public  interest,  while 
at  the  same  time  the  private  rights  of 
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time  of  the  granting  or  refusing  of  the  preliminary  injunction.*"  On  the 
same  theory  a  preliminary  injunction  may  be  modified  when  by  such 


property  are  fully  conserved."  Mayor, 
etc.  of  City  of  Pateison  v.  East  Jer- 
sey Water  Co.  (N,  J,  Eq.),  70  Atl,  472, 
493. 

[b]  If  the  Injury  Is  only  occasional, 
and  the  damage  small,  rather  than  a 
probable  and  necessary  consequence,  an 
injunction  will  be  denied.  Peterson  v. 
Santa  Rosa,  119  Cal.  387,  391,  51  Pae. 
557;  Curtis  V.  Winslow,  38  Vt.  690. 

[c]  Where  it  appears  that  the  writ 
if  granted  ■will  not  operate  oppressively 
on  defendant,  and  if  denied  complain- 
ant will  be  practically  -without  remedy 
should  he  establish  his  case  on  final 
hearing  the  preliminary  injunction 
should  be  granted.  U.  S. — ^Brown  v. 
Pacific  M.  S.  Co.,  5  Blatchf .  525,  4  Fed. 
Cas.  No.  2,025.  Ala. — ^Parrish  v.  Beese, 
165  Ala.  250,  51  So.  824,  merger  of  cor- 
poration restrained  because  final  de- 
cree would  be  rendered  vain  if  acts 
were  completed  though  it  works  hard- 
ship on  defendant.  Ga. — Everett  v. 
Tabor,  119  Ga.  128,  46  S.  E.  72.  Wis. 
Bartlett  v.  Bartlett  &  Son  Co.,  116  Wis. 
450,  93  N.  W.  473;  Pioneer  Wood-Pulp 
Co.  V.  Bensley,  70  Wis.  476,  36  N.  W. 
321. 

[d]  If  the  equities  are  equally  'bal- 
anced the  injunction  will  be  refused. 
Arlington  Heights  F.  Co.  v.  Southern 
Pac.  Co.,  175  .Fed.  141;  Shinkle,  etc. 
Co.  V.  Louisville,  etc.  E.  Co.,  62  Fed. 
690. 

[e]  "While  it  appears  that  the  ordi- 
nance in  question  is  probably  confisca- 
tory, and  therefore  invalid,  the  fact 
that  complainant  will  suffer  irreparable 
injury  unless  an  injunction  issues  is  not 
decisive.  The  court  owes  equal  consid- 
eration to  both  parties;  it  must  not 
issue  an  injunction  which  will  do  more 
harm  to  one  party  than  good  to  the 
other;  it  should  so  preserve  the  mat- 
ters in  dispute  as  to  protect  each  party 
as  far  as  possible  from  harm."  Spring 
Valley  Water  Co.  v.  City  &  County  of 
San  Francisco,  165  Fed.  667,  708. 

[f]  Limitation  of  Rule.— "And  as 
to  the  principle  invoked,  that  a  chan- 
cellor will  refuse  to  enjoin  when  great- 
er injury  will  result  from  granting  than 
from  refusing  an  injunction,  it  is' 
enough  to  observe  that  it  has  no  ap- 
plication where  the  act  complained  of 

Vol.  XIII 


is  In  itself  as  well  as  in  Its  incidents 
tortious.  In  such  case  it  cannot  be 
said  that  injury  would  result  from  an 
injunction,  for  no  man  can  complain 
that  he  is  injured  by  being  prevented 
from  doing  to  the  hurt  of  another  that 
which  he  has  no  right  to  do.  Nor  can 
it  make  the  slightest  difference  that 
the  plaintiff's  property  is  of  insig- 
nificant value  to  him  as  compared  with 
the  advantages  that  would  accrue  to 
the  defendants  from  its  occupation." 
Sullivan  v.  Jones,  etc.  Co.,  208  Pa.  540, 
555,  57  Atl.  1065,  66  L.  B.  A,  712, 

96.  TT.  S.^Denver,  etc.  B.  Co.  v.  ■ 
United  States,  124  Fed.  156,  59  C.  G.  A. 
579;  Wilmington  City  By.  Co.  v.  Tay- 
lor, 198  Fed.  159;  Harriman  v.  North- 
ern Securities  Co.,  132  Fed.  464.  Nev. 
Bhodes  M.  Co.  v.  Belleville  Placer  Min. 
Co.,  32  Nev.  230,  106  Pac.  561,  118 
Pac.  813.  Tes. — Cartwright  v.  Warren 
(Tex.  Civ.  App._),  177  S.  W.  197; 
Chaison  Town  Site  Co.  v.  McFaddin, 
etc.  Co.,  56  Tex.  Civ.  App.  611,  121 
S.  W.  716.  ■     . 

[a]  "Such  doubt  may  relate  either 
to  the  facts  or  to  the  law  of  the  case, 
or  to  both.  It  may  equally  attach  to, 
or  widely  vary  in  degree  as  between, 
the  showing  of  the  complainant  and 
that  of  the  defendant,  without  neces- 
sarily being  determinative  of  the  pro- 
priety of  allowing  or  denying  the  in- 
junction. Where,  for  instance,  the  ef- 
fect of  the  injunction  would  be  disas- 
trous to  en  established  and  legitimate 
business  through  its  destruction  or  in- 
terruption in  whole  or  in  part,  strong 
and  convincing  proof  of  right  on  the 
part  of  the  complainant  and  of  the 
urgency  of  his  case  is  necessary  to 
justify  an  exercise  of  the  injunctive 
power.  Where,  however,  the  sole  ob- 
ject for  which  an  injunction  is  sought, 
is  the  preservation  of  a  fund  in  con- 
troversy, or  the  maintenance  of  the 
Btatus  quo,  until  the  question  of  right 
between  the  parties  can  be  decided  on 
final  hearing,  the  injunction  may  be 
properly  allowed,  although  there  may 
be  serious  doubt  of  the  ultimate  suc- 
cess of  the  complainant.  Its  allowance 
in  the  latter  case  is  a.  provisional 
measure,  of  suspensive  effect  and  in 
aid  of  such  relief,  if    any,    as    may 
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modification  the  injury  or  inconvenience  of  one  or  more  of  the  litigants 
may  be  decreased  without  thereby  increasing  the  danger  of  loss  or 
injury  to  the  opponent.®' 

Permanent  Injunction.  —To  an  injunction,  even  on  final  hearing,  no 
one  has  an  absolute  and  unqualified  right.  Such  an  application  appeals 
to  the  conscience  of  the  chancellor,  to  the  exercise  of  a  wise  and  sound 
discretion  by  him,'^  and  requires  him  to  balance  the  inconveniences 
likely  to  be  incurred  by  the  respective  parties,'"  unless  the  act  com- 


finally  be  decreed  to  the  complainant." 
Harriman  v.  Northern  Securities  Co., 
132  Ped.  464,  476.  See  also  Cartwright 
V.  Warren  (Tex.  Civ.  App.),  177  S.  W. 
197. 

97.  Denver,  etc.  B.  Co.  v.  TJnited 
States,  124  Fed.  156,  59  C.  C.  A.  579. 

98.  See  generally  the  cases  cited, 
supra,  II,  A,  1,  and  infra,  this  sec- 
tion. 

99.  U.  S. — Georgia  v.  Tennessee  Cop- 
per Co.,  206  U.  S.  230,  27  Sup.  Ct. 
618,  51  L.  ed.  1038;  Kansas  v.  Colo- 
rado,  206   TJ.  S.   46,   27   Sup.    Ct.   655, 

51  L.  ed.  956;  New  York  v.  Pine,  185 
a.  S.  93,  22  Sup.  Ct.  592,  46  L..  ed. 
820;  McCarthy  v.  Bunker  Hill,  etc.  Co., 
164  Fed.  927,  940,  92  C.  C.  A.  259; 
Mountain  Copper  Co.  v.  United  States, 
142  Fed.  625,  73  C.  C.  A.  621;  Swift 
V.  Jen'ks,  19  Fed.  641.  Ariz. — Arizona 
Copper  Co.  v.  Gillespie,  12  Ariz.  190, 
100  Pac.  465.  Cal. — Peterson  v.  Santa 
Rosa,  119  Cal.  387,  51  Pac.  557,  though 
title  established  at  law.  Conn. — Robin- 
son V.  Clapp,  67  Conn.  538,  35  Atl.  504, 

52  Am.  St.  Bep.  298.  Ga. — Thompson 
V.  Hall,  67  Ga.  627.  lU.— Cleveland  v. 
Martin,  218  111.  73,  75  N.  B.  772,  3 
L.  E.  A.  (N.  S.)  629;  Lloyd  v.  Catlin 
Coal  Co.,  210  111.  460,  71  N.  E.  385; 
Fullenwider  v.  Supreme  Council,  180 
III.  621,  54  N.  E.  485,  72  Am.  St.  Bep. 
239;  Northwestern,  etc.  Assn.  v.  Ba- 
phael,  121  lU.  App.  540.  Md — ^Whalen 
V.  Baltimore,  etc.  B.  Co.,  108  Md.  11, 
69  Atl.  390,  394,  108  Am.  St.  Bep. 
423,  17  L.  B.  A.  (N.  S.)  130.  Mass. 
Lynch  V.  Union  Sav.  Inst.,  159  Mass. 
306,  34  N.  B.  364,  20  L.  E.  A.  842, 
modfying  158  Mass.  394,  33  N.  E.  603; 
Brande  v.  Grace,  154  Mass.  210,  31  N. 
E.  633.  Mont.— Wilhite  «.  Billings,  etc. 
Co.,  39  Mont.  1,  101  Pac.  168.  N.  H. 
Hunter  v.  Carroll,  64  N.  H.  572,  15 
Atl.  17;  Eastman  v.  Amoskeag  Mfg. 
Co.,  47  N.  H.  71,  79.  N.  J.— Grey  v. 
Paterson  (N.  J.  Bq.),  45  Atl.  995;  Her- 
bert V.  Pennsylvania  B.  Co.,  48  N.  J. 


Eq.  21,  10  Atl.  872;  Morris  &  EsseJ! 
E.  Co.  V.  Prudden,  20  N.  J.  Bq.  530. 
N.  Y. — Andrews  v.  Cohen,  163  App.  Div. 
580,  148  N.  Y.  Supp.  1028.  Pa.— Le- 
high Val..  Coal  Co.  v.  Lentz,  228  Pa. 
346,  77  Atl.  511;  Berkey  v.  Berwind- 
White  Coal  Min.  Co.,  220  Pa.  65,  69 
Atl.  329,  16  L.  E.  A.  (N.  S.)  851; 
Heilman  v.  Lebanon,  etc.  St.  B.  Co.,  175 
Pa.  188,  34  Atl.  647;  Huckenstine 'a 
Appeal,  70  Pa.  102,  10  Am.  Bep.  669 
(discussing  numerous  cases  relative  to 
enjoining  brick  making);  Eichards'  Ap- 
peal, 57  Pa.  105,  98  Am.  Dec.  202.  Vt. 
Curtis  V.  Winslow,  38  Vt.  690.  Eng. 
Low  V.  Innes,  4  De  G.  J.  &  S.  286, 
46  Eng.  Eeprint  929 ;  Aynsley  v.  Glover, 
L.  E.  18  Eq.  544,  553. 

[a,]  In  Jones  v.  Newark,  11  N.  J. 
Eq.  452,  457,  Chancellor  Williams  said: 
"I  think  the  court  may  judiciously 
lay  down  the  rule,  that  an  injunction 
ought  not  to  issue  where  the  benefit 
secured  by  it  to  one  party  is  but  of 
little  importance,  while  it  will  operate 
oppressively  and  to  the  great  annoy- 
ance and  injury  of  the  other  party, 
unless  the  wrong  complained  of  is  so 
wanton  and  unprovoked  in  its  charac- 
ter as  properly  to  deprive  the  wrong- 
doer of  the  benefit  of  any  considera- 
tion as  to  its  injurious  consequences." 

[b]  "While  it  is  true  that.  In  the 
exercise  of  its  jurisdiction  by  injunc- 
tion to  restrain  the  violation  of  con- 
tract, equity  is  not  governed  by  con- 
siderations of  relative  convenience  and 
inconvenience  of  the  parties,  likely  to 
result  from  granting  or  withholding  the 
relief,  yet  when  the  terms  of  the  con- 
tract, insisted  upon  by  tho  complainant, 
are  not  clear  and  free  from  doubt,  and 
where  the  complainant's  right  to  an 
injunction,  as  is  true  in  this  case,  ia 
not  entirely  clear,  but  is  involved  in 
doubt,  and  where  the  injury  alleged 
to  be  a  consequence  of  a  breach  of  the 
contract  is  remote  and  problematical 
and  speculative,  or,  as  is  the  case  here, 
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plained  of  is  clearly  an  unjustifiable  violation  of  a  substantial  right, 
in  which  event  there  can  be  no  balancing  of  convenience.^  But  in  all 
cases  where  the  granting  of  an  injunction  will  cause  little  or  no  benefit 
to  plaintiff  and  ipipose  great  hardship  upon  the  defendant,  the  in- 


Dot  at  all  probable  or  even  possible, 
then  'it  is  the  duty  of  the  court  to 
consider  the  inconvenience  and  damage 
that  will  result  to  the  defendant,  as 
well  as  the  benefit  to  accrue  to  the 
complainant  by  the  granting  of  the 
writ,  and  where  the  defendant's  dam- 
ages and  injuries  will  be  greater  by 
granting  the  writ,  than  will  be  the 
complainant's  benefit  by  granting  the 
writ,  or  greater  than  will  be  com- 
plainant's damages  by  the  refusal  of 
it,  the  court  will,  in  the  exercise  of  a 
sound  discretion,  refuse  the  writ.' 
(Lloyd  V.  Catlin  Coal  Co.,  210  HI.  460, 
71  N.  E.  335.)  In  other  words,  the 
rule,  that,  in  the  exercise  of  its  juris- 
diction by  injunction  to  restrain  the 
violation  of  contracts,  equity  is  not 
governed  by  considerations  of  the 
relative  convenience  or  inconvenience 
-of  the  parties  likely  to  result  from 
granting  or  withholding  the  relief,  'is 
to  be  accepted  with  the  qualification 
that  considerations  of  the  relative  con- 
venience and  inconvenience  of  the  par- 
ties are  rejected  only  when  the  cove- 
nants .themselves  are  clear  and  free 
from  doubt,  and  their  violation  is 
clearly  established,  and  where  irrepar- 
able injury  is  likely  to  result  unless 
the  breach  is  Restrained.  But,  if  these 
conditions  do  not  co-exist,  the  question 
to  be  determined  is  one  of  comparative 
injury,  and  the  court  will  be  governed 
by  considerations  of  the  relative  in- 
convenience likely  to  result  to  the 
parties  from  granting  or  refusing  the 
relief.'  "  Cleveland  v.  Martin,  218  111. 
73,  75  N.  E.  772,  3  L.  E.  A.  (N.  S.) 
629. 

1.  XT.  S.— Bliss  V.  Anaconda,  etc.  Co., 
167  Fed.  342;  American  Smelt.  &  E. 
Co.  V.  Godfrey,  158  Fed.  225,  230,  89 
C.  C.  A.-  139;  United  States  v.  Luce, 
141  Fed.  385;  McCleery  v.  Highland 
Boy  Gold  Min.  Co.,  140  Fed.  951;  Elec- 
tric Storage  Battery  Co.  v.  Buffalo  Elec 
C.  Co.,  117  Fed.  314;  Woodrufe  v.  North 
Bloomfield  Gravel  M.  Co.,  18  Fed.  753. 
Ariz. — Arizona  Copper  Co.  v.  Gillespie, 
12  Ariz.  190,  100  Pao.  465.  Mass.— Cur- 
tis Mfg.  Co.  V.  Spencer  Wire  Co.,  203 
Mass.  448,  89  N.  E.  534,  133  Am.  St. 
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Eep.  307  (wall  of  building  knowingly 
erected  on  another's  land  required  to 
be  removed  Regardless  of  expense  of 
defendant);  Attorney-General  v.  Algon- 
quin Club,  153  Mass.  447,  27  N.  E.  2, 
11  L.  E.  A.  500.  N.  Y.— Corning  v. 
Troy,  etc.  Factory,  40  N.  Y.  191;  Pros- 
key  V.  Cumberland  Eealty  Co.,  35  Misc. 
50,  70  N.  Y.  Supp.  1125.  Pa.— Ohio,  etc. 
E.  Co.  V.  Pennsylvania  Co.,  216  Pa.  316, 
66  Atl.  92;  Sullivan  v.  Jones,  etc.  Steel 
Co.,  208  Pa.  540,  57  Atl.  1065,  66  L. 
E.  A.  712;  Evans  v.  Eeading,  etc.  Co., 
160  Pa.  209,  28  Atl.  702.  S.  C— State 
V.  Columbia  W.  P.  Co.,  82  S.  C.  181,  63 
S.  E.  884,  129  Am.  St.  Eep.  876,  22 
L.  E.  A.  (N.  S.)  435.  Eng.— Imperial 
Gas  Light,  etc.  Co.  v.  Broadbent,  7  H. 
L.  Cas.  660,  672,  11  Eng.  Eeprint  239; 
Shelf er  v.  London,  L.  E.  (1895),  1  Ch. 
Div.  287;  Cowper  v.  Laidler,  L.  E. 
(1903),  2  Ch.  Div.  337. 

[a]  "  'In  such  case  it  cannot  be  said 
that  injury  would  result  from  an  in- 
junction, for  no  man  can  complain  that 
he  is  injured  by  being  prevented  from 
doing  to  the  Hurt  of  another  that  which 
he  has  no  right  to  do.  Nor  can  it 
make  the  slightest  difference  that  the 
plaintiff's  property  is  of  insignificant 
value  to  him  as  compared  with  the  ad- 
vantages that  would  accrue  to  the  de- 
fendants from  its  occupation.'  There 
can  be  no  balancing  of  conveniences 
when  such  balancing  involves  the 
preservation  of  an  established  right." 
Sullivan  v.  Jones  &  Laughlin  Steel  Co., 
208  Pa.  540,  555,  57  Atl.  1065,  66  L. 
E.   A.   712. 

[b]  Judge  Sawyer  in  Woodruff  V. 
North  Bloomfield  Gravel  M.  Co.,  18  Fed. 
753,  807,  says:  "Of  course,  great  in- 
terests should  not  be  overthrown  on 
trifling  or  frivolous  grounds,  as  where 
the  maxim  de  minimis  non  curat  lex  is 
applicable,  but  every  substantial,  mate- 
rial right  'of  person  or  property  is  en- 
titled to  protection  against  all  the 
world.  It  is  by  protecting  the  most 
humble  in  his  small  estate  against  the 
encroachments  of  large  capital  and 
large  interests  that  the  poor  man  is  ul- 
timately enabled  to  become  a  capitalist 
himself.     If  the  smaller  interests  must 
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junction  will  not  be  granted.^    On  the  other  hand,  however,  the  fact 
that  an  injunction  will  not  injure  defendant  should  not  induce  the 


yield  to  the  larger,  all  small  property 
rights,  and  all  smaller  and  less  im- 
portant enterprises,  industries,  and  pur- 
suits would  sooner  or  later  be  absorbed 
by  the  large,  more  powerful  few;  and 
their  development  to  a  condition  of 
great  value  and  importance,  both  to 
the  individual  and  .the  public,  would  be 
arrested  in  its  incipiency." 

[c]  In  McCleery  v.  Highland  Boy 
Gold  Min.  Co.,  140  Fed.  951,  Judge 
Marshall  says:  "The  substantial  con- 
tention of  the  defendant  is  that  it  is 
in   a  business  of  such   extent 


and  involving  such  a  large  capital  that 
the  value  of  the  plaintifE's  rights 
sought  to  be  protected  is  relatively 
small,  and  that  therefore  an  injunction, 
destroying  the  defendant's  business, 
would  inflict  a  much  greater  injury 
on  it  than  it  would  confer  benefit  upon 
the  plaintiffs.  Under  such  circum- 
stances, it  is  asserted,  courts  of  equity 
refuse  to  protect  legal  rights  by  in- 
junction and  remit  the  injured  party 
to  the  partial  relief  to  be  obtained  in 
actions  at  law.  Stated  in  another  way, 
the  claim  in  effect  is  that  one  wrong- 
fully invading  the  legal  rights  of  his 
neighbor  will  be  permitted  by  a  court 
of  equity  to  continue  the  wrong  in- 
definitely on  condition  that  .he-  invests 
sufficient  capital  in  the  undertaking, 
r  am  unable  to  accede  to  this  statement 
of  the  law.  If  correct,  the  property 
of  the  poor  is  held  by  uncertain  ten- 
are,  and  the  constitutional  provisions 
forbidding  the  taking  of  property  for 
private  use  would  be  of  no  avail.  As 
a  substitute  it  would  be  declared  that 
private  property  is  held  on  the  condi- 
tion that  it  may  be  taken  by  any 
person  who  can  make  a  more  profitable 
use  of  it,  provided  that  such  person 
shall  be  answerable  in  damage  to  the 
former  owner  for  his  injury.  In  a  state 
of  society  the  rights  of  the  individual 
must  to  some  extent  be  sacrified  to  the 
rights  of  the  social  body;  but  this  does 
not  warrant  the  forcible  taking  of 
property  from  a  man  of  small  means 
to  give  it  to  the  wealthy  man,  on  the 
ground  that  the  public  will  be  indirect- 
ly advantaged  by  the  greater  activity 
of  the  capitalist.  Public  policy,  I  think, 
is  more  concerned  in  the  protection  of 


individual  rights  than  in  the  profits  to 
inure  to  individuals  by  the  invasion  of 
those   rights." 

[d]  In  McClure  v.  Leaycraft,  183  N. 
Y.  36,  75  N.  E.  961,  it  is  said:  "While 
a  temporary  injunction  involves  discre- 
tion, a  permanent  injunction  does  not 
when  the  facts  eoneJusively  show  that 
it   would  be   inequitable   and   unjust." 

2.  U.  S. — Cubbins  v.  Mississippi  Elv- 
er Com.,  204  Fed.  299,  307;  Shubert 
V.  Woodward,  167  Fed.  47,  92  C.  C.  A. 
1)09;  Gring  v.  Chesapeake,  etc.  Co.,  129 
Fed.  996.  Cal.— Clark  v.  Willett,  35 
C'al.  534.  Conn. — Robinson  v.  Clapp,  67 
Conn.  538,  35  Atl.  504,  52  Am.  St.  Eep. 
298.  Tla.— Wefel  v.  Williams,  58  Fla. 
538,  50  So.  679.  m.— Burrall  v.  Amer- 
ican Tel.,  etc.  Co.,  224  111.  266,  79 
N.  E.  705;  Cleveland  v.  Martin,  218 
111.  73,  75  N.  B.  772,  3  L.  E.  A.  (N.  S.) 
G29.  la. — Beidenkopf  v.  Des  Moines 
Life  Ins.  Co.,  160  Iowa  629,  142  N".  W. 
434.  Md.— McDowell  v.  Biddison,  120 
Md.  118,  87  Atl.  752;  Whalen  v.  Balti- 
more, etc.  E.  Co.,  108  Md.  11,  69  Atl. 
390,  394,  129  Am.  St.  Eep.  423,  17  L. 
E.  A.  (N.  S.)  130.  N.  J.— Marvel  v. 
Jonah,  81  N.  J.  Eq.  369,  86  Atl.  968; 
Grey  v.  Paterson  (N.  J.  Eq.),  45  Atl. 
995;  Ocean  City  E.  Oo.  v.  Bray,  57 
N".  J.  Eq.  164,  167,  37  Atl.  604;  Stern- 
berg V.  O'Brien,  48  N.  J.  Eq.  370,  22 
Atl.  348;  Herbert  v.  Pennsylvania  E. 
Co.,  43  N.  J.  Eq.  21,  10  Atl.  872; 
Morris  &  Essex  E.  Co.  V.  Prudden,  20 
N.  J.  Eq.  530,  540;  Jones  v.  Newark, 
11  N.  J.  Eq.  452;  Quackenbush  v.  Van 
Eiper,  3  N.  J.  Eq.  350,  29  Am.  Dec. 
716.  N.  Y.— McClure  v.  Leaycraft,  183 
N.  T.  36,  75  N.  E.  961  (though  plain- 
tiff establishes  a  building  restriction 
and  a  violation  thereof  where  the  evi- 
dence shows  the  enforcement  thereof 
will  benefit  plaintiff  very  little  and 
bear  oppressively  upon  defendant,  an 
injunction  should  be  refused) ;  Amer- 
man  v.  Deane,  132  N.  Y,  355,  30  N.  B. 
741,  28  Am.  SI,.  Eep.  584;  Columbia  Col- 
lege V.  Thacher,  87  N.  Y.  311,  41  Am. 
Eep.  365;  Campbell  v.  Seaman,  63  N.  Y. 
568,  20  Am.  Eep.  567;  Andrews  v. 
Cohen,  163  App.  Div.  580,  148  N.  Y. 
Supp.  1028;  Mt.  Morris  Bank  v.  New 
York,  etc.  E.  Co.,  50  Misc.  417,  100  N. 
Y.  Supp.  544;  Bentley  v.  Empire  Port- 
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court  to  grant  an  injunction  where  none  ia  '  absolutely  necessary.' 
Public  Interests. —  The  balance  of  resulting  convenience  or  incon- 
venience to  the  public  will  also  be  considered  in  many  cases,  and  where 
the  right  asserted  is  one  in  the  exercise  of  which  the  public  has  a 
vital  interest,  the  court  may  refuse  an  injunction,  either  preliminary 
or  final,  when,  if  the  matter  concerned  only  the  parties  to  the  suit,  it 
would  grant  it;*  especially  is  this  true,  where  the  act  sought  to  be 


land  C.  Co.,  48  Misc.  457,  96  K".  T. 
Supp.  831.  Ohio. — Downs  v.  Greer- 
Beatty  Clay  Co.,  9  Ohio  0.  C.  (N.  S.) 
345.  Ore. — ^Mann  v.  Parker,  48  Ore. 
321,  86  Pae.  598.  Pa.— Smith  «.  Eow- 
land,  243  Pa.  306,  90  Atl.  183;  Willock 
V.  Arensberg,  51  Pa.  Super.  73.  Tenn. 
See  Tennessee  Coal,  ete.  Co.  v.  Paint 
Eock  Plume  &  T.  Co.,  128  Tenn.  277, 
160  S.  W.  522. 

[a]  If  it  appears  that  the  granting 
of  the  injunction,  although  plaintiff 
may  ordinarily  be  entitled  to  it,  would 
Inflict  such  great  damage  on  the  de- 
fendants or  the  public  that  that  suf- 
fered by  the  filaintiff,  if  the  injunction 
is  refused,  will  be  relatively  insig- 
nificant, an  injunction  must  be  refused. 
Cubbins  v.  Mississippi  Eiver  Com.,  204 
Ped.    299,   307. 

3.  IT.  S. — International  E.  Co.  v. 
Eeeording  Pare  Keg.  Co.,  151  Pad.  199, 
80  C.  C.  A.  475;  Teller  v.  United  States, 
113  Fed.  463,  51  0.  C.  A.  297  (it  should 
at  least  be  made  to  appear  that  it 
would  do  some  good) ;  Weir  ■  v.  Win- 
nett,  155  Fed.  824;  Olaheite  Gold,  etc. 
Co.  V.  Dean,  102  Ped.  929.  D.  C— Mac- 
Parland  v.  Washington,  etc.  E.  Co.,  18 
App.  Cas.  456.  111. — Chicago  v.  People's 
Gaslight  &  Coke  Co.,  170  111.  App.  98; 
Hinson  V.  Ealston,  100  111.  App.  214. 
Ky. — Parsons  v.  Weller,  24  Kj.  L.  Eep. 
1770,  72  S.  W.  273.  N.  J.— Meyer  v. 
Somerville  Water  Co.,  82  N.  J.  Eq.  572, 
89  Atl.  545;  Mullen  v.  Jennings,  9  N.  J. 
Eq.  192. 

4,  XT.  S. — Georgia  V.  Tennessee  Cop- 
per Co.,  206  TJ.  S.  230,  27  Sup.  Ct.  618, 
51  L.  ed.  1038;  Kansas  v.  Colorado,  206 
U.  S.  46,  27  Sup.  Ct.  655,  51  L.  ed. 
956;  New  York  City  v.  Pine,  185  V.  S. 
93,  22  Sup.  Ct.  592,  46  L.  ed.  820; 
Eailroad  Com.  v.  Central  of  Georgia  E. 
Co.,  170  Ped.  225,  95  C.  0.  A.  117; 
Cook  Brg.  Co.  v.  Garber,  168  Ped.  942, 
951;  Oroville  v.  Indiana  Gold-Dredg- 
ing Co.,  165  Ped.  550;  Whitcomb  v. 
Girard  Coal  Co.,  47  Ped.  315;  McElroy 
V.  Kansas,  21  Ped.  257.     Fla. — Taylor 
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D.  Florida,  etc.  E.  Co.,  54  Fla.  635, 
45  So.  574,  127  Am.  St.  Eep.  155,  16 
L.  E.  A.  (N.  S.)  307.  Ga.— Brown  v. 
Atlanta  E.  &  P.  Co.,  113  Ga.  462,  39 
S.  E.  71.  Ia. — Beidenkopf  v.  Des  Moines 
Life  Ins.  Co.,  160  Iowa  629,  142  N.  W. 

434.  Kan. — Atchison,   ete.   B.    Co.    v.  ■ 
Meyer,  62  Kan.  696,  64  Pae.  597.    Ky. 
Somerset  Wat^r,  etc.  Co.  v.  Hyde,  129 
Ky.  402,  111  S.  W.  1005.    Mich.— Stock 
V.  Hillsdale,  155  Mich.  375,  119  N.  W. 

435.  Mo. — Johnson  v.  United  E.  Co.,  - 
227  Mo.  423,   127    S.    W.    63.      Mont. 
Wilhite  V.  Billings,  etc.  Power  Co.,  39 

Mont.  1,  101  Pae.  168.     N.  J ^Eoberts 

V.  West  Jersey,  etc.  E.  Co.,  72  N.  J. 
Eq.  326,  65  Atl.  460;  Grey  v.  Paterson 
(N.  J.  Eq.),  45  Atl.  995;  Morris  &  Es- 
sex E.  Co.  v.  Prudden,  20  N.  J.  Eq. 
530.  N.  Y. — Halfmoon  Bridge  Co.  v. 
Acme  Const.  Co.,  157  App.  Div.  183, 
141  N.  Y.  Supp.  865;  Barney  v.  New 
York,  83  App.  Div.  237,  82  N.  Y.  Supp. 
124.  N.  C— Seaboard,  etc.  E.  Co.  v. 
Olive,  142  N.  C.  257^  55  fe.  B.  263; 
Ellison  V.  Washington,  58  N.  C.  57,  75 
Am.  Dec.  430.  See  South  Atlantic 
Waste  Co.  v.  Ealeigh,  etc.  E.  Co.,  167 
N.  C.  340,  83  S.  E.  618.  Ohio.— Fogarty 
V.  Cincinnati,  7  Ohio  N.  P.  100,  9  Ohio 
Dec.  753.  Pa. — Nittany  Val.  E.  Co.  v. 
Empire  Steel  &  I.  Co.,  218  Pa.  224,  67 
Atl.  349;  Seltzer  v.  Metropolitan  Elee. 
Co.,  199  Pa.  100,  48  Atl.  861;  Heilman 
V.  Lebanon,  etc.  E.  Co.,  175  Pa.  188, 
34  Atl.  647;  Pister  v.  Kutztown  Bor- 
ough, 49  Pa.  Super.  483.  Term.— Union 
Planters  Bank,  ete.  Co.  ■;;.  Memphis 
Hotel  Co.,  124  Tenn.  649,  139  S.  W. 
715,  39  L.  E.  A.  (N.  S.)  580.  Tex. 
Elliott  V.  Ferguson  (Tex.  Civ.  App.), 
103  S.  W.  453.  Eng.— Wood  v.  Sutcliffe, 
8  Eng.  L.  &  Eq.  217. 

[a]  "The  power  to  grant  writs  of 
injunction,  is  one  of  the  extraordinary 
powers  of  a  court  of  chancery,  and 
should  only  be  exercised,  in  cases  like 
this,  where  a  great  and  important  pub- 
lie  work  is  to  be  restrained  and  sus- 
pended, to  prevent  injuries  that  would 
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enjoined  affects  the  conduct  of  a  lawful  businesa  as  the  furnishing 
of  lighting  or  a  domestic  water  supply,  or  other  public  utilities." 
D.  Doubtful  Eights.  —  Since  as  a  general  rule  the  remedy  of  an 
injunction  is  an  extraordinary  one  the  case  made  by  the  complaint 
must  exhibit  a  right  free  from  doubt  or  reasonable  dispute;  it  never 
should  be  exercised  in  a  doubtful  case,^  unless  the  case  is  such  that 


otterwise  be  irreparable,  or  when  tlie 
magnitude  of  the  injury  to  be  dreaded 
is  so  great  and  the  risk  so  imminent 
that  no  prudent  person  would-  think  of 
incurring  it. ' '  Stewart  v.  Little  Miami 
E.  E.  Co.,  14  Ohio  353,  358. 

[b]  Eights  of  Third  Persons. — ^In 
granting  an  injunction  the  court  is 
bound  to  consider  the  amount  of  in- 
jury which  may  be  thereby  inflicted  on 
strangers  to  the  suit  and  third  per- 
sons. Stoddart  V.  Vanlaning,  14  Kan. 
18,  36;  Goddard  v.  American  Queen,  27 
Misc.  482^  59  N".  T.  Supp.  46. 

5.  V.  S.— McCarthy  v.  Bunker  Hill, 
etc.  Co.,  164  Fed.  927,  92  C.  C.  A.  259; 
Mt.  Copper  Co.  v.  United  States,  142 
Fed.  625,  73  0.  C.  A.  621;  Bliss  v. 
Anaconda  Copper  Min.  Co.,  167  Fed. 
342.  Colo.— People  v.  Tenth  Judicial 
Dist..  29  Colo.  182,  68  Pao.  242.  Conn. 
Fisk  «-.  Hartford,  70  Conn.  720,  40  Atl. 
906,  66  Am.  St.  Eep.  147;  "Whittlesey 
V.  Hartford,  etc.  E.  Co.,  23  Conn.  421. 
Mass. — ^Boston  Eolling  Mills  v.  Cam- 
bridge, 117  Mass.  396.  Mo. — Johnson 
V,  United  Eys.  Co.,  227  Mo.  423,  127 
S.  W.  63.  Mont.— Wilhite  v.  Billings, 
etc.  Power  Co.,  39  Mont.  1,  101  Pao. 
168.  Ohio. — Fogarty  v.  Cincinnati,  7 
Ohio  N.  P.  100.  Ore.— Booth-Kelly 
Lumb.  Co.  V.  Eugene,  67  Ore.  381,  136 
Pac.  29.  Tex. — Galveston,  etc.  E.  Co. 
V.  DeGrofe,  102  Tex.  433,  118  S.  "W. 
134,  21  L.  E.  A.  (N.  S.)  749  (main- 
tenance of  switch  sought  to  be  en- 
joined) ;  Chaison  T.  S.  Co.  v.  McFaddin, 
etc.  Co.,  56  Tex.  Civ.  App.  611,  121 
S.  W.  716.  Wash. — ^Ferry-Leary  L.  Co. 
V.  Holt  &  Jeffery,  53  Wash.  584,  102 
Pac.  445. 

[a]  In  Johnson  l).  United  E.  Co., 
227  Mo.  423,  127  S.  W.  63,  71,  it  is 
said:  "And,  in  a  case  of  public  service 
corporations,  it  is  self-evident  that  the 
public  convenience  and  public  mischief 
may  mark  the  distinction  between 
sound  and  nnso]ind  discretion  in  grant- 
ing an  injunction  on  the  facts 
pleaded." 

[b]  Thus,  by  reason  of  the    great 


injury  which  Would  fall  upori  a  city 
by  restraining  the  continuous  use  of 
its  sewage  system  when  established,  it. 
was  held  that  the  granting  of  an  in- 
junction would  be  inequitable.  Sim- 
mons V.  Paterson,  60  N.  J.  Eq.  S85,  45 
Atl.  995,  83  Am.  St.  Eep.  642,  48  L, 
E.  A.  717. 

[c]  Interference  With  Federal  Gov- 
emment. — "And,  in  a  case  of  interfer- 
ence with  the  authority  of  the  fed- 
eral government,  the  court  cannot  con- 
sider the  relative  amount  of  injury  to 
accrue  to  the  party  thus  interfering  and 
to  the  government.  Such  a  principle 
would  tend  to  encourage  interference 
with  federal  authority,  when  it  ought 
to  be  repressed."  United  States  v. 
Duluth,  1  Dill.  469,  475,  25  Fed.  Cas. 
No.  15,001. 

[d]  But  where  it  is  sought  to  en- 
join the  construction  of  a  telephone 
line  on  private  property  because  not 
first  condemned  as  required  by  law,  that 
the  public  will  be  inconvenienced  by 
restraining  the  construction  thereof  is 
no  reason  for  denying  the  injunction. 
Burrall  v.  American,  etc.  Co.,  224  111. 
266,  79  K.  E,  705. 

[e]  Where  a  sovereigii  State  is  a 
party,  the  court  has  less  freedom  to 
balance  harm  than  in  cases  between 
private  individuals.  Georgia  v.  Ten- 
nessee C.  Co.,  206  U.  S.  230,  27  Sup. 
Ct.  618,  51  L.  ed.  1038.  See  also  Kan- 
sas V.  Colorado,  206  U.  S.  46,  27  Sup. 
Ct.  655,  51  L.  ed.  956. 

6.  tr.  S. — ^Parker  v.  Winnipiseogee 
Lake,  etc.  Co.,  2  Black  545,  17  L.  ed. 
333;  Irwin  v.  Dixion,  9  How.  10,  33, 
13  L.  ed.  25;  Wright  Co.  v.  Herring- 
Curtiss  Co.,  180  Fed.  110,  103  C.  C.  A. 
31;  Anargyros  &  Co,  v.  Anargyros,  167 
Fed.  753,  93  C.  0.  A.  241;  St.  Louis, 
etc.  E.  Co.  V.  Sanitary,  etc.  M.  Co.,  161 
Fed.  725,  88  C.  C.  A.  585;  Smith  v. 
Alexander,  146  Fed.  106;  Lucas  v.  Mil 
liken,  139  Fed.  816;  Bonaparte  v.  Cam 
den,  etc.  E.  Co.,  1  Baldw.  205,  3  Fed 
Cas.  No.  1,617.  Ala. — McHan  v.  Mc 
Murry,  173  Ala.  182,  55  So.  793;,  Eouse 
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the  status  quo  should  be  maintained  until  the  final  hearing  or  a  de- 


V.  Martin,  75  Ala.  510,  51  Am.  Eep. 
463.  Cal. — Willis  v.  Lauridson,  161  Cal. 
106,  118  Pac.  530.  Oonn. — Goodwin  v. 
New  York,  etc.  E.  Co.,  43  Conn.  494; 
Eoath  V.  DriscoU,  20  Conn.  583,  52  Am. 
Dec.  352.  Del.— HuUey  v.  Security  T. 
Co.,  5  Del.  Ch.  578.  Fla.— Collier  v. 
Dasher,  51  Pla.  414,  41  So.  269;  Thi- 
baut  V.  Canova,  11  Fla.  143.  Ga. — Ellis 
V.  Bacon,  136  Ga.  756,  71.  S.  E.  1050; 
Eutherford  v.  Mitchell,  133  Ga.  138,  65 
S.  E.  282.  111.— Allott  V.  American  S. 
Co.,  237  lU.  55,  86  N.  E.  685;  Andrews 
V.  Kingsbury,  212  111.  97,  72  N.  E.  11; 
Flood  V,  Consumers'  Co.,  105  111.  App. 
559.  Hicb. — Edwards  v.  Allouez  Min. 
Co.,  38  Mich.  46,  31  Am.  Eep.  301.  Miss. 
McCutehen  v.  Blanton,  59  Miss.  116; 
Green  v.  Lake,  54  Miss.  540.  Mo. 
Yancy  v.  Jones,  153  Mo.  App.  206,  132 
S.  W.  316.  N.  H. — Eastman  v.  Amos- 
keag  Mfg.  Co.,  47  N.  H.  71;  Burnham 
V.  Kempton,  44  N.  H.  78.  N.  J.— All- 
man  V.  United  Brotherhood  of  Carpen- 
ters, 79  N.  J.  Eq.  150,  81  Atl.  116; 
McMillan  v.  Kuehnle,  78  N".  J.  Eq.  251, 
78  Atl.  185;  Burrell  v.  Middleton  (N.  J. 
Eq.),  65  Atl.  978;.  Sperry,  etc.  Co.  v. 
Hertzberg,  69  N.  J.  Eq.  264,  60  Atl. 
368  (transfer  of  trading  stamps  not  en- 
joined because  of  doubtful  question  as 
to  whether  trading  stamp  company  can 
control  their  transfer)  ;  Eoberts  v.  Scull, 
58  N.  J.  Eq.  396,  43  Atl.  583.  N.  Y. 
Grimm  v.  Krahmer,  112  App.  Div.  489, 
98  N.  Y.  Supp.  523;  Angelo  Co.  V.  Im- 
proved Property  H.  Co.,  55  Misc.  328, 
105  N.  Y.  Supp.  590;  Epstein  v.  Smith, 
121  N".  Y.  Supp.  854;  Dry  Dock,  etc. 
E.  Co.  V.  Mayor,  etc.,  13  N.  Y.  St. 
391.  Ohio.- Spangler  v.  Cleveland,  43 
Ohio  St.  526,  3  N.  E.  365.  Ore.— Pacific 
Tel.  Co.  v.  Salem,  49  Ore.  110,  89  Pac. 
145.  Pa. — ^Kittanning  Brg.  Co.  v. 
American,  etc.  Co.,  224  Pa.  129,  73  Atl. 
174;  Berkey  v.  Berwind-White  Coal  Co., 
220  Pa.  65,  69  Atl.  329,  333,  16  L.  E. 
A.  (N.  S.)  851;  New  Idea  Pattern  Co. 
V.  Whitner,  215  Pa.  193,  64  Atl.  518; 
Hicks  V.  American  Nat.  Gas  Co.,  207 
Pa.  570,  57  Atl.  55,  65  L.  E.  A.  209; 
Thouron  v.  Schuylkill  Elec.  E.  Co.,  174 
Pa.  366,  34  Atl.  601.  Vt.— Prentiss  v. 
Larnard,  11  Vt.  135.  Wash. — Eockford 
W.  Co.  V.  Eumpf,  12  "Wash.  647,  42  Pac. 
213;  Morse  v.  O'Connell,  7  Wash.  117, 
34  Pac.  426.  W.  Va.— Merchants  Coal 
Co.  V.  Billmeyer,  54  W.  Va.  1,  46  S.  E. 
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121.     Wis.— Quayle  v.  Bayfield  County, 
114  Wis.  108,  89  N.  W.  892. 

[a]  If  plaintiff  sues  to  restrain  cer- 
tain acts  on  land  also  claimed  by  de- 
fendants plaintiff  must  rely  upon  the 
strength  of  his  own  title.  Hayden  v. 
Mathews,  4  App.  Div.  338,  38  N.  Y. 
Supp.  905,  affirmed,  158  N.  Y.  735,  53 
N.  E.  1126. 

[b]  .  "Where  it  is  doubtful  what 
upon  the  final  hearing  may  be  ascer- 
tained to  be  the  real  facts  of  the  case, 
and  where  the  rights  of  the  complain- 
ants are  such  that  they  will  suffer  no 
more  injury  if  they  finally  succeed  than 
would  be  inflicted  upon  the  defendants 
if  unjustly  enjoined,  it  is  often  the 
duty  of  the  court  to"  refuse  a  prelim- 
inary injunction.  Especially  is  this 
true  in  a  case  where  it  is  sought  to 
enjoin  the  operation  of  a  law  fixing 
rates  alleged  to  be  confiscatory,  when 
it  is  probable  that  a  practical  test  of 
the  law  will  be  required  to  ascertain 
the  truth.  To  adopt  a  different  rule, 
the  defendants  might  be  unnecessarily 
and  improperly  restrained  from  doing 
what  they  have  a  right  to  do,  and, 
through  such  restraint,  suffer  an  injury 
for  which  they  could  obtain  no  ade- 
quate compensation.  Brewer,  J.,  ob- 
served, speaking  for  the  Supreme  Court 
of  Kansas:  'An  injunction  in  limine 
is  not  a  matter  of  strict  right.  It  may 
sometimes  be  properly  refused  upon 
the  same  facts  which  would  entitle  the 
party  of  right  to  an  injunction  on  final 
hearing.'  Akin  v.  Davis,  14  Kan. 
143."  Eailroad  Commission  v.  Central 
of  Ga.  E.  Co.,  170  Fed.  225,  232,  95 
C.  0.  A.  117. 

[c]  "  'There  is  no  power,  the  exer- 
cise of  which  is  more  delicate,  which 
requires  greater  caution,  deliberation, 
and  sound  discretion,  or  more  danger- 
ous in  a  doubtful  case,  than  the  issuing 
an  injunction.  It  is  the  strong  arm  of 
equity,  that  never  ought  to  be  ex- 
tended, unless  to  cases  of  great  injury, 
where  courts  of  law  cannot  afford  an 
adequate  and  commensurate  remedy  in 
damages.  The  right  must  be  clear,  the 
injury  impending,  and  threatened  so 
as  to  be  averted  only  by  the  protect- 
ing preventive  process  of  injunction.'  " 
Truly  V.  Wanzer,  5  How.  (TJ.  S.)  141, 
12  L.  ed.  88. 

[d]  "For  light  reason*  courts  will 
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termination  of  the  rightJ    A  preliminary  injunction  maintaining  the 
status  quo  is  generally  proper  whenever  the  questions  of  law  and  fact 


not  grant  interlocutory  injunctions,  but 
it  is  not  the  invariable  lule  that  relief 
will  be  denied  unless  it  appears  free 
from  all  possibility  of  doubt  that  in- 
jury will  inevitably  flow  from  the  act 
sought  to  be  restrained.  Regard  must 
be  had  for  the  nature  of  the  threat- 
ened conduct  complained  of,  and  for 
the  character  and  extent  of  the  prob- 
able as  well  as  the  inevitable  results 
thereof,  and  for  all  the  other  circum- 
stances of  the  case.  Where,  as  here, 
upon  the  one  side  there  is  to  be  con- 
sidered only  the  profit  of  a  purely  pri- 
vate enterprise,  and,  upon  the  other, 
the  health  and  safety  and  property  of 
a  large  number  of  people,  and  where 
the  injury,  if  it  is  actually  realized, 
will  be  immeasurable  and  irreparable, 
and  where  the  obstruction  is  of  such 
a  character  that  it  cannot  be  removed 
or  materially  diminished  in  the  pres- 
ence of  imminently  impending  disas- 
ter, the  court  may  properly  grant  or 
continue  an  interlocutory  injunction 
upon  a  showing  which  is  not  entirely 
free  from  conflict  and  doubt."  City 
of  Oroville  v.  Indiana  Gold-Dredging 
Co.,  165  Fed.  550. 

[e]  "Although  a  court  of  equity 
will  not  interfere  by  injunction  in  favor 
of  a  doubtful  right,  yet  where  there 
has  been  a  long  undisturbed  and  ex- 
clusive possession,  under  a  deed  which 
was  recorded  and  which  the  grantee  and 
the  other  occupants  holding  under  him 
supposed  to  convey  a  title,  and  the 
party  now  disputing  the  title  was  a 
trespasser,  without  a  color  of  right,  it 
was  held  that,  even  if  the  deed  con- 
veyed no  title,  yet  the  title  was  not 
so  doubtful  a  one  as  to  make  it  im- 
proper for  a  court  of  equity  to  inter- 
fere by  injunction  in  favor  of  the  party 
holding  it."  Falls  Village  Water 
Power  Co.  v.  Tibbets,  31  Conn.  165. 

7.  U.  S.— Brhardt  v.  Boaro,  113  IT. 
S.  527,  5  Sup.  Ct.  560,  28  L.  ed.  1113; 
Irwin  V.  Dixion,  9  How.  10,  13  L.  ed. 
25;  Irving  v.  Joint  Dist.  Council,  180 
Fed.  896;  Karfiol  v.  Eothner,  151  Fed. 
777;  Lucas  v.  Milliken,  139  Fed.  816, 
832;  Harriman  v.  Northern  Securities 
Co.,  132  Fed.  464;  Silver  &  Co.  v.  Eustis 
Mfg.  Co.,  130  Fed.  348;  Gring  v., Ches- 
apeake, etc.  Co.,  129  Fed.  996.  Ala. 
Driver  v.  New,   175  Ala.   655,  57   go. 


437.  Cal.— Hunt  v.  Steese,  75  Cal.  620, 
17  Pac.  920;  State  v.  McGlynn,  20  Cal. 
233,  81  Am.  Dee.  118.  Colo. — Leadvilla 
V.  Leadville  Sewer  Co.,  47  Colo.  118, 
107  Pac.  801.  Del.— Eberhardt  v.  Chris- 
tiana Window  Glass  Co.,  74  Atl.  33. 
Ga. — Johnson  V.  Hall,  83  Ga.  281,  9 
S.  E.  783.  Md.— Clayton  v.  Shoemaker, 
67  Md.  216,  9  Atl.  635.  Miss.— Kyle 
V.  Rhodes,  71  Miss.  487,  15  So.  40.  Mo, 
Kehelkamp  v.  Sehrader,  45  Mo.  505. 
Nev. — Rhodes  Min.  Co.  v.  Belleville 
Placer  M.  Co.,  32  Nev.  230,  106  Pac. 
561,  118  Pac.  813.  N.  J.— Johnson  v. 
Hughes,  58  N.  J.  Eq.  406,  43  Atl.  901; 
New  Jersey  Zinc  &  I.  Co.  v.  Trotter, 
38  N.  J.  Eq.  3.  N.  C— Zeiger  v. 
Stephenson,  153  N.  C.  528,  69  S.  E.  611. 
Va. — Manchester  Cotton  Mills  v.  Man- 
chester, 25  Gratt.  825. 

[a]  "Where,  however,  the  sole  ob- 
ject for  which  an  injunction  is  Bought, 
is  the  preservation  of  a  fund  in  con- 
troversy, or  the  maintenance  of  the 
status  quo,  until  the  question  of  right 
between  the  parties  can  be  decided  on 
final  hearing,  the  injunction  properly 
may  be  allowed,  although  there  may  be 
serious  doubt  of  the  ultimate  success 
of  the  complainant.  Its  allowance  in 
the  latter  case  is  a  provisional  measure, 
of  suspensive  effect  and  in  aid  of  such 
relief,  if  any,  as  may  finally  be  de- 
creed to  the  complainant."  Harriman 
V.  Northern  Securities  Co.,  132  Fed. 
464,  4:76. 

[b]  Though  complainant's  rights  are 
doubtful  where  it  appears  that  the 
granting  of  the  injunction  will  cause 
irreparable  damage  to  defendant,  the 
better  practice  is  to  require  defendant 
to  give  security  to  answer  for  any 
damages  which  complainant  could  ■  re- 
cover, otherwise  an  injunction  to  issue. 
Karfiol  V.  Eothner,  151  Fed.  777. 

[c]  Patents. — The  rule  is  well  estab- 
lished in  the  federal  courts  and  in  this 
circuit,  that  where  there  has  been  no 
adjudication,  nor  such  public  acqui- 
escence in  the  patent  as  to  establish 
its  validity,  no  preliminary  injunction 
will  be  granted,  unless  the  evidence  in- 
dicates that  the  defendants  may  not 
be  able  to  Yespond  in  damages,  or 
where,  beyond  reasonable  question  there 
is  necessity  for  the  intervention  of  the 
court,  because  of  the  loss  of  trade,  or 
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to  be  ultimately  determined  are  grave  and  difficult,  and  the  balance 
of  resulting  injury  is  in  favor  of  the  complainant.®  This  does  not 
mean,  however,  that  complainant  to  entitle  him.  to  a  preliminary  in- 
junction preserving  the  status  quo  must  make  a  showing  which  would 
entitle  him  to  an  injunction  on  final  hearing.*    It  is  not  essential  that 


that  the  tuin  of  property  would  be 
irreparable.  Karfiol  v.  Eothner,  151 
Fed.  777;  Standard  Eoller  Bearing  Co. 
17.  Hess-Bright  Mfg.  Co.,  145  Fed.  356; 
Silver  &  Co.  v.  J.  P.  Eustis  Mfg.  Co., 
130    Fed.   348,    and   cases    there    cited. 

8,  TJ.  S. — Magruder  v.  Belle  Bourche 
Valley  W.  Users'  Assn.,  219  Fed.  72, 
"82,  133  C.  0.  A.  524;  Newton  v.  Levis,  79 
Fed.  715,  25  C.  0.  A.  161.  Nev.— Rhodes 
M.  Co.  V.  Bellville  Placer  Min.  Co.,  32 
Nev.  230,  106  Pac.  561,  118  Pae.  813. 
Ohio. — Gould  V.  Chesapeake,  etc.  B.  Co., 
10  Ohio  N.  P.  (N.  S.)   129,  131. 

[a]  "The  controlling. reason  for  the 
existence  of  the  right  to  issue  an  inter- 
locutory injunction  is  that  the  court 
may  thereby  prevent  such  a  change  of 
the  conditions  and  relations  of  persons 
and  property  during  the  litigation  as 
may  result  in  irremediable  injury  to 
some  of  the  parties  before  these  claims 
can  be  investigated  and  adjudicated. 
A  preliminary  injunction  maintaining 
the  existing  situation  may  properly 
issue  whenever  the  questions  of  law 
and  fact  to  be  ultimately  determined 
in  the  suit  are  grave  and  diflSeult,  and 
Injury  to  the  moving  party  will  be  cer- 
tain, great,  and  irreparable  if  the  mo- 
tion is  denied,  while  the  loss  and  in- 
convenience to  the  opposing  party  will 
be  inconsiderable,  and  may  well  be  in- 
demnified by  a  proper  bond,  if  the  in- 
junction is  issued."  Magruder  v.  Belle 
Fourche  Valley  W.  Users'  Assn.,  219 
Fed.  72,  82,  133  C.  C.  A.  524. 

9.  U.  S.— Buskirk  v.  King,  72  Fed. 
22,  25,  18  C.  C.  A.  418;  Jensen  v.  Nor- 
ton, 64  Fed.  662,  12  C.  C.  A.  608; 
Spring  Val.  W.  Co.  v.  San  Francisco, 
165  Fed.  667,  683;  Pere  Marquette  E. 
Co.  V.  Bradford,  149  Fed.  492;  Ladd 
V.  Oxnard,  75  Fed.  703,  732.  Ind.— La- 
porte  V.  Scott,  166  Ind.  78,  76  N.  E. 
878.  N.  J.— Mitchell  v.  United  Box, 
etc.  Co.,  72  N.  J.  Eq.  580,  66  Atl.  938. 
Ore. — Helm  v.  Gilroy,  20  Ore.  517,  26 
Pae.  851.  Eng. — Glascott  v.  Lang,  3 
Myl.   &  C.  451,  40   Eng.  Eeprint   1000. 

[a]  "Lord  Cranworth,  in  Shrews- 
bury &  Chester  E.  Co.  t).  Shrewsbury  & 
Chester   E.    Co.,    1    Sim.    (N.   S.)    410, 
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says?  'When  the  court  is  called  on  to 
interfere  to  preserve  property  pendente 
lite,  there  are,  I  apprehend,  two  points 
on  which  the  court  must  satisfy  itself: 
First,  it  must  satisfy  itself,  not  that 
the  plaintifE  has  certainly  a  right,  but 
that  he  has  a  fair  question  to  raise  as 
to  the  existence  of  such  a  right.  ... 
Where  it  is  made  out  that  there  la  a 
point  to  be  decided  which  the  plaintiff 
is  fairly  raising,  still  there  is  a  further 
question,  namely,  whether  interim  in- 
terference, on  a  balance  of  convenience 
and  inconvenience  to  the  one  party  and 
to  the  other,  is  or  is  not  expedient.'  " 
Eberhardt  17.  Christiana  Window  Glass 
Co.    (Del.),    74   Atl.   33. 

[b]  When  "an  application  is  made 
for  preliminary  protection,  the  ques- 
tions to  be  passed  upon  and  determined 
from  the  showing  are  only  the  neces- 
sary factors  in  granting  or  denying  a 
temporary  restraining  order.  'It  is  not 
necessary  that  the  complainant's  rights 
be  clearly  established,  or  that  the  court 
find  complainant  is  entitled  to  prevail  _ 
on  the  final  hearing.  It  is  sufiScient  if 
it  appears  that  there  is  a  real  and  sub- 
stantial question  between  the  parties, 
to  be  investigated  in  a  court  of  equity, 
and,  in  order  to  prevent  irremedial  in- 
jury to  the  complainant,  before  his 
claims  can  be  investigated,  it  is  neces- 
sary to  prohibit  any  change  in  the  con- 
ditions and  relations  of  the  property 
and  of  the  parties  during  the  litiga- 
tion.' Goldfield,  etc.  Mines  Co.  ■». 
Miners'  Union  (C.  C),  159  Fed.  511." 
Baltic  Min.  Co.  v.  Circuit  Judge,  177 
Mich.  632,  643,  144  N.  W.  209. 

[c]  It  is  not  necessary  that  the 
court  should,  before  granting  It,  be 
satisfied  from  the  evidence  before  it 
that  the  plaintiff  will  certainly  prevail 
upon  the  final  hearing  of  the  cause. 
On  the  contrary,  a  probable  right  and 
a  probable  danger  that  such  right  Will 
be  defeated  without  the  special  inter- 
position of  the  court  is  all  that  need 
be  shown  as  a  basis  for  such  an  order. 
Colorado  Eastern  E.  Co.  v.  Chicago, 
etc.  E,  Co.,  141  Fed.  898,  73  C.  C.  A. 
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there  should  appear  anything  more  than  that  there  is  reasonable 
ground  for  supposing  the  relief  will  be  granted  on  final  hearing,  and 
that  pending  the  hearing  upon  the  merits  the  complainant  will  suffer 
irreparable  injury.^"  But  where  the  only  object  of  the  bill  is  a  per- 
manent injimction,  the  court  should  not  grant  a  preliminary  injunction 


132;  Sanitary  Eeduc.  Wks.  ti.  California 
R.  Co.,  94  Fed.  693. 

[d]  In  Spring  Val.  Water  Co.  V. 
City  &  County  of  San  Francisco,  165 
Fed.  667,  684,  in  speaking  of  the  grant 
of  a  preliminary  injunction  to  restrain 
the  enforcement  of  the  rates  fixed  by 
the  water  supervisors,  the  court  says: 
' '  While  it  is  not  proper  for  the  court 
at  this  time  to  decide  the  merits  of  the 
case,  nevertheless  the  court  must  decide 
every  question  which  is  essential  to_  a 
wise  aind  just  exercise  of  judicial  dis- 
cretion in  granting  or  withholding  the 
Injunction.  The  court  should  ascertain, 
not  from  conjecture  nor  ty  inference 
from  mistakes  committed  Toy  the  rate- 
fixing  body,  but  from  an  investigation 
of  the  factSj  whether  there  are  real 
and  substantial  grounds  for  believing 
the  ordinance  is  probably  confiscatory. 
If,  on  the  final  hearing,  the  court  can- 
not interfere  with  rates  unless  they  are 
clearly  confiscatory,  it  is  unreasonable 
to  think  that  on  an  application  for  a 
preliminary  injunction,  when  it  is  shown 
that  a  rate-fixing  agency  erred  in  re- 
jecting elements  of  value  which  it 
should  have  considered,  the  court  may 
draw  an  inference  from  this  that  the 
ordinance  is  probably  invalid,  and 
thereupon  annul  its  enforcement,  sus- 
pend the  operation  of  the  rates,  and 
grant  to  the  complainant  for  the  time 
being  practically  all  the  relief  which 
it  could  obtain  as  a  result  of  a  final 
decree."  •*       ' 

[e]  Patent,  Trademark  and  Copy- 
right Cases. — "The  difficulty  in  apply- 
ing this  rule,  however,  to  patent,  trade- 
mark, and  copyright  cases  is  that,  with 
them,  interlocutory  injunctions  do  not 
ordinarily  preserve  the  status  quo.  On 
the  other  hand,  as  it  might  happen  in 
the  case  at  bar,  they  sometimes  oper- 
ate to  suspend  temporarily  the  entire 
establishment  or  business  of  the  re- 
spondent, and  sometimes  to  so  break 
them  up  as  to  i-esult  in  permanent  de- 
struction. Therefore,  in  cases  of  this 
character,  it  has  not  ordinarily  been 
sufficient  merely  to  bring  a  complainant 
iwithin  the  rules  stated  by  Judge  Goff, 


but,  in  addition  thereto,  the  court  ordi- 
narily looks,  for  the  support  of  the 
complainant's  case,  either  in  long 
acquiescence  by  the  public,  or  in  some 
prior  adjudication,  or  in  some  other 
special  matter.  Philadelphia  Trust, 
Safe  Deposit  &  Ins.  Co.  v.  Edison  Elec- 
tric Light  Co.  (decided  by  the  circuit 
court  of  appeals  for  the  Third  Cir- 
cuit), IB  C.  C.  A.  40,  65  Fed.  551,  553. 
When,  however,  the  case  is  so  clear 
and  strong  as  presented  here,  the  com- 
plainant is  usually  entitled  to  the  help 
of  the  court  pending  litigation,  and 
usually  he  obtains  that  assistance  by 
the  way  of  an  injunction."  Ladd  v. 
Oxnard,  75  Fed.  703,  733. 

10.  U.  S.— Colorado  East.  E.  Co.  v. 
Chicago,  etc.  E.  Co.,  141  Fed.  898,  73 
C.  C.  A.  132;  Carpenter  v.  KnollwoOd 
Cem.,  188  Fed.  856;  Irving  v.  Joint 
Dist.  Council,  180  Fed.  896;  Arlington 
Heights  Fruit  Co.  v.  Southern  Pac.  Co., 
175  Fed.  141;  Carter  v.  Fortney,  172 
Fed.  722;  Pere  Marquette  E.  Co.  v. 
Bradford,  149  Fed.  492;  Huntington  V. 
New  York,  118  Fed.  683;  Mitchell  v. 
Colorado  Fuel,  etc.  Co.,  117  Fed.  723. 
G-a. — Hitt  V.  Americus  Preston,  etc.  Co., 
96  Ga.  788,  22  S.  E.  926.  Md.— Whalen 
V.  Dalashmutt,  59  Md.  250.  N.  J. 
Edison  Storage  Battery  Co.  v.  Edison. 
Auto  Co.,  67  N.  J.  Eq.  44,  56  Atl.  861. 
Pa.— Ehea  V.  Forsyth,  37  Pa.  503,  78 
Am.  Dee.  441.  See  St.  Andrew's  Ap- 
peal, 67  Pa.  512.  S.  C— Childs  v. 
Columbia,  87  S.  C.  566,  70  S.  E.  296, 
34  L.  E.  A.  (N.  S.)  542.  Wis.— Mil- 
waukee V.  Gimbel  Bros.,  130  Wis.  31, 
110  N.  W.  7. 

[a]  "Of  course,  as  a  general  propo- 
sition and  one  well  in  harmony  with 
the  authorities,  it  may  be  said  that 
in  granting  a  temporary  or  preliminary 
injunction  great  caution  should  be  exer- 
cised, and  it  ought  not  be  awarded 
merely  for  a  tentative  purpose,  but  only 
in  a  case  where  it  is  shown  that  there 
is  an  impending  injury  or  urgent  neces- 
sity which  demands  the  immediate  in- 
terposition of  a  writ  of  injunction." 
Laporte  v.  Scott,  166  Ind.  78,  76  N.  E, 
878,  881. 
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if  there  is  no  probability  that  complainant  will  succeed  on  the  merits.'^ 
E.  Second  or  Successive  Applications.  —  While  a  second  applica- 
tion for  an  injunction  may  be  made  where  an  injunction  has  been 
refused  on  the  first  application/^  or  dissolved  on  the  merits/^  the  new 
application  must  be  based  upon  new  facts  and  charges  set  forth  in 
the  amended  or  supplemental  bill,  as  the  decision  is  res  adjudicata 
upon  the  case  previously  made.^*  A  second  application  cannot  be 
based  upon  matters  which  were  known  at  the  time  the  first  bill  was 


11.  Montgomery,  Ward,  etc.  Co.  v. 
Bouth  Dakota,  etc.  Assn.,  150  Fed. 
413. 

[a]  Where  the  court,  under  the  al- 
legations of  the  complaint,  would  be 
justified  in  refusing  to  entertain  the 
suit  at  all,  (1)  it  does  not  abuse  its 
discretion  in  denying  an  application  for 
a  temporary  injunction.  DaVis  v.  For- 
restal,  124  Minn.  10,  144  N.  W.  423. 
(2)  Indeed,  in  a  case  where  no  com- 
plaint, showing  a  cause  of  action 
which  would  entitle  plaintiff  to  an  in- 
junction, is  prevented,  the  court  is 
without  authority  to  grant  a  temporary 
injunction,  under  a  statute  providing 
that  where  it  appears  from  a  com- 
plaint that  the  plaintiff  demands  and 
is  entitled  to  a  judgment  against  the 
defendant,  restraining  the  commission 
or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during 
the  pendency  of  the  action,  would  pro- 
duce injury  to  the  plaintiff,  an  injunc- 
tion order  may  be  granted  to  restrain 
it.  TJppercu  v.  Stevens,  160  App.  Div. 
918,  145  N.  Y.  Supp.  699. 

12.  Ga. — Eminent  Household,  etc.  v. 
Thornton,  136  Ga.  786,  70  6.  E.  666; 
Oonwell  V.  Neal,  118  Ga.  624,  45  S.  E. 
910;  Savannah,  etc.  R.  Co.  v.  Postal 
Tel.  C.  Co.,  113  Ga.  916,  39  S.  E.  399; 
Glass  V.  Clark,  41  Ga.  544.  Idaho.— See 
Boise  Development  Co.  v.  Idaho,  etc. 
Bank,  24  Idaho  36,  133  Pac.  916.  la. 
Graves  v.  Key  City  Gas  Co.,  83  Iowa 
714,  50  N.  W.  283. 

[a]  "Even  as  between  the  same 
parties,  the  right  of  applying  to  the 
chancellor  for  ah  order  granting  an  in- 
junction may  be  renewed,  and  only  the 
decree  of  the  court,  on  a  full  and  final 
hearing,  as  between  Darties  and  privies, 
does  the  decision  become  a  final  adjudi- 
cation, estopping  other  and  unnecessary 
litigation."    Glass  v.  Clark,  41  Ga.  544. 

13.  Ky. — Grubbs  v.  Lipscomb,  1  Bibb 
145.  N".  J.— Buckley  v.  Corse,  1  N.  J. 
Eq.  504.     N.  Y.— Fanning  v.  Dunham, 
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4  Johns.  Ch.  35,  new  facts  set  up  by 
supplemental  bill.  Ung. — Travers  v. 
Stafford,  2  Ves.  Sen.  19,  28  Eng.  Re- 
print 13. 

[a]  Refusal  to  grant  a  preliminary 
injunction  to  restrain  the  removal  of 
a  county  seat  on  the  complaint  of  an 
individual,  where  the  old  county  seat 
has  made  a  previous  application  for  a 
restraining  order  which  was  dissolved 
on  the  merits,  is  not  an  abuse  of  dis- 
cretion. Stoddart  v.  Vanlaningham, 
14  Kan.  18,  24. 

[b]  Ex  Parte  AppUcatiou. — Where 
an  injunction  has  been  dissolved  for 
want  of  equity  in  the  bill,  the  court 
ought  not  to  grant  an  ex  parte  injunc- 
tion upon  an  amended  bill,  or  upon  a 
new  bill  supplying  that  equity.  Hor- 
nor  V.  Leeds,  10  N.  J.  Eq.  86. 

14.  Ga. — Savannah,  etc.  R.  Co.  -V. 
Postal  Tel.  Cable  Co.,  113  Ga.  916,  39 
S.  E.  399;  Blizzard  v.  Nosworthy,  50 
Ga.  514.  La. — Schwartz  v.  Siekmann, 
136  La.  — ,  66  So.  770.  N.  Y.— South 
Shore  T.  Co.  v.  Brookhaven,  102  N.  Y. 
Supp.  1074;  Harrington  v.  American 
Life  Ins.  Co.,  1  Barb.  244;  Cummins  v. 
Bennett,  8  Paige  79  (statute  so  pro- 
vided). 

See  the  title  "Res  Judicata," 

[a]  Where  a  preliminary  injunction 
is  denied  and  the  bill  dismissed,  com- 
plainant cannot  institute  another  suit 
for  the  same  relief  and  apply  to  the 
same  judge,  or  another,  for  an  injunc- 
tion. He  has  his  remedy  by  appeal  if 
his  injunction  is  improperly  denied. 
Maloney  v.  King,  30  Mont.  414,  76  Pac. 
939;  Harrington  v.  American  Life,  etc. 
Co.,  1  Barb.  (N.  Y.)  244.  See  also 
Buck  V.  Massie,  109  La.  776,  33  So.  767. 

[b]  After  judgment  wliicli  does  not 
award  It,  and  which  judgment  is  a 
final  disposition  of  the  action,  there 
can  be  no  permanent  injunction  granted 
upon  affidavits  and  an  order.  Jackson 
V.  Bunnell,  113  N.  Y.  216,  220,  21  K.  E. 
79. 
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filed,  and  which  were  not  but  might  have  been  relied  upon."  Accord- 
ingly it  must  be  shown  either  tha't  the  new  matter  alleged  did  not 
exist  at  the  time  of  the  first  application/"  or  that,  if  it  existed  at  that 
time,  it  was  not  known  and  could  not  have  been  discovered  by  the 
exercise  of  reasonable  diligence.^'  But  the  rule  against  a  second  ap- 
plication does  not  apply  where  it  is  sought  to  enjoin  a  different  act.^" 
A  second  application  is  addressed  to  the  sound  discretion  of  the  court  the 
same  as  in  other  cases.^® 


[c]  There  must  always  te  new  facts 
and  charges  in  the  amended  bill,  and 
these  must  be  material  or  a  new  injunc- 
tion will  not  be  ordered.  Buckley  v. 
Corse,  1  N.  J.  Eq.  504,  510. 

[d]  As  long  as  an  order  refusing 
an  injunction  pendente  lite  remains  un- 
reversed it  is  res  adjudicata  of  the 
question  as  to  plaintiff's  right  to  an 
injunction  based  upon  the  facts  as 
then  existing.  No  subsequent  motion 
can  be  made  therefore,  unless  upon 
facts  subsequently  arising,  without 
leave  of  the  court,  based  upon  some 
proper  ground  for  allowing  another  mo- 
tion to  be  made  for  the  same  relief. 
McCall  Co.  V.  Wright,  135  App.  Div. 
424,  119  N.  Y.  Supp.  1011. 

15.  G-a. — Eminent  Household,  etc.  V. 
Thornton,  135  Ga.  786,  70  S.  E.  666; 
Conwell  17.  Neal,  118  Ga.  624,  45  S.  E. 
910,  911;  Savannah,  etc.  E.  Co.  v.  Pos- 
tal Tel.  0.  Co.,  113  Ga.  916,  39  S.  E. 
399.  La. — Schwartz  v.  Siekmann,  136 
La.  — ,  66  So.  770;  Porter  v.  Morere,  30 
La.  Ann.  230;  Pluker  v.  Davis,  12  La. 
Ann.  613;  McMicken  v.  Morgan,  9  La. 
Ann.  208.  Miss. — Bass  v.  Nelms,  56 
Miss.  502,  507.  Ohio.— Bank  of  United 
States  V.  Schultz,  3  Ohio  61. 

[a]  It  is  a  "familiar  principle  that 
any  ground  which  might  have  been 
urged  in  a  first  injunction  that  has  been 
dissolved  cannot  serve  as  a  basis  for 
a  second  injunction."  Schwartz  v. 
Siekmann,  136  La.  — ,  66  So.  770. 

[b]  When  the  new  matter  set  up 
was  known  to  eompjainant  when  the 
bill  was  first  brought  and  the  chan- 
cellor denies  the  application,  the  exer- 
cise of  discretion  will  not  be  reviewed 
unless  flagrantly  abused.  Beckwith  v. 
Blanchard,  79  Ga.  303,  7  S.  E.  224. 

[e]  "A  party  will  not  be  permitted 
to  split  up  his  cause  of  suit,  and  liti- 
gate one  part  at  one  time,  and  an- 
other in  a  subsequent  litigation.  Es- 
pecially ought  this  tule  to  be  enforced 
in"  suits    of    injunction     against     the 


execution  of  decrees  and  judgments." 
Bass  V.  Nelms,  56  Miss.  502,  507. 

16.  Bank  of  United  States  v.  Schultz 
3  Ohio  61. 

17.  Ga.— Conwell  v.  Neal,  118  Ga. 
624,  45  S.  E.  910;  Savannah  R.  Co.  v. 
Postal  Tel.  C.  Co.,  113  Ga.  916,  39 
S.  E.  399.  Miss.— Bass  v.  Nelms,  56 
Miss.  502.  Ohio.— Bank  of  United 
States  V.  Schultz,  3  Ohio  61.  Va. — ^Arm. 
strong  V.  Hickman,  6  Munf.  287. 

[a]  In  Bank  of  United  States  v. 
Schultz,  8  Ohio  61,  it  is  said:  "If  this 
rule  were  not  enforced,  there  might 
be  no  end  to  litigation.  A  bill  might 
be  filed  and  an  injunction  obtained  in 
succession,  upon  separate  and  distinct 
grounds,  every  one  of  which  ought  to 
have  been  included  in  the  first  bill.  It 
is  unnecessary  to  point  out  the  incon- 
venience, vexation,  and  injustice  of 
such  a  practice." 

[b]  The  new  bill  should  contain  an 
allegation  that  complainant  was  ig- 
norant of  the  ground  set  up  at  the 
time  of  the  first  application,  where 
such  ground  existed  at  that  time. 
Bank  of  United  States  v.  Schultz,  ■  3 
Ohio  61.  See  Bass  v.  Nelms,  56  Miss. 
502. 

18.  Tolbert  v.  Long,  134  Ga.  292,  67 
S.  E.  826,  first  complaiit  sought  to  en- 
join calling  of  election  and  in  second 
complaint  to  enjoin  declaring  the  re- 
sult of  the  election. 

[a]  The  fact  that  a  preliminary  in- 
junction was  refused  by  a  state  court 
does  not  preclude  an  application  for 
an  injunction  to  the  federal  court  by 
the  successor  of  the  original  corpora- 
tion plaintiff,  where  the  defendants  in 
the  first  case  were  mostly  different  and 
especially  where  the  acts  alleged  and 
sought  to  be  restrained  occurred  after 
the  former  order  was  made.  Eeineoke 
Coal  M.  Co.  V.  Wood,  112  Fed.  477. 

19.  Tolbert  v.  Long,  134  Ga.  292,  67 
S.  E.  826;  Gunn  v.  James,  120  Ga.  482, 
48  S.  E.  148;  Conwell  v.  Neal,  118  Ga. 
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Successive  Applications  While  Former  Injunctions  in  Force,  —  Since  the 
court  will  not  do  a  vain  and  unnecessary  thing,  the  court  will  not  grant 
a  second  injunction  while  a  prior  one  is  in  force,  the  remedy  being 
to  enforce  the  prior  decree.^"  This  is  true  even  though  the  suit  is  at 
the  instance  of  another  party,  if  he  is  acting  in  the  same  capacity,-^ 
unless  the  prior  injunction  has  been  withdrawn  by  some  agreement 
between  the  parties,  and  satisfactory  reasons  are  shown  for  the  re- 
moval of  it.^^  ' 


624,  45  S.  E.  910;  Savannah,  etc.  B. 
Co.  V.  Postal  Tel.  C.  Co.,  113  Ga.  916, 
39  S.  E.  399;  Travers  v.  Stafford,  2  Ves. 
Sen.  13,  28  Eng.  Eeprint  13;  Lingham 
V.  Toule,  1  Anstr.   (Eng.)   189. 

As  to  the  general  rule,  see  supra, 
II,  A,  1.. 

[a]  In  Savannah,  etc.  B.  Co.  v.  Pos- 
tal Tel.  0.  Co.,  113  Ga.  916,  919,  39 
S.  E.  399,  the  court  said:  "The  right 
of  the  railway  companies  to  present  a 
second  applicajiion  for  injunction  seems, 
under  these  decisions,  to  be  unques- 
tioned; but  such  an  application  is  ad- 
dressed to  the  discretion  of  the  judge, 
■which  ordinarily  should  not  be  exer- 
cised in  granting  the  second  applica- 
tion, unless  it  is  based  upon  grounds 
which  were  not  known  and  could  not 
have  been  discovered  by  the  exercise 
of  reasonable  diligence  at  the  time  the 
first  application  was  made.  Not  only 
was  every  ground  upon  which  the  sec- 
ond application  in  the  present  case  is 
based  is  known  to  the  railway  com- 
pany at  the  time  the  first  application 
was  made,  but  some  of  them  were 
actually  presented  in  the  pleadings  as 
reasons  for  granting  an  injunction,  and 
there  was  an  effort,  though  ineffectual, 
to  present  every  question  that  is  now 
presented.  Under  such  circumstances 
the  judge  not  only  did  not  abuse  his 
discretion  in  refusing  the  application, 
but  the  grant  of  an  injunction  would 
have  been  entirely  unwarranted." 

[b]  Where  the  record  shows  that 
the  first  proceeding  resulted,  not  in  the 
granting  of  the  injunction,  but  in  the 
dismissal  of  the  petition  upon  general 
demurrer,  the  rule  of  discretion  is  not 
applicable.  Gunn  v.  James,  120  Ga.  482 
48  S.  E.  148. 

20.  TJ.  S. — Leverich  ■».  Mayor,  etc.  of 
Mobile,  122  Fed.  549,  injunction  based 
on  prior  injunction  will  not  be  granted 
at  the  suit  of  the  successor  in  right 
of  the  former  complainant.  Cal. — Eld- 
ridge  V.  Wright,  15  Cal.  88.  la.— Carter 
V.  Steyer,  93  Iowa  533,  535,  61  N.  W. 
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956;  Dickinson  v.  Eichorn,  78  Iowa  710, 
43  N.  W.  620,  6  L.  R.  A.  721.  Kan. 
McMillen  v.  Butler,  15  Kan.  62.  La. 
Police  Jury  v.  Marksville,  116  La.  1046, 
41  So.  252;  Police  Jury  v,  Mansure,  116 
La.  1043,  41  So.  251;  Buck  v.  Massie, 
109  La.  776,  33  So.  767.  Mont. 
Montana  Ore  P.  Co.  v.  Boston,  etc.  Co., 
27  Mont.  410,  71  Pac.  403.  N.  T. 
Livingston  v.  Gibbons,  4  Johns.  Ch. 
571. 

[a]  But  the  fact  that  a  corporation 
was  enjoined  does  not  preclude  com- 
plainant from  seeking  another  injunc- 
tion against  certain  officers  individually 
for  the  same  acts,  on  the  theory  that 
an  injunction  against  the  corporation 
bound  its  officers,  agents  and  servantsv 
' '  That  is  true  enough,  but  it  was  with- 
in the  power  of  the  defendants  to  dis- 
solve that  injunction,  so  far  as  they 
were  concerned,  by  resigning,  and  thus 
bound  its  officers,  agents  and  servants, 
of  the  enjoined  company.  Against 
their  personal  acts  there  could  be  no 
absolute  protection  except  a  personal 
injunction."  Saxlehner  v.  Eisner,  147 
Fed.  189,  192,  77  C.  C.  A.  417. 

[b]  That  a  statute  provides  injunc- 
tions granted  to  restrain  the  sale  of 
intoxicating  liquors  "shall  be  binding 
on  the  party  or  parties  throughout  the 
judicial  district,"  does  not  prevent  a 
party  from  bringing  an  action  to  en- 
join the  sale  of  liquor  and  the  abate- 
ment of  the  nuisance  against  the  per- 
son selling  such  liquor  and  the  owner 
of  the  premises,  though  the  person 
selling  such  liquor  has  been  previously 
enjoined  from  selling  liquor  on  other 
premises.  Carter  v.  Steyer,  93  Iowa 
533,   61  N.  W.  956. 

21.  Police  Jury  v.  Mansura,  116  La. 
1043,  41  So.  251.  And  see  Dickinsoa 
V.  Eichorn,  78  Iowa  710,  43  N.  W.  620, 
6  L.  R.  A.  721,  parties  not  the  same, 
but  stipulated  that  both  are  prosecuted 
in  the  same  interest. 

22.  Livingston  V.  Gibbons,  4  Johns. 
Ch.   (N.  T.)   571. 
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P.  Establishing  Eight  at  Law. — "Where  relief  by  injunction  is 
sought  as  a  determinative  and  not  as  an  ancillary  remedy,  it  is  essen- 
tial that  the  right  of  the  plaintiff  to  the  invaded  estate  should  be  free 
from  any  reasonable  doubt  or  dispute.  When  the  title  or  right  relied 
upon  is  controverted,  and  it  appears  there  is  some  ground  for  the 
objection,  the  court  will  not  interfere  except  for  temporary  protective 
purposes,  until  the  question  of  the  legal  right  is  decided  by  a  court 
of  law.^''     But  the  court  need  not  dismiss  the  bill  but  may  retain  it 


23.  TJ.  S.— Texas,  etc.  B.  Co.  v.  In- 
terstate Transp.  Co.,  155  TJ.  S.  585, 
15  Sup.  Ct.  228,  39  L.  ed.  271;  Wehr- 
man  v.  Conklin,  155  TJ.  S.  314,  15  Sup. 
Ct.  129,  39  L.  ed.  167;  Lacassagne  v. 
Chapius,  144  U.  S.  119,  12  Sup.  Ct.  659, 

36  L.  ed.  368;  Irwin  v.  Dixion,  9  How. 
10,  13  L.  ed.  25;  Eastern  Oregon,  L. 
Co.  V.  Willow  River,  etc.  Co.,  187  Fed. 
466;  Lownsdale  v.  Grays  Harbor  Boom 
Co.,  117  Fed.  983;  Perry  v.  Parker,  1 
Woodb.  &  M.  280,  19  Fed.  Cas.  No. 
11,010.  Ala. — Hamilton  v.  Brent  Lumb. 
Co.,  127  Ala.  78,  85,  28  So.  698  (pos- 
session of  timber  must  first  be  obtained 
at  law  where  complainant  not  the 
owner  of  the  land) ;  Eosser  v.  Randolph, 
7  Port.  238,  245,  31  Am.  Dec.  712.  Fla. 
Carney  v.  Hadley,  32  Fla.  344,  14  So.  4, 

37  Am.  St.  Hep.  101.  111.— AUottf.  Amer- 
ican Strawboard  Co.,  237  111.  55,  86  N. 
E.  685;  Eobb  v.  La  Grange,  158  111.  21, 
42  N.  E.  77;  Nelson  v.  Milligan,  151 
III.  462,  38  N.  E.  239;  Dunning  v. 
Aurora,  40  111.  481  (abating  nuisance); 
Mood  V.  Consumers'  Co.,  105  111.  App. 
559.  la. — ^Beidenkopf  v.  Des  Moines 
Life  Ins.  Co.,  160  Iowa  629,  142  N.  W. 
434;  Hall  V.  Henninger,  145  Iowa  230, 
121  N.  W.  6;  Currier  v.  Jones,  121  Iowa 
160, 96  N.  W.  766.  Kan.— Harden  v.  Metz, 
62  Kan.  867,  63  Pac.  1126,  affirming  10 
Kan.  App.  341,  58  Pac.  281.  Me. 
Sterling  v.  Littlefield,  97  Me.  479,  54 
Atl.  1108;  Tracy  v.  Le  Blanc,  89  Me. 
304,  36  Atl.  399  (nuisance).  Md.— Ober- 
heim  v.  Eeeside,  116  Md.  265,  81  Atl. 
590;  Bernei  v.  Sappington,  102  Md.  185, 
62  Atl.  365;  Gulick  v.  Fisher,  92  Md. 
353,  48  Atl.  375;  Clayton  v.  Shoemaker, 
67  Md.  216,  9  Atl.  635.  Mich.— Sim- 
mons V.  Day,  151  Mich.  1,  114  N.  W. 
853.  Neb.— Williams  v.  Eiley,  79  Neb. 
554,  113  N.  W.  136.  N.  H.— Williams 
V.  Mathewson,  73  N.  H.  242,  60  Atl. 
687;  Eastman  v.  Amoskeag  Mfg.  Co., 
47  N.  H.  71;  Burnham  v.  Kempton,  44 

.  N.  H.  78.    N.  J.— South  Amboy  v.  Penn- 


sylvania E.  Co.  (N.  J.  Eq.),  76  Atl. 
1038;  Defiance  Fruit  Co.  V.  Fox  (N.  J. 
Eq.),  73  Atl.  851;  Millville  Gas  Light 
Co.  V.  Vineland,  etc.  Co.,  72  N.  J.  Eq. 
305,  65  Atl.  504;  Oppenheim  v.  Loftus 
(N.  J,  Eq.),  50  Atl.  795-,.  Stevens  v. 
Paterson,  etc.  E.  Co.,  20  N.  J.  Eq.  126. 
N.  M. — Lockhart  v.  Leeds,  10  N.  M. 
568,  63  Pac.  48.  Ore.— Bishop  v.  Bais- 
ley,  28  Ore.  119,  142,  41  Pac.  936.  Pa. 
Piro  V.  Shipley,  211  Pa.  36,  60  Atl. 
325,  329;  Fredericks  v.  Huber,  180  Pa. 
572,  37  Atl.  90.  S.  C— Williams  v. 
Jones,  62  S.  C.  472,  40  S.  E.  881,  nuis- 
ance. Utah. — McGregor  v.  Silver  King 
Min.  Co.,  14  Utah  47,  45  Pac.  1091,  60 
Am.  St.  Eep.  883.  Vt.— Griffith  v. 
Hilliard,  64  Vt.  643,  25  Atl.  427.  Va. 
Callaway  v.  Webster,  98  Va.  790,  37 
S.  E.  270.  W.  Va. — Crossland  v.  Cross- 
land,  53  W.  Va.  108,  44  S.  E.  424; 
Kanawha,  etc.  E.  Co.  v.  Glen  Jean,  etc. 
Co.,  45  W.  Va.  119,  30  S.  E.  86.  Eng. 
Earl  of  Eipon  v.  Hobart,  3  Myle.  &  K. 
169,  40  Eng.  Eeprint  65;  Birmingham 
Canal  Co.  v.  Lloyd,  18  Ves.  515,  34  Eng. 
Eeprint  413. 

[a]  "The  underlying  reason  for  re- 
mitting a  suitor  to  a  court  of  law  is 
that  the  right  of  trial  by  jury  may  not 
be  denied  any  person  under  the  prek 
tense  of  equitable  cognizance."  Bishop 
V.  Baisley,  28  Ore;  119,  143,  41  Pac 
936. 

[b]  Nuisance. — ^When  an  "alleged 
nuisance  is  prospective  and  threatened, 
a  court  of  equity  may  interfere  to 
prevent  its  being  brought  into  exist- 
ence. When  what  is  claimed  to  be 
a  nuisance  already,  the  general  rule  is, 
that  the  fact  that  it  is  a  nuisance  must 
be  established  by  a  suit  at  common 
law  before  a  court  of  equity  will  in* 
terfere  to  abate."  Tracy  v.  Le  Blanc, 
89  Me.  304,  309,  36  Atl.  399.  See  gen- 
erally the  title  "Nuisance." 

[c]  To  enjoin  the  cutting  of  stand- 
ing timber  by  one  not  the  owner  of 
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until  the  eomplainaint  has  had  a  reasonable  time  to  establish  his  title 
at  law.'* 

Exceptions.  —  There  are  -y^arious  exceptions  to  this  rule,  and  where 
the  necessity  is  imperious  or  where  immediate  and  irreparable  injury- 
is  threatened  unless  relief  be  given  in  equity,'^  or  where  on  account 


the  land  or  not  in  possession  of  the 
timber  actually  or  constructively,  com- 
plainant must  first  obtain  possession 
by  an  action  at  law.  Hamilton  v.  Brent 
Lumb.  Co.,  127  Ala,  78,  28  So.  698. 

[d]  Question  Submitted  to  Court. 
Where  the  questions  of  legal  title  have 
been  argued  and  submitted  by  counsel 
without  any  objection,  either  in  the 
answer  or  at  the  hearing,  that  the 
question  of  legal  title  be  settled  at 
law,  the  question  of  legal  title  or  right 
will  be  examined  and  determined  by 
the  court  without  i'esorting  to  a  court 
of  law.  Paterson  v.  Bast  Jersey  W. 
Co.,  74  N.  J.  Eq.  49,  70  Atl.  472. 

[e]  Preliminary  Injunction  Preserv- 
ing Status  Quo. — "It  is  usual  in  cases 
like  this,  where  the  title  itself  comes 
in  controversy,  to  grant  a  temporary 
injunction  to  await  the  event  of  an 
action  at  law  to  be  prosecuted  by  the 
plaintiff.  But  here  the  plaintiff  is  in 
actual  possession,  and  has  been  for 
many  years,  and  is  therefore  not  in  a 
position,  nor  has  he  any  occasion,  to 
sue.  The  defendant  is  the  proper  party 
to  bring  an  action  and  test  the  rights 
of  the  respective  parties  at  law. 
If  he  neglects  to  do  this  in  a  reason- 
able time,  he  will  have  no  just  grounds 
of  complaint  if  the  injunction  is  made 
perpetual  against  him  in  consequence 
of  his  own  negligence."  /-Eohelkamp  v. 
Sehrader,  45  Mo.  505,  509.  See  also 
LeEoy  v.  Wright,  4  Sawy.  535,  15  Fed. 
Cas.  No.  8,273;  Burnley  v.  Cook,  13  Tex. 
586,  65  Am.  Deo.  79. 

[f]  "It  was  formerly  the  doctrine 
of  e'quity,  in  cases  of  alleged  trespass 
on  land,  not  to  restrain  the  use  and 
enjoyment  of  the  premises  by  the  de- 
fendant when  the  title  was,  in  dispute, 
but  to  leave  the  complaining  party  to 
his  remedy  at  law.  A  controversy  as 
to  the  title  was  deemed  sufficient  to 
exclude  the  jurisdiction  of  the  court. 
.  .  .  This  doctrine  has  been  greatly 
modified  in  modern  times,  and  it  is  now 
a  common  practice  in  cases  where  ir- 
remediable mischief  is  being  done  or 
threatened,  going  to  the  destruction  of 
the    substance    of   the   estate,   such   as 
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the  extracting  of  ores  from  a  mine, 
or  the  cutting  down  of  timber,  or  the 
removal  of  coal,  to  issue  an  injunction, 
though  the  title  to  the  premises  be  in 
litigation.  The  authority  of  the  court 
is  exercised  in  such  cases,  through  its 
preventive  writ,  to  preserve  the  prop- 
erty from  destruction  pending  legal 
proceedings  for  the  determination  of 
the  title."  Erhardt  v.  Boaro,  113  U, 
S.  527,  538,  5  Sup.  Ct.  560,  28  L.  ed. 
1113. 

[g]  The  mere  denial  of  the  com- 
plaiaant's  right  (1)  by  the  defendant 
in  his  answer  will  not  oust  the  court 
of  its  jurisdiction  by  injunction  (Car- 
lisle V.  Cooper,  21  N.  J.  Eq.  576;  Miller 
V.  Lynch,  149  Pa.  460,  24  Atl.  80);  (2) 
his  denial  must  be  tsased  upon  facts 
which  show  a  substantial  dispute.  Mil- 
ler V.  Lynch,  149  Pa.  460,  24  Atl.  80. 
See  also  Piro  v.  Shipley,  211  Pa.  36,  60 
Atl.   325,   329. 

24.  Colonial  Woolen  Co.  v.  Trenton 
Water  P.  Co.,  6«  N.  J.  Eq.  172,  55  Atl. 
993;   Todd  v.  Staats,  60  N.  J.  Eq.  507, 

46  Atl.  645. 

25.  XT.  S. — Texas,  etc.  E.  Co.  v.  In- 
terstate Transp.  Co.,  155  U.  S.  585,  15 
Sup.  Ct.  228,  39  L.  ed.  271;  Parker 
V.  Winnipiseogee  Lake,  etc.  Co.,  2  Black 
545,  552,  17  L.  ed.  333.  Cal.— Hunt  v. 
Steese,  75  Cal.  620,  17  Pac.  920.  HI. 
Nelson  v.  Milligan,  151  111.  462,  38 
N.  E.  239;  Oswald  v.  Wolf,  129  111. 
200,  21  N.  E.  839.  Ind.— Windfall 
Mfg.    Co.   V.    Patterson,    148   Ind.   414, 

47  N.  E.  2,  62  Am.  St.  Eep.  532,  37 
L.  E.  A.  381.  Me.— Sterling  v.  Little- 
field,  97  Me.  479,  54  Atl.  1108;  Tracy 
V.  Le  Blanc,  89  Me.  304,  309,  36  Atl. 
399;  Morse  v.  Machias,  etc.  Mill.  Co., 
42  Me.  119,  128.  K  H.— Williams  v. 
Mathewson,  73  N.  H.  242,  60  Atl.  687; 
Perkins  v.  Poye,  60  N.  H.  496.  N.  J. 
Morris  &  Essex  E.  Co.  v.  Prudden,  20 
N.  J.  Eq.  530,  539;  Eobertson  v.  Meyer, 
59  N.  J.  E<j.  366,  45  Atl.  983.  N.  Y. 
West  Point  Iron  Co.  v.  Eeymert,  45  N.  T. 
703  (injury  to  mines) ;  Van  Bergen  v. 
Van  Bergen,  3  Johns.  Ch.  282,  8  Am.  Dec. 
511.  Ore. — Allen  «.  Dunlap,  24  Ore, 
229,  33  Pac.  675,  trespass  in  mines  de- 
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o£  the  necessity  of  a  multiplicity  of  suits  at  law,^®  or  for  some  other 
reason  the  remedy  at  law  is  inadequate,  injunction  will  lie  without  the 
necessity  of  a  prior  establishment  at  law.^^ 

Enjoyment  for  Long  Period,  —  Where  a  right  has  been  enjoyed  by  the 
complainant  for  a  long  period  of  years,  its  violation  will  be  enjoined 
without  the  right  being  first  established  at  law."' 

Title  or  Right  Admitted  or  Clear. —  Where  the  complainant's  title  is 
admitted,^*  or  when  th«  right  or  title  sought  to  be  protected  is  not 


stroying  substance  of  mining  claim  en- 
joined at  instance  of  party  in  posses- 
sion and  defendant  required  to  try 
possession  within  reasonable  time  or 
else  be  perpetually  enjoined.  Vt. 
Griffith  V.  Billiard,  64  Vt.  643,  25  Atl. 
427.  Va.— Switzer  v.  McCulloch,  76 
Va.  777.  W.  Va. — Freer  v.  Davis,. 52 
W.  Va.  1,  43  S.  E.  164,  94  Am.  St.  Eep. 
895,  59  li.  E.  A.  556;  Bettman  v.  Har- 
ness, 42  W.  Va.  433,  489,  26  S.  E.  271, 
36  L.  E.  A.  566. 

[a]  Said  the  court  in  "Williams  v. 
Mathewson,  73  N".  H.  242,  60  Atl.  687: 
"To  this  rule  some  exceptions  are  al- 
lowed, arising  in  eases  of  pressing  neces- 
sity, when  it  clearly  appears  that  no 
adequate  remedy  at  law  exists,  and  that 
irreparable  and  permanent  injury  must 
result  unless  the  summary  process  by 
injunction  is  interposed.  But  to  author- 
ize the  interposition  of  equity  in  such 
a  case,  the  mischief  must  be  immi- 
nent, the  remedy  clearly  inadequate  to 
afford  redress,  and  the  right  supposed 
to  be  invaded  must  be  clear  or  long 
enjoyed  by  the  plaintiff." 

[b]  "Mines,  quarries  and  timber 
are  protected  by  injunction,  upon  -the 
ground  that  injuries  to  and  depreda- 
tions upon  them  are,  or  may  cause, 
irreparable  damage,  and  also  with  a 
view  to  prevent  a  multiplicity  of  ac- 
tions for  damages  that  might  accrue 
from  a  continuous  violation  of  the 
right  of  the  owners."  The  right  need 
not  first  be  established  at  law.  West 
Point  Iron  Co.  v.  Eeymert,  45  N.  Y. 
703.  See  also  Freer  v.  Davis,  52  W. 
Va.  1,  11,  43  S.  E.  164,  94  Am.  St. 
Eep.  895,  59  L.  E.  A.  556. 

[c]  An  injunction  to  restrain  ir- 
reparable injury,  pending  the  determina- 
tion of  the  title,  should  be  issued,  un- 
less it  appear  that  the  plaintiff's  title 
is  bad,  or  at  least  that  there  is  no 
reasonable  ground  for  the  assertion  of 
title  by  the  plaintiff.  The  mere  exist- 
ence  of   a  doubt   does   not    of   itself 


constitute  a  sufficient  ground  for  re- 
fusing an  injunction.  Hunt  v.  Steese, 
75  Cal.  620,  624,  17  Pac.  920. 

26.  Fla. — Caro  v.  Pensacola  City  Co., 
19  Fla.  766.  Ga.— Field  v.  Ealstob,  30 
Ga.  79.  Me.— Sterling  v.  Littlefield,  97 
Me.  479,  54  Atl.  1108.  N.  Y.— West 
Point  Iron  Co.  v.  Eeymert,  45  N.  Y. 
703,  704,  injuries  to  mines.  Ore. — ^Bishop 
V.  Baisley,  28  Ore.  119,  146,  41  Pac. 
936.  Va.— Switzer  v.  McCulloch,  76  - 
Va.   777. 

27.  Me.— Sterling  v.  Littlefield,  97 
Me.  479,  54  Atl.  1108;  Tracy  v.  Le 
Blanc,  89  Me.  304,  309,  86  Atl.  399. 
Mass. — ^Ingraham    v.    Dunnell,    5    Met. 

118.  N.  J. — Eobertson  v.  Meyer,  59 
N.  J.  Eq.  366,  45  Atl.  983. 

28.  U.  S.— McCoy  v.  Nelson,  121 
TJ.  S.  484,  487,  7  Sup.  Ct.  1000,  80 
L.  ed.  1017  (patent  case) ;  Brundage  v. 
Deardorf,  55  Fed.  839.  Cal. — Tuolumne 
Water  Co.  v.  Chapman,  8  Cal.  892. 
Conn.— Falls  Village  W.  P.  Co.  v.  Tib- 
betts,  31  Co-nn.  165.  Ga. — Shirley  V. 
Hicks,  110  Ga.  516,  35  S.  E.  782.  Me, 
Varney  v.  Pope,  60  Me.  192;  Morse  v. 
Machias  Water  Power,  etc.  Co.,  42  Me. 

119,  127;  Jordan  v.  Woodward,  38  Me. 
423.  Mo. — ^Echelkamp  v.  Schrader,  45 
Mo.  505,  complainant  in  possession  for 
number  of  years,  defendant  required  to 
institute  action  within  reasonable  time 
or  be  perpetually  enjoined.  Neb. 
Williams  v.  Eiley,  79  Neb.  554,  113 
N.  W.  136.  N.  J. — Black  v.  Delaware, 
etc.  Co.,  22  N.  J.  Eq.  130;  Carlisle  .v. 
Cooper,  21  N.  J.  Eq.  576.  N.  Y.— Olm- 
sted V.  Loomis,  9  N.  Y.  423,  482.  Pa. 
Coal  Co.  V.  Savage,  4  Pa.  Dist.  557. 
Va. — Sanderlin  v.  Baxter,  76  Va.  299, 
44  Am.  Eep.  165,  easement. 

29.  Cal.— Tuolumne  Water  Co.  v. 
Chapman,  8  Cal.  892,  averment  of  com- 
plainant's right  admitted  by  demurrer. 
N.  J. — Black  V.  Delaware,  etc.  Canal 
Co.,  22  N.  J.  Eq.  130;  Hackensack  Imp. 
Com.  V.  New  Jersey  Mid.  E.  Co.,  22  N. 
J.   Eq.   94,   97;    Carlisle  v.   Cooper,   21 
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doubtful,  but  is  clear  and  certain,  or  the  principles  of  law  upon  which 
the  right  depends  have  been  adjudicated,  there  is  no  occasion  to  re- 
quire the  parties  to  resort  to  a  court  of  law  for  its  adjudication, 
though  in  granting  or  refusing  the  injunction  it  be  necessary  to  de- 
cide between  two  adverse  titles.^" 

Protecting  Public  Domain. —  The  government,  when  it  finds  parties 'in 
possession  of  the  public  domain,  though  under  a  claim  and  color  of 
right,  need  not  first  proceed  to  an  action  at  law  to  establish  its  title 
before  restraining  such  parties  from  improper  use  of  such  land.^^ 

Statutory  provisions,  by  allowing  legal  and.  equitable  causes  of  action  to 
be  joined  in  one  suit,  have  done  away  with  the  necessity  of  establishing 
the  plaintiff's  right  at  law  before  suing  for  an  injunction.^^ 

VII  PRELIMINARY  OR  INTERIOCUTORY  INJUNCTIONS. 
A.  Notice.  —  1.  Generally.  —  While  in  the  absence  of  statute  re- 
quiring it,  notice  to  defendant  before  the  issuance  of  a  preliminary 
injunction  is  unnecessary,^'  it  being  within  the  court's  discretion  as 


N.  J.  Eq.  576.    Pa. — ^Dzmura  c.  Gyurik, 

41  Pa.  Super.  398;  Schuler  V,  Schuler, 
89  Pa.  Super.  635. 

30.  XT.  S. — ^Hagge  v.  Kansas  City  S. 
E.  Co.,  104  Fed.  391.  Ala.— Cobia  v. 
Ellis,  149  Ala.  108,  42  So.  751.  lU. 
Espenscheid  v.  Bauer,  235  111.  172,  85 
N.  E.  230;  Deaconess  Home  v.  Bontjes, 
207  111.  553,  69  N.  E.  784,  64  L.  E.  A. 
215;    Eobb   V.   La   Grange,   158   HI.   21, 

42  N.  E.  77  (nuisance  must  be  clear 
or  established  at  law);  Elood  v.  Con- 
sumers Co.,  105  111.  App.  559,  565. 
Md. — Oberheim  v.  Eeeside,  116  Md.  265, 
81  Atl.  590,  593;  White  i?. '  Elannagain, 
1  Md.  525,  543,  54  Am.  Dee.  668.  Mich. 
Detroit  Mineral  Bath  Co.  v.  Stroh  Brew. 
Co.,  151  Mich.  555,  115  N.  W.  717. 
Mo. — Harrelson  v.  K.  C,  etc.  E.  Co., 
151  Mo.  482,  52  S.  W.  368.  N."  J. 
Patersou  v.  East  Jersey  Water 
Co.,  74  N.  J.  Eq.  49,  70  Atl.  472, 
afflrmed,  77  N.  J.  Eq.  588,  78  Atl.  1134 
(general  question  of  law  upon  which 
right  dependent  settled);  Northeastern 
Tel.,  etc.  Co.  v.  Hepburn,  72  N.  J.  Eq. 
7,  65  Atl.  747;  Oppenheim  v.  Loftus 
(N".  J.  Eq.),  50  Atl.  795;  Eobertson  v. 
Meyer,  59  N.  J.  Eq.  366,  45  Atl.  983; 
Black  V.  Delaware,  etc.  Canal  Co.,  22 
N.  J.  Eq.  130;  Duncan  v.  Hayes,  22 
N.  J.  Eq.  25  (title  not  disputed).  N.  M. 
Waddingham  v.  Eobledo,  6  N.  M.  347, 
372,  28  Pac.  663.  N.  T.— Gardner  v. 
Newbrugh,  2  Johns.  Ch.  161,  7  Am.  Dec. 
52  (enjoining  obstruction  of  stream) ; 
Nicoll  V.  Huntington,  1  Johns.  Ch. 
166;  Corning  v.  Troy,  etc.  Factory,  6 
How.  Pr.   89;   Hinckel  v.  Stevens,    17 
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App.  Div.  279,  45  N.  T.  Supp.  678. 
N.  0. — Attorney  General  v.  Hunter,  16 
N.  C.  12.  Pa.— Piro  V.  Shipley,  211 
Pa.  36,  60  Atl.  325,  329;  Richmond  v. 
Bennett,  205  Pa.  470,  55  Atl.  17;  Hacke 
Appeal,  101  Pa.  245  (even  if  disputed). 
Va. — Basore  v.  Henkel,  82  Va.  474; 
Berkeley  v.  Smith,  27  Gratt.  892.  Eng. 
Walter  v.  Selfe,  4  De  G.  &  S.  315,  64 
Eng.  Eeprint  849;  Crump  v,  Lambert, 
L.  E.  3  Eq.  409. 

[a]  Bight  Adjudicated  Between 
Third  Parties. — Where  complainant's 
right  to  an  easement  is  disputed,  but 
it  depends  upon  deeds  not  disputed  and 
where  the  legal  right  of  the  complain- 
ant upon  these  admitted  facts  has  been 
already  settled  by  decisions  upon  the 
admitted  facts  between  third  parties, 
the  legal  right  cannot  be  said  to  be 
in  substantial  dispute.  Oppenheim  v. 
Loftus  (N.  J.  Eq.),  50  Atl.  795. 

[b]  Where  the  evidence  as  to  com- 
plainant's title  is  such  that  the  court 
would  direct  a  verdict  for  complainant 
in  an  action  at  law,  the  injunction  will 
issue  without  a  prior  establishment  at 
law.  Eichmond  ».  Bennett,  205  Pa. 
470,  55  Atl.  17. 

31.  United  States  v.  Cleveland,  etc. 
Cattle  Co.,  33  Fed.  323,  330. 

32.  Lacustrine  Fert.  Co.  v.  Lake 
Guano,  etc.  Co.,  82  N.  Y.  476;  Broie- 
stedt  V.  South  Side  E.  Co.,  55  N.  Y. 
220;  Corning  v.  Troy  Iron,  etc.  Factory, 
40  N. -Y.  191;  Hinckel  v.  Stevens,  17 
App.  Div.  279,  45  N.  Y.  Supp.  678. 

33.  .  U.  S.— Love  v.  Fendall's  Trus- 
tees, 1  Cranch  C.  C.  34,  15  Fed.  Gas. 
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to  whether  it  will  require  notice  to  be  given^*  and  depending  upon 
no  settled  rule,  but  on  the  nature  of  the  particular  case/'*  yet  an 
injunction  should  rarely,  if  ever,  issue  without  notice  when  notice  is 
practicable,  and  never  unless  it  clearly  appears  that  irreparable  injury 
will  result  from  the  delay  incident  to  the  giving  of  notice  to  the  de- 


No.  8,547.  Ala.— Boiling  v.  Tate,  65 
Ala.  417.  Ark. — Ex  parte  Martin,  13 
Ark.  198.  Cal. — Eureka  Lake,  etc.  Co. 
V.  Superior  Court,  66  Cal.  311,  5  Pac. 
490.  Del. — ^Davis  v.  Browne,  2  Del.  Ch. 
188;  Tatem  v.  Gilpin,  1  Del.  Ch.  13. 
Fla.— Lewton  v.  Hower,  18  Pla.  872, 
testraining  execution  sale  of  exempt 
property,  notice  is  unnecessary  as  this 
is  not  staying  proceedings  at  law  with- 
in statute.  Ga. — Nacoochee  Hydraulic 
Min.  Co.  V.  Davis,  40  Ga.  309,  312; 
Semmes  v.  Columbus,  19  Ga.  471.  la. 
Death  v.  Pittsburg  Bank,  1  Iowa  382. 
Md.— Binney's  Case,  2  Bland  99.  N.  J. 
Capner  v.  Plemington  Min.  Co.,  3  N.  J. 
Bq.  467;  Boss  v.  Eli^abethtownj  etc. 
E.  Co.,  2  N.  J.  Eq.  422;  Buckley  v. 
Corse,  1  N.  J.  Eq.  504,  508.  N.  Y. 
Bodenstein  v.  Saul,  132  App.  Div.  628, 
117  N.  Y.  Supp.  849;  Murray  v.  Knapp, 
42  How.  Pr.  462,  62  Barb.  566.  Okla. 
Ex  parte  Grimes,  20  Okla.  446,  94  Pac. 
668,  Wilson's  St.,  §4425.  S.  C— An- 
drews V.  Sumter,  etc.  Co.,  87  S.  G.  301, 
69  S.  E.  604;  Jordan  v.  Wilson,  69 
S.  C.  256,  48  S.  E.  224;  Meinhard  v. 
Toungblood,  37  S.  C.  223,  227,  15  S.  E. 
947.  Tex. — Southwestern,  etc.  Co.  v. 
Ferguson  (Tex.  Civ,  App.),  131  S.  W. 
662. 

[a]  While  a  court  which  the  super- 
visors wish  to  move  to  other  quarters 
which  are  inadequate  may  issue  a  tem- 
porary injunction,  though  absolute  in 
form,  enjoining  such  transfer,  the  bet- 
ter practice  would  be  to  issue  an  order 
to  show  cause,  coupled  with  a  restrain- 
ing order.  But  the  difference  between 
these  methods  is  one  of  form  rather 
than  of  substance  and  the  court  may 
proceed  in  either  way.  In  re  Court 
Boom,  etc.,  148  Wis,  109,  134  N,  W. 
490. 

34,  Q-a. — Nacoochee  Hydraulic  Min. 
Co.  V.  Davis,  40  Ga.  309.  Ind. — Indiana 
Cent.  E.  Co.  v.  State,  3  Ind.  421.  Md. 
L.  C.  Smith  &  Bros.  Typewriter  Co. 
V.  Eiddlemoser  Co.,  94  Atl.  655; 
Barnum  v.  Gordon,  28  Md.  85.  Neb. 
State  V.  Baker,  62  Neb.  840,  88  N.  W. 
124,    §253,    Code,      N.     J.— Capner    V- 


Plemington  Min.  Co.,  3  N.  J.  Eq.  467. 
Tex. — Eiggins  v.  Thompson,  96  Tex. 
154,  71  S.  W.  14;  Cartwright  v.  War- 
ren (Tex.  Civ.  App.),  177  S.  W.  197; 
Commissioners  Court  v.  Nichols  (Tex. 
Civ.  App.),  142  S.  W.  37;  Holbein  v. 
De  La  Garza  (Tex.  Civ.  App.),  126 
S.  W.  42,  46.  Wash.— State  v.  Nicoll, 
40  Wash.  517,  82  Pac.  895.  W.  Va. 
Kalbitzer  v.  Goodhue,  52  W.  Va.  435,  44 
S,  E.  264. 

[a]  Whether  this  discretion  has 
been  abused  by  issuing  an  injunction 
without  notice  is  to  be  determined  from 
the  particular  facts  and  circumstances 
of  the  case.  Anderson  v,  Hultberg,  117 
111.  App.  231. 

35.  Buckley  P.  Corse,  1  N.  J.  Eq. 
504,  507,  if  it  be  one  of  difficulty  and 
importance  the  court  will  generally  re- 
quire notice  to  be  given, 

[a]  "The  judge  or  court  should 
not  grant  a  temporary  restraining  order 
upon  the  verified  complaint  alone  in 
an  action  of  great  public  importance 
where  the  party  to  be  affected  thereby 
can  be  readily  notified,  except  in  case 
of  extreme  emergency;  as  a  hasly  and 
improvident  granting  of  temporary  in- 
junctions, without  notice,  is  not  in  ac- 
cord with  the  fair  and  orderly  admin- 
istration of  justice."  Eoberts  v. 
Kartzke,  18  Idaho  552,  111  Pac.  1, 
citing  Atchison,  etc.  Co.  v.  Fletcher,  35 
Kan.  236,  10  Pac.  596. 

[b]  "In  a  case  where  a  political 
corporation,  clothed  with  extensive 
powers  of  government,  is  sought  to  be 
restrained  by  writ  of  injunction  de- 
manded on  an  ex  parte  showing,  and 
it  being  probable  that  matters  of  pub- 
lie  health,  or  safety  or  convenience  are 
involved,  the  judge  to  whom  the  ap- 
plication is  made  exercises  but  a  wise 
discretion  when,  instead  of  granting 
the  order  instanter,  he  directs  the  op- 
posite party  to  be  notified  and  cause 
shown,  if  any,  why  the  writ  should  not 
issue."  State  ex  rel.  Lafitte  v.  Judge 
of  Division  C,  51  La.  Ann.  1768,  26 
So,  374, 
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fendant.^'  And  statutes  in  most  jurisdictions  now  require  notice  to 
the  adverse  party  before  the  issuance  of  a  preliminary  injunction  ex- 
cept in  cases  of  emergency  or  necessity  to  be  shown  by  the  complaint 
or  by  affidavits,^'  while  some  statutes    make    notice    mandatory    in 


36.  Fla. — Builders'  Supply  Co.  v. 
Acton,  56  Ma.  756,  47  So.  822.  Ga. 
Naeooohee  Hydraulic  Min.  Co.  v.  Davis, 
40  Ga  309,  312.  lU.— Chicago,  etc.  E. 
Co.  V.  Montgomery,  etc.  Co.,  76  111. 
App.  536;  Phelps  v.  Foster,  18  111.  309; 
"Williams  v.  Harper,  127  111.  App.  61 9, 
623;  Henderson  v.  Flanagan,  75  111. 
App.  283.  Tex. — Cartwright  v.  "Warren 
(Tex.  Civ.  App.),  177  S.  "W.  197. 

[a]  In  Brin  v.  Craig,  135  111.  App. 
301,  306,  the  court  says:  "This  court 
has  spoken  many  times  in  no  uncertain 
voice  in  condemnation  of  the  practice 
of  granting  an  injunction  without  no- 
tice unless  it  is  made  clearly  and  in- 
disputably to  appear  from  facts  re- 
cited and  verified,  that  the  rights  of 
a  complainant  will  be  unduly  prejudiced 
unless  the  same  be  granted  without 
notice.  No  presumptions  are  to  be  in- 
dulged in  favor  of  action  without  no- 
tice, but  parties  must,  on  facts  stated 
and  sworn  to,  bring  themselves  within 
the  exception  of  the  statute  before  be- 
ing entitled  to  an  injunction  without 
notice.  Failing  so  to  do,  an  injunction 
granted  will  "be  held  to  be  improvident 
and  dissolved." 

[b]  "Though  the  code  provides  the 
court  may  dispense  with  notice  al- 
together; the  power  is  "confined  to  ex- 
ceptional cases,  and  not  to  be  exer- 
cised indiscriminately  on  all  occasions, 
many  of  them  not  of  urgency,  but  only 
of  urgent  parties. ' '  Androvette  v. 
Bowne,   15  How.  Pr.    (N.  Y.)    75. 

37.  U.  S. — Acme  Harvester  Co.  v. 
Beekman  Lumb.  Co.,  222  U.  S.  300,  32 
Sup.  Ct.  96,  56  L.  ed.  208;  Jones  v. 
Dimes,  130  Fed.  638;  Central  T.  Co.  v. 
"Wabash,  etc.  E.  Co.,  25  Fed.  1.  Ala. 
McHan  v.  McMurrv,  173  Ala.  182,  55  So. 
793.  Cal.— See  §527,  Code  Civ.  Proc. 
Colo. — Kirby  v.  "Union  Pac.  E.  Co.,  51 
Colo.  509,  119  Pac.  1042;  Kirby  v. 
Colorado,  etc.  E.  Co.,  51  Colo.  508,  119 
Pac.  1056;  People  v.  District  Court,  29 
Colo.  277,  68  Pac.  224,  93  Am.  St.  Eep. 
61.  Fla. — Seaboard  Air  Line  v.  South- 
ern Inv.  Co.,  53  Fla.  832,  44  So.  351; 
Savage  v.  Parker,  53  Fla.  1002,  43  So. 
507;  Godwin  v.  Phifer,  51  Fla.  441,  41 
So.  597  (Equity  Rule  46).    Ga.— Savan- 
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nah  V.  Grayson,  104  Ga.  107,  30  S.  E. 
693;  Eussell  v.  Mohr,  etc.  Co.,  102  Ga. 
563,  29  S.  E.  271.  Ill.--Christian  Hos- 
pital V.  People,  223  111.  244,  79  N.  E. 
72;  "Williams  v.  Chicago  Ex.  Co.,  188 
111.  19,  58  N.  E.  611  (alleging  threats 
to  remove  buildings  from  mortgaged 
premises  sufiici^nt);  Brin  V.  Craig,  135 
111.  App.  301;  Chicago  v.  Farson,  118 
HI.  App.  291.  Ind.— Plagg  v.  Sloan, 
16  Ind.  432;  Indiana  Cent.  E.  Co.  v. 
State,  3  Ind.  421.  la. — Minneapolis, 
etc.  E.  Co.  V.  Chicago,  etc.  E.  Co.,  116 
Iowa  681,  88  N.  "W.  1082.  Kan.— Feess 
V.  Mechanics'  State  Bank,  84  Kan.  828, 
115  Pac.  563;  Atchison,  etc.  E.  Co.  v. 
Fletcher,  35  Kan.  236,  10  Pac.  596. 
Ky.— Smith  V.  Miller,  122  Ky.  289,  91 
S.  "W.  1140;  Kelley  v.  Pulaski  Stave 
Co.,  31  Ky.  L.  Eep.  942,  105  S.  W. 
153.  La. — ^Howcott  v.  Smart,  125  La. 
50,  51  So.  64.  Mich.— Toledo,  etc.  E. 
Co.  V.  Detroit,  etc.  E.  Co.,  61  Mich.  9, 
27  N.  "W..715.  Neb.— State  v.  Baker, 
62  Neb.  840,  88  N.  "W.  124.  N.  T. 
Ogden  V.  Kip,  6  Johns.  Ch.  161;  Andro- 
vette V.  Bowne,  4  Abb.  Pr.  440,  15 
How.  Pr.  75.  Pa. — Cassidy  v.  Knapp, 
167  Pa.  305,  31  Atl.  638;  Blair  v.  Boggs 
Twp.,  31  Pa.  274.  Wash.— Ballinger's 
Ann.  Codes  &  St.,  §5435;  Hermen  v. 
Einehart,  45  "Wash.  1,  87  Pac.  953; 
Meier  v.  Fidelity  Nat.  Bank,  43  "Wash. 
324,  86  Pac.  574;  In  re  Groen,  22  "Wash. 
53,  60  Pac.  123  (injunction  is  void); 
Boardman  v.  Ball,  5  "Wash.  387,  31  Pac. 
975. 

[a]  The  granting  o£  a  temporary 
injunction  without  notice  is  not  in  ac- 
cordance with  a  fair  and  orderly  ad- 
ministration of  justice.  Eoberts  v. 
Kartzke,  18  Idaho  552,  111  Pac.  1; 
Atchison,  etc.  E.  Co.  v.  Fletcher,  35 
Kan.  236,  10  Pac.  596. 

[b]  -A  temporary  restraining  order 
should  not  be  granted  ex  parte  without 
notice  in  matters  of  great  public  im- 
portance where  the  party  to  be  af- 
fected thereby  can  be  readily  notified, 
except  in  cases  of  extreme  emergency. 
Eoberts  v.  Kartzke,  18  Idaho  552,  111 
Pac.  1;  Atchison,  etc.  E.  Co.  v.  Fletch- 
er, 35  Kan.  236,  10  Pae.  596. 
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specified  eases.^^  In  some  jurisdictions  a  preliminary  injunction  is 
not  authorized  under  any  circumstances  without  notice,  a  temporary 
restraining  order  being  authorized  pending  the  order  to  show  cause 
where  the  court  is  satisfied  from  the  facts  set  forth  that  irreparable 
injury  will  result  to  applicant  from  the  delay  in    giving    notice.^" 


[c]  An  affidavit  that  notice  to  de- 
fendant of  an  application  for  injunc- 
tion will  accelerate  the  injury  appre- 
hended furnishes  no  reason  for  dis- 
pensing with  notice,  where  the  injury 
apprehended  is  the  making  of  a  judicial 
sale  by  a  sheriff  on  a  day  advertised. 
Richardson  v.  Kittlewell,  45  Fla.  551, 
33  So.  984. 

[d]  "An  Injunction  is  erroneously 
issued  without  notice  where  it  appears 
(1)  that  although  there  is  an  avowed 
belief  of  irreparable  injury  there  is  no 
source  of  information  given  upon  which 
that  belief  is  founded;  (2)  that  there 
was  sufficient  time  for  service  of  not- 
ice without  opportunity  for  irfeparable 
injury  resulting  between  receipt  of 
notice  and  time  of  application;  (3) 
that  there  was  financial  responsibility 
upon  the  part  of  the  defendant  to  res- 
pond in  damages;  and  (4)  that  there 
was  laches  in  the  assertion  of  the  right 
and  the  seeking  of  the  remedy  by  in- 
junction." Brin  v.  Craig,  135  111.  App. 
301. 

fe]  It  Is  only  where  there  is  ap- 
prehension on  the  part  of  complainant 
that  he  may  lose  some  of  the  benefits 
of  the  injunction,  by  some  action  of 
defendant  after  notice  and  before  hear- 
ing that  such  injunction  should  be 
granted  without  notice.  Sanganois 
Club  V.  Lane,  145  111.  App.  475;  Sprague 
V.  Monarch  Book  Co.,  105  111.  App.  530; 
Chicago,  etc.  Co.  v.  Montgomery,  etc. 
Co.,  76  111.  App.  536. 

S8.  Where  it  stops  the  general  and 
ordinary  business  of  a  corporation. 
Oal'.— §531,  Code  Civ.  Proc;  Fischer  v. 
Superior  Court,  110  Cal.  129,  42  Pae. 
561;  Eureka,  etc.  Co.  v.  Superior  Court, 
67  Cal.  311;  Golden  Gate  M.  Co.  v.  Su- 
perior Court,  65  Cal.  187,  3  Pac.  628. 
Idaho.— Code  Civ.-  Proc,  §4293,  Eev. 
St.,  1887,  §4293  (unless  the  people  are 
a  party) ;  Wilson  v.  Boise  City,  7  Idaho 
69,  60  Pac.  84.  la.— Chicago,  etc.  E. 
Co.  V.  Iowa,  etc.  E.  Co.,  142  Iowa  459, 
119  N.  W.  261,  (§4359  Code) ;  Wingert 
V.  Snouffer,  134  Iowa  97,  108  N.  W. 
1035,  111  N.  W.  432  (restraining  street 
assessment  does  not   stop  business  of 


corporation  and  may  be  issued  with- 
out notice);  Lodomillo  Twp.  v.  Cass 
Twp.,  54  Iowa  115,  6  N.  W.  163.  La. 
Howcott  v'.  Smart,  125  La.  50;  51  So. 
64.  N".  Y. — Middletown  v.  Eondout,  etc. 
E.  Cq.,  43  How.  Pr.  144,  152;  Cianci- 
mino  V.  Man,  1  Misc.  121,  20  N.  Y. 
Supp.  702;  Ft.  Edward  v.  Hudson  Val. 
E.  Co.,  Ill  N.  Y.  Supp.  753;  Wilkie  v. 
Rochester,  etc.  E.  Co.,  12  Hun  242. 
Wis. — Bay  Land  Imp.  Co.  «.  Washburn, 
79  Wis.  423,  48  N.  W.  492;  Independent 
Order  of  Foresters  v.  United  Order  of 
Foresters,  94  Wis.  234,  241,  68  N".  W. 
1011  (Eev.  St.  2780  fequires  notice  ex- 
cept where  the  state  is  a  party).  Wyo. 
Anderson  v.  Englehart,  18  Wyo.  409, 
108  Pae.  977). 

[a]  An  injunction  granted  in  viola- 
tion of  such  provision  is  absolutely 
void.  Wilkie  v.  Eoehester,  etc.  E.  Co., 
12  Hun   (N.  Y.)    242. 

[b]  Such  a  provision,  however,  ex- 
tends only  to  a  total  suspension  of  cor- 
porate business  (1)  and  has  no  appli- 
cation where  it  restrains  only  a  single 
act  or  duty  (Ft.  Edward  v.  Hudson  Val. 
E.  Co.,  Ill  N.  Y.  Supp.  753;  Eoosevelt 
V.  Edson,  7  Civ.  Proc.  [N.  Y.]  5).  (2) 
Therefore  an  injunction  to  restrain  the 
laying  out  and  construction  of  a 
road  (Bay  Land,  etc.  Co.  v.  Washburn, 
79  Wis.  423,  48  N.  W.  492);  (3)  the 
removal  of  school  houses  taken  from 
the  possession  of  another  and  the  as- 
sumption of  territory  (Lodomillo  Twp. 
V.  Cass  Twp.,  54  Iowa  115,  6  N.  W. 
163),  (4)  or  suspending  the  operation 
of  a  mine  in  a  certain  manner  alleged 
to  injure  complainant  is  not  objection- 
Eible  because  granted  without  notice,  as 
it  does  not  suspend  the  general  and 
ordinary  business  of  a  corporation. 
Eureka,  etc.  Co.  v.  Superior  Court,  67 
Cal.  311,  5  Pac.  490;  Golden  Gate  Min. 
Co.  V.  Superior  Court,  65  Cal.  187,  3 
Pae.   628. 

[c]  An  injunction  to  restrain  a  suit 
at  law  cannot  be  allowed  without  not- 
ice. Manistique  L.  Co.  v.  Lovejoy,  55 
Mich.  189,  20  N.  W.  899. 

39.  XT.  S.— Equity  Eule  73  (198,  Fed. 
xxxix).      Ga. — Savannah    v.     Grayson, 
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Mandatory  Injunctions.  —  A  mandatory  injunction  requiring  the  de- 
livery and  ehahge  of  possession  of  real  property  or  the  destruction  of 
property  or  buildings,  will  not  be  made  without  notice,*"  though  by 
statute  in  some  jurisdictions  a  temporary  restraining  order  to  pre- 
serve the  status  quo  may  be  issued  in  such  cases  and  served  upon 
defendants  with  notice  of  the  time  and  place  of  the  hearing,  where 
irreparable  injury  may  ensue  from  a  delay.*^ 

Injunction  After  Answer.  —  By  rules  of  court*^  or  statutes  in  some 
states  it  is  provided  that  there  can  be  no  injunction  issued  after  defend- 
ant has  answered,  unless  upon  notice,  or  upon  an  order  to  show  cause.*' 


104  Ga.  107,  30  S.  E.  693;  Strickland 
V.  Griffin,  70  Ga.  541.  Ky. — Weaver  v. 
Toney,  107  Ky.  419,  429,  54  S.  W.  732. 
Nev. — Lady  Bryan  Gold,  etc.  Min.  Co. 
V.  Lady  Bryan  Min.  Co.,  4  Nev.  414. 

[a]  "It  may  be  admitted  that,  if 
the  order  was  in  fact  and  in  substance 
a  mere  temporary  restraining  order, 
the  question  of  whether  irreparable  in- 
jury might  result  from  the  delay  in 
giving  notice  would  be  addressed  to 
the  chancellor's  discretion,  and  his 
order  would  be  merely  an  error,  if  he 
abused  his  discretion.  But  when  the 
order  is  final  in  its  character  the  ques- 
tion becomes  in  a  measure  a  jurisdic- 
tional case."  Weaver  v.  Toney,  107 
Ky.  419,  431,  54  S.  W.  732. 

[b]  The  provision  allowing  a  tem- 
porary restraining  order  without  notice 
pending  the  hearing  on  the  motion  for 
an  injunction,  is  not  applicable  where 
the  relief  sought  is  the  whole  relief 
obtainable.  There  is  no  mere  tempor- 
ary stay  with  reservation  of  the  right 
of  parties  until  they  can  be  heard  as 
is  contemplated  by  such  provision. 
Weaver  v.  Toney,  107  Ky.  419,  54  S.  E. 
732,  734. 

[c]  Upon  amendment  of  a  bill  bo 
as  to  pray  for  an  injunction  against 
one  defendant,  he  is  entitled  to  notice 
and  an  opportunity  to  show  cause. 
Kehler  v.  Jack  Mfg.  Co.,  55  Ga.  639. 

40.  V.  S.— Chicago,  etc.  E.  Co.  v. 
Burlington,  etc.  E.  Co.,  34  Fed.  481. 
Colo. — People  v.  District  Court,  29  Colo. 
277,  68  Pac.  224,  93  Am.  St.  Eep.  61; 
Smith  V.  People,  2  Colo.  App.  99,  29 
Pac.  924  (void  if  issued  without  not- 
ice), la. — Ewell  V.  Greenwood,  26  Iowa 
377,  381.  Ky.— Weaver  v.  Toney,  107 
Ky.  419,  431,  54  S.  W.  732,  statute  re- 
quired notice  in  all  cases.  N.  Y. — Van 
Bergen   v.   Van   Bergen,   2    Johns.    Ch. 
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272.     Eng. — Eyder  v.  Bentham,  1  Vea. 
Sen.   543,   27   Eng.   Eeprint   1194. 

[a]  Where,  in  a  suit  to  enjoin  inter- 
ference with  a  channel  and  to  compel 
the  removal  of  an  obstruction  therein, 
the  petition  does  not  make  it  clear 
that  the  defendant  has  obstructed  a 
natural  water  course  or  stream,  but 
leaves  the  same  in  doubt,  "then  neither 
the  prohUaitory  nor  mandatory  injunc- 
tion should  have  been  granted,  without 
notice  to  the  defendant,  .  .  . "  Cart- 
wright  V.  Warren  (Tex.  Civ.  App.),  177 
S.  W.  197. 

41.  Worth  Mfg.  Co.  V.  Bingham,  116 
Fed.  ,785,  54  C.  C.  A.  119;  Chicago,  etc. 
E.  Co.  V.  Burlington,  etc.  E.  Co.,  34 
Fed.  481. 

42.  Buckley  v.  Corse,  1  N.  J.  Eq. 
504,  508,.  notice  may  be  dispensed  with 
by  the  master. 

43.  Cal.— Code  Civ.  Proe.  §528; 
Neumann  v.  Moretti,  146  Cal.  31,  79 
Pac.  512.  Idaho.— Eev.  St.,  1887,  §4289, 
Code  Civ.  Proc.  §4289.  IT.  Y.— Code 
CSlv.  Proc,  §609;  Ehodes  v.  Wheeler,  48 
App.  Div.  410,  63  N.  Y.  Supp.  184. 
N.  C— Hemphill  v.  Moore,  104  N.  C. 
379,  10  S.  E.  313.  Okla.— Couch  v. 
Orne,  3  Okla.  503,  41  Pac.  368,  scope  of 
previous  order  cannot  be  extended  af- 
ter answer  without  notice  to  defend- 
ant. S.  C— Code  §242;  Meinhard  v. 
Youngblood,  37  S.  C.  223,  227,  15  S.  E. 
947. 

[a]  Supplementary  Injunction  Ord- 
er.— ITnder  such  a  statute  an  additional 
injunction  restraining  acts  not  re- 
strained by  the  first  injunction  cannot 
be  granted  without  notice  after  de- 
fendant has  answered.  Ehodes  v. 
Wheeler,  48  App.  Div.  410,  63  N.  Y. 
Supp.  184. 

[b]  Raising  Question  on  Appeal. 
That  the  feourt  erroneously  granted  a 
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Any  informality  in  this  regard,  however,  is  waived  by  appearing  and 
resisting  the  application.** 

Amended  or  Supplemental  Complaint. —  Where  the  bill  is  amended  by 
thQ  addition  of  a  prayer  for  an  injunction  to  restrain  a  defendant, 
against  whom  no  such  order  was  originally  prayed,  he  is  entitled  to 
notice  and  an  opportunity  to  show  cause  v?hy  it  should  not  issue  against 
him.**  Upon  the  dissolution  of  an  injunction  on  the  merits,  a  pre- 
liminary injunction  cannot  be  obtained  as  of  course  upon  an  amended 
or  supplemental  bill;  but  regular  notice  of  the  application  must  be 
given  to  the  opposite  party .*° 

2.  Emergency  Authorizing  Dispensing  With  Notice.  —  What  con- 
stitutes such  a  case  of  emergency  as  authorizes  the  dispensing  with 
the  necessity  of  notice  in  cases  of  emergency  is  necessarily  a  matter 
resting  largely  in  the  sound  discretion  of  the  judge  in  each  particular 
case,*^  but  it  must  appear  not  only  that  an  immediate  injury  is  about 
to  be  inflicted,  but  that  the  complainant  could  not  by  reasonable 
diligence  have  anticipated  it  in  time  to  give  the  requisite  notice.*^ 


temporary  injunction  after  answer  will 
not  be  considered  on  appeal  where  the 
alleged  erroneous  action  was  not  pre- 
sented for  correction  to  the  judge 
making  the  order.  Couch  v.  Orne,  3 
Okla.  508,  41  Pac.   368.      ¥  '  ••/•      vV-' 

44.  Hemphill  t>.  Moore,  104  N.  D. 
379,  10  S.  E.  313.    See  infra,  VII,  A,  5, 

45.  Eehler  1),  Jack  Mfg.  Co.,  55  Ga. 
639.  ;,,.■  A,     .   - 

46.  N.  J.— NichoUg'  I)."  O'Neill,  10 
N.  J.  Eq.  88.  But  see  Buckley  'e. 
Corse,  1  N.  J.  Eq.  504,  holding  no  not- 
ice necessary.  N.  Y. — ^Bloomfield  v. 
Snowden,  2  Paige  Ch.  355;  Eager  v. 
Price,  2  Paige  Ch.  333.  Eng. — Travera 
V.  Stafford,  2  Ves.  Sen.  19,  28  Eng. 
Reprint  13. 

[a]  "If  a  temporary  injunction  is 
necessary  in  the  meantime  to  prevent 
serious  loss  or  injury  to  the  complain- 
ant, and  a  sufScient  ground  is  laid 
therefor,  the  court  directs  the  petition 
or  supplemental  bill  to  be  filed,  and 
grants  an  order  for  the  defendant  to 
show  cause  at  the  next  motion  day,  or 
other  convenient  time,  why  the  injunc- 
tion as  prayed  for  should  not  be 
granted;  and  in  the  meantime  a  tem- 
porary injunction  is  issued  to  prevent 
the  anticipated  injury.  In  such  cases 
the  temporary  injunction  falls,  of 
course,  if  the  complainant  neglects  to 
serve  the  papers  on  the  adverse  party, 
and  to  bring  on  the  application  at  the 
time  fixed  by  the  court,  or  as  soon 
thereafter  as  he  can  be  heard."  Bloom- 


field  t!.  Snowden,  2  Paige  Ch.   (N.  Y.) 
355. 

47.  TI.  S. — Jones  «.  Dimes,  130  Fed. 
638.  Ind. — Indiana  Cent.  E.  Co.  o. 
State,  3  Ind.  421,  423.  N".  J.— Thomas 
Iron  Co.  V.  Allentown  Min.  Co.,  28  N, 
J.  Eq.  77;  Perkins  v.  Collins,  8  N.  J. 
Eq.  482;  Buckley  v.  Corse^  1  N.  J.  Eq- 
504.  N.  Y.— Proctor  v.  Soulier,  82  Hun 
353,  31  N.  Y.  Supp.  472;  Morris  v.  New 
York,  7  N.  Y.  Supp.  943.  W.  Va. 
Kalbitzer  «.  Goodhue,  52  W,  Va,  435, 
44  S.  E.  264. 

48.  Indiana  Cent.  E.  Co.  v.  State,  3 
Ind.  421;  Weaver  «.  Tohey,  107  Ky. 
419,  54  S.  W.  732,  50  L.  E.  A.  105. 

[a]  What  Constitutes  Emergency. 
"In  Vance  v.  Workman,  8  Blackf.  306, 
a  bill  was  filed  to  restrain  the  defend- 
ants from  selling  certain  land  upon  exe- 
cution; and,  although  the  bill  was  filed 
on  the  same  day  the  sale  was  to  take 
place,  it  was  held  not  to  be  a  case  of 
emergency,  the  court  saying:  'True, 
the  bill  was  filed  on  the  day  on  which 
the  sale  which  the  injunction  was  to 
prevent  was  to  take  place;  but  no  ex- 
cuse is  offered,  no  reason  assigned,  why 
it  was  not  filed  earlier,  nor  for  the 
failure,  if  there  was  a  failure,  to  give 
the  ten  days'  notice  of  the  intention  to 
file  it.'  In  Indiana  Cent.  Ey.  Co.  v. 
State,  3  Ind.  424,  a  railroad  company 
commenced  the  construction  of  its 
road  on  the  land  of  the  complainant, 
and  was  making  excavations  thereon, 
and  preparing  to  lay  down  its  track, 
when  complainant  obtained  an  ex  parte 
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Some  of  the  statutes  require  the  particular  emergency  to  be  showii 
by  the  averments  of  the  bill  or  by  affidavits  filed  in  support  thereof,*" 
and  the  provisions  thereof  should  be  strictly  followed/" 

The  afadavit  may  be  made  by  any  person  having  knowledge  of  the 
facts."' 

3.  Raising  Objection  to  Issuance  Without  Notice.  —  If  the  statu- 
tory notice  is  not  given  the  injunction  will  be  dissolved  on  motion.^^ 
The  objection  cannot  be  raised  upon  appeal  where  the  permanent  in- 
junction was  properly  granted.^^  That  the  preliminary  injunction 
was  granted  without  notice  is  not  a  jurisdictional  defect  rendering 


■writ  to  enjoin  the  company.  The  court 
held  there  was  not  a  case  of  emergency, 
within  the  meaning  of  the  statute.  In 
referring  to  the  Vance-Workman  Case, 
the  court  said:  'The  principle  here  as- 
serted is  that  the  complaining  party 
must  not  only  show  that  immediate  in- 
jury is  about  to  be  inflicted,  but  also 
that  he  could  not  reasonably  have  an- 
ticipated it  in  time  to  give  the  requis- 
ite notice.  Otherwise,  the  complainant 
might  always  make  a  case  of  emer- 
gency by  waiting  until  the  act  he  de- 
sires to  have  restrained  is  upon  the 
point  of  being  done."  Weaver  v. 
Toney,  107  Ky.  419,  430,  54  S.  W.  732. 
49.  TJ.  S.— Worth  Mfg.  Co.  v.  Bing- 
ham, 116  Fed.  785,  54  O.  0.  A.  119. 
Fla. — Savage  v.  Parker,  53  Ma.  1002, 
43  So.  507;  Seaboard,  etc.  Co.  v.  South- 
ern Inv.  Co.,  53  Fla.  832,  44  So.  351; 
Godwin  V.  Phifer,  51  Fla.  441,  41  So. 
597.  111.— Elser  v.  Gross  Point,  223  111. 
230,  79  N".  E.  27;  Williams  v.  Chicago 
Ex.  Co.,  188  111.  19,  58  IS".  E.  611;  Gold- 
berg V.  Laughlin,  137  111.  App.  283; 
South  Park  Comrs.  v.  Farson,  119  HI. 
App.  337.  Wash. — Hemen  v.  Ehine- 
hart,  45  Wash.  1,  87  Pac.  953;  In  re 
Groen,  22  Wash.  53,  60  Pac.  123. 

[a]  The  judge  should  recite  in  his 
order  that  it  appeared  from  the  sworn 
allegations,  or  from  the  affidavits  of 
the  person  making  it,  that  such  emer- 
gency existed.  Strickland  v.  Griffin,  70 
Ga.  541. 

[b]  Affidavits  statfng  that  com- 
plainant will  suffer  irreparable  injury 
or  be  prejudiced  unless  an  injunction 
issues  without  notice  is  a  mere  opinion 
of  .  petitioner.  The  facts  upon  which 
such  opinion  is  based  must  be  set 
forth  in  the  affidavit.  Savage  v.  Par- 
ker, 53  Fla.  1002,  43  So.  507;  Godwin 
V.  Phifer,  51  Fla.  441,  41  So.  597;  Eichv 
ardson   v.   Kittlewell,   45   ^a.   551,    33 
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So.  984;  Christian  Hospital  v.  People, 
223  111.  244,  79  N.  E.  72;  Elser  v.  Gross 
Point,  223  111.  230,  79  N.  E.  27. 

[c]  And  though  the  affidavits  allege 
that  notice  will  accelerate  the  injury 
if  the  facts  set  forth  show  the  injury 
would  be  completed  before  the  hearing 
could  take  place,  they  are  sufficient. 
Seaboard  Air  Line  v.  Southern  Inv.  Co., 
53  Fla.  832,  44  So.  351. 

50.  Godwin  v.  Phifer,  51  Fla.  441, 
41  So.  597. 

51.  Crocker  v.  "Van  Brunt,  1  Mich. 
N".  P.  46. 

52.  Cal. — Johnson  v.  Wide  West 
Min.  Co.,  22  Cal.  479.  Fla.— Godwin 
V.  Phifer,  51  Fla.  441,  41  So.  597.  la. 
Minneapolis,  etc.  E.  Co.  v.  Chicago, 
etc.  B.  Co.,  116  Iowa  681,  88  N.  W. 
1082.  N.  Y.— Wilkie  v.  Eochester, 
etc.  R.  Co.,  12  Hun  242,  247. 

[a]  How  Question  of  Inadequate, 
ttess  of  Emergency  Raised. — That  the 
emergency  was  not  adequate  to  au- 
thorize the  dispensing  with  notice 
should  be  raised  by  an  application  to 
vacate  the  order;  it  cannot  be  raised 
in  a  collateral  proceeding.  TJhl  v.  Ir- 
win, 3  Okla.  388,  41  Pac.  376. 

[b]  While  a  motion  tO'  dissolve  an 
injunction  because  granted  without 
notice  will  be  granted  if  promptly 
made,  the  better  practice  is  to  move  ts 
set  aside  the  order  rather  than  to  move 
to  dissolve.  Bowman  v.  Waverly 
(Iowa),  128  F.  W.  950. 

53.  Fla. — Sinclair  V.  Hornsby,  61 
Fla.  742,  55  So.  404.  lU.— Peters  v. 
Harris,  245  111.  419,  92  N.  E.  281.  la. 
State  V.  Douglas,  75  Iowa  432,  39  N. 
W.  686. 

[a]  Waiver  of  Objection  of  Want 
of  Emergency. — ^Where  no  motion  to 
dismiss  a  preliminary  injunction 
granted  without  notice  on  the  ground 
that  the  emergency  did    not    exist,    is 
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the  injunction  void,^*  unless  the  statute  forbids  the  issuance  of  a 
preliminary   injunction   without   notice,    under    any     eircurastance."^^ 

4.  Sufficiency  of  Notice.  —  An  order  to  show  cause  is  equivalent 
to  a  notice.^® 

Length  of  Notice.  —  While  notice  for  a  period  less  than  that  pre- 
scribed by  the  statute  may  be  treated  as  no  notice,^'  an  appearance 
at  the  hearing  and  resistance  to  the  application  cures  the  want  of  a 
sufBeient  notice.^^  On  the  other  hand  the  hearing  on  the  notice  cannot 
be  set  so  far  away  that  it  would  embarrass  the  def endant.^^  If  the 
statute  requires  reasonable  notice  to  defendant,  what  is  reasonable 
notice  depends  upon  the  circumstances  of  each  particular  case."" 

5.  Waiver  of  Notice.  —  The  issuance  of  an  injunction  without 
notice  may,  like  other  irregularities,  be  waived^^  by  appearing  and 
resisting  the  application  for  the  injunction,''^  or  by  a  motion"^  on  the 


made  in  the  lower  court,  nor  Judgment 
moved  on  the  emergency  bond,  the 
question  cannot  be  raised  on  appeal. 
Kirby  v.  Union  Pac.  R.  Co.,  51  Colo. 
509,  119  Pac.  1042,  1055;  Sedgwick  V. 
Sedgwick,  50  Colo.  164,  114  Pac.  488. 

54.  State  v.  Nicoll,  40  Wash.  517,  82 
Pac.  895. 

55.  Kelley  v.  Pulaski  Stave  Co.,  31 
Ky.  L.  Eep.  942,  105  S.  W.  153.  See 
also  Wilkie  v.  Rochester,  etc.  E.  Co., 
12  Hun  (N.  Y.)  242,  holding  a  prelim- 
inary injunction  granted  without  not- 
ice in  a  case  within  a  statutory  pro- 
vision requiring  notice  in  all  cases 
where  the  injunction  suspends  the  gen- 
eral and  ordinary  business  of  a  cor- 
poration is  void. 

56.  Middletown  v.  Eondout,  etc.  E. 
Co.,  43  How.  Pr.   (N.  Y.)   481. 

[a]  For  form  of  order  to  show  cause 
why  railroad  should  not  be  enjoined 
from  interfering  with  spur  tracks,  see 
Castleman  v.  State,  94  Miss.  609,  47 
So.  647,  648. 

57.  Johnson  v.  Wide  West  Min.  Co., 
22  Cal.  479. 

[a]  Under  a  statute  providing  for 
notice  for  five  days  where  defendant 
resides  within  fifty  miles  of  the  place 
of  hearing  and  an  extra  day  for  each 
additional  fifty  miles,  five  days'  not- 
ice is  sufScient  where  defendant  lives 
ninety  miles  from  the'  place  of  hearing. 
Hovey  v.  M'Crea,  4  How.  Pr.  (N.  Y.) 
31. 

58.  Though  the  notice  was  given  to 
defendant  but  a  few  minutes  before 
the  hearing  it  is  sufficient,  where  de- 
fendarit  appeared  and  was  heard.  Smith 
e.  MUler,  12^  Ky.  289,  91  S.  W.  1140. 


59.  Walworth  v.  Cook  County,  5 
Biss.  133,  29  Fed.  Cas.  No.  17,136. 

60.  New  York  v.  Connecticut,  4  Ball. 
(U.  S.)  1,  1  L.  ed.  715. 

61.  XI.  S.— Marsh  v.  Bennett,  5  Mc- 
Lean 117,  16  Fed.  Cas.  No.  9,110; 
Brown  v.  Pacific  Mail  S.  S.  Co.,  5 
Blatchf.  525,  4  Fed.  Cas.  No.  2,025. 
111. — Williams  v.  Chicago  Ex.  Co.,  188 
111.  19,  58  N.  E.  611,  reversing  86  111. 
App.  167;  Grand  Opera  House  Co.  v. 
Eipley,  166  111.  App.  170.  la.— Bow- 
man V.  Waverley,  128  N.  W.  950.  Ky. 
Owen  County  Hurley  Tob.  Soc.  v.  Brum- 
back,  128  Ky.  137,  107  S.  W.  710.  N.  C. 
Hemphill  v.  Moore,  104  N.  C.  379,  10 
S.  E.  313. 

[a]  The  issuance  of  an  injunction 
without  notice  is  waived  "by  putting 
in  issue  the  allegations  of  the  petition 
and  submitting  the  case  on  the  merits 
or  without  a  motion  to  dissolve." 
Bowman  v.  Waverly  (Iowa),  128  N.  W. 
950,  952. 

62.  TT.  S.— Marsh  v.  Bennett,  5  Mc- 
Lean 117,  16  Fed.  Cas.  No.  9,110; 
Brown  v.  Pacific  Mail  S.  S.  Co.,  5 
Blatchf.  525,  4  Fed.  Cas.  No.  2,025; 
Brammer  v.  Jones,  2  Bond  100,  4  Fed. 
Cas.  No.  1,806.  lU.— Cook  County 
Brick  Co.  v.  Kaehler,  83  111.  App.  448; 
O'Kane  v.  West  End,  etc.  Store,  72 
111.  App.  297.  Ky.— Smith  v.  Miller, 
122  Ky.  289,  91  S.  W.  1140.  N.  C— See 
Hemphill  v.  Moore,  104  N.  C.  379,  10 
S.  E.  313. 

63.  Grand  Opera  House  Co.  v.  Eip- 
ley, 166  111.  App.  170;  Adams  v.  Obern- 
dorf,  121  111.  App.  497;  Chicago  v. 
Weare,  105  111.  App.  289;  Paterson  v. 
Stair,  26  Ind.  137, 
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merits  to  dissolve  or  to  dismiss"*  or  modify  the  injunction;"^  but 
not  by  a  motion  to  dissolve  the  injunction  because  of  its  issuance- 
without  notice."" 

Infonnality  in  the  service  of  the  notice  is  waived  by  filing  an  answer."^ 
B.  SupPOETiNG  Affidavits.  —  Unless  a  statute  requires  an  applica- 
tion for  an  ex  parte  injunction  to  be  supported  by  affidavit,"^  a  tem- 
porary injunction  may  be  allowed  upon  the  verified  complaint  alone 
where  the  complaint  is  sufficient  without  supporting  aifidavits  or 
proof,"^  the  complaint  being  treated  as  an  affidavit  and  taken  as 
true.'^"  The  statutory  provision,  however,  requiring  supporting  affi- 
davits is  satisfied  where  the  petition  sets  out  the  necessary  facts  and  is 
verified  by  the  oath  of  the  peiition,  though  there  is  no  separate  and 


64'.  Williams  v.  Chicago  Ex.  Co.,  188 
111.  19,  58  N.  E.  611. 

65.  Cook  County  Brick  Co.  v.  Kaeh- 
ler,  83  111.  App.  448. 

66.  Wilkie  v.  Eochester,  etc.  E.  Co., 
12  Hun  (N.  Y.)  242. 

[a]  By  filing  an  answer  and  mov- 
ing to  dissolve  for  lack  of  notice,  de- 
fendant does  not  waive  the  issuance 
of  the  writ  without  the  notice  required 
by  statute.  Hughes  v.  Eekerson,  55 
Iowa  en,  S  N.  W.  484. 

67.  Bramner  v.  Jones,  2  Bond  100, 
4  Fed.  Cas.  No.  1,806. 

68.  Kan. — ^Howard  v.  Eddy,  56  Kan. 
498,  43  Pac.  1133.  N.  Y — Smith  v. 
Reno,  6  How.  Pr.  124,  261,  §220  Code. 
Va.— -Southern  R.  Co.  v.  Washington, 
etc.  Co.,  102  Va.  483,  46  S.  E.  784. 
Wyo.— Eev.  St.  1899,  §4040,  Comp.  St., 
1910,  §4849;  Anderson  v.  Englehart, 
18  Wyo.  409,  108  Pac.  977. 

[a]  Objections  to  afB.davits  filed  in 
support  of  a  motion  for  a  preliminary 
injunction  going  only  to  the  form 
thereof  must  be  made  in  advance  of 
the  hearing  on  the  merits;  they  are  too 
late  when  made  for  the  first  time  on 
appeal.  Modox  Co.  v.  Moxie,  etc.  Co., 
162  Fed.  649,  89  0.  C.  A.  441,  a-ffirnving 
153  Fed.  487. 

[b]  Information  and  Belief. — ^While 
the  allowance  of  a  temporary  injunc- 
tion on  affidavits  on  information  and 
belief  is  erroneous,  the  injunction  is 
not  void.  State  v.  Johnstone,  78  Kan. 
615,  97  Pac.  790. 

69.  McGregor  v.  Case,  80  Minn.  214, 
83  N.  W.  140;  Stees  v.  Kranz,  32  Minn. 
313,  20  N.  W.  241;  McEoberts  v.  Wash- 
burne,  10  Minn.  23. 

[a]  Califomia. — The  issuance  of  a 
preliminary  injunction  on  a  verified 
complaint    is    authorized    though    not 
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supported  by  affidavit  or  proof.  Por- 
ters Bar,  etc.  Co.  v.  Beaudry,  15  Cal. 
App.  751,  115  Pac.  951. 

[b]  Statute '  Authorizing  Proof  By 
Affidavit. — (1)  While  a  statute  provid- 
ing that  a.  preliminary  injunction  may 
issue  upon  a  satisfactory  showing  to 
the  court,  or  judge  thereof,  by  affidavit 
in  support  of  the  petition,  that  com- 
plainant is  entitled  to  the  relief 
sought  authorizes  the  vse  of  an  affi- 
davit in  support  of  the  petition  (Cox 
V.  Garrett,  7  Okla.  375,  54  Pac.  546; 
Southern  E.  Co.  v.  Washington,  etc.  E. 
Co.,  102  Va.  488,  46  S.  E.  784;  Code 
§3440),  (2)  it  does  not  preclude  the 
judge  or  court  from  granting  such  an 
order  without  verified  pleadings  or  an 
affidavit  in  support  of  the  application, 
if  from  the  pleadings  or  other  evidence 
it  is  satisfactorily  shown  to  the  court 
that  he  is  entitled  to  the  relief  played 
for.     Cox  V.  Garrett,  supra. 

70.  Foster  v.  Eetail  Clerks,  etc. 
Assn.,  39  Misc.  48,  78  N.  Y.  Supp.  860. 

[a]  Evidential  Effect. — "For  this 
purpose,  while  a  verified  complaint  may 
be  treated  as  an  affidavit  on  a  motion 
for  an  injunction,  its  evidential  force 
must  be  tested  by  the  same  rule  that 
is  applied  to  other  affidavits.  Only 
positive  allegations  and  allegations  on 
information  and  '  belief,  where  the 
source  of  the  information  and  the 
grounds  of  the  belief  are  given,  can  be 
taken  as  true.  Clark  v.  Publishing  Co., 
40  App.  Div.  405,  57  N.  Y.  Supp.  975. 
So,  too,  epithets  are  not  facts.  The 
question  is  not  whether  an  affidavit 
designates  a  certain  act  as  a  threat, 
or  as  intimidation,  as  a  conspiracy,  or 
as  malicious,  that  is  important,  but 
whether  the  facts  stated  show  that  the 
act  deserves  such  a  designation."  Foa- 
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independent  affidavit/^  except  in  cases  where  the  plaintiff  cannot 
swear  to  all  the  facts  from  positive  knowledge.  An  affidavit  of  a 
third  person  is  necessary  in  such  case.'^  But  the  petition  must  be 
sufficient  not  merely  as  stating  a  cause  of  action,  but  also  as  an  affi- 
davit, that  is,  the  facts  must  be  alleged  with  the  same  fullness  and 
particularity  as  would  be  required  in   an  affidavit   or  deposition.'^ 

C.  Heaeing.  —  1.  In  General.  —  Upon  a  bill  without  equity,  the 
judge  need  not  order  that  eause  be  shown  against  granting  the  in- 
junction, but  may  refuse  the  injunction  at  once,  on  inspection  of 
the  bill.'* 

2.  Time  and  Pl?ice  of  Hearing.  —  The  court  at  the  time  of  sanction- 
ing an  application  for  an  injunction,  where  this  is  required  by  statute 
as  preliminary  to  its  filing,  should  grant  an  order  requiring  the  party 
sought  to  be  enjeined  to  show  cause  at  a  specified  time  and  place  why 
the  injunction  prayed  for  should  not  be  granted.'^  The  hearing  is 
required  by  statute  in  some  states,  where  a  preliminary  restraining 


ter  V.  Eetail  Clerks'  International  Pro- 
tective Assn.,  39  Mise.  48,  78  N.  Y. 
Supp.  860. 

71.  Howard  D.  Eddy,  56  Kan.  498, 
43  Pac.  1133;  Minor  v.  Terry,  6  How. 
Pr.  (N.  Y.)  208;  Smith  v.  Eeno,  6  How. 
Pr.   (N.  Y.)    124. 

[a]  Under  a  statute  providing  ttat 
the  court  may  issue  an  injunction  upon 
it  appearing  that  the  plaintiff  "upon  the 
affidavit  of  himself  or  his  agent"  is 
entitled  thereto,  a  petition  sworn  to 
positively  is  sufficient-  without  a  separ- 
ate or  independent  supporting  affi- 
davit. Anderson  v.  Englehart,  18  Wyo. 
409,  108  Pac.  977. 

[b]  But  where  the  complaint  Is  not 
verified,  the  plaintiff  must  rely  alone 
upon  the  facts  stated  in  the  affidavit 
upon  which  he  obtained  the  injunction 
to  support  it.  Smith  v.  Eeno,  6  How. 
Pr.  (N.  Y.)   124. 

72.  Minor  v.  Terry,  6  How.  Pr,  (N. 
Y.)  208,  211.^  J 

73.  Howard  0.  Eddy,  56  Kan.  498, 
43  Pac.  1133;  Anderson  v.  Englehart, 
18  Wyo.  409,  108  Pac.  977. 

[a]  In  Olmstead  v.  Koester,  14 
Kan.  463,  Justice  Brewer  said:  "When 
a  verified  petition  is  used  as  an  affi- 
davit its  allegations  must  be  con- 
strued as  those  of  an  affidavit,  and 
must  be  such  statements  of  facts  as 
would  be  proper  in  the  oral  testimony 
of  a  witness.  Allegations  which  are 
simply  conclusions  of  law,  whether 
sufficient  or  not,  as  matter  of  pleading, 
are  incompetent   as    testimony."     See 


also  Anderson  v.  Englehart,  18  Wyo. 
409,  108  Pac.  977.  And  see  State  v. 
Missouri  &  K.  Tel.  Co.,  77  Kan.  774,  95 
Pac.  391,  quoting  this  with  approval. 

74.  Brown  «.  Wilson,  56  Ga.  534; 
Eemshart  v.  Savannah,  etc.  E.  Co.,  54 
Ga.  579. 

[a]  Hearing. — "It  does  not  follow 
from  this  that  the  complainant  will  be 
denied  a  hearing  in  support  of  his  bill, 
if  he  asks  for  it  when  the  bill  is  pre- 
sented, or  before'  the  judge  has  re- 
turned it  with  his  decision  thereon. 
By  brief,  or  otherwise,  the  complainant 
may  argue  his  right,  and  the  judge  will 
hear  him  ex  parte.  If  convinced  that 
the  defendant  should  be  called  upon  to 
show  cause,  the  judge  will  then  order 
him  up  for  that  purpose,  appointing  a 
time  and  place,  as  the  Code  requires; 
but  why  should  the  defendant  be 
troubled  if  there  is  obviously  no  merit 
in  the  bill!"  Brown  v.  Wilson,  56 
Ga.  534. 

75.  Harris  *;.  Sparta,  130  Ga.  60,  60 
S.  E.  192;  Mayor  v.  Urayson,  104  Ga. 
105,  107,  30  S.  E.  693;  Strickland  ». 
Griffin,  70  Ga.  541,  551. 

[a]  Failure  to  fix  a  time  and  place 
for  the  hearing  does  not  operate  to  fix 
the  time  therefor  at  such  date  as  he 
may  hear  a  motion  made  in  the  cause 
to  dissolve  a  temporary  restraining 
order;  but  upon  application  of  either 
party,  the  court  will  fix  a  time  for 
hearing  the  question  as  to  granting  or 
refusing  an  interlocutory  injunction. 
Harris  v.  Sparta,  130  Ga.  60,  60  S.  E. 
192. 
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order  has  issued  ex  parte,  to  be  within  a  specified  number  of  days  from 
the  date  of  the  restraining  order.'^  Even  though  there  is  no  such 
statute,  however,  it  is  the  plain  duty  of  the  court  to  set  the  order  to 
show  cause,  where  a  temporary  restraining  order  has  been  issued,  at 
a  very  early  day,  and  upon  the  application  of  the  defendant  to  shorten 
the  time  to  the  end  that  if  the  facts  on  the  hearing  warrant  it,  the 
restraining  order  may  be  discharged.'^  The  court  has  no  jurisdiction 
to  hear  and  determine  the  question  as  to  whether  or  not  he  will  grant 
a  preliminary  injunction  until  the  time  set  for  the  hearing  on  the 
order  to  show  cause,  especially  without  the  consent  of  all  parties.'* 
But  a  motion  to  postpone  the  hearing  after  its  commencement  rests 
within  the  sound  discretion  of  the  trial  court.'^     ^ 

3.  Number  of  Judges  Required.  —  Under  the  federal  statutes,  at 
least  three  judges  are  necessary  to  the  hearing  and  consideration  of 
a  preliminary  injunction  to  restrain  the  enforcement  of  a  state 
statute,^"  but  such  statute  has  no  application  where  it  is  sought  to 
restrain  the  enforcement  of  a  city  ordinance.*^ 

D.  What  Considered  on  Hearing.*^- — 1.  In  General. — Where 
the  petition  seeking  an  injunction  is  sufficient,  if  defendant  does  not 


76.  Ala.— Code  §4528;  McHan  v.  Me- 
Murry,  173  Ala  182,  55  So.  793.  Cal. 
§527,  Code  Civ.  Proc.  provides  for  hear- 
ing not  later  than  ten  days  thereafter. 
Ky. — Weaver  v.  Toney,  107  Ky.  419,  54 
S,  "W.  732. 

j"a]  Hearing  in  Vacation. — Edmond- 
son  V  Edmonson,  128  Ga.  53,  57  S.  E. 
308. 

77.  Wetzstein  «.  Boston,  etc.  E.  Co., 
25  Mont  135,  137,  63  Pao,  1043.  See 
also  Walworth  v.  Cook  County,  5  Biss. 
133,  29  Fed.  Cas.  No.  17,136. 

J  a]  It  is  an  abuse  of  discretion  to 
set  the  hearing  on  the  order  to  show 
cause  a  long  time  from  the  issuance 
of  the  temporary  restraining  order. 
Wetzstein  v.  Boston,  etc.  E.  Co.,  25 
Mont.  135,  63  Pac.  1043,  six  weeks  is 
too  long  a  time. 

78.  Harris  v  Sparta,  130  Ga.  60,  60 
S.  E.  192,  193,  cannot  be  adjudicated 
on  motion  to  dissolve.  But  see  Brake- 
ley  V.  Tuttle,  3  W.  Va.  86,  holding  the 
case  may  be  decided  on  motion  to  dis- 
solve before  the  time  set  for  hearing 
where  no  objection  is  taken  by  defend- 
ant who  is  present  in  court. 

[a]  Postponement.  —  Though  a 
judge,  after  setting  a  day  for  an  in- 
terlocutory hearing  upon  an  applica- 
tion for  an  injunction,  has  not,  before 
the  arrival  of  that  day,  any  power  to 
change  the  time  of  the  hearing  to  a 
later   day,  without  the  consent   of  all 
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the  parties  at  interest,  yet  where  act- 
ing upon  the  consent  of  some  of  the 
attorneys  of  both  sides,  he  signed  an 
order  postponing  the  hearing,  upon  the 
validity  of  which  counsel  for  the  de- 
fendant in  good  faith  relied  and  acted, 
it.  is  not  proper,  on  learning  that  other 
attorneys  of  the  plaintiffs  have  not 
agreed  to  this  order,  to  revoke  the 
same  and  diiect  the  hearing  take  place 
upon  a  day  so  much  earlier  than  that 
named  in  the  order  of  postponement 
that  the  defendant's  attorneys  did  not 
have  a  fair  and  reasonable  time  for 
preparing  their  defense.  Georgia 
Northern  E.  Co.  v.  Tifton,  etc.  E.  Co., 
108  Ga   784,  33  S.  E.  643. 

79.  Hicks  V.  Portwood,  129  Ga.  307, 
58  S.  E.  837;  Gould  v.  Chesapeake,  etc. 
E.  Co.,  10  Ohio  N.  P.  (N.  S.)  129,  131. 

[a]  Sufficient  Showing  for  Post-, 
ponement. — Savannah,  Ela.  &  W.  E. 
Co.  V.  Morton,  71  Ga.  24. 

80.  Ex  parte  Metropolitan  Water 
Co.,  220  IT.  S.  539,  31  Sup.  Ct.  600,  55 
L.  ed.  575,  a  temporary  restraining  or- 
der cannot  be  dissolved  nor  a  prelim- 
inary injunction  refused  by  one  federal 
judge.  There  must  be  three  judges  to 
hear  such  application,  whether  the 
claim  be  meritorious  or  not. 

81.  Sperry,  etc.  Co.  v.  Tacoma,  190 
Pod.   682. 

82.  See  generally  supra,  VI.  See 
also  7  ENCYOjiOP^DLi.  01-  Ev.  284,  for 
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make  a  return  at  the  time  of  the  hearing  on  the  order  to  show  cause 
the  injunction  ■will  be  granted,  -as  the  allegations  are  then  considered 
as  admitted.'^  Demurrers  will  be  considered  only  as  showing  cause 
why  the  injunction  should  not  issue ;  the  court  cannot  sustain  or  over- 
rule them  on  motion  for  a  preliminary  injunction.**  If  a  return  is 
made  the  allegations  of  the  petition  can  be  taken  a.s  true  so  far  as 
they  are  not  denied  by  the  returns ;  while  all  allegations  of  the  returns 
intended  as  a  defense  are  to  be  taken  as  true.  No  other  allegations 
will  be  regarded.*" 

The  court  will  not  inquire  into  collateral  matters  on  such  hearing.*^* 
The  only  matters  that  can  properly  be  considered  by  the  court  are 
whether  or  not'  the  statements  in  the  verified  bill  alone,  or  considered 
in  connection  with  the  affidavits  that  may  be  filed  with  it,  show  such 
a  state  of  case  as  authorizes  the  relief  sought.  The  ultimate  determina- 
tion of  the  questions  of  right  involved  are  not  made  as  a  general  rule.*"" 


a  full  discussion  of  the  evidence,  in- 
eluding  affidavits  and  the  use  of  the 
pleadings  as  evidence.        , 

83.  Postal  Tel.  Cable  Co.  v.  Mobile, 
179  Fed.  955;  Saint  Amand  v.  Lehman, 
120  Ga.  253,  47  S.  E.  949. 

84.  Brown  v.  Dennis,  133  Ga.  791, 
66  S.  E.  1080;  El  Campo  lee,  ete.  Co. 
V.  El  Campo  Water,  etc.  Co.  (Tex.  Civ. 
A-pp.),  132  S.  W.  868. 

[a]  On  the  hearing  of  an  applica- 
tion for  an  interlocutory  injunction,  a 
demurrer  and  answer  may  be  presented 
and  considered  by  the  judge  hearing  the 
application,  and  evidence  may  be  of- 
fered by  the  defendant  to  show  that 
plaintiff  is  not  entitled  to  the  relief 
sought,  though  the  demurrer  and  plea 
have  not  been  filed  with  the  clerk. 
Manor  v.  Bainbridge,  136  Ga.  777,  71 
S.  B.  1101. 

[b]  The  judge  cannot,  at  chambers, 
before  the  appearance  term,  either 
overrule  or  sustain  such  demurrer. 
Brown  v.  Dennis,  133  Ga.  791,  66  S.  E. 
1080;  Eeynolds,  etc.  Co.  v.  Kingsbery, 
118  Ga.  254,  45  S.  E.  235.  And  see 
Mosel  17.  San  Antonio,  etc.  E.  Co.  (Tex. 
Civ.  App.),  177  S.  W.  1048,  holding  that 
court  cannot  act  on  exceptions  to  plain- 
tiff's petition  on  such  hearing. 

I  [e]  Under  the  Michigan  practice, 
the  hearing  upon  the  demurrer  part  of 
the  answer  cannot  take  place  until  the 
final  hearing  of  the  cause.  Titus  v. 
Cjiippewa  Circuit  Judge,  168  Mich.  507, 
134  N.  W.  487. 

85.  State  ex  rel.  Lyon  v,  Columbia 
W.  P.  Co.,  82  S.  C.  181,  63  S.  E.  884. 
See  7  Enoy.  op  Ev.  296,  et  seq. 


85a. — U.  S. — Eatean  v.  Bernard,  20 
Fed.  Cas.  No.  11,579  (will  not  dispose 
of  objection  that  defendant  is  an  alien 
unless  alienage  undisputably  clear) ; 
Fidelity  Trust,  etc.  Co.  v.  Mobile,  etc. 
■Co.,  53  Fed.  687;  Northern  Pac.  E.  Co.  v. 
Spokane,  52  Fed.  428  (title  of  real 
estate  not  determined).  Ga. — Christ 
Church  V.  Savannah,  69  Ga.  749,  title 
cannot  be  determined.  Me. — Deering 
V.  York,  etc.  E.  Co.,  31  Me.  172,  con- 
stitutionality of  statute  not  determined. 
N.  0.— Howes  V.  Mauney,  66  N.  C.  218, 
title  not  determined. 

85b.  See  the  following:  XT.  S.— Sac- 
ramento V.  Southern  Pac.  Co.,  155  Fed. 
1022;  Eodgers  v.  Pitt,  129  Fed.  932; 
Western  Union  Tel.  Co.  v.  Philadelphia, 
etc.  Co.,  124  Fed.  974;  Cartersville 
Light,  etc.  Co.  v.  Cartersville,  114  Fed. 
699;  Newton  v.  Levis,  79  Fed.  715,  25  C. 
C.  A.  161;  New  Memphis  Gas,  etc.  Co. «). 
Memphis,  72  Fed.  952.  Cal. — Beaudry  v. 
Felch,  47  Cal.  183, 186.  Del.— Wilmington 
V.  Addicks,  47.  Atl.  366.  Ky.— Owen 
County,  etc.  Soo.  v.  Brumbaok,  128  Ky. 
137,  107  S.  W.  710,  general  demurrer 
not  considered.  La. — Sinnot  v.  Eoch- 
ereau,  Co.,  34  La.  Ann.  784.  Md.— Hefle- 
bower  v.  Buck,  64  Md.  15,  20  Atl.  991. 
Mont. — Anaconda  Copper  Min.  Co.  v. 
Butte,  etc.  Co.,  17  Motit.  519, 43  Pae.  924. 
N.  J.— Becker  v.  Gilbert  (N.  J.  Eq.),  60 
Atl.  29;  Hutchinson  v.  Johnson,  7  N.  J. 
Eq.  40;  Kean  v.  Colt,  5  N.  J.  Eq.  365. 
N.  C. — Bradshaw  v.  Guilford  County,  92 
N.  C.  278.  Ore.— Helm  v.  Gilroy,  20 
Or.  517,  26  Pac.  851.  Pa.— Gross  v. 
Wieand,  151  Pa.  639,  25  Atl.  50;  Ap- 
peal   of   Paxson,    106    Pa.    429.     S.   O. 
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2.  Where  Answer  Filed.  —  Upon  the  filing  of  the  bill  and  notice 
cf  intended  application  for  an  injunction,  the  defendant  may  at  once 
file  his  answer,  and  the  rules  governing  the  action  of  the  ehanceUor 
will  be  the  same  as  prevail  upon  hearing  on  bill  and  answer  in  equity 
generally.^^  The  answer  may  be  considered  on  the  hearing,^'  and  if 
it  is  filed  before  the  hearing  on  the  order  to  show  cause,  it  must  be 
considered."* 

When  the  application  for  an  injunction  is  heard  upon  bill  and  an- 
swer, the  allegations  of  the  answer  so  far  as  they  are  responsive  to 
the  bill,  are  to  be  taken  as  true,*"  and  if  they  not  only  put  in  issue 
all  the  material  averments  of  the  bill,  but  fully  negative  its  equity, 
ao  preliminary  injunction  should  be  granted, "^  especially  where  it 
appears  extremely  doubtful  whether  complainant  will  ultimately  be 
entitled  to  the  relief  sought."^'  There  are,  however,  cases  where  this 
rule  is  not  foUowed,^^  such  as  where  it  appears  that  irreparable  injury 


Jordon  V.  Wilson,  69  S.  C.  52,  48  S.  E. 
37;  Alderman,  etc.  Co.  v.  Wilson,  69  S. 
C.  156,  48  S.  B.  85;  Riley  v.  Charleston 
Union  Station  Co.,  67  S.  0.  84,  45  S.  E. 
149;  Darlington  Oil  Co.  v.  Pee  Dee  Oil, 
etc.  Co.',  62  S.C.  196,  40  S.  E.  169. 
Tex. — Mosel  v.  San  Antonio,  etc.  Ey. 
Co.  (Tex.  Civ.  App.),  177  S.  W.  1048. 
Wyo.— Stowe  v,  Powers,  19  Wyo,  291, 
116  Pac.  576, 

86.  Sullivan  D.  Moreno,  19  Fla.  200. 
See  generally  the  title'  "Hearing," 
and  1  Enct.  op  Ev.  906,  926. 

87.  Jones  v.  Killebrew,  55  6a.  153; 
Spence  v.  Steadman,  49  Ga.  133;  Cub- 
bedge  v.  Adams,  42  Ga.  124.  See  7 
Ency.  of  Ev.  316. 

fa]  Exhibiting  Answer  to  Complain- 
ant's Counsel. — "Though  a  restraining 
order,  granted  upon  a  petition  for  in- 
junction, and  setting  a  day  for  an 
interlocutory  hearing,  directed  'that 
the  defendants  exhibit  to  plaintiff's 
counsel  their  answer  to  his  petition 
two  days  before  the  hearing,'  the  fact 
that  the  answer  actually  filed  contained 
a  paragraph  not  embraced  in  the  same 
when  it  was  exhibited  to  plaintiff's 
counsel  affords  no  cause  for  striking 
such  paragraph,  the  same  being  appro- 
priate and  germane.  If,  by  reason  of 
incorporating  the  additional  matter  in 
the  answer,  the  plaintiff  was  less  pre- 
pared for  trial,  his  remedy  was  to 
move  for  a  postponement."  Parker  V. 
Bardwell,  108  Ga.  766,  33  S.  E.  405. 

88.  Eiggs  V.  Winterode,  100  Md. 
439,  59   Atl.   762. 

[a]  If  defendant  puts  in  his  answer 
as  soon  as  the  bill  is  filed,  the  court 
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is  bound  to  consider  it  before  passing 
upon  the  application.  Krone  v.  Krone, 
27  Md.  77. 

[b]  The  testimony  taken  at  the  pre- 
liminary hearing  may  be  treated  as  an 
answer  to  the  bill.  Hicks  v.  American 
Nat.  Gas  Co.,  207  Pa.  570,  57  Atl.  55. 

89.  Monroe  Cattle  Co.  v.  Becker,  147 
U.  S.  47,  13  Sup.  Ct.  217,  37  L.  ed. 
72;  Eiggs  V,  Winterode,  100  Md.  439, 
59  Atl.  762,  See  generally,  1  Enct. 
OF  Ev.  926. 

90.  See  the  following  cases:  TJ,  S.  , 
Sacramento  v.  Southern  Pac.  Co.,  155 
Fed.  1022.  Ga.— Plash  v.  Long,  67  Ga. 
767;  Spence  v.  Steadman,  49  Ga.'  133. 
Md.— Eiggs  V.  Winterode,  100  Md.  439, 
59  Atl.  762.  Mich.— Mactavish  v.  Kent 
Circ.  Judge,  122  Mich.  242,  80  N.  W. 
1086,  usually  refused.  Nev.— Lady  Bry- 
an Gold,  etc.  Co.  V.  Lady  Bryan  Min. 
Co.,  4  Nev.  414.  N.  Y.— Steinberg  v. 
O'Connor,  42  How.  Pr.  52.  Pa.— Crom- 
bie  V.  Order  of  Solon,  157  Pa.  588,  27 
Atl.  710. 

[a]  Though  some  defendants  do  not 
answer,  an  injunction  may  be  refused 
as  to  all  defendants  when  complain- 
ant shows  no  right  to  an  injunction. 
Ga.— Cobb  v.  Hogue,  87  Ga.  450,  13 
S.  B.  633.  Md.— Eiggs  v.  Winterode, 
100  Md.  439,  59  Atl.  762;  Dougherty 
V.  Piet,  52  Md.  425;  Lynn  v.  Mt.  Sav- 
age Iron  Co.,  34  Md.  603.  Wis.— Men- 
asha  V.  Milwauliee,  etc.  E.  Co.,  52  Wis. 
414,  9  N.  W.  396. 

91,  Steinberg  v.  O'Connor,  42  How, 
Pr.    (N.   Y.)    52. 

92,  XJ.  S. — Sacramento  v.  Southern 
Pac.  Co.,  155  Fed,  1022,     Ga,— Everett 
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will  result  or  that  some  special  or  peculiar  circumstances  exist  to 
warrant  a  departure  from  the  rule."'  But  new  matter  set  up  by  way 
of  avoidance  does  not  necessarily  avail  to  prevent  the  issuance  of  a 
preliminary  injunction;"*  it  is  within  the  discretion  of  the  court 
whether  to  grant  or  refuse  it.°° 

3.  Evidence  on  Interlocutory  Hearing.  —  A  discussion  of  the  evi- 
dence on  the  hearing  will -be  found  elsewhere."" 

E.    Bonds.  —  1.    Forms.  —  Appropriate  forms"  of  injunction  bonds 


V.  Tabor,  119  Ga.  128,  46  S.  E.  72,  a 
denial  by  defendant,  or  a  conflict  in 
evidence,  does  not  necessarily  require 
a  refusal  of  the  interlocutory  relief. 
Illicli. — Maotavisli  v.  Kent  Cire.  Judge, 
122  Mich.  242,  80  N.  W.  1086,  within 
discretion  of  court,  even  in  such  cases, 
to  grant  preliminary  injunction.  Minn. 
Fuller  V.  Shutz,  88  Minn.  372,  93 
N.  W.  118,  rule  is  not  inflexible,  and 
to  some  extent  at  .least  rests  in  sound 
discretion  of  court.  N.  Y. — Schlang  v. 
Ladies'  Waist  Makers'  Union,  67  Misc. 
221,  124  N.  T.  Supp.  289  (holding  that 
the  rule  that  when  all  the  equities  of 
a  bill  are  denied  in  the  answer  an 
injunction  will  not  issue  only  applies 
when  the  litigants  claim  adversely  in 
respect  to  property  or  the  right  to  do 
some  act  in  connection  therewith;  Her- 
zog  V.  Fitzgerald,  77  N.  Y.  Supp.  366. 

See  7  Enct.  of  Ev.  329. 

[a]  "There  has  been  of  late  much 
relaxation  of  the  rule  that  a  denial 
by  answer  of  the  equities  upon  which 
a  temporary  'injunction  is  asked  re- 
quires the  court  to  refuse  the  order, 
where  it  appears  that  such  refusal 
might  work  an  injury,-  and  it  is  not 
left  absolutely  to  the  pleader  to  con- 
trol and  foreclose  the  judgment  of  the 
court  in  this  respect."  Fuller  v. 
Schutz,   88   Minn.   372,   93   N.   W.   118. 

93.  Sacramento  v.  Southern  Pae. 
Co.,   155   Fed.   1022. 

[a]  Denials  of  the  averments  of  the 
bill  upon  which  the  right  to  injunctive 
relief  is  ba»ed,  do  not  necessarily  de- 
mand the  refusal  of  the  writ.  The 
comparative  injuries  which  may  result 
to  the  contending  parties  by  granting 
it  or  refusing  it  may  be  considered. 
People  V.  Tool  (Colo.),  86  Pac.  229. 
See  also  7  Bncy.  of  Ev.  335.  See  gen- 
erally supra,  VI. 

94.  Eiggs  V.  Winterode,  100  Md. 
439,  59  Atl.  762;  Mayor,  etc.  of  Balti- 
more V.  Keyser,  72  Md.  115.  19  Atl. 
706. 


[a]  "It  may  be  well  to  say  in  this 
connection  that  there  may  be  cases  in 
which  the  new  matter  set  up  in  the 
answer  is  such  as  would  justify  the 
court  in  refusing  to  grant  an  injunc- 
tion at  once,  unless  that  be  necessary 
in  order  to  preserve  the  rights  of  the 
plaintiff  in  case  he  finally  establishes 
them.  When  the  court  is  satisfied  that 
the  plaintiff  will  not  suffer  by  not 
having  the  injunction  issue  at  once, 
and  testimony  can  be  taken  in  a  rea- 
sonable time,  if  the  new  matter  be 
of  a  character  that  would  ultimately 
require  the  dissolution  of  the  injunc- 
tion if  proven,  it  would  be  useless  to 
compel  the  judge  to  issue  a  preliminary 
injunction.  Some  discretion  must  be 
allowed  him  in  such  cases.  On  the 
other  hand,  when  the  answer  is  not 
responsive  to  the  bill,  but  relies  en- 
tirely upon  new  matter,  which  can  only 
be  established,  if  at  all,  by  evidence, 
and  the  status  of  the  property  or  .other 
rights  involved  may  be  changed,  it 
is  proper  to  grant  a  preliminary  injunc- 
tion if  the  allegations  of  the  bill  malce 
a  proper  case  for  that  relief."  Eiggs 
V.  Winterode,  100  Md.  439,  59  Atl. 
762. 

95.  Eiggs  V.  "Winterode,  100  Md. 
439,  59  Atl.  762. 

96,  See  7  Enct.  of  Ev.  284,  et  seq. 
•97.     See     the     following     cases     for 

forms  of  injunction  bonds  in  a  suit  to 
restrain:  (1)  a  suit  at  law  (Gyger  v. 
Courtney,  59  Neb.  555,  81  N.  W.  437; 
Eeddick  v.  Webb,  6  Okla.  392,  50  Pac. 
363),  (2)  or  the  postmaster  general 
from  refusing  to  transmit  certain  mat- 
ter as  second  class  mail  (Houghton  v, 
Meyer,  208  U.  S.  149,  153,  38  Sup.  Ct. 
234,  52  L.  ed.  432),  (3)  or  an  insolvent 
from  disposing  of  his  goods  (Blanken- 
ship  V.  Ely,  98  Va.  359,  360,  36  S.  E. 
484),  (4)  or  the  county  treasurer  from 
collection  of  taxes  (Breeze  v.  Haley, 
13  Colo.  App.  438),   (5)   or  the  county 
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will  be  found  in  the  notes  below  and  elsewhere  in  this  wort.^^ 
2.  Necessity  for  Bond.  —  Though  a  statute  does  not  require  a  bond 
as  a  prerequisite  to  an  injunction,  the  court  under  its  general  equity 
powers,  may  require  one,°^  and  should  do  so  where  delay  maj--  work 
great  damage.^     But  in  the  absence  of  a  mandatory  statute,  the  re- 


commissioners  from  doing  certain  acts 
(Sherman  v.  Logan  County,  9  Colo. 
App.  154,  47  Pae.  973),  (6)  or  an 
execution  sale.  Henkelman  v.  Peter- 
son, 154  111.  419,  40  N.  E.  359;  Zell 
Guano  Co.  v.  Chrislip,  58  W.  Va.  414, 
52  S.  E.  476. 

[a]  Bond  To  Prevent  Issuance  of 
Injunction. — "Know  all  men  by  these 
presents  that  we,  John  W.  Woodward, 
M.  E.  "Woodward,  E.  A.  Munsey  and 
George  W.  Blankenship,  are  held  and 
firmly  bound  unto  G.  H.  Ely  in  the 
sum  of  six  hundred  dollars,  to  the  pay- 
ment whereof  well  and  truly  to  be 
made  to  the  said  Commonwealth  of 
Virginia  we  bind  ourselves  and  each 
of  us,  our  and  each  of  our  heirs,  ex- 
ecutors and  administrators  jointly  and 
severally  firmly  by  these  presents,  and 
we  hereby  waive  the  benefit  of  our 
homestead  exemptions  as  to  this  obliga- 
tion, and  any  claim  or  right  to  dis- 
charge any  liability  to  the  Common- 
wealth arising  under  this  bond  or  by 
virtue  of  said  office,  post  or  trust,  with 
coupons  detached  from  the  bonds  of 
this  State.  Sealed  with  our  seals,  and 
dated  this  the  11th  day  of  June,  one 
thousand  eight  hundred  and  ninety- 
four.  The  condition  of  the  above  obli- 
gation is  such,  that  whereas  G.  H.  Ely 
has  filed  a  bill  praying  the  Circuit 
Court  of  Lee  county  for  an  injunction 
restraining  M.  E.  and  John  W.  Wood- 
ward from  selling  goods,  contracting 
debts,  and  carrying  on  business  under 
the  firm  name  and  style  of  M.  E.  Wood- 
ward &  Co.,  and  to  appoint  a  receiver 
to  take  charge  of  the  debts,  goods,  mer- 
chandise, etc.,  in  the  possession  of  the 
defendants  till  the  suit  which  the  said 
Ely  tenders  is  determined;  and  the 
court,  by  an  order  entered  in  said 
cause,  directs  that  the  defendant,  M.  E. 
and  John  W.  Woodward,  might  give 
bond  in  the  penalty  of  six  hundred 
dollars  for  the  purpose  of  saving  him, 
the  said  G.  H.  Ely,  harmless  by  reason 
of  having  to  pay  any  debts  owing  by 
the  late  firm  of  M.  E.  Woodward  & 
Co.,  which  said  M.  E.  Woodward  ought 
to  pay,  and  to  pay  said  Ely  any  sum 
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that  may  be  ascertained  to  be  due  him 
upon  a  final  settlement  of  said  part- 
nership. Now  if  said  M.  E.  and  John 
W.  Woodward  shall  account  for  goods, 
debts,  etc.,  belonging  to  the  said  firm, 
and  pay  off  the  debts  heretofore  in- 
curred in  the  name  of  the  said  firm 
whereby  the  said  Ely  may  be  respon- 
sible or  liable,  and  to  pay  said  Ely 
such  sum  as  may  be  ascertained  to 
be  due  him  upon  a  final  settlement  of 
said  partnership,  or  should  the  said 
Ely  fail  to  mature  at  rules  or  prosecute 
the  said  suit,  in  either  or  both  cases, 
then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  vir- 
tue." (Signatures.)  Blankenship  v. 
Ely,  98  Va.  359,  36  S.  E.  484. 

98.  9  Standard  Peoc.  627.  See  gen- 
erally 9  Standard  Pkoc.  228. 

99.  XT.  S.— Karfiot  v.  Eothner,  151 
Fed.  777;  Hoy  v.  Altoona,  etc.  Co.,  136 
Fed.  483;  StafEords  v.  King,  90  Fed. 
136,  32  C.  0.  A.  536;  Tobey  Furniture 
Co.  V.  Colby,  35  Fed.  592.  Ala.— Thorn- 
ington  V.  Gould,  59  Ala.  461.  Cal. 
Alaska  Imp.  Co.  v.  Hirsch,  119  Cal. 
249,  51  Pac.  340,  47  Pac.  124;  Prader 
V.  Purkett,  13  Cal.  588.  Fla.— Smith 
V.  Guflford,  36  Fla.  481,  18  So.  717. 
Ga. — Macon,  etc.  E.  Co.  v.  Gibson,  85 
Ga.  1,  11  S.  E.  442,  21  Am.  St.  Eep. 
135;  Leary  &  Co.  v.  McDonough,  74 
Ga.  838.  Md. — Alexander  v.  Ghiselin, 
5  Gill  138.  Mass. — American  Circular 
Loom  Co.  V.  Wilson,  198  Mass.  182,  84~ 
N.  E.  133;  Foster  v.  Goodrich,  127 
Mass.  176.  Mo.— St.  Lbuis  v.  St.  Louis  ■ 
Gaslight  Co.,  82  Mo.  349.  N.  Y.— Hud- 
son V.  Thorne,  7  Paige  Ch.  261.  N.  0. 
Currie  v.  Jones,  138  N.  C.  189,  50,  S.  E. 
560.  Tenn.— Black  v.  Carutkers,  6 
Humph.  87.  Wash. — Swope  v.  Seattle, 
35  Wash.  69,  76  Pac.  517,  520.  Eng. 
Graham  v.  Campbell,  L.  E.  7  Ch.  Div. 
490,  38  L.  T.  N.  S.  195. 

[a]  If  the  complainant  is  a  non- 
resident aUen  security  should  be  re- 
quired from  him.  Lowenfeld  i).  Curtis, 
72  Fed.  105. 

1.  Torrent  v.  Muskegon,  47  Mich. 
115,  10  N.  W.  132. 
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quiring  of  a  bond  lies  witliin  the  sound  discretion  of  the  court.^ 

Statutory  Provisions.  —  Statutes,  however,  in  most  of  the  states  re- 
quire the  giving  of  a  bond  as  a  prerequisite  to  a  preliminary  injunction, 
and  where  the  bond  is  not  given  the  injunction  will  be  dissolved  upon 
proper  motion  being  made,^  even  though  the  complainant  is  unable  to 
furnish  a  bond,  unless  the  statute  exempts  him  from  giving  one  under 


2.  TT.  S. — 'Montana  Co.  v.  St.  Louis, 
etc.  Co.,  152  U.  S.  160,  14  Sup.  gt. 
506,  38  L.  ed.  398;  Bein  v.  Heathy  12 
How.  168,  179,  13  L.  ed.  939;  Briggs 
V.  Neal,  120  Fed.  224,  56  C,  C.  A.  572, 
reversing  110  'Fed.  477;  West" «.  East 
Coast  Cedar  Co.,  113  Fed.  742,  51  C. 
C.  A.  416.  Ark.— Neal  v.  Taylor,  56 
Ark.  521,  20  S.  W.  352.  Fla.— Smith 
V.  Gufford,  36  Fla.  481,  18  So.  717. 
Ga. — Macon,  etc.  R.  Co.  v.  Gibson,  85 
Ga.  1,  11  S.  E.  442;  Guerry  v.  Durham, 
11  Ga.  9.  HI. — Greenberg  v.  Holmes, 
100  111.  App.  186.  Md. — ^Wingert  v. 
Brewer,  116  Md.  518,  82  Atl.  157  (Code 
1904,  art.  66,  §18,  makes  it  discretion- 
ary except  where  a  sale  of  mortgaged 
property  is  restrained) ;  White  v.  David- 
son, 8  Md.  169,  63  Am.  Dee.  699. 
Mass. — American,  etc.  Co.  v.  Wilson, 
198  Mass.  182,  84  N.  E.  133,  139.  N.  T. 
Littlejohn  v.  Leffingwell,  40  App.  Div. 
13,  57  N.  T.  .Supp.  839;  Richards  v. 
Goldberg,  7  Misc.  388,  27  N.  Y.  Supp. 
919.  S.  C. — Salinas  v.  Aultman  &  Co., 
49  S.  C.  378,  27  S.  E.  407.  Tenn. 
Newell  V.  Partee,  10  Humph.  325.  Va. 
Lomax  v.  Picot,  2  Rand.  247.  Epg. 
Downshire  v.  Sandys,  6  Ves.  Jr.  107,  31 
Eng.   Reprint    962. 

3.  Ala.— Code,  §§786,  787,  788;  Ex 
parte  Miller,  129  Ala.  130,  30  So.  611, 
87  Am.  St.  Rep.  49.  Ariz.— Buggeln 
V.  Cameron,  11  Ariz.  200,  90  Pac.  324, 
Rev.  St.  1901,  par.  2751.  Ark.- Hunt 
V.  Burton,  18  Ark.  188.  CaL — Code 
Civ.  Proe.,  §529;  Neumann  v.  Moretti, 
146  Cal.  31,  79  Pae.  512;  Alaska  Imp. 
Co.  V.  Hirsch,  119  Cal.  249,  47  Pac. 
124,  51  Pac.  340;  San  Diego  W.  Co.  v. 
Pacific  Coast  S.  S.  Co.,  101  Cal.  216!, 
219,  35  Pac.  651.  Conn.— Gen.  St.,  89S, 
897;  Lawlor  v.  Merritt,  81  Conn.  715, 
72  Atl.  143;  Miller  V.  Cross,  73  Conn. 
538,  48  Atl.  213.  D.  C— Drew  v. 
Hogan,  26  App.  Cas.  55;  Rule  42.  Fla. 
Gillespie  v.  Chapline,  59  Fla.  500,  52 
So.  722;  Savage  v.  Parker,  53  Fla.  1003, 
43  So.  507;  Summers  v.  First  Nat.  Bank, 
.51  Fla.  564,  40  So.  622.  Ga.— Macon, 
etc.  R.  Co.  V.  Gibson,  85  Ga.  1,  11 
u 


S.  E.  •442;  Barnesville  Sav.  Bank  v. 
Respess,  73  Ga.  103.  Idaho.— Wiles  v. 
Northern  Star  M.  Co.,  13  Idaho  326, 
89  Pac.  1053  (Rev.  St.,  1887,  §4291, 
C.  C.  P.,  §4291);  Price  v.  Grice,  10 
Idaho  443,  79  Pae.  387.  Ind.— Lewis 
V.  Rowland,  131  Ind.  103,  29  N.  E.  922. 
Kan.— Code,  §254,  Gen.  St.,  1909,  §5848; 
Ex  parte  Sharp,  124  Pac.  532;  Clay 
Center  v.  Williamson,  79  Kan.  485,  100 
Pac.  59;  State  v.  Rush  County,  35  Kan. 
150,  10  Pae.  535.  Ky. — Civ.  Code  Pr., 
§§278,.  279;  Bartram  v.  Ohio,  etc.  R. 
Co.,  141  Ky.  100,  103,  132  S.  W.  188; 
Bennett  v.  Richards,  83,  S.  W.  154;  St. 
Bernard  Coal  Co.  v.  Pittsburg  Coal 
Co.,  112  Ky.  418,  424,  64  S.  W.  288. 
La. — ^Luehini  v.  Police  Jury,  126  La. 
972,  53  So.  68  (where  bond  signed  by 
attorney  at  law  instead  of  plaintiff, 
the  injunction  is  invalid) ;  Howcott  v. 
Smart,  125  La.  50,  51  So.  64  (enjoin- 
ing collection  of  taxes).  Mass. — ^Fos- 
ter V.  Goodrich,  127  Mass.  17t.;  Winslow 
V.  Nayson,  113  Mass.  411.  Mich. 
Lawton  v.  Richardson,  115  Mich.  12, 
72  N.  W.  988.  Missi— Castleman  v. 
State,  94  Miss.  609,  47  So.  647;  §610, 
Code  1906.  Mo.— State  v.  Lamb,  141 
S.  W.  665;  Albers  Com.  Co.  ■».  Spen- 
cer, 236  Mo.  608,  139  S.  W.  321 
(whether  main  purpose  be  for  an  in- 
junction or  merely  ancillary) ;  State  v. 
bearing,  180  Mo.  53,  70  S.  W.  454; 
Akin  V.  Rice,  136  Mo.  App.  147,  117 
8.  W.  655.  Mont. — Lee  v.  Watspn,  15 
Mont.  228,  38  Pae.  1077.  Neb.— Jame- 
son V.  Bartlett,'  63  Neb.  638,  88  N.  W. 
860;  State  v.  Greiene,  48  Neb.  327,  67 
N.  W.  162  (Code,  §255).  N.  T.— Amer- 
ican Exch.  Bank  v.  Goubert,  135  App. 
Div.  371,  120  N.  T.  Supp.  397  (Code 
Civ.  Proc,  §620);  Herkimer  Lumb.  Co. 
V.  State,  73  Misc.  501,  131  N.  T.  Supp. 
22;  Feller  v.  Kronowitz,  121  N.  T. 
Supp.  1130;  Howley  «.  Frances  Press, 
111  N.  Y.  Supp.  1080.  N.  C— Wilson 
V.  Featherstone,  120  N.  C.  446-449,  27 
8.  E.  121-124;  McKay  v.  Chapin,  120 
N.  C.  159,  26  S.  B.  701;  James  v. 
Withers,  114  N.  C.  474,  19  8.  E.  367; 
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Miller  v.  Parker,  73  N.  C.  58.  Ohio. 
Diehl  V.  Friester,  37  Ohio  St.  473; 
In  re  George,  5  Ohio  C.  C.  207.  Okla. 
Offutt  V.  Wagoner,  30  Okla.  458,  120 
Pac.  1018;  Ex  parte  Grimes,  20  Okla. 
446,  94  Pac.  668  (§4429,  Wilson's  Eev. 
&  Ann.  St.,  1903).  Ore.— Officer  V. 
Morrison,  54  Ore.  459,  102  Pac.  792; 
Livesly  v.  Krebs  Hop  Co.,  97  Pae.  718. 
Pa. — Juniata  Water,  etc.  Co.  v.  Wil- 
son El.  Co.,  226  Pa.  407,  75  Atl.  603; 
Makof  V.  Sherman,  36  Pa.  Super.  624. 
S.  C. — New  York  Life  Ina.  Co.  v.  Mob- 
ley,  89  S.  C.  189,  71  S.  B.  817  (court 
cannot  dispense  with  requirement  of 
§243,  Code  of  Civ.  Proc,  1902);  Colum- 
bia W.  Co.  V.  Kunamaker,  73  S.  C.  550, 
53  S.  E.  996.  Tex. — Downes  v.  Mon- 
roe, 42  Tex.  307;  Pierson  v.  Connelle 
(Tex.  Civ.  App.),  145  S.  W.  1039 
(doubtful  whether  in  any  case  injunc- 
tion may  issue  without  bond) ;  Paine 
V.  Carpenter,  51  Tex.  Civ.  App.  191, 
111  S.  W.  430  (Eev.  St.,  1895,  art. 
2997).  Va. — Columbia  Amusement  Co. 
V.  Pine  Beach  Inv.  Corp.,  109  Va.  325, 
63  S.  E.  1002.  Wash.^Meier  v.  Fidel- 
ity Nat.  Bank,  43  Wash.  324,  86  Pac. 
574;  Swope  V.  Seattle,  35  Wash.  69,  76 
Pae.  517  (Code,  §5438);  Cherry  v. 
Western  Washington  I.  Exp.,  11  Wash. 
586,  40  Pac.  136;  Keeler  v.  White,  10 
Wash.  420,  '38  Pac.  1134.  W.  Va.— Glen 
Jean,  etc.  E.  Co.  v.  Kanawha,  etc.  E. 
Co.,  47  W.  Va.  725,  35  S.  E.  97.8.  Wis. 
Oppermann  v.  Waterman,  94  Wis.  583, 
69  N.  W.  569.  Wyo. — ^Littleton  v.  Bur- 
gess, 16  Wyo.  58,  91  Pac.  832. 

[a]  An  opportunity  should,  be  given 
complainant  to  give  the  bond  before 
discharging  the  writ.  Thorington  v. 
Gould,  59  Ala.  461;  Jones  v.  Ewing, 
56  Ala.  360;  Lomax  v.  Picot,  2  Eand. 
(Va.)  247. 

[b]  The  purpose  of  the  legislature 
in  Requiring  an  injunction  bond  ■  to 
cover  actual  damages  sustained  was  to 
supply  the  defect  in  the  common  law 
which  allowed  a  recovery  for  damages 
sustained  through  the  wrongful  issu- 
ance of  an  injunction  only  where  is- 
sued through  malice  and  without  prob- 
able cause.  Glen  Jean,  etc.  E.  Co. 
V.  Kanawha,  etc.  Co.,  47  W.  Va.  725, 
35  S.   E.   978. 

[c]  Eecelver's  Bond  as  Substitute. 
To  refuse  to  require  a  bond  from  a 
receiver  under  such  a  statute  on  the 
theory  that  the  receiver's  bond  is  a 
sufficient  protection  to  the  parties  en- 
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joined  is   error.  •  Keeler  v.   White,   10 
Wash.  420,   38   Pae.   1134. 

[d].  The  court  cannot  provide  that 
a  bond  given  for  a  temporary  restrain- 
ing order  shall  stand  in  the  place  of 
a  new  bond  for  a  temporary  injunc- 
tion. State  V.  Green,  48  Neb.  327,  67 
N.  W.  162,  164, 

[e]  That  the  bond  antedates  the 
order  does  not  affect  the  validity  of 
the  injunction,  the  sureties  having  jus- 
tified and  the  bond  being  filed  after 
order  made.  Sailors'  Union  v.  Ham- 
mond, 156  Eed.  450,  85  0.  C.  A.  16.   ' 

[f]  Not  Entitled  in  Court.— An  in- 
junction bond  is  not  void  because  not 
giving  the  name  of  the  court,  where  it 
is  entitled  "State  of  Indiana,  Clinton 
Co.,  W.  V.  C."  Wiuship  v.  Clenden- 
ning,  24  Ind.  439. 

[g]  Insolvency  of  Defendant. — ^Un- 
der Civ.  Code,  §4927,  doing  away  with 
the  necessity  of  averring  the  insolvency 
of  defendant  or  irreparable  injury  for 
an  injunction  to  restrain  the  cutting 
of  timber,  a  bond  is  necessary,  but 
under  §4916  .giving  a  right  to  an  in- 
junction whenever  trespasses  cause  ir- 
reparable injury  or  the  trespasser  is 
insolvent  no  bond  is  necessary.  Smith 
V.  Smith,  105  Ga.  106,  109,  31  S.  E. 
135. 

[h]  Where  Bond  Unnecessary  on 
Part  of  Case. — Where  a  party  asks  in- 
junctive relief  for  which  no  bond  is 
required  and  joins  with  it  relief  for 
which  a  bond  is  required,  a  bond  must 
be  given.  Canby  v.  Gerodias,  1  Mc- 
Gloin  (La.)   217. 

[i]  Effect  of  One  Party's  Failure 
on  Co-Party's  Rights. — The  failure  of 
the  owner  of  the  property,  who  has 
joined  with  the  tenant  in  an  applica- 
tion for  an  injunction,  to  perfect  the 
injunction  by  giving  bond,  does  not  de- 
stroy the  right  of  the  tenant,'  who  is 
before  the  court  standing  on  his  own 
rights,  and  not  depending  upon  those 
of  the  owner,  to  the  benefit  of  the  in- 
junction, when  he  has  himself  given 
bond.  State  ex  rel.  Violett  c.  King, 
46  La.  Ann.  78,  14  So.  423. 

[j]  .  Requiring  Defendant  To  Give 
Bond. — Eequiring  plaintiff  to  give  a 
bond  to  restrain  condemnation  proceed- 
ings without  requiring  defendant  to 
give  a  bond  does  not  deny  plaintiff 
the  equal  protection  of  the  laws  as 
it  is  the  plaintiff  and  not  the  defend- 
ant that  seeks  the  injunction.    Colum- 
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such  circumstances.*    In  some  jurisdictions  statutory  provisions  make 
a  bond  mandatory  in-  specific  cases.' 

Restraining  Orders.  —  No  bond  is  required  on  the  issuance  of  a  tem- 
porary restraining  order,  though  a  statute  provides  for  a  bond  for  an 
injunction,*  but  it  is  the  better  and  general  practice  to  require  an 


bia  Water  Co.  v.  Nunamaker,  73  S.  C. 
550,  53  S.  E.  996. 

[k]  Bond  as  Condition  Precedent. 
Though  a  bond  is  required,  the  failure 
of  the  court  to  make  the  execution  of 
the  bond  a  condition  precedent  to  the 
issuance  of  the  injunction  is  not  error. 
Meinhard  v.  Youngblood,  37  S.  0.  228, 
15  S.  E.  947. 

[1]  That  the  record  does  not  show 
the  execution  of  a  bond  as  required  by 
statute  is  not  ground  for  dissolution 
where  the  appellate  court  can  review 
only  the  court's  order,  and  the  statute 
provides  that  the  clerk  shall  require 
a  bond  with  certain  conditions  where 
the  judge's  order  is  silent  thereto. 
Bennett  v.  Eichards  (Ky.),  83  S.  W. 
154. 

4.  Ark. — "Ex  parte  State,  15  Ark. 
263.  Fla.— Savage  v.  Parker,  53  Ela. 
1002,  43  So.  507;  Hall  v.  Home,  52  Pla. 
510,  42  So.  383;  Stockton  v.  Harmon, 
32  Pla.  312,  13  So.  833.  Ga.— Hall  v. 
Holmes,  42  Ga.  179. 

5.  Restraining  Enforcement  of  Judg- 
ment.— (1)  In  some  states  a  bond  must 
be  filed  where  it  is  sought  to  restrain 
the  enforcement  of  a  judgment  (HI. 
Kphlsaat  v.  Crate,  144  111.  14,  32  N.  E. 
481,  affirming  44  111.  App.  274;  Kerz  v. 
Galena  W.  Co.,  139  111.  App.  598;  Gross- 
man V.  Davis,  117  111.  App.  354  [Eev. 
St.,  ch.  69,  §8];  American  Fine  Art 
Co.  V.  Voight,  103  111.  App.  659;  Green- 
berg  V.  Holmes,  100  111.  App.  186.  I». 
Hardin  v.  White,  63  Iowa  633,  19  N.  W. 
822,  16  N.  W.  580.  Tenn.— Bridges  v. 
Eobinson,  2  Cooper's  Ch.  720),  (2)  or 
to  restrain  a  suit  at  law.  American 
Pdry.  Co.  v.  Charlevoix  Circuit  Judge^ 
138  Mich.  167,  101  N.  W.  210;  Law- 
ton  V.  Eichardson,  115  Mich.  12,  72  N. 
W.  988;  Tillman  v.  Heard,  95  Miss. 
238,  48  So.  963;  Code  1906,  §609. 

[a]  An  injunction  to  restrain  the 
sheriff  from  paying  over  the  proceeds 
of  an  execution  sale  is  within  a  statute 
requiring  a  bond  as  a  condition  to  the 
restraining  of  "suits  at  law."  Boker 
V.  Curtis,  2  Edw.  Ch.   (N.  T.)   111. 

[b]  Michigan.  —  Enjoining  Actions 
Before    Verdict — ^Under  the  Michigan 


statute  (Comp.  Laws,  §507),  a  bond  is 
unnecessary  to  enjoin  an  action  for 
the  recovery  of  lands  "before  ver- 
dict," for  by  the  express  terms  of  the 
statute  it  applies  to  enforcing  actions 
"after  verdict"  Skutt  v.  Circuit 
Judge,  158  Mich.  43,  122  N.  W.  364. 
See  American  Foundry,  etc.  Co.  v. 
Charlevoix  Circ.  Judge,  138  Mich.  167, 
101   N.  W.  210. 

[c]  In  Maryland  a  bond  is  manda- 
tory (1)  for  an  injunction  to  stay  a 
sale,  or  any  proceedings  after  a  sale 
of  mortgaged  premises  (Code  1904,  art. 
66,  §18),  (2)  but  in  other  eases  is  disr 
cretionary  with  the  court.  Wingert  V. 
Brewer,  116  Md.  518,  82  Atl.  157; 
Thrift  V.  Bannon,  111  Md.  303,  73  Atl. 
660. 

[d]  In  Illinois  a  bond  need  not  be 
required,  (1)  when  for  good  cause 
shown,  the  judge  is  of  opinion  it  should 
be  granted  without  bond  (Eev.  St.,  §9, 
ch.  69;  Kohlsaat  v.  Crate,  144  111.  14, 
32  N.  E.  481,  affirming  44  111.  App.  274; 
Deemar  f.  Boyne,  103  111.  App.  464), 
(2)  but  if  an  injunction  to  restrain 
the  enforcement  of  a  judgment  is 
sought  a  bond  is  essential  by  statute. 
Eev.  St.,  ch.  69,  §8;  Grossman  v.  Davis, 
117  111.  App.  354;  American,  etc.  Co.  v. 
Voight,  103  111.  App.  659. 

a.  XT.  B.— Houghton  v.  Meyer,  208 
TJ.  S.  149,  155,  28  Sup.  Ct.  234,  52  L. 
ed.  432.  Oal. — Neumann  v.  Moretti, 
146  Cal.  31,  33,  79  Pao.  512;  Prader 
V.  Purkett,  13  Cal.  588.  Okla.— Off- 
cutt  V.  Wagoner,  30  Okla.  458,  120  Pac. 
1018;  Ex  parte  Grimes,  20  Okla.  446, 
94  Pac.  668.  S.  C— Creech  v.  Long,  72 
S.  C.  25,  51  S.  E.  614. 

[a]  In  California  an  undertaking  ia 
unnecessary  for  a  temporary  restrain- 
ing order,  but  this  applies  only  to  the 
time  intervening  between  an  applica- 
tion for  an  injunction  and  the  day  fixed 
in  the  order  to  show  cause.  An  order 
granted  ex  parte  pending  defendant's 
appearance  and  restraining  until  the 
further  order  of  the  court  is  an  injunc- 
tion and  not  a  restraining  order,  and  re- 
quires a  bond.  Neumann  v.  Moretti, 
148  Cal.  31,  33,  79  Pac.  512. 
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undertaking  pending  the  temporary  restraining  order/ 

3.  Who  Must  Give  Bond.  —  Unless  a  statute  exempts  the  state  or 
its  governmental  subdivisions,  such  a«  counties  and  cities,  from  giv- 
ing a  bond  as  required  by  other  litigants,'  the  state  when  seeking  a 
preliminary  injunction  must  give  a  bond  where  one  is  otherwise  neces- 
sary." And  a  co-party  with  the  state  is  not  exempt  from  giving  bond 
merely  because  a  statute  exempts  the  latter."  So,  too,  a  receiver^^  or  an 


[b]  Contra  in  Mississippi. — "When 
an  application  is  made  for  an  injunc- 
tion, only  three  courses  are  open  to 
the  judge  to  whom  the  application  is 
made.  He  must  grant  the  injunction, 
or  he  must  refuse  it,  or  he  must  issue 
citation  for  the  parties  defendant  to 
appear  and  show  cause  why  an  injunc- 
tion should  not  issue.  If  the  last 
course  is  pursued,  it  is  of  itself  a 
declaration  on  the  part  of  the  judge 
that  in  his  judgment  the  defendants 
should  not  be  molested  until  they  have 
had  a  hearing.  A  citation  cannot  be 
issued  to  show  cause,  and  at  the  same 
time  and  in  the  same  decree  a  restrain- 
ing order  issued  to  stop  the  defendants 
until  they  can  be  heard.  If  a  judge 
may  grant  a  restraining  order  for  six 
days,  having  the  effect  of  an  injunc- 
tion, without  bond,  he  may  grant  one 
for  a  longer  period.  To  uphold  this 
order  would  be  to  defeat  the  require- 
ment of  the  statute  as  to  bond  alto- 
gether." Castleman  v.  State,  94  Miss. 
609,  47  So.  647. 

[c]  In  Florida  it  is  held  the  grant- 
ing of  a  restraining  order  without 
bond  pending  the  hearing  on  the  order 
to  show  cause  is  contrary  to  the  policy 
of  the  statute  requiring  bonds  on  all 
applications  for  preliminary  injunctions. 
Stockton  V.  Harmon,  32  Pla.  313,  13 
So.   833. 

7.  U.  S. — ^Houghton  v.  Meyer,  208 
U.  S.  149,  155,  28  Sup.  Ct.  234,  52  L. 
ed.  432;  Rev.  St.,  §718.  Cal Neu- 
mann V.  Moretti,  146  Cal.  31,  33,  79 
Pao.  512;  Prader  v.  Purkett,  13  Cal. 
588.  Okla. — Ex  parte  Grimes,  20  Okla. 
446,  94  Pac.  668. 

fa]  In  Wetzstein  v.  Boston,  .  etc. 
Co.,  25  Mont.  135,  138,  63  Pac.  1043, 
in  speaking  of  the.  issuance  of  a  re- 
straining order,  without  bond,  the 
court  says  "that  cases  are  exception- 
al, where  it  would  not  be  advisable  to. 
require   a  bond." 

[b]  Though  a  statute  does  not  pro- 
vide for  a  bond  (1)  on  a,  temporary 
restraining  order,  the  court  under  its 
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general  powers  has  power  to  require  a 
bond  on  the  issuance  of  a  temporary 
restraining  order  (Prader  v.  Purkett,  13 
Cal.  588;  Methodist  Churches  v.  Barker, 
18  N.  T.  463);  (2)  but  the  fact  that 
a  bond  is  given  will  not  of  itself  change 
the  character  of  a  restraining  order  to 
that  of  a  temporary  injunction.  Ex 
parte  Grimes,  20  Okla.  446,  94  Pac.  668. 

8.  Ariz. — ^Buggeln  v.  Cameron,  11 
Ariz.  200,  90  Pac.  324,  territory  need 
not  give  a  bond  by  Eev.  St.,  1901,  par. 
2751.  Cal.— Code  Civ.  Proc,  §529. 
Idaho.— Eev.  St.,  1887,  §4291;  Doyle  v. 
Sandpoint,  18  Idaho  654,  112  Pac.  204 
(municipal  corporation).  Kan. — Clay 
Center  v.  Williamson,  79  Kan.  485,  100 
Pac.  59,  court  may  require  state  to 
give  bond,  however,  and  it  is  valid. 
Mo.— Eev.  St.,  1909,  §2522;  State  v. 
Lamb,  141  S.  W.  665.  N.  T.— Herkimer 
U  Co.  V.  State,  131  N.  T.  Supp.  22. 
Okla — ^^Offeutt  V.  Wagoner,  30  Okla. 
458,  120  Pac.  1018;  Eeavea  v.  Terri- 
tory, 13  Okla.  396,  74  Pae.  951.  Pa. 
Shamokin  v.  Elec.  E.  Co.,  196  Pa.  166, 
173,  46  Atl.  382. 

[a]  Prosecuting  Attorney  Institut- 
ing Suit  Without  Authority.— In  Mis- 
souri the  prosecuting  attorneys  of 
countiea  can  only  institute  proceedings 
in  the  name  of  the  itat*  arising  in 
and  affecting  their  own  county,  and 
where  a  prosecuting  attorney  institutes 
a  suit  to  enjoin  a  railroad  from  charg- 
ing more  than  two  cents  per  mile,  the 
suit  is  not  instituted  by  the  state  in 
its  own  behalf  within  a  statute  dis- 
pensing with  the  necessity  of  a  bond 
by  the  state.  State  v.  Williams,  221 
Mo.  227,  120  S.  W.  740. 

[b]  Public  Nuisance  Enjoined  l5y 
State. — Where  the  prosecuting  attorney 
is  authorized  to  institute  a  suit  to  en- 
join a  public  nuisance  on  behalf  of 
the  state,  he  need  not  give  a  bond. 
State  V.  Lamb  (Mo.),  141  S.  W.  665. 

9.  Com.  V.  Franklin  Canal  Co.,  21 
Pa.  117. 

10.  Ex  parte  State,  15  Ark.  263. 

11.  Cherry  v.  Western  Washington, 
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executor  or  administrator^^  must  give  an  injunction  bond  where  a  gen- 
eral provision  requires  a  bond  as  a  condition  to  the  grant  of  an 
injunction. 

4.  Preparation  of  Bond.  —  It  is  the  duty  of  the  party  obtaining 
the  injunction  to  prepare  the  bond  and  not  the  duty  of  the  clerk 
to  do  so.-^ 

5.  Obligori.  —  A  bond  is  not  invalid  because  not  signed  by  the 
obligor.^*  An  attorney  may  only  execute  a  bond  for  his  client  to  the 
extent  provided  by  statute.-" 

6.  Obligees.  —  Though  a  statute  requires  the  bond  to  be  made  pay- 
able to  defendant,"  making  the  bond  payable  to  the  wrong  party  is 
a  mere  informality  not  requiring  the  dissolution  of  the  injunction. 
The  informality  may  be  cured  by  requiring  a  new  bond.^'  Where  the 
bond  is  made  payable  to  the  proper  party  but  another  party  is  also 
made  an  obligee,  the  bond  is  good  as  to  the  proper  party,  but  not  as 
to  the  other,"  though  if  a  statute  requires  that  a  bond  be  given  in 


etc.  Co.,  11  Wash.  586,  40  Pae.  136; 
Keeler  v.  "White,  10  Wash.  420,  38  Pao. 
1134. 

12.  Ga. — Habersham  v.  Carter,  E. 
M.  Charlt.  526.  Ind.— Osborn  v.  Ellis, 
1  Ind.  451.  Miss. — ^Brown  v.  Speight, 
30  Miss.  45. 

See  contra,  Lomai  v.  Picot,  3  Band. 
(Va.)  247,  holding  executors  and  ad- 
ministrators are  not  within  the  inten- 
tion of  the  acts  as  they  are  not  per- 
sonally liable.         ' 

13.  State  V.  Purcell,  31  W.  Va.  44, 
52,  5  S.  E.  301. 

14.  Idaho. — Pence  v.  Durbln,  1  Idaho 
550.  Kan. — State  v.  Eggleston,  34  Kan. 
714,  10  Pac.'  3,  sureties  alone  gijgning. 
N.  Yi— Leffingwell  v.  Chave,  19  How. 
Pr.  54  (signed  by  others  in  his  behalf) ; 
Holloway  v.  Southmayd,  18  N.  T.  Super. 
703;  LefiSngwell  v.  Chave,  10  Abb.  Pr. 
472. 

15.  Bank  of  Louisiana  v.  Wilson,  19 
La.  Ann.  1. 

16.  Gotten  v.  Christen,  110  La.  444, 
34  So.  597;  St.  Charles,  etc.  Co.  v. 
Fidelity,  etc.  Co.,  109  La.  491,  33  So. 
574;  Canby  v.  Gerodias,  1  McGloin 
(La.)  217;  Parker  v.  Boyd  (Tex.  Civ. 
App.),  42  S.  W.  1031  (Bev.  St.,  1895, 
art.  2997,  requires  the  bond  to  be  made 
payable  to  the  "adverse  party"). 

[a]  .  Intervener. — ^TJnder  a  statute  re- 
quiring the  bond  shall  be  made  payable 
to  the  defendant,  a  bond  made  payable 
to  an  intervener  by  order  of  court 
gives  the  intervener  no  right  of  action 
thereon.  St.  Charles,  etc.  Co.  v.  Fidel- 
ity, etc.  Co.,  109  La.  491    33  So.  574. 


[b]  Prosecuting  Attorney.  —  Where 
the  county  and  prosecuting  attorney 
are  restrained  from  prosecuting  a 
party,  the  injunction  bond  is  properly 
made  payable  to  the  prosecuting  attor- 
ney individually.  Littleton  v.  Burgess, 
16  Wyo.  58,  91  Pac.  832. 

17.  That  the  bond  was  made  pay- 
able to  the  clerk  of  court  is  a  mere 
informality  and  does  not  require  the 
dissolution  of  the  injunction;  an  order 
requiring  a  new  bond  will  be  given. 
Gotten  V.  Christen,  110  La.  444,  34  So. 
597. 

[a]  Bond  Payable  to  One  of  Several 
Defendants. — Where  the  bond  is  made 
payable  only  to  the  judgment  creditor 
who  together  with  the  sheriff  and  his 
deputy,  are  enjoined  from  enforcing  an 
execution  against  complainant,  the  bond 
should  not  be  quashed.  Parker  v.  Boyd 
(Tex.  Giv.  App.),  42  S.  W.  1031. 

[b]  Under  a  statute  providing  that 
where  the  proceedings  relate  to  public 
matters  concerning  the  inhabitants  of 
a  county  the  bond  may  be  made  pay- 
able to  the  county,  but  an  informality 
"in  these  respects"  shall  not  vitiate 
the  bond,  the  fact  that  the  bond  is 
made  payable  to  the  county  judge  docs 
not  invalidate  it.  Collins  v.  Bipley,  8 
Iowa  129. 

[c]  Clerical  Error.  —  Making  the 
bond  payable  to  "Hull  and  Long" 
instead  of  "Hall  and  Long"  is  a 
mere  clerical  error  not  available  in  a 
suit  on  the  bond.  Thompson  v.  Hall, 
67  Ga.  627. 

18,  Pargoud  v.  Morgan,  2  La.  99. 
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favor  of  each  of  the  defendants,  it  is  not  complied  with  by  the  giving 
of  a  bond  to  the  defendants  jointly.'^' 

7.  Conditions.  —  In  the  absence  of  a  statutory  provision  prescrib- 
ing them,  the  conditions  of  the  bond  are  a  matter  within  the  dis- 
cretion of  the  eourt,^"  the  usual  condition,  in  such  case,  according  to 
the  established  chancery  practice,  being  to  answer  all  damages  which 
the  defendant  may  sustain  in  consequence  of  the  injunction  being 
granted,  should  the  same  thereafter  be  dissolved.^^  Statutes  some- 
times provide  that  the  conditions  of  the  bond  shall  be  determined  by 
the  court,^^  but  generally  they  prescribe  tlie  conditions  of  the  injunc- 
tion bond,^*  in  which  event  the  bond  should  be  ,in  substantial  com- 
pliance therewith.**  Any  conditions  broader  than  required  by  the 
statute  are  void,*"  but  thennsertion  of  conditions  not  required  by  law 


[a]  In  a  suit  to  enjoin  the  enforce- 
ment of  a  judgment  rendered  in  favor 
of  one  person  for  the  benefit  of  an- 
other, the  bond  is  properly  made  pay- 
able to  both  of  them  where  the  stat- 
ute requires  the  bond  shall  be  made 
payable  to  the  adverse  party.  Scott 
V.  Fowler,  7  Ark.   299. 

19.  Speyer  v.  Miller,  108  La.  204,  32 
So.  524,  61  L.  E.  A.  781. 

20.  IT.  S.— Bein  v.  Heath,  12  How. 
168,  13  L.  ed.  939;  Arlington  Heights 
Fruit  Co.  V.  Southern  Pac.  Co.,  175 
Fed.  141.  m.— Walker  v.  Pritchard, 
135  III.  103,  25  N.  E.  573.  Tenn.— New- 
ell V.  Partee,  10  Humph.  325;  Banning 
V.  Eeeves,  2  Cooper's  Ch.  263. 

21.  Bein  v.  Heath,  12  How.  (U.  S.) 
168,  13  L.  ed.  939. 

22.  Alexander  V.  Gardner,  130  Ky. 
785,  113  S.  W.  906  (Civ.  Code  Prac. 
§278) ;  Alexander  v.  Gish,  88  Ky.  13,  19, 
9  S.  "W.  801;  Columbia  Amusement  Co. 
V.  Pine  Beach  Inv.  Corp.,  109  Va.  325, 
63  S.  E.  1002. 

23.  Ariz.— ;Buggeln  t>.  Cameron,  11 
Ariz.  200,  90  Pac.  324;  Rev.  St.,  1901, 
par.  2751.  Conn. — Miller  v.  Cross,  73 
Conn.  538,  48  Atl.  213;  Gen.  St.,  §§896, 
897.  m.— Central  Stock,  etc.  Co.  v. 
Pine  Tree  Lumb.  Co.,  140  111.  App. 
471  (Rev.  St.,  ch.  68,  §8,  provides  con- 
dition wherein  injunction  issues  to  re- 
strain collection  of  judgment);  Ebann 
V.  Brown,  139  111.  App.  213;  Wanless 
V.  West  Chicago,  etc.  R.  Co.,  77  111. 
App.  120.  la.— Liudberg  v.  Thomas, 
137  Iowa  48,  114  N.  W.  562;  Code, 
§4365  (enjoining  judgment).  Me. 
Union  Wharf  v.  Mussey,  48  Me.  307. 
Mo.— Rev.    St.,    1909,     §252?,'     Albers 
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Com.  Co.  V.  Spencer,  236  Mo.  608,  139 
S.  W.  321,  325. 

[a]  Though  the  statute  provides 
that  the  bond  shall  be  in  such  condi- 
tion as  the  court  may  direct,  the  court 
need  not  prescribe  the  condition  of  the 
bond  but  may  order  a  bond  to  be  filed 
conditioned  in  accordance  with  law  or 
as  the  law  directs,  or  some  such  equiv- 
alent expression,  this  being  the  usual 
practice.  Columbia  A.  Co.  v.  Pine  Beaeh, 
etc.  Corp.,  109  Va.  325,  63  S.  B.  1002. 

24,  TJ.  S.— Bein  v.  Heath,  12  How. 
168,  13  L.  ed.  939.  HI.— Williams  v. 
Harper,  127  111.  App.  619;  Brough  v. 
Schanzenbach,  59  111.  App.  407;  Stir- 
len  V.  Neustadt,  50  HI.  App.  378  (re- 
versal for  failure  of  bond  to  comply 
with  statutory  conditions).  N.  T. 
Palmer  v.  Foley,  71  N.  T.  106.  Tex. 
Pillow  V.  Thompson,  20  Tex.  206,  in- 
junction will  be  dissolved  but  bill  not 
dismissed.  Va. — White  v.  Clay's  Exrs., 
7  Leigh  68.  Wis. — Cooper  v.  Tappan, 
4  Wis.  362. 

25.  Hubbard  v.  FraveU,  12  Lea 
(Tenn.)  304,  314;  Horton  V.  Cope,  6 
Lea  (Tenn.)  155;  Banning  V,  Reeves, 
2  Cooper's  Ch.   (Tenn.)   263,  267. 

[a]  Unautboiized  Conditions  Void. 
A  clerk  has  no  po^v^er  to  insert  in  the 
injunction  bond  conditions  not  pre- 
scribed by  law  or  the  fiat  of  the  judge, 
and  any  condition  not  thus  authorized 
is  void.  Coltart  v.  Ham,  2  Cooper's 
Ch.  (Tenn.)   356. 

[b]  Requiring  a  bond  to  pay  "any 
Indebtedness  that  might  be  established 
in  any  action  or  proceeding  brought  by 
the  defendants  against  him'''  is  too 
sweeping.  Corbin  v.  Casina  Land  Co., 
49  N.  T,  Supp.  029. 
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•will  not  vitiate  other  valid  conditions.^'  The  court,  however,  under 
its  general  powers  may  impose  conditions,  in  addition  to  those  required 
by  the  statute.^' 

8.  Penalty.  —  Unless  the  penalty  of  the  bond  is  prescribed  by 
statute,^*  it  is  within  the  discretion  of  the  court  to  prescribe  the  pen- 
alty thereof.^*  And  it  is  provided  in  some  states  that  the  court  shall 
prescribe  the  penalty  of  the  injunction  bond.*"  While  it  is  the  prac- 
tice of  all  courts  in  taking  injunction  bonds  to  prescribe  a  penalty 
more  than  enough  to  cover  all  possible  damages  which  the  respondent 


26.  Ey. — Greathouse  v.  Hord,  1  Dana 
105  (directing  elerk  to  accept  bond 
"with  A  as  surety"  may  be  rejected 
B8  surplusage  where  statute  directs 
clerk  is  to  approve  the  bond);  Johnson 
V.  Vaughan,  9  B.  Mon.  217.  Mo. 
Eubelman  Hdw.  Co.  v.  Greve,  18  Mo. 
App.  6,  unnecessary  conditions  not  en- 
forceable. W.  Va. — ^HoUiday's  Exr.  v. 
Myers,  11  W.  Va.  276. 

27.  Buggeln  v.  Cameron,  11  Ariz. 
200,  90  Pac.  324,  imposing  condition 
that  action  at  law  to  recover  damages 
sustained  by  reason  of  the  injunction 
may  be  maintained  upon  the  injunction 
bond. 

28.  la. — ^Hardin  v.  White,  63  Iowa 
633,  16  N.  W.  580,  19  N.  W.  822.  La. 
Howcott  V.  Smart,  125  La.  50,  51  So. 
64,  injunction  against  state  and  parish 
taxes.  B.  C. — Andrews  v.  Sumter  Com., 
etc.  Co.,  87  S.  C.  301,  69  S.  E.  604 
(Code,  §245,  prescribes  amount  of  bond 
required  by  minority  stockholders  to 
enjoin  sale  of  corporate  property) ; 
Eoberts  v.  Pipkin,  63  S.  C.  252,  41 
S.  E.  300  (bond  must  be  for  not  less 
than  $250). 

[a]  Enjoining  Enforcement  of  Judg- 
ment.— (1)  In  some  states  statutes  pro- 
vide that  the  penalty  of  the  bond  in 
actions  to  enjoin  the  enforcement  of 
a  judgment  (Eeed  v.  New  York,  etc. 
Bank,  131  111.  App.  434;  Hubbard  v. 
Travell,  12  Lea  [Tenn.]  304;  Bridges 
V.  Robinson,  2  Cooper's  Ch.  [Tenn.] 
720),  (2)  or  to  stay  proceedings  at 
law  shall  be  twice  the  amount  of  the 
judgment.  Lewton  V.  Hower,  18  Ha. 
872. 

[b]  But  a  provision  requiring  a 
bond  in  double  the  amount  of  the  judg- 
ment sought  to  be  enjoined  is  not  ap- 
plicable to  an  injunction  suit  to  enjoin 
the  sale  of  specific  property  (1)  on  the 
execution  after  judgment  (Hardin  v. 
.White,  63  Iowa  633,  19  N.  W.  822,  16 


N".  W.  580),  (2)   such  as  exempt  prop- 
erty.   Lewton  v.  Hower,  18  Pla.  872. 

[ej  A  penalty  of  ten  dollars  in  ex- 
cess of  the  statutory  amount  does  not 
render  the  bond  unenforceable.  Buck- 
ner's  Admr.  v.  Stewart,  34  Ala.  529. 

29.  U.  S. — Cimiotti  Unhairing  Co.  ■», 
American  Eur  Eef.  Co.,  158  Fed.  171, 
no  statute  or  rule  restricting  federal 
court's  discretion.  111. — ^Kohlsaat  v. 
Crate,  144  III.  14,  32  N.  E.  481,  af- 
firming 44  111.  App.  274;  New  York 
B.  Co.  V.  Kerr,  77  111.  App.  53.  La. 
Bell  V.  Eiggs  &  Bro.,  37  La.  Ann.  813 
(discretion  is  legal  and  not  arbitrary) ; 
State  V.  Judge,  etc.,  28  La.  Ann.  889. 
Md.— Billingslea  v.  Gilbert,  1  Bland  566. 
Tenn. — Newell  v.  Partee,  10  Humph. 
325,  327;  Eanning  v.  Eeeves,  2  Coop- 
er's  Ch.   263. 

[a]  Federal  Courts. — The,  amount  of 
the  injunction  bond  is  discretionary 
with  the  court.  West  ■».  East'  Coast 
Cedar  Co.,  113  Eed.  742,  51  C.  C.  A. 
416. 

30.  Ky. — Alexander  v.  Gardner,  130 
Ky.  785,  113  S.  W.  906;  Alexander  v. 
Gish,  88  Ky.  13,  19,  9  S.  W.  801  (Civ. 
Code,  §278).  La.— Speyrer  v.  Miller,  108 
La.  204,  32  So.  524,  61  L.  E.  A.  781, 
injunction  is  dissolved  unless  judge 
fixes  the  amount  of  the  bond.  Ter. 
Dickenson  v.  McDermott's  Exr.,  13  Tex. 
248.  Va. — Harman  v.  Howe,  27  Gratt. 
676.  Wash. — Swope  v.  Seattle,  35  Wash. 
69,  76  Pac.  517;  Code,  §5438  (must  not 
be  for  unreasonable  amount). 

[a]  Amount  Left  Blank. — Where  the 
amount  of  the  bond  is  not  fixed  by  the 
order  of  the  court  as  required  by  the 
statute  and  the  amount  is  left  blank 
in  the  bond,  the  complainant  is  liable 
for  all  the  damages  incurred.  Alexander 
1).  Gardner,  130  Ky.  785,  113  S.  W. 
906;  Cummins  V.  Miller,  7  Ky.  L.  Eep. 
670. 

[b]  Amendment  of  Order. — Where 
the   judge's   order   fails,    to     fix    the 
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may  sustain  by  reason  of  the  injunction,'^  the  failure  to  fix  the  bond 
in  a  sufficient  amount  is  not  ground  for  reversal.^* 

Increasing  Amount. —  If  the  bond  is  insufficient  or  the  sureties  are 
inadequate,  on  motion  the  court  may  require  a  new  bond  with  ad- 
ditional security  to  be  filed,'*  and  order  that  in  default  thereof  the 
injunction  be  dissolved.'* 

9.  Approval  of  Bond.  —  Where  a  statute  provides  that  the  bond 
shall  be  approved  by  the  judge  or  court,  an  approval  by  some  other  offi- 
cer of  the  court  is  not  sufficient,'"  though  the  approval  by  the  clerk  in 
such  cases  does  not  render  the  bond  a  nullity,  but  it  may  be  enforced 


amount  of  the  bond,  his  order  may  be 
amended  before  or  after  the  giving  of 
the  bond  so  as  to  fix  the  amount 
thereof.  Dickenson  V.  MeDermott's 
Exr.,  13  Te^.  248. 

[e]  Though  a  bond  is  for  a  greater 
sum  than  the  order  of  the  court,  this 
does  not  prejudice  the  sureties  where 
the  recovery  is  for  a  sum  less  than 
that  prescribed  by  the  order  of  the 
court.  Quinn  v.  Baldwin  Star  Coal  Co., 
19  Colo.  App.  497,  76  Pae.  552. 

31.  Brown  v.  Shannon,  20  How. 
(TJ.  S.)  55,  15  L.  ed.  «26;  Drake  v. 
Phillips,  40  111.  388. 

82.    Drake  v.  Phillips,  40  HI.  388. 

33.  Xr.  S.— Goldmark  v.  Kreling,  25 
Fed.  349.  Del. — ^Palmer  «.  EHegood,  4 
Del.  Ch.  53.  la. — Crawford  v.  Paine, 
19  Iowa  172.  La.— Woolfolk  v.  Wool- 
folk,  22  La.  Ann.  206.  N.  Y.— Willett 
V.  Stringer,  15  How.  Pr.  310,  Duer  686; 
Eandall  v.  Carpenter,  22  Hun  571.  S.  C. 
Pee  Dee  E.  Co.  v.  Fountain,  90  S.  C. 
122,  72  S.  E.  885.  Tex.— Downes  v. 
Monroe,  42  Tex.  307.  Va. — Ross  v. 
Pleasants,  1  Hen.  &  M.  1.  W.  Va. 
Mason  v.  Harper's  Eerry  Bridge  Co.,  17 
W.  Va.  396;  Hutchinson  v.  Landcraft, 
4  W.  Ya.  312. 

See  Swope  v.  Seattle,  35  .Wash.  69, 
76  Pae.  517. 

[a]  Where  the  bond  given  Is  insuffi- 
cient in  amount  for  the  protection  of 
defendant,  the  proper  remedy  is  a  time- 
ly application  to  have  the  amount  of 
the  bond  increased.  Pee  Dee  E.  Co. 
V.  Fountain/  90  S.  C  123,  72  S.  E. 
885. 

[b]  Amendment  After  Motion  Piled. 
On  motion  to  dissolve  because  the  in- 
junction bond  was  not  signed,  leave 
may  be  granted  complainant's  attorney 
to  sign  the  bond.  Haynes  v.  Texas, 
etc.  E.  Co.,  51  Tex.  Civ.  App.  49,  111 
S.  W.  427. 

34.  Del.— Palmet  v.  EHegood,  4  Del. 
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Ch.  53.  N.  T.— Eandall  v.  Carpenter, 
22  Hun  571.  Va.— Boss  v.  Pleasants,  1 
Hen.  &  M.  1. 

[^]  Complainant  should  be  given  op- 
portunity to  file  a  new  bond  with 
additional  security,  before  the  injunc- 
tion is  dissolved.  Wingert  v.  Snouffer, 
134  Iowa  97,  108  N.  W.  1035,  111  N.  W. 
432. 

35.  m. — Bochner  17.  Automatic  T.  S. 
Co.,  80  111.  App.  27  (court  cannot  order 
clerk  to  approve  bond);  Eutan  v.  La- 
gonda  Nat.  Bank,  72  111.  App.  35  (ap- 
proval by  clerk  insuficient  to  support 
the  judgment).  Ind. — Griffin  v.  Wallace, 
66  Ind.  410;  McGragor  v.  State,  1  Ind. 
232  (clerk  cannot  approve).  Md.— Bur- 
gess V.  Lloyd,  7  Md.  178.  N.  Y.— Shel- 
don V.  AUerton,  1  Sandf.  700. 

ta]  The  objection  that  the  security 
on  the  injunction  bond  was  not  ap- 
proved can  only  be  raised  on  motion  to 
dissolve.  It  makes  no  difference  on 
the  final  hearing  whether  any  bond  was 
given  or  not.  Boston  v.  Nichols,  47  111. 
303, 

[b]  "Delivery  to  the  clerk  does  not 
import  acceptance  and  approval,  where^ 
as  in  this  case,  these  depend  on  the 
judgment  and  discretion  of  a  tybunal 
or  person  other  than  the  party  named 
as  obligee,  whose  assent  the  law  does 
not  require.  If,  however,  it  be  ten- 
dered and  remains  where  it  should  be, 
if  accepted,  and  parties  act  under  it, 
it  is  evidence  of  acceptance  and  ap- 
proval by  the  proper  authority."  Bur- 
gess V.  Lloyd,  7  Md.  178,  201.^  But 
the  approval  need  not  be  endorsed  on 
the  bond.  That  the  bond  was  read  to 
the  court  whereupon  the  injunction  was 
continued  conclusively  shows  that  the 
bond  was  approved.  Griffin  v.  Wallace, 
66  Ind.  410. 

[c]  Approval  by  the  Injunction  mas- 
ter is  not  sufficient  where  the  statute 
requires  the  court  to  approve  the  bond. 
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as  a  voluntary  bond.'*  The  failure  of  the  court  to  formally  approve 
the  bond  does  not  require  the  dismissal  of  the  injunction  suit^'  but 
the  objection  may  be  reached  by  a  motion  to  dissolve.''  No  endorse- 
ment by  the  clerk  on  the  bond  need  be  made,^^  nor  is  tie  acknowledg- 
ment or  approval  of  such  bond  required  to  be  manifested  by  any  matter 
of  record  or  by  any  writing.*" 

10.  Sealing  and  Dating.  —  In  some  jurisdictions  the  injunction 
bond  must  be  under  seal,"'  but  if  the  failure  to  seal  the  bond  is  due 
to  mistake  or  inadvertence  it  may  be  reformed  in  equity.*^ 

Dating  Bond. —  That  the  bond  was  dated  before  the  petition  was 
filed  does  not  render  the  bond  insufficient  where  otherwise  sufficient.*^ 

11.  Sureties.  —  Under  a  statute  making  it  discretionary  with  the 
court  as  to  whether  it  will  require  sureties,  it  is  proper  for  the  court 
not  to  require  them.**  That  the  names  of  the  sureties  do  not  appear 
in  the  body  of  the  bond  is  not  material,  where  the  court  approved 
the  bond  upon  issuing  the  restraining  order.*'  Though  an  injunction 
bond  is  signed  by  one  surety  where  the  order  of  the  court  required 
"sureties,"  this  does  not  render  the  bond  void.  Such  defect  may 
be  cured  by  amendment.*"  Upon  one  of  the  sureties  becoming  in- 
solvent the  court  in  the  exercise  of  its  discretion  need  not  require  an- 
other surety  to  be  added  if  the  bond  is  sufficient  without  an  additional 
surety.*^ 

Bequirlng  Suretiw  To  Justify. —  Statutes  in  some  states  require  the 
sureties  to  justify.** 


Boker  v.  Curtis,  I   Edw.  Ch.    (N.  T.) 
111. 

36.  Bochner  v.  Automatic  T.  S.  Co., 
BO  111.  App.  27. 

37.  St.  John  V.  Northern  Utioa,  157 
m.  App.  504. 

38.  Boston  V.  Nichols,  47  HI.  353. 

39.  Lyttle  v.  Cozai,  21  W.  Va.  205. 

40.  Northwestern  Bank  v.  Fleshman, 
22  W.  Va.  317,  320.  See  Griffin  v. 
Wallace,  66  Ind.  410. 

[a].  The  clerk  need  not  •witness  tho 
execution  ef  the  bond  (1)  by  the 
surety  (Catalogue  v.  Bauries,  4  La. 
Ann.  567),  (2)  but  the  better  practice  is 
to  execute  the  bond  before  the  clerk 
and  have  him  witness  it.  Bobards  v. 
Wolfe,  1  Dana  (Ky.)   155. 

41.  Ballard  v.  Eckman,  20  Fla.  661; 
Henkleman  v.  Peterson,  50  111.  App.  601, 
reverted,  154  HI.  419,  40  N.  E.  359. 

42.  Keith  v.  Honkleman,  68  111.  App. 
623,  afirmed,  173  111.  137,  50  N.  E. 
692. 

43.  Stanbrough  V.  Seott,  1  Bob. 
(La.)   43. 

44.  Meinhard  v.  Strickland,  29  S.  C. 
491,  7  S.  E,  838. 

45.  Griffin  v.  Wallace,  66  Ind.  410; 


Potter  V.  State,  23  Ind.  550;  Hyatt  v. 
Washington,  20  Ind.  App.  148,  50  N.  E. 
402,  67  Am.  St.  Eep.  248. 

46.  Cryger  v.  Courtney,  59  Neb.  555, 
81  N.  W.  437. 

47.  Willett  V.  Stringer,  15  How.  Pr. 
(N.  T.)  310. 

48.  In  California,  Code  Civ.  Proc, 
§529,  provides  for  exceptions  to  the  suf- 
ficiency of  the  sureties  on  the  injunc- 
tion bond  by  giving  defendant  notice 
for  a  specified  time,  and  the  sureties 
must  then  justify  before  a  judge  or 
county  clerk  in  the  same  manner  as 
upon  bail  or  arrest,  or  the  injunction 
will  be  dissolved.  See  McSherry  v. 
Pennsylvania,  etc.  Co.,  97  Cal.  637,  32 
Pae.  711,  interpreting  same. 

[a]  The  Montana  statute  requires 
an  affidavit  to  accompany  the  bond 
stating  the  sureties  are  each  worth 
the  sum  specified  in  the  bond,  though 
the  failure  to  attach  such  an  affidavit 
does  not  render  the  bond  invalid.  Lee 
V.  Watson,  15  Mont.  228,  38  Pac.  1077. 

[b]  Idalio. — An  undertaking  regular 
in  form  is  not  invalid  (1)  for  the  rea- 
son that  the  sureties  did  not  justify 
that  they  were    householders    of    the 
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12.  Want  of,  and  Defective  Bonds.  —  Where  the  court 's  order  pro- 
vides that  the  injunction  is  to  issue  only  upon  the  giving  of  a  bond,*'  or 
where  a  statute  requires  the  giving  of  a  bond  as  a  condition  precedent 
to  its  issuance,  the  giving  of  a  bond  is  mandatory  and  the  failure  to 
give  a  bond  as  required  by  the  statute  is  a  jurisdictional  defect  ren- 
dering the  injunction  void  and  without  force  and  effect.°°  In  some 
jurisdictions,  however,  the  failure  to  file  a  bond  does  not  render  the 
injunction  void^^  but  is  a  mere  irregularity  not  affecting  the  jurisdic- 


county  and  state  as  required  by  stat- 
ute (Wilson  V.  Eagleson  [Idaio],  71 
Pae.  613),  (2)  as  the  justification  is 
no  part  of  the  undertaking.  Wilson  v. 
Eagleson,  supra;  Miller  v.  Pine  M.  Co., 
3  Idaho  603,  32  Pae.  207. 

49.  Williams  V.  Huff,  Ball.  Dig.  554. 

50.  Ala. — Ex  parte  Miller,  129  Ala. 
130,  30  So.  611,  87 -Am.  St.  Eep. '  49, 
party  violating  such  injunction  not 
punishable  for  contempt.  Cal. — Alaska, 
etc.  Co.  V.  Hirsch,  119  Cal.  249,  51 
Pae.  340,  47  Pae.  124;  Carter  v.  Mul- 
rein,  82  Cal.  167,  22  Pae.  1086,  16  Am. 
St.  Eep.  98.  D.  C— Drew  v.  Hogan,  26 
App.  Gas.  55.  Idaho. — Wiles  v.  North- 
ern Star  M.  Co.,  13  Idaho  326,  89  Pae. 
1053.  Kan.— S'a;  parte  Sharp,  124  Pae. 
532;  Van  Vleet  v.  Stout,  44  Kan.  523, 
24  Pae.  960;  State  v.  Kearney  County, 
42  Kan.  739,  22  Pae.  735.  Ky.— Pell 
V. .  Lander,  8  B.  Mon.  554.  Mass. 
Winslow  V.  Nayson,  113  "Mass.  411. 
Mich. — ^Lawton  v.  Eichardson,  115  Mich. 
12,  72  N.  W.  988.  Miss.— Castleman  v. 
State,  94  Miss.  609,  47  So.  647.  Mo. 
State  V.  Williams,  221  Mo.  227,  120 
S.  W.  740.  Neb.— See  State  v.  Greene, 
48  Neb.  327,  67  N.  W.  162  (no  con- 
tempt to  violate  injunction  issued  with- 
out bond) ;  Baker  v.  Meisch,  29  Nob. 
227,  45  N.  W.  685.  N.  T.--Carpenter 
V.  Keating,  10  Abb.  Pr.  (N.  S.)  223. 
Ohio. — Diehl  v.  Friester,  37  Ohio  St. 
473;  In  re  George,  3  Ohio  Cir.  Dec. 
104,  5  Ohio  C.  0.  207.  Can.— Weekes 
V.  Underfeed  Stoker  Co.,  19  Ont.  Pr. 
299. 

[a]  Though  a  bond  was  not  filed  as 
required  by  statute,  while  the  court 
could  not  make  a  nunc  pro  tunc  entry 
giving  effect  to  a  bond  filed  several 
days  after  the  granting  of  the  injunc- 
tion, it  could  properly  continue  the  in- 
junction after  filing  of  the  bond,  no 
objection  having  been  made  until  after 
filing  of  the  bond,  though  the  injunc- 
tioa  was  a  nullity  until  the  bond  was 
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filed.    Wingert  V.  Brewer,  116  Md.  518, 
82  Atl.  157. 

[b]  Filing  New  Bond  for  Defective 
One. — Where  plaintiff's  attorney  at  law 
signed  the  injunction  bond  it  is  void, 
and  on  objection  to  its  nullity  a  new 
bond  cannot  be  filed  and  the  injunc- 
tion reinstated.  Luehini  v.  Police  Jury, 
126  La.  972,  53  So.  68. 

[c]  If  a  bond  has  been  omitted 
where  essential  by  statute  to  the  grant- 
ing of  the  injunction,  the  better  prac- 
tice is  to  dissolve  the  injunction,  or 
declare  it  of  no  force  by  reason  of 
the  omission,  and  then  grant  a  new 
injunction  to  be  issued  upon  execution 
and  filing  of  a  bond.  Wingert  v. 
Brewer,  116  Md.  518,  82  Atl.  157. 

[d]  Ohio. — ^Under  the  express  pro- 
vision of  Eev.  St.,  §6450,  an  injunction 
does  not  operate  until  the  bond  is 
filed.     In  re  George,  5  Ohio  C.  C.  207. 

51.  HI, — Herzberger  v.  Barrow,  115 
111.  App.  79.  Ind. — Lewis  v.  Eowland, 
131  Ind.  103,  29  N.  E.  922,  not  void 
so  as  to  be  subject  to  collateral  attack. 
N.  Y.— Manley  v.  Leggett,  62  Hun  662, 
17  N.  Y.  Supp.  68,  can  be  cured  nunc 
pro  tunc.  N.  0. — McKay  v.  Chapin, 
120  N.  C.  159,  26  S.  E.  701;  Sledge 
V.  Blum,  63  N.  C  374.  Pa.— Shamokin 
Bros.  V.  Electric  E.  Co.,  196  Pa'.  166, 
173,  46  Atl.  382  (fatal  if  raised  in 
time,  but  waived  on  final  hearing); 
Grouse  v.  Bedell,  11  Pa.  Super.  598. 
Wis. — Oppermann  v.  Waterman,  94  Wis. 
583,  69  N.  W.  569. 

[a]  When  Objection  Must  Be 
Balsed. — (1)  Failure  to  file  a  bond  can- 
not be  raised  on  the  final  hearing 
(Shamokin  v.  Elec.  E.  Co.,  196  Pa.  166, 
46  Atl.  382),  (2)  or  after  a  hearing 
on  the  merits.  Kerz  v.  Galena  W.  Co., 
139  111.  App.  598. 

[b]  In  Oppermann  v.  Waterman,  94 
Wis.  583,  587,  69  N.  W.  569,  it  is  said 
the  "court  may  make  an  order  requir- 
ing the  undertaking  at  any  time  when 
the  matter  is  brought  to  its  attention. ' ' 
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tion,  and  is  cured  by  the  subsequent  execution  of  a  proper  bond.^* 
If  the  party  offers  to  supply  it,  this  will  be  allowed  even  in  the  ap- 
pellate court^^  or  after  remand  of  the  cause."*  While  an  injunction 
will  be  dissolved  on  motion  on  failure  to  give  the  statutory  bond,  the 
proper  order  is  to  require  a  bond  to  be  executed  within  a  reasonable 
time,  or  the  injunction  be  discharged  in  default  thereof,""  but  the  bill 
willnot  be  dismissed  because  of  the  failure  to  give  a  bond."' 

Defective  Bond.  —  But  if  the  bond  is  merely  defective  in  form,  the 
objection  may  be  cured  by  filing  a  new  bond."^  It  does  not  operate  to 
dismiss  the  injunction,"*,  though  the  injunction  may  be  dissolved  on 
proper  motion  being  made."^ 

Waiver.  —  Failure  to  give  a  bond  as  required  by  statute  is  not  waived 
by  a  general  appearance  in  those  jurisdictions  where  the  injunction  is 
void  if  issued  without  a  bond,  unless  defendant  knowingly  waives  it.°° 
A  delay  of  six-^ears  before  objecting  to  the  want  of  a  bond  has  been 
held  to  be  a  waiver  where  the  issuance  of  an  injunction  without  bond 


52.  N.  T. — Manley  v.  Leggett,  62 
Hun  562,  17  N.  T.  Supp.  68.  N.  C. 
McKay  v.  Ghapin^  120  N.  C.  159,  26 
3.  E.  701;  Eichards  v.  Baurman,  65  N. 
C.  162  (filed  after  motion  to  dissolve). 
Tex. — Haynes  v.  Texas,  etc.  E.  Co.,  51 
Tex.  Civ.  App.  49,  111  S.  W.  427,  filed 
after  motion  to  dissolve.  W.  Va. — ^Ches- 
apeake, etc.  E.  Co.  V.  Fatten,  5  W.  Va. 
234. 

[a]  In  Bennett  v.  Eiehards  (Ky.), 
83  S.  "W.  154,  it  is  said:  "Until  the 
bond  is  given,  in  no  event  is  the  in- 
junetion  effective.  Still  the  party 
against  whom  it  is  granted  may  im- 
mediately apply  to  a  judge  of  this 
court  for  a  dissolution  or  modification, 
for  the  other  party  otherwise  has  the 
right  thereafter  to  go  ahead  and  ex- 
scute  his  bond,  and  thereby  make  it 
fully  effective,  should  it  not  be  dis- 
solved or  modified." 

53.  McKay  v.  Chapin,  120  N.  0,  159, 
26  S.  E.  701. 

[a]  Bond  filed  nunc  pro  tune  upon 
appeal.  Manley  v.  Leggett,  62  Hun 
562,  17  N.  Y.  Supp.  68;  Hawley  v.  Fran- 
cis Press,  111  N.  T.  Supp.  1080. 

[b]  Filing  Bond  on  Appeal.-— But 
where  the  court  on  appeal  can  render 
Buch  judgment  as  the  court  below 
should  have  rendered,  if  there  has  been 
no  bond  filed  below  it  may  require  the 
filing  of  the  bond.  El  Campo,  etc.  Co. 
V.  Water,  etc.  Co.  (Tex.  Civ.  App.), 
132  S.  W.  868. 

54.  Filing  Bond  After  Remand. — On 
appeal  from  an  order  refusing  a  pre- 


liminary injunction,  the  objection  that 
no  bond  was  first  filed  by  complainant 
pan  be  obviated  by  the  filing  of  the 
bond  at  any  time  before  the  issuance 
of  the  injunction.  Pennsylvania  E.  Co. 
V.  Lilly  Borough,  207  Pa.  180,  56  Atl. 
412. 

55.  Ala. — Jones  v.  Bwing,  56  Ala. 
360.  Del.— Palmer  v.  Ellegood,  4  Del. 
Ch.  53.  Ga. — Guerry  v.  Durham,  11  Ga. 
9.  Md. — Alexander  v.  Ghiselin,  5  Gill 
138.  ..  N.  y. — Fayerweather  v.  Smith,  3 
How.  Pr.  98.  W.  Va. — Chesapeake,  etc. 
E.  Co.  V.  Patton,  5  W.  Va.  234. 

56.  Guerry  v.  Durham,   11   Ga.   9. 

57.  Fla. — Gamble  «.  Campbell^  6  Fla. 
347.  m. — Herzberger  v.  Barrow,  115 
111.  App.  79.  la. — Massie  v.  Mann,  17 
Iowa  131.  Miss. — Smith  v.  Harrington, 
49  Miss.  771;  New  v.  Wright,  44  Miss. 
202.  N.  T. — ^Lowry  v.  De  Chadenedes, 
125  N".  Y.  Supp.  1042. 

[a]'  A  new  bond  should  not  be  re- 
quired unless  good  reason  is  shown  why 
the  bond  filed  is  not '  sufficient.  Swope 
V.  Seattle,  35  Wash.   69,   76  Pac.   517. 

[b]  The  remedy  for  an  insufficient 
security  is  to  apply  to  the  court  to  com- 
pel the  plaintiff  to  furnish  new  secur- 
ity. Patterson  v.  Bloomer,  9  Abb.  Pr.^ 
N.  S.  (N.  Y.5  27,  34, 

58.  Massie  v.  Mann,  17  Iowa  131; 
Gallagher  v.  Johnson,  1  Ohio  Dee.  (Ee- 
print)   264. 

59.  Bicker  v.  Douglas,  75  Tex.  180, 
12  S.  W.  975. 

60.  Drew  v,  Hogan,  26  App.  Caa. 
(D.  0.)   55, 
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is  a  mere  irregularity.*^  But  if  the  bond  is  merely  defective,  defend- 
ant waives  the  objection  by  failure  to  move  for  a  dissolution,  of  the 
injunction  or  to  move  the  court  for  a  rule  on  complainant  to  furnish 
a  new  bond.*^ 

13.  New  Bonds  Upon  Amendment.  —  Upon  the  amendment  of  a 
bill  in  a  material  matter,*^  or  the  addition  of  new  parties  after  the 
issuance  of  the  preliminary  injunction,  a  new  bond  should  be  made 
to  defendants.'* 

14.  Filing  Bond The  bond  should  be  ^led  in  the  clerk's  ofSce 

after  its  approval  by  the  proper  officer.*" 

VIII.  PERMANENT  INJUNCTION.  —  A.  The  Heabing.  — 1. 
Right  to  and  Time  for.  —  The  court  will  not,  nor  should  it,  grant  a 
permanent  iiijunction  against  a  party  without  affording"*  him  an  op- 


61.  Howze  V.  Green,  62  N.  C.  250. 

62.  Jones  v.  Gray,  91  111.  App.   79. 

63.  Castleman  V.  State,  94  Miss. 
609,  47  So.  647. 

64.  Making  New  Bond  "Vfhote  Par- 
ties Added  by  Amendment. — ^In  actions 
where  a  writ  of  injnnctio,n  has  been 
allowed  and  issued,  and  subsequent  to 
the  issuance  of  the  writ  third  persons 
are,  by  order  of  the  court,  brought  in, 
and  ma,de  parties  defendant,  the  fail- 
ure of  the  court  to  require  a  new  bond 
to  be  given,  tunning  to  the  new  de- 
fendants, is,  at  most,  but  an  irregulai*- 
ity,  which  can  only  be  taken  advantage 
of  by  motion  to  dissolve  the  writ. 
Upon  being  served  with  such  writ  of 
injunction,  the  new  defendants  become 
bound  thereby,  and  must  obey  its  com- 
mands. State  ex  ret  Leary  v.  District 
Court,  78  Minn.  464,  81  N.  W.  323. 
See  also  supra,  VII,  E,  8. 

65.  The  New  Tork  statute  (1)  re- 
quired the  filing  of  the  bond  in  the 
clerk's  office  (Sheldon  v.  AUerton,  1 
Sandf.  [N.  Y.]  700;  O'Donnell  v.  Mc- 
Murn,  3  Abb.  Pr.  [N.  T.]  391),  (2) 
but  even  without  such  a  statute  it  was 
held  in  Burgess  v.  liloyd,  7  Md.  178, 
though  there  was  no  statute  govern- 
ing the  matter  the  bond  should  be  filed 
in  the  clerk's  office,  but  recording  was 
unnecessary. 

[a]  Failure  To  File.— If  th«  statute 
provides  for  the  filing  of  the  bond  with 
the  clerk,  on  failure  to  do  so  by  de- 
sign the  injiMiction  should  be  dissolved 
though  the  bond  was  approval  by  the 
court.  O'Donnell  v.  McMurn,  3  Abb. 
Pr.   (N.  Y.)   391. 

66.  U.  S. — Marshall  v.  Beverley  5 
•Wheat.  313,  5  L.  ed.  97.     Fla.--State 
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V.  Jacksonville,  etc.  E.  Co.,  15  Pla, 
201,  perpetual  injunction  should  not 
be  granted  without  notice  or  hearing. 
G-a. — Southern  Cotton  Oil  Co.  v.  Over- 
by,  136  Ga.  69,  70  S.  E.  664;  Shaw  v. 
Goodman,  135  Ga.  230,  69  S.  E.  173, 
granting  of  an  injunction  without  a 
hearing,  to  continue  until  another  case 
(Should  terminate,  erroneous.  La. — State 
V.  Booth,  28  La.  Ann.  726.  N.  ft— Par- 
sons V.  Eoby,  92  Atl.  736.  N.  Y.— Op- 
penheim  v.  Thanasoulis,  123  App.  Div. 
494,  108  N.  Y.  Supp.  505,  court  has  no 
power  to  make  an  order  granting  an 
injunction,  by  its  terms  permanent,  in 
advance  of  the  trial.  Eng. — Day  v. 
Snee,  3  V.  &  B.  170,  35  Eng.  Eeprint 
443.  And  see  Morrell  v.  Pearson,  12 
Beav.  284,  50  Elig.  Eeprint  1070. 

[a]  In  Day  v.  Snee,  3  V.  &  B.  170, 
35  Eng.  Eeprint  443,  the  Lord  Chan- 
cellor (Eldon)  said:  "With  respect  to 
the  injunction,  the  practice  of  this 
court  ifl  to  grant  injunctions  sometimes 
until  further  order,  sometimes  until  an- 
swer, and  sometimes  until  the  hearing; 
but  never  before  hearing  does  this 
court  grant  a  perpetual  injunction." 

[b]  It  is  neither  regular  nor  proper 
to  issue  a  perpetual  injunction  at  the 
first  hearing,  where  <io  evidence  was 
taken  or  considered  thereat.  Adams  v. 
Crittenden,  17  Fed.  42. 

[c]  Court  should  not  proceed  to 
final  hearing  until  the  answers  or  de- 
faults of  all  the  defendants  are  in  or 
taken.  Marshall  v.  Beverley,  5  Wheat. 
(U..  S.)  313,  5  L.  ed.  97;  Sands  v.  Lyn- 
ham,  27  Gratt.  (Va.)  291,  21  Am.  Eep. 
348. 

[d]  Upon  failure  of  one  of  several 
defendants  to  answer,  an  injunction 
properly     issues     against      him.       St. 
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portunity  to  be  heard  in  open  court.'''  Especially  is  this  true  where 
issues  of  fact  arise.'* 

A  permanent  injunction  always  is  and  must  be  final  relief."  It 
cannot  be  granted  on  a  motion  to  dissolve  before  answer/"  or  under 
an  order  to  show  cause  why  a  preliminary  injunction  should  not  be 
granted;"  nor  can  the  court  dismiss  the  action  and  enter  final  judg- 
ment upon  the  dissolution  of  a  temporary  order,  where  the  merits  were 
not  before  the  court ;"'  but  only  upon  a  final  hearing  can  it  be  granted." 

The  time  for  the  hearing  or  trial  depends  to  some  extent  upon  the 
local  statutes  and  practice.'^  Continuances  may  be  granted  in  accord- 
ance with  the  general  rules.''* 


Amand    v.    Lehman,    120    Ga.    253,    47 
S.  E.  949. 

As  to  time  of  issuance  of  writ  or 
order  generally,  see  infra,  IX,  A,  1. 

67.  Chicago,  etc.  E.  Co.  v.  St.  Louis, 
etc.  E.  Co.,  79  111.  App.  384;  Parsons 
V.  Koby  (N.  H.),  92  Atl.  736. 

68.  Chicago,  etc.  E.  Co.  v.  St.  Louis, 
etc.  E.  Co.,  79  111.  App.  384;  Clabby 
V.  Sheldon,  47  HI.  App.  166. 

69.  Jackson  v.  Bunnell,  113  N.  T. 
216,  21  N.  E.  79. 

70.  State  v.  Booth,  28  La.  Ann.  726; 
McEeynolds  v.  Harshaw,  37  N.  0.  29. 

[a]  Upon  denial  of  defendant's  mo- 
tion to  dissolve  an  injunction,  the 
court  cannot*  proceed  to  enter  a  final 
decree  determining  the  issues  in  the 
ease.  Wilmer  v.  Picka,  118  Md.  543, 
85  Atl.  778;  Blundon  V.  Crosier,  93  Md. 
355,  49  Atl.  1;  Huston  v.  Ditto,  20  Md. 
305;  Padely  v.  Tomlinson,  41  W.  Va. 
606,  24  S.  E.  645. 

[b]  Partial  Relief. — ^Upon  a  motion 
to  dissolve  a  preliminary  injunction 
restraining  the  enforcement  of  a  judg- 
ment, a  permanent  injunction  will  not 
issue  even  as  to  part  of  the  judgment 
admitted  by  the  answer  to  be  paid. 
McEeynolds  v.  Harshaw,  37  N.  C,  29. 

71.  Holtman  v.  Knowles,  141  Ga. 
613,  81  S.  E.  852;  Watkins  v.  "Wilker- 
Bon,  141  6a.  163,  80  S.  E.  718;  Cas- 
sidy  V.  Howard,  140  Ga.  844,  80  S.  E. 
1;  Collins  v.  Carr,  112  Ga.  868,  38  S.  E. 
346;  Bleyer  v.  Blum  &  Co.,  70  Ga.  558. 

[a]  On  a  hearing  had  und'er  a  rule 
nisi  the  judge  should  not  grant  a  per- 
petual or  permanent  injunction,  but 
only  one  of  an  ad  interim  character, 
to  remain  of  force  until  the  final  trial. 
Southern  Cotton  Oil  Co.  v.  Overby,  136 
Ga.  69,  70  S.  E.  664. 


71a.  Moore  v.  Abbeville,  etc.  Assn. 
(N.  C),  81  S.  E.  170. 

72.  "Williamston,  etc.  R.  Co.  v.  Bat- 
tle, 66  N.  C.  540,  and  generally  the 
cases  cited  in  the  preceding  notes. 

73.  See  generally  the  statutes  of  the 
several  states,  and  ■Williamson  v.  Eich- 
ardson,  30  La.  Ann.  1163;  Gumming  v. 
Police  Jury,  5  La.  Ann.  634;  Love  v. 
Banks,  3  La.  (0.  S.)  480;  Slidell  v. 
Eightor,  4  Eob.  (La.)  59. 

[a]  A  statute  providing  that  "in 
all  eases  of  injunction,  they  shall  be 
disposed  of  and  a  decision  made  at  the 
second  term  of  said  court,  held  in  and 
for  said  county  where  such  suit  orig- 
inated," means  the  second  term  after 
the  patties  are  served  and  the  cause 
set  down  for  trial.  Johnson  v.  Holt,  3 
Ga.  117. 

[b]  Before  Time  Set. — The  court 
commits  no  error  in  hearing  an  injunc- 
tion suit  before  it  is  formally  set  for 
hearing,  where  the  person  to  be  en- 
joined was  present  and  made  no  ob- 
jection at  the  time.  Brakeley  v.  Tut- 
tle,  3  "W.  Va.  86. 

[c]  Before  Return  Term. — Though 
process  is  not  returnable  until  a  sub- 
sequent term,  the  court  may  try  an 
injunction  suit,  where  no  temporary 
inj^notion  is  asked,  before  the  return 
term  of  the  writ,  where  defendant  ap- 
pears and  pleads.  Harding  v.  Carthage, 
105  Mo.  App.  16,  78  S.  W.  654. 

74.  See  generally  the  title  "Con- 
tinuances." 

[a]  Thus,  where  the  court  directed 
complainant  to  bring  an  action  at  law 
to  try  title  to  land,  which  action  was 
tried  and  judgment  rendered  for  com- 
plainant, and  defendant  sued  out  a 
writ  of  error,  it  properly  ordered  that 
the  hearing  of -the  complainant's  peti- 
tion for  an  injunction  be  continued  to 
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2.  How  Oonaucted'  —  a.  In  GeneraV^  — 'Where  the  cause  is  be- 
fore the  court  for  a  final  decree,  it  must  he  heard  upon  bill,  answer, 
replication  and  proofs  like  any.  other  cause/^ 

b.  Questions  Considered.  —  On  such  hearing  the  court  will  only  con- 
sider such  questions  as  are  necessarily  involved.''^  Ordinarily,  how- 
ever, a  court  of  equity  will  not  investigate  and  decide  the  legal  title 
of  the  respective  parties  upon  a  bill  for  an  injunction,'^  though  where 
jurisdiction  has  attached  to  give  an  injunction,  as'  an  incident  thereto, 
and  in  order  to  give  complete  relief,  the  court  may  also  adjudicate 
the  title." 

c.  Evidence.  ^-  Questions  of  evidence  are  fully  treated  in  another 
work.*" 


a  day  to  be  fixed,  pending  the  hearing 
of  the  writ  of  error  in  the  law  case. 
Delaware,  etc.  E.  Co.  v.  Breckenridge, 
56  N.  J.  Bq.  595,  40  Atl.  23. 

[b]  The  appUcatiou  must  make  the 
necessary  showing  Required  by  the  stat- 
ute, if  there  be  one,  controlling  the 
granting  of  the  continuance.  Soder- 
berg  V.  Pierce,  33  Mo.  App.  60. 

75.  As  to  conduct  of  hearing  in 
equity  generally,  see  11  Standaed  Pboc. 
22,  et  seq. 

76.  Airs  v.  BiUops,  57  N.  C.  17,  al- 
though the  bill  prays  for  a  special  in- 
junction. 

77.  Ga. — ^Eowlahd  v.  Comrs.  of  Eoads 
&  Eevenues,  133  Ga.  190,  65  S.  E.  404; 
Huff  V.  Markham,  70  Ga.  284.  Kan. 
Duggan  V.  Emporia,  84  Kan.  429,  114 
Pac.  235,  1912A,  Ann.  Gas.  719.  N.  Y. 
See  DuflE  v.  Eussell,  14  N.  T.  Supp. 
134.  Ohio.— Hamilton,  etc.  E.  Co.  v. 
Hamilton  &  L.  Co.,  5  Ohio  C.  0.  319, 
which  was  an  action  between  rival 
street  car  companies  to  which  the  city 
had  granted  a  franchise  to  construct 
a  street  railroad  upon  certain  streets, 
the  court  would  not  consider  whether 
one  company  had  forfeited  its  fran- 
chise as  this  was  for  the  city  coun- 
cil to  decide.  S.  0. — Trimmier  v.  Bo- 
mar,  20  S.  C.  354. 

[a]  The  question  of  whether  a  tem- 
porary Injunction  was  properly  or  im- 
properly awarded  cannot  be  considered, 
it  being  an  issue  wholly  immaterial  to 
the  case.  Boston  v.  Nichols,  47  111 
353. 

[b]  Adequacy  of  Consideration. 
Where  a  written  contract  shows  a  suffi- 
cient consideration  for  the  agreement 
therein  specified,  the  court  will  not  as- 
sume the  task  of  ascertaining  whether 
defendant  made  a  good  bargain  or  not. 
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McCurry  v.    Gibson,    108   Ala.   451,   18 
So.  806,  54  Am.  St.  Eep.  177. 

[e]  Suit  on  Bond. — Authority  of 
Arbitrators. — In  a  suit  to  restrain  pro- 
ceedings to  enforce  the  collection  of 
a  bond  given  for  the  performance  of 
an  award,  the  question  as  to  whether 
the  authority  of  the  arbitrators  was  re- 
voked before  the  award  was  made, 
cannot  be  raised,  as  such  issue  can  be 
raised  when  suit  is  brought  upon  the 
bond.  Gardner  v.  Masters,  56  N.  C. 
462. 

[d]  The  objection  that  the  plain- 
tiff has  a  complete  and  adequate  reme- 
dy at  law,  even  if  well  founded,  comes 
too  late.  An  objection  of  this  kind 
should  have  been  made  on  demurrer, 
or  at  least  should  have  been  specially 
relied  upon  in  the  answer,  and  not 
raised  for  the  first  time  at  the  hear- 
ing upon  pleadings  which  suggest  no 
such  ground  of  defense.  Under  such 
circumstances,  the  court  can  hardly  do 
otherwise  than  retain  the  cause,  pro- 
vided it  is  competent  to  grant  relief 
and  have  jurisdiction  of  the  subject- 
matter.  Creely  v.  Bay  State  Brick  Co., 
103  Mass.  514. 

78.  Morris  &  Essex  E.  Co.  v.  Blair, 
9  N.  J.  Eq.  635;  Callaway  v.  Webster, 
98  Va.  790,  37  S.  E.  276. 

79.  Woolfolk  -«.  Graves  (Va.),  69 
S.  E.  1039;  Miller  v.  Wills,  95  Va.  337, 
28  S.  E.  337. 

80.  See  the  title  "Injunctions,"  7 
Enct.  oj-  Ev.  284, 

The  bill  or  complaint  as  evldeuce 
on  final  hearing,  see  7  Enct.  ov  Ev. 
314. 

The  answer  as  evidence  on  final 
hearing,  -see  7  Ency.  op  Ev.  346,  and 
generally  1  Enct.  or  Ev.  904,  et  seq. 
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d.  Submitting  Issues  to  Jury.^^  —  When  an  injunction  is  merely 
ancillary  to  what  is  claimed  to  be  a  legal  right,  the  parties  have  the 
right  to  have  the  legal  issues  determined  by  a  jury  before  a  final 
injunction  can  issue.^^  But  as  a  suit  for  an  injunction  is  an  equitable 
action,  in  the  absence  of  any  statutory  provision  upon  the  subject,*^" 
neither  party  ordinarily  has  a  right  to  a  jury  trial,  all  questions  of 
fact  being  for  the  court,**  though  the  court  may,  in  its  discretion. 


81.  As  to  right  to  jury  trial  gen- 
erally, see  the  title  "Juries  and 
Jurors." 

Submitting  Issues  to  jury,  see  gen- 
erally the  title  "Issues  in  Pleading 
and  Practice." 

82.  Ophir  Silver  Min.  Co.  v.  Car- 
penter, 4  Nev.  534,  97  Am.  Dee.  550; 
Southern  Eailway  v.  Howell,  89  S.  C. 
391,  71  S.  E.  972,  1913A,  Ann.  Cas. 
1070;  Alston  v.  Limehouse,  61  S.  C. 
1,  39  S.  E.  192. 

As  to  right  to  a  jury  trial  in  suits 
to  restrain  or  ahate  nuisances,  see  the 
titles  "Juries  and  Jurors;"  "Nuis- 
ance." 

[a]  Where  a  mandatory  injunction 
to  enforce  the  performance  of  a  duty 
imposed  by  a  decree  of  court  is  sought, 
and  the  facts  upon  which  the  right  to 
such  injunction  depend,  such  as  the 
failure  vel  non  to  perform  the  terms 
of  the  decree,  are  disputed,  an  issue 
is  created  which  it  is  the  right  of 
either  pairty  to  have  determined  by 
jury  as  in  other  cases  of  disputed 
facts.  Santa  Fe  Townsite  Co.  v.  Nor- 
vell,  55  Tex.  Civ.  App.  488,  118  S.  W. 
762. 

[b]  Where  Damages  Prayed  for. 
In  a  case  when  a  perpetual  injunction 
is  prayed  for,  and  also  damages,  the 
court  must  try  the  issue  raised  as  to 
the  injunction,  and,  on  demand  of 
either  party,  submit  the  question  of 
damages  to  a  jury,  and  thereafter  enter 
the  proper  judgment.  It  is  error  to 
try  the  issue  as  to  the  injunction, 
enter  judgment  thereon,  and  continue 
the  question  of  damages  to  a  subse- 
quent term  of  the  court.  Causes  can- 
not thus  be  tried  piecemeal.  Stocker 
V.  Kirtley,   6  Idaho  795,  59   Pac.  891. 

[c]  Where  It  is  sought  to  enjoin 
the  enforcement  of  an  ordinance  be- 
cause it  is  unreasonable^  if  the  facts 
upon  which  the  unreasonableness  of 
the  ordinance  is  based  are  controverted, 
fhey  must  be  submitted    to    a    jury. 


Austin  V.  Austin  City  Cem.  Assn.  (Tex. 
Civ.  App.),  28  S.  W.  1023. 

83.  An  early  Indiana  statute,  (1) 
giving  a  right  to  jury  trial  unless 
waived  (Edwards  v.  Applegate,  70  Ind. 
325;  Hopkins  v.  Greensburg,  etc.  Tpk. 
Co.,  46  Ind.  187),  (2)  has  been  changed 
by  later  statute.  Davis  v.  Cleveland, 
etc.  E.  Co.,  140  Ind.  468,  39  N.  E.  495; 
Miller  v.  Indianapolis,  123  lud.  196, 
24  N.  E.  228;  Helm  v.  First  Nat.  Bank, 
91  Ind.  44;  Brandis  v.  Grissom,  26 
Ind.  App.  661,  60  N.  E.  455. 

[a]  la  Louisiana,  certain  injunction 
suits  are  to  be  tried  summarily,  (1) 
in  which  case  no  jury  is  lequired  by 
express  provision  of  statute.  McCrack- 
en  V.  Wells,  26  La.  Ann.  31;  Amacker 
V.  Smith,  Harris  &  Co.,  16  La.  Ann. 
361;  Love  V.  Banks,  3  La.  (0.  S.)  480. 
(2)  In  all  other  cases,  however,  the 
parties  are  entitled  to  a  trial  by  jury, 
if  they  comply  with  the  legal  requisites. 
Reynolds  v.  Egan,  123  La.  114,  48  So. 
764;  Gumming  v.  Police  Jury,  5  La. 
Ann.  634. 

84.  XT.  S. — Grether  v.  Wright,  75 
Fed.  742,  23  C.  0.  A.  498;  United  States 
V.  Debs,  64  Fed.  724.  Colo.— People 
ex  rel.  Attorney  General  v.  Tool,  35 
Colo.  225,  86  Pac.  224,  229,  231,  117 
Am.  St.  Kep.  198,  6  L.  E.  A.  (N.  S.) 
822.  conn. — See  Meriden  Sav.  Bank 
V.  McCormack,  79  Conn.  260,  64  Atl. 
338.  Ga. — Daniels  v.  Edwards,  72  Ga. 
196;  Moore  v.  Atlanta,  70  Ga.  .  611. 
Kan. — ^Emporia  v.  Soden,  25  Kan.  588, 
37  Am.  Eep.  265.  Ky.— Cornett  v. 
Combs,  21  Ky.  L.  Eep.  837,  53  S.  W. 
32.  Mo. — ^Yeomans  v.  Herrick,  178  Mo. 
App.  274,  165  S.  W.  1112.  Mont. 
Gallagher  v.  Basey,  1  Mont.  457.  N.  Y. 
Eochester  v.  Gutberlett,  211  N.  Y.  309, 
321,  105  N.  E.  548,  affirming  151  App. 
Div.  900,  135  N.  Y.  Supp.  1104,  affirm- 
ing 73  Misc.  607,  133  N.  Y.  Supp.  541; 
Page  V.  Herkimer  Lumb.  Co.,  109  App. 
Div.  391,  96  N.  Y.  Supp.  272.  Okla. 
Eeaves  v.  Ter.,  13  Okla.  396,  74  Pac. 
951.     Wash. — Palmer    v.    Peterson,    56 
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submit  the  questions   of   fact   arising   in   the   action,   to   a   jury." 
The  decision  of  the  jury,  however,  is  merely  advisory  to  the  judge, 
who  may  disregard  the  verdict  or  findings  ss  he  in  the  exercise  of  his 
discretion  may  deem  proper.*' 

6.  Verdict  or  FinSings.  —  The  verdict,  where  the  entire  case  is  sub- 
mitted to  the  jury,  must  determine  all  the  material  issues  of  fact."  But 
a  special  verdict  need  not  find  in  express  terms  that  a  perpetuaf  in- 
junction issue.  If  the  special  facts  found  or  admitted  make  a  case 
for  perpetual  injunction,  the  court  may.  decree  it  upon  such  facts.'* 
"Where  the  case  is  heard  by  the  court,  the  usual  rules  governing  find- 
ings and  conclusions  obtain,**  such  as  that  a  failure  to  make  findings 
upon  an  immaterial  issue  is  not  error,*"  and  that  the  findings  must 


Wash.    74,    105   Pae.    179.     See    State 
ex  rel.  i)ow  V.  Nichols,  145  Pae.  986. 

[a]  No  Constitutional  Right. — Eoch- 
ester  v.  Gutberlett,  211  N.  Y.  309, 
321,  105  N.  E.  548,  aifirmmg  151  App. 
Div.  900,  135  N.  Y.  Supp.  1104,  aprm- 
ing  73  Misc.  607,  133  N.  T.  Supp.  541. 

[b]  An  action  to  restrain  a  trespass 
(1)  is  of  equitable  cognizance  and 
without  right  to  a  jury  trial  (Palmer 
V.  Peterson,  56  Wash.  74,  105  Pae. 
179),  (2)  as  is  a  suit  to  enjoin  the 
violation  of  building  restrictions  (Teo- 
mans  v.  Herrick,  178  Mo.  App.  274,  165 
S.  W.  1112),  (3)  or  to  enjoin  the  ob- 
struction of  an  easement.  Davis  v. 
Cleveland,  etc.  R.  Co.,  140  Ind.  468, 
39  N,  E.  495. 

[c]  Legal  and  Ectuitablo  Bights 
Joined. — ^Because  complainant  asks  for 
an  injunction  as  well  as  damages  for 
trespass  does  not  deprive  him  of  the 
right  to  a  jury  in  the  action  for  dam- 
ages. Hughes  V.  Dunlap,  91  Cal.  385, 
27  Pae.  642.  See  also  More  v.  Massini, 
32  Cal:  594;  Gates  v.  Kieff,  7  Cal.  124. 

85.  V.  S. — Dexter  v.  Providence 
Aqueduct  Co.,  1  Story  387,  7  Fed.  Cas. 
No.  3,864.  Cal.— Hughes  v.  Dunlap,  91 
Cal.  385,  390,  27  Pae.  642;  Newman  v. 
Duane,  89  Cal.  597,  27  Pae.  66;  Dona- 
liue  V.  Meister,  88  Cal.  121,  25  Pae. 
1096,  22  Am.  St.  Rep.  283.  Kan.— Em- 
poria V.  Soden,  25  Kan.  588,  37  Am. 
Eep.  265.  Mass. — ^HaTris  v.  Mackintosh, 
133  Mass.  228.  N.  Y. — Olmsted  «. 
Loomis,  9  N.  Y.  423;  Hudson,  etc.  B. 
Co.  V.  New  York,  etc.  B.  Co.,  9  Paige 
323.  Okla. — Eeaves  v.  Territory,  13 
Okla.  396,  74  Pae.  951. 

[a]  Under  a  statute  authorizing  spe- 
cial verdicts  in  equitv  cases  only  such 
questions  need  be  submitted  to  the  jury 
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as  will  enable  the  jury  to  find  the 
facts  in  issue  and  not  admitted  by 
the  pleadings.  McManus  v.  Cook,  59 
Ga.  485. 

86.  CaL — Scheerer  v.  Goodwin,  125 
Cal.  154,  57  Pae.  789;  Bichardson  «. 
Eureka,  110  Cal.  441,  42  Pae.  965- 
Sullivan  v.  Eoyer,  72  Cal.  248,  250,  J » 
Pae.  655,  1  Am.  St.  Eep.  51.  Ind. 
Vandalia  Coal  Co.  v.  Lawson,  43  Ind. 
App.  226,  87  N.  E.  47,  56.  N.  Y. 
Oomesky  v.  Postal  Tel.  Cable  Co.,  41 
App.  Div.  245,  58  N.  Y.  Supp.  467. 

See  generally  the  title  "Issues  in 
Pleading  and  Practice." 

[a]  Error  in  instructions  to  the 
jury  in  such  cases  are  immaterial. 
Scheerer  v.  Goodwin,  125  Cal.  154,  57 
Pae.  789;  Bichardson  v.  Eureka,  110 
Cal.  441,  446,  42  Pae.  965. 

87.  Parker  v.  Lane^,  58  N.  T.  469, 
holding  court  could  not  make  addi- 
tional findings. 

[a]  Sufficient  verdict  in  this  respect. 
See  Santa  Pe  Townsite  Co.  v.  Norvell, 
55  Tex.  Civ.  App.  488,  118  S.  W.  762. 

88.  McManus  c.   Cook,  59   Ga.  485. 

[a]  Where  plaintiff  brought  an  ac- 
tion to  enjoin  a  trespass  and  to  recover 
damages  for  acts  committed,  a  ver- 
dict "we  the  jury,  find  for  plaintiff, 
and  $65  for  timber  cut,"  was  a  find- 
ing that  plaintiff  was  entitled  to  an 
injunction.  Anderson  v.  Sapp,  135  Ga. 
204,  69  S.  E.  181. 

89.  See  generally  the  title  "Find- 
ings and  Conclusions," 

90.  See  Bussell  v.  Bryant,  181  Mass. 
447,  63  N.  E.  927,  and  generally  8 
Standard  Pboc.  1045. 

[a]  In  Action  To  Restrain  Tres- 
pass.— Fleming  v.  Eohleder  (Tex.  Civ. 
App.),  135  S,  W.  735, 
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be  sufficient  to  sustain  the  judgment  or  decree  in  the  case.®^ 
B.  The  decree  is  treated  elsewhere  in  this  article.®^ 
IX.  DECREE  WRIT  OR  ORDER  OP  INJUNCTION.  —  A.  Is- 
suance.—  1.  Time  and  Place  of  Issuance  —  Statutes  generally  pro- 
vide that  the  injunction  may  issuel  at  the  commencement  of  the  action, 
or  at  any  time  thereafter  before  judgment.^*  Under  such  statutes  the 
time  of  the  commencement  of  an  action  is  often  very  material,  and 
varies  with  the  statutes  of  the  several  states.'*  Ordinarily,  however,  an 
injunction  will  not  issue  prior  to  the  filing  of  a  bill  or  complaint  seeking 
an  injunction,'^  though  in  some  jurisdictions  this  is  permissible  under 
certain  circumstances.'^    But  the  granting  of  an  order  for  the  issuance 


91.  See  Belcher  v.  Murphy,  81  Cal. 
39,  22  Pac.  264,  and  generally  8  Stand- 
AKD  Pkoc.  1032,  et  seq. 

92.  See  infra,  IX,  F. 

93.  Cal.— Code  Civ.  Proc,  §527. 
Kan.— Code,  §251  (Gen.  St.,  1909, 
§5845);  Ex  parte  Sharp,  87  Kan.  504, 
124  Pac.  532;  Barnett  v.  Schad,  73  Kan. 
414,  85  Pac.  411,  91  Pac.  539.  Neb. 
State  V.  Dungan,  89  J^Teb.  738,  132  N. 
W.  305;  Commercial  State  Bank  v. 
Ketcham,  3  Neb.  (Unof.)  839,  92  N.  W. 
998;  Code  Civ.  Proc,  §252.  N.  Y. 
Daly  V.  Amberg,  126  N.  Y.  490,  27  N. 
E.  1038  (Code  Civ.  Proc,  §608);  Mat- 
tice  V.  Gifford,  16  Abb.  Pr.  246.  N.  0. 
Fleming  v.  Patterson,  99  N.  C.  404,  6 
S.  E.  396;  Patrick  v.  Jovner,  63  N.  C. 
573.  Okla.— Code  Civ.  Proc,  §251;  Cox 
V.  Garrett,  7  Okla.  375,  54  Pac  546. 
S.  C— Jordan  v.  Wilson,  69  8.  C.  256, 
48  S.  E.  224;  Code  Civ.  Proc,  §241. 

[a]  "The  purpose  of  this  provision 
is  to  require  that  such  jurisdiction 
shall  be  exercised  in  an  action  or  pro- 
ceeding certainly  begun,  but  not  to  de- 
lay the  exercise  of  such  authority  until 
the  defendant  in  the  action  shall  be 
served  with  original  process."  Flem- 
ing V.  Patterson,  99  N.  C.  404,  6  S.  E. 
396. 

[b]  Amended  Complaint  as  Affidavit. 
Smith  V.  Stearns  R.  Co.,  129  Cal.  58, 
61,  61  Pac.  662.  See  also  Howard  v. 
Eddy,  56  Kan.  498,  43  Pac.  1133;  and 

rv.  A,  8;  vn,  B. 

[c]  Complaint  Unverified No  Af- 
fidavits.— "The  provisions  of  section 
251,  under  which  a  temporary  injuno- 
tion  may  be  granted,  upon  a  satisfac- 
tory .showing  to  the  court,  or  judge 
thereof,  by  the  affidavit  of  the  plain- 
tiff, or  his  agent,  that  he  is  entitled  to 
such  an  order,  do  not  preclude  the  judge 
or  court  from  granting  such  an  order 


without  the  verifications  of  the  petition, 
or  an  affidavit  in  support  of  the  ap- 
plication, if  from  the  pleadings  or  other 
evidence  it  is  satisfactorily  shown  to 
the  judge  or  court  that  he  is  clearly 
entitled  to  the  relief  prayed  for.  While 
the  statute  authorizes  the  use  of  an 
affidavit,  and  such  is  the  usual  prac- 
tice, in  support  of  the  petition,  or  ap- 
plication for  a  temporary  injunction, 
it  does  not  contemplate  that  other  evi- 
dence cannot  be  considered  upon  the 
hearing  of  such  petition  or  application. 
The  language  of  the  statute  is,  'Upon 
its  appearing  satisfactorily  to  the 
court,  or  judge,  upon  the  affidavit  of 
tjie  plaintiff  or  his  agent,'  a  temporary 
injunction  may  be  granted.  This  may 
satisfactorily  appear  to  the  court  or 
judge  upon  the  pleadings  filed  in  the 
ease  or  the  admissions  of  the  parties." 
Cox  V.  Garrett,  7  Okla.  375,  54  Pac. 
546,  548.    See  supra,  IV,  A,  8;  Vn,  B. 

94.  As  to  what  constitutes  the  com- 
mencement of  an  action,  see  generally 
the  title  "Suits  and  Actions." 

95.  U.  S.— Wilson  v.  Childs,  30  Fed. 
Cas.  No.  17,796.  Ga.— Young  v.  Hamil- 
ton, 135  Ga.  339,  69  S.  E.  593.  Ind. 
Jerolaman  v.  Foster,  28  Ind.  232.  Kan. 
In  re  Sharp,  87  Kan.  504,  124  Pac. 
532.  Wis.— Vlief  «.  Sherwood,  37  Wis. 
165.  Eng. — Savory  v.  Dyer,  Ambl.  70, 
27  Eng.  Eeprint  41.  / 

See  supra,  IV,  A,  3. 

[a]  In  Oeorgia  though  the  judge 
must  sanction  the  bill  a  certain  num- 
ber of  days  before  the  filing  thereof, 
and  no  injunction  can  be  issued  until 
the  filing,  the  court  may  grant  in- 
stanter  a  restraining  order  against  the 
party  complained  of,  until  the  hearing 
or  further  order  of  the  court.  Young 
V.  Hamilton,  135  Ga.  339,  69  S.  E.  593.' 

96.  N.  Y.—In  re  Hemiup,  2  Paige 
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of  an  injunction  prior  to  the  filing  of  the  bill  does  not  render  the 
injunction  void,  it  being  a  mere  irregularity"^  which  is  waived  by  a 
;motion  to  dissolve  before  objection  thereto."* 

Whether  an  injunction  -will  issue  before  service  of  process  is  treated  else- 
where in  this  title."* 

•  After  a  final  decree  has  been  rendered  in  the  cause,  no  preliminary  in- 
junction will  issue/  except  as  authorized  by  statute.^ 

The  issuance  of  an  injunction  on  Sunday  to  prevent  irreparable  injury 
or  in  cases  of  great  urgency  is  a  work  of  necessity  within  the  terms 
of  a  statute.^ 

In  Vacation.  —  Unless  a  statute  authorizes  the  issuance  of  an  in- 
junction in  vacation  at  chambers*  the  court  has  no  jurisdiction  to  issue 


S16;  Matter  of  Hallock,  7  Johns.  Ch. 
24.  Vt.— Peek  v.  Crane,  25  Vt.  146. 
Eng. — Thorneloe  ».  Shonies,  L.  R.  16 
Bq."  126  (restraining  sale  expected  to 
be  cempleted  in  hour  upon  giving  bond 
to  file  bill  in  course  of  day);  Carr  v. 
Moriee,  L.  E.  16  Eq.  125,  office  of  court 
being  closed,  filing  being  made  by  court 
nunc  pro  tunc.  Can. — Goslin  v,  Goslin, 
27  N.  Bruns.  221. 

[a]  Upon  the  petition  of  a  commit- 
tee of  a  lunatic  an  injunction  will  issue 
■without  bill  filed  to  restrain  waste  oh 
the  lunatic's  property.  Matter  of 
Hallock,  7  Johns.  Ch.   (N.  Y.)   24. 

[b]  New  York. — Under  a  statute  al- 
lowing an  injunction  to  issue  upon  aM- 
davits  containing  all  the  requisites  of 
a  complaint,  an  injunction  may  issue 
after  summons  but  before  the  filing  of 
the  bill.  Mattice  v.  GifEord,  16  Abb. 
Pr.   (N.  T.)  246. 

97.  Ala.— Henry  v.  Watson,  109  Ala. 
335,  19  So.  413;  Ex  parte  Sayre,  95  Ala. 
288,  11  So.  378.  Cal.— Heyman  &  Co. 
V.  Landers,  12  Cal.  107.  Kan. — ^Bar- 
nett  V.  Schad,  73  Kan.  414,  91  Pac. 
539,  rehearing  85  Pac.  411.  Md. — Davis 
V.  Eeed,  14  Md.  152.  Neb. — Commer- 
cial State  Bank  v.  Ketcham,  3  Neb. 
(TJnof .)  839,  92  N,  W.  998. 
»  [a]  Application  for  Order  Need  Not 
Await  Filing  of  Complaint. — ^While  the 
order  for  an  injunction  or  restrainimg 
order  can  only  take  effect  upon  the  fil- 
ing of  the  complaint,  and  the  bond  or 
undertaking  required,  it  is  unnecessary 
to  delay  the  application  to  the  judge 
until  after  the  complaint  has  been 
filed.  "When  a  restraining  order  or 
an  injunction  is  sought  upon  the  com- 
plaint itself,  it  is  the  usual  practice  to 
present  the  complaint,  in  advance  of 
the  filing,  to  the  judge,  and  obtain  the 
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Order  of  the  allowance  of  the  writ;  and 
with  this  practice  the  statute  does  not 
conflict."  Heyman  &  Co.  v.  Landers, 
12  Cal.  107. 

[b]  Under  the  Kansas  statutes,  the 
petition  for  an  injunction  should  first 
be  filed,  then  the  order  for  an  injunc- 
tion should  be  procured,  followed  by 
the  issuance  of  summons  with  the  en- 
dorsement thereon  as  required  by  law. 
Barnett  v.  Schad,  73  Kan.  414,  91  Pae. 
539. 

98.  Henry  v.  Watson,  109  Ala.  335, 
19  So.  413;  Ex  parte  Sayre,  95  Ala.  288, 
11  So.  378. 

99.  See  supra,  V. 

1.  Bell  V.  Eochester,  30  N.  T.  Supp. 
365. 

[a]  Under  the  statutes  abolishing 
the  writ  of  injunction  and  substituting 
an  injunction  by  order  as  a  provisional 
remedy,  am  injunction  will  not  issue 
after  final  judgment  upon  motion  and 
affidavits.  Jackson  v.  Bunnell,  113  N. 
Y.  216,  21  N.  E.  79. 

2.  Ajax  Gold  M.  Co.  v.  Hilkey,  30 
Colo.  115,  69  Pae.  523;  Johnson  V. 
Young,  13  Colo.  382,  22  Pac.  769. 

[a]  Appeal  Feuding. — Status  Quo 
Preserved. — In  Colorado  the  trial  court 
has  jurisdiction  to  grant  writs  of  in- 
junction pending  an  appeal  or  writ  of 
error,  aad  the  trial  court,  where  an  ap- 
peal has  beea  perfected  in  good  faith, 
should  be  liberal  in  allowing  an  in- 
junction to  preserve  the  status  quo. 
Ajax  Gold  M.  Co.  v.  Hilkey,  30  Colo. 
115,  69  Pac.  523. 

3.  Langabier  v.  Fairbury,  etc.  Co., 
64  m.  243,  16  Am.  Eep.  550.  See  gen- 
erally the  title  . '  'Sunday  and  HoU- 
days." 

4.  la.— Code,  §4357;  Young  v.  Pres- 
ton, 131  Iowa  292,  108  N.  W.  463,  to 
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an  injunction  in  vacation,  as  the  court  can  exercise  judicial  functionsi 
only  at  such  times  and  places  as  are  flxed  by  law.'  But  a  provision 
giving  the  judge  authority  to  grant  an  injunction  in  vacation  gives  him 
authority  to  grant  an  injunction  during  term  time  while  the  court  is 
not  actually  in  session,  as  well  as  between  terms.* 

Place  of  Rendition.  —  The  final  judgment,  except  where  the  hearings 
are  elsewhere  by  consent,  should  be  rendered  in  the  county  where  the 
action  is  pending.'* 

2,  By  Whom  Issued.  —  Upon  reversal  of  a  decree  dismissing  a  bill 
for  an  injunction  because  the  injunction  should  have  been  granted  by 
the  lower  court,  the  injunction  should  issue  from  the  lower  court 
upon  return  of  the  record,  and  not  from  the  appellate  court.''  An 
injunction  granted  by  a  de  facto  justice  is  not  void,  but  it  is  a  de 
facto  injunction,  and  cannot  be  collaterally  attacked.^ 

3,  Against  Whom.  —  An  injunction  cannot  issue^  against  persons 


restrain  liquor  nuisance.  Okla. — Cox  v. 
Garrett,  7  Okla.  375^  54  Pac.  546.  Tex. 
Thome  v.  Moore,  101  Tex.  205,  105 
S.  W.  985;  Wier  v.  Hill  (Tex.  Civ. 
App.),  125  S.  W.  366,  judge  may  grant 
injunction  in  term  time  or  vacation. 

[a]  New  York. — The  special  term 
may  grant  an  ex  parte  injunction 
pendente  lite.  Code  Civ.  Proc,  §602; 
Bodenstein  v.  Saul,  132  App.  Div.  628, 
117  N.  Y.  Supp.  349.  See  generally 
the  title  "Judicial  Officers." 

5.  Blair  v.  Eeading,  99  111.  600,  con- 
sent cannot  confer  such  jurisdiction. 

6.  Thompson  v.  Benepe,  67  Iowa  79, 
24  N.  W.  601. 

6a.  Moore  v.  Cooper  Monument  Co. 
(N.  C),  81  S.  E.  170. 

7.  Cumberland  Val.  R.  Go.  v.  Har- 
risburg,  etc.  E.  Co.,  180  Pa.  12,  36  Atl. 
321;  Northern  Cent.  E.  Co.  ■».  Harris- 
burg,  etc.  E.  Co.,  180  Pa.  11,  36  Atl. 
321. 

"8.  Stevenson  v.  Miller,  2  Litt.  (Ky.) 
306,  13  Am.  Dec.  271.  See  generally 
the  title  "Officers." 

9.  V.  S.— Scott  V.  Donald,  165  TT.  S. 
107,  117,  17  Sup.  Ot.  262,  41  L.  ed. 
648;  Hawley  v.  Fairbanks,  108  U.  S. 
.';43,  2  Sup.  Ct.  846,  27  L.  ed.  820. 
Ark. — ^Bloom  v.  Home  Ins.  Agency,  91 
Ark.  367,  121  S.  W.  293,  where  A  sold 
his  business  to  B  and  then  becomes 
partner  in  same  business  contrary  to 
contract,  decree  should  enjoin  such  per- 
son only,  not  his  partners  also.  Conn. 
Sampson  v.  Hunt,  1  Boot  521.  111. 
Blair  v.  Eeading,  99  HI.  600,  614;  Hop- 
kins V.  Eoseclare  Lead  Co.,  72  111.  373. 
Kan. — Atchison,  etc.  Co.  v.  Jefferson 
County  Comrs.,  12  Kan.  127.    Ky.— Bob- 


erts  V.  Davidson,  83  Ky.  279.  La. 
Barthe  v.  Larquie,  42  La.  Ann.  131,  7 
So.  80.  Mass.— Harvey  v.  Smith,  179 
Mass.  592,  61  N.  E.  217.  Minn.- Cham- 
berlin  v.  Schlichlettor,  12  Minn.  276. 
Mont. — State  v.  District  Court,  34  Mont. 
233,  85  Pac.  525.  Neb.— Boyd  v.  State, 
19  Neb.  128,  26  N.  W.  925.  N.  J. 
Schalk  V.  Schmidt,  14  N.  J.  Eq.  268. 
N.  T.— Eigas  v.  Livingston,  178  N.  T.  20, 
70  N.  E.  107;  Fellows  v.  Fellows,  4  Johns. 
Ch.  25;  Waller  v.  Harris,  7  Paige  167, 
iO  Wend.  555;  Eichman  V.  Consolidated 
Gas  Co.,  114  App.  Div.  216,  100  N.  Y. 
Supp.  81;  Marty  v.  Marty,  66  App.  Div. 
527,  73  N.  Y.  Supp.  369;  Hallenberg  v. 
Greene,  66  App.  Div.  590,  73  N.  Y. 
Supp.  403.  Pa. — ^Hartman  v.  Pennsyl- 
vania Eange,  etc.  Co.,  9  Pa.  Dist.  560; 
Flynn  v.  Enterprise  Bldg.  &  L.  Assn., 
6  Luz.  Leg.  Beg.  133.  Tex. — Acme  Ce- 
ment Plaster  Co.  v.  Keys  (Tex.  Civ. 
App.),  167  S.  W.  186;  Hamner  v.  Gar- 
rett (Tex.  Civ.  App.),  133  S.  W.  1058; 
Petterson  v.  Smith,  30  Tex.  Civ.  App. 
139,  69  S.  W.  542.  Wash.— Savage  v. 
Sternberg,  19  Wash.  679,  54  Pac.  611, 
67  Am.  St.  Bep.  751.  Bng. — ^Iveson  v. 
Harris,  7  Ves.  Jr.  251,  32  Eng.  Beprint 
102. 

[a]  Restraining  Violation  of  Build- 
ing Covenant. — ^Where  no  preliminary 
injunction  was  in  force,  it  is  improper 
to  require  the  contractor  to  remove  the 
building  as  a  part  of  the  final  decree, 
since  he  was  not  a  necessary  party  to 
the  suit.  Sanders  v.  Dixon,  114  Mo. 
App.  229,  89  S.  W.  577. 

[b]  A  clause  in  a  decree  for  the 
dismissal  of  an  action  of  replevin,  with 
a  retorno  habendOj  which  in  case  of  a 
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not  parties  to  the  suit  or  in  privity  with  the  parties  thereto,"  but  an 
injunction  issued  against  a  principal  is  binding  upon  his  agents  and 
employes  having  knowledge  thereof  though  they  are  not  parties  to 
the  suit." 

4.  To  Whom  Directed.  —  An  injunction  to  restrain  proceedings  at 
law,  or  a  special  injunction  to  restrain  some  particular  act,  is  usually 
directed  to  the  party,  his  counselors,  attorneys,  solicitors  and  agents, 
or  to  his  servants,  workmen  and  agents  when  the  acts  restrained  are 
in  the  nature  of  labor  or  mechanical  work.'"  But  an  injunction  against 
a  voluntary  assoeiation  need  not  be  directed  against  the  association  as 


neglect  to  make  return  of  the  property 
directs  the  coroner,  upon  being  pre- 
sented with  a  certified  copy  of  the  de- 
cree, to  seize  and  return  the  property, 
if  found  in  his  county,  is  erroneous. 
The  coroner  not  being  a  party  is  not 
bound  by  the  decree,  and  as  an  ofScer 
of  the  court  he  is  not  authorized  to 
do  the  act  required,  except  under 
process  of  the  court.  Blair  v.  Beading, 
99  111.  600. 

[c]  The  mayor  of  a  city>  is  not  re- 
strained from  tearing  up  railway  tracks 
where  such  injunction  runs  against  the 
contractors,  their  agents,  servants, 
laborers  and  employes.  Boyd  v.  State, 
19  Neb.  128,  26  N.  W.  925. 

[d]  State  Officers. — Thus  the  decree 
should  enjoin  only  the  state  officers  who 
are  parties  to  the  suit,  not  all  the  state 
officers  generally  where  there  is  no 
conspiracy  charged.  Scott  v.  Donald, 
165  TJ.  S.  107,  17  Sup.  Ct.  262,  41  L. 
ed.  648,  modifying  67  Fed.  854. 

[e]  If  trespasses  are  enjoined  to 
prevent  a  circuity  of  action,  all  the  per- 
sons to  the  circuit  should  be  enjoined. 
Wells  V.  Eountree,  117  Ga.  839,  45  S.  E. 
215. 


Sampson  v.  Hunt,  1  Boot  (Conn.) 


10. 

521. 

11.  U.  8.— In  re  Bice,  181  Fed.  217; 
Sickels  V.  Borden,  4  Blatchf.  14,  22  Fed. 
Cas.  No.  12,833.  Ga. — Wimpy  v.  Phin- 
izy,  68  Ga.  188.  Mich.— Wilcox  Silver- 
Plate  Co.  v.  Schimmel,  59  Mich.  524, 
26  N.  W.  692.  N.  Y.— Aldinger  v. 
Pugh,  57  Hun  181,  10  N.  Y.  Supp.  684. 
Eng. — Seaward  v.  Paterson,  66  L.  J. 
Ch.  267;  Wellesley  v.  Mornington,  11 
Beav.  180,  12  Jut.  367,  50  Eng.  Beprint 
785.  Cai).— Davis  v.  Barlow,  20  Mani- 
toba 158. 

See  supra,  III,  C,  5. 
[a]     "There    are    exceptions   to   the 
general  rule,  but  they  will  be  found  to 
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consist  either  of  cases  wnere  the  party 
enjoined  is  the  mere  solicitor,  or  agent, 
or  tenant  of  a  party  to  the  suit  having 
no  rights  in  the  controversy,  or  where 
the  right  has  already  been  deter- 
mined." Schalk  V.  Schmidt,  14  N.  J. 
Eq.  268. 

12.  XT.  S.— -Toledo,  etc.  E.  Co.  V. 
Pennsylvania  E.  Co.,  54  Fed.  730.  Ga. 
Smith  V.  Cook,  39  Ga.  191.  Neb.— Boyd 
V.  State,  19  Neb.  128,  26  N.  W.  925. 

[a]  "But  under  our  system,  where 
no  writ  is  used,  nor  even  a  formal  order 
necessary,  the  thing  enjoined,  or  to  be 
refrained  from,  as  well  as  the  person 
or  persons  bound  by  the  injunction 
(and  who  will  be  punished  in  a  sum- 
mary manner  for  a,  breach  of  it) ,  will 
usually  be  designated  by  the  allega- 
tions of  the  petition,  when  the  injunc- 
tion is  allowed  as  a  provisional  remedy, 
and  by  the  terms  of  -the  judgment  itself 
in  other  cases.  Where  the  allegations 
of  the  petition  designate,  either  by 
name  or  description,  the  persons  or  class 
of  persons  who,  in  a  subordinate  capac- 
ity, under  or  in  privity  with  the  prin- 
cipal defendant  or  defendants,  are 
about  to  do  the  acts  which  it  is  the 
object  or  intention  of  the  court  or 
judge  to  enjoin  by  a  provisional  or  tem- 
porary injunction,  the  persons  so  desig- 
nated, as  well  as  the  parties  defendant 
who  are  served  with  process  in  the 
action,  as  well  as  those  having  knowl- 
edge or  notice  of  the  allowance  of  the 
injunction,  are  bound  by  it  to  the  ex- 
tent of  being  amenable  to  summary 
punishment  for  violating  it."  Boyd  v. 
State,  19  Neb.  128,  26  N.  W.  925. 

[b]  Corporation. — Writs  of  injunc- 
tion of  whatever  nature  they  may  be, 
when  directed  to  a  corporation,  always 
run  against  it  and  its  agents,  servants, 
employes,  etc.  Toledo,  etc.  B.  Co.  v. 
Pennsylvania  R.  Co.,  54  Fed.  746.  750. 
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Bueli ;  it  is  sufficient  to  enjoin  the  action  of  the  persons  composing  such 
association  by  running  against  them  individually.^^ 

B.  The  Order  for  Issuance  op  Writ.  —  1.  Necessity. for.  —  Be- 
fore a  writ  of  injunction  may  issue  there  must  be  a  proper  order  of 
a  judge  oi;  the  court  directing  its  issuance,^*  which  order  must  appear 
upon  the  records  of  the  court  and  not  by  a  mere  endorsement  upon 
the  bill,"  unless  a  statute  permits  the  order  for  a  temporary  injunction 
to  be  endorsed  upon  the  petition  or  to  be  annexed  thereto.^"  If  the 
order  for  an  injunction  is  conditional,  the  injunction  does  not  become 
operative  until  compliance  with  the  terms  of  the  order." 

2. .  Form  and  Contents.  —  Approved  forms  of  orders  may  be  found 
in  the  authorities  cited  in  the  note.^^ 


,  13.  American  Steel,  etc.  Co.  v.  Wire 
Drawers,  etc.  Union,  90  Fed.  598.  See 
generally  the  title  "Associations;" 
and  supra,  III,  C,  8. 

Lator  Unions. — ^See  the  title  "Labor 
Unions." 

14.  Ala. — Governor  v.  Wiley,  14  Ala. 
172,  181.  Cal.— Hicks  v.  Michael,  15 
Cal.  107,  112.  HI.— Phelps  v.  Foster, 
18  m.  309;  Smith  v.  Nelson,  181  111. 
App.  145;  Williams  V.  Harper,  127  lU. 
App.  619.  La. — State  v.  Judge,  etc.,  16 
La.  Ann.  233. 

[a]  Upon  the  hearing,  if  the  judge 
should  determine  to  allow  the  injunc- 
tion he  should  recite  the  fact  that  the 
hearing  was  had  in  conformity  with 
the  previous  order  in  the  cause  and 
direct  that  the  writ  of  injunction  issue 
as  prayed,  or  that  it  issue  restraining 
the  defendant  from  such  acts  as  are 
named  in  the  order  under  the  penalty 
of  a  specified  sum,  and  he  should  then 
direct  such  other  proceedings  as  are 
usual.  Strickland  v.  Griffin,  70  Ga.  541, 
551. 

[b]  "The  injunction  is  granted  by 
the  judge  or  court.  The  order  of  in- 
junction is  the  writ  issued  by  the  clerk 
to  the  parties.  The  judge  grants  the 
injunction  as  an  interlocutory  order  or 
judgment.  The  order  issued  thereon  by 
the  clerk  is  in  execution  of  the  judge's 
injunction."  Bennett  '  v.  Eichards 
(Ky.),  83  S.  W.  154. 

[c]  Preparation  of  Decision  Out  of 
Jurisdiction. — The  judge  of  another  cir- 
cuit legally  presiding,  who  reserves  his 
decision,  may  reduce  his  decision  to 
writing  in  another  district  and  transmit 
it  to  the  proper  clerk  for  recording. 
Early  v.  Oliver,  63  Ga.  11. 

15,  Order  Must  Appear  on  Becord 
To  Authorize  Issuance. — An  indorse- 
ment on.  the  bill   that   the  injunction 


issue  is  not  sufficient  to  authorize  the 
issuance  of  the  writ.  The  clerk,  with 
knowledge  of  this  action  of  the  chan- 
cellor, should  enter  the  order  on  the 
records  of  the  court.  The  orders  of 
the  court  to  be  effective  must  appear 
upon  the  records  of  the  court.  Memo- 
randum or  minutes  of  the  judge  cannot 
take  the  place  of  the  record  or  fur- 
nish the  foundation  for  process  in  the 
nature  of  a  writ  of  injunction.  Wil- 
liams V.  Harper,  127  111.  App.  619,  624. 
See  also  Smith  v.  Nelson,  131  111.  App. 
145. 

[a]  The  injunction  order  signed  by 
the  judge  and  not  the  minutes  of  tha 
clerk  is  the  evidence  of  the  actual  de- 
cision of  the  judge.  State  v.  Bell,  34 
Wash.  185,  75  Pac.  641. 

16,  la.— Code,  §4362;  Jordan  v.  Cir- 
cuit Court,  69  Iowa  177,  28  N.  W.  548. 
Neb.— State  v.  Dungan,  89  Neb.  738, 
132  N.  W.  305.  Tex.— Eev.  St.  (1897), 
art.  2993;  Eiggins  v.  Thompson,  96  Tex. 
154,  71  S.  W.  14. 

[a]  Such  statute  is  not  mandatory, 
and  though  the  order  is  made  upon  a 
separate  piece  of  paper  subsequent  pro- 
ceedings thereunder  are  not  void.  Jor- 
dan V.  Circuit  Court,  69  Iowa  177,  28 
N.  W.  548. 

[b]  The  indorsement  upon  the  sum- 
mons of  "in,junction  allowed"  need 
not  be  signed  by  the  clerk.  State  v. 
Pierce,  51  Kan.  241,  32  Pac.  924. 

17,  Pell  v'.  Lander,  8  B.  Mon.  (Ky.) 
554;  Williams  V.  Huff,  Dall.  (Tex.) 
554,  injunction  conditional  on  giving 
bond. 

[a]  If  the  order  provides  the  injunc- 
tion shall  issue  upon  the  filing  of  the 
bill,  the  injunction  does  not  become 
effectual  until  the  filing  thereof.  Wins- 
low  V.  Nayson,  113  Mass.  411. 

18,  See  9  Standaed  Peoc.  623,  also 
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Recitals.  —  The  order  directing  the  issuance  of  the  injunction  is  not 
to  be  treated  as  a  nullity  because  it  does  not  specifically  define  the 
matter  upon  which  the  writ  is  to  operate  since  the  order  is  to  be  con- 
strued with  reference  to  the  prayer  and  object  of  the  writ.^^  Under 
some  statutes,  the  order  must  state  the  grounds  upon  which  the  in- 
junction is  issued.^" 

Jurisdictional  facts  need  not  be  recited  in  the  order.^^ 

As  to  Bond.  —  While  statutes  in  some  jurisdictions  require  the  order 
to  provide  that  plaintiff  must  give  a  bond,^^  the  terms  and  conditions 
of  the  injunction  bond  need  not  be  repeated  in  the  order  where  they 
are  prescribed  by  statute.^* 

Inserting  Conditions  as  to  Dissolution.  —  "Where  the  petition  states  suffi- 
cient facts  under  a  statutory  right  to  an  injunction,  the  order  granting 
the  injunction  should  not  be  qualified  so  as  to  provide  for  its  dissolu- 
tion upon  the  giving  by  the  defendant  of  a  bond.^*  Nor  can  the  court 
grant  an  injunction  and  dissolve  it  at  the  same  time  and  by  the  same 
order,  so  as  to  allow  an  application  for  a  reinstatement  to  the  appellate 
court.^" 


Summers  v.  First  Nat.  Bank,  51  Fla. 
564,  40  So.  622;  Lothrop  v.  South  worth, 
5  Mich.  436. 

[a]  In  Lothrop  v.  Southworth,  5 
Mieh.  436,  the  form  was  as  follows: 
"Let  an  injunction  issue  agreeably  to 
the  prayer  of  the  foregoing  bill;  and  it 
is  ordered  accordingly  until  the  further 
order    of    this    court,    the    complainant 

first  giving  bond  in    dollars 

according  to  the  provisions  of  § 

Eev.  St. 

-,  Circuit  Judge. 


3,  1855."  See  also  Summers  v. 
First  Nat.  Bank,  51  Fla.  564,  40  So. 
622,  623. 

[b]  For  order  by  probate  judge  in 
absence  of  district  judge,  see  Bracken 
V.  Stone,  20  Okla.  613,  95  Pac.  236. 

[c]  In  Suit  To  Restrain  Water 
Company. — Griflith  v.  Vicksburg  Water 
Works  Co.,  88  Miss.  371,  388,  40  So. 
1011. 

[d]  Terms  Not  Stated  in  Order. 
An  injunction  is  not  without  authority 
of  law  because  the  endorsement  made 
by  the  judge  granting  the  injunction 
directed  to  the  clerk  says:  "Injunction 
granted  on  the  usual  terms,"  where 
the  statute  does  not  require  the  terms 
upon  which  the  injunction  is  granted 
shall  be  stated  in  the  order  directed 
to  the  clerk.  Harman  v.  Howe,  27 
Gratt.  (Va.)   676. 

19.  Hamilton  v.  State,  32  Md.  348, 
352. 

20.  N.   Y.  Code    Civ.    Proo., 
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Brockway  .v.  Miller,  144  App.  Div.  239, 
128  N".  T.  Supp.  1079;  Meyer  v.  Moress, 
106  App.  Div.  556,  94  N.  Y.  Supp.  771. 

21.  Powers  v.  Wright,  39  Mo.  App. 
205,  wherein  it  was  contended  that  the 
order  should  have  shown  absence  of 
circuit  court  judge  from  county  at 
time  of  granting  by  county  judge. 

22.  _  Ky.  Civ.  Code,  §278,  subsec.  3 
(provides  it  shall  fix  the  amount  of  the 
bond  and  the  terms) ;  St.  Bernard  Coal 
Co.  V.  Pittsburg  Coal  Co.,  112  Ky.  418, 
423,  64  S.  W.  288;  Stevenson  v.  Miller, 
2  Litt.  (Ky.)  306;  Werbelovsky  v. 
Michael,  106  App.  Div.  138,  94  N.  Y. 
Supp.  156;  Code  Civ.  Proc,  §611. 

23.  Stevenson  v.  Miller,  2  Litt. 
(Ky.)  306;  Harman  v.  Howe,  27  Gratt. 
(Va.)   676. 

[a]  In  such  case  an  order  directing 
the  condition  of  a  bond  (1)  "as  the 
law  directs"  (Stevenson  v.  Miller,  2 
Litt.  (Ky.)  306),  (2)  or  "on  the  usual 
terms"  is  sufB.cient.  Harman  v.  Howe, 
27  Gratt.  (Va.)   676. 

[b]  Though  a  statute  requires  the 
penalty  of  the  bond  to  be  prescribed 
by  the  court  in  its  order,  an  order 
granting  an  injunction  restraining  the 
enforcement  of  a  judgment  "on  the 
usual  terms"  is  sufficient  as  a  bond  in 
double  the  size  of  the  judgment  is  con- 
templated. Harman  v.  Howe,  27  Gratt. 
(Va.)  676. 

24.  Union  L.  Co.  v.  Allen,  114  Ga. 
346,  40  S.  E.  231. 

25.  St.  Bernard  Coal  Co.    v.    Pitta- 
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3.  Amendment.  —  An  order  adjudging  that  the  "injunction  issue 
as  prayed  for,"  the  petition  praying  for  both  a  temporary  and  per- 
manent injunction  may  he  amended  so  as  to  show  it  is  a  temporary 
injunction  only.^°  So  also  where  the  judge  inadvertently  grants  a  per- 
manent injunction  upon  a  preliminary  hearing,  the  order  may  be 
amended  to  make  it  interlocutory  only.^"*  Where  the  order  fails  to 
require  a  bond,  it  may  be  amended  to  so  provide.^^ 

C.  FoEMAL  Kequisites.  —  1.  In  General.  —  No  particular  form  is 
required  in  a  writ  of  injunction ;  the  substantial  thing  is  an  authentic 
notification  to  the  defendants  of  the  mandate  of  the  judge,  which  they 
must,  at  their  peril,  obey.^^ 

Approved  forms  of  injunctions  and  restraining  orders  may  be  found  in 
the  authorities  cited  in  the  note.^^ 


burg  Coal  Co.,  112  Ky.  418,  64  S.  "W. 
288,  reversing  Poyntz  v.  Shackleford, 
107  Ky.  546,  54  S.  W.  855,  on  this 
point. 

26.  Unity  Cotton  Mills  v.  Dunson, 
131  Ga.  258,  62  S.  E.  179. 

26a.  Brunswick  v.  Williams,  131  Ga. 
429,  62  S.  E.  230;  See  also  Atlantic, 
etc.  Co.  V.  Brown,  129  Ga.  622,  59  S. 
E.  278. 

27.  WeAelovsky  v.  Michael,  106  App. 
Div.  138,  94  N.  Y.  Supp.  156;  State 
ex  rel.  Bates  v.  County  Comrs.,  96  S.  C. 
29,  79  S.  E.  522. 

28.  Summers  v.  Farish,  10  Cal.  347, 
353;  Davis  v.  Champion  Fibre  Co.,  150 
N.  C.  84,  63  S.  E.  178. 

[a]  Particular  Words  Not  Esquired. 
"It  is  not  important  whether  a  tem- 
porary writ  of  injunction  in  form  re- 
strains defendant  from  doing  the 
threatened  act  until  the  further  order 
of  the  court,  or  during  the  pendency 
of  the  action,  or  whether  both  expres- 
sions be  omitted  therefrom.  By  opera- 
tion of  law  such  a  writ  continues  in 
force  from  the  time  of  its  issuance 
until  the  court  makes  some  further 
order  with  respect  thereto,  and  this 
whether  the  writ  expressly  so  provides 
or  not.  It  is  usual,  however,  for  a 
tiemporary  writ  to  contain  express 
words  of  limitation,  as  in  this  case." 
State  ex  rel.  Leary  v.  District  Court, 
78  Minn.  464,  81  IST.  W.  323,  324. 

[b]  An  injunction  in  these  words: 
"That  the  defendants  be,  and  they 
are^  hereby,  restrained  and  enjoined, 
until  tlie  further  order  of  the  court," 
setting  out  the  acts  enjoined,  is  a 
temporary  injunction  only.  The  words 
"until  the  further  order  of  the  court" 


indicates  clearly  that  the  order  was  in- 
tended only  as  a  preliminary  of  the 
temporary  injunction.  Andrews  v. 
Sumter,  etc.  Co.,  87  S.  C.  301,  69  S.  E. 
604. 

29.  See  9  Standard  Peoc.  620,  et 
seq. 

[a]  "State  of  California,  County  of 
Sierra,  ss. — The  People  of  the  State  of 
California  to  H.  B.  Summers,  B.  C. 
Stephens,  and  Hazeltine,  greet- 
ing: Whereas,  an  order  has  been  made 
by  the  Hon.  Niles  Searlea,  District 
Judge  of  the  Fourteenth  Judicial  Dis- 
trict Court,  in  and  for  Sierra  County, 
and  State  of  California,  enjoining  and 
restraining  you  and  each  of  you,  as 
well  as  your  servants,  employes,  and 
all  other  persons,  acting  by,  through,  or 
under  you,  from  taking  or  exercising 
any  control,  management,  or  possession 
of  any  of  the  goods,  wares,  merchan- 
dise, tooks  of  account,  moneys,  credits, 
or  other  property  or  effects  whatever, 
of  the  said  partnership  of  Summers  & 
Co.,  from  collecting  any  and  all  debts, 
dues,  and  demands,  owing  to  said  part- 
nership, by  any  person  or  persons 
whomsoever,  or  in  any  other  manner 
whatever,  with  said  partnership  prop- 
erty and  business: 

'Now,  therefore,  the  plaintiff  having 
filed  their  tend  as  required,  you  and 
each  of  you,  as  well  as  your  agents,  and 
all  other  persons,  are  hereby  com- 
manded to  obey  this  writ,  under  the 
pains  and  penalties  of  the  law. 

, '  Given  under  my  hand  and  the  seal 
of  the  District  Court  of  Sierra  County, 
California,  this  twenty-first  day  of 
August,  A.  D.  1856. 

(L.   S.) 

'Alfred  Helm,  Clerk,  D.  C  " 
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2.  Written  and  Signed.  —  A  temporary  restraining  order  must  be 
in  writing  though  not  expressly  required  by  statute.^"  It  should  be 
signed  by  the  judge.^^ 


Summers  v.  Tarish,  10  Cal.  347,  352. 

[b]  See  the  following  for  forms  of 
injunction  to  restrain  the  enforcement 
(1)  of  a  judgment  (American,  etc.  Co. 
V.  Voigt,  103  111.  App.  659,  (2)  or  the 
interference  with  partnership  assets 
(Summers  v.  Pariah,  10  Cal.  347,  352), 
(3)  or  picketing.  Union  Pae.  B.  Co. 
V.  Euef,  120  Fed.  102,  129. 

[e]  Temporary  Restraining  Order. 
"Now,  on  this  11th  day  of  April,  1905, 
the  above  entitled  matter  comes  on 
to   be   heard   before    the   undersigned, 

B.  F.  Burwell,  Judge  of  the  above- 
entitled  court,  the  said  plaintiff  appear- 
ing by  his  attorneys,  J.  H.  Everest 
and  C.  F.  Smith,  and  the  Court  hav- 
ing examined  the  petition  duly  verified 
by  the  plaintiff  and  the  supplementary 
affidavit  sworn  to  by  said  plaintiff  and 
filed  herein,  finds  that  said  petition 
and  affidavit  has  been  duly  filed  in  the 
office  of  the  clerk  of  this  court,  and 
that  said  petition  and  affidavit  show 
the  said  plaintiff  to  be  entitled  to  a 
temporary  restraining  order,  pending 
the  hearing  upon  the  application  for 
a  temporary  injunction  herein,  upon 
the  execution  of  a  good  and  sufficient 
bond  in  the  sum  of  one  thousand  & 
no/100  dollars,  to  be  approved  by  the 
clerk  of  this  court  and  filed  with  said 
clerk. 

"It  is  therefore  ordered  by  the 
court  that  the  said  defendants,  Lewis 

C.  Grimes,  L.  C.  Grimes,  Jr.,  Frank 
Curry  and  Eoe  Curry,  and  each  of 
them,  are  hereby  forbidden  and  re- 
strained from  going  upon,  trespassing 
upon,  or  in  any  way  interfering  with 
the  said  plaintiff  in  the  use  and  pos- 
session of  the  land  described  in  said 
plaintiff's  petition,  to-wit  (here  insert 
description)  until  the  further  orders 
of  this  court,  and  that  the  hearing 
upon  the  application  of  said  plaintiff 
for  a  temporary  order  herein  be  and 
hereby  is  set  for  April  22,  1905,  at 
9  o'clock  a.  m.,  before  the  above  en- 
titled court,  at  Oklahoma  City,  said 
county  and  territory,  and  the  said  Lewis 
C.  Grimes  is  hereby  restrained  and  for- 
bidden either  by  himself,  or  through 
his  agents,  servants,  employes,  tenants 
and  any  and  aU  other  persons  acting 
by,   through,   or  under    his    authority, 
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from  plowing  up  and  cultivating  any 
portion  of  said  lands,  or,  from  destroy- 
ing or  harvesting  any  of  the  crops  now 
growing  on  said  lands,  and  from  in 
any  way  interfering  with  the  plaintiff 
Levi  J.  Pipher,  in  the  quiet  use  and 
enjoyment  of  the  said  lands  and  prem- 
ises until  the  further  order  of  this 
court  or  the  judge  thereof,  and  the 
hearing  upon  said  application  for  a 
temporary  injunction  herein,  provided, 
however,  that  this  order  shall  not  take 
effect  until  said  plaintiff  shall  have 
executed  and  filed  with  the  clerk  of 
this  court  a  good  and  sufficient  bond 
with  sureties,  to  be  approved  by  the 
clerk  of  this  court,  in  the,  sum  of  one 
thousand  &  no/100  dollars,  conditioned 
that  he  will  pay  to  the  said  defendants 
any  and  all  damages  which  they  may 
sustain  if  this  order  shall  have  been 
wrongfully  obtained  and  issued. 

"And  the  said  defendants  and  each 
of  them  are  hereby  commanded  to  ap- 
136  ar  before  the  undersigned  judge  of 
the  above-entitled  court  at  9  o'clock 
a.  m.  of  the  22nd  day  of  April,  1905, 
and  then  and  there  show  cause,  if  any, 
why  a  temporary  injunction  shall  not 
issue  herein  against  them,  pending  the 
final  h^afing,  ^nd  disposition  of  this 
caus^i 

B.  F.  Burwell, 
"Judge,  Third  Judicial  District." 
Ex  parte  Grimes,  20  Okla.  446,  94  Pae. 
668. 

30.  There  can  be  no  agreement  that 
the  restraining  order  shall  be  made  by 
parol,  or  that  the  parties  will  be  bound 
the  same  as  if  an  injunction  had  issued 
when  none  has  in  fact  been  legally 
made.  Kiser  v.  Lovett,  106  Ind.  325, 
6  N.  E.  816. 

31.  Kiser  v.  Lovett,  106  Ind.  325,  6 
N.  E.  816. 

[a]  The  signed  order  of  injunction 
and  not  the  minutes  of  the  clerk  de- 
termines what  acts  are  enjoined.  Parties 
cannot  be  punished  as  for  contempt 
for  acts  in  violation  of  injunction  as 
shown  by  minutes  of  clerk  where  not 
in  violation  of  signed  order.  State  i). 
Bell,  34  Wash.  185,  75  Pae.  641. 

[b]  That  the  injunction  was  signed 
by  the  judge  having  authority  to  issue 
it  in^th6_first_instance  where  the  pre- 


INJUNCTIONS 


185 


3.  Contents  of  Writ  or  Injunctional  Order.  —  a.  In  General.  —  In 
the  absence  of  statute  the  direction  as  to  the  statutory  bond  required 
need  not  be  embodied  in  the  injunction/^  but  statutory  provisions  in 
some  jurisdictions  make  certain  recitals  necessary.^^  It  should  appear 
on  the  face  of  the  process  either  by  a  recital  of  the  fact  or  necessary 
inference  that  it  issued  under  proper  authority,^*  but  it  is  unnecessary 
to  recite  jurisdictional  facts.''  It  is  the  duty  of  the  complainant  to 
see  that  the  writ  of  injunction  is  no  broader  in  its  command  than  the 
order  of  the  court  authorized.'"' 

Setting  Forth  Acts  To  Be  Restrained. —  The  injunction  order  must  be 
direct  and  specific,  not  general  and  sweeping/^  and  must  be  so  clear 


liminary  hearing  was  before  another 
judge  in  his  absence  and  the  order  so 
recited,  does  not  render  the  injunction 
roid.  State  v.  Pierce,  51  Kan.  241,  32 
Pac.  924. 

32.  Manley  v.  Leggett,  17  N".  T. 
3upp.  68. 

33.  Texas  Eev.  St.  (1897),  §2999. 
[a]    Under  the  New   York    statute, 

the  order  must  contain  a  recital  of 
the  grounds  (1)  of  its  issuance  (Meyer 
V.  Moress,  106  App.  Div.  556,  94  N.  Y. 
Supp.  771  [Code  Civ.  Proc.  610] ;  Werbe- 
lovsky  V.  Michael,  106  App.  Div.  138, 
94  N.  T.  Supp.  556),  (2)  but  the  fail- 
ure to  BO  allege  may  be  cured  by 
amendment.  Werbelovsky  v.  Michael, 
106  App.  Div.  138,  94  N.  f.  Supp.  156; 
Hotchkiss  V.  Hotehkiss,  50  Hun  604,  2 
N.  Y.  Supp.  825. 

34.  Governor  v.  Wiley,  14  Ala.  122, 
181. 

35.  Under  a  statutory  provision  re- 
quiring the  applicant  to  a  county  court 
before  the  court  is  enabled  to  grant  an 
injunction  to  produce  evidence  showing 
certain  other  courts  are  not  in  session, 
pr  any  judge  within  the  county,  the 
injunction  need  not  recite  such  proof 
had  been  made.  Powers  v.  Wright,  39 
Mo.  App.  205. 

[a]  The  injunction  order  need  not 
aver  in  the  words  of  the  statute  that 
the  conduct  of  the  defendant  is  such 
as  _  to  defeat,  impair,  impede,  or 
prejudice  a  right  or  remedy  of  the 
plaintiff.  If  the  papers  upon  which 
the  order  rested  contains  facts  show- 
ing that  such  would  be  the  result,  it 
would  be  sufficient.  Fisher  v.  Lang- 
bein,  103  N.  Y.  84,  8  N.  E.  251;  Prince 
Mfg.  Co.  V.  Prince's  MetalUe  Paint 
Co.,  4  N.  Y,  Supp.  348. 

35a.    Sturges  v.  Hart,  45  Til.  103. 

86.  Conn. — Kaspar  v.  Dawson,  71 
Conn.  405,  42  Atl.  78;  Baldwin  v.  Miles, 


58  Conn.  496,  20  Atl.  618;  Rogers  Mfg. 
Co.  V.  Eogers,  38  Conn.  121.  HI. — Kneip 
V.  Schroeder,  144  111.  App.  620;  Build- 
,ers,  etc.  Co.  v.  Advisory,  etc.  Trades, 
116  111.  App.  264,  267.  Mich.— Ballen- 
tine  V.  Webb,  84  Mich.  38,  47  N.  W. 
485,  13  L.  E.  A.  321.  N.  Y.— Sullivan 
V.  Judah,  4  Paige  444;  Orvis  ».  Nat. 
Com.  Bank,  81  App.  Div.  631,  80  N.  Y. 
Supp.  1029;  Lyon  v.  Botchford,  25 
Hun  57.  S.  C— State  v.  City  Club,  83 
S.  0.  509,  65  S.  E.  730  (general  in- 
junction against  sale  of  liquors  in  state 
refused) ;  Norris  v.  Cobb,  8  Eich.  58. 
Eng. — Parker  v.  First  Ave.  Hotel  Co., 
L.  E.  24  Ch.  Div.  282;  Low  v.  Innes, 
10  Jur.  (N.  S.)  1037,  46  Eng.  Eeprint 
929. 

[a]  That  the  decree  is  partly  cer- 
tain and  in  other  parts  vague  and  un- 
certain is  not  ground  for  writ  of  error; 
the  remedy  is  to  apply  to  the  court 
which  made  the  order  to  modify  it. 
Boardman  v.  Meriden  Britannia  Co.,  36 
Conn.  207. 

[b]  Interfering  With  Business.— "A 
court  may,  in  a  proper  case,  enjoin 
acts  or  conduct  because  such  acts  or 
conduct  interfere  with  and  injure  the 
trade  and  business  of  the  complainant, 
but  a  court  will  not  order  an  injunc- 
tion which  alone  in  general  and  sweep- 
ing terms  enjoins  a  defendant  from  un- 
lawfully interfering  with  or  injuring 
the  business  of  complainant.  Such  an 
order,  when  made,  is  made  as  a  part 
of  an  order  for  an  injunction  to  re- 
strain certain  particular  and  specified 
acts."  Builders'  Painting  &  D.  Co.  v. 
Advisory  Board  Bldg.  Trades,  116  111. 
App.  264. 

[c]  An  injunction  the  effect  of 
which  is  to  prohibit  the  violation  of 
the  state  anti-trust  laws  without  speci- 
fying what  acts  would  constitute  such 
violation  is  too  indefinite.     Lone  Star 
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and  explicit  in  its  terms  that  all  persons  to  be  affected  by  it  should 
be  definitely  informed  as  to  what  they  are  restrained  from  doing,^' 


Salt    Co.   V.  Blount    (Tex.    Civ.   App.), 
107  S.  W.  1163. 

[d]  An  injunction  may  he  ffrantefi 
in  general  terms  subject  to  the  right 
of  defendant  to  apply  to  the  court  for 
such  modification  as  may  be  equitable 
and  proper.  Authors,  etc.  Assn.  v. 
O 'Gorman  Co.,  147  Fed.  616.  See  also 
Social  Eeg.  Assn.  v.  Murphy,  128  Fed. 
116. 

[e]  The  Secret  Formulae  Whose  Sale 
Was  Enjoined  Need  Not  Be  Inserted 
in  the  Injunction. — A  general  decree 
enjoining  the  defendant  from  selling 
or  disposing  of  any  of  the  formulas 
or  formula  notes  sold  by  the  receiver 
to  defendant  and  from  revealing  the 
contents  of  any  of  the  formulas  or  for- 
mula notes  to  any  other  person  or  cor- 
poration either  by  disposing  of  them 
or  in  any  other  manner  is  sufficient. 
Pomeroy  Ink  Go.  v.  Pomeroy,  77  N.  J. 
Eq.  293,  78  Atl.  698. 

37.  XT.  S.—In  re  Huntley,  85  Fed. 
889,  893,  29  C.  0.  A.  468  (decree  void 
for  uncertainty  and  not  sufficient  as 
basis  for  contempt  proceedings) ;  Ar- 
thur V.  Oakes,  63  Fed.  310,  11  G.  C.  A. 
■209,  24  U.  S.  App.  239,  25  L.  E.  A. 
144  (restraining  conspiracy  "to  strike 
or  join  in  a  strike"  is  too  general); 
United  States  v.  Atchison,  etc.  E.  Co., 
142  Fed.  176;  St.  Louis  Min\,  etc.  Co. 
V.  Montana  Min.  Co.,  58  Fed.  129.  Ala. 
Governor  v.  Wiley,  14  Ala.  172,  181, 
execution,  enforcement  of  which  is  re- 
strained should  be  particularly  de- 
scribed. Cal. — Jordahl  v.  Hayda,  1  Cal. 
App.  696,  82  Pae.  1079,  restraining 
boycott.  Conn. — Eobinson  v.  Clapp, 
65  Conn.  365,  32  Atl.  939,  29  L.  E.  A. 
582  (restraining  erection  of  building  so 
near  as  to  exclude  the  light  from  com- 
plainant's house  is  too  indefinite); 
Baldwin  v.  Miles,  58  Conn.  496,  20  Atl. 
618  lU.— Oehler  v.  Levy,  139  111.  App. 
294,  300,  affirmed,  234  111.  595,  85  N.  E. 
271.  Ind.— Earth  v.  Pittsburg,  etc.  E. 
Co.,  175  Ind.  554,  93  N.  E.  535;  Kiser 
V.  Lovett,  106  Ind.  325,  6  N.  E.  816. 
Kan. — Hutchinson  v.  Delano,  46  Kan. 
345,  26  Pac.  740.  La.--Delta  Duck  Club 
V.  Barrios,  135  La.  357,  65  So.  489;  Wil- 
liams V.  Douglass,  21  La.  Ann.  468,  lands 
upon  which  trespasses  are  enjoined  must 
be  sufficiently  described;  Avery «.  Onil- 
lon,  10  La.  Ann.  127.  N.  Y.— G.  P.  Harvey 
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Co.  V.  Nat  Drug  Co.,  75  App.  Div.  103, 
77  N.  Y.  Supp.  674;  Little  v.  Gallus. -i 
39  App.  Div.  646,  57  N.  Y.  Supp.  104; 
Lyon  V.  Botehford,  25  Hun  57.  N.  C, 
Davis  V.  Champion  Fiber  Co.,  150  N. 
C.  84,  63  S.  E.  178.  N.  D.— Began  ». 
Sorenson,  13  N.  D.  357,  100  N.  W. 
1095.  Pa. — Collins  v.  Wayne  Iron 
Wks.,  227  Pa.  326,  76  Atl.  24,  requir- 
ing "abatement  of  nuisance"  is  not 
sufficient.  Tex. — ^Lone  Star  Salt  Co.  v. 
Blount,  49  Tex.  Civ.  App.  138,  107  S. 
W.  1163;  Bounds  v.  Hubbard  City,  47 
Tex.  Civ.  App.  233,  105  S.  W.  56. 
Utah. — ^Hague  v.  Juab,  etc.  Co.,  37  Utah 
290,  107  Pac.  249. 

[a]  "Its  language  should  be  so  clear 
that  an  unlearned  man  can  understand 
it  without  employing  counsel.  (Laurie 
V.  Laurie,  9  Paige  234;  Moat  v.  Hol- 
bein, 2  Edw.  Ch.  188.)  It  should  be  so 
expressed  that  defendants  may  distinct- 
ly understand  what  is  prohibited. 
(Clark  V.  Clark,  25  Barb.  76."  Lyon 
V.  Botehford,  25  Hun   (N.  Y.)   57. 

[b]  "The  entry  of  an  injunction  is, 
in  some  respects,  analogous  to  the  pub- 
lication of  a  penal  statute;  it  ts  a  notice 
that  certain  things  must  be  done  or 
not  done,  under  a  penalty  to  be  fixed 
by  the  court.  Sullivan  V.  Jones  & 
Laughlin  Steel  Co.,  222  Pa.  72,  70  Atl. 
775.  Such  a  decree  should  be  as 
definite,  clear,  and  precise  in  its  terms 
as  possible,  so  that  there  may  be  no 
reason  or  excuse  for  misunderstanding 
or  disobeying  it,;  and,  when  practicable, 

it  should  plainly  indicate  to  the  de- 
fendant all  of  the  facts  which  he  is 
restrained  from  doing,  without  calling 
upon  him  for  inferences  or  conclusions 
about  which  persons  may  well  differ." 
Collins  V.  Wayne  Iron  Wks.,  227  Pa. 
326,   76  Atl.   24. 

[c]  The  misnomer  of  defendant  as 
Alonzo  and  Elorenzo  Irwan  instead  of 
Lorenzo  Irwin  does  not  render  the  re- 
straining order  void.  Uhl  V.  Irwin,  3 
Okla.  388,  41  Pac.  376. 

[d]  Vagueness  Considered  on  Con- 
tempt.— ^"This  circumstance  of  the 
vagueness  of  the  injunction  and  its 
irregularity  on  that  account  is  to  he 
taken  into  consideration  in  any  pro- 
ceedings to  punish  a  defendant  for  the 
violation  of  its  provisions,  and  the  in- 
junction  should  be   dissolved  on  that 
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especially  where  all  the  acts  complained  of  are  not  unlawful  or 
nuisances.^'  But  a  judgment  perpetually  enjoining  the  commission  of 
certain  acts  without  any  further  adjudication  is  sufficient  where  the 
findings  of  fact  and  conclusions  of  law  are  full  and  specific."^*  The 
property  to  which  the  injunction  is  intended  to  apply  should  also  be 
clearly  designated.^^ 

Penalty.  —  No  provision  commanding  and  enjoining  the  defendant 
under  a  specified  money  penalty  need  be  inserted  in  the  injunction.'"' 

b.  Of  Bestraining  Order.  —  Where  an  ex  parte  restraining  order 
may  only  issue  upon  a  specified  showing,  it  should  contain  a  recital 
that  such  showing  was  made,*'^  and  should  state  wherein  the  party 
complained  of  was  to  be  restrained,*^  and  that  it  should  last  until  the 
hearing  provided  for  in  the  order  to  show  cause,  or  until  the  further 
Order  of  the  eourt.*^ 

4.  May  Injunction  Refer  to  Bill.  —  While  an  injunction  should  in 
itself  be  sufficient  to  apprise  the  party  of  what  he  is  restrained  from 
doing,  without  resorting  to  the  bill  on  file,**  references  to  the  petition 
are  common  and  .are  not  so  objectionable  as  to  render  the  injunction 


aeeount. "    Lyon  v.  Botchford,  25  Hun 
(N.  T.)   57. 

[e]  Interference  With  Business. — ^A 
decree  enjoining  defendants  from  in 
any  manner  interfering  witli  complain- 
ant's business  by  means  of  threats  or 
intimidation  of  any  tind  or  nature 
without  specifying  the  particular  acts 
enjoined  is  not  open  to  the  objection  of 
being  indefinite  and  uncertain.  Jordahl 
«.  Hayda,  1  Cal.  App.  696,  82  Pac.  1079. 

38.  Georgia  E.  Co.  v.  Maddox,  116 
6a.  64,  42  S.  E.  315. 

38a.  Walker  v.  McGinness,  9  Idaho 
162,  72  Pac.  885. 

[a]  Where  the  final  judgment  en- 
joining the  collection  of  an  illegal  tax 
failed  to  specify  the  amount  of  the  tax 
enjoined,  but  in  general  terms  enjoined 
the  collecting  of  any  assessment  against 
the  plaintiff  by  the  defendant,  and  the 
municipality  claimed  no  other  tax 
against  the  plaintiff,  the  judgment  was 
sufficiently  certain  to  make  it  valid. 
City  of  Lancaster  v.  Pope,  156  Ky.  1, 
160  S.  W.  509. 

39.  Ky.— Wallace  v.  Friend,  20  Ky. 
L.  Eep.  1270,  49  S.  W.  181.  La.— Delta 
Duek  Club  v.  Barrios,  135  La.  357,  65 
So.  489;  Avery  v.  Onillon,  10  La.  Ann. 
127,  land  upon  which  trespasses 
are  enjoined  not  sufficiently  de- 
scribed. N.  Y.— Moat  V.  Holbein, 
2  Edw.  Ch.  188;  Sullivan  v.  Judah, 
4  Paige  444  (particular  holdings  with 
the  erection  of  which  the  defendants 
were  restrained  from  proceeding  should 


be  described  with  sufficient  certainty) ; 
Harvey  v.  National  Drug  Co.,  75  App. 
Div.  103,  77  N.  Y.  Supp.  674  (sale  of 
pharmaceutical  preparations,  the  for- 
mulae of  which  was  obtained  from  con- 
fidential employe,  should  be  specified). 

40.  Low  V.  Hauel,  1  Wall.  Jr.  345, 
15  Fed.  Gas.  No.  8,560. 

41.  Strickland  v.  Griffin,  70  Ga.  541, 
550. 

[a]  For  form  of  restraining  order 
restraining  the  enforcement  of  a  judg- 
ment, see  Heman  v.  Einehart,  45  Wash. 
1,  87  Pac.  953. 

42.  Strickland  v.  Griffin,  70  Ga.  541, 
550. 

43.  Strickland  v.  Griffin,  70  Ga.  541, 
550. 

[a]  A  restraining  order  issued  be- 
fore hearing  should  not  extend  any  fur- 
ther than  to  suspend  action  pending 
defendant's  answer.  Thompson  Scenic 
E.  Co.  V.  Young,  90  Md.  278,  44  Atl. 
1024.  , 

44.  Wallace  v.  Friend,  20  Ky.  L. 
Eep.  1270,  49  S.  W.  181;  Lyon  v.  Botch- 
ford,  25  Hun  (N.  Y.)  57;  Sullivan  v. 
Judah,  4  Paige  (N.  Y.)  444. 

[a]  Order  Referring  to  Complaint 
To  Identify  Acts  Restrained. — An  or- 
der restraining  defendants  "from  do- 
ing any  of  the  acts  which  the  plaintiff 
alleges  in  his  said  complaint  herein 
that  you  are  threatening  and  about  to 
do"  is  void  for  uncertainty.  It  mere- 
ly suggests  inquiry.  Began  v.  Soren- 
son,  13  N.  D.  357,  100  N.  W.  1095. 
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unenforceable  where  upon  reference  to  the  petition  the  meaning  is 
obvious  and  could  not  have  been  misunderstood  by  the  defendant.*'' 
D.  Service.  —  1.  Necessity.  —  "While  regularly  the  injunction 
should  be  actually  served  upon  defendants,*^  if  the  parties  be  other- 
wise informed  of  its  issuance  they  will  be  bound  thereby  and  subject 
to  attachment  for  contempt,  though  there  has  been  no  service  or  the 
injunction  has  been  irregularly  served.*^ 


45.  Eogers  Mfg.  Co.  v.  Eogers,  38 
Conn.  121. 

[a]  In  Williamson's  Admr.  ■».  Hall, 
1  Ohio  St.  190j  approved  in  Hopkins  v. 
State,  53  Md.  502,  the  court  decided 
that  a  reference  to  the  bill  makes  it 
a  part  of  the  writ  of  injunction,  and, 
if  there  be  any  difference,  the  bill  con- 
trols the  injunction. 

46.  U.  S.—In  re  Cary,  10  Fed.  622. 
N.  J.— Lee  v.  CargiU,  10  N.  J.  Eq.  331. 
N.  Y. — ^Johnson  v.  Casey,  28  How.  Pr. 
492;  Watson  v.  Fuller,  9  How.  Pr.  425. 
Tenn. — Farnsworth  v.  Fowler,  1  Swan 
1,  55  Am.  Dec.  718. 

[a]  Though  service  of  the  writ  is 
not  provided  for  by  statute,  it  is  im- 
portant that  the  parties  enjoined  have 
notice  of  the  issuance  thereof.  Hibernia, 
etc.  Soc.  V.  Clarke,  110  Cal.  27,  31,  42 
Pac.  425;  Golden  Gate,  etc.  Co.  v. 
Superior  Court,  65  Cal.  187,  190,  3  Pac. 
628. 

[b]  In  Eamsdall  v.  Craighill,  9  Ohio 
198,  it  is  held  that  the  injunction 
against  a  sale  operates  only  from  the 
time  of  notice  to  the  defendant  or  its 
service. 

■  [o]  Since  an  injunction  is  not  oper- 
ative until  the  statutory  bond  is  given, 
verbal  notice  to  defendant's  attorney 
before  the  giving  of  a  bond  is  not  suffi- 
cient; the  injunctiion  must  be  served 
upon  the  defendant.  Elliott  v.  Osborne, 
1  Cal.  396. 

[d]  Service  of  an  injunction  upon 
the  attorney  representing  several  joint 
plaintiffs  in  a  suit  at  law,  the  proceed- 
ing in  which  it  is  sought  to  restrain, 
is  sufficient  where  any  one  of  the  joint 
plaintiffs  was  served.  Seebor  v.  Hess, 
5  Paige  Ch.  (N.  Y.)  85. 

47.  U.  8.— In  re  Eioe,  181  Fed.  217; 
Seattle  Brew.  Co.  v.  Hansen,  144  Fed. 
1011;  Blake  v.  Nesbet,  144  Fed.  279; 
Employers'  Teaming  Co.  v.  Teamsters' 
Joint  Council,  141  Fed.  679;  Mx  parte 
Eichards,  117  Fed.  658;  United  States 
V.  Sweeney,  95  Fed.  434.  Ark.— Pitoock 
V.  State,  91  Ark.  527,  121  S.  W.  742. 
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Cal. — Golden  Gate!,  etc  Co.  v.  Superior 
Court,  65  Cal.  187,  190,  3  Pac.  628; 
Ex  parte  Cottrell,.59  Cal.  420  (service 
of  injunction  upon  defendant  is  not 
condition  precedent  to  attaching  for 
contempt);  Elliott  v.  Osborne,  1  Cal. 
396.  Fla.— Thebaut  *.  Canova,  11  Pla. 
143.  Ga. — Anderson  v.  Hall,  128  Ga. 
525,  58  S.  E.  43;  Murphey  v>.  Harker, 
115  Ga.  77,  41  S.  E.  585.  ill.— Danville 
Bkg.,  etc.  Co.  n.  Parks,  88  111.  170 
(presence  when  order  is  granted  suffi- 
cient) ;  <ilay  v.  People,  94  111.  App. 
598.  la. — Ochampaugh  v.  Powers,  120 
K.  W.  680;  Carr  v.  District  Court,  147 
Iowa  663,  126  N.  W.  791;  Bunting  v. 
Powers,  144  Iowa  65,  120  N.  W.  679; 
Hawks  V.  Fellows,  108  Iowa  133,  78  N. 
W.  812.  Ky.— Bartram  v.  Ohio,  etc.  E. 
Co.,  141  Ky.  100,  132  S.  W.  188.  Mo. 
In  re  Coggshall,  100  Mo.  App.  585,  75 
S.  W.  183,  though  not  a  party  to  the 
suit.  Neb. — State  v.  Dungan,  89  Neb. 
738,  132  N.  W.  305;  State  V.  Baker, 
■62  Neb.  840,  88  N".  W.  124,  127  (in- 
dorsement on  subpoena  sufficient  no- 
tice). N,  J. — ^Kempson  v.  Kempson,  61 
N.  J.  Eq.  303,  48  Atl.  244;  Haring  v. 
Kauffman,  13  N.  J.  Eq.  397;  Corey  v. 
Voorhees,  2  N.  J.  Eq.  5.  N.  C— Davis 
V.  Champion  Fiber  Co.,  150  N.  C.  84, 
63  S.  E.  178.  Okla.— Uhl  v.  Irwin,  3 
Okla.  388,  41  Pac.  376.  Ore. — State  v. 
Laverty,  31  Ore.  77,  49  Pae.  852,  not 
bound  where  no  knowledge  of  decree. 
S.  D.— ,State  v.  Knight,  3  S.  D.  509,  54 
N.  W.  412,  telegram  from  judge  notify- 
ing of  issuance  of  injunction  sufficient 
though  not  signed  by  judge.  Tenn. 
Boils  V.  Boils,  1  Coldw.  284;  Farns- 
worth V.  Fowler,  1  Swan  1,  5.  Tex. 
Mx  parte  Young,  103  Tex.  470,  129  S.  W. 
599;  Ex  parte  Stone  (Tex.  Crim.),  72 
S.  W.  1000.  Vt.— Howe  v.  Willard,  40 
Vt.  654.  W.  Va. — ^Wenger  v.  Fisher,  55 
W.  Va.  13,  46  S.  E.  695.  Wis.— Mead 
V.  Norris,  21  Wis.  310. 

[a]  "With  Regard  to  the  Actual 
Service  of  the  Writ  Out  of  the  Juris- 
diction,— ^It  seems  to  be   well   settled 


INJUNCTIONS 


189 


2.  Time  of  Service.  —  Unless  a  statute  or  rule  of  court  provides 
for  service  of  the  injunction  within  a  specified  number  of  days  after 
its  issuance,*^  the  injunction  must  be  served  within  a  reasonable  time 
after  its  issuance.*^  In  those  states  wherein  the  writ  of  injunction  issues 
prior  to  service  of  the  subpoena  or  summons,  the  injunction  and  sub- 
poena may  be  served  together,^"  but  the  service  of  the  injunction  with- 
out or  prior  to  the  service  of  the  subpoena  is  irregular,  though  it  does 
not  render  the  injunction  void.^^ 

3.  Who  May  Serve. —  Where  the  statute  does  not  provide  by  whom 
the  service  of  an  injunction  shall  be  made,  the  injunction  may  be 
served  by  any  one  authorized  to  serve  a  summons.**^    It  need  not  be 


that  it  is  a  matter  of  bo  consequence 
how  the  fact  of  the  issuing  of  the 
injunction  is  brought  to  the  knowledge 
or  notice  of  the  defendant.  If  he  has 
notice  or  knowledge  of  it,  his  con- 
science is  bound,  and  he  is  liable  to 
the  consequences  of  its  breach  to  the 
same  extent  as  if  it  had  been  actually 
served  upon  him  in  writing."  Kemp- 
son  V.  Kempson,  61  N.  J.  Eq.  303,  48 
Atl.  244,  247. 

[b]  Information  given  ta  defend- 
ant's attorney  as  to  the  issuance  of  the 
injunction  is  not  the  equivalent  of  per- 
sonal notice  to  defendant.  Elliott  v. 
Osborne,  1  Cal.  396. 

[c]  Indorsement  on  Summons. — When 
a  temporary  injunction  is  granted  at 
the  commencement  of  an  action,  it  is 
not  necessary  to  give  any  other  notice 
than  to  indorse  the  summons,  "injunc- 
tion allowed,"  as  tequired  by  statute. 
Such  indorsement  is  a  sufficient  com- 
pliance with  a  condition  of  the  order 
that  it  shall  take  effect  when  the  de- 
fendants are  notified  thereof.  State 
ex  rel.  Minden-Ediaon  Light  &  P.  Co. 
V.  Dungan,  89  Neb.  738,  132  N.  W. 
305. 

[d]  Under  the  Oregon  statute  (§418, 
L.  0.  L.)  there  is  no  necessity  for  serv- 
ing the  defendant  with  the  injunction 
where  he  appears  and  contests  the  is- 
suance of  the  injunction.  This  is  true 
where  he  contests  it  by  an  attorney 
whether  he  is  personally  present  or  not. 
Eeed  v.  Brandenburg  (Ore.),  143  Taa. 
989. 

48.  Lee  v.  Cargill,  10  N.  J.  Eq.  331; 
Daly  V.  Amberg,  126  N.  T.  490,  27 
N.  B.  1038. 

49.  Where  the  writ  was  not  tested 
Until  six  weeks  after  making  the  order 
and  not  served  until  nearly  a  year  after 
this,  a  disobedience  of  the  writ  was 


not  punishable  by  attachment.  McCoi- 
mick  V.  Jerome,  3  Blatchf.  486,  15  Fed. 
Cas.  No.  8,721. 

[a]  After  the  lapse  of  a  long  time 
complainant  must  procure  the  author- 
ity of  the  court  before  he  could  take 
out  the  writ  of  injunction,  or  use  it 
if  previously  in  his  hands.  McCormick 
V.  Jerome,  3  Blatchf.  486,  488,  15  Fed. 
Cas.  No.  8,721. 

50.  Fla.— Thebaut  v.  Canova,  11  Fla. 
143.  N.  Y.— Daly  v.  Amberg,  126  N.  Y. 
490,  27  N.  E.  1038;  Seebor  v.  Hess,  5 
Paige  Ch.  85;  Parker  v.  Williams,  4 
Paige  Ch.  439;  Leffingwell  v.  Chave,  10 
Abb.  Pr.  472,  19  How.  Pr.  54.  Can. 
Wilder  v.  Quebec,  25  Quebec  Super; 
128. 

See  supra,  IX,  A,  1. 

51.  Lash  V.  McCormick,  14  Minn. 
482;  Daly  v.  Amberg,  126  N.  Y.  490, 
27  N.  E.  1038;  Seebor  v.  Hess,  5  Paige 
Ch.  (N.  Y.)  85;  Parker  v.  Williams, 
4  Paige  Ch.  (N.  Y.)  439.  See  supra, 
IX,  A,  1. 

[a]  After  service  of  the  subpoena 
it  is  too  late  to  move  for  a  dissolu- 
tion of  the  injunction  for  failure  to 
serve  the  subpoena  with  the  injunc- 
tion. Seebor  v.  Hess,  5  Paige  Ch.  (N. 
Y.)   85. 

[b]  General  appearance  is  waiver  of 
objection.  Parker  v.  Williams,  4  Paige 
Ch.   (N.  Y.)   439. 

[c]  An  injunction  cannot  be  dis- 
solved upon  the  ground  that  the  service 
of  the  writ  preceded  the  acquisition  of 
jurisdiction-  of  tHe  person,  where  such 
jurisdiction  was  afterward  obtained, 
either  by  the  service  of  the  original 
notice  or  by  an  appearance.  Lodomillo 
Twp.  V.  Cass  Twp.,  54  Iowa  115,  6 
N.  W.  163. 

52.  Golden  Gate  M.  Co.  v.  Superior 
Court,  65  Cal.  187,  3  Pac.  628. 
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served  by  the  sheriff  or  other  officer  unless  required  by  statute.^' 
4.  How  Service  Made.  —  To  effect  a  regular  service  of  an  injunc- 
tion the  writ  itself,  under  the,  seal  of  the  court,  must  be  shown  to 
the  party  against  whom'  it  issues,  and  a  true  copy  thereof  delivered 
to  him;''*  but  statutory  provisions  in  some  states  providing  that  per- 
sonal service  of  writs  and  processes  is  made  by  delivering  a  copy  to 
the  party  upon  whom  service  is  made  rejjder  it  unnecessary  to  show 
the  original,  unless  perhaps  specially  requested  by  the  party.^^  But 
in  the  absence  of  statutory  provisions  as  to  the  mode  of  service,  it  is 
sufficient  if  service  be  made  in  conformity  with  the  mode  prescribed 
for  the  service  of  summons.^^ 

It  is  sufficient  service  in  some  jurisdictions  to  leave  a  copy  of  the 
injunction  at  defendant's  residence.^^  Statutory  provision  sometimes 
require  the  service  of  copies  of  the  papers  upon  which  the  injunction 
was  issued.^^ 

Dispensing  With  Personal  Service.  —  Personal  service  of  a  writ  or  order 
of  injunction  will  be  dispensed  with  where  the  party  is  out,  of  the 
state  or  cannot  be  found,  and  substituted  service  allowed.°°    But  in  the 


53.  Golden  Gate  Con.  H.  M.  Co.  v. 
Superior  Court,  65  Cal.  187,  3  Pac.  628; 
Jordan  v.  Wilson,  69  S.  C.  256,  48  S.  E. 
224. 

[a]  If  the  statute  permits  the 
service  of  writs  by  a  private  person, 
service  of  an  injunction  by  the  sheriff 
of  another  county  than  that  from 
which  the  writ  issued  is  good.  The- 
baut  V.  Canova,  11  Fla.  143,  166. 

54.  Cal. — Edmondson  v.  Mason,  16 
Cal.  386.  N.  J.— Haring  v.  Kauffman, 
13  N.  J.  Eq.  397.  N.  Y.— Coddington 
V.  Webb,  4  Sandf.  639.  See  also  Wat- 
son V.  Puller,  9  How.  Pr.  425.  But 
see  Mayor  v.  Conover,  5  Abb.  Pr.  244. 

[a]  Though  no  injunction  actually 
issued,  if  the  defendant  is  present  at 
the  time  of  the  order  for  the  writ  to 
issue  and  the  order  is  treated  as  the 
equivalent  of  the  writ  by  all  the 
parties,  it  was  binding  as  the  defend- 
ant had  notice  of  the  injunction.  Dan- 
ville,  etc.  Co.  V.  Parks,   88   111.   170. 

55.  Cal. — Eureka  Lake,  etc.  Co.  v. 
Superior  Court,  66  Cal.  311,  5  Pao.  490; 
Edmondson  v.  Mason,  16  Cal.  386.  Ky. 
Eartram  v.  Ohio,  etc.  E.   Co.,  141  Ky. 

100,  132  S.  W.   188.     Eng Woodward 

V.  King,  2  Ch.  Cas.  203,  22  Eng.  Re- 
print 911. 

[a]  Certified  Copy.— Service  of  a 
copy  of  the  injunction  order  by  de- 
livery to  defendant  personally,  though 
such  copy  ia  not  certified  to  by  the 
clerk,  is  sufficient.  Eamstock  v.  Eoth, 
18  Wis.  522. 
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56.  Golden  Gate  Con.  H.  M.  Co.  v. 
Superior  Court,  65  Cal.  187,  3  Pac.  628; 
Edmondson  v.  Mason,  16  Cal.  386. 

[a]  If  the  statute  as  to  service  of 
process  requires  the  delivery  of  a  copy 
for  personal  service,  a  delivery  of  a 
copy  of  the  injunction  is  essential  wheJe 
the  service  is  required  to  be  made  per- 
sonally. Edmondson  v.  Mason,  16  Cal. 
886. 

57.  Morris  V.  Bradford,  19  Ga.  527; 
Bodnam  v.  Morgan,  Cary  102,  21  Eng. 
Eeprint  54. 

58.  Daly  v.  Amberg,  13  N.  T.  Supp. 
379,  affirmed,  126  N.  Y.  490,  27  N.  E. 
1038;  Penfield  v.  White,  8  How.  Pr. 
(N.  Y.)  87. 

[a]  Although  the  failure  to  serve 
the  undertaking  required  by  the  statute 
is  an  irregularity,  it  may  be  cured  and 
the  service  upheld  even  where  the 
undertaking  was  not  in  existence  at  the 
time  of  the  service  by  the  filing  of 
a  bond  nunc  pro  tunc  and  the  injunc- 
tion continued.  Knudsen  v.  Priedery, 
27  Misc.  98,  57  N.  Y.  Supp.  581. 

59.  Haring  v.  Kauffman,  13  N.  J. 
Eq.  397,  wherein  one  of  defendants  and 
his  wife  resided  in  state,  and  service 
of  the  injunction  was  made  upon  the 
wife  and  a  copy  left  with  her  at  the 
place  of  abode  of  her  husband,  who 
could  not  be  found. 

[a]  Necessity  for  Order. — ' '  It  would 
seem,  from  some  of  the  earlier  cases, 
that  leaving  the  injunction  at  the 
dwelling  of  the  defendant  was  a  suffi- 
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absence  of  a  statute  authorizing  it,  there  can  be  no  constructive  service 
of  an  order  of  injunction.^"  Service  upon  the  agents  or  employes  of 
defendant  is  sufficient  though  defendant  has  not  been  served.^^ 

Technical  objections  to  the  mode  of  service  of  the  injunction  will  be 
disregarded  where  the  substantial  rights  of  the  parties  have  not  been 
invaded,"^  and  though  the  service  is  irregular  the  party  served  there- 
with will  be  bound  until  the  service  is  set  aside  unless  it  can  be  shown 
that  it  is  absolutely  void.*' 

5.  Waiver  of  Service.  —  Service  of  the  injunction  may  be  waived 
by  stipulation  or  agreement.®*  Likewise  defects  in  the  service  of  the 
injunction  are  waived  by  a  general  appearance."' 

6.  Return.  —  After  the  filing  of  the  bill  all  proceedings  for  injunc- 
tion must  be  heard  and  determined  by  the  courts  of  the  county  wherein 
the  action  is  pending,**  except  as  statutes  or  rules  of  court  authorize 
courts  of  another  county  to  pass  upon  matters  relating  thereto.*^  Stat- 
utes sometimes  provide  that  injunctions  granted  to  stay  proceedings 
in  a  suit  or  execution  on  a  judgment  shall  be  returnable  to  the  court 
where  such  suit  was  pending  or  such  judgment  was  renderd.'^" 


cient  service,  without  a  special  order 
of  the  court  to  warrant  or  confirm  it. 
Thus,  in  the  19th  and  22d.  years  of 
Elizabeth,  an  attachment  was  ordered, 
upon  proof  that  the  writ  of  injunction 
was  left  at  the  house  of  the  defendant, 
and  that  he  had  disobeyed  it.  Hol- 
gate  and  wife  v.  Grantham,  Gary  58; 
Bodnam  v.  Morgan,  Gary  101.  The 
modern  practice  is  for  the  court,  by 
special  order,  to  dispense  with  per- 
sonal service  where  the  defendant 
avoids  the  service  of  the  writ,  or  other 
circumstances  render  such  order  neces- 
sary or  proper.  Wyatt's  Prac.  Keg. 
232;  Eden  on  Injunc.  (by  Waterman) 
76.  In  Pearce  v.  Grntchfield,  14  Vesey 
206  (33  Eng.  Reprint  500),  it  was 
ordered  that  service  of  the  injunction 
at  the  house  which  appeared  to  be  the 
last  place  of  abode  of  the  defendant, 
though  afterwards  apparently  shut  up, 
should  be  good  service."  Haring  v. 
Kauffman,  13  N.  J.  Eq.  397. 

[b]  In  Haring  v.  Kauffman,  13  N". 
J.  Eq.  397,  one  of  the  defendants  and 
his  wife  were  non-residents,  and  the 
injunction  was  served  out  of  the  state 
on  the  husband,  and  proof  was  made 
that  the  wife  could  not  be  found;  and 
as  to  them  an  order  was  made  that 
such  service  should  be  deemed  valid, 
and  directing  a  copy  of  such  order  to 
be  served  at  the  dwelling-house  of  the 
defendants. 


60.  See  State  v.  Nathans,  49  S.  G. 
199,  27  S.  E.  52,  61. 

61.  Daly  V.  Amberg,  126  N.  Y.  490, 
27  N.   E.  1038. 

[a]  Service  upon  the  mayor  of  a  city 
is  sufScient  without  serving  the  mem- 
bers of  the  council.  People  v.  Sturde- 
vant,  9  N.  Y.  268,  59  Am.  Dec.  536. 

62.  Ades  v.  Levi,  137  Ind.  506,  37 
N.  E.  388:  Knudsen  v.  Priedery,  27 
Miso.  98,  57  N.  Y.  Supp.  581. 

63.  Daly  v.  Amberg,  126  N,  Y.  490, 
27  N.  E.  1038. 

64.  "Waterman  v.  Glark,  58  Vt.  601, 
2  Atl.  578. 

65.  Thebaut  v.  Ganova,  11  Pla.  143; 
Sheffield  v.  Gooper,  21  App.  Div.  518, 
48  N.  Y.  Supp.  639  (submitting  affi- 
davits to  contest  on  motion  to  continue 
a  waiver) ;  Parker  v.  Williams,  4  Paige 
Gh.  (N.  Y.)  439. 

66.  Androscoggin  &  K.  E.  Co.  v. 
Androscoggin  R.  R.  Co.,  49  Me.  392. 

67.  Androscoggin  &  K.  E.  Co.  v. 
Androscoggin  E.  R.  Co.,  49  Me.  392. 

[a]  Though  statute  authorizes  jus- 
tice of  another  county  to  issue  prelim- 
inary injunction  in  certain  cases,  where 
the  act  is  done  by  the  court,  the  act 
is  not  void.  It  is  none  the  less  the 
act  of  the  judge.  Androscoggin  &  K. 
R.  Co.  V.  Androscoggin  R.  R.  Co.,  49 
Me.  392. 

68.  Seligson  v.  Collins,  64  Tex.  314; 
Gooi  V.  Baldridge  &  Co.,  39  Tex.  250. 
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B.  Construction  op  Order.  —  The  language  of  an  injunction 
order  like  that  of  all  other  instruments  must  have  a  reasonable  con- 
struction with  reference  to  the  subject  about  which  ft  is  employed,"* 
the  nature  and  object  of  the  proceeding  in  which  the  injunction  was 
granted/"  and  in  the  light  of  the  prayer  of  the  bill  or  complaint  for 
injunctive  relief,'^  though,  to  ascertain  the  meaning,  of  any  part  of 
the  injunction  order,  the  entire  injunction  should  be  taken  into  ac- 
count.'^ 

An  injunction  order  will  not  be  construed  as  restraining  acts  bene- 
ficial to  complainant  unless  the  words  are  very  clear  to  that  effect." 

F.  Final  Decree.  —  1.  Scope  and  Extent.  —  a.  In  General. 
The  final  decree  may  dissolve  the  preliminary  injunction  in  part  and 
perpetuate  it  in  part,'*  or  perpetuate  an  injunction  as  to  a  portion  of 


69.  111.— Quiney  v.  Bull,  106  111.  337. 
N.  Y.— People  v.  Sturtevant,  9  N.  Y. 
263,  59  Am.  Dec.  586.  Tex. — Bounds  v. 
Hubbard  City,  47  Tex.  Civ.  App.  233j 
105    S.    W.    56. 

[a]  But  in  Wisconsin  Cent.  E.  Co. 
V.  Smith,  52  Wis.  140,  8  N.  W.  613,  it 
is  said  that  since  disobedience  to  a  law- 
ful injunction  is  a  penal  offense,  an  in- 
junction order  must  be  construed  strict- 
ly in  favor  of  the  person  charged  with 
violating  it. 

[b]  Not  Literally  Construed. 
Though  literally  construed,  an  injunc- 
tion inhibits  a  subsequent  appropriator 
from  diverting  any  water  between 
specified  dates,  the  law  reads  into  the 
decree  that  this  inhibition  only  covers 
such  portion  of  the  period  between  the 
'dates  specified  as  plaintiff  has  use  for 
the  water.  Medano  Ditch  Co.  v.  Adams, 
29  Colo.  317,  68  Pac'  431. 

[c]  Though  Collection  of  Money 
Torbidden  an  Action  May  Be  Brought. 
Where  the  injunction  order  forbids  the 
plaintiff  collecting  or  receiving  a  given 
account,  but  expressly  permits  his  at- 
torneys to  collect  the  same  and  to  re- 
tain in  their  possession  the  moneys  so 
collected,  it  cannot  be  construed  as  for- 
bidding the  plaintiff '  from  bringing  an 
action  on  the  account.  Gross  v.  E.  &  S. 
Outfitting  Co.,  140  N.  Y.  Supp.  115, 
wherein  the  court  said:  "Its  inten- 
tion in  my  opinion  was  to  permit  such 
an  action  if  the  amount  of  the  judg- 
ment be  received  by  the  attorneys." 

[d]  Where  a  mandatory  injunction 
is  prohibited  by  statute,  if  the  decree 
is  ambiguous  in  that  it  can  be  construed 
as  a  mandatory  injunction  or  as  merely 
1-estraining  further  destruction  of  prop- 
erty, .it  will  be  construed  so  as  to  up- 

voi.  xiir 


hold  it.    Atlantic,  etc.-  E.  Co.  v.  Brown, 
129  Ga.  622,  59  S.  E.  278. 

70.  TJ.  S. — Helena  v.  Helena  Water- 
works Co.,  173  Fed.  18,  97  C.  0.  A.  320; 
Duluth  V.  Abbott,  117  Fed.  137,  55  C.  C. 
A.  153,  aifirming  104  Fed.  833;  Mor- 
gan's Sons  Co.  V.  Gibson,  122  Fed.  420; 
Hatch  V.  Wallamet  Iron  B.  Co.,  27  Fed. 
673.  HI.— Yeager  v.  Manning,  183  111. 
275,  55  N.  B.  691;  Quiney  v.  Bull,  106 
111.  337.  Md.— Hamilton  v.  State,  32 
Md.  348,  this  may  make  an  otherwise 
indefinite  order  definite.  Wash.— Tay- 
lor V.  Howell-Hill  Mill  Co.,  74  Wash. 
66, 132  Pac.  726.  W.  Va.— McBldowney 
«.  Lowther,  49  W.  Va.  348,  38  S.  B. 
644. 

[a]  Where  a  city  is  restrained  from 
Issuing  bonds  because  the  proijeedinga 
were  defective,  a  decree  enjoining'  the 
issuance  thereof  does  not  prevent  the 
taking  of  new  proceedings.  Helena  v. 
Helena  Waterworks  Co.,  173  Fed.  18, 
97  C.  C.  A.  320. 

71.  Powell  V.  Hammond,  81  Ga.  567, 
8  S.  E.  426. 

[a]  "Where  the  writ  of  injunction 
refers  to  the  bill,  the  latter  may  be  ex- 
amined for  the  purpose  of  ascertaining 
to  what  the  injunction  applies."  Hop- 
kins V.  State,  53  Md.  502,  515,  review- 
ing the  following  authorities:  Md. 
Levy  V.  Taylor,  24  Md.  282,  291.  N.  J. 
Bndicott  v.  Mathis,  9  N.  J.  Eq.  110. 
N.  Y.— Sullivan  v.  Judah,  4  Paige  Ch. 
444;  Freeman  v.  Deming,  4  Edw.  Ch. 
598. 

72.  Baldwin  V.  Miles,  58  Conn.  496, 
501,  20  Atl.  618. 

73.  Wilkinson  V.  First  Nat.  Fire  Ins. 
Co.,  72  N.  Y.  499,  29  Am.  Eep.  166. 

74.  Perry  v.  Kearney,  14  La.  Ann. 
401. 
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the  bill  and  refuse  it  as  to  the  rest/^  or  provide  for  a  modification  in 
•the  future  where  conditions  require  it;'^  but  the  final  decree  cannot 
make  a  temporary  injunction  permanent  in  part    and    continue    it 
temporary  in  part.'^ 

Injunction  should  not  be  any  broader  than  is  essential  to  the  protection 
of  the  complainant,  or  the  requirements  of  the  case  demand."     It 


75.  Stokes  v.  Weems,  72  Ga.  179; 
Clement's  Admrs.  v.  Putnam,  68  Vt.  285, 
35  Atl.  181. 

[a]  A  temporary  order  of  injunction 
may  be  as  broad  and  effective,  during 
the  period  that  it  is  in  force,  as  a  final 
or  perpetual  order  of  the  court.  Upon 
a  final  hearing  of  the  cause  the  court 
may  make  the  temporary  order  a  final 
and  perpetual  order,  or  the  temporary 
order  may  be  modified,  or  wholly  dis- 
solved. Cox  V.  Garrett,  7  Okla.  375, 
380,  54  Pac.  546. 

76.  XT.  S.— Omaha  Horse  R.  Co.  v. 
Cable  T.  Co.,  30  Fed.  324;  McElroy  v. 
Kansas  City,  21  Fed.  257.  Ga. — ^Phil- 
lips V.  Davis,  61  Ga.  159.  Mich. — ^Frink 
V.  Hughes,  133  Mich.  63,  94  N.  W.  601. 
Va. — McNiel  v.  Baird,  6  Munf.  316. 

As  to  modification  of  injunction,  see 
infra,  XIV. 

[a]  A  decree  that  the  injunction 
ought  to  be  and  the  same  is  made  per- 
petual "or  until  the  further  order  of 
this  court"  is  not  affected  by  the  lat- 
ter clause.  Woffenden  v.  Woffenden,  1 
Ariz.  328,  25  Pac.  666. 

77.  Hanson  v.  Ealston,  168  HI.  App, 
163. 

78.  XT.  S.— Oroville  v.  Indiana  Gold 
Dredging  Co.,  165  Fed.  550.  Ark.— Coff- 
man  v.  St.  Francis  D.  Dist.,  83  Ark.  54, 
103  S.  W.  179.  Cal.— Hildreth  v.  Mon- 
tecito  Creek  W.  Co.,  139  Cal.  22,  72  Pac. 
395.  Colo. — Sylvester  v.  Jerome,  19 
Colo.  128,  34  Pac.  760.  Conn. — Kaspar 
V.  Dawson,  71  Conn.  405,  42  Atl.  78; 
Eobinson  v.  Clapp,  65  Conn.  365;  32  Atl. 
939.  D.  C. — American  Fed.  of  Labor  v. 
Buck's  Stove,  etc.  Co.,  33  App.  Cas.  83. 
Ga. — Simmons  v.  McPhaul,  117  Ga.  751, 
45  S.  E.  76,  where  lease  allowed  cut- 
ting of  certain  kinds  of  timber,  decree 
enjoining  any  cutting  is  too  broad.  lU. 
Oehler  v.  Levy,  234  111.  595,  85  N.  E. 
270  (enjoining  keeping  of  any  horse  at 
all  in  a  certain  locality  is  too  broad), 
afflrmmg  139  111.  App.  294;  Fowler  v. 
Loomis,  37  HI.  App.  363,  should  not 
restrain  collection  of  notes  because 
some  notes  are  fraudulent.  Kan. — Kan- 
sas Nat.  Gas  Co.  v.  Harris,  79  Kan.  167, 


100  Pac.  72,  in  suit  against  owner  of 
land  and  oil  lessee,  to  enjoin  interfer- 
ence with  oil  and  gas  exploration,  owner 
not  threatening  to  do  anything  adverse 
to    plaintiff    should    not    be    enjoined. 
Mass. — Beading  Stove   Wks.   v.  Howes 
Co.,  201  Mass.  437,  87  N.  E.  751    (in 
restraining  use  of  trade  mark  must  not 
prevent    sale    of    goods   without   such 
trade  mark) ;    Marshall   Engine   Co.   v. 
New   Marshall   Engine   Co.,   203   Mass. 
410,  89  N.  E.  548  (restraining  doing  of 
business  under  similar  name  should  not 
restrain  receipt   of  mail  under  similar 
name) ;  Foss  v.  Eoby,  195  Mass.  292,  81 
N.   E.    199,   limiting  injunction   to   re- 
straining practice  of  dentistry  in  city 
limits  by  one  partner  who  sold  out  to 
the   other.     Mich. — Hubbard  v.  Miller^ 
27   Mich.   15,   15   Am.   Rep.   153.     Mo. 
Decker  v.  Diemer,  229  Mo.  296,  129  S. 
"W.  936  (whole  tax  levy  should  not  be 
arrested  where  bulk  properly  levied) ; 
Primm  v.  White,  162  Mo.  App.  594,  142 
S.  W.  802  (where  the  only  decree  pos- 
sible was  fl   judgment   restraining   de- 
fendants from  cutting  off  complainant's 
connection    with    an    association    tele- 
phone line,  a  decree  perpetually  enjoin- 
ing them  from  taking  up  the  posts  and 
removing    the    line    was    too    broad) ; 
Crigler  v.  Mexico,  101  Mo.  App.  624,  74 
S.  W.  384,  restraining  city  "forever" 
from   opening   alley   through   premises, 
too  broad.     Mont. — Wilhite  v.  Billings, 
etc.  Co.,  39  Mont.  1,  101  Pac.  168,  de- 
cree  restraining  flooding   of   lands   by 
dam  should  not  require  destruction  or 
rebuilding  of  dam.    Neb. — Francisco  v. 
Furry,   82   Neb.   754,  118   N.  W.   1102, 
maintenance  of  feed  lot  should  not  be 
restrained,    but    only    maintenance    of 
feed    lot    as    nuisance    should    be    re- 
strained.    N.  Y. — Barzilay  v.  Loewen- 
thal,  134  App.  Div.  502,  119  N.  Y.  Supp. 
612    (restraining  during  "pendency  of 
agreement ' '  instead  of  during  pendency 
of  suit) ;  Oppenheim  v.  Thanasoulis,  123 
App.  Div.  494,  108   N.  Y.   Supp.   505; 
Shubert  v.  Angeles,  80  App.  Div.  625, 
80    N.    T.    Supp.    146;    Hallenberg    v. 
Greene,  66  App.  Div.  590,  73  N.  Y.  Supp. 
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should  not  go  beyond  what  the  evidence  shows  complainant  is  entitled 
to/°  and  should  not  extend  for  a  longer  period  than  complainant's 


403,  409;  Peerless  Pattern  Co.  v.  Pic- 
torial Review  Co.,  132  N.  Y.  Supp.  37; 
Union  Mills  v.  Harder,  101  N.  Y.  Supp. 
309,  defendants  could  not  be  restrained 
from  using  name  "Harder  Mfg.  Co." 
in  a  business  other  than  the  knitting 
business  included  in  the  contract  under 
which  defendants  were  restrained.  Okla. 
Weaver  v.  Kuehler,  17  Okla.  189,  87 
Pac.  600.  Pa. — Rider  v.  York  Haven  W. 
&  P.  Co.,  242  Pa.  141,  88  Atl.  903;  Col- 
lins V.  Wayne  Iron  Wks.,  227  Pa.  326, 
76  Atl.  24  (should  not  close  industrial 
works  when  another  decree  safeguard- 
ing complainant's  rights  possible); 
Pennsylvania  R.  Co.  v.  Turtle,  etc.  Co., 
179  Pa.  584,  36  Atl.  348.  S.  C— State 
V.  Columbia  W.  P.  Co.,  82  S.  C.  181,  63 
S.  E.  884.  S.  D.— Lone  Tree  Ditch  Co. 
V.  Rapid  City,  etc.  Co.,  16  S.  D.  451,  93 
N.  W.  650,  where  the  injury  comes  from 
the  use  of  water,  collecting  it  through 
the  day  and  discharging  it  by  night,  a 
decree  enjoining  maintenance  of  dam  is 
too  broad.  Injurious  practice  should  be 
enjoined.  Tenn. — Bridges  v.  Robinson, 
2  Cooper's  Ch.  720.  Tex. — Parriss  v. 
Jewell,  57  Tex.  Civ.  App.  199,  122  S. 
W.  399,  in  restraining  disposal  of  fund 
held  for  payment  of  judgment,  injunc- 
tion should  provide  for  dissolution  on 
payment  of  judgment.  W.  Va. — Hutch- 
inson V.  Landcraft,  4  W.  Va.  312.  Wis. 
Linden  Land  Co.  ■;;.  Milwaukee  Elec, 
etc.  Co.,  107  Wis.  493,  83  N.  W.  851. 

[a]  Unfair  List. — "It  is  urged  that 
the  injunction  as  allowed  is  too  broad, 
for  the  reason  that  appellants  are  en- 
joined from  putting  appellees  on  the 
'unfair  list.'  If  the  only  purpose  of 
putting  one  on  the  'unfair  list,'  and 
the  only  effect,  were  to  notify  members 
of  the  union  of  the  fact  so  that  they 
might  withdraw  their  patronage,  the 
injunction  would  be  too  broad;  but  the 
evidence  in  the  record  is  that  the  pur- 
pose of  that  list  is  not  so  limited,  and 
that  its  purpose  and  effect  is  to  estab- 
lish a  boycott,  and  in  that  view  it  is 
not  too  broad."  Wilson  v.  Hey,  232  111. 
389,  83  N.  E.  928,  930. 

[b]  The  commission  in  the  future  of 
the  same  character  of  acts  as  were  ad- 
judged to.be  wrongful  may  be  enjoined 
in  the  final  decree.  Bitterman  v.  Louis- 
ville, etc.  R.  Co.,  207  U.  S.  205,  28  Sup. 
Ct.  91,  52  L.  ed.  171;  New  York,  etc. 
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R.  Co.  V.  Interstate  Com.  Com.,  200  U. 
S.  .361,  403,  404,  26  Sup.  Ct.  272,  50  L. 
ed.  515;  Scott  i;.  Donald,  165  IT.  S.  107, 
17  Sup.  Ct.  262,  41  L.  ed.  648. 

[c]  Assisting  Breach  of  NegatiM 
Covenant. — A  third  party  engaging  in 
a  business  with  a  partner  wno  had 
previously  Sold  out  a  like  business  and 
covenanted  not  to  engage  in  such  busi- 
ness within  a  certain  territory  during 
a  certain  time,  cannot  be  restrained  in- 
dividually. The  injunction  should  re- 
strain him  only  from  engaging  in  the 
business  as  partner  with  the  individual 
named.  Hubbard  v.  Miller,  27  Mich.  15, 
15  Am.  Rep.  153. 

[d]  Cutting  Timber  in  Excess  of 
Lease. — Where  complainant  admitted  a 
lease  to  defendant,  to  cut  certain  kinds 
of  timber,  but  alleged  that  the  latter 
was  cutting  other  timber  in  excess  of 
his  lease,  the  decree  should  not  enjoin, 
"the  cutting  of  timber,"  but  should 
only  enjoin  defendant  from  cutting  tim- 
ber other  than  that  specified  in  the 
lease.  Simmons  v.  McPhaul,  117  Ga. 
751,  45'  S.  E.  76. 

[e]  Nuisance  in  Use  of  Building. 
Where  the  nuisance  complained  of  con- 
sists in  the  use  of  tl  e  building  and  not 
in  the  building,  the  injunction  should 
not  direct  the  destruction  of  the  build- 
ing. Weaver  v.  Kuehler,  17  Okla.  189, 
87  Pac.  600. 

[f]  Restraining  Action  Under  Stat- 
ute Partially  Void. — Where  a  statute 
gave  the  penitentiary  commissioners  au- 
thority to  remove  the  superintendent 
of  the  penitentiary  and  to  fix  his  salary, 
and  the  first  provision  is  void,  but  the 
second  valid,  a  decree  enjoining  the 
commissioners  from  acting  under  said 
statute  is  too  broad.  Corscadden  v. 
Haswell,  88  App.  Div.  158,  84  N.  Y. 
Supp.  597. 

79.  U.  S. — International  Reg.  Co.  v. 
Recording  Fare  Reg.  Co.,  151  Fed.  199, 
80  C.  C.  A.  475.  Ark.— Bloom  v.  Home 
Ins.  Agency,  91  Ark.  367,  121  S.  W.  293. 
Cal. — Moore  v.  Massini,  43  Cal.  389, 
should  not  restrain  trespasses  on  land 
not  owned  by  complainant  though  in- 
cluded in  the  complaint.  la. — Spence 
V.  McDonough,  77  Iowa  460,  42  N.  F. 
371. 

[a]  Land  Not  Trespassed  Upo". 
The   injunction    decree   should   not  in- 
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interest,^"  nor  cover  more  property  than  is  owned  by  him.®^ 

b.  Conformity  to  Pleading,  Prayer,  and  Court's  Order.  —  The  de- 
cree must  not  exceed  the  relief  asked  for  in  the  prayer  or  extend  beyond 
what  the  plaintiff  claims  in  his  bill,^^  and  should  be  confined  in  its 


elude  an  injunction  restraining  tres- 
pass on  complainant's  property  several 
miles  from  that  trespassed  upon,  though 
such  land  is  described  in  the  complaint, 
there  being  no  showing  that  defendants 
trespassed  or  threatened  to  trespass  on 
such  land.  Martin  v.  Platte  Val.  E.  Co., 
12  Wyo.  432,  76  Pac.  571,  78  Pac.  1093. 

[b]  That  the  injunction  was  too 
broad  in  restraining  defendant  from 
trespassing  on  a  certain  tract  of  land, 
when  the  evidence  showed  defendants 
had  the  right  to  travel  and  improve 
conceded  highways  on  such  tract,  is  not 
ground  for  reversal.  The  party  should 
have  called  the  court's  attention  to 
this  fact,  and  the  judgment  will  be  af- 
firmed with  the  right  to  seek  a  modifica- 
tion thereof  .in  this  respect.  Brown- 
mark  V.  Livingston,  100  111.  App.  474 
(injunction  restraining  destruction  of 
property  at  instance  of  holder  of  trust 
deed  should  not  extend  beyond  lien) ; 
Arndt  v.  Thomas,  90  Minn.  355,  96  N. 
W.  1125. 

80.  Andrews  v.  Kingsbury,  212  111. 
97,  72  N.  E.  11;  Yeager  v.  Manning,  183 
HI.  275,  55  N.  E.  691  (should  not  ex- 
tend beyond  existence  of  easement  in- 
terfered with);  Vansant  v.  Rose,  174 
ni.  App.  389;  Omaha,  etc.  R.  Co.  v. 
Omaha,  90  Neb.  6,  132  N.  W.  731,  an 
injunction  restraining  a  city  from  in- 
terfering with  a  street  railroad  should 
be  limited  to  expiration  of  the  rail- 
road 's   franchise. 

[a]  Blparian  Use  of  Water. — Judg- 
ment at ,  suit  of  upper  riparian  owners 
restraining  municipality  from  enforc- 
ing regulation  interfering  with  use  of 
water  should  only  restrain  so  long  as 
uses  are  exercised  reasonably.  George 
v.  Chester,  202  N.  Y.  398,  95  N.  E.  767, 
modifying  137  App.  Div.  889,  121  N.  Y. 
Supp.   1131. 

[b]  A  permanent  injunction  against 
the  disposal  of  a  fund  held  liable  to 
complainant's  judgment  should  provide 
for  its  dissolution  upon  the  payment  of 
the  judgment.  Parriss  v.  Jewell,  57  Tex. 
Civ.  App.  199,  122  S.  W.  399. 

[c]  Enjoining  Breach  of  Negative 
Covenant.— The  fact  that  the  decree  in 
a  suit  to  restrain  the  violation  of  a 
covenant  not  to  practice  a  profession 


within  a  designated  locality,  did  not 
anticipate  the  contingency  and  pro- 
vide for  the  fact  that  the  complainant 
might  cease  to  practice  the  profession 
in  such  locality  does  not  render  the  de- 
cree invalid.  Cook  v.  Johnson,  47  Conn. 
175. 

81.  Moore  v.  Massini,  43  Cal.  389. 

82.  Cal.— Kredo  v.  Phelps,  145  Cal. 
526,  78  Pac.  1044  (ordering  defendants 
to  pay  certain  rents  not  within  issues 
is  beyond  authority  of  court) ;  Bigelow 
V.  Los  Angeles,  141  Cal.  503,  75  Pac. 
Ill;  Foley  «.  Foley,  120  Cal.  33,  52  Pac. 
122,  65  Am.  St.  Rep.  147.  Conn.— Mor- 
gan V.  Danbury,  67  Conn.  484,  35  Atl. 
499.  111. — Andrews  v.  Kingsbury,  212 
m.  97,  72  N.  E.  11;  Deaconess  Home  v. 
Bontjes,  207  111.  553,  69  N.  E.  748; 
Van  Wert  v.  Boyles,  140  111.  89,  29  N. 
E.  710,  reversing  38  111.  App.  426;  Bryan 
V.  Howland,  98  111.  625;  German  Prtg., 
etc.  Co.  V.  Illinois  Staats  Zeitung  Co.,  55 
111.  127;  Fort  Dearborn  Safe  Deposit 
Co.  V.  Eigdon,  166  111.  App.  334.  Ind. 
Ter. — Lafayette  v.  Hood,  7  Ind.  Ter. 
608,  104  S.  W.  853,  permanent'  injunc- 
tion cannot  be  granted  where  only  pre- 
liminary injunction  to  restrain  moving 
of  crops  is  asked.  la. — Dermedy  v. 
Jackson,  147  Iowa  620,  125  N.  W.  228. 
Ky. — Mundy's  Landing,  "etc.  Co.  v.  Har- 
din, 14  Ky.  L.  Rep.  460,  20  S.  W.  385. 
Md. — Consolidated  Gas  Co.  v.  Baltimore 
County  Com.,  98  Md.  689,  57  Atl.  29. 
Mass. — Aberthaw  Const.  Co.  v.  Cam- 
eron, 194  Mass.  208,  80  N.  E.  478.  N.  Y. 
Carroll  v.  Sand,  10  Paige  Ch.  298;  Van 
Wyck  V.  Alliger,  6  Barb.  507  (account- 
ing in  action  for  waste  cannot  be  given 
unless  prayed  for) ;  Country  Club  Land 
Assn.  V.  Lohbauer,  110  App.  Div.  875, 
97  N.  Y.  Supp.  11,  aprmed,  187  N.  Y. 
106,  79  N.  E.  844;  Maine  Product  Co. 
V.  Alexander,  100  N.  Y.  Supp.  709,  acts 
not  prayed  to  be  enjoined  cannot  be 
enjoined.  Pa. — North  Mt.,  etc.  Co.  v. 
Troxell,  232  Pa.  155,  81  Atl.  157;  Cum- 
berland Val.  E.  Co.'s  Appeal,  62  Pa. 
218,  231.  Tenn. — Gilreath  v.  Gilliland, 
95  Tenn.  383,  32  S.  W.  250.  Tex. 
Mundy  v.  Hart  (Tex.  Civ.  App.),  Ill  S. 
W.  236;  Deleahaw  v.  Edelen,  31  Tex. 
Civ.  App.  416,  72  S.  W.  413.  Utah. 
Tuckfield  v.   Crager,   29   Utah   472,   82 
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scope  to  the  matters  in  issue  in  the  cause.*'  It  should  restrain  only 
the  acts  complained  of.'* 

A  permanent  injunction  is  not  permissible  unless  the  bill  sets  forth 
sufficient  facts  to  authorize  it,'^  yet  where  a  preliminary  injunction 
granted  upon  an  insufficient  bill  is  permitted  to  stand  until  the  hear^ 
ing,  it  should  be  perpetuated,  if  a  basis  for  injunctive  relief  is  estab- 
lished by  the  proofs.'" 

c.  As  Dependent  Upon  Grant  or  Refusal  of , Preliminary  Injunction. 
The  power  of  the  court  to  grant  a  permanent  injunction  on  final  hear- 
ing is  in  no  way  dependent  upon  the  fact  that  a  temporary  injunction 
was  or  was  not  granted,  as  the  right  to  a  temporary  injunction  con- 
stitutes no  part  of  the  cause  of  action.*^    And  though  a  preliminary 


Pae.  860  (trespasses  on  other  land  than 
those  described  cannot  be  enjoined) ; 
Sowles  V.  Clawson,  28  Utah  74,  76  Pac. 
1067.  W.  Va.— Padely  v.  Tomlinson,  41 
W.  Va.  606,  24  S.  E.  645. 

[a]  Upon  the  finar hearing  of  a  hill 
to  enjoin  the  enforcement  of  a  judg- 
ment, it  is  error  to  decree  a  sale  of  the 
propeity  taken  in  execution.  The  de- 
cree should  be  simply  to  dissolve  the 
injunction  and  dismiss  the  bill.  Lovette 
V.  Longmire,  14  Ark.  339. 

[b]  Relief  Conditioned  Upon  Recur- 
rence of  Similar  Conditions. — Where  the 
court  made  a  temporary  injunction 
compelling  the  opening  of  a  dam  to  re- 
lease water  to  supply  an  emergency, 
the  court,  when  the  emergency  had 
passed,  could  not  embody  in  the  final 
decree  a  provision  that  it  should  stand 
in  force  to  give  similar  relief  whenever 
a  similar  emergency  should  arise,  es- 
pecially where  no  such  relief  was  asked 
in  the  bill.  North  Mt.,  etc.  Co.  v.  Trox- 
ell,  232  Pa.  155,  81  Atl.  157. 

[c]  Less  Relief  Than  Prayed  for. 
The  court,  under  a  special  prayer  may 
give  appropriate  relief  of  the  same 
character,  but  less  extensive  than  that 
which  is  prayed  for.  Oamden  Horse  E. 
Co.  V.  Citizens'  Coach  Co.,  31  N.  J.  Eq. 

525,  532. 

83.     Cal.— Kredo  v.  Phelps,   145  Cal. 

526,  78  Pae.  1044;  Wallace  v.  Farmers' 
Ditch  Co.,  130  Cal.  578,  62  Pac.  1078; 
Eastlick  v.  Wright,  121  Cal.  309,  53  Pac. 
654.  Ind.— Earth  v.  Pittsburg,  etc.  E, 
Co.,  175  Ind.  554,  93  N.  E.  535.  la. 
Spenoe  v.  McDonough,  77  Iowa  460,  42 
N.  W.  371,  where  right  to  dam  water 
was  in_  issue,  decree  enjoining  damming 
water  in  a  specified  manner  is  not  war- 
ranted by  the  pleadings.  La. — State  v. 
McMahon,  52  La.  Ann.  1039,  27  So.  571. 
Neb — Gibson  v.  McClay,  47  Neb.  900, 
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66    N.    W.    851.     Utah.— Tuckfield    e. 
Crager,  29  Utah  472,  82  Pac.  860. 

[a]  In  a  proceeding  to  restrain  the 
sale  of  property  under  a  judgment  of 
the  probate  court  regular  on  its  face, 
an  injunction  only  will  be  granted.  It 
is  error  to  adjudge  that  the  order  of  the 
probate  court  be  annulled  and  set  aside. 
Larue  v.  Friedman,  49  Cal.  278. 

[b]  No  Decree  of  Title. — ^Where  the 
real  owner  of  land  intervenes  in  a  suit 
by  a  party  claiming  to  own  the  land  to 
enjoin  others  from  cutting  timber  there- 
on, there  should  be  no  decree  of  title 
in  the  intervener.  The  bill  should  bo 
dismissed  for  want  of  equity.  Wattins 
V.  Arnold,  69  Ark.  263,  62  S.  W.  904. 

84.  Union  Mills  v.  Harder,  101  N. 
T.  Supp.  309;  Maine  Product  Co.  v. 
Alexander,  100  N.  Y.  Supp.  709. 

[a]  A  decree  cannot  enjoin  tres- 
passes on  other  lands  than  those  de- 
scribed in  the  complaint.  Tuckfield  v. 
Crager,  29  Utah  472,  82  Pae.  860. 

85.  Ark. — Blakeney  v.  Ferguson,  9 
Ark.  487.  Ga. — Burrus  v.  Columbus,  105 
Ga.  42,  31  S.  E.  124.  La.— Pittman,  «. 
Eobicheau,  14  La.  Ann.  108.  N.  Y. 
Jackson  v.  Bunnell,  113  N.  T.  216,  21 
N.  E.  79. 

As  to  necessity  for  bill,  complaint  or 
petition,  see  supra,  IV,  A,  3. 

86.  Smith  V.  Blake,  96  Mich.  542,  55 
N.   W.   978. 

87.  U.  S. — ^Buchanan  v.  Howland,  5 
Blatchf.  151,  4  Fed.  Cas.  No.  2,074.  Fla. 
Caro  V.  Pensacola  City  Co.,  19  Fla.  766. 
Ga. — Heard  v.  National  Bank,  114  Sa. 
291,  293,  40  S.  E.  266.  lU.— Holden  v. 
Alton,  179  111.  318,  53  N.  E.  556  (even 
though  acts  consummated  after  filing 
of  bill  and  refusal  of  preliminary  in- 
junction) ;  Brown  v.  Luehrs,  79  111.  575; 
Pennsylvania  Co.  v.  Bond,  99  111.  App. 
535.  Ky.— Hurt  v.  Chess  &  Wymond  Co.j 
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injunetion  is  refused,  if  the  acts  sought  to  be  restrained  are  consum- 
mated pendente  lite,  the  decree  may  afford  complete  relief.^' 

d.  Imposing  Conditions'^  —  Ordinarily  no  bond  is^°  or  can  be  re- 
quired upon  the  final  decree,  as  a  condition  to  granting  the  injunctive 
relief.'^  But  where  the  equities  of  the  case  require  that  complainant 
shall  do  equity  as  a  condition  to  the  granting  of  relief,  the  court, 
if  it  finds  that  complainant  is  entitled  to  a  perpetual  injunetion,  will 
make  the  decree  upon  terms  protecting  the  defendant's  rights.'^    But 


33  Ky.  L.  Eep.  767,  111  S.  W.  285. 
Mich.— Smith  v.  Blake,  96  Mich.  542, 
55  N.  W.  978.  Neb.-^Commercial 
State  Bank  v.  Ketchum,  1  Neb.  (Unof .) 
4S4,  96  N.'  W.  614,  though  other 
court  held  eomplaint  Insufficient,  this 
does  not  .preclude  court  from  granting 
permanent  injunction.  N.  Y. — Meyers 
V.  New  York,  58  App.  Div.  534,  69  N. 
Y.  Supp.  529;  Bomeisler  v.  Forster,  10 
App.  Div.  43,  41  N.  Y.  Supp.  742.  N.  C. 
Eeyhnrn  v.  Sawyer,  128  N.  C.  8,  37  S. 
E.  954.  S.  C— Columbia  W.  Co.  v. 
Nunamaker,  73  S.  C.  550,  53  S.  E.  996. 
Tex. — Nicholson  v.  Campbell,  15  Tex. 
Civ.  App.  317,  40  S.  W.  167.  Bng. 
Bacon  v.  Jones,  4  Myl.  &  C.  433,  41 
Eng.  Eeprint  167;  Gale  v.  Abbott,  8 
Jur.  (N.  S.)  987;  Drew  v.  Harman,  5 
Price  319. 

88.  Baker  v.  Weaver,  104  Ga.  228, 
30  S.  E.  726  (compelling  lowering  of 
dam  to  restore  status) ;  Holden  v.  Al- 
ton, 179  111.  318,  53  N.  E.  556;  Penn- 
sylvania Co.  V.  Bond,  99  111.  App.  535, 
afflrmed,  202  111.  95,  66  N.  B.  941. 

[a]  Where  a  building  has  been 
erected  in  breach  of  a  building  restric- 
tion, after  a  preliminary  injunction  has 
been  refused,  and  the  building  can  be 
BO  modified  at  slight  expense  as  to  con- 
form to  the  covenant,  a  decree  requir- 
ing the  removal  of  such  building  with- 
out giving  defendants  an  opportunity 
to  remodel  the  building  is  erroneous. 
Sanders  v.  Dixon,  114  Mo.  App.  229,  89 
S.   W.  577. 

89.  On  granting  preliminary  injunc- 
tion, see  supra,  VI,  A,  3. 

90.  Lake  Erie,  etc.  E.  Co.  v.  Clug- 
gish,  143  Ind.  347,  42  N.  B.  734. 

91.  Lambert  v.  Haskell,  80  Cal. 
611,  22  Pae.  327. 

[a]  A  condition  attached  to  the  de- 
cree on  final  hearing  that  plaintiff  fur- 
nish defendant  a  bond  conditioned  that 
if  on  appeal  the  judgment  be  reversed, 
plaintiff  pay  such  damages  as  defend- 
ant has  sustained  by  reason  of  the  in- 
junetion, is  unconstitutional  as  denying 


a    remedy.     Manitowoc   v.   Manitowoc, 
etc.  Co.,  145  Wis.  13,  129  N.  W.  925. 

92.  Del. — Maelary  v.  Eeznor,  3  Del. 
Ch.  445,  restraining  judginent  on  notes 
to  which  no  revenue  stamp  had  been 
attached.  111. — Drake  v.  Sherman,  179 
111.  362,  53  N.  E.  628;  Locke  v.  Davi- 
son, 111  111.  19.  Kan. — ^Kansas  Pac. 
E.  Co.  V.  Amrine,  10  Kjin.  318.  Ky. 
Edwards  v.  Strode,  2  J.  J.  Marsh.  506; 
Markham  v.  Todd,  2  J.  J.  Marsh.  364, 
contract  rescinded.  Neb. — Commercial 
State  Bank  v.  Ketcham,  3  Neb.  (Unof.) 
839,  92  N.  W.  998.  N".  Y.— Crocker  v. 
Manhattan  Life  Ins.  Co.,  61  App.  Div. 
226,  70  N.  Y.  Supp.  492,  modifying  31 
Misc.  687,  66  N.  Y.  Supp.  84;  Knicker- 
bocker Ice  Co.  V.  Forty  Second  St.,  etc. 
Co.,  16  Jones  &  S.  489.  Tex. — Hickman 
V.  White  (Tex.  Civ.  App.),  29  S.  W. 
692,  on  enjoining  void  judgment,  judg- 
ment rendered  for  defendant  for 
amount  due  him.  Wis.-— Plato  v.  Eoe, 
14   Wis.  453. 

[a]  In  restraining  a  city  from  in^  - 
terfering  with  complainant's  rights  in 
the  streets  in  such  city,  "the  court 
undoubtedly  has  a  discretion,  which  it 
may  exercise  for  the  protection  of  the 
city,  in  granting  to  the  plaintiff  the 
relief  it  asks."  Economic  Power,  etc. 
Co.  V.  Buffalo,  111  N.  Y.  Supp.  443,  454. 

[b]  Eectuiring  Confession  of  Judg- 
ment as  Condition  to  Restraining  Ac- 
tion,— (1)  While  it  is  in  the  discretion 
of  the  court  in  granting  an  injunction 
to  restrain  an  acton  at  law,  whether 
it  will  or  will  not  require  a  confession 
of  judgment  in  the  action  at  law  as  a 
condition  precedent  (Great  Palls  Mfg. 
Co.  V.  Henry,  25.Gratt.  [Va.]  575;  Home 
Gas  Co.  V.  Mannington  Co-op.  Window 
Glass  Co.,  63  W.  Va.  266,  61  S.  E.  329; 
Parsons  v.  Snider,  42  W.  Va.  517,  26 
S.  E.  285;  Miller  v.  Miller,  25  W.  Va. 
495),  (2)  the  better  practice  is  to  re- 
quire that  a  judgment  be  confessed  be- 
fore an  injunction  is  granted,  to  be  held 
under  the  control  of  the  court  and  to 
be  dealt  with  as  it  shall  direct,  so  that 
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unless  there  is  a  cross-lill  vrarranting  the  giving  of  aiSrniative  relief 
to  defendant,  or  the  case,  is  one  -where  the  rule  could  be  applied  that 
he  who  seeks  equity -must  do  equity,  the  court  will  not  perpetuate  the 
injunction  upon  terms.^^ 

e.  Adjusting  All  Equities.  — '(I.)  In  General.  —  Where  the  court  ob- 
tains jurisdiction  because  of  an  injunction,  the  decree  may  be-sufiS- 
ciently  complete  under  the  prayer  for  general  relief  to  adjust  all  mat- 
ters and  rightc  affected  by  the  injunction.'*    But  a  statute  conferring 


in  the  event  tlie  injusetion  be  dissolved 
and  the  bill  dismissed  upon  the  ground 
that  the  defense  of  the  plaintiff  to  the 
action  is  legal  and  a  court  of  equity  has 
no  jurisdiction  the  judgment  may  be 
set  aside  and  the  cass  at  law  reinstated, 
to  the  end  that  be  may  not  be  denied 
an  opportunity  to  be  heard  in  the  one 
or  the  other  forum.  Xesn. — Trousdale 
V.  Maxwell,  6  Lea  161.  Va. — Henley  v. 
■Cottrell,  etc.  Co.,  101  Va.  70,  43  S.  E. 
191;  Dudley  v.  Miner's  Exr.,  93  Va.  408, 
25  S.  E.  100;  Great  Falls  Mfg.  Go.  v. 
Henry,  25  Gratt.  575.  W.  Va. — Parsons 
V.  Snider,  42  W.  Va.  517,  26  S.  E.  285; 
Miller  v.  Miller,  25  W.  Va.  495. 

93.  Garrow  v.  Carpenter,  4  Stew.  & 
P.  (Ala.)  336;  Locke  v.  Davison,  111  111. 
19,  26. 

[a]  Where  taxpayers  seek  to  enjoin 
the  payment  of  interest  on  bonds  issued 
to  take  up  other  bonds,  since  the  com- 
plainants did  not  owe  the  money  them- 
selves it  would  not  be  proper  to  re- 
quire as  a  condition  to  the  injunction 
that  they  pay  the  lawful  interest  on 
the  money.  Locke  v.  Davison,  111  111. 
19,  26. 

As  to  affirmative  relief  for  defendant, 
see  infra,  IX,  F,  1,  e,  (II). 

94.  U.  S.— Peck  v.  Ayers,  116  Fed. 
273,  53  C.  C.  A.  551  (quieting  title  in 
injunction  suit  where  right  to  injunc- 
tion involved  question  of  title);  United 
States  V.  Guglard,  79  Fed.  21.  Ala. 
Chappell  V.  Roberts,  140  Ala.  324,  37  So. 
241  (disputed  title  determined  in  suit 
to  enjoin  trespass) ;  Eoy  v.  Henderson, 
132  Ala.  175,  31  So.  457.  Colo.— Bes- 
semer Irr.  Ditch  Co.  v.  Woolley,  32  Colo. 
437,  76  Pac.  1053,  title  quieted  in  suit 
to  enjoin  interference  with  irrigation 
ditch.  D.  C. — Camp  v.  Boyd,  35  App. 
Cas.  159.  Ga.— Walker  v.  Maddox,  105 
Ga.  253,  31  S.  E.  165.  HI.— Sprngfield, 
etc.  Co.  V.  Warrick,  249  111.  470,  94  N. 
E.  933;  McGuire  v.  Boyd  Goal,  etc.  Co., 
236  111.  69,  86  N.  E.  174;  Peoria  v. 
Johnston,  56  111.  45;  Eugg  v.  Eohrback, 
110  111.  App.  532.    la.— Thomas  v.  Far- 1 

Vol.  XIII 


ley  Mfg.  Co.,  76  Iowa  735,  39  N.  W. 
874;  Palo  Alto  Bkg.,  etc.  Co.  ■».  Mahar, 
65  Iowa  74,  21  N.  W.  187,  title  quieted 
in  suit  to  restrain  conveyances  by  one 
previously  conveying  by  defective  deed. 
Ky.— Asher  v.  XJhl,  122  Ky.  114,  93  S. 
W.  29,  87  S.  W.  307.  Mich.— Cronin  v. 
Payne,  157  Mich.  104,  121  N,  W.  290, 
one  restraining  diversion  of  water  so 
as  to  flow  on  complainant's  land  may 
specify  what  character  of  ditch  defend- 
ant may  maintain.  Neb. — Larabee  v. 
Given,  65  Neb.  701,  91  N.  W.  504; 
DisheE  V.  Disher,  45  Neb.  100,  63  N.  W. 
368.  N.  J. — Moore  v.  Diament,  41  N. 
J.  Eq.  612,  7  Atl.  509  (compelling  re- 
turn of  property  or  payment  of  value 
thereof  as  incident  to  decree) ;  Con- 
over  V.  Walling,  28  N.  J.  Eq.  333;  De- 
Veney  v.  Gallagher,  20  N.  J.  Eq.  33, 
boundaries  settled.  N.  Y. — Sadlier  v. 
New  York,  185  N.  Y.  408,  78  N.  E.  272, 
affirmed,  104  App.  Div.  82,  93  N.  Y. 
Supp.  579;  New  York,  etc.  E.  Coi  v. 
Schuyler,  34  N.  Y.  30.  Ore.— Katz  v. 
Obenchain,  48  Ore.  352,  85  Pac.  617,  120 
Am.  St.  Eep.  821.  Pa. — Lake  Shore, 
etc.  E.  Co.  V.  Wiley,  193  Pa.  496,  44 
Atl.  583.  S..  D.— Deeters  v.  Clarke,  23 
S.  D.  298,  121  N.  W.  788,  proceeding 
alleged  to  be  on  behalf  of  others,  de- 
cree may  protect  their  interests  also, 
no  objection  being  made.  Va. — Wool- 
folk  V.  Graves,  113  Va.  182,  69  S.  B. 
1039,  73  S.  E.  721  (disputed  boundary 
settled);  Morison  v.  American  Assn., 
110  Va.  91,  65  S.  E.  469  (title  to  ore 
settled  to  do  complete  justice);  White 
V.  Mechanics,'  etc.  Assn.,  22  Gratt.  233; 
Todd  V.  Bowyer,  1  Munf.  447.  Eng. 
Garth  v.  Cotton,  1  Ves.  Sen.  524,  27 
Eng.  Eeprint  1182,  decree  for  aooouat 
given  as  incident  to  injunction. 

[a]  Should  Dispose  of  all  Questions 
Involved, — Where  equity  has  jurisdic- 
tion of  a  suit  to  enjoin  a  continuing 
trespass,  it  should  give  such  relief  as 
would  finally  dispose  of  every  question 
involved.  Detroit  v.  Detroit  United 
Ey.,    172    Mich.    136,    137   N.   W.   645, 
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upon  the  law  courts  jurisdiction  to  grant  an  injunction  in  certain 
cases  does  not  give  such  a  ccurt  jurisdiction  to  award  other  equitable 
relief  where  it  refuses  an  injunction."^ 

Defendant  Having  Bight  Subject  to  Condition  Precedent.  —  If  the  defend- 
ant has  an  ultimate  right  to  do  the  act  sought  to  be  restrained,  but 
only  upon  some  condition  precedent,  and  compliance  with  the  con- 
dition is  within  the  power  of  the  defendant,  the  injunction  will  gen- 
erally be  granted  until  the  condition  is  complied  vnthf^  but  if  the 
means  of  complying  with  the  condition  are  not  at  defendant's  com- 
mand, then  the  court  will  adjust  its  order  so  as  to  give  complainant 
the  substantial  benefit  of  the  condition  while  not  restraining  defendant 
from  the  exercise  of  its  ultimate  right.°^ 

(H.)  Affirmative  Relief  for  Defendant.  —  While  the  court  will  pro- 
tect defendant's  interest  by  granting  a  perpetual  injunction  on  terms, 
where  the  equities  of  the  case  demand  it,  without  the  filing  of  a  cross- 
bill,"^ even  to  the  extent  of  granting  a  perpetual  injunction  to  de- 
fendant,"" a  cross-bill  demanding  such  relief  is  generally  necessary.^ 
But  where  the  equities  of  the  case  demand  it  the  court  may  give 


wherein  the  court  said:  "This  is  but 
the  reaffirmance  of  a  well-known  prin- 
ciple frequently  declared  by  this  court, 
and  applies  to  all  eases  where  equity 
has  once  obtained  jurisdiction."  And 
see  generally  the  title  "Equity  Juris- 
diction and  Procedure." 

[b]  Terminating  Contract  of  Em- 
ployment.— Where  a  plaintiff  alleged 
that  defendant  was  threatening  to  re- 
move him  from  the  possession  and  con- 
trol of  certain  property  on  which  de- 
fendant had  drilling  contracts,  and  upon 
which  he  had  employed  plaintiff  to  drill, 
and  prayed  for  an  injunction  to  re- 
strain the  defendant,  and  the  defend- 
ant by  cross-petition  alleged  that 
plaintiff  was  conducting  the  operations 
in  an  incompetent,  extravagant,  and 
negligent  manner,  and  prayed  that  he 
be  enjoined  from  interfering  with  de- 
fendant's possession  and  control,  an 
issue  was  presented  which  authorized 
the  court  to  adjudge  plaintiff 's  employ- 
ment at  an  end,  if  the  facts  justified 
such  a  judgment.  Weber  v.  Barnsdall, 
39  Okla.  212,  134  Pac.  842. 

[e]  But  where  a  party  intervenes  in 
a  suit  by  one  claiming  the  title  to  land 
to  restrain  the  cutting  of  timber,  and 
sets  up  title  in  himself,  the  proper  judg- 
ment is  to  dismiss  the  bill  and  not  a 
decree  that  the  title  is  in  the  inter- 
vener. Watkins  v.  Arnold,  69  Ark.  263, 
62  8.  W.  904. 

[d]  But  relief  inconsistent  with 
that  prayed  for  in  the  bill  cannot  be 


given.    Burns  v.  Campbell,  56  N.  C.  410. 
See  supra,  IX,  F,  1,  b. 

95.  Eichmond  V.  Dubuque,  etc.  E. 
Co.,  33  Iowa  422. 

S6.  U.  S.— McElroy  v.  Kansas,  21 
Fed.  257,  cited  with  approval  in  185  U. 
S.  93,  106,  22  Sup.  Ct.  502,  46  L.  ed. 
820.  Nev. — Champion  v.  Sessions,  2 
Nev.  271,  restraining  opening  of  road 
without  assessing  damages  should  only 
be  until  statutory  requirements  are 
complied  with.  Ore. — ^Willamette  Iron 
Wks.  V.  Oregon  E.,  etc.  Co.,  26  Ore.  224, 
37  Pac.  1016. 

97.  New  York  v.  Pine,  185  TJ.  S.  93, 
106,  22  Sup.  Ct.  592,  46  L.  ed.  820;  Mc- 
Elroy V.  Kansas  City,  21  Fed.  2571 

98.  See  supra,  IX,  P,  1,  d. 

99.  N.  J.— Sternberg  v.  Wolff,  56  N. 
J.  Eq.  389,  39  Atl.  397,  67  Am.  St.  Eep. 
494,  39  L.  E.  A.  762.  N.  Y.— Power  v. 
Athens,  99  N.  Y.  592,  2  N.  E.  609; 
Crocker  v.  Manhattan  Life  Ins.  Co.,  61 
App.  Div.  226,  70  N.  Y.  Supp.  492; 
Knickerbocker  Ice  Co.  v.  Forty  Second, 
etc.  Co.,  16  Jones  &  S.  489.  Okla. 
Sproat  V.  Durland,  2  Okla.  24,  35  Pac. 
682,  886,  even  to  the  extent  of  a  man- 
datory injunction  having  the  effect  of 
a  writ  of  possession.  Pa. — ^Lake  Shore, 
etc.  E.  Co.  V.  Wiley,  193  Pa.  496,  44 
Atl.  583  (mandatory  injunction  com- 
pelling railroad  to  grade  and  draw 
street  issued) ;  Lane  v.  Eidgway,  etc. 
E.  Co.,  9  Pa.  Co.  Ct.  386. 

1.  Ark. — Herndon  v.  Higgs,  15  Ark. 
389.     Cal.— People  v.  Pacheco,  27  Cal. 
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damages  to  defendant  for  the  injuries  set  up  in  the  answer  though 
no  cross-bill  has  been  filed.^  And  where  complainants  have  been  re- 
quired to  file  a  bond  to  pay  the  judgment  the  enforcement  of  which 
they  are  seeking  to  stay,  the  final  decree  dismissing  the  bill  may 
propeji-ly  require  the  payment  of  the  judgment.' 

Requiring  Return  of  Property  to  Defendant.  —  Where  the  property  in 
controversy  remains  in  the  possession  of  the  complainant  pending  the 
suit,  and  he  has  given  a  forthcoming  bond,  the  court  may  make  an 
order  requiring  him  to  return  or  pay  the  value  of  the  property;*  but 
if  the  cause  is  appealed  and  the  bill  is  dismissed  upon  appeal,  the  de- 
fendant cannot  obtain  the  possession  of  the  property  by  a  writ  of 
restitution  from  the  chancery  court.  He  must  resort  to  his  remedy 
upon  the  injunction  bond,  or  to  an  original  suit  to  obtain  possession.^ 
If  the  bill  is  retained  and  the  cause  remanded  to  the  lower  court,  a 
compliance  with  the  decree  may  be  enforced  by    the    lower    court.* 

Damages  Caused  ty  the  Injunction.  —  In  the  absence  of  statute,  a  de- 
fendant cannot  set  up  in  a  suit  itself  a  claim  for  damage  caused  by  the 
injunction  issued  therein.'' 

f.  Altetnatwe  Belief.  —  In  an  action  for  an  injunction,  it  rests 
within  the  discretion  and  conscience  of  the  c«urt  as  to  whether  an 
injunction  should  be  granted  or  other  appropriate  relief  awarded.* 

g.  Damages  as  Part  of  Decree.  — (I.)  In  General.  —  It  is  a  well  set- 
tled general  rule  that  where  the  bill  for  an  injunction  gives  the  court 
jurisdiction,  it  will,  in  order  to  prevent  multiplicity  of  suits  and  to 
do  complete  justice  between  the  parties,  under  the  prayer  for  general 
relief,  give  damages  for  the  injuries  already  done  by  the  defendants 
instead  of  obliging  them  to  bring  a  separate  action  at  law.^  Indeed, 
it  has  been  held  that  the  court  may  even  give  damages  down  to  the 


175.  Ky.— Elder  v.  Offutt,  158  Ky.  409, 
165  S.  W.  424.  Neb.— Nebraska  Tel. 
Co.  V.  York  Gas,  etc.  Co.,  27  Neb.  284, 
43  N.  W.  126.  N.  T.— Wright  v.  Dela- 
field,  25  N.  Y.  266. 

As  to  necessity  for  cross-bill,  see  su- 
pra, IV,  A,  3. 

2.  Springfield,  etc.  Co.  v.  Warrick, 
249  111.  470,  94  N.  E.  933,  in  suit  to  re- 
strain ejectment  for  forfeiture  because 
of  breach  of  condition  subsequent  in 
deed,  defendant  may  be  allowed  dam- 
ages for  injuries  sustained. 

3.  Hatheway  v.  Weeks,  34  Mich.  237. 
Moore  v.  Diament,  41  N.  J.  Eq. 

7  Atl.  509. 

Starke  v.  Lewis,  23  Miss.  151. 
Starke  v.  Lewis,  23  Miss.  151. 
Hussey  v.  Neal,  49  Qa.  160.    See 
also  Brownlee  v.  Warmaek,  90  Ga.  775, 
17  S.  E.  102,  denying  right  to  set  up 
tort  by  cross-bill. 

[a]     Damages    as    a    Counterclaim. 
While  defendant  in  an  injunction  suit 
may  plead  a  counterclaim,  he  may  not 
Vol.  XIII 


4. 
612, 
5. 
6. 
7. 


plead  as  a  counterclaim  damages  cov- 
ered by  the  injunction  bond.  Pee  Dee 
Lumb.  Co.  V.  Fountain,  90  S.  C.  122,  72 
S.  E.  885. 

8.  Eaymond  v.  Transit  Dev.  Co.,  65 
Misc.  70,  119  N.  Y.  Supp.  655,  affirmed, 
134  App.  Div.  981,  119  N.  Y.  Supp.  655; 
Plynn  v.  New  York,  etc.  E.  Co.,  123  N. 
Y.  Supp.  759. 

Damages  as  alternative  relief,  see  in- 
fra, IX,  P,  1,  g,  (II). 

9.  U.  S.— Salton  Sea  Cases,  172  Fed. 
792,  97  C.  C.  A.  214;  Cartwright  «. 
Southern  Pae.  Co.,  206  Fed.  234;  Uni- 
ted States  V.  Denver,  etc.  E.  Co.,  190 
Fed.  825;  United  States  v.  Guglard,  79 
Fed.  21  (accounting  and  satisfaction 
of  past  waste  required) ;  Omaha  Horse 
E.  Co.  V.  Cable  T.  Co.,  32  Fed.  324.  Ala. 
Walshe  v.  Dwight  Mfg.  Co.,  178  Ala. 
310,  59  So.  630;  Central  of  Georgia  B. 
Co.  V.  Champion,  160  Ala.  517,  49  So. 
415;  Gray  v.  South,  etc.  E.  Co.,  151  Ala. 
215,  43  So.  859;  Cobia  v.  Ellis,  149  Ala. 
108,  42   So.   751;   Eoberts  v.  Vest,  126 
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time  of  the  trial,^"  and  in  some  jurisdictions,  even  down  to  the  time  of 
the  rendition  of  the  judgment.^^ 


Ala.  355,  28  So.  412.  Asrk. — Watson  1). 
Wolff-Goldman  B.  Co.,  95  Ark.  18,  128 
S.  W.  581,  damages  to  remainderman 
impounded  and  invested.  Cal. — Junger- 
man  v.  Bovee,  19  Cal.  354.  Conn. — Piatt 
V.  Waterbury,  72  Conn.  531,  45  Atl.  154, 
77  Am.  St.  Eep.  335,  48  L.  E.  A.  691, 
under  Practice  Act.  Fla. — McMillan  v. 
Wiley,  45  Fla.  487,  33  So.  993.  Ga. 
Macon  v.  Harris,  75  Ga.  761.  Del. — Gar- 
den City  Sand  Co.  v.  Southern  Fire 
Brick  &  C.  Co.,  260  111.  231,  103  N.  E. 
207,  reversing  177  111.  App.  280.  Ind. 
Bonnell  v.  Allen,  53  Ind.  130.  Md. 
Eeese  v.  Wright,  98  Md.  272,  56  Atl. 
976.  Mass. — Burnham  v.  Dowd,  217 
Mass.  351,  104  N.  E..841;  American 
Stay  Co.  V.  Delaney,  211  Mass.  229,  97 
N.  E.  911;  Downey  v.  Hood,  203  Mass. 
4,  89  N.  E.  24;  Poss  v.  E'oby,  195  Mass. 
292,  81  N.  E.  199;  Winslow  v.  Nayson, 
113  Mass.  411.  Mich. — ^Baldwin  v.  Es- 
canaba  L.,  etc.  Assn.,  165  Mich.  98,  130 
N.  W.  214,  221;  Ehoades  v.  McNamara, 
135  Mich.  644,  98  N.  W.  392;  Lane  v. 
Michigan  Tract.  Co.,  135  Mich.  70,  97 
N.  W.  354;  Hall  v.  Nester,  122  Mich. 
141,  80  N.  W.  982.  Mo.— Downing  v. 
Dinwiddle,  132  Mo.  92,  33  S.  W.  470-575. 
Neb. — Lucas  v.  Ashland,  L.  etc.  Co.,  92 
Neb.  550,  138  N.  W.  761.  N.  J.— Mar- 
-  tin  Co.  V.  Martin,  etc.  Co.,  75  N.  J.  Eq. 
39,  71  Atl.  409.  N.  Y.— McGean  v.  Met- 
ropolitan El.  E.  Co.,  133  N.  Y.  9,  30 
N.  B.  647;  Park,  etc.  Co.  v.  Hubbard, 
134  App.  Div.  468,  119  N.  T.  Supp.  347, 
350,  afirmed,,  198  N.  T.  136,  91  N.  E. 
261  (damages  to  time  of  trial  allowed, 
not  only  to  time  of  commencement  of 
suit);  Willson  v.  New  York  Cent.,  etc. 
E.  Co.,  146  N.  Y.  Supp.  208;  Duncan  v. 
Nassau  Elec.  Co.,  Ill  N".  Y.  Supp.  210. 
Ohio.— Fisher  v.  Bower,  79  Ohio  St.  248, 
87  N.  E.  256.  Ore.— Bernard  v.  Wil- 
lamette Box  &  L.  Co.,  64  Ore.  223,  233, 
129  Pac.  1039;  Gohres  v.  Illinois  Min. 
Co.,  40  Ore.  516,  67  Pac.  666.  Pa.— Pat- 
terson V.  Glassmire,  166  Pa.  230,  31  Atl. 
40;  Stofflet  v.  StofElet,  160  Pa.  529,  28 
Atl.  857  (where  trespasses  are  contin- 
uing); Allison's  Appeal,  77  Pa.  221. 
K.  I. — Lonsdale  Co.  v.  Woonsoeket,  25 
B.  L  428,  56  Atl.  448.  S.  0.— Atlantic, 
etc.  Co.  V.  Victor  Mfg.  Co.,  79  8.  C.  266, 
60  S.  E.  675;  Busby  v.  Mitchell,  29  S.  O. 
447,  7  S.  E.  618;  Bird  v.  Wilmington, 
etc.  Co.,  8  Eich.  Eq.  46,  64  Am.  Dec. 
739.    Tenn.— Eichi  v.  Chattanooga  Brg. 


Co.,  105  Tenn.  651,  58  S.  W.  646.  Va, 
Pack  V.  Whitaker,  110  Va.  122,  65  S.  E. 
496.  W.  Va. — Williamson  v.  Jones,  43 
W.  Va.  562,  27  S.  E.  411,  64  Am.  St. 
Eep.  891,  38  L.  E.  A.  694.  Wash, 
Pealer  v.  Gray's  Harbor  Boom  Co.,  54 
Wash.  415,  103  Pac,  451.  Wis.— My 
Laundry  Co.  v.  Schmeling,  129  Wis.  597, 
109  N.  W.  540. 

But  see  Norton  ».  Colusa,  etc.  Co., 
167  Fed.  202  (holding  court  cannot 
grant  idaraages  in  suit  to  abate  a  nuis- 
ance because  remedy  at  law  is  ade- 
quate); Merz  v.  Interior  Conduit,  etc. 
Co.,  20  Misc..  378,  46  N.  Y.  Supp.  243, 
holding  damages  resulting  from  the 
consummated  act  which  the  injunction, 
was  sought  to  prevent,  and  injunction 
as  the  main  relief,  cannot  be  granted. 

[a]  Injury  to  Trees. — In  cases  where 
equity  will,  independent  of  statute,  en- 
join the  destruction  of  or  injury  to 
growing  trees,  the  court  may  proceed 
to  an  accounting  and  award  damages 
for  the  trespass  as  an  incident  to  the 
relief  by  injunction.  But  when  the  in- 
junction is  granted  under  a  statute 
up.on  grounds  which  would  not  be  suffi- 
cient independent  of  the  statute,  the 
court  cannot  legally  proceed  to  an  ac- 
counting and  award  damages  for  the 
trespass,  since  in  such  a  case  the  de- 
fendant is  entitled  to  a  jury  trial  on 
the  question  of  damages.  Cowan  v. 
Skinner,  52  Fla.  486,  42  So.  730. 

[b]  "Where  the  court  of  chancery, 
prior  to  the  adoption  of  our  Constitu- 
tion, had  jurisdiction  in  a  case,  inde- 
pendently of  any  statute,  for  any  pur- 
pose, it  also  had  authority  to  decree 
the  taking  of  an  account  and  the  pay- 
ment of  damages  in  such  ease;  but 
the  comt  of  chancery  had  no  inherent 
jurisdiction  to  enjoin  a  mere  trespass 
on  timbered  lands,  and,  though  the 
legislature  may  properly  confer  the 
power  to  enjoin  in  such  cases,  yet  it 
cannot,  along  with  the  delegation  of 
such  new  power,  confer  upon  the  court 
of  chancery  jurisdiction  to  adjudicate 
damages  for  such  trespasses,  and 
neither  can  the  parties  confer  such  jur- 
isdiction by  their  silence  or  consent." 
McMillan  v.  Wiley,  45  Fla.  487,  33  So. 
993. 

10.  Park,  etc.  Co.  v.  Hubbard,  134 
App.  Div.  468,  119  N.  Y.  Supp.  347,  350. 

11.  Mo. — ^Downing  v.  Dinwiddle,  132 
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But  a  remedy  for  past  injuries  is  only  given  as  an  incident  to  an 
injunction,  where  a  sufficient  showing  has  been  made  out,  and  the 
injury  resulted  from  ,the  act  enjoined  ;^^  and  where  the  injunction  is 
the  main  relief  sought,  and  no  grounds  for  an  injunction  are  found 
to  exist,  damages  cannot  be  given, ^^  as  where  the  acts  sought  to  be 
enjoined  were  completed  prior  to  the  filing  of  the  bill,^*  or  where  the 
acts  are  merely  threatened  and  no  damages  have  accrued.  ^^  But  if 
such  acts  were  completed  pendente  lite  the  jurisdiction  of  the  court 
has  not  been  ousted  and  the  court  may  give  damages  in  lieu  of  an 
injunction. ^^  And  where,  under  the  code  practice,  the  bill  or  com- 
plaint seeks  both  damages  and  equitable  relief  by  injunction,  there 
is,  of  course,  no  objection  to  a  judgment  denying  the  injunction  and 
awarding  damages." 


Mo.  92,  33  S.  W.  470,  575,  damages  down 
to  time  of  final  decree  allowed.  Utah. 
North  Point  Consol.  Irr.  Co.  v.  Utah, 
etc.  Co.,  23  Utah  199,  63  Pac.  812,  sup- 
plemental complaint  setting  up  damages 
accruing  during  trial  permitted  to,  be 
filed.  Eng. — Warwick,  etc.  Co.  v.  Bur- 
man,  63  L.  T.  N.  S.  670. 

12.  Beers  v.  Ohieago,  etc.  E.  Co.,  141 
Fed.  957,  73  C.  C.  A.  273;  Sherman  v. 
Clark,  4  Nev.  138,  97  Am.  Dec.  516. 

13.  U.  S. — MeCabe  v.  Atchison,  etc. 
E.  Co.,  186  Fed.  966,  109  C.  C.  A.  110; 
Beers  v.  Chicago,  etc.  E.  Co.,  141  Fed. 
957,  73  C.  C.  A.  273.  Conn.— Huntting 
V.  Hartford  St.  Ey.  Co.,  73  Conn.  179, 
46  Atl.  824.  ria.— Hall  v.  Home,  52 
Fla.  510,  42  S.  383;  McMillann  u.  "Wiley, 
45  Fla.  487,  33  So.  993,  a  statute  con- 
ferring such  power  is  unconstitutional. 
6a. — Summerville  Mac.  etc.  Co.  v.  Au- 
gusta Land  Co.,  56  Ga.  527.  Md.— Eeese 
V.  Wright,  98  Md.  272,  56  Atl.  976;'Bal- 
timore,  etc.  Hoad  v.  United,  etc.  E.  Co., 
93  Md.  138,  48  Atl.  723.  Mass.— Jack- 
son V.  Stevenson,  156  Mass.  496,  31  N. 
E.  691,  32  Am.  St.  Eep.  476.  N.  Y. 
Western  Union  Tel.  Co.  v.  Syracuse 
Elec,  etc.  Co.,  178  N.  Y.  325,  329,  70 
N.  E.  866,  reversing  81  App.  Div.  655 
81  N.  T.  Supp.  1147;  Sadlier  v.  New 
York,  104  App.  Div.  82,  93  N,  Y.  Supp. 
579,  affirmed,  185  N.  Y.  408,  78  N.  E. 
272;  Eosenheimer  v.  Standard  Gaslight 
Co.,  39  App.  Div.  482,  57  N.  Y.  Supp. 
330;  American  Ice  Co.  v.  New  York,  51 
Misc.  114,  100  N.  Y.  Supp.  748.  Ohio. 
Eauch  V.  Bruckman  Brg.  Co.,  7  Ohio  C 
C.  (N.  S.)  460.  Ore.— Davis  v.  Silver- 
ton,  47  Ore.  171,  82  Pac.  16.  R.  I. 
Barnes  v.  Eoy  &  Son,  27  E.  I.  .534,  65 
Atl.  277.  Tenn.— Tennessee  Coal,  etc. 
Co.  V.  Paint  Eock  Flutna.  etc.  Co.,  128 

Vol.  XIII 


Tenn.  277,  160  S.  W.  522.  Can.— Brock- 
ington  v.  Palmer,  18  Grant  Ch.  (U.  C.) 
488. 
-  [a]  The  court  i'n  Tennessee  Coal, 
etc.  Co.  V.  Paint  Rock  Plume,  etc.  Co., 
128  Tenn.  277,  160  S.  W.  522,  said: 
"While  complainant,  in  addition  to  the 
injunction  sought,  asks  for  the  recov- 
ery of  damages  to  its  property,  we  do 
not  think  such  damages  can  be  allowed 
in  this  case.  There  was  no  occasion  to 
apply  to  a  court  of  chancery  for  relief 
on  this  account.  There  is  no  allega- 
tion of  insolvency  as  to  defendant 
company,  nor  is  there  any  other  ground 
of  equitable  jurisdiction,  save  the  al- 
leged right  to  injunctive  relief.  W? 
have  seen  that  the  complainant  is  not 
•entitled  to  an  injunction.  Therefore 
the  only  ground  for  equitable  interfer- 
ence in  the  case  has  failed,  and  the 
chancery  court  has  no  jurisdiction  un- 
der such  circumstances  to  determine 
mere  matters  of  unliquidated  damage  to 
property." 

14.  Sherman  v.  Clark,  4  Nev.  138, 
97  Am.  Dec.  516. 

15.  Huntting  v.  Hartford  St.  By. 
Co.,  73  Conn.  179,  46  Atl.  824. 

16.  Holmes  v.  Calhoun  Co.,  97  Iowa 
360,  66  N.  W.  145  (that  drain  was  com- 
pleted pendente  lite  does  not  preclude 
decree  enjoining  maintenance  of  drain) ; 
Lewis  V.  North  Kingston,  16  E.  I.  15, 
11  Atl.  173,  27  Am.  St.  Eep.  724. 

17.  Alderson  v.  Cutting,  163  Cal.  503, 
126  Pac.  157. 

[a]  In  Alderson  v.  Cutting,  163  Cal. 
503,  126  Pac.  157,  the  court  said:  "The 
only  other  point  made  by  the  appellant 
is  that  the  judgment,  denying  to  plain- 
tiff the  injunction  which  she  sought, 
and  giving  her  damages  alone,  cannot 
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(II.)  3s  Alternative  Belief.  —  When  the  circumstances  and  equity 
require  it  the  court  may  withhold  an  injunction  and  grant  damages 
in  lieu  of  an  injunction  and  provide  if  the  damages  be  not  paid,  the 
injunction  shall  issue.^*  Thus,  where  injunctional  relief  cannot  be 
granted  because  of  a  change  of  status  brought  about  since  the  filing 
of  the  bill,^^  or  where  the  issuance  of  the  injunction  would  be  in- 
equitable, because  of  complainant's  delay  and  the  great  inconvenience 


stand.  Quoting  from  appellant's  brief, 
his  contention  is  that  'the  giving  of 
damages  by  the  court  is  an  alternative 
remedy,  ■which  may  be  administered  in 
place  of  the  injunction,  but  that  there 
is  no  right  to  damages  independent  of 
an  injunction.'  No  sufficient  reason  in 
support  of  this  claim  is  suggested,  and 
none  occurs  to  us.  The  complaint  stated 
two  causes  of  action,  one  seeking  equit- 
able, the  other  legal  relief.  If  plain- 
tiff's rights  were  invaded,  as  the  find- 
ings show  they  were,  she  is  entitled  to 
tecover  such  damages  as  she  sustained, 
nptwithstanding  the  conclusion  of  the 
court  that  the  equitable  remedy  of  in- 
junction should  not  be  granted." 

18.  U.  S.— New  York  «.  Pine,  185  IT. 
S.  93,  22  Sup.  Ct.  592,  46  L.  ed.  820, 
reversing  112  Fed.  98,  50  C.  C.  A.  145; 
Bliss  V.  Anaconda  Copper  Min.  Co.,  167 
Fed.  342,  372.  Mass. — Cobb  v.  Mass- 
achusetts Chem.  Co.,  179  Mass.  423,  60 
N.  E.  790;  Jackson  v.  Stevenson,  156 
Mass.  496,  31  N.  E.  691.  Mich.— Stock 
V.  Hillsdale,  155  Mich.  875,  119  N.  W. 
435,  damages  instead  of  injunction 
against  diversion  of  water  for  supply  of 
city.  N.  J. — Paterson  v.  East  Jersey  W. 
Co.,  74  N.  J.  Eq.  49,  70  Atl.  472;  Sim- 
mons V.  Paterson,  60  N.  J.  Eq.  385,  45 
Atl.  995,  83  Am.  St.  Eep.  642,  48  L.  E. 
A.  717.  N.  Y. — Pappenheim  v.  Metro- 
politan Elev.  E.  Co.,  128  N.  Y.  436,  28 
N.  E.  518;  Kelly  v.  Penfield,  133  App. 
Div.  367,  117  N.  Y.  Supp.  379;  Gold- 
bacher  v.  Eggers,  82  App.  Div.  637,  84 
N.  Y.  Supp.  1127,  afflrmed,  179  N.  Y. 
551,  71  N.  E.  1131;  Crocker  v.  Manhat- 
tan Life  Ins.  Co.,  61  App.  Div.  226,  70 
N.  Y.  Supp.  492,  modifying  31  Misc. 
687,  66  N.  Y.  Supp.  84;  Hessler  v. 
Schafer,  20  Misc.  645,  46  N.  Y.  Supp. 
1076;  riynn  V.  New  York,  etc.  E.  Co., 
123  N.  Y.  Supp.  759;  Eoberts  v.  Dove, 
116  N.  Y.  Supp.  468.  Va.— Berkeley  v. 
Smith,  27  Gratt.  892.  Wash. — Hart  v. 
Seattle,  45  Wash.  300,  88  Pac.  205.  Eng. 
Crawford 'IJ.  Hornsea  Steam  Brick,  etc. 
Co.,  45  L.  J.  Ch.  432,  34  L.  T.  N.  S.  923, 
though  damages  not  prayed  for  in  the 


bill.     Can. — Arthur  v.  Grand  Trunk  E. 
Co.,  22  Ont.  App.  89. 

[a]  Though  a  statute  requires  claim 
for  damages  against  a  city  to  be  sub- 
mitted to  the  city  council,  the  court 
may  enjoin  lowering  of  grade  of  street 
with  the  alternative  of  permitting  the 
grading  to  proceed  on  payment  of  dam- 
ages. Hart  V.  Seattle,  45  Wash.  300,  88 
Pac.  205. 

[b]  Where  the  trespasses  are  con- 
tinuing and  the  injunction  is  refused 
as  ineoLUitable,  whether  the  issue  as  to 
damages  will  be  determined  rests  with- 
in the  discretion  of  the  trial  court,  and 
where  the  acts  were  not  wilful  and  the 
damages  not  substantial  no  Tight  to 
have  the  case  retained  for  the  assess- 
ment of  damages  is  shown.  Morse  v, 
Wheeler,  68  App.  Div.  428,  73  N.  Y, 
Supp.  930,  affirmed,  175  N.  Y.  502,  67 
N.  E.   1085. 

[c]  A  decree  deferring  the  question 
of  damages  for  all  future  diversion  of 
waters  is  erroneous  as  the  court  can- 
not authorize  the  continuance  of  such 
trespasses  upon  the  payment  of  the 
damages  assessed.  Lonsdale  Co.  v, 
Woonsoeket,  35  E.  I.  428,  56  Atl.  448, 

[d]  In  New  York  it  is  held  that  this 
rule  applies  only  where  the  party  do- 
ing the  wrongful  acts  has  the  ultimate 
right  to  do  the  acts  complained  of  un- 
der the  right  of  eminent  domain,  and 
that  it  is  error  to  provide  for  the  pay- 
ment  of  damages  in  lieu  of  an  injunc- 
tion in  other  cases.  Batchelor  v.  Hinkle, 
125  N.  Y.  Supp.  929. 

19.  XT.  S. — Carnegie  Steel  Co.  v. 
Colorado  Fuel  Co.,  165  Fed.  195,  91  C. 
0.  A.  229,  expiration  of  patent  pending 
suit.  Ga. — Everett  v.  Tabor,  127  Ga.  103, 
104,  56  S.  E.  123.  Mass.— Langmaid  v. 
Eeed,  159  Mass.  409,  34  N.  E.  593  (dam- 
ages where  Tight  to  injunction  expires 
pending  suit) ;  Case  v.  Minot,  158  Mass. 
577,  589,  33  N.  E.  700,  expiration  of 
lease  pending  suit.  Mo. — Sanders  v. 
Dixon,  114  Mo.  App.  229,  89  S.  W.  577. 
N.  Y. — Smith  v.  Ingersoll-Sargent  E.  D. 
Co.,  7  Misc.  374,  27  N.  Y.  Supp.  907. 
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to  which  it  would  subject  defendant,^"  the  court  may  award  damages 
though  it  denies  an  injunction. 

2,  Suspension  of.  —  The  court  may,  in  its  discretion,  temporarily 
suspend  the  operation  of  its  judgment,  or  stay  proceedings  thereon  for 
such  time  and  on  such  terms  as  it  may  deem  proper.^^  Therefore 
unless  there  is  some  statutory  prohibition,  where  the  rights  of  the 
parties  ought  to  be  preserved  in  statu  quo  until  the  issue  between  them 
is  finally  determined  on  appeal,  the  court  has  the  inherent  power  to 
and  may  suspend  the  operation  of  the  injunction  during  the  appeal.^^ 
But  being  a  discretionary  power,  its  exercise  or  non-exercise  is  not  an 
appealable  matter.^'  Unless  a  particular  necessity  for  a  suspension 
is  shown,  a  suspension  will  not  be  gr^,nted.^* 


20.  U.  S. — Andrus  v.  Berkshire  P. 
Co.,  147  Fed.  76,  77  C.  C.  A.  248.  Mass. 
American  Stay  Co.  v.  Delaney,  211 
Mass.  229,  97  N.  E.  911;  Levi  «.'  "Wor- 
cester, etc.  E.  Co.,  193  Maw.  116,  78  N. 
B.  853.  SCich. — ^Lane  v.  Michigan  Tract. 
Co.,  135  Mich.  70,  97  N.  E.  354. 

21.  U.  S. — ^Eeynolds  v.  Iron  Silver  M. 
Co.,  33  Fed.  354.  Idaho. — Porter  v. 
Speno,  IS  Idaho  600,  92  Pac.  367.  IT.  Y. 
Sponenburg  v.  Gloversville,  42  Misc. 
563,  87  N.  Y.  Supp.  602;  Sammons  v. 
Gloversville,  34  Misc.  459,  70  N.  Y. 
Supp.  284;  Pach  v.  GeofEroy,  19  N.  Y. 
Supp.  583.  Ohio. — Cincinnati  v.  Cincin- 
nati Inclined  Plane  B.  Co.,  7  Ohio  Dee. 
2,  4  Ohio  N.  P.  187.  Wash.— Hatha- 
way V.  Yakima  Water,  etc.  Co.,  14  Wash. 
469,  44  Pac.  896,  58  Am.  St.  Eep.  847, 
suspension  for  thirty  days  to  allow  con- 
demnation by  the   defendant. 

[a]  In  MoCann  v.  Chasm  Power  Co., 
151  App.  Div.  304,  136  N.  Y.  Supp.  383, 
affirmed,  211  N.  Y.  301,  105  N.  E.  416, 
■which  was  a  suit  to  enjoin  the  eiiit- 
ence  of  a  dam  at  a  designated  height, 
an  injunction  granted  against  the  de- 
fendant by  the  trial  court  was  sus- 
pended by  the  appellate  division  until 
the  plaintiffs  were  able  to  show  some 
.substantiail  injury  from  the  mainte- 
nance of  the  dam  at  such  height;  leave 
was  given  the  plaintiffs  to  apply  at  any 
time,  upon  showing  such  lubstantial  in- 
jury for  an  injunction  as  provided  in 
the  lower  court,  or  at  their  election  to 
bring  a  separate  action  for  any  injury 
arising  therefrom. 

22.  U.  S.— Hovey  v.  McDonald,  109 
U.  S.  150,  3  Sup.  €t.  136,  27  L.  ed.  888. 
Idaho.— Waters  v.  Dunn,  18  Idaho  450, 
110  Pac.  258.  Mo.— State  v.  Bearing, 
180  Mo.  53,  79  S.  W.  454.  Neb.— Car- 
son V.  Jansen,  65  Neb.  423,  91  N.  W. 
398;  Home  Ins.  Co.  v.  Dutcher,  48  Neb. 
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755,  67  N.  W.  766.  N.  J.— National 
Docks,  etc.  E.  Co.  v.  Pennsylvania  B. 
Co.,  54  N.  J.  Eq.  10,  33  Atl.  219.  N.  Y. 
Carter  v.  Hodge,  150  N.  Y.  532,  44  N. 
E.  1101;  Genet  v.  Delaware,  etc.  E.  Co., 
113  N.  Y.  472,  21  N.  E.  890;  Laney  v. 
Bochester  E.  Co.,  81  Hun  346,  30  N.  Y. 
Supp.  898;  Pach  v.  Geoffroy,  19  N.  Y. 
Supp.  583.  Wash. — State  v.  Superior 
Court,  43  Wash.  225,  86  Pac.  632,  not 
affected  by  statute  providing  that  where 
an  appeal  is  taken  by  plaintiff  where 
a  preliminary  injunction  is  granted,  the 
injunction  shall  remain  in  force. 

[a]  "It  Is  a  power  Inherent  in  the 
jurisdiction,  and  its  exercise,  although 
discretionary,  may  in  many  cases  be 
important  in  a  wise  administration  of 
justice,  as  where  there  may  be  doubt  aa 
to  the  correctness  of  the  decision,  and 
great  mischief  might  result  to  the  ap- 
pellant from  the  execution  of  the  de- 
cree pending  the  appeal,  in  case  the 
decision  should  be  reversed."  Genet  v. 
Delaware  &  H.  Canal  Co.,  113  N.  Y. 
472,  21  N.  E.  890,  891. 

[b]  An  appellate  court  (1)  may 
grant  a  suspension.  McClung  v.  North 
Bend  Coal,  etc.  Co.,  3  Ohio  Cir.  Deo. 
719,  7  Ohio  C.  C.  182.  (2)  But  a  court, 
not  vested  with  the  power  of  review, 
on  the  other  hand,  cannot  suspend  the 
operation  of  an  injunction  granted  by 
another  court,  even  pending  an  appeal 
from  the  court  originally  granting  the 
decree.  Ziegfeld  «.  Norworth,  140  App. 
Div.  414,  125  N.  Y.  Supp.  504. 

23.  Hovey  v.  McDonald,  109  V.  8. 
150,  8  Sup.  Ct.  136,  27  L.  ed.  888;  Wat- 
ers V.  Dunn,  18  Idaho  450,  110  Pac.  258. 

24.  Fulton  Bank  v.  New  York,  etc. 
Canal  Co.,  3  Paige  Ch.  (N.  Y.)  31,  that 
appeal  is  pending  is  not  a  sufficient 
ground  for  suspending  an  injunction  re- 
straining a  suit  at  law.    And  see  Kuhn 
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Successivo  Suspensions.  —  Though  the  order  provides  for  but  one  sus- 
pension a  second  suspension  may  be  given,  where  it  does  not  changa 
the  substantial  rights  of  the  parties.'* 

Imiiosing  Conditions  Upon  Defendant.  —  The  court  tnay  make  the  sus- 
pension of  the  injunction  conditional  upon  the  defendant  giving  bond 
to  pay  such  damages  as  may  be  sustained  by  the  plaintiff  by  reason 
of  the  continuance  of  the  acts  enjoined  during  such  suspension,"  or 
may  impose  other  conditions  which  in  its  discretion,  it  deems  proper 
or  necessary.^^  But  if  a  bond  is  required  as  a  condition  to  the  sus- 
pension, it  must  be  for  a  reasonable  amount,^'  and  should  not  be  for 
liquidated  damages  in  case  of  an  affirmance.^' 

3.  Modifying  or  Vacating.  —  When  a  final  decree  has  been  ren- 
dered allowing  a  permanent  injunction,  the  court  granting  it  possesses 
the  power  to  either  vacate  or  modify  it,  after  the  term  and  at  any 
time  the  circumstances  and  situation  of  the  parties  have  so  changed 
as  to  render  such  action  just  and  equitable,^"  though  a  statute  may 


V.  Electric  Mfg.  &  P.  Co.,  92  S.  C.  488, 
75  S.  E.  791,  where  an  order  was  made 
enioimng  the  defendants  "from  taking 
any  action  looking  to  the  amendment 
of  the  charter  of  either  of  the  defend- 
ant corporations  in  the  particulars 
shown  by  the  resolutions  and  petitions 
of  each  defendant  filed  with  the  Secre- 
tary of  State  .  ..."  Pending  their 
eppeal  from  this  order,  the  defendants 
presented  their  petition  for  an  order 
superseding  the  order  of  injunction  and 
for  a  writ  of  mandamus  requiring  the 
secretary  of  state  to  sign  and  issue 
certificates  of  the  proposed  amendments 
to  the  charter  of  the  corporation.  The 
court  tefused  "to  supersede  the  order 
of  injunction  on  the  ground  that  peti- 
tioners have  not  clearly  shown  that, 
pending  the  appeal,  it  will  result  in 
irreparable  injury  or  the  miscarriage 
of  justice." 

[a]  Due  Diligence. — A  decree  re- 
straining a  city  from  continuing  to  pol- 
lute the  waters  of  a  river  from  and  af- 
ter a  given  date,  reserving  leave  to  ap- 
ply to  the  court  for  further  time,  if, 
notwithstanding  the  exercise  of  due 
diligence,  it  should  be  unable  to  cease 
polluting  the  river  by  said  date,  unap- 
pealed  from,  is  binding,  as  the  law  of 
the  case,  and  if  the  city  desires  more 
time,  it  must,  according  to  the  terms 
of  the  decree,  show  that  it  has  exer- 
cised due  diligence.  Doremus  v.  Pater- 
son,  79  N.  J.  Eq.  63,  84  Atl.  571. 

25.  Sponenburg  v.  Gloversville,  42 
Misc.  563,  87  N.  T.  Supp.  602,  aprmed,, 
96  App.  Div.  157,  89  N.  Y.  Supp.   19 


(may  grant  further  extension  if  rea- 
sonable grounds  therefor  exist) ;  Conk- 
lin  V.  New  York  El.  B.  Co.,  13  N.  Y. 
Supp.  782;  Cincinnati  v.  Cincinnati  Ine. 
Plane  E.  Co.,  4  Ohio  N.  P.  57. 

26.  Hine  v.  New  York  El.  E.  Co., 
149  N.  Y.  154,  43  N.  E.  414;  Genet  v. 
Delaware,  etc.  Co.,  113  N.  Y.  472,  21  N. 
E.  390,  reversing  4  N.  Y.  Supp.  633; 
Pach  V.  GeofEroy,  19  N.  Y.  Supp.  583. 

27.  Hine  v.  New  York  El.  E.  Co.,  149 
N.  Y.  154,  43  N.  E.  414,  requiring  de- 
fendant in  a  suit  to  restrain  the  con- 
struction of  a  railroad,  to  enter  into  » 
stipulation  intended  to  preclude  them 
from  raising  any  question  in  the  future 
as  to  the  plaintiff's  right  to  miintain 
the  action  so  far  as  such  right  was  af- 
fected by  a  prior  contract  of  »ale  or 
its  actual  performance. 

28.  Pach  V.  Geoffrey,  19  N.  Y.  Supp. 


Paeh  v.  Geoffrey,  19  N.  Y.  Supp. 


583. 

29, 
583. 

30.  Minn. — Colstrum  ».  Minneapolis, 
etc.  E.  Co.,  33  Minn.  516,  24  N.  W.  255; 
Weaver  v.  Mississippi,  etc.  Co.,  30  Minn. 
477,  16  N.  W.  269.  Neb. — Lowe  v. 
Prospect  Hill  Cem.  Assn.,  75  Neb.  85, 
106  N.  W.  429,  108  N.  W.  978.  N.  J. 
Scudder  v.  Kilfoil,  57  N.  J.  Eq.  171,  40 
Atl.  602. 

[a]  Where  facts  have  arisen  since  a, 
final  order  was  entered  allowing  a  per- 
petual injunction,  of  such  a  nature  that 
it  is  clear  the  decree  ought  not  to  be 
executed,  relief  against  it  may  be  given 
in  a  summary  proceeding  on  motion  to 
modify   or   vacate   the   same,  provided 
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not  have  specifically  provided  for  the  exercise  of  such  power.'^ 

How  Relief  Granted.  —  Since  an  application  to  vacate  the  injunction 
is  not  an  application  to  change  the  original  decree,  but  is  analogous 
to  an  application  to  stay  process  issued  to  enforce  a  decree  or  judg- 
ment where  its  enforcement  has  been  rendered  inequitable  and  op- 
pressive by  subsequent  events,  relief  may  be  procured  by  presenting 
the  matter  by  petition.  A  bill  in  the  nature  of  a  bill  of  review  is 
unnecessary.^^  Eelief  against  it  may  be  given  in  a  summary  proceed- 
ing on  motion  to  modify  or  vacate  the  same  provided  the  facts  are 
undisputed.  It  is  not  required  that  more  formal  pleadings  be  had 
and  the  parties  brought  into  court  in  the  ordinary  way  as  in  an  orig- 
inal action,  and  issues  of  law  and  fact  made  up.'^  But  under  a  general 
leave  reserved  for  further  directions,  an  alteration  of  the  injunction 
granted  on  final  hearing  cannot  be  made  by  striking  out  material 
words  placed  there  for  a  deliberate  purpose  and  after  mature  con- 
sideration.^* 

X.  COSTS  OP  INJUNCTION  SUIT.  — While  the  allowance  of 
costs  in  injunction  suits  is  largely  in  the  discretion  of  the  court,  as 
it  is  in  all  equity  cases,  the  complainant,  where  he  is  the  prevailing 
party,  is  usually  awarded  his  costs,^^  even  though  he  only  obtains  par- 


the  facts  are  undisputed.  Lowe  v.  Pros- 
pect Hill  Gem.  Assn.,  75  Neb.  85,  106 
N.  W.  429,  108  N.  W.  978. 

31.  Lowe  V.  Prospect  Hill  Gem. 
Assn.,  75  Neb.  85,  106  N.  W.  429. 

[a]  "Indeed,  it  has  been  frequently 
decided  .  .  .  that  the  statutory  meth- 
ods for  granting  new  trials,  vacating 
and  modifying  judgments,  decrees,  and 
final  orders  rendered  at  a  prior  term, 
do  not  deprive  the,  courts  of  the  right 
to  exercise  their  general  equity  powers 
for  the  relief  of  those  whose  eases  do 
not  come  within  the  provisions  of  the 
statute.  We  perceive  no  good  reason 
why  this  same  right  should  not  be  ex- 
ercised where  a  final  order  granting  a 
perpetual  injunction,  because  of  the  oc- 
currence of  facts  a.nrl  conditions  since 
its  rendition,  has  become  of  no  use  or 
benefit  to  the  one  whose  rights  were 
thiis  protected,  or  where  it  would  be 
inequitable  and  against  good  conscience 
to  longer  enforce  it.  The  power  of  the 
court  to  enforce  and  make  effective  its 
orders  of  injunction  and  to  punish  as 
for  contempt  their  violation  continues 
for  all  time.  As  a  correlative,  there 
must  also  exist  the  power  to  refuse  to 
punish  for  the  violation  of  the  order, 
and  to  modify  or  vacate  as  exigencies 
arising  since  their  rendition  may  re- 
quire."    Lowe   V.   Prospect   Hill   Gem. 
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Assn.,  75  Neb.  85,  106  N.  W.  429,  431, 
108  N.  W.  978. 

32.  Scudder  v.  Kilfoil,  57  N.  J.  Bq. 
171,  172,  40  Atl.  602. 

S3.  Minn. — Weaver  v.  Mississippi, 
etc.  Boom  Co.,  30  Minn.  477,  16  N.  W. 
269.  Neb. — Lowe  v.  Prospect  Hill  Gem. 
Assn.,  75  Neb.  85,  106  N.  W.  429,  108 
N.  W.  978.  N".  Y.— Wetmore  Vi  Law,  34 
Barb.  515. 

[a]  Such  a  motion  is  not  an  at- 
tempt to  obtain  a  rehearing  of  the  orig- 
inal cause  and  relitigate  the  questions 
therein  decided  where  relief  because 
of  changed  conditions  and  circum- 
stances arising  since  the  rendition  of 
the  decree  is  all  that  is  asked.  Lowe  v. 
Prospect  Hill  Gem.  Assn.,  75  Neb.  85, 
106  N.  W.  429,  108  N.  W.  978. 

34.  Eureka  Fire  Hose  Oo.  v.  Eureka 
Rubber  Mfg.  Go.,  '72  N.  J.  Eq.  555,  65 
Atl.  870. 

35.  See  the  following  cases:  Cal. 
Broads  v.  Mead,  159  Gal.  765,  116  Pac. 
46,  Ann.  Gas.  1912G,  1125.  Ind.— Doug- 
lass V.  Blankenship,  50  Ind.  160;  Harvey 
V.  Grawford,  2  Blackf .  43.  Ky.— Combs 
V.  Boswell,  1  Dana  473;  White's  Exrs. 
V.  Guthrie,  1  J.  J.  Marsh.  503.,  Ore. 
Jones  V.  Conn,  39  Ore.  30,  64  Pac.  855, 
65  Pac.  1068,  53  Cent.  L.  J.  128,  87  Am. 
St.  Eep.  634,  54  L.  E.  A.  630.  Pa. 
Sayen  v.  Johnson  &  Bros.,  4  Pa.  Co. 
Ct.  860.     Eng.— Great  Western  E.  Co. 
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tial  relief  on  the  final  hearing,^^  though  in  this  latter  ease,^'  as  in  other 
cases,'*  courts  in  the  exercise  of  their  discretion  have  refused  to  award 
him  costs.  On  the  other  hand,  if  the  injunctive  relief  sought  by  the 
complainant  is  denied,  he  is  usually  taxed  with  the  costs,^^  unless  the 


V.  Oxford,  etc.  E.  Co.,  5  Deg.  &  Sm.  437, 
64  Eng.  Keprint  1188;  Pradella  v.  Wel- 
■ler,  2  Euss.  &  M.  247,  39  Eng.  Eeprint 
388.  See  Taylor  v.  Davis,  7  L.  J.  Ch. 
(N.  S.)  179,  wherein  on  an  interlocutory 
application,  an  injunction  was  granted, 
which  determined  the  principal  subject 
of  dispute  between  the  parties,  and  the 
court  held  that  while  the  complainant 
was  entitled  to  his  costs  up  until  such 
time,  he  was  not  justified  in  afterwards 
proceeding  in  the  cause  for  costs  only, 
and  gave  him  no  costs  subsequent  to 
that  time. 

[a]  Where  plaintiff  is  given  a  judg- 
ment for  damages  only  (1)  in  a  suit 
seeking  damages  and  also  praying  in- 
junctive relief,  and  the  damages  award- 
ed are  less  than  the  amount  prescribed 
by  statute  as  necessary  to  carry  costs, 
the  plaintiff  is  not  entitled  to  a  judg- 
ment for  costs.  The  action  is  treated 
as  one  for  damages  only.  Brown  v. 
Delavau,  63  Cal.  303;  Himes  v.  John- 
son, 61  Cal.  259.  (2)  Where,  however, 
the  complaint  seeks  primarily  injunctive 
lelief,  and  the  prayer  for  damages  is 
merely  incidental,  and  the  injunctive 
relief  is  denied  and  an  award  of  dam- 
ages made,  the  judgment  may  carry 
costs  though  the  award  of  damages  does 
not  equal  the  amount  set  by  the  stat- 
ute. McCarthy  v.  Gaston  Eidge  Mill 
&  M.  Co.,  144  Cal.  542,  78  Pac.  7,  dis- 
tinguishing Brown  v.  Delavau,  63  Cal. 
303,  and  Himes  v.  Johnson,  61  Cal.  259. 
(3)  The  same  is  true  where  both  the  in- 
junction and  damages,  though  less  than 
specified  in  the  statute,  are  awarded. 
Douglass  V.  Blankenship,  50  Ind.  160. 
And  see  Broads  ^i;.  Mead,  1-59  Cal.  765, 
116  Pac.  46,  Ann.  Cas.  1912C,  1125.  As 
to  how  far  amount  of  recovery  controls 
award  of  costs  generally,  see  5  Stand- 
ard Proc.  873  et  seq. 

36.  Boss  V.  Adams,  5  Dana  (Ky.) 
509;  Combs  v.  Boswell,  1  Dana  (Ky.) 
473.  And  see  White's  Exrs.  v.  Guthrie, 
1  J.  J.  Marsh.   (Ky.)    503. 

As  to  rule  generally  in  equity  where 
each  party  has  been  partially  success- 
ful, see  5  Standard  Pkoo.  812. 

[a]  Where  an  injunction  is  sus- 
tained as  to  some  defendants,  but  not 
as  to   all,    costs    cannot    be    awarded 


against  those  not  enjoined.  Morris  v. 
Sanders,  19  Ky.  L.  Eep.  1433,' 43  S.  W. 
733. 

37.  See  Pitch  v.  Hay,  112  App.  Div. 
736_,  98  N.  Y.  Supp.  1090,  wherein 
plaintiff  was  successful  in  part  only 
and  court  refused  costs  to  either  party. 
To  the  same  effect  in  Eochdale  Canal 
Co.  V.  King,  16  Beav.  630,  51  Eng.  Ee- 
print 924. 

38.  Where  plaintiff  is  as  much  in 
fault  as  defendants,  the  court  may 
award  costs  against  him,  though  grant- 
ing injunction  in  his  favor,  where  stat- 
ute provides  that  court  may  for  good 
cause  to  be  stated  on  the  record  ad- 
judge the  costs  otherwise  than  to  the 
successful  party.  Pickerell  v.  Irby 
(Tex.  Civ.  App.),  125  S.  W.  332,  wherein 
the  plaintiff  sought  to  enjoin  the  open- 
ing of  a  road  along  a  portion  of  his 
land  upon  the  ground  that  the  road  was 
not  properly  located,  and  the  court 
found  that  while  it  must  perpetuate  the 
injunction,  the  plaintiff  was  as  much  to 
blame  for  the  failure  to  correctly  lo- 
cate the  road  as  the  defendants,  since 
he  was  present  and  participated  in  lay- 
ing it  out. 

[a]  Where  an  injunction  is  perpet- 
uated on  grounds  that  did  not  exist  at 
the  time  it  was  originally  granted,  it  is 
within  the  equitable  powers  of  the 
court  to  decree  the  costs  against  the 
plaintiff.  Tucker  v.  Brackett,  28  Tex. 
336. 

39.  See  the  following:  Ky.— Combs 
■V.  Boswell,  1  Dana  473.  N.  J.— Con- 
over  V.  Walling,  28  N.  J.  Eq.  333.  Eng, 
Great  Western  E.  Co.  v.  Oxford,  etc. 
E.  Co.,  5  Deg.  &  Sm.  437,  64  Eng.  Ee- 
print 1188;  Barwell  v.  Barwell,  5  Beav. 
373,  49  Eng.  Eeprint  622;  Bass  v. 
Dawber,  19  L.  T.  N.  S.  626,  awarding 
costs  to  defendants. 

[a]  In  Conover  v.  Walling,  28  N.  J. 
Eq.  333,  the  object  of  the  bill  was 
an  injunction,  and  the  bill  was,  in  its 
frame  and  prayer,  an  injunction  bill 
merely.  The  complainant  did  not  es- 
tablish any  claim  to  relief,  except  for 
an  account.  The  court  said:  "Under 
the  prayer  for  relief  generally  an  ac- 
count may  be  ordered  in  the  suit.  But 
inasmuch    as   it   does   not   appear   that 
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court  in  its  discretion  orders  otherwise.*"  Circumstances  may  arise, 
however,  under  which  the  court  may  decree  a  division  of  the  costs 
between  the  parties,*^  or  may  refuse  them  to  either  party.*^ 

What  items  of  cost  are  properly  taxable  are  treated  more  particularly 
elsewhere  in  this  work.*' 


an  account  has  ever  been  denied  or 
even  demanded,  and  it  appears  that  the 
sales  under  the  execution  were  for  the 
advantage  of  the  complainant,  he  will 
be  decreed  to  pay  the  costs  of  this 
suit." 

[b]  Relief  Denied  In  Part. — (1) 
"Where  a  complainant  shows  good  cause 
for  injunction,  and  an  injunction 
granted,  is  perpetuated  only  in  part, 
it  is  error  to  decree  costs  against  him. 
Hoofman  v.  Marshall,  1  J.  J.  Marsh. 
(Ky.)  64.  And  see  Boss  v.  Gordon,  2 
Munf.  (Va.)  289.  (2)  To  this  rule 
there  may,  perhaps,  be  some  exceptions; 
as  where  tlie  bill  appears  to  have  been 
wantonly  and  unnecessarily  filed.  Note, 
2  Munf.  (Va.)  289.  Thus,  where  com- 
plainant sought  to  enjoin  the  collec- 
tion of  several  judgments  upon  the 
ground  that  he  had  paid  the  same, 
whereas  he  well  knew  he  had  never 
paid  some  of  them,  the  court  properly 
exercised  its  discretion  in  decreeing 
the  costs  against  him.  Howard  v.  Ben- 
nett, 72  111.  297. 

[c]' Public  OfBcers;— (1)  Where 
penitentiary  commissioners  assuming  to 
act  under  an  unconstitutional  statute 
are  enjoined,  they  are  personally  re- 
sponsible for  costs,  as  they  act  by 
their  own  wrong.  Corscadden  v.  Has- 
well,  88  App.  Div.  158,  84  N.  T.  Supp. 
597.  (2)  But  a  sheriff  who  is  also 
restrained  in  the  same  proceeding, 
should  not  be  taxed  with  costs,  since 
he  was  given  no  authority  by  the  stat- 
ute, and  was  not  threatening  to  act 
under  it.  Corscadden  v.  Haswell,  88 
App.  Div.   158,  84  N.  Y.  Supp.  597. 

40.  Thus,  where  a  good  cause  of 
action  for  an  injunction  existed  when 
the  same  was  commenced  and  a  tem- 
porary injunction  was  granted,  but 
ground  for  a  permanent  injunction  did 
not  exist  at  the  time  of  the  hearing 
therefor,  though  the  court  found  that 
defendant  was  guilty  of  the  Wrongs  al- 
leged at  the  time  of  the  commence- 
ment of  the  action,  it  was  held  that 
a  dismissal  of  the  action  should  be 
with  costs  in  favor  of  the  plaintiff. 
Clancy  v.  Geb,  126  Wis.  286,  104  N.  W. 
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746.    See  also  Golden  d.  Maupin,  2  J.  J. 
Marsh.  (Ky.)   236. 

41.  Thus,  where  the  plaintiff  failed 
to  obtain  relief  in  the  permanent  in- 
junction as  to  several  of  the  issues  pre- 
sented in  its  petition  and  covered  by 
the  temporary  restraining  order,  and 
it  also  appeared  that  a  number  of  wit- 
nesses for  the  plaintiff  were  used  whose 
testimony  was  useless  as  to  the  issues 
on  which  it  did  obtain  permanent  re- 
lief, the  costs  were  divided  equally  be- 
tween the  parties.  Joseph  S.  Baura 
Mercantile  Co.  v.  Levin  (Mo.  App.),  174 
S.  W.  442. 

As'  to  apportionment  of  costs  in 
equity  generally,  see  5  Standakd  Pkoc. 
810. 

42.  See  the  following:  N.  Y.— John- 
son V.  Taber,  10  N.  Y.  319  (where  both 
parties  at  fault,  costs  properly  denied 
to  both);  Rousseau  v.  Troy,  49  How. 
Pr.  492  (where  injunction  refused,  but 
right  of  defendant  to  do  the  act  sought 
to  be  enjoined  is  very  doubtful);  Fitch 
V.  Hay,  112  App.  Div.  736,  98  N.  Y. 
Supp.  1090,  where  plaintiff  only  suc- 
cessful in  part.  Pa. — McCaffrey's  Ap- 
peal, 105  Pa.  253,  where  evidence  was 
so  conflicting  that  court,  while  refus- 
ing immediate  relief  by  injunction,  re- 
tained bill,  "with  leave  to  complain- 
ant to  apply  for  a  further  order  should 
circumstances  render  it  expedient, ' '  and 
decreed  that  each  party  should  pay  his 
own  costs.  Kng. — Rochdale  Canal  Co.  ' 
V.  King,  16  Beav.  630,  51  Eng.  Reprint 
924,  where  injunction  perpetuated  in 
part. 

43.  5  Standard  Proc.  930,  et  seq. 

[a]  Costs  for  the  taking  of  many 
more  affidavits  than  necessary  will  not 
be  allowed.  People's  Brew.  Co.  v. 
Levin,  78  N.  J.  Eq.  583,  81  Atl.  1114. 

[b]  Costs  of  a  motion  previously 
made  to  dissolve  the  injunction  are 
allowable,  (1)  where  defendant  obtains 
a  judgment  and  decree  for  costs  upon  a 
final  hearing,  where  nothing  was  said 
upon  the  motion  as  to  costs.  Mann  v. 
Rice,  3  Barb.  Ch.  (N.  Y.)  42;  Otis  v. 
Forman,  1  Barb.  Ch.  (N.  Y.)  30.  (2) 
Not,  however,  where  the  court  in  grant- 
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While  attorney's  fees  have  been  allowed  in  some  eases  as  a  part  of 
the  costs  in  a  suit  for  an  injunction,**  they  have  also  been  held  not  a 
proper  item  of  costs.*" 

XI.  DISSOLUTION  OR  DISCONTINUANCE.  —  A.  Power  Ta 
Dissolve.  —  The  court  granting  a  preliminary  injunction  has  inherent 
power  to  dissolve  it  when  it  was  improvidently  or  erroneously  issued,** 
unless  its  power  has  been  curtailed  by  statute,  as  is  the  case  in  some 
states  as  to  injunctions  granted  upon  hearing    and    after    notice.*'' 


ing  such  a  motion  orders  that  "no 
costs  are  allowed."  Van  Wyck  v.  Al- 
liger,  4  How.  Pr.  (N.  Y.)  164.  As  to 
costs  generally  on  motion  to  dissolve, 
see  infra,  XI,  M. 

44.  Thus,  where  a  plaintiff  was  com- 
pelled to  bring  a  second  injunction 
Buit  (1)  to  restrain  defendants  from 
doing  an  action  previously  restrained, 
he  was  allowed  to  recover  attorney's 
fees.  Jewelers'  Mercantile  Agency  v. 
Rothschild,  6  App.  Div.  499,  39  N.  Y. 
Supp.  700.  (2)  Attorney's  fees  have 
also  been  allowed  complainant  in  a 
suit  to  enjoin  an  unlawful  seizure  or 
sale  of  property  under  execution.  See 
Ludeling  v.  Garrett,  50  La.  Ann.  118, 
23  So.  94;  Gilkerson-Sloss  Com.  Co.  v. 
Yale,  47  La.  Ann.  690,  17  So.  244; 
White  V.  Givens,  29  La.  Ann.  571,  573. 

[a]  Since  attorney's  fees,  when 
taxed  as  costs,  accrue,  not  on  the  dis- 
solution of  a  preliminary  injunction, 
but  on  the"  final  determination  of  the 
cause,  though  the  injunction  be  dis- 
solved on  motion,  yet  if  the  complain- 
ant finally  recover,  he  is  entitled  there- 
to.   Eosser  v.  Timberlake,  78  Ala.  162. 

As  to  allowance  of  attorney's  fees 
generally  as  costs,  see  5  Standabd  Pboc. 
931,  et  seq. 

45.  Townsend  v.  Fontenot,  42  La. 
Ann.  890,  8  So.  616;  Chappuis  v.  Pres- 
ton, 28  La.  Ann.  729;  Bank  of  New 
Orleans  v.  Toledano,  20  La.  Ann.  571. 

46.  U.  S.— Barnard  v..  Gibson,  7 
How.  650,  12  L.  ed.  857.  Ark.— San- 
ders V.  Plunkett,  40  Ark.  507,  510. 
Cal.— CreanoT  v.  Nelson,  23  Cal.  464. 
Ga. — Howard  v.  Lowell  Mach.  Co.,  75 
Ga.  325;  Jordan  v.  Gaulden,  73  Ga. 
191.  La.— State  v.  King,  46  La.  Ann. 
163,  15  So.  283.  Mo.— State  v.  Aloe, 
152  Mo.  466,  54  S.  W.  494.  N.  J. 
Conover  v.  Euckman,  33  N.  J.  Eq.  303. 
N.  Y.— National  Gaslight  Go.  v. 
O'Brien,  38  How.  Pr.  271.  Tex.— Ellis 
»■  Harrison,  24  Tex.  Civ.  App.  13,  52 
S.  W.  984,  56  S.  W.  592;   Modisett   v. 


Kalamazoo  Nat.  Bank,  23  Tex.  Civ. 
App.  589,  56  S.  W.  1007. 

[a]  Where  an  injunction  is  granted 
upon  notice,  restraining  officers  from 
interfering  or  trespassing  on  defend- 
ant's property,  when  such  property  is 
unlawfully  used,  as  a  pool  room,  the 
injunction  may  be  vacated  or  set  aside 
though  no  power  was  reserved  in  the 
original  order,  and  though  the  statute 
provides  that  the  court  may  vacate  an 
injunction  where  an  injunction  is 
granted  without  notice,  or  on  notice 
with  leave  to  apply  to  vacate  or 
modify.  Devlin  v.  McAdoo,  101  N.  Y. 
Supp.  546. 

47.  Jordan  v.  Wilson,  69  S.  C.  52, 
48 ,  S.  E.  37,  injunction  granted  after 
notice  cannot  be  dissolved  until  final 
hearing. 

[a]  A  preliminary  injunction  granted 
upon'  hearing  and  notice  cannot  be 
dissolved  or  interfered  with  except 
upon  appeal,  until  the  trial  of  the 
cause  is  determined  upon  the  merits, 
for  Code  Civ.  Proc,  §532  limits  the 
courts'  power  as  to  dissolving  or  modi- 
fying the  same  to  injunctions  granted 
"without  notice,"  except  in  respect  to 
injunctions  restraining  the  diversion  of 
water  used  or  to  be  used  for  irrigation 
or  domestic  use  only.  Ots  v.  Superior 
Court,  10  Cal.  App.  168,  101  Pac.  431; 
Humphry  v.  Buena  Vista,  etc.  Co.,  2 
Cal.  App.  540,  84  Pac.  296.  See  also 
Natoma  Water,  etc.  Co.  v.  Clarkin,  14 
Cal.  544. 

[b]  Reason  of  Eule. — "The  courts 
proceed  on  the  principle  that  there 
must  be  an  end  to  litigation,  and  hence 
there  should  be  some  point  at  which 
the  right  to  question  or  change  even 
a  temporary  injunction  ceases.  In  our 
opinion,  when  such  injunction  has  been 
granted  upon  notice  and  a  hearing,  and 
no  appeal  has  been  taken,  it  cannot  be 
modified  or  dissolved  until  the  trial  of 
the  case  upon  its  merits.  This  rule  will 
tend  to  make  the  law  certain,  and  will 
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B.  "When  Proper  To  Dissolve  or  Continue.  —  1.  Want  of  Juris- 
diction. —  Where  the  court  granting  an  injunction  had  no  jurisdiction 
over  the  defendant,  the  injunction  is  properly  dissolved.^* 

2.  Defects  or  Informalities.  —  a.  In  Pleadings  or  Service  Thereof. 
Where  the  bill  shows  equity  in  the  complainant,  it  is  no  ground  for 
dissolution  of  the  injunction  that  there  are  informalities  in  the  plead- 
ings,*^ especially  where  the  objection  was  involved  in  a  demurrer 
previously  interposed  ind  which  was  overruled.^"  But  where  the  bill 
fails  to  pray  for  a  temporary  injunction,^^  or  where  the  bill  is  not 
verified,^^  or  is  defectively  verified,^^  it  will  be  dissolved  on  proper 


work  no  hardship  because  usually  the 
case  can  be  brought  to  trial  within  a 
reasonable  time.  This  view  of  the 
section  is  strengthened  by  the  fact  that 
the  section  makes  provision  for  dis- 
solving or  modifying  an  injunction  upon 
certain  terms,  even  if  granted  upon 
notice,  in  an  action  to  prevent  the 
diversion,  pending  the  litigation,  of 
water  used  or  to  be  used  for  irrigation 
or  domestic  purposes  only."  Ots  v. 
Superior  Court,  10  Cal.  App.  168,  170, 
101  Pac.  431. 
^8.  Adams  v.  Lamar,'  8  6a.  83. 
[a]  A  motion  to  dissolve  on  this 
ground  is  not  a  general  appearance. 
Adams  v.  Lamar,  8  Ga.  83. 

49.  Cal. — Fuhn  v.  Weber,  38.  Cal. 
636,  multifariousness.  Fla. — ^Scarlett  v. 
Hicks,  13  Fla.  314,  failure  to  make 
writing  an  exhibit  to  petition.  la. 
Way  V.  Lamb,  15  Iowa  79.  La. — ^Ward 
V.  Douglass^  22  La.  Ann.  463.  Teirn. 
Nashville  Sav.  Bank  v.  Nashville,  3 
Tenn.  Ch.  338,  equity  defectively  stated. 
Va.— Shirley  v.  Long,  6  Band.  764,  bill 
multifarious.  W.  Va. — Beall  v.  Shaull, 
18  W.  Va.  258,  multifarious  bill.  Wis. 
Valley  Iron  Wks.  v.  Goodrick,  103  Wis. 
436,  78  N.  W,  1096;  Hoffman  v.  Wheel- 
ock,  62  Wis.  434,  22  N.  W.  716  (im- 
proper joinder  of  causes). 

[a]  Misjoinder  of  Causes  of  Action. 
"If  the  only  infirmity  in  a  complaint 
is  that  several  causes  of  action  have 
been  improperly  joined,  we  think  it  is 
within  the  field  of  judicial  discretion 
in  a  proper  case  to  continue  the  re- 
straining order  in  force  until  the  plain- 
tiff is  given  an  opportunity  to  amend." 
Carstens  v.  Fond  du  Lac,  137  Wis.  465, 
119  N.  W.   117,   121. 

As  to  want  of  equity  In  bill  as  ground 
for  dissolution,  see  infra,  XI,  B,  3. 

50.  McGinnis  v.  Justices,  etc.,  30  Ga. 
i7. 
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51.  Brannock  v.  Moll,  2  Bland  (Md.) 
106. 

[a]  The  omission  of  the  prayer  for 
an  injunction  in  the  prayer  for  process, 
where  the  bill  prays  for  an  injunction, 
is  not  ground  for  dissolution  of  an  in- 
junction granted  on  such  bill.  TayloT 
V.  Snyder,  Walk.  Oh.   (Mich.)  490.  ' 

52.  Fla.— Ballard  v.  Eckman,  20  Fla. 
661,  dissolved  as  of  course  before  an- 
swer, la. — Stump  V.  Buziek,  8  Greene 
245;  Porter  v.  Moffett,  1  Morr.  108.  La. 
Catlett  V.  McDonald,  13  La.  44  (even 
if  evidence  shows  complainant  is  en- 
titled to  a  new  injunction) ;  Barrow  v. 
Eichardson,  23  La.  Ann.  203;  Eobertson 
V.  Travis,  4  La.  Ann.  151;  Judson  v. 
Connolly,  3  La.  Ann.  466.  Tex.— Gas- 
kins  V.  Peebles,  44  Tex.  390,  bill  may 
also  be  dismissed  unless  complainant 
offers  to  amend. 

[a]  That  an  amendment  to  a  bill  is 
not  verified  is  not  ground  for  dissolu- 
tion where  the  amendment  is  not  neces- 
sary to  the  continuance  of  the  bill. 
Maddox  v.  Eowe,  28  Ga.  61. 

[b]  Upon  the  removal  of  a  cause 
from  the  state  court  to  the  federal 
court,  the  federal  court  will  not  dis- 
solve an  injunction  on  the  ground  that 
the  bill  was  not  verified,  as  this  would 
be  reconsidering  questions  of  pleading 
decided  by  the  state  court.  Smith  v. 
Schwed,  6  Fed.  455. 

53.  lU.— North  v.  Swartz,  79  HI. 
App.  '557.  Ind.— Southern  Plank  Eoad 
Co.  V.  Hixon,  5  Ind.  165.  La.— Elder 
V.  New  Orleans,  31  La.  Ann.  500.  N.  J. 
Perkins  v.  Collins,  3  N.  J.  Eq.  482.  Tex. 
Pullen  V.  Baker,  41  Tex.  419.  W.  Va. 
Shonk  V.  Knight,  12  W.  Va.  667. 

[a]  In  Alabama;,  a  defective  veri- 
fication of  the  billis  a  mere  irregular- 
ity and  is  no  cause  for  dissolving  or 
discharging  an  injunction,  unless  the 
complainant  fails  or  refuses  to  supply 
the  defective  verification  upon  request. 
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proceedings  being  taken  therefor.  If  the  allegations  of  the  bill  or  com- 
plaint are  upon  information  and  belief  only,  the  injunction  may  be 
dissolved.^* 

FaUure  to  serve  a  copy  of  the  bill  or  complaint  upon  the  defendant 
within  a  specified  number  of  days  before  the  preliminary  hearing 
where  a  restraining  order  has  been  issued,  is  made  ground  for  dis- 
solution of  the  restraining  order  in  some  jurisdictions.^^ 

b.  In  Parties.  —  While  the  non-joinder  of  a  necessary  party,  that 
is,  one  whose  presence  is  essential  to  a  decree,  is  generally  ground  for 
dissolution  of  an  injunction,^*  this  rule  is  not  universal  and  like  most 
general  rules  is  liable  to  the  control  of  the  equities  of  the  particular 
case.^' 

If  there  is  merely  a  misjoinder  of  parties  an  injunction  will  not  be 
dissolved  if  any  of  the  parties  ar6  entitled  thereto.'^^     Neither  is  a 


Lauderdale  v.  McAllister  (Ala.),  68  So. 
984;  Woodward  v.  State,  173  Ala,  7,  55 
So.  506;  Forney  v.  Calhoun  County,  84 
Ala.  215,  4  So.  153  ;•  Jaeoby  v.  Goetter, 
74  Ala.  427. 

[b]  An  injunction  will  not  be  dis- 
solved because  of  an  insufficient  veri- 
fication when  the  defendant  by  answer 
admits  the  unverified  facts.  Conover 
V.  Euckman,  34  N.  J.  Eq.  293,  297. 

54.  Lee  v.  Clark,  49  Ga.  81;  Middle- 
town  V.  Eondout,  etc.  E.  Co.,  43  How. 
Pr.  (N.  y.)  481,  especially  where  the 
bill  is  not  verified. 

55.  See  generally  the  statutes,  and 
Cal.  Code  Civ.  Proc,  §527. 

56.  U.  S. — Eldred  v.  American  Pal- 
ace Car  Co.,  105  Fed.  457,  44  C.  C.  A. 
554.  111.— Atkins  v.  Billings,  72  111. 
597;  Classen  v.  JJanforth,  56  IlL  App. 
552.  Kan. — ^Privett  v.  Stevens,  26  Kan. 
528.  La. — Eobertson  v.  Bosque,  6 
La.  306.  Md.— Heck  v.  Vollmer,  29  Md. 
507;  Binney's  Case,  2  Bland  99.  N.  J. 
Morgan  v.  Eose,  22  N.  J.  Bq.  583.  Va. 
Harrison  v.  Morton,  4  Hen.  &  M.  483. 

57.  Morgan  v.  Eose,  22  N.  J.  Eq. 
583.  See  also  Pairchild  v.  House,  18 
Pla.  770,  holding  the  failure  to  add  de- 
fendant's legal  representative  who  was 
a  necessary  party  is  not  ground  for 
dissolution. 

[a]  Where  the  question  is  whether 
a  certain  act  done  by  the  trustees  in 
their  corporate  capacity,  be  within  or 
without  their  power,  the  corporation  is 
a  proper  and  necessary  party;  but 
where  such  act  has  been  enjoined,  the 
injunction  will  not  necessarily  be  dis- 
solved on  account  of  the  non-joinder 
of  such  party.  Morgan  v.  Eose,  22  N.  J. 
Eq.  583,   wherein   the    court   said:    "I 


think  the  true  principle  is,  that  when 
the  injunction  will  have  the  effect  of 
injuring,  in  any  material  respect,  the 
rights  of  absent  persons,  the  court  will 
not,  unless  in  case  of  special  neeesssity, 
interfere  with  such  rights,  but  that 
when  the  absence  of  persons  as  parties 
constitutes,  so*  far  as  the  granting  or 
refusing  of  the  injunction  is  concerned, 
a  formal  rather  than  a  substantial  de- 
fect, there  is  no  ground  arising  from 
such  fact  for  a  refusal  of  the  temporary 
aid  of  the  court,  if  such  aid  appears, 
under  the  circumstances,  to  be  equit- 
able." 

[b]  Even  if  an  injunction  is  wrong- 
fully granted  to  a  complainant  upon 
the  bill  first  presented  to  the  court,  if 
upon  the  real  merits  of  the  ease  the 
injunction  would  have  been  rightly 
granted  if  added  complainants  had  been 
named  in  the  bill  when  first  presented, 
it  .ought  not  to  be  dissolved,  though 
the  order  allowing  the  new  parties  to 
be  added  provides  that  the  right  of 
complainants  to  continue  the  injunc- 
tion should  depend  solely  upon  the 
right  of  the  original  plaintiff.  Warren 
V.  Pim,   65   N.   J.   Bq.   36,   55   Atl.   66. 

58.  Pla.— Scarlett  v.-  Hicks,  13  Tla. 
314,  making  sheriff  unnecessarily  a 
party.  Mo. — Gill  v.  Ferris,  82  Mo.  156. 
N.  J.— Johnson  v.  Vail,  14  N.  J.  Eq. 
423.  N.  Y. — Abraham  v.  Plestoro,  3 
Wend.  538,  20  Am.  Dec.  738  (objection 
should  be  taken  by  demurrer) ;  Trades- 
man's Bank  v.  Merritt,  1  Paige  Ch. 
302.  Wis. — Linden  Land  Co.  v.  Mil- 
waukeg  El.,  etc.  Co.,  107  Wis.  493,  83 
N.  W.  851;  Hoffman  v.  Wheeloek,  62 
Wis.  434,  22  N.  W.  716. 
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defect  of  parties  necessarily  a  ground  for  dissolution  of  an  injunction.^' 

c.  In  Service  of  Subpoena.  —  The  failure  to  serve  defendant  with 
a  subpoena  or  summons  .within  a  reasonable  time  after  the  institution 
of  the  suit  is  ground  for  dissolution  of  the  injunction.""  But  irregular 
service  thereof  is  not  ground  for  dissolution  where  due  diligence  to 
sue  out  new  process  is  taken. '^ 

d.  Want  of  or  Insufficient  Bonds.  —  While  the  injunction  will  be 
dissolved  where  no  bond  has  been  filed,  as  the  statute  requires,"^  the 
injunction  should  not  be  dissolved  in  the  first  instance  because  the 
bond  is  defective,''^  or  because  of  its  inadequacy,  but  an  opportunity 
should  be  given  to  amend  or  to  file  a  new  bond  obviating  the  defects."* 

e.  Want  of  Notice.  —  Where  an  injunction  has  issued  without  notice 
as  required  by  statute,  it  will  be  dissolved  on  mo-tion  if  made  op- 
portunely."' 


59.  N.  J.— Irick  v.  Black,  17  N.  J. 
Eq.  189.  N.  y. — Astie  v.  Leeming,  3 
Abb.  N.  C.  25,  objection  must  be  taken 
by  answer.  Va. — Turpin  v.  Jefferson, 
4  Hen.  &  M.  483,  injunction  dissolved 
unless  plaintiff  amend  and  add  a  party 
whose  interests  were  affected  by  the 
injunction. 

60.  Miiui. — Lash  v.  McCormick,  14 
Minn.  482.  Miss. — Payne  v.  Cowan, 
Smed.  &  M.  Ch.  26.  N.  J.— AUman  v. 
United  Brotherhood  of  Carpenters,  etc.,- 
79  N.  J.  Eq.  150,  81  Atl.  116,  affirmed, 
79  N.  J.  Eq.  641,  83  Atl.  1118;  West 
v.  Smith,  2  N.  J.  Eq.  309.  N.  Y. 
Waffle  V.  Vanderheyden,  8  Paige  Ch.  45. 
N.  0.— Hightour  V.  Eush,  3  N.  C.  552. 
Vt.— Howe  V.  Willard,  40  Vt.  654. 

[a]  "It  is  entirely  settled  that 
upon  the  issuance  of  a  preliminary  writ 
of  injunction  a  subpoena  must  be  tak- 
en out  and  served.  Lee  v.  Cargill,  10 
N.  J.  Eq.  (2  Stock.)  331.  The  penalty 
for  neglect  is  dissolution  of  the  in- 
junction." Allman  v.  United  Brother- 
hood of  Carpenters,  etc.,  79  N.  J.  Eq. 
150,  81  Atl.  116,  affirmed,  79  N.  J.  Eq. 
641,  83  Atl.  1118. 

[b]  Though  the  defendant  was  the 
sheriff  and  there  was  no  coroner  in  the 
county,  the  failure  to  serve  the  sub- 
poena is  ground  for  dissolution,  where 
the  statute  allows  a  private  person  to 
serve  the  subpoena.  West  v.  Smith,  2 
N.  J.  Eq.  309. 

[c]  Failure  to  serve  another  defend- 
aiit  with  a  subpoena  is  not  ground  for 
dissolution  as  to  the  defendant  proper- 
ly served.  Seebor  f.  Hess,  5  Paige  Ch. 
(N.  Y.)  85. 

[d]  Where  there  is  no  rule  requiring 
that  a  subpoena  be  taken  out  with  the 
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injunction  and  returned  within  the 
time  prescribed  by  the  rule  for  the 
return  of  the  service  of  the  injunction, 
the  failure  to  take  out  a  Bubpoena  at 
the  time  required  ie  not  fround  for 
dissolution.  Scarlett  v.  Hicks,  13  Fla. 
314,  324. 

61.  Payne  «;.  Cowan,  Smed.  &  M. 
Ch.  (Miss.)  26. 

62.  Cal.^-Neumann  v.  Moretti,  146 
Cal.  31,  79  Pae.  512.  Ga.— Johnson  v. 
Hall,  83  Ga.  281,  9  S.  E.  783.  Miss. 
Tillman  v.  Heard,  95  Miss.  238,  48  So. 
963. 

As  to  necessity  for  bond,  see  supra, 
VII,  E,  2. 

[a]  That  the  injunction  was  not 
effectual  because  of  the  failure  to  give 
the  bond,  or  that  the  injunction  was 
not  served  upon  defendant  is  no  an- 
swer to  a  motion  to  vacate  upon  the 
above  ground.  Neumann  v.  Moretti, 
146  Cal.  31,  79  Pac.  512. 

63.  Beauchamp  v.  Board  of  Super- 
visors, 45  111.  274;  Sweeny  V.  Rodgers, 
1  Bland  (Md.)  566,  note;  Williams  ». 
Hall,  1  Bland   (Md.)   193,  note. 

64.  Wingert  v.  Snouffei,  134  Iowa 
97,  108  N.  W.  1035,  111  N.  W.  432. 

65.  Minneapolis,  etc.  E.  Co.  «.  Chi- 
cago, etc.  E.  Co.,  116  Iowa  681,  88 
N.  W.  1082.  As  to  necessity  for  notice, 
see  supra,  VII,  A,  1. 

[a]  The  better  practice,  (1)  how- 
ever, is  to  move  that  the  writ  be  set 
aside  rather  than  that  it  be  dissolved 
(Bowman  v.  Waverly  [Iowa],  128  N. 
W.  950),  (2)  though  if  the  motion  to 
dissolve  is  on  this  ground  and  presented 
promptly,  the  writ  will  be  dissolved. 
Bowman  v,  Waverly  (Iowa),  128  N.  W. 
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f.  In  Writ  or  Order.  —  If  the  bill  presents  a  proper  ease  for  relief 
by  injunction,  that  there  are  technical  inaccuracies  in  the  form  of  the 
or'der  directing  the  issuance  of  the  writ  is  no  ground,  for  dissolving 
the  injunction."* 

g.  In  Injunction  or  Service  Thereof.  —  The  vagueness  of  the  pre- 
liminary injunction  as  to  the  acts  restrained,"^  or  the  fact  that  it  was 
antedated,"'  is  sufficient  ground  for  its  dissolution.  And  an  injunction 
may  be  dissolved  where  it  is  necessary  to  rectify  a  mistake  or  relieve 
from  hardship  or  wrong,  as  where  a  mistake  was  made  as  to  the  terms 
of  the  order  and  the  parties  meant  to  be  included  therein."^  But  an 
irregular  service  of  the  injunction  is  not  ground  for  a  dissolution 
thereof.™ 

3.  Want  of  Equity  in  Bill.  —  a.  In  General.  —  An  injunction  will 
be  dissolved  on  motion  on  the  ground  that  there  is  such  a  want  of 
equity  in  the  bill  that  the  injunction  should  never  have  been  granted," 


950;  Hughes  v.  Eekerson,  55  Iowa  641, 
8  N.  W.  484. 

66.  Beauchamp  v.  Board  of  Super- 
visors, 45  111.  274. 

[a]  That  the  otder  by  oversight 
directed  the  clerk  of  court  of  another 
county  than  that  where  the  suit  is 
pending  to  issue  the  injunction  is  not 
ground  for  dissolution  of  the  injunc- 
tion where  granted  by  the  proper 
clerk.  Buchanan  v.  Barnsley  (Tex.  Civ. 
App.),  105  S.  W.  843. 

67.  Avery  v.  Omillon,  10  La.  Ann. 
127;  Lyon  v.  Botchford,  25  Hun  (N.  Y.) 
57.  See  also  Rose  v.  Rose,  11  Paige 
(N.  Y.)  166,  dissolving  an  injunction 
because  too  broad  but  allowing  leave 
to  apply  for  a  new  injunction. 

68.  Brodie  v.  Cronly,  3  Edw.  Ch. 
(N.  Y.)   355. 

69.  Howard  V.  Lowell  Mach.  Co.,  75 
Ga.  325. 

70.  Corey  v.  Voorhies,  2  N.  J.  Eq. 
5  (served  without  jiirisdietion  of 
court);  Becker  v.  Hager,  8  How.  Pr. 
(N.  Y.)  68  (service  on  attorney).  But 
see  Johnson  v.  Casey,  28  How.  Pr.  (N. 
Y.)  492  (holding  the  failure  to  serve 
the  subpoena  and  the  affidavits  upon 
which  it  was  granted  upon  defendant 
as  required  by  statute  was  ground  for 
dissolution,  though  the  failure  to  serve 
with  the  injunction  a  copy  of  the  affi- 
davits upon  which  the  injunction  was 
granted,  as  required  by  statute,  is  not 
ground  for  dissolution);  Penfield  v. 
White,  8  How.  Pr.  (N.  Y.)  87. 

71.  U.  S.^Barnard  v.  Gibson,  7 
How.  650,  12  L.  ed.  857;  Fenwiek  Hall 
Co.  V.  Old  Saybrook,  66  Fed.  390;  Kid- 
well  }),  Masterson,  8  Craneh  C.  G.  52, 


14  Fed.  Cas.  No.  7,758.  Ala. — Gray  v. 
South  &  N.  A.  R.  Co.,  151  Ala.  215,  43 
So.  859;  Louisville,  etc.  R.  Co.  v. 
Bessemer,  108  Ala.  238,  18  So.  880; 
Morrison  v.  Coleman,  87  Ala.  655,  6  So. 
374,  5  L.  R.  A.  384;  Harrison  v.  Mc- 
Crary,  37  Ala.  687.  Ark. — Coblentz  v. 
Wheeler,  etc.  Co.,  40  Ark.  180;  Earle 
V.  Hale,  31  Ark.  473.  Cal.— Gardner  v. 
Stroever,  81  Cal.  148,  22  Pao.  483; 
Payne  v.  McKinley,  54  Cal.  532;  Long 
V.  Newman,  10  Cal.  App.  430,  102  Pac. 
534.  Colo. — Union  Iron  Wks.  v.  Basaick 
M.  Co.,  10  Colo.  24,  14  Pac.  54;  Breeze 
V.  Haley,  10  Colo.  5,  13  Pac.  913.  Conn. 
Hawley  v.  Beardsley,  47  Conu.  571. 
Del.— Hayes  v.  Hayes,  2  Del.  Ch.  191. 
D.  C. — McFarland  V;  Washington,  etc. 
R.  Co.,  18  App.  Cas.  456;  Magruder  v. 
Schley,  18  App.  Cas.  288.  Fla.— Gil- 
lespie V.  Chapline,  59  Fla.  500,  52  So. 
722;  Builders'  Supply  Co.  v.  Acton,  56 
Fla.  756,  47  So.  822;  Hall  v.  Home,  52 
Fla.  510,  42  So.  383;  Bevil  v.  Smith, 
25  Fla.  209.  Ga. — Armstead  v.  Smith, 
115  Ga.  428,  41  S.  E.  583;  Short  v. 
Spragins,  104  Ga.  628,  30  S.  E.  810; 
Howard  v.  Lowell  Mach.  Co.,  75  Ga. 
325;  Vaughn  v.  Fuller,  23  Ga.  366; 
Miller  v.  Maddoi,  21  Ga.  327.  Idaho. 
Williamson  v.  Moore,  10  Idaho  749,  80 
Pac.  227;  Meyer  v.  First  Nat.  Bank, 
10  Idaho  175,  77  Pao.  334.  111.— Elser 
V.  Gross  Point,  223  111.  230,  79  N.  E. 
27;  Fahs  v.  Roberts,  54  111.  192;  Joseph 
Schlitz  Brew.  Co.  v.  Travi,  179  111.  App. 
269;  Leeds  v.  Illinois  State  Med.  Assn., 
122  111.  App.  650.  Ind.— Sutherland  v. 
Lagro,  etc.  R.  Co.,  19  Ind.  192;  South- 
ern Plank  Road  Co.  v.  Hixon,  5  Ind. 
165.     Ind.  Ter. — ^Lafayette  v.  Hood,  7 
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either  before"  or  after  answer,"  even  though  the  answer  admits  all 
the  allegations  of  the  bill/*  fails  to  deny  such  allegations,"  or  is 
defective.''^  But  if  complainant  makes  out  a  prima  facie  ease  it  is 
not  error  to  refuse  to  dissolve  the  injunction/' 


Ind.  Ter.  608,  104  S.  W.  853.  la. 
Burlington,  etc.  E.  Co.  V.  Dey,  82  Iowa 
312,  48  N.  W.  98;  Ellison  v.  Smyth,  75 
Iowa  570,  39  N.  W.  898.  Kan.— Barber 
County  V.  Smith,  48  Kan.  331,  29  Pac. 
565.  Ky. — Beard  v.  Goran's  Admr., 
Hard.  12.  La. — Mahan  v.  Accommoda- 
tion Bank,  26  La.  Ann.  34.  Md. — Syfer 
V.  Spence,  103  Md.  66,  63  Atl.  256;  Laup- 
heimer  v.  Eosenbaum,  25  Md.  219.  Mich. 
Eldred  v.  Camp,  Harr.  162;  Cooper  v. 
Alden,  Harr.  72.  Miss. — Hiller  v.  Cot- 
ten,  54'  Miss.  551.  Mo. — Albers  Com- 
mission Co.  V.  Spencer,  245  Mo.  368, 
376,  150  S.  W.  712.  Mont.— McCormick 
V.  Eiddle,  10  Mont.  467,  26  Pac.  202. 
N.  J. — Northeastern  Tel.,  etc.  Co.  v. 
Hepburn,  73  N.  J.  Eq.  657,  69  Atl.  249; 
Conover  v.  Euckman,  32  N.  J.  Eq.  685; 
Smith  V.  Kuhl,  25  N.  J.  Eq.  38.  N.  Y. 
Fullan  V.  Hooper,  66  How.  Pr.  75;  Gen- 
til  V.  Arnaud,  38  How.  Pr.  94;  Hazard 
V.  Hudson  E.  Bridge  Co.,  27  How.  Pr. 
296;  Mallett  v.  Weybossett,  1  Barb. 
217;  Moser  v.  Polhamus,  4  Abb.  Pr. 
(N.  S.)  442;  Wilkie  v.  Rochester,  etc. 
E.  Co.,  12  Hun  242,  247.  Okla.— Hodg- 
ins  V.  Hodgins,  23  Okla.  625,  103  Pac. 
711.  S.  D.— Phillips  V.  Sioux  Falls,  5 
S.  D.  524,  59  N.  W.  881.  Tex.— O'Neal 
V.  Wills  Point  Bank,  64  Tex.  644;  Josey 
V.  Perlstein,  48  Tex.  Civ.  App.  355,  107 
S.  W.  558;  Caswell  v.  Eundenberger,  47 
Tex.  Civ.  App.  456,  105  S.  W.  1017. 
Va.— Hudson  v.  Kline,  9  Gratt.  379. 
W.  Va. — Cranberry  Fuel  Co.  v.  Hol- 
landsworth,  64  W.  Va.  127,  61  S.  E.  37; 
Logan  V.  Bullard,  61  W.  Va.  526,.  57  S. 
E.  143;  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal,  etc.  Co.,  60  W.  Va.  508,  56 
S.  E.  264,  10  L.  E.  A.  (N.  S.)  268; 
Null  V.  Elliott,  52  W.  Va.  229,  43  S.  E. 
173.  Wis. — Avery  v.  Eyan,  74  Wis. 
591,  43  N.  W.  317;  Heiss  v.  Vosburg, 
59  Wis.  532,  18  N.  W.  463;  Chicago,  etc. 
E.  Co.  V.  Ft.  Howard,  21  Wis.  45. 

[a]  On  a  nonsuit  being  entered  (1) 
(Harris  v.  McGregor,  29  Cal.  124),  (2) 
or  on  the  failure  of  the  complainant  to 
make  out  a  prima  facie  case  or  to  show 
any  interest  in  the  subject-matter  the 
injunction  is  properly  dissolved.  Hen- 
derson V.  Marcell,  1  Kan.  136. 

[b]  Sustaining  a  demurrer  to  an 
entire  bill  (1)    (Ind.— Clark  v.  Nobles- 
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ville,  44  Ind,  83.  S.  D.— Phillips  v. 
Sioux  Falls,  5  S.  D.  524,  59  N.  W.  881. 
Tex. — O'Neal  v.  Will's  Point  Bank,  64 
Tex.  644),  (2)  or  to  a  material  portion 
of  it  requires  the  dissolution  of  the  in- 
junction. Thomson  v.  McCormick,  136 
111.  135,  26  N.  E.  373. 

[c]  If  the  bill  fails  to  allege  ir- 
reparable injury  from  alleged  trespasses 
sought  to  be  enjoined,  the  injunction 
will  be  dissolved.  Grill  v.  Wiswall,  82 
Hun  281,  31  N.  Y.  Supp.  470. 

72.  Ky. — Beard  v.  Goran's  Admr., 
Hard.  12.  Md.— Chesapeake,  etc.  Canal 
Co.  V.  Baltimore,  etc.  E.  Co.,  4  Gill  & 
J.  1.  Mich. — ^Cooper  v.  Alden,  Harr.  72, 
in  vacation.  N.  J. — Morris  Canal,  etc. 
Co.  V.  Biddle,  4  N.  J.  Eq.  222.  W.  Va. 
White  Sulphur  Springs  Co.  v.  Eobinson, 

3  W.  Va.  542;  Hyre  v.  Hoover,  3  W. 
Va.  11. 

73.  Ala.— Cave  v.  Webb,  22  Ala. 
583  (in  vacation);  Nelson  v.  Dunn,  15 
Ala.  501,  in  vacation.  Ga. — Field  v. 
Howell,  6  Ga.  423.  Md.^Cheaapeake, 
etc.   Canal   Co.  v.  Baltimore,  etc.  E.  Co., 

4  Gill  &  J.  1.  Mo. — Albers  Commission 
Co.  V.  Spencer,  245  Mo.  368,  376,  150 
S.  W.,  712. 

[a]  A  mandatory  injunction,  en- 
joining the  refusal  to  carry  out  a  con- 
tract, is  properly  dissolved  upon  a 
showing  that  the  complainant  repeated- 
ly violated  many  essential  provisions  of 
that  contract.  J.  S.  Betts  Co.  v.  South 
Georgia  Ey.  Co.   (Pla.),  67  So.  861. 

74.  Nelson  v.  Dunn,  15  Ala.  501. 

75.  Bishop  V.  Wood,  59  Ala.  253; 
Quackenbush  v.  Van  Eiper,  1  N.  J.  Eq. 
476. 

76.  Hart  v.  Clark,  54  Ala.  490  (an- 
swer not  properly  verified) ;  Chesapeake, 
etc.  C.  Co.  f.  Baltimore,  etc.  B.  Co., 
4  Gill  &  J.  (Md.)  1. 

77.  Wilder  v.  Alderman,  74  S.  C.  178, 
53  S.  E.  950. 

[a]  WTiere  an  amended  bill  shows 
good  grounds  for  the  issuance  of  the 
injunction,  the  court  will  not  dissolve 
the  injunction  though  the  original  bill 
was  defective.  Cal.- Tehama  County  v. 
Sisson,  152  Cal.  167,  92  Pac.  64.  Miss, 
Belzoni  Oil  Co.  v.  Yazoo,  etc.  Co.,  Si 
Miss.  58,  47  So.  468;  Alcorn  v.  Alcom, 
76     Miss.     907,     25    So.     877,    though 
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b.  Effect  Given  to  Bill.  —  A  motion  to  dissolve  a  temporary  injunc- 
tion based  solely  upon  the  alleged  insufficiency  of  the  allegations  of  the 
bill  is  in  effect  a  demurrer/^  and  admits  to  be  true  all  the  allegations 
of  the  bill  well  pleaded/®  But  it  admits  no  more  than  a  demurrer  to 
the  bill  and  therefore  is  an  admission  of  such  facts  only  as  are  well 
pleaded,^"  and  necessarily  only  such  as  existed  prior  to  or  at  the  time 
of  the  filing  of  the  bill.^i 

Mere  inferences  and  conclusions  of  law  not  warranted  by  the 
facts  pleaded  are  not  admitted.^^  All  amendable  defects  will  be  treated 
as  perfected  upon  such  notice.^^ 

4.  Where  All  Equities  of  Bill  Denied  in  Answer.  —  a.  General 
Rule.  —  Ordinarily  a  temporary  injunction  granted  ex  parte  should 
be  dissolved  upon  the  coming  in  of  the  answer  under  oath  fully,  fair- 


amended  bill  filed  after  motion  to  dis- 
solve. N.  J. — 'Conover  v.  Kickman,  34 
N.  J.  Eq.  293. 

78.  111. — Williams  v.  Ciicago  Ex.  Co., 
188  111.  19,  58  N.  E.  611;  Smith  v. 
Koehersperger,  173  111.  201,  50  N.  E. 
187;  Weaver  v.  Poyer,  70  111.  567; 
Titus  V.  Mabee,  25  111.  257;  Stamatakos 
V.  McCaffrey,  177  111.  App.  370;  Board 
of  Trade  v.  Weare,  105  111.  App.  289. 
La.— Jenkins  v.  Felton,  9  Rob.  200. 
Pa. — Dorwart  v.  Reed,  8  Lane.  Bar  58. 
Wis.— Shepard  v.  Pabst,  149  Wis.  35, 
135  N.  W.  158;  Harley  v.  Lindemann, 
129  Wis.  514,  109  N.  W.  570,  8  L.  R. 
A.  (N.  S.)  124;  Judd  v.  Fox  Lake,  28 
Wis.  583. 

As  to  demurrers  generally,  see  6 
Standakd  Proc.  845. 

79.  U.  S.— Lyster  v.  Stickney,  12 
Fed.  609,  4  MeCrary  109.  Ga. — Semmes 
V.  Columbus,  19  Ga.  471.  lU.— Titus 
V.  Mabee,  25  III.  257;  Stamatakos-  v. 
McCaffrey,  177  111.  App.  370;  Carroll 
V.  Barry  Bros.  Transp.  Co.,  118  111.  App. 
230.  la. — Beeman  v.  Hexter,  98  Iowa 
378,  67  N.  W.  270;  Burlington,  etc.  E. 
Co.  V.  Dey,  82  Iowa  312,  343,  48  N.  W. 
98.  La. — ^Union  Sawmill  Co.  v.  Lake 
Lnmb.  Co.,  117  La.  930,  42  So.  429; 
Johnston  v.  Hiekey,  4  La.  293 ;  Eawlings 
V.  Bowie,  33  La.  Ann.  573;  Vance  v. 
Cawthon,  32  La.  Ann.  124;  Butmau  v. 
Forshay,  21  La.  Ann.  165;  Jenkins  v. 
Felton,  9  Bob.  200;  Morgan  v.  Peet,  8 
Mart.  (N.  S.)  395.  Mich.— Baltic  Min. 
Co.  V.  Houghton  Cire.  Judge,  177  Mich. 
632,  144  N.  W.  209;  Schwarz  v.  Sears, 
Harr.  440.  Miss. — Terry  v.  Hageman, 
102  Miss.  224,  59  So.  75.  N.  Y. 
Sehermerhorn  v.  New  York,  3  Edw.  Gh. 
119;  New  York,  etc.  Est.  v.  Fitch,  1 
Paige  Ch.  97.    Tex. — Dawson  v.  Bald- 


ridge,  55  Tex.  Civ.  App.  124,  118  S.  W. 
593.  Va. — Peatross  v.  McLaughlin,  6 
Gratt.  64.  W.  Va. — Henderson  v.  Hen- 
rie,  61  W.  Va.  183,  187,  56  S.  E.  369; 
Pocahontas  Coke  Co.  v.  Powhatan,  etc. 
Co.,  60  W.  Va.  508,  56  S.  E.  264;  Mc- 
Coy V.  McCoy,  29  W.  Va.  794,  2  S.  E. 
809;  Ludington  v.  Tiffany,  6  W.  Va. 
11. 

[a]  A  motion  to  dissolve  an  injunc- 
tion on  the  ground  of  the  insufficiency 
of  the  allegations  in  the  petition  is  in 
the  nature  of  a  demurrer  and  admits 
all  the  facts  alleged  to  be  true,  how- 
ever improbable.  Jenkjns  v.  Felton,  9 
Rob.    (La.)    200. 

[b]  This  rule  obtains  (1)  whether 
the  motion  be  made  after,  or  before 
issue  joined.  Union  Sawmill  Co.  v. 
Lake  Lumb.  Co.,  117  La.  930,  42  So. 
429.  (2)  Such  rule  applies  only  where 
the  motion  is  based  upon  the  want  of 
equity  in  the  bill  and  does  not  apply 
if  the  motion  be  to  dissolve  upon  the 
face  of  all  the  papers  in  the  cause. 
Hebert  v.  Joly,  5  La.  50. 

80.  Board  of  Trade  v.  Weare,  105  111. 
App.  289,  302. 

81.  Board  of  Trade  v.  Weare,  105  111. 
App.  289,  302. 

82.  Sehermerhorn  v.  New  York,  3 
Edw.  Ch.  (N.  Y.)  119.  But  see  Louis- 
ville, etc.  E.  Co.  V.  Bessemer,  108  Ala. 
238,  18  So.  880,  holding  they  are  suffi- 
cient upon  such  motion  unless  proper 
objection  is  made  upon  that  ground. 

83.  Louisville,  etc.  R.  Co.  v.  Besse- 
mer, 108  Ala.  238,  18  So.  880  (technical 
errors  or  inaccuracies  are  not  avail- 
able);  Elliott  V.  Sibley,  101  Ala.  344, 
13  So.  500  (when  there  is  equity  in 
the  bill);  East  &  West  E.  Co.  v.  East 
Tennessee,    etc.    E.    Co.,    75    Ala.    275; 
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ly,  distinctly  and  positively  denying  all  the  material  averments  of  the 
bill  upon  which  plaintiff's  rights  to  an  injunction  are  based,  in  the 
absence  of  proof  of  the  allegations  of  the  bill.**    Especially  is  this 


Chambers  V.  Alabama  Ir«n  Ca.,  67  Ala. 
353. 

[a]  It  is  the  facts  stated  which 
should  be  considered,  not  the  manner  of 
stating  them,  nor  the  form  of  the  bill, 
nor  the  specific  prayers  for  relief,  what- 
ever of  amendable  defects  may  be  ap- 
parent should  pro  hac  vice  be  regarded 
as  amended.  Chambers  v.  Alabama  Iron 
Co.,  07  Ala.  353. 

84.  U.  S. — Leeds  «.  Marine  Ins.  Co., 
2  Wheat.  380,  383,  4  L.  ed.  266;  Young 
V.  Grundy,  6  Craneh  51,  3  L.  ed.  149; 
Sacramento  v.  Southern  Pae.  E.  Co., 
155  Fed.  1022;  McLean  v.  Mayo,  113 
Fed.  106;  Coburn  i).  Cedar  Val.,  etc. 
E.  Co.,  25  Fed.  791.  Ala. — ^Lauderdale 
V.  McAllister,  68  So.  984;  Southern 
Express  Co.  v.  State,  66  So.  115;  Lftng 
V.  Shepherd,  159  Ala.  595,  48  So.  675; 
"Weeks  v.  Bynum,  158  Ala.  231,  48  So. 
489;  Hall  V.  Atlanta,  B.  &  A.  E.  Co., 
158  Ala.  271,  48  So.  365;  Mobile,  etc. 
Co.  V.  Fowl  Eiver,  etc.  Co.,  152  Ala. 
320,  44  So.  471;  Kanape  v.  Beeves,  127 
Ala.  216,  28  So.  666;  Hays  v.  AhMchs, 
115  Ala.  239,  22  So.  465;  Louisville, 
etc.  E.  Co.  V.  Bessemer,  108  Ala.  '238, 
18  So.  880.  Ariz. — ^Hampson  v.  Adams, 
6  Ariz.  335,  57  Pae.  621.  Cal.— John- 
son V.  Wide  West  M.  Co.,  22  Cal.  479; 
Curtis  V.  Sutter,  15  Cal.  259.  Del. — Mar- 
vel V.  Ortlip,  3  Del.  Ch.  9.  Fla.— Eev. 
St.,  1892,  §1467;  Gillespie  v.  Chapline, 
59  Fla.  500,  52  So.  722;  Shaw  v.  Palmer, 
54  Fla.  490,  44  So.  953;  Bobbins  v. 
White,  52  Fla.  613,  42  So.  841;  God- 
win V.  Phifer,  51  Fla.  441,  458,  41  So. 
597.  Ga. — Howard  v.  Lowell  Mach.  Co., 
75  Ga.  325;  Spence  v.  Steadman,  49  Ga. 
133,  142.  Hawaii. — Montgomery  v. 
Montgomery,  2  Hawaii  553.  Idabo. 
Oro  Fine,  etc.  Min.  Co.  v.  Cullen,  1 
Idaho  113.  But  see  Price  v.  Grioe,  10 
Idaho  443,  79  Pae.  387,  holding  the  rule 
does  not  necessarily  obtain  in  this  state 
under  the  code.  lU. — Farrell  v.  McKee, 
36  111.  226  (unless  bill  is  sustained  by 
affidavits);  Parkinson  v.  Trousdale,  4 
111.  367.  Ind.— Aurora,  etc.  E.  Co.  v. 
Miller,  56  Ind.  88 ;  Eayle  v.  Indianapolis, 
etc.  E.  Co.,  32  Ind.  259.  la. — Swan  v. 
Indianola,  142  Iowa  731,  121  N.  W. 
547;  Chicago,  etc.  E.  Co.  v.  Iowa  Cent. 
E.  Co.,  142  Iowa  459,  119  N.  W.  261 
(when  no  fraud  is  charged);   Gossard 
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Co.  1).  Crosby,  132  loVa  155,  109  N.  W. 
483,  6  L.  E.  A.  (N.  S.)  1115;  Carrothers 
V.  Newton,  etc.  Co.,  61  Iowa  681,  17 
N.  W.  43;  Eussell  v.  Wilson,  37  Iowa 
377.  Md. — McCormick  v.  McCormick, 
104  Md.  325,  65  Atl.  54;  Wenzel  v. 
Milbury,  93  Md.  427,  49  Atl.  618;  John- 
son 'V.  Henderson,  83  Md.  125,  34  Atl. 
835;  Neurath  v.  Heeht,  62  Md.  221; 
Philadelphia  Trust  Co.  v.  Scott,  45  Md. 
451;  Webster  v.  Hardisty,  28  Md.  592. 
Mich. — Grand  Eapids  Elee.  E.  Co.  v. 
Calhoun  Circ.  Judge,  156  Mich.  419,  120 
N.  W.  1004  (though  matters  of  induce- 
ment not  denied) ;  Chicago,  etc.  E.  Co. 
V.  Kalamazoo,  138  Mich.  246,  101  N.  W. 
525.  ItCiun. — ^Knoblauch  v.  Minneapolis, 
56  Minn.  321,  57  N.  W.  928;  Steea  v. 
Kranz,  32  Minn.  313,  20  N.  W.  241; 
Pineo  V.  Heffelflnger,  29  Minn.  183,  12 
N.  W.  522;  Armstrong  v.  Sanford,  7 
Minn.  49.  Miss. — Davis  v.  Hart,  66  Miss. 
642,  6  So.  318  (where  the  complain- 
ant has  failed  to  sustain  his  allegations 
by  proof  and  seeks  no  further  time  for 
taking  testimony) ;  Pass  v.  Dykes,  8 
Smed.  &  M.  92.  Nev. — ^Eivers  v.  BuT- 
bank,  13  Nev.  398;  Magnet  Min.  Co. 
V.  Page,  etc.  Co.,  9  Nev.  346.  N.  H. 
Hollister  v.  Barkley,  9  N.  H.  230.  N.  J. 
Campbell  v.  Eunyon,  42  N.  J.  Eq.  483, 
8  Atl.  298;  Brewer  v.  Day,  23  N.  J. 
Bq.  418;  Moies  v.  O'Neill,  23  N.  J, 
Eq.  207;  Cross  v.  Morristown,  18  N.  J. 
Eq.  26.  N.  Y.— Minor  v.  Terry,  6  How. 
Pr.  208,  213;  Fullan  v.  Hooper,  66  How. 
Pr.  75;  Kerbs  v.  Eosenstein,-  56  App. 
Div.  619,  67  N.  Y.  Supp.  385;  Oppen- 
heimer  v.  Hirseh,  5  App.  Div.  232,  38 
N.  Y.  Snpp.  311;  Store!  v.  Coe,  2 
Bosw.  661.  N.  C. — Wallace  v.  Salisbury, 
147  N.  C.  58,  60  S.  E.  713;  Walker 
V.  Gurley,  83  N.  C.  429.  Ohio.— Af- 
sprnng  v.  AlthofE,  7  Ohio  Dec.  (Eeprint) 
550;  Chicago,  etc.  E.  Co.  v.  Hamilton, 
3  Ohio  C.  C.  455,  2  Ohio  Cir.  Dee.  259. 
Pa. — McCartney  v.  Cassidy,  141  Pa. 
453,  21  Atl.  778;  Dull  v.  HoU,  1  Phila. 
258,  5  Clark  108;  Carpenter  v.  Burden, 

2  Pars.  Eq.  Cas.  24;  Machette  «.  Hodges, 
1  Brewst.  313,  6  Phila.  296.  S.  D. 
Howell  V.  Dinneen,  16  S.  D.  618,  94  N. 
W.  698;  Grant  Co.  v.  Colonial,  etc.  Co., 

3  S.  D.  390,  53  N.  W.  746.  Tenn. 
Eutherford  v.  Metealf,  5  Hayw.  58; 
Bridges  v.  Eobinson,  2  Tenn.  Ch.  720. 
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true  where  tlie  bill  is  not  verified,**  or  where  the  allegations  of  the  bill, 
stated  upon  information  and  belief,  are  positively  denied  in  the 
answer." 

b.  .  Exceptions.  —  But  the  general  rule  as  to  the  dissolution  of  the 
injunction  upon  the  coming  in  of  the  answer  is  not  absolute,  but  rests 
somewhat  in  the  sound  judicial  discretion  of  the  trial  court  upon  the 


Tex.— Love  i).  Powell,  67  TeX.  15,  2 
S.  W.  456;  Blum  v.  Loggins,  53  Tei. 
121;  Lively  v.  Bristow,  12  Tei.  60; 
Axtell  V.  Lopp  (Tei.  Civ.  App.),  152 
S.  W.  192;  Corbett  c.  Sweeney  (Tex. 
Civ.  App.),  151  S.  W.  858;  Lone  Star 
Lodge  V.  Cole  (Tex.  Civ.  App.),  131  S. 
W.  1180;  Daniels  v.  Daniels  (Tex.  Civ. 
App.),  127  S.  W.  569.  Va.— Thomas  v. 
Eowe,  22  S.  E.  157;  Ingles  v.  Straus,  91 
Va.  209,  21  S.  E.  490;  Spencer  v.  Jones, 
85  Va.  172,  7  S.  B.  180.  W.  Vft.— Meyer 
V.  Meyer,  60  W.  Va.  473,  56  S.  E.  209; 
Eobrecht  v.  Eobreelit,  46  W.  Va.  738, 
34  S.  E.  801;  Sehoonover  v.  Bright,  24 
W.  Va.  698;  Cox  v.  Douglass,  20  W.  Va. 
175.  Wis. — Carstens  v.  Pond  du  Lac, 
137  Wis.  465,  119  N.  W.  117;  Mil- 
waukee Elec,  etc.  Co.  v.  Bradley,  108 
Wis.  467,  84  N.  W.-870.  Eng. — Norway 
i;.  Eowe,  19  Ves.  Jr.  144,  34  Eng.  Re- 
print 472;  Clapham  v.  White,  8  Ves. 
Jr.  35,  32  Eng.  Reprint  263. 

[a]  Rule  Strictly  Applied.— "This 
rule,  however,  being  founded  upon  the 
old  idea  that  when  two  parties  in  a 
suit  affirmed  with  equal  positiveness 
that  an  opposite  state  of  facts  existed, 
the  chancellor  must  offset  the  one 
against  the  other,  has  always  been 
acted  upon  with  strictness.  The  party 
denying  must  controvert  directly  every 
material  allegation  of  the  bill.  He 
must  not  undertake  to  set  up  new  facts 
— ^must  not  confess  and  avoid.  It  must 
simply  be  a  plain,  direct,  unequivocal 
denial."  Oro  Pino,  etc.  Min.  Co.  v. 
Cullen,  1  Idaho  113,  119.  As  to  suffi- 
ciency of  answer,  see  infra,  XI,  B,  4,  e. 

[b]  "There  was  a  difference,  under 
the  old  practice,  between  a  common  in- 
junction, as  for  instance,  one  to  restrain 
the  collection  of  a  money  judgment  be- 
cause of  an  alleged  equity  against  its 
execution,  and  one  of  a  special  nature 
in  which  the  injunction  is  the  principal 
relief  demanded,  and  when,  if  the  de- 
fendant is  allowed  to  proceed  unre- 
strained, the  damages  will  be  irrepar- 
able. In  the  former  ease,  the  injunc- 
tion was  dissolved,  as  a  matter  of 
course,  upon  the  coining  in  of  the  an- 


swer t*  the  bill,  unless  the  equity  was 
confessed,  or,  according  to  our  prac- 
tice, unless  the  answer  was  defective 
in  not  responding  to  a  material  allega- 
tion, or  was  unfair  or  evasive,  so  that 
exceptions  to  it  would  lie.  In  the  lat- 
ter class,  a  different  rule  prevailed,  be- 
cause a  dissolution  of  the  injunction 
would  allow  the  injury  to  be  done,  and 
if  the  defendant  denied  the  allegations 
of  the  bill,  it  could  be  read  as  an  affi- 
davit on  the  part  of  the  complainant, 
the  result  being  that  if,  upon  the  whole 
case,  the  matter  was  left  in  doubt,  the 
injunction  was  continued  to  the  hear- 
ing, so  as  to  afford  the  complainant 
oppoitunity  to  support  his  bill  by  proof, 
before  the  injurious  act  is  committed, 
which  would  deprive  him  of  all  rem- 
edy." Person  v.  Person,  154  N.  0.  453, 
70  S.  E.  752.  See  also  Cobb  v.  Clegg, 
137  N.  0.  153,  49  ^S.  E.  80,  82. 

[c]  If  complainant  had  no  right  to 
an  injunction  in  any  case,  he  cannot 
complain  of  the  dissolution  of  the  pre- 
liminary injunction  upon  the  cbming 
in  of  the  answer.  Burr  V.  Burton,  18 
Ark.  214. 

[d]  The  coming  in  of  the  sworn  an- 
swer denying  the  ecLuities  does  not  ipso 
facto  dissolve  the  injunction,  but  an 
order  to  that  effect  is  necessary.  Tur- 
ner V.  Scott,  5  Hand.  (Va.)  332.  As  to 
necessity  for  order,  see  infra,  XI,  P, 
8,  a. 

85.  Hinkle  v.  Jones,  32  N.  J.  Eq. 
186;  Manchester  v.  Dey,  6  Paige  Ch.  (N. 
Y.)   295. 

86.  Oal,— Tuba  County  v.  Cloke,  79 
Cal.  239,  245,  21  Pac.  740.  Ga. 
Williams  v.  Garrison,  29  Ga.  503.  Mich. 
Caulfield  v.  Curry,  63  Mich.  594,  30  N. 
W.  191.  Nev.— Perley  v.  Porman,  7 
Nev.  309.  Wis.— Carstens  v.  Pond  du 
Lao,  137  Wis.' 465,  119  N.  W.  117. 

[a]  A  refusal  to  dissolve  because  of 
averments  upon  information  and  belief 
is  not  an  abuse  of  discretion  where  the 
answer  did  not  deny  all  these  aver- 
ments, and  others  were  sustained  by 
affidavits  at  the  hearing.  HiUer  v.  Col- 
lins, 63  Cal.  235. 
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particular  facts  of  the  case,  and  the  court  may  nevertheless  continue 
the  injunction  until  the  final  hearing  of  the  cause,^'  or  may  make  the 


87.  U.  S.— Pere  Marquette  E.  Co.  V 
Bradford,  149  Fed.  493;  Poor  v.  Carle- 
ton,  3  Summ.  70,  19  Fed.  Gas.  No.  11,- 
272;  Nelson  v.  Robinson,  1  Hempst.  464, 
17  Fed.  Cas.  No.  10>114.  Ala.— Lauder- 
dale V.  McAllister,  68  So.  984;  Profile 
Cotton  Mills  V.  Calhoun  Water  Co.,  66 
So.  50;  Francis  v.  Gilreath  Coal  &  Iron 
Co.,  180  Ala.  338,  60  So.  919;  Eoyal  v. 
Eoyal,  167  Ala.  510,  52  So.  735;  Mo- 
bile, etc.  E.  Co.  V.  Fowl  Eiver  L.  Co., 
152  Ala.  320,  44  So.  471;  Turner  v.  Stev- 
ens, 106  Ala.  546,  17  So.  706;  Elliott 
V.  Sibley,  101  Ala.  344,  13  So.  500.  Cal. 
Porter  v.  Jennings,  89  Cal.  440,  26  Pae. 
965;  Eogers  v.  Tennant,  45  Cal.  184; 
McCreery  v.  Brown,  42  Cal.  457;  De 
Godey  v.  Godey,  39  Cal.  157,  166.  Fla. 
Gillespie  v.  Chapline,  59  Fla.  500,  52 
So.  722;  God-v(\in  v.  Phifer,  51  Fla.  441, 
458,  41  So.  597;  Indian  Eiver  S.  Co.  V. 
East  Coast  Transp.  Co.,  28  Fla.  387,  10 
So.  480;  Hayden  v.  Thrasher,  20  Fla. 
715;  Carter  v.  Bennett,  6  Fla.  214.  Ga 
Sims  V.  Consolidated,  etc.  Co.,  91  Ga. 
190,  17  S.  B.  69;  Pouche  v.  Eome  St.  E. 
Co.,  84  Ga.  233,  10  S.  E.  726;  Louis  v. 
Bamberger,  36  Ga.  589;  Durham  v.  Ses- 
sions, 34  Ga.  282.  Hawaii. — Montgom- 
ery V.  Montgomery,  2  Hawaii  553.  Idaho. 
Oro  Fino,  etc.  Co.  v.  CuUen,  1  Idaho  113. 
IncL — Edwards  v.  Applegate,  70  Ind. 
325;  Spieer  v.  Hoop,  51  Ind.  365.  la. 
Laplant  v.  Marshalltown,  134  Iowa  261, 
111  N.  W.  816;  Stevens  v.  Myers,  11 
Iowa  183.  Mich. — Chicago,  etc.  E.  Co. 
V.  Kalamazoo,  138  Mich.  246,  101  N. 
W.  525;  Attorney  General  v.  Oakland 
Co.  Bank,  1  Walk.  Ch.  90.  Minn.— Wal- 
ters fc.  Mankato,  106  Minn.  161,  118  N. 
W.  358;  Miller  v.  Jensen,  102  Minn. 
391,  113  N.  W.  914;  Fuller  v.  Schutz, 
88  Minn.  372,  93  N.  W.  118.  Miss. 
Boweu  V.  Hoskins,  45  Miss.  183,  7  Am. 
Eep.  728.  N.  H.— HoUister  v.  Barkley, 
9  N.  H.  230.  N.  J.— Snyder  v.  Seeman, 
41  N.  J.  Eq.  405,  5  Atl.  637;  Simon  v. 
Townsend,  27  N.  J.  Eq.  302;  Cregar  v.- 
Creamer,  27  N.  J.  Eq.  281;  Mulock  v. 
Mulock,  26  N.  J.  Eq.  461;  Murray  v. 
Elston,  23  N.  J.  Eq.  127;  Hoagland  v. 
Titus,  14  N.  J.  Eq.  81.  N.  Y.— Mead  v. 
Eichards,  4  Edw.  Ch.  667;  Bank  of 
Monroe  v.  Sehermerhorn,  Clarke  Ch. 
303;  Dubois  v.  Budlong,  10  Bosw.  700. 
N.  C. — Harrington  v.  Eawls,  131  N.  C. 
39,  42  S.  E.  461;'Blackwell  Durham  Tob. 
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Co.  V.  McEIwee,  94  N.  C.  425;  Me- 
Corkle  v.  Brem,  76  N.  C.  407.  Pa. 
Wheeling,  etc.  E.  Co.  v.  Chartiere  C. 
E.  Co.,  3  Atl.  12,  1  Sadler  213;  Balti- 
more, etc.  E.  Co.  «.  Hanover,  etc.  E.  Co., 
2  Pa.  Dist.  774,  13  Pa.  Co.  Ct.  291; 
Pennsylvania  Iron  Co.  v.  Lancaster,  17 
Lane.  Eev.  161.  R.  I. — Bradford  v. 
Peckham,  9  E.  I.  250.  S.  D.— Boll  v. 
Ostroot,  25  S.  D.  513,  127  N.  W.  577; 
Huron  W.  Co.  v.  Huron,  3  S.  D.  610,  5i 
N.  W.  652.  Tenn.— Owen  v.  Brien,  2 
Tenn.  Oh.  295,  298.  Tex.— Hart  v.  Mills, 
38  Te2.  517;  Corbett  «.  Sweeney  (Tex. 
Civ.  App.),  151  S.  W.  858;  Porter  v. 
Johnson  (Tez.  dv.  App.),  140  S.  W. 
469;  Daniels  v.  Daniels  (Tex.  Civ. 
App.),  127  S.  W.  569;  Dawson  v.  Bald- 
ridge,  55  Tex.  Civ.  A-pp.  124,  118  S.  W. 
593.  Va.— Kahn  v.  Kerngood,  80  Va. 
342.  W.  Va.— Meyer  «.  Meyer,  60  W. 
V3.  478,  56  S.  B.  209;  McEldowney  v. 
Lowther,  49  W.  Va.  348,  38  S.  B.  644; 
Shonk  «.  Knight,  12  W.  Va.  667.  Wis. 
Chain  Belt  Co.  ».  Von  Spreckelsen,  117 
Wis.  106,  94  N.  W.  78;  Milwaukee  L. 
&  P.  Co.  V.  Bradley,  108  Wis.  467, 84  N. 
W.  870;  Valley,  etc.  Co.  v.  Goodrick, 
103  Wis.  436,  78  N.  W.  1096. 

[a]  "A  dissolution,  therefore,  does 
not  necessarily  follow  upon  the  coming 
in  of  the  answer  denying  the  material 
allegations  of  the  bill  upon  which  the 
injunction  issued,  and  the  court  may, 
in  the  exercise  of  a  sound  judicial  dis- 
cretion, refuse  a  dissolution  and  con- 
tinue the  injunction  for  a  hearing, 
where  the  circumstances  of  the  case 
seem  to  demand  this  course.  Especially 
will  this  discretion  be  exercised  where 
fraud  is  the  gravamen  of  the  bill,  or 
where  it  is  apparent  to  the  court  that 
a  dissolution  of  the  injunction  would 
result  in  greater  injury  and  hardship 
than  its  continuance  to  the  hearing,  or 
where  it  is  apparent  that  by  the  dis- 
solution complainant  would  lose  all  the 
benefit  which  would  otherwise  accrue  to 
him  should  he  finally  succeed  in  his 
cause.  A  temporary  injunction  should 
not  be  dissolved  where  its  dissolution 
would  result  in  irreparable  injury  to 
the  plaintiff."  Dawson  v.  Baldridge, 
55  Tex.  Civ.  App.  124,  118  S.  W.  593. 

[b]  In  Milwaukee  Blec.  E.,  etc.  Co. 
V.  Bradley,  108  Wis.  467,  84  N.  W.  870, 
876,  the  court  said:    "The  general  rule 
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dissolution  thereof  conditional.*^  Thus,  where  the  plaintiff  would  lose 
all  the  benefit  which  would  otherwise  accrue  to  him  should  he  finally 
succeed  in  the  case,*^  or  where  the  facts  disclosed  by  the  bill  and  answer 
afford  strong  presumption  that  the  plaintiff  will  establish  his  claim  for 
relief  on  the  final  hearing,*"  or  the  preservation  of  the  status  quo 
pending  the  action  is  necessary  to  avoid  the  probability  of  plaintiff 
suffering  irreparable  loss  and  the  final  decree  being  ineffectual  to  ac- 
complish the  purposes  of  the  litigation,^^  or  when  the  dissolution  of  the 


is  as  I  stated;  but  courts  should  not  be 
misled  into  thinking  that  it  is  the  uni- 
versal rule.  The  idea  that  a  denial  by 
answer  of  all  the  equities  of  the  com- 
plaint entitles  the  defendant,  as  a  mat- 
ter of  right,  to  a  dissolution  of  a  tem- 
porary injunction,  is  unsound,  though 
there  are  so  many  unguarded  judicial 
expressions  in  legal  opinions,  well  cal- 
culated to  induce  a  contrary  view  un- 
less one  keeps  well  in  mind  the  under- 
lying principles  of  equity  power  in  such 
situations,  that  it  is  not  strange  that 
courts  sometimes  act  upon'  the  erron- 
eous theory  that  a  denial  of  all  the 
equities  of  the  complaint  displaces  ju- 
dicial discretion.  Such  principle  recog- 
nizes that  the  judicial  power  to  act  by 
temporary  injunction  is  designed  to  be 
used  in  aid  of  judicial  administration 
in  equity,  and  that  it  should  be  exer- 
cised to  that  end  in  the  sound  discre- 
tion of  the  court  or  judge.  The  general 
rule  always  gives  way  when  the  cir- 
cumstances are  such  as  to  require  it, 
rather  than  that  a  litigant  shall  be 
subjected  to  serious  danger  of  suffer- 
ing irreparable  loss." 

That  dissolutiou  or  continuance  of  in- 
junction generally  is  in  discretion  of 
court,  see  infra,  XI,  P,  7,  d,  (I). 

88.  Mobile,  etc.  E.  Co.  v.  Fowl  Eiver, 
etc.  Co.,  152  Ala.  320,  44  So.  471;  Col- 
umbus, etc.  E.  Co.  V.  Witherow,  82  Ala. 
190,  3  So.  23. 

As  to  dissolution  upon  terms,  see  in- 
fra, XL,  F,  7,  d,  (III). 

89.  Cal.— Porter  v.  Jennings,  89  Cal. 
440,  26  Pac.  965.  Mich.— Hartingh  v. 
Bay  Circuit  Judge,  176  Mich.  289,  142 
N.  W.  585,  Ann.  Cas.  1915B,  520;  At- 
torney General  v.  Oakland  County  Bank, 
1  -Walk.  Ch.  90.  N.  J.— Stilt  v.  Hilton, 
30  N.  J.  Eq.  579;  Scott  v.  Ames,  11  N. 
J.  Eq.  261.  W  Va.— Eobrecht  v.  Eob- 
recht,  46  W.  Va.  738,  34  S.  E.  801; 
Shonk  V.  Knight,  12  W.  Va.  667. 

[a]  "In  , continuing  and  dissolving 
injunctions,  the  relative  inconvenience 


to  be  suffered  by  the  parties  may  be  of 
controlling  weight.  For  instance,  al- 
though the  answer  denies  all  the  equity 
of  the  bill,  yet  the  injunction  will  be 
continued  in  case  its  dissolution  might 
thwart  the  object  of  the  litigation  and 
render  a  subsequent  victory  by  the 
complainant  of  no  avail. ' '  Hartingh  v. 
Bay  Circuit  Judge,  176  Mich.  289,  142 
N.  W.  585,  Ann.  Cas.  1915B,  520. 

90.  Mitm. — Stees  v.  Kranz,  32  Minn. 
313,  20  N.  W.  241;  Pineo  v.  Heffelfinger, 
29  Minn.  183,  12  N.  W.  522.  N.  J. 
Mulock  V.  Mulock,  26  N.  J.  Eq.  461. 
W.  Va. — Meyer  v.  Meyer,  60  W.  Va, 
473,  56  S.  E.  209;  Shonk  v.  Knight,  12 
W.  Va.  667. 

91.  XT.  S.— Pere  Marquette  E.  Co.  v. 
Bradford,  149  Fed.  492;  Poor  v.  Carle- 
ton,  3  Summ.  70,  19  Fed.  Cas.  No.  11,- 
272;  Nelson  v.  Eobinson,  Hempst.  464, 
17  Fed.  Cas.  No.  10,114.  Ala.— Profile 
Cotton  Mills  V.  Calhoun  Water  Co.,  66 
So.  50;  Fuller  v.  Chenault,  157  Ala. 
46,  47  So.  197;  Turner  v.  Stevens,  106 
Ala.  546,  17  So.  706;  Planters'  etc. 
Bank  v.  Laucheimer,  102  Ala.  454,  14 
So.  776;  Scholze  v.  Steiner,  100  Ala. 
148,  14  So.  552;  Harrison  v.  Yerby,  87 
Ala.  185,  6  So.  3.  Cal.— Porter  v.  Jen- 
nings, 89  Cal.  440,  26  Pac.  965;  Hunt  v. 
Steese,  75  Cal.  620,  17  Pac.  920;  Sogers 
V.  Tennant,  45  Cal.  184.  Del. — Kersey 
V.  Eash,  3  Del.  Ch.  321.  Fla. — Indian 
Eiver  S.  Co.  v.  East  Coast  T.  Co.,  28 
Fla.  387,  10  So.  480;  Fuller  v.  Cason,  26 
Fla.  476,  7  So.  870;  Linton  v.  Denham, 
Palmer  &  Walker,  6  Fla.  533;  Allen  v. 
Hawley,  6  Fla.  142.  Ga. — Gullatt  v. 
Thrasher,  42  Ga.  429;  Louis  v.  Bamber- 
ger, 36  Ga.  589;  Edwards  v.  Banksmith, 
35  Ga.  213.  Idaho. — Oro  Fino,  etc.  Co. 
V.  Cullen,  1  Idaho  113.  Ind.— Spicer  v. 
Hoop,  51  Ind.  365.  la. — Swan  V.  In- 
dianola,  142  Iowa  731,  121  N.  W.  547; 
Walker  v.  Stone,  70  Iowa  103,  30  N. 
W.  39.  Kan. — St.  Joseph,  etc.E.  Co. 
V.  Dryden,  11  Kan.  186.  La. — New  Or- 
leans W.  Co.  V.  Oser  &  Co.,  36  La.  Ann. 
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injunction  would,  in  effect,  amount  to  a  complete  denial  of  the  relief 
sought  by  the  bill,®^  the  injunction  should  be  continued  to  the  final 
hearing. 


918.    Md.— My  Maryland  Lodge  0.  Adt, 
100  Md.  238,  59  Atl.  721,  68  L.  B.  A. 
752.     Mich. — Attorney  General  v.  Oak- 
land Co.,  "Walk.  Ch.  90.     Minn.— Ham- 
ilton V.  Wood,  55  Minn.  482,  57  N.  W. 
208;  Pineo  v.  Heffelfinger,  29  Minn.  183, 
12   N.   W.   522.     Miss.— Alcorn  v.  Sad- 
ler, 66  Miss.  221,  5  So.   694;   Jones  v. 
Brandon,   60   Miss.  556;   Board   of  Su- 
pervisors   V.    Paxton,     56     Miss.     679; 
Bowen  v.  Hoskins,  45  Miss.  183.     Nev. 
Magnet   Min.   Co.  v.   Page,   etc.  Co.,   9 
Nev.  346.    N.  H.— Hollister  v.  Barkley, 
9  N.  H.  230.     N.  J.— Connelly  v.  Wat- 
tles, 49  N.  J.  Eq.  92,  23  Atl.  123;  Sny- 
der V.  Seeman,  41  N.  J.  Eq.  405,  5  Atl. 
637;    Solomon   v.   Hertz,   40   N.   J.   Eq. 
400,  2  Atl.  379;  Pope  v.  Bell,  35  N.  J. 
Eq.  1;  Stilt  V.  Hilton,  30  N.  J.  Eq.  579; 
Murray  v.   Elston,   23   N.   J.   Eq.   127; 
Scott  V.  Ames,  11  N.  J.  Eq.  261.    N.  Y. 
Roberts  v.  Anderson,  2  Johns.  Ch.  202; 
Carpenter  v.  Danforth,  19  Abb.  Pr.  225; 
Rochester  v.  Bell  Tel.  Co.,  52  App.  Div. 
6,  64  N.  Y.  Supp.  804;  Grill  v.  Wiswall, 
82  Hun  281,  31  N.  Y.  Supp.  470.    N.  C. 
Person  v.  Person,  154  N.  C.  454,  70  S.  E. 
752     (injunction    restraining    waste    is 
special  and  governed  by  rules  relating 
to  special  injunctions') ;  Blackwell  Dur- 
ham   Tob.    Co.   V.   McElwee,   94   N.   C. 
425.    K.  I.— Bradford  v.  Peckham,  9  E. 
I.  250.    S.  0.— Cudd  V.  Calvert,  54  S.  C. 
457,  32. S.  E.  503.    S.  D.— Huron  W.  Co. 
V.  Huron,   3   S.  D.  610,  54  N.  W.   652. 
Tenn. — Owen  v.  Brien,  2  Tenn.  Oh.  295. 
Tex. — Priedlander    v.    Ehrenworth,    58 
Tex.  350;  Dawson  v.  Baldridge,  55  Tex. 
Civ.  App.  124,  118  S.  W.  593.  Va.— Kahn 
1}.    Kerngood,    80    Va.    342.     W.    Va. 
Meyer  v.  Meyer,  60  W.  Va.  473,  56  S. 
E.  209;  Eorer  v.  Holston  Nat.  B.  *  L. 
Assn.,  55  W.  Va.  255,  46  S.  E.  1018,  104 
Am.  St.  Eep.  993;  Eobrecht  v.  Eobreeht, 
46  W.  Va.  738,  34  S.  E.  801;  Shonk  v. 
Knight,   12   W.   Va.   667.     Wis.— Chain 
Belt  Co.  V.  Von  Spreckelsen,  117  Wis. 
106,  94  N.  W.  78;   Quayle  v.  Bayfield 
Co.,  114  Wis.  108,  89  N.  W.  892;  Mil- 
waukee Elec,  etc.  Co.  t).  Bradley,  108 
Wis.  467,   84   N.   W.   870;   Valley  Iron 
Wks.  Mfg.  Co.  V.  Goodrick,  103  Wis.  436, 
78  N.  W.  1096. 

[a]    "This  exception  to  the  general 
lule   seems  firmly   established,  and   is 
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applicable  with  peculiar  force  where  no 
great  hardship  can  com*  to  the  defend- 
ant by  the  continuance  of  the  injunc- 
tion, and  great  hardship  will  come  to 
the  plaintiff  by  its  dissolution  if  his 
equity  should  be  finally  established." 
Meyer  v.  Meyer,  60  W.  Va.  473,  56  S.  E. 
209. 

[b]  In  Southern  Express  Co.  v. 
State  (Ala.),  66  So.  115,  the  court  said: 
"The  answer  is  sworn  to,  and,  'to  jus- 
tify a  departure  from  the  rule  that  an 
injunction  should  be  dissolved  on  a 
sworn  answer  denying  the  averments  of 
the  bill,  it  must  be  apparent  that  irre- 
parable mischief  will  follow,  or  some 
circumstance  peculiar  in  its  character 
must  exist  to  justify  a  departure  from 
it.'  " 

[c]  To  dissolve  such  an  injunction 
before  hearing  the  cause  on  proof,  the 
defendant  must  show  that  the  plaintiff 
has  no  cause  fit  to  be  heard,  and  if, 
from  the  answer  it  appear  that,  there 
ii  any  question  of  doubt  on  a  matter 
that  should  be  further  inquired  into,  the 
injunction  will  be  continued.  Purnell 
V.  Daniel,  43  N.  C.  9. 

[d]  Where  damages  would  be  hard 
to  measure,  the  injunction  should  be 
continued.  Anders  v.  Gardner,  151  N. 
C.  604,  66  S.  E.  665. 

92.  Porter  v.  Jennings,  89  Cal.  440, 
26  Pac.  965;  Eobrecht  v.  Eobrecht,  46 
W.  Va.  738,  34  S.  E.  801;  Shonk  v. 
Knight,  12  W.  Va.  667. 

[a]  Where  the  injunctive  relief 
sought  is  not  merely  auxiliary  to  the 
principal  relief  demanded,  but  is  the 
relief,  a  permanent  injunction  being  de- 
manded, to  dissolve  the  injunction' 
would  be  practically  to  deny  the  relief 
sought  and  terminate  the  action.  This 
the  court  will  never  do  where  it  may 
be  that  possibly  the  plaintiff  is  entitled 
to  the  relief  sought,  but  it  will  continue 
the  injunction  until  the  action  can  be 
regularly  heard  upon  the  merits.  Por- 
ter V.  Jennings,  89  Cal.  440,  26  Pac. 
965;  Tise  v.  Whitaker-Harvey  Co.,  144 
N.  C.  507,  57  S.  E.  210;  Hyatt  v.  De 
Hart,  140  N.  C.  270,  52  S.  E.  781j  Cobb 
V.  Clegg,  137  N;  C.  153,  49  S.  E.  80; 
Marshall  v.  Stanley  County  Comis.,  89 
N.  0.  103. 
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The  general  rule  is  not  applicable  where  the  defendants  do  not 
assert  the  right  to  do  any  of  the  acts  they  are  restrained  from  doing.*^ 
So,  too,  where  fraud  is  the  foundation  of  the  bill  or  complaint,  there 
is  an'  exception  to  the  rule  requiring  a  dissolution  on  the  denials  con- 
tained in  the  answer,  though  it  fully  denies  the  allegations  of  fraud,'* 
especially  where  the  answer  is  not  full  and  satisfactory  as  to  the  fraud 
alleged  in  the  bill  or  complaint.'* 

If  the  injunction  was  granted  only  after  a  hearing  upon  affidavits 
on  both  sides,  the  injunction  should  not  be  dissolved  upon  the  coming 
in  of  the  answer  denying  the  equities  of  the  bill,  but  it  should  be  con- 
tinued until  final  hearing,"" 


93.  Davis  V.  ZimmeTman,  91  Hun 
489,  36  N.  T.  Snpp.  303. 

[a]  Strike  Injunction. — "This  rule 
applies  wlaen  the'  litigants  claim  ad- 
versely ia  respect  to  property,  or  the 
right  to  do  some  act  in  connection 
therewith,  and  the  plaintiff's  asserted 
right  being  doubtful,  an  injunction  will 
not  be  granted.  But  this  rule  is  not  ap- 
plicable to  the  case  at  bar,  for  the  de- 
fendants do  not  assert  tht  right  to  do 
any  of  the  acts  which'  they  are  re- 
strained from  doing:  They  do  not  as- 
sert that  they  have  a  right  to  intimi- 
date, by  threats  or  by  violence,  per- 
sons in  the  employment  of  the  plaintiff 
or  those  who  seek  his  employment,  nor 
do  they  claim  that  they  have  a  right  to 
destroy  the  plaintiff's  property,  and  it 
is  only  from  doing  and  conspiring  to  do 
such  acts  that  they  are  restrained." 
Davis  V.  Zimmerman,  91  Hun  489,  36 
N.  Y.  Supp.  303. 

94.  U.  S. — Pere  Marquette  E.  Co.  v. 
Bradford,  149  Fed.  492.  Cal.— Porter 
V.  Jennings,  89  Cal.  440,  26  Pac.  965; 
McCreery  v.  Brown,  42  Cal.  457.  Fla. 
Hayden  v.  Thrasher,  20  Pla.  715.  Ga. 
Hunt  V.  Perry,  53  Ga.  206;  Hollis  v. 
Williams,  43  Ga.  214;  Dent  v.  Summer- 
lin,  12  Ga.  5.  Ia. — Bankers'  Surety  Co. 
V.  Liiider,  156  Iowa  486,  137  N.  W.  496; 
Swan  V.  Indianola,  142  Iowa  731,  121  N. 
W.  547;  Chicago,  etc.  E.  Co.  v.  Iowa 
Cent.  E.  Co.,  142  Iowa  459,  119  N.  W. 
261;  Dubuque,  etc.  Co.  v.  Cedar  Falls, 
etc.  Co.,  76  Iowa  702,  39  N.  W.  691; 
Walker  v.  Stone,  70  Iowa  lOS,  30  N".  W. 
39;  Carrothers  v.  Newton  Min.  Sp.  Co., 
61  Iowa  681,  17  N.  W.  43;  Johnston  v. 
Chicago,  etc.  E.  Co.,  58  Iowa  537,  12  N. 
W.  576;  Fargo  v.  Ames,  45  Iowa  494; 
Stewart  v.  Johnson,  44  Iowa  435;  Sin- 
nett  V.  Moles,  3«  Iowa  25.  N.  J. — Cre- 
gar  V.  Creamer,  27  N.  J.  Eq.  281;  Mul- 
oek  V,  Mulock,  26  N.  J,  Eq,  461;  Leigh 


V.  Clark,  11  N.  J.  Eq,  110;  Jackson  v. 
Darcy,  1  N.  J.  Eq.  194.  N.  Y.— Hastings 
V.  Palmer,  Clarke  Ch.  52.  Tex.— Fried- 
lander  V.  Ehrenworth,  58  Tei.  350. 

Contra. — Md. — ^Furlong  v.  Edwards,  3 
Md.  99.  W.  Va.— Eosset  v.  Greer,  3  W. 
Va.  1.  Wis. — Menasha  v,  Milwaukee  & 
N.  E.  Co.,  52  Wis.  414,  9  N.  W.  396. 

[a]  "This  rule  ought  certainly  to 
apply  whqn  the  denial  is  by  a  party 
claiming  benefits  under  fraudulent  acts, 
though  not  a  party  thereto,  yet  charged 
with  notice  thereof,  and  at  the  same 
time  not  showing  personal  knowledge 
upon  the  subject  in  his  answer,  and 
when  the  person  charged  with  having 
committed  the  fraud  is  not ,  a  party  to 
the  action,  or  has  not  answered  there- 
to."   Sinnett  v.  Moles,  38  Iowa  25,  30. 

[b]  "The  reason  for  the  exception 
doubtless  is  that  fraud  is  usually  estab- 
lished, if  at  all,  by  an  aggregation  of 
circumstances  which  separately  consid- 
ered may  seem  to  be  of  slight  import- 
ance and  which  may  become  satisfac- 
tory only  by  the  light  which  they  throw 
upon  each  other.  These  circumstances 
are  oftentimes  shown  by  a  cross-exam- 
ination of  the  defendants'  witnesses. 
As  the  petition  and  answer  would  not 
ordinarily  sufficiently  reveal  the  case 
to  the  court,  however  full  and  satisfac- 
tory the  denials  of  the  answer  might  be, 
it  is  deemed  proper  that  the  preliminary 
injunction  should  be  continued  to  hear- 
ing. This  is  the  general  rule."  Stew- 
art V.  Johnston  &  Co.,  44  Iowa  435,  437. 

95.  Hayden  v.  Thrasher,  20  Pla.  715; 
Diller  v.  Eosenthal,  6  Luz.  L.  Eep.  (Pa.) 
33. 

96.  Sinniekson  v.  Johnson,  3  N.  J. 
Eq.  374. 

[a]  In  California  a  statute  provides 
that  an  injunction  granted  upon  a  hear- 
ing cannot  be  dissolved  until  final  hear- 
ing and  hence  cannot  be  dissolved  as 
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Where  Evidence  Admissible  Upon  Motion. —  The  general  rule  is  modified 
in  some  states  to  the  extent  that  statutes  allow  either  party  to  intro- 
duce evidence  in  support  or  denial  of  the  bill  and  the  accompanying 
affidavit  or  answer,  and  the  chancellor  determines  the  ease  according 
to  the  weight  of  the  evidence,^'  and  it  then  becomes  a  matter  of 
judicial  discretion  whether  to  dissolve  an  injunction  or  not,^^  and  unless 
it  clearly  appears  that  the  ruling  upon  such  motion  is  against  the 
weight  of  evidence  it  will  not  be  reversed  on  appeal.^^ 

If  the  complainant  fails  to  support  his  temporary  injunction  by  ad- 
ditional evidence,  when  required  to  do  so,  the  injunction  will  be  dis- 
solved where  the  answer  denies  all  the  equities  of  the  bill.^    But  where 


of  course  upon  the  coining  in  of  the 
answer.  Natoma,  etc.  Co.  v.  Parker, 
16  Cal.  83;  Curtis  v.  Sutter,  15  Cal.  259. 
97.  U.  S.^ — Corcoran  v.  National  Tel. 
Co.,  175  Fed.  761,  99  C.  C.  A.  337;. 
Orr  V.  Littlefield,  1  Woodb.  &  M.  13,  18 
Fed.  Cas.  No.  10,590.  Ala. — Franklin 
V.  Long,  68  So.  149;  Profile  Cotton  Mills 
V.  Calhoun  Water  Co.,  66  So.  50;  Kyser 
V.  Hertzler,  65  So.  967;  Salmon  v.  Sal- 
mon, 180  Ala.  252,  60  So.  837.  Cal. 
Hatch  V.  Eaney,  9  Cal.  App.  716,  100 
Pac.  886.  Fla. — Richardson  v.  Kittle- 
well,  45  Fla.  551,  33  So.  984;  Baya  v. 
Lake  City,  44  Fla.  491,  33  So.  400;  In- 
dian Eiver,  etc.  Co.  v.  East  Coast  T. 
Co.,  28  Fla.  387,- 10  So.  480;  Fuller  v. 
■  Cason,  26  Fla.  476,  7  So.  870;  Sullivan 
V.  Moreno,  19  Fla.  200.  N.  J.— Conover 
V.  Euckman,  34  N.  J.  Eq.  298.  N.  Y. 
Mead  v.  Eiohards,  4  Edw.  Ch.  667.  B.  I. 
Bradford  v.  Peckham,  9  E.  L  250. 

[a]  In  Franklin  v.  Long  (Ala.),  68 
So.  149,  the  court  said:  "It  is  fur- 
ther urged  that  the  injunction  should 
be  dissolved  because  of  the  answer 
denying  material  averments  of  the 
bill.  The  rule  as  announced  in  Turner 
V.  Stephens,  106  Ala.  546,  17  So.  706, 
was  not  inflexible  (Western  Ey.  Co.  v. 
Fowl  River  Co.,  152  Ala.  320,  44  So. 
471),  but  our  statute  (section  4535  of 
the  Code),  which  now  permits  the  in- 
troduction of  affidavits  in  all  such  cases, 
has  materially  modified  the  rule.  The 
parties  have  availed  themselves  of  this 
rule  by  introduction  of  affidavits.  These 
we  have  carefully  considered  in  connec- 
tion with  th(e  bill  and  answer,  and  we 
conclude  that  the  court  below  was  not 
in  error  in  retaining  the  preliminary 
injunction  until  the  final  determination 
of  the  cause." 

[b]  "For  the  purposes  of  this  mo- 
tion, the  answer  is  considered  as  mere- 
ly   an    affidavit,    and    the    complainant 
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may,  in  proper  cases,  offer  counter  affi- 
davits; and  he  may  also,  by  his  excep- 
tions, or  verbally,  argue  as  to  the  in- 
sufficiency of  the  answer,  and  both  the 
answer  and  exceptions  must  be  con- 
sidered, as  far  as  is  necessary,  to  decide 
the  question  of  continuing  the  injunc- 
tion." Bradford  v.  Peckham,  9  E.  L 
250. 

[c]  The  general  rule  is,  however, 
that  where  the  plaintiff  has  an  oppor- 
tunity to  answer  the  afifidavits  produced 
on  the  part  of  the  defendant  by  the 
aflfi'davits  of  his  witnesses,  as  well  as 
his  own,  and  fails  to  make  a  successful 
answer  to  the  motion,  the  balance  of 
the  evidence  being  decidedly  in  favor 
of  the  defendants,  the  motion  to  dis- 
solve will  be  granted.  Minor  v.  Terry, 
6  How.  Pr.  (N.  Y.)  208,  213. 

[d]  It  will  be  regarded  as  an  addi- 
tional reason  for  granting  the  motion 
to  dissolve  that  the  main  facts  on  which 
the  motion  is  opposed  are  sworn  to  only 
by  the  plaintiff,  who  cannot  be  a  wit- 
ness on  the  trial,  and  his  statement  is 
contradictory  to  that  of  several  persons 
who  are  competent  witnesses.  Minor 
V.  Terry,  6  How.  Pr.  (N.  Y.)  208,  213. 

98.  Minor  v.  Terry,  6  How.  Pr.  (N. 
Y.)  208,  213;  Grill  v.  Wiswall,  82  Hun 
281,  31,  N.  Y.  Supp.  470. 

99.  Richardson  v.  Kittlewell,  45  Fla. 
551,  33  So.  984;  Baya  «>.  Lake  City,  44 
Fla.  491,  33  So.  400. 

1.  Cai.— Eeal  Del  Monte  M.  Co.  v. 
Pond  Min.  Co.,  23  Cal.  82;  Burnett  V. 
Whitesides,  13  Cal.  156.  Fla.— Sullivan 
V.  Moreno,  19  Fla.  200.  Ga.— Flash  v. 
Long,  67  Ga.  767.  lU.— Off  v.  Jack,  204 
111.  79,  68  N.  E.  427;  Farrell  V.  McKee, 
36  111.  226.  Ind.— Doolittle  v.  Jones, 
2  Ind.  21.  Md. — Philadelphia,  etc.  Co. 
V.  Scott,  45  Md.  451;  Voshell  v.  Hynson, 
26  Md.  83.  Mont.— Cotter  v.  Cotter,  16 
Mont.  63,  40  Pac.  63.    Nev.— Perley  v. 
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the  evidence  on  motion  to  dissolve  raises  serious  questions  as  to  plain- 
tiff's final  right  to  an  injunction,  the  preliminary  injunction  will  be 
continued.^ 

Where  Bill  Seeks  Discovery.  —  When  an  injunction  has  been  granted 
upon  a  bill  filed  merely  for  a  discovery  in  aid  of  a  defense  at  law, 
the  injunction  will  be  dissolved  as  soon  as  the  answer  is  perfected,'* 
whether  the  facts  charged  in  the  bill  are  admitted  or  denied;*  but 
where  the  bill  is  filed  for  other  relief,  and  discovery  is  merely  incidental 
to  the  granting  thereof,  this  rule  does  not  apply.' 

c.  Sufficiency  of  Answer.'^  — (I.)  In  General.  —  To  authorize  the  dis- 
solution of  the  injunction  upon  the  coming  in  of  the  answer,  the  answer 
must  be  of  such  a  character  as  to  entitle  it  to  as  much  credit  as  the 
affirmation  of  the  bill,^  for  if  the  denials  in  the  answer  are  such  as  to 


Forman,  7  Nev.  309.  Va. — ^Spencer  v. 
Jones,  85  Va.  172,  7  S.  E.  180.  W.  Va. 
Kester  v.  Alexander,  47  W.  Va.  329, 
34  S.  E.  819;  Shonk  v.  Knight,  12  W. 
Va.  667. 

2.  Nev. — Marino  v.  Williams,  30 
Nev.'  360,  96  Pac.  1073.  N.  C— F.  S. 
Eoyster  Guano  Co.  v.  Lumber  Co.,  168 
N.  C.  337,  84  S.  E.  346;  Stancill  v.  Joy- 
ner,  159  N.  C.  617,  75  S.  E.  853;  Combes 
V.  Adams,  150  N.  C.  -64,  63  S.  E.  186; 
Tise  V.  Whitaker-Harvey  Co.,  144  N.  C. 
507,  57  S.  E.  210.  W.  Va. — Eobrecht  v. 
Eobrecht,  46  W  Va.  738,  34  S.  E.  801. 

[a]  Time  for  Counter  Affidavits  by 
Plaintiff. — Where  a  motion  to  dissolve 
an  injunction  is  based  on  affidavits  and 
copies  of  court  records,  the  plaintiff  is 
entitled  to  file  counter  affidavits,  and 
to  a  reasonable  time  to  investigate  the 
facts  set  out  in  the  affidavits  of  his 
adversary,  and  to  prepare  and  file  such 
counter  affidavits.  Armstrong  v.  Sween- 
ey, 65 -Neb.  676,  91  N.  W.  570. 

3.  N.  J.— Henwood  v.  Jarvis,  27  N. 
J.  Eq.  247;  Grafton  v.  Brady,  7  N.  J. 
Eq.  79.  N".  y.— Crane  v.  Bunnell,  10 
Paige  333;  King  v.  Clark,  3  Paige  76. 
Va.— Webster  v.  Couch,  6  Band.  519. 

[a]  Keason. — "In  such  ease  the 
only  object  of  the  bill  is  to  obtain  the 
defendant's  ana.wer  to  be  used  on  the 
trial  at  law,  and  there  can  be  no  ground 
for  restraining  the  defendant  from  pro- 
ceeding at  law  after  the  discovery  has 
been  obtained."  Henwood  v.  Jarvis, 
27  N".  J.  Eq.  247. 

4.  King  v:  Clark,  3  Paige  Ch.  (N. 
Y.)  76;  Webster  v.  Couch,  6  Eand. 
(Va.)  519,  answer  negativing  allega- 
tions of  bill  but  making  no  discovery. 

5.  Henwood  v.  Jarvis,  27  N.  J.  Eq.' 
247. 


[a]  Where  plaintiff  alleges  he  has 
a  good  legal  title  entitling  him  to  a 
perpetual  injunction,  and  as  to  which 
he  seeks  a  discovery,  but  also  alleges 
that  if  he  has  no  legal  title  he  has  a 
good  equitable  title  entitling  him  to 
an  injunction,  the  fact  that  defendant 
makes  a  discovery  does  not  require  the 
dissolution  of  the  preliminary  injunc- 
tion. Paterson,  etc.  E.  Co.  v.  Kamlah, 
42  N.  J.  Eq.  93,  6  Atl.  444. 

6.  As  to  answer  generally  in  suit 
for  injunction,  see  supra,  IV,  C. 

7.  Ga. — Castleberry  v.  Scandrett,  20 
Ga.  242.  la. — ^Sinnett  v.  Moles,  38  Iowa 
25.  N.  J. — Morris  Canal,  etc.  Co.  v. 
Jersey  City,  11  N.  J.  Eq.  13.  N.  Y. 
Storer  v.  Coe,  2  Bosw.  661. 

[a]  "It  is  not  the  mere  denial  of 
the  facts  on  which  a  complainant's 
equity  is  founded  that  amounts,  in  ev- 
ery case,  to  such  a  denial  of  the  equity 
of  the  bill  as  to  entitle  the  defendant 
to  a  dissolution  of  an  injunction.  The 
facts  must  be  of  a  character  to  entitle 
the  denial  of  them  by  the  answer  to  as 
much  credit,  at  least,  as  their  affirma- 
tion by  the  complainant  is  entitled  to. 
If  a  fact  is  one  within  the  knowledge 
of  the  complainant,  and  of  which  the 
defendant  has  knowledge  only  from 
hearsay,  and  the  equity  of  the  bill  rests 
upon  that  fact,  and  the  defendant  de- 
nies it  upon  his  knowledge  and  belief, 
the  equity  of  the  bill  is  not  denied  in 
the  sense  which  entitles  the  defendant 
to  have  the  injunction  dissolved. ' '  Mor- 
ris Canai  &  Bkg.  Co.  v.  Jersey  City,  11 
N.  J.  Eq.   13. 

[b]  Though  scandalous  and  imperti- 
nent matter  has  been  incorporated  in 
the  answer,  if  it  denies  the  equity  of 
the  bill  the  injunction  should  be   dis- 
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leave  the  mind  of  the  court  in  reasonahle  doubt  whether  the  equities 
are  suiBciently  answered,  the  injunction  ought  not  to  be  dissolved.' 
When  the  petition  upon  which  the  injunction  is  issued  is  sworn 
to  positively,  the  denials  in  the  answer  must  be  equally  direct  and 
positive ;°  they  must  not  be  argumentative,^"  but  must  meet  the 
charge  fully,  fairly,  and  without  evasion/^  it  being  necessary  that  every 


solved.      Livingston    v.  "Livingston,    4 
Paige  Ch.  (N.  Y.)  111. 

8.  Ala. — Eembert  v.  Brown,  17  Ala. 
667.  Ga.— Thomas  v.  Horn,  24  Ga.  481. 
la. — Sinnett  v.  Moles,  38  Iowa  25. 
Mich. — Hartingh  v.  Bay  Circuit  Judge, 
176  Mich.  289,  142  N.  W.  585,  Ann.  Oas. 

,  1915B,  520.  N.  J.— Gibby  v.  Hall,  27 
N.  J.  Eq.  282;  MeKibbin  v.  Brown,  14 
N.  J.  Eq.  13.  N.  O. — Lowe  v.  Davidson 
County,  70  N.  C.  532;  Monroe  v.  Mc- 
Intyre,  41  N.  C.  65;  Miller  v.  Wash- 
burn,  38   N.   C.   161. 

9.  Ala. — Goodson  v.  Stewart,  149 
Ala.  106,  42  So.  1019,  defendant  alleg- 
ing ownership  of  pine  timber,  in  action 
to  restrain  cutting  of  timber.  Fla. 
Hunter  v.  Bradford,  3  Pla.  269.  Ga. 
Moody  V.  Cleveland  W.  Mills,  133  Ga. 
741,  66  S.  E.  908;  Spier  v.  Lambdin, 
45  Ga.  319.  Idaho.— Oro  Fino,  etc.  Min. 
Co.  V.  Cullen,  1  Idaho  113.  Ind. — Thomp- 
son V.  Adams,  2  Ind.  151.  Md. — ^Igle- 
hart  V.  Lee,  4  Md.  Ch.  514,  527.  N".  J. 
Eandall  v.  Morrell,  17  N.  J.  Eq.  343; 
Pierson  v.  Eyerson,  5  N.  J.  Eq.  196. 
N.  0.— Cobb  V.  Clegg,  137  N.  0.  153,  49 
S.  E.  80,  denial  of  information  and  be- 
lief of  facts  charged  but  not  denial  of 
facts  themselves  insufficient.  S.  D. 
Huron  W.  Co.  v.  Huron,  3  S.  D.  610,  54 
N.  W.  652.  Wis.— Tainter  v.  Lucas,  29 
Wis.  375;  Milwaukee  v.  O 'Sullivan,  25 
Wis.  660.  Wyo.— -Collins  v.  Stanley,  15 
Wyo.  282,  88  Pac.  620. 

[a]  A  general  denial  of  the  equity 
of  the  bill  without  a  specific  denial  of 
the  facts  constituting  the  equity  is  in- 
sufficient. Galland  v.  Butler  Coal  Co., 
4  Kulp   (Pa.)   406. 

[b]  An  admission  of  the  contract  in 
issue  but  denying  the  plaintiff's  con- 
struction of  it  is  not  such  a  denial  as 
warrants  a  dissolution.  Hughes  v.  Tin- 
sley,  80  Va.  259. 

10.  Coleman  v.  Hudspeth,  49  Miss. 
562. 

11.  V.  S.— Ford  V.  Taylor,  140  Fed. 
356.  Ala. — Mobile,  etc.  E.  Co.  v.  Ala- 
bama Midland  E.  Co.,  123  Ala.  145,  161, 
26  So.  324;  Henry  v.  Watson,  109  Ala. 
385,   19   So.  413;    Oartwright  v.   Bam- 
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berger,  90  Ala.  405,  8  So.  264;  Eembert 
V.  Brown,  17  Ala.  667.  Cal.— Fuhn  v. 
Weber,  38  Cal.  636,  Del. — Amburgen 
Hydraulic  Const.  Co.  v.  Eastern  Cement 
Gun  Co.  (Del.  Ch.),  88  Atl.  559.  Ga. 
Moody  V.  Cleveland  Woolen  Mills,  133 
Ga.  741,  66  S.  E.  908.  Idaho.— Oro  Fino, 
etc.  M.  Co.  13.  Cullen,  1  Idaho  113,  119. 
Ky.— Lee  v.  Vaughan,  Sneed  238.  N.  J. 
Teasey  v.  Baker,  19  N.  J.  Eq.  61;  Ean- 
dall  V.  MorreD,  17  N.  J.  Eq.  343,  345; 
Smith  V.  Loomis,  5  N.  J.  Eq.  60;  Ever- 
ly  V.  Rice,  4  N.  J.  Eq.  553;  Scull  v. 
Eeeves,  3  N.  J.  Eq.  84,  29  Am.  Dec. 
694.  N.  Y. — American  Grocer  Pub. 
Assn.  V.  Grocer  Pub.  Co.,  51  How.  Pr. 
402;  Storer  v.  Coe,  2  Bosw.  661.  N.  0. 
Wilson  V.  Mace,  55  N.  C  5;  Deaver  v. 
Eller,  42  N.  C.  24;  Thompson  v.  Mills, 
39  N.  C.  390;  Moore  v.  Hylton,  16  N. 
C.   429. 

[a]  When  a  defendant  asks  the 
court  to  act  on  his  answer,  as  he  does, 
when  he  moves  to  dissolve  an  injunc- 
tion, it  is  not  suflicient  that  he  should 
make  an  answer,  which  merely  does  not 
admit  the  ground  of  the  plaintiff's 
equity,  but  it  must  set  forth  a  full  and 
fair  discovery  of  all  the  matters  with- 
in his  knowledge  or  in  his  power  to 
discover,  and  then  deny  the  material 
grounds,  upon  which  the  plaintiff's 
equity  is  founded.  Thompson  v.  JtfiUs, 
39  N.  C  390,  wherein  the  court  said: 
"An  answer,  that  is  evasive,  that  de- 
clines admitting  or  denying  a.  fact  pos- 
itively, when  it  is  in  the  party's  pow- 
er, if  he  will,  to  obtain  information, 
that  will  enable  him  to  admit  or  deny 
the  fact;  and,  much  more,  an  answer, 
that  keeps  back  information  that  is 
possessed  by  a  party  upon  a  material 
fact,  on  the  pretence,  that  the  defend- 
ant cannot  give  the  information  with 
all  the  minuteness  of  which  the  subject 
is  susceptible,  such  an  answer  ought 
not  to  entitle  the  person,  who  makes 
it,  to  any  favor." 

[b]  The  existence  of  a  pleliminary 
injunction  presupposes  a  presentation  of 
facts  supporting  the  bill  which  are  not 
overcome  by  the  proofs  on  the  part  of 
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material  allegation  of  the  bill  be  directly  controverted,  for  if  any- 
material  allegation  of  the  bill  is  not  controverted  the  injunction  will 
not  be  dissolved. ^^  A  mere  denial  of  Ihe  legal  conclusions  to  bje  drawn 
from  the  facts  alleged  is  not  sufficient  to  authorize  a  dissolution  of  the 
injunction.^^    But  though  the  allegations  upon  which  the  equities  of 


the  aefeadant.  Therefore,  it  is  right 
to  require  a  full,  frank  and  explicit 
denial  in  the  answer,  or  by  afS.davits, 
in  order  to  dissolve  the  preliminary  in- 
junction subsequently.  It  is  quite  an- 
other thing  to  say  that  a  preliminary 
injunction  should  be  awarded  in  the 
face  of  an  explicit  denial  of  that  fact 
upon  which  the  right  exists.  A  de- 
fendant being  under  a  preliminary  in- 
junction, presumably  granted  properly, 
who  answers  the  bill  evasively  and 
then  seeks  to  lift  the  injunction  by 
the  use  of  this  insufficient  answer,  will 
be  told  by  the  court  that  he  cannot 
make  the  answer  do  in  advance  of  the 
final  hearing  something  which  it  could 
not  at  the  final  hearing,  viz.,  serve  as 
a  defense  to  the  injunctive  relief 
sought.  Ambursen  Hydraulic  Const.  Co. 
V.  Eastern  Cement  Gun  Co.  (Del.  Ch.), 
88  Atl.  559. 

[c]  In  Smith  v.  Loomis,  5  N.  J. 
Eq.  60,  75,  the  court  said:  "Where  a 
matter  is  charged  in  the  bill  which 
must,  if  true,  be  within  the  knowledge 
of  the  defendant,  the  substance  of  the 
charge  should  be  answered  directly, 
not  evasively,  nor  by  way  of  negative 
pregnant.  And  I  must  be  permitted 
to  add,  that  where  the  circumstances 
charged  are  suspicious,  or  have  the  ap- 
pearance of  collusion  and  fraud,  a  de- 
fendant must  be  held  to  strict  rule  in 
answering." 

[d]  A  mere  formal  or  technical  de- 
nial of  the  facts  alleged  in  the  bill  is 
not  sufficient  as  of  course  to  dissolve 
the  injunction.  Horner  v.  Jobs,  13  N. 
J.  Eq.  19.  See  also  Henry  v,  Watson, 
109  Ala.  335,  19  So.  413,  holding  that 
a  literal  denial  is  not  sufficient;  the 
complainant  must  deny  the  substance 
of  the  bill. 

12.  U.  S.— Gulf  Bag  Co.  «.  Suttner, 
124  Fed.  467;  Northern  Pac.  K.  Co.  v. 
Barnesville,  etc.  Co.,  4  Ted.  '298.  Ala 
Kinney  v.  Ensminger,  87  Ala.  340,  6  So. 
.  72.  Cal.— De  Godey  v.  Godey,  39  Cal. 
157.  Del. — Ambursen  Hydraulic  Const. 
Co.  V.  Eastern  Cement  Gun  Co.  (Del. 
Ch.),  88  Atl.  559.  (Ja.— Grubbs  v.  Mc- 
61awn,  39  Ga.  672;  Upson  County  E. 


Co.  V.  Sharman,  37  Ga.  644;  McGinnis 
V.  Justices,  etc.,  30  Ga.  47;  Wooten  v. 
Smith,  27  Ga.  216;  Moore  v.  Perrell,  1 
Ga.  7.  Idaho. — Oro  Fine,  etc.  Min.  Co. 
V.  Cullen,  1  Idaho  113,  119.  Ind.— Cheek 
V.  Tilley,  31  Ind.  121.  la.— Gates  v. 
Ballou,  54  Iowa  485,  6  N.  W.  701;  Trot- 
ter V.  Pannley,  39  Iowa  203.  Md. 
Sisk  V.  Garey,  27  Md.  401;  Brown  v. 
Stewart,  1  "Md.  Ch.  87.  N.  J.— Ireland 
V.  Kelley,  60  N.  J.  Eq.  308,  47  Atl.  51; 
Kuhl  V.  Martin,  26  N.  J.  Eq.  60;  Wood- 
ruff «.  Bitter,  26  N.  J.  Eq.  86.  N.  Y. 
Schermerhorn  v.  Merrill,  1  Barb.  511; 
Skinner  v.  White,  17  Johns.  357,  re- 
versing 2  Johns.  Ch.  526.  N.  C. — Pon- 
ton V.  McAdOo,  71  N.  C.  101;  Eey- 
nolds  &  Co.  V.  McKenzie,  62  N.  0.  50; 
Eich  V.  Thomas,  57  N.  C.  71.  S.  D. 
Searle  v.  Lead,  10  S.  D.  312,  73  N.  W. 
101,  39  L.  E.  A.  345.  Tenn.— Yale  v. 
Moore,  3  Tenn.  Ch.  76.  Tex. — ^Bedwell 
V.  Thompson,  25  Tex.  Supp.  247;  Tip- 
ton V.  Eailway  Postal  Clerk 's  Inv.  Assn. 
(Tex.  Civ.  App.),  173  S.  W.  562.  Va. 
Scott  V.  Loraine,  6  Munf.  117.  W.  Va. 
Mason  City,  etc.  Co.  v.  Mason,  23  W. 
Va.  211. 

[a]  The  answer  need  not  deny  the 
details  leading  up  to  the  main  allega- 
tions but  will  be  sufficient  if  it  denies 
the  averments  essential  to  show  equity. 
Hall  V.  Atlanta,  etc.  E.  Co.,  158  Ala. 
271,  48  So.  365. 

[b]  The  denial  of  two  allegations 
conjunctively  is  not  a  denial  of  each 
and  is  insufficient.  Pierson  v.  Byerson, 
5  N.  J.  Eq.  196. 

[c]  An  injunction  restraining  the 
cutting  of  timber  should  not  be  dis- 
solved upon  the  coming  in  of  an  an- 
swer not  denying  complainant's  title 
to  the  lands,  nor  the  entry  and  cutting 
and  removal  of  the  timber  as  alleged, 
but  setting  up  a  fee  simple  title  to  the 
timber  only.  Oreola  Lumb.  Co.  v.  Mills, 
149  Ala.  474,  42  So.  1019. 

13.  Ala. — Columbus,  etc.  E.  Co.  v. 
Witherow,  82  Ala.  190,  3  So.  23.  N.  J. 
Teasey  v.  Baker,  19  N".  J.  Eq.  61.  Pa. 
Volroth  V.  Dunn,  7  Luz.  Leg.  Eeg.  223. 
S.  D.— Searle  v.  City  of  Lead,  10  S.  D. 
312,   73  N.  W.  lai,  39   L.  E.  A.   345, 
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the  complaint  depend  may  not  be  in  form,  fully  denied,  yet  if  the 
answer  affirmatively  avers  facts  showing  that  the  allegations  are  un- 
true, then  the  equities  are  denied  within  the  rule." 

But  where  only  issues  of  law  and  none  of  fact  are  raised  by  the  mo- 
tion, dissolution  will  not  be  denied  because  the  answer  does  not  deny 
the  allegations  of  the  bill." 

Information  and  Belief.  —  The  denial  of  the  eqiiities  of  the  bill  must 
be  upon  the  personal  knowledge  of  the  defendant.  It  will  not  be  suffi- 
cient if  based  upon  mere  information  and  belief,^^  even  though  denials 


denial  that  complainant  would  be  dam- 
aged,  insufficient. 

[a]  Where  the  bill  alleges  facts 
showing  title  in  complainant,  a  general 
denial  of  title  in  complainant  is  insuffi- 
cient, and  for  the  purpose  of  the  mo- 
tion to  dissolve  the  injunction  must  be 
considered  as  true.  Mobile,  etc.  E.  Co. 
V.  Alabama  Midland,  etc.  Co.,  123  Ala. 
145,    162,   26   So.   324. 

[b]  A  denial  of  ownership  of  prop- 
erty by  defendant's  answer  is  not  a 
sufficient  denial  to  require  the  disso- 
lution of  the  injunction  against  a  judg- 
ment debtor  from  disposing  of  his  prop- 
erty. New  V.  Bame,  10  Paige  Ch.  (N. 
Y.)  502. 

[e]  A  denial  consisting  of  matter 
of  opinion  (1)  only  (Callaway  v.  Jones, 
19  Ga.  277),  (2)  or  of  inferences  aris- 
ing from  the  facts  alleged  is  not  suffi- 
cient. Teasey  v.  Baker,  19  N.  J.  Eq. 
61. 

14.  Knoblauch  v.  Minneapolis,  56 
Minn.  321,  57  N.  W.  928. 

[a]  Though  aU  the  material  aver- 
ments of  the  bill  are  not  denied,  but 
some  ure,  and  affirmative  allegations 
made  inconsistent  with  such  other  aver- 
ments in  the  bill,  the  injunction  is 
properly  dissolved.  Grand  Rapids,  etc. 
Co.  V.  Calhoun  Court  Judge,  156  Mich. 
419,  120  N.  W.  1004. 

15.  Burlington,  etc.  E.  Co.  v.  Dey, 
82  Iowa  312,  344,  48  N.  W.  98. 

16.  U.  S. — Lake  Shote,  etc.  R.  Co.  v. 
Felton,  103  Fed.  227,  43  C.  C.  A.  189; 
Poor  V.  Carleton,  3  Sumn.  70,  19  Fed. 
Cas.  No.  11,272;  Nelson  v.  Eobinson, 
Hempst.  464,  17  Fed.  Gas.  No.  10,114. 
Ala. — Mobile,  etc.  R.  Co.  v.  Alabama 
Midland  E.  Co.,  123  Ala.  145,  163,  26  So. 
324;  Columbus,  etc.  E.  Co.  v.  Witherow, 
82  Ala.  190,  3  So.  23;  Hart  v.  Clark,  54 
Ala.  490.  Oal. — Chace  v.  Jennings,  28  Pac. 
681;  Porter  v.  Jennings,  89  Cal.  440, 
26  Pac.  965;  Dingley  v.  Buckner,  11 
Cal.    App.    181,    104    Pac.    478.      Pla. 
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Hunter  v.  Bradford,  3  Fla.  269.  Ga, 
Moody  V.  Cleveland  W.  Mills,  133  Ga. 
741,  66  S.  E.  908;  Ketchens  v.  Howard. 
30  Ga.  931;  Beckham  v.  Newton,  21  Ga! 
187.  la.-^Gates  v.  Ballon,  54  Iowa  485. 
6  N.  W.  701;  Sinnett  v.  Moles,  38  Iowa 
25.  Md.— Dougherty  v.  Piet,  52  Md. 
425;  Doub  v.  Barnes,  4  Gill  1.  Mich, 
Attorney  General  v.  Oakland  Co.  Bank, 
Walk.  Ch.  90.  Miss. — Eichardson  v. 
Lightcap,  52  Miss.  508;  Coleman  v. 
Hudspeth,  49  Miss.  562;  Miller  v.  Mg- 
Dougall,  44  Miss.  682.  Mont.— Wetz- 
stein  V.  Boston,  etc.  Min.  Co.,  26  Mont. 
193,  66  Pac.  943.  N.  J.— Higbee  v. 
Camden,  etc.  E.  Co.,  19  N.  J.  Eq.  276; 
Irick  V.  Black,  17  N.  J.  Eq.  189;  Piersoa  , 
V.  Eyerson,  5  N.  J.  Eq.  196;  Everly  «. 
Rice,  4  N.  J.  Eq.  553.  N.  Y.— Norton  ». 
Woods,  5  Paige  Ch.  249;  Ward  v.  Van 
Bokkelen,  1  Paige  Ch.  100.  N.C.— Tur- 
ner V.  Cuthrell,  94  N.  C.  239;  Smith  v. 
Harkins,  38  N.  C.  613,  44  Am.  Dec. 
83.  Pa. — Jordan  v.  Woodhouse,  5  Luz. 
Leg.  Eeg.  141.  Tenn. — Tyne  v.  Dough- 
erty, 3  Tenn.  Ch.  52;  Dawson  v.  Bald- 
ridge,  55  Tex.  Civ.  App.  124,  118  S.  W. 
593.  Va. — ^Eandolph  v.  Randolph,  6 
Eand.  194.  Wis. — Tainter  v.  Lucas,  29 
Wis.  375;  Milwaukee  v.  0 'Sullivan,  25 
Wis.  666;  Smith  v.  Appleton,  19  Wis. 
468;  Cooper  v.  Tappan,  9  Wis.  361. 

[a]  Denials  on  information  and  be- 
lief, while  sufficient  to  raise  an  issue 
on  a  final  hearing,  amount  for  the  pur- 
poses of  a  motion  to  dissolve  to  no 
more  than  hearsay  evidence,  and  are  in- 
effectual for  such  purpose.  Cole  Silver 
Min.  Co.  V.  Virginia  &  Gold  Hill  Water 
Co.,  1  Sawy.  685,  6  Fed.  ,Cas.  No.  2,990. 

[b]  That  defendant  "does  not  be- 
lieve and  denies"  (1)  the  material 
averments  is  sufficient  to  authorize  the 
dissolution  (Philadelphia,  etc.  E.  Co.  v. 
Scott,  45  Md.  451),  (2)  though  an  al- 
legation that  defendant  does  not  beliove 
and  cannot  admit  the  facts  alleged  in 
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upon  information  and  belief  are  authorized  by  statute  as  pleadings." 
Nor  is  a  denial  of  any  information  of  the  facts  alleged  in  the  bill 
sufficient  as  this  is  not  a  denial  even  upon  information  sufficient  to 
form  a  belief.^*  But  if  the  averments  of  the  bill  are  only  upon  in- 
formation and  belief,  the  injunction  may  be  dissolved  upon  an  answer 
the  averments  of  which  are  upon  information  and  belief.^^ 

(II.)  Answer  Must  Be  Responsive.  —  Upon  a  motion  to  dissolve  an  in- 
junction the  answer  is  to  be  regarded  only  so  far  as  it  is  responsive 
to  the  bill,  and  where  the  answer  does  not  deny  all  the  material  al- 
legations of  the  complaint  but  sets  up  new  matter  as  a  defense,  the 
court  will  not  consider  the  new  matter,  upon  motion  to  dissolve  upon 
the  bill  and  answer,  but  will  ordinarily  continue  the  injunction  until 
the  final  hearing,""  unless,  perhaps,  such  new  matter  shows  that  the 


the  complaint  is  insufficient.     Kent  v. 
Eicarda,  3  Md.  Ch.  392. 

[e]  In  Calhoun  v.  Cozens,  3  Ala. 
498,  where  the  bill  was  not  properly 
verified  and  the  denials  of  the  answer 
were  upon  information  and  belief,  it 
was  held  that  the  injunction  should  not 
be  dissolved  unconditionally,  but  an 
opportunity  should  be  given  to  proper- 
ly verify  the  injunction,  in  default  of 
which  the  injunction  should  be  dis- 
solved. 

17.  Porter  v.  Jennings,  89  Cal.  440, 
26  Pac.  965;  Dingley  v.  Buekner,  11 
Gal.  App.   181,  104  Pac.  478. 

18.  Ga. — Oonnally  v.  Cruger,  40  Ga. 
259;  Powell  v.  Brown,  22  Ga.  275.  Miss. 
Hooker  v.  Austin,  41  Miss.  717;  N.  J. 
Williams  v.  Stevens,  5  N.  J.  Eq.  119. 
N.  C— Cobb  V.  Clegg,  137  N.  C.  153,  49 
S.  E.  80. 

[a]  "In  other  words,  unless  the  de- 
fendant denies  on  knowledge,  or  on 
information  (which  is  held  to  be  suffi- 
cient to  raise  an  issue.  Kitchen  v.  Wil- 
son, 80  N.  C.  192),  or  unless  he  wishes 
to  be  considered  as  admitting  the  truth 
of  the  allegation,  he  must  disclaim  both 
knowledge  and  information  of  the  mat- 
ter alleged."  Cobb  v.  Clegg,  137  N.  C. 
153,  49  S.  E.  80,  84. 

[b]  A  denial  by  the  personal  repre- 
sentative (1)  of  any  knowledge  of  the 
transaction  between  his  intestate  and 
complainant  is  not  sufficient  to  author- 
ize the  dissolution  of  the  injunction 
(Ga.^Ooffee  v.  Newsom,  8  Ga.  444. 
Miss.— Hooker  v.  Austin,  41  Miss.  717. 
N.  Jr-Williams  v.  Stevens,  5  N.  J.  Eq. 
■'■^3)1  (2)  but  a  denial  by  an  executor 
or  administrator  stating  facts  upon  in- 
formation and  belief  is  sufficient  (Coale 
V.  Chase,  1  Bland  (Md.)  136),  (3)  es- 


pecially where  his  statement  is  strength- 
ened by  some  of  the  allegations  of  the 
bill  and  appeared  probable  and  consist- 
ent     Clayton  v.  Lyle,  55  N.  C.  188. 

[e]  Denials  in  the  answer  merely  of 
sufficient  knowledge  to  form  a  beKef 
as  to  material  averments  of  the  bill  or 
complaint,  are  insufficient.  Smith  v.  Ap- 
pleton,  19  Wis.  468. 

19.  Hogan  v.  Branch  Bank,  10  Ala. 
485;  Holdredge  ■».  Gwynne,'l8  N.  J.  Eq. 
26;  Kaighn  v.  Fuller,  14  N.  J.  Eq.  419. 

[a]  Averments  in  the  answer  upon 
information  and  belief  are  sufficient  to 
authorize  the  dissolution  of  the  injunc- 
tion granted  upon  a  bill  whose  aver- 
ments as  to  fraud  though  positive  can 
only  be  upon  information  and  belief. 
Tainter  v.  Lucas,  29  Wis.  375. 

20.  See  the  following:  U.  S. — ^Pere 
Marquette  E.  Co.  v.  Bradford,  149  Fed. 
492;  Eobinson  v.  Cathcart,  2  Cranch  C. 
0.  590,  20  Fed.  Cas.  No.  11,  946.  Ala. 
Francis  v.  Gilreath  Coal  &  I.  Co.,  180 
Ala.  338,  60  80.  919;  Creola  Lumb.  Co. 
V.  Mills,  149  Ala.  474,  42  So.  1019;  New 
Decatur  v.  Scharfenberg,  147  Ala.  367, 
41  So.  1025;  Agee  v.  Louisville,  etc.  E. 
Co.,  142  Ala.  344,  37  So.  680;  Mobile, 
etc.  E.  Co.  V.  Alabama  Midland  E.  Co., 
123  Ala.  145,  163,  26  So.  324;  Mabel 
Min.  Co.  V.  Pearson  Coal,  etc.  Co.,  121 
Ala.  567,  25  So.  754;  Hendricks  v. 
Hughes,  117  Ala.  591,  23  So.  637;  Birm- 
ingham E.  Co.  V.  Bessemer,  98  Ala.  274, 
13  So.  487;  Columbus,  etc.  E.  Co.  v. 
Winthrow,  82  Ala.  190,  3  So.  23.  Del. 
Maclary  v.  Eeznor,  3  Del.  Ch.  445.  Fla. 
Indian  Eiver,  etc.  Co.  v.  East  Coast  T. 
Co.,  28  Fla.  387,  10  So.  480;  Yonge  v. 
MeCormick,  6  Fla.  368.  Ga.— Laub  v. 
Burnett,  31  Ga.  304;  Hargraves  v. 
Jones,  27  Ga.  233;  Wooten  v.  Smith,  27 
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injunction  is  unnecessary.^^  The  reason  of  the  rule  is  that,  as  to  the 
new  matter  in  avoidance,  the  burden  of  proof  rests  upon  the  defend- 
ant averring  it.^^ 

If  all  the  equities  of  the  bill  are  satisfactorily  denied,  the  fact  th'at  new 
matter  is  set  up  is  not  ground  for  the  continuance  of  the  injunction, 
however.^^ 

The  -setting  forth  of  facts  constituting  the  whole  transaction  responsive  to 
the  allegations  of  the  bill  and  explaining  the  entire  transaction  is  not 
new  matter  which  cannot  avail  the  defendant  upon  motion  to  dis- 
solve.^*    - 


Ga.  216;  Lewis  v.  Leak,  9  6a.  95.  Idaho. 
Oro  Fine,  etc.  Co.  v.  Cullem,  1  Idaho  113. 
111. — Bothschild  &  Co.  v.  Steger,  etoi^ 
Mfg.  Co.,  174  111.  App.  381.  la.— Hus- 
kins  V.  McElroy,  62  Iowa  508,  17  N.  W. 
670;  Judd  v.  Hatch,  31  Iowa  491.  Md. 
State  V.  Northern  Cent.  E.  Co.,  18  Md. 
193;  Hutchins  V.  Hope,  12  Gill  &  J.  244; 
Hardy  v.  Summers,  10  Gill  &  J.  316,  32 
Am.  Dec.  167.  Mich. — Attorney  Gen- 
eral V.  Oakland  County  Bank,  1  Walk. 
Ch.  90.  Minn. — Watters  v.  Mankato, 
106  Minn.  161,  118  N.  W.  358;  Miller 
V.  Jensen,  102  Minn.  391,  113  N.  W.  914. 
Miss. — ^Eichardson  v.  Lightcap,  52  Miss. 
508.  N.  J.— Ireland  v.  Kelly,  60  N.  J. 
Eq.  308,  47  Atl.  51;  Johnson  v.  Corey, 
25  N.  J.  Bq.  311;  West  Jersey  E.  Co. 
V.  Thomas,  21  N.  J.  Eq.  205;  Eandall 
V.  Morrell,  17  N.  J.  Eq.  343;  Cornelius 
V.  Post,  9  N.  J.  Eq.  196.  N.  T.— Sim- 
son  V.  Hart,  14  Johns.  63;  Minturn  v. 
Seymour,  '4  Johns.  Ch.  497.  N.  C. 
Solomon  v.  Wilmington  Sew.  Co.,  133 
N.  C.  144,  '45  S.  E.  536;  Turner  v.  Cuth- 
rell,  94  N.  C.  239;  Wilson  v.  Mace,  55 
N.  C.  5;  Lyrely  v.  Wheeler,  38  N.  C. 
170.  Pa.— Appeal  of  Luburg,  17  Atl. 
245.  Tex. — Burnley  v.  Cook,  13  Tex. 
586.  W.  Va.— Noyes  v.  Vickers,  39  W. 
Va.  30,  19  S.  E.  429. 

[a]  The  court  is  confined  to  the 
facts  stated  in  the  bill  and  to  the 
answer  to  those  facts;  if  the  facts 
stated  in  the  bill  be  admitted,  or  not 
denied,  or  if  new  matter  be  set  up  by 
way  of  avoidance,  the  injunction  will 
be  continued.  State  v.  Northern  Cent. 
E.  Co.,  18  Md.  193. 

[b]  "If  the  defendant  admits  or 
denies  a  fact  charged,  and  then  sets 
up  matter  which  avoids  the  effect  of  the 
denial  or  admission,  it  is  clearly  not 
responsive;  but  if  the  complainant 
charges  a  fact,  and  the  defendant  an- 
swers fully  as  to  that  fact,  in  which 
matter  is  stated  which  Operates  to  his 
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benefit,  upon  principle,  it  is  clearly,  to 
my  mind,  wrong  to  take  so  much  of  it 
as  is  favorable  to  the  plaintiff,  as  evi- 
dence for  him,  and  exclude  so  much  as 
makes  in  favor  of  the  defendant,  as 
being  no  evidence  for  him.  The  plain- 
tiff by  calling  upon  the  defendant  to 
answer  an  allegation  of  fact,  thereby  ad- 
mits the  answer  to  be  evidence  of  that 
fact.  If  the  answer  relates  to  the  fact 
singly,  the  whole  of  it  is  evidence  for 
both  parties.  If  the  answer  sets  up 
matter  foreign  to  the  fact  or  thing 
charged,  then  the  defendant  is  put  upon 
proof  of  that  matter — it  becomes  in  the 
nature  of  an  allegation  of  fact  against 
the  plaintiff,  which  he  has  notice  of 
for  the  first  time,  and  may  be  surprised 
by  it.  The  philosophy  of  this  thing  is 
this:  the  plaintiff,  by  going  into  equity 
and  compelling  the  testimony  of  the 
defendant,  abides  his  answer  in  rela- 
tion to  any  distinct  fact  which  he  ven- 
tures to  put  to  his  conscience,  whether 
the  answer  be  favorable,  or  otherwise, 
until,  if  it  bo  unfavorable,  at  the  trial 
under  replication,  he  disproves  its  truth. 
If  the  bill  and  answer  are  before  the 
court,  upon  a  motion  to  dissolve,  he 
must  abide  the  answer  as  it  stands." 
Field  V.  Howell,  6  Ga.  423,  429. 

21.  Steiner  v.  Scholze,  105  Ala.  607, 
18  So.  79. 

22.  Ala. — Francis  v.  Gilreath  Coal 
&  L  Co.,  180  Ala.  338,  60  So.  919;  Birm- 
ingham, etc.  Co.  V.  Bessemer,  98  Ala.  274, 
13  So.  487.  Miss.— Eiohardson  v.  Light- 
cap,  52  Miss.  508.  N.  J.— Stevens  v. 
Eoss  (N.  J.  Bq.),  11  Atl.  114.  N.  Y. 
Simson  v.  Hart,  14  Johns.  63. 

That  the  burden  of  proving  new  mat 
ter  in  avoidance,  set  up  in  the  answer, 
is  on  the  defendant,  see  7'Ekcy.  or  Ev. 
295 

23.  Shricker  v.  Field,  9  Iowa  366 
Crane  v.  Ely,  37  N.  J.  Eq.  564. 

24.  Cornelius  v.  Post,   9  N.  J.  Eq. 
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(ni.)  Must  Be  Under  Oath.as  —  Before  a  preliminary  injunction  will 
be  dissolved  upon  the  coming  in  of  the  answer,  it  must  usually  be  sworn 
to,^^  by  some  person  conversant  with  the  facts  alleged  in  the  bill,''' 
who  ordinarily  should  be  the  defendant.^*    The  answer  of  a  corpora- 


196;  Toule  v.  Eichards,  1  N.  J.  Eq.  534; 
Deaver  v.  EUer,  42  N.  C.  24. 

[a]  Where  it  is  sought  to  restrain 
the  breach  of  an  agreement  not  to  en- 
gage in  certain  business  for  a  specified 
period,  an  allegation  in  the  answer  that 
such  agreement  was  rescinded  and  an- 
other one  formed  containing  no  such 
testriction  is  responsive  to  the  bill  as  it 
states  the  particulars  of  the  transaction 
charged  and  inquired  into  by  the  bill. 
Thomas  v.  Borden,  221  Pa.  184,  70  Atl. 
1051. 

[b]  Where  the  answer  avers  matters 
that  grow  out  of  and  are  connected 
with  the  transactions  alleged  in  the  bill 
or  complaint,  they  may  be  sufficiently 
responsive  to  make  the  dissolution  de-. 
pend  upon  the  weight  of  the  evidence 
under  the  statute.  Ogden  v.  Baile  (ria.), 
68  So.  671. 

25.  As  to  necessity  for  verification 
to  answer  generally  in  suit  for  injunc- 
tion, see  supra,  IV,  C,  2. 

26.  Ala. — Empire  Guano  Co.  v.  Jef- 
ferson Fertilizer  Co.,  154  Ala.  409,  45 
So.  657  (statute  so  provides  whether 
oath  is  waived  in  bill  or  not) ;  Mobile, 
etc.  E.  Co.  V.  Alabama  Midland  R.  Co., 
123  Ala.  145,  26  So.  324;  Louisville,  etc. 
E.  Co.  V.  Bessemer,  108  Ala.  238,  18  So. 
880;  Hart  v.  Clark,  54  Ala.  490;  Rainey 
V.  Eainey,  35  Ala.  282.  111. — Gray  v. 
M'Cance,  11  111.  325;  Comrs.,  etc.  v. 
Goddard,  103  III.  App.  36.  Md.— Ma- 
haney  v.  Lazier,  16  Md.  69;  Salmon  v. 
Clagett,  3  Bland  125;  Binney's  Case,  2 
El'and  99.  Miss.— Delta,  etc.  Co.  v. 
Adams,  93  Miss.  340,  48  So.  190,  196; 
Little  V.  Hamlin,  27  So.  528;  Miller  v. 
McDougall,  44  Miss.  682.  N.  J.— Man- 
hattan Mfg.  Co.  V.  New  Jersey,  etc.  Co., 
23  N.  J.  Eq.  161.  N.  Y.— Fulton  Bank 
V.  New  York,  etc.  Co.,  1  Paige  311; 
Hascall  v.  Madison  Univ.,  8  Barb.  174 
(Code  provision);  Astie  v.  Leeming,  3 
Abb.N.  C.  25;^Fowler  v.  Burns,  7  Bosw. 
637.  Pa.— Wick  China  Co.  v.  Brown,  164 
Pa.  449,  .30  Atl.  261.  Tenn.^Smith  v. 
Eepublie,  etc.  Co.,  2  Tenn.  Ch.  631,  632. 
Tex.— Eccles  v.  Daniels,  16  Tex.  136 
(statute) ;  Smith  v.  Palo  Pinto  Co.  (Tex. 
Civ.  App.),  128  S.  W.  1193,  Eev.  St., 
1895,  art.'  3006.  Va.— Ingles  i;.  Straus, 
91  Va.  209,  223,  21  S.  E.  490. 


[a]  A  statute  providing  that  no  in- 
junction shall  be  dissolved  before  final 
hearing  because  of  the  denial  of  th« 
material  allegations  of  the  petition,  un 
less  the  answer  is  verified,  contemplates 
dissolution  on  the  answer  alone  and  has 
no  reference  to  a  dissolution  on  demur' 
rer  or  full  hearing.  Smith  v.  Palo 
Pinto  Co.  (Tex.  Civ.  App.),  128  S.  W, 
1193. 

[b]  Answer  of  Formal  Oo-party, 
Where  A's  wife  is  merely  a  formal 
party,  a  denial  of  the  equities  of  the 
bill  by  A  is  sufficient,  though  his  wife 's 
answer  is  not  verified.  Hartley  v.  Mat- 
thews, 96  Ala.  224,  11  So.  452. 

[c]  Though  the  affidavit  to  the  an- 
swer is  made  in  a  foreign  state  before 
one  who  is  authorized  to  administer  an 
oath  there,  the  answer  is  sufficient,  foi 
though  defendant  could  not  be  pun- 
ished for  perjury,  he  could  be  punished 
for  practising  an  imposition  upon  the 
court.  Gibson  v.  Tilton,  1  Bland  (Md.) 
352. 

[d]  An  insufficient  jurat  is  not  suffi- 
cient ground  to  refuse  the  dissolution 
of  the  injunction  on  the  answer,  where 
no  objection  was  made  for  some  time  to 
such  insufficiency,  and  the  same  was 
sufficient  for  the  basis  of  an  indictment 
for  perjury.  Graham  v.  Stagg,  2  Paige 
Ch.   (N.  Y.)   321. 

[e]  Waiver. — (1)  The  failure  to  ob- 
ject  until  after  the  disposition  of  the 
motion  that  the  answer  is  not  verified 
waives  this  defect  (Yeizer  v.  Burke,  3 
Smed.  &  M.  (Miss.)  439),  (2)  it  can- 
not be  raised  for  the  first  time  on  ap- 
peal. Steiner  v.  Scholze,  105  Ala.  607, 
18  So.  79. 

[f  ]  Though  the  answer  is  not  sworn 
to,  if  the  allegations  of  the  bill  on  the 
hearing  are  disproved  and  the  allega- 
tions of  the  answer  are  proven,  dissolu- 
tion is  proper.  Kidd  v.  Bates,  124  Ala. 
670,  27   So.  491. 

27.  Miller  v.  McDougall,  44  Miss, 
682  (affidavit  of  attorney  without  any 
personal  knowledge  of  facts  alleged  is 
insufficient) ;  Manhattan  Mfg.  Co.  v. 
New  Jersey,  etc.  Co.,  23  Kr  J..  Eq.  161; 
Miller  v.  Ford,  1  N.  J.  Eq.  358. 

28.  McGuffie     v.     Planters'     Bank, 
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tion  is  no  exception  to  this  rule  and  must  be  verified  by  some  officer 
of  the  corporation  or  some  person  having  personal  knowledge  of  the 
matters  alleged.^^ 

Where  an  answer  under  oath  is  waived  by  complainant,  though  an  un- 
sworn answer  is  thereby  deprived  of  its  effect  as  evidence  and  the 
necessity  of ,  disproving  it  is  dispensed  with,  yet,  it  has  been  held, 
the  answer  must  be  treated  as  a  denial  of  the  complainant's  case  upon 
the  motion  to  dissolve  and  is  suiificient  to  warrant  the  dissolution  of 
the  injunction,'"  unless  a  statute  provides  that  the  injunction  can  only 
be  dissolved  on  a  sworn  bill  whether  or  not  the  oath  is  waived  in  the 


Freem.  Ch.  (Miss.)  383,  verification  by 
bank  cashier  is  not  sufficient. 

[a]  An  injunction  is  properly  dis- 
solved upon  an  answer  sworn  to  be- 
fore defendant's  death  though  filed 
after  his  death.  Dennis  v.  Green,  8  Ga. 
197. 

[b]  Though  a  defendant  is  incom- 
petent as  a  witness  in  ordinary  actions 
because  of  infamy,  he  may  verify  the' 
answer.  Salmon  v.  Clagett,  3  Bland 
(Md.)   125. 

[e]  Defendant  Out  of  County. — (1) 
The  complainant  is  entitled  to  the  de- 
fendant's own  oath,  and  if  he  is  ab- 
sent from  the  county  it  may  be  taken 
under  a  commission.  The  affidavit  of 
the  agent  and  friend  of  the  defendant 
who  had  the  control  and  management 
of  the  business  is  not  sufficient  (Stotes- 
bury  V.  Vail,  13  N.  J.  Eq.  390),  (2)  and 
so,  too,  if  the  only  defendant  having 
personal  knowledge  of  the  facts  who 
can  verify  the  answer  is  out  of  the 
county,  the  injunction  will  be  retained. 
Lines  v.  Spear,  8  N.  J.  Eq.  154. 

29.  U.  S.— Union  Bank  v.  Geary,  5 
Pet.  99,  8  L.  ed.  60.  Ala.— Mobile,  etc. 
E.  Co.  V.  Alabama  Midland  E.  Co.,  123 
Ala.  145,  163,  26  So.  324:  Griffin  v.  State 
Bank,  17  Ala.  258.  Md.— Bouldin  «. 
Baltimore,  15  Md.  18;  Maryland,  etc. 
Co.  V.  Wingert,  8  Gill  171;  Georges 
Creek  Coal,  etc.  Co.  v.  Detmold,  1  Md. 
Ch.  371.  N.  Y.— Fulton  Bank  v.  New 
York,  etc.  Canal  Co.,  1  Paige  311. 

[a]  When  the  answer  of  the  corpor- 
ation is  verified  by  an  agent,  he  must 
show  personal  knowledge  of  the  alleged 
matters.  Attorney-General  v.  Oohoes 
Co.,  6  Paige  Ch.  (N.  Y.)  133. 

[b]  Corporate  Seal. — If  the  answer 
is  verified  by  the  company's  officers, 
that  the  corporate  seal  is  not  affixed 
will  not  prevent  the  dissolution.  Hemp- 
hill V.  Euckersville  Bank,  3  Ga.  435. 

[c]  Denial   under  the  seal  of  the 
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corporation  (1)  is  not  equivalent  to  the 
answer  of  an  individual  under  oath  and 
is  insufficient  to  warrant  the  dissolution 
of  the  injunction  (Ala. — Griffin  v.  State 
Bank,  17  Ala.  258.  Md.— Bouldin  v. 
Mayor,  15  Md.  18.  N".  J.— Citizens' 
Coach  V.  Camden,  etc.  Co.,  29  N.  J.  Eq. 
299),  (2)  though  it  is  held  otherwise 
in  several  cases.  tJ.  S. — ^Haight  v.  Mor- 
ris Aqueduct,  4  Wash.  C.  C.  601,  11  Fed. 
Cas.  No.  5,902.  Ala. — Hogan  v.  Branch 
Bank,  10  Ala.  485,  disapproved  in  Grif- 
fin V.  State  Bank,  17  Ala.  258.  Va. 
Baltimore,  etc.  E.  Co.  v.  Wheeling,  13 
Gratt.  40). 

30.  Lockhart  v.  Troy,,  48  Ala.  '^79. 
(See  statutory  change  in  Alabama,  Eule 
32,  Code,  p.  1209);  Ingles  v.  Straus, 
91  Va.  209,  223,  21  S.  E.  490.  But  see 
Dougrey  v.  Topping,  4  Paige  Ch.  (N. 
Y.)  94,  holding  a  s"?forn  answer  is  nec- 
essary though  an  answer  under  oath  ia 
waived. 

[a]  In  Metropolitan  Grain  &  Stock 
Exch.  V.  Board  of  Trade.  15  Fed.  847, 
848,  the  court  says:  "Tne  bill  in  this 
ease  waives  the  answer  under  oath,  and, 
for  the  purposes  of  the  case,  is  a  mere 
pleading.  Complainant  has  waived  the 
right  which  is  given  a  complainant  in 
a  court  of  equity  to  search  the  con- 
sciences of  the  defendants  as  to  the 
facts  on  which  it  seeks  relief,  and  it 
may  well  be  doubted  whether  the  old 
rules,  formulated  before  the  practice  of 
waiving  defendant's  answer  under  oath 
was  adopted,  are  to  be  so  strictly  en- 
forced as  formerly." 

[b]  Though  it  appears  at  the  end 
of  the  answer  "answer  under  oath 
waived"  signed  by  opposing  counsel, 
the  answer  will  only  be  considered  as 
an  unsworn  answer.  If  it  is  to  be  given 
the  effect  of  a  sworn  answer  it  should 
be  so  provided  in  the  agreement.  Delta, 
etc.  Co.  V.  Adams,  93  Miss.  340,  48  So. 
190,  196. 
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bill."  But  defendant  may  still  put  in  an  answer  under  oath  denying 
the  equity  of  the  bill  and  is  entitled  to  a  dissolution,  unless  the  bill 
is  supported  by  other  evidence."^ 

Original  Answer  as  Sufficient  After  Amendment  of  Bill.  —  A  sworn  answer 
retains  its  character  as  such  to  so  much  of  the  bill  as  it  responds  to 
though  the  bill  may  have  been  amended  subsequent  to  the  filing  of  the 
answer,  and  where  the  amended  bill  sets  up  no  new  cause  of  action  oi 
avers  facts  requiring  a  further  answer,  the  original  answers  are  avail- 
able on  the  motion  to  dissolve  the  injunction,'*  without  further  oath 
or  verification.'* 

d.  Necessity  for  All  Defendants  Answering.  —  As  a  general  rule, 
to  authorize  the  dissolution  of  an  injunction  on  motion  to  dissolve,  all 
of  tl\e  defendants  and  not  merely  a  part  thereof  must  have  answered 
under  oath.'^    But  this  rule  is  subject  to  exceptions  in  -the  ease  of 


31.  Empire  Guano  Co.  v.  Jefferson 
Fertilizer  Co.,  154  Ala.  409,  45  So.  657; 
Mobile,-  etc.  R.  Co.  v.  Alabama  Mid- 
land E.  Co.,  123  Ala.  145,  26  So.  324. 

32.  Md. — Gelston  v.  Eullman,  15  Md. 
260.  N.  J.— Ireland  v.  Kelly,  60  N.  J. 
Eq.  308,  47  Atl.  51;  Walker  v.  Hill's 
Exrs.,  21  N.  J.  Eq.  191.  N.  Y,— Man- 
chester V.  Dey,  6  Paige  Ch.  295,  though 
bill  is  verified  by  several  plaintiffs.  See 
also  Schermerhorn  V.  Merrill,  1  Barb. 
515. 

[a]  Though  a  sworn  answer  is 
waived  (1)  (Manchester  v.  Dey,  6  Paige 
Ch.  (N.  Y.)  295;  Dougrey  v.  Topping,  4 
Paige  Ch.  (N.  Y.)  94),  (2)  or  an  un- 
sworn answer  is  prayed  for,  a  sworn 
answer  may  be  put  in.  Walker  v.  Hill 's 
Exrs.,  21  N.  J.  Eq.  191. 

33.  Simonson  v.  Cain,  138  Ala.  221, 
34  So.  1019;  Trump  v.  McDonnell,  112 
Ala.  256,  20  So.  524  (answer  to  amended 
bill  not  verified) ;  Mahone  v.  Central 
Bank,  17  Oa,  111. 

34.  Simonson  v.  Cain,  138  Ala.  221, 
34  So.  1019. 

35.  TJ.  S. — Marshall  v.  Beverley,  5 
Wheat.  313,  5  L.  ed.  97;  Eobinson  v. 
Catheart,  2  Craneh  C.  C.  590,  20  Eed. 
Cas.  No.  11,946.  Ark.— Fowler  v.  Will- 
iams, 20  Ark.  641;  Johnston  v.  Alex- 
ander, 6  Ark.  302.  Fla. — Douglass  v. 
Baker  County,  23  Fla.  419,  2  So.  776. 
Ga.— Cook  V.  Smith,  39  Ga.  335.  HI. 
Eeynoldt  v.  Mitchell,  1  111.  177.  la. 
Bice  V.  Smith,  9  Iowa  570.  Md. — Davis 
V.  Baltimore,  etc.  E.  Co.,  102  Md.  371, 
377,  62  Atl.  572;  Heck  v.  Vollmer,'  29 
Md.  507;  Cape  Sable  Co.  Case,  3  Bland 
606,  Jones  v.  Magill,  1  Bland  177.  N.  J. 
Jewett  V.  Bowman,  27  N.  J.  Eq.  171; 
Eobinson  v.  Davis,  11  N.  J.  Eq.  302,  69 


Am.  Dec.  591;  Adams  v.  Hudson  Co, 
Bank,  10  N.  J.  Eq.  535;  Smith  v.  Loom- 
is,  5  N.  J.  Eq.  60;  Stoutenbury  v.  Peck, 
4  N.  J.  Eq.  446;  Price  v.  Clevenger,  3 
N.  J.  Eq.  207.  N.  Y.— Depeyster  », 
Graves,  2  Johns.  Ch.  148;'  Fulton  Bank 
V.  Beach,  2  Paige  Ch.  307;  Noble  v. 
Wilson,  1  Paige  Ch.  164;  Vandervoort 
V.  Williams,  1  Clarke  Ch.  377.  N.  0. 
Ashe  V.  Hale,  40  N.  C.  55;  Councill  v. 
Walton,  39  N.  C.  155.  OUo.— Smith  v. 
Simmons,  1  Tapp.  311.  Pa. — Com.  v. 
Desilver,  3  Phila.  31.  S.  C. — Goodwyn 
V.  State  Bank,  4  De  Saus.  389.  Tenn. 
Breedlove  v.  Stump,  3  Yerg.  257.  Va, 
Baltimore,  etc.  E.  Co.  v.  Wheeling,  13 
Gratt.  40.  Eng. — Glasscott  v.  Copper 
Min.  Co.,  11  Sim.  305,  59  Eng.  Eeprint 
892;  Done  v.  Bead,  2  Tes.  &  B.  310,  35 
Eng.  Eeprint  337. 

[a]  The  reason  of  the  rule  is  that 
the  injunction  shall  not  be  dissolved 
until  the  conscience  of  all  the  defend- 
ants charged  by  the  bill  with  personal 
knowledge  of  the  gravamen  of  the 
charge  has  been  probed.  Coleman  v. 
Gage,  Clarke  Ch.   (N.  Y.)    295. 

[b]  Principal  Defendant  Not  An- 
swering.— The  injunction  should  not  be 
dissolved  upon  the  coming  in  of  one 
of  the  answers  where  the  principal  de- 
fendant has  not  answered.  Cook  v. 
Smith,  39  Ga.  335. 

[c]  Where  one  of  two  defendants 
answers  that  he  is  Ignorant  of  the  facts 
charged,  the  court  will  not  entertain  a 
motion  to  dissolve  until  the  answer  of 
the  other  defendant  is  put  in.  Councill 
V.  Walton,  39  N.  C.  155. 

[d]  The  fact  that  one  of  several 
defendants  is  absent  from  the  state, 
and  that  he  is  the   only  one  who  can 
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merely  formal  parties,  infants  or  non-residents,'^  or  those  having  no 
knowledge  of  the  facts  alleged  and  who  are  not  charged  with  such 
knowledge.'^  So,  too,  if  an  answering  defendant  is  able,  from  his  con- 
nection with  the  subject-matter  and  consequent  knowledge,  to  show 
the  court  that  the  complainant  has  no  equity,  the  injunction  will  be 
dissolved,  though  the  defendants  upon  whom  ihe  gravamen  of  the  bill 


answer  the  allegations  of  the  bill  on 
his  own  knowledge,  will  not  take  the 
case  out  of  the  general  rule  that  if  the 
defendants  are  unable  from  want  of 
knowledge  to  deny  the  material  allega- 
tions of  the  bill  the  injunction  will  be 
retained.  Lines  v.  Spear,  8  N.  J.  Eq. 
154. 

[e]  Where  the  bill  waives  an  an- 
swer, the  injunction  may  be  dissolved 
upon  the  coming  in  of  the  answer  of 
one  of  several  defendants  denying  the 
equity  of  the  bill.    Woolfolk  v.  Eumph, 

37  Ga.  684. 

[f]  "If  the  plaintiff  waives  an  an- 
swer upon  oath  from  all  the  defendants, 
and  one  of  them  answers  on  oath,  deny- 
ing the  whole  equity  of  the  bill,  he 
may  move  to  dissolve  the  injunction, 
upon  his  answer,  notwithstanding  his 
co-defendant  has  put  in  an  answer  with- 
out oath;  If  the  rule  were  otherwise,  a 
complainant,  by  waiving  a  sworn  an- 
swer, would  put  it  out  of  the  power  of 
a  defendant  to  procure  the  dissolution 
of  an  injunction  on  bill  and  answer,  al- 
though all  the  equity  of  the  bill  was 
denied  by  his  answer."  Schermerhorn 
V.  Merrill,  1  Barb.  (N.  T.)  511,  515. 

36.  See  the  following:  Ala.— Hart- 
ley V.  Matthews,  96  Ala.  224,  11  So. 
452;  Colton  v.  Price,  50  Ala.  424;  Dun- 
lap  V.  Clements,  7  Ala.  539.  Ark.— John- 
ston V.  Alexander,  6  Ark.  302.'  Ga. 
Cook  V.  Smith,  39  6a.  335.  la.— Shrick- 
er  V.  Field,  9  Iowa  366.  Md. — Davis 
V.  Baltimore,  etc.  R.  Co.,  102  Md.  371, 
377,  62  Atl.  572;  Annapolis  v.  Harwood, 

38  Md.  471  (defendant's  agent  who 
was  merely  formal  party) ;  Heck  v.  Voll- 
mer,  29  Md.  507.  N.  Y.— Mallett  v. 
Weybossett  Bank,  1  Barb.  217;  Coleman 
V.  Gage,  Clarke  Ch.  295  (non-residents) ; 
Higgins  V.  Woodward,  1  Hopk.  342.  S.  0. 
Goodwyn  v.  State  Bank,  4  Desaus.  389, 
non-resident.  Va. — ^Baltimore,  -etc.  E. 
Co.  V.  Wheeling,  13  Gratt.  40,  foreign 
corporation  not  compellable  to  answer. 
W.  Va. — Livesay  v.  Feamster,  21  W. 
Va.  83. 

[a]  Answer  of  Formal  Parties  Un- 
necessary.—The  rule  is  subject  to  dis- 
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cretion  and  modification  according  to 
the  circumstances  of  the  case;  as 
where  those  answering  are  mere  formal 
parties,  or  are  infants  or  non-residents, 
and  whose  answers  cannot  be  material 
in  regard  to  the  facts  on  which  the  in- 
junction is  founded;  there  the  answers 
of  such  parties  will  not  be  required  as 
a  prerequisite  to  hearing  the  motion. 
Davis  V.  Baltimore,  etc.  E.  Co.,  102  Md. 
371,  378,  62  Atl.  572;  Heck  v.  Vollmer, 
29  Md.  507. 

[b]  Where  no  Decree  Sought 
Against  Sheriff. — On,  bills  to  restrain 
the  execution  of  process  or  the  perform- 
ance of  official  acft  the  sheriff  is  made 
a  party,  as  the  design  of  the  injunction 
is  to  restrain  him  from  acting;  but 
where  no  relief  is  prayed,  and  no  decree 
asked  against  the  officer,  it  is  not  nec- 
essary, nor  usually  expedient,  for  the 
sheriff  to  answer.  Brooks  v.  Lewis,  13 
N.  J.  Eq.  214. 

37,  Ala. — ^Dunlap  v.  Clements,  7  Ala. 
539;  Long  v.  Brown,  4  Ala.  622.  N.  Y. 
Coleman  v.  Gage,  Clarke  Ch.  295.  N.  0. 
Thompson  v.  McNair,  62  N.  C.  121; 
Ijams  V.  Ijams,  62  N.  .C.  39. 

[a]  In  Coleman  v.  Gage,  1  Clarke 
Ch.  (N.  Y.)  295,  the  court  said:  "If 
it  appears,  however,  upon  the  answer 
itself,  that  all  the  defendants  who 
personally  know  of  the  transactions 
brought  in  question,  have  answered; 
and  that  the  defendant  not  answering, 
was  not  in  a  situation  to  know,  and 
did  not  in  point  of  fact  know,  anything 
in  relation  to  the  transactions,  it  is 
worse  than  idle  to  say  that  the  in- 
junction should  be  detained  until  the 
answer  of  the  other  defendant  should 
come  in.  If  his  answe^;  comes  in,  he 
can  throw  no  light  upon  the  transac- 
tion. And  I  apprehend,  in  this^respect, 
the  rule  is  no  different,  whether  the 
bill  calls  for  an  answer  upon  oath,_  or 
waives  an  answer  under  such  sanction. 
In  either  ease,  before  the  injunction 
can  be  dissolved  upon  answer,  the  com- 
plainant has  a  right  to  insist  that  the 
answer  of  all  the  defendants  having 
I  any  personal  knowledge  in  relation  to 
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rests  have  not  answered.''  But  if  the  defendants  upon  whom  the 
gravamen  of  the  charge  is  made  have  fully  answered,  that  may  be 
sufficient  to  warrant  the  dissolution  as  against  the  defendants  an- 
swering.'^ 

Want  of  Diligence  in  Requiring  Answer. — It  is  the  duty  of  the  com- 
plainant to  take  the  requisite  steps  to  compel  an  answer  from  all  the 
defendants,  and  if  he  neglects  to  do  so,  the  injunction  may  be  dis- 
solved though  a  part  only  of  the  defendants  have  answered,  where  no 
excuse  is  offered  for  the  neglect.*" 


the  gravamen  of  the  charge  in  the  bill, 
shall  be  put  in  upon  oath." 

38.  Douglass  v.  Baker  County,  23 
ria.  419,  2  So.  776;  Gregory  v.  Still- 
well,  6  N.  J.  Eq.  51. 

[a]  Where  four  of  the  members  of 
the  board  of  county  commissioners  are 
defendants  to  a  suit  in  chancery,  and 
two  of  them,  having  answered,  move 
to  dissolve  the  injunction,  and  the 
motion  is  heard  without  objection  from 
the  complainants  as  to  the  absence  of 
an  answer  from  the  others,  and  the 
answering  defendants  appear  to  have 
had  the  same  opportunities  as  the 
others  for  knowledge  and  understand- 
ing of  the  transactions,  and  show 
clear  grounds  for  the  dissolution  of 
the  injunction,  it  is  not  error  to  dis- 
solve the  injunction.  Douglass  v. 
Baker  County  Comrs.,  23  Pla.  419,  2 
So.  776. 

[b]  "And  where  the  bill  charges 
fraud,  it  is  not  sufficient  that  some  of 
the  defendants  deny  all  fraud  as  to 
themselves,  if  their  title  or  rights  may 
be  affected  by  the  fraud  charged 
against  the  other  defendants.  If  the 
act  charged  as  fraudulent  forms  one 
link  in  their  title,  an4  is  charged  to 
have  been  done  by  another,  through 
whom  they  hold,  and  under  circum- 
stances which  preclude  them  from  the 
benefit  of  the  position  of  bona  flde 
holders  without  notice,  it  is  not  suffi- 
cient that  they  deny  all  fraud  on  their 
part.  .  .  .  But  where  the  answer  of 
a  defendant  answering  under  oath,  from 
his  own  knowledge,  denies  the  whole 
equity  of  the  bill,  and  makes  a  clear 
title  in  himself  in  such  a  way  that 
it  cannot,  if  the  answer  be  true,  be  af- 
fected by  the  fraud  charged  in  the 
bill  and  not  denied,  his  case  is  severed 
from  that  of  his.  co-defendants,  and  is 
perfect;  and  he  stands  upon  his  own 
merits."  Schermerhorn  v.  Merrill,  1 
Barb.   (N.  Y.)   511. 


39.  XT.  S. — Adams  v.  Douglas  Co.,  1 
Fed.  Cas.  No.  52.  Ala.— Mobile  School 
Com.  V.  Putnam,  44  Ala.  506;  Garrett 
V.  Lynch,  44  Ala.  683;  Dunlap  v.  Clem- 
ents, 7  Ala.  539;  Long  v.  Brown,  4  Ala. 
622.  Ark. — Fowler  v.  Williams, '20  Ark. 
641;  Johnston  v.  Alexander,  6  Ark.  302. 
Del.— Marvel  v.  Ortlip,  3  Del.  Ch.  9. 
Ga. — Semmes  v.  Columbus,  19  Ga.  471; 
Dennis  v.  Green,  8  Ga.  197.  la. — Shrick- 
er  V.  Field,  9  Iowa  366.  Md. — An- 
napolis «.  Harwood,  32  Md.  471,  3  Am. 
Eep.  151;  Heck  v.  Vollmer,  29  Md.  507; 
Cape  Sable  Co.'s  Case,  3  Bland  606. 
Mo. — August  Gast  Bank  Note  Co.  v. 
Fennimore  Assn.,  79  Mo.  App.  612. 
N.  J. — Adams  v.  Hudson  County  Bank, 
10  N.  J.  Eq.  535,  64  Am.  Dec.  469; 
Stoutenburgh  v.  Peck,  4  N.  J.  Eq.  446. 
N.  Y. — Depeyster  v.  Graves,  2  Johns. 
Ch.  148;  Mallett  v.  Weyb'ossett  Bank, 
1  Barb.  217.  N.  0. — Thompson  v.  Mc- 
Nair,  62  N.  C.  121;  Ijams  v.  Ijams,  62 
N.  C.  39;  Ashe  v.  Hale,  40  N.  C.  55. 
Va. — Baltimore,  etc.  E.  Co.  v.  Wheeling, 
,13  Gratt.  40.  W.  Va. — Livesay  v.  Feam- 
ster,  21  W.  Va.  83.  Wis.— Tiede  v.  , 
Schneidt,  99  Wis.  201,  74  N.  ,W.  798. 
Eng. — Joseph  v.  Doubleday,  1  Ves.  & 
B.  497,  35  Eng.  Reprint  193. 

[a]  In  Mobile  School  Com.  v.  Put- 
nam, 44  Ala.  506,  the  court,  after  quot- 
ing the  language  of  a  statutory  pro- 
vision allowing  a  defendant  to  move 
to  dissolve  an  injunction  on  the  com- 
ing in  of  the  answer,  to  be  heard  on 
certified  copies  of  the  bill  and  answer, 
said  that  it  thought  a  fair  interpreta- 
tion of  this  language  would  authorize 
a  motion  for  the  dissolution  of  an 
injunction  upon  the  full  answer  of  a 
single  defendant  within  whose  knowl- 
edge the  facts  charged  in  the  bill,  must 
be,  if  they  exist  at  all,  though  there 
were  other  defendants. 

40.  Ark. — Johnston  v.  Alexander,  6 
Ark.  302.  Md. — Jones  v.  Magill,  1  Bland 
177.     N.   J.— Stoutenburgh  v.  Peck,   4 
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To  Continue  Injunction.  -  The  rule  requiring  all  defendants  to  answer 
before  an  injunction  ean  be  dissolved,  is  not  applicable  where  the  decree 
continues  the  injunction.*^ 

e.  Where  Exceptions  to  Answer  Filed.  —  Under  the  English  chan- 
cery practice  an  injunction  could  not  be  dissolved  after  exceptions  to 
the  answers  were  filed,  until  the  exceptions  had  been  disposed  of;*^ 
but  under  the  practice  in  the  United  States,  the  filing  of  exceptions  to 
an  answer  denying  the  equities  of  the  case  does  not  per  se  prevent  the 
court  from  hearing  the  motion  to  dissolve,*'  especially  when  the  por- 
tion of  the  answer  not  excepted  to  sufficiently  denies  the  grounds  of 
equity  upon  which  the  injunction  was  granted.**  The  exceptions  to 
the  answer  may  be  heard  together  with  the  motion,*^  or  the  motion 
to  dissolve  may  be  disposed  of  without  disposing  of  the  exceptions.*" 
The  exceptions  will  be  given  such  weight  as  they  are  entitled  to  in 


N.  J.  Eq.  446.  N.  Y.— Watd  v.  Van 
Bokkelen,  1  Paige  Ch.  100;  Mallett  v. 
Weybossett  Bank,  1  Barb.  217;  De- 
peyster  v.  Graves,  2  Johns.  Ch.  148. 
Va. — Baltimore,  etc.  E.  Co.  ■».  Wheel- 
ing, 13  Gratt.  40.  W.  Va.— Shonk  v. 
Knight,  12  "W.  Va.  667. 

41.  Annapolis  v.  Harwood,  32  Md. 
471,  3  Am.  Eep.  151,  wherein  the  court 
said.  "The  rule  that,  in  general,  all 
defendants  must  answer  before  an  in- 
junction can  be  dissolved,  was  insisted 
on  by  the  appellant's  counsel  as  en- 
titling them  to  a  reversal  of  the  de- 
cree because  Powers,  their  co-defend- 
ant, had  not  answered  before  decree. 
The  injunction  in  this  cause  was  con- 
tinued, and  the  rule  does  not  apply. 
But  if  it  were  otherwise.  Powers  was 
a  nominal  party  merely.  He  was  the 
agent  of  the  appellants,  and  attempting 
to  exercise  supposed  powers  under 
them.  The  injunction  would  have  been 
equally  effective  if  he  had  not  been 
named,  and  it  had  been  directed  to 
the  appellants,  their  agents  and  ser- 
vants." 

42.  Williams  v.  Davis,  1  Sim.  &  St. 
262,  57  Bng.  Eeprint  106;  Howes  v. 
Howes.  1  Beav.  197,  48  Eng.  Eeprint 
915;  Joseph  v.  Doubleday,  1  Ves.  &  B. 
497,  35  Eng.  Eeprint  193.  See  also 
0 'Conner  v.  Starke,  59  Miss.  481,  as 
to   English   practice. 

43.  ,  Ala.— Barney  v.  Earle,  13  Ala. 
106.  Del.— Marvel  v.  Ortleip,  3  Del.  Ch. 
9.  Ga. — Lewis  v.  Leak,  9  Ga.  95.  Miss. 
Code,  1880,  §1915;  0 'Conner  v.  Starke, 
59  Miss.  481;  Foxworth  v.  Magee,  48 
MiSs.  532.  N.  J.— Stitt  V.  Hilton,  31  N. 
J.  Eq.  279;  Mitchell  v.  Mitchell,  20 
N.  J.  Eq.  234;   McGee  v.  Smith,  16  N. 
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J.  Eq.  462;  Eoberts  v.  Hodges,  16  N. 
J.  Eq.  299;  Wyekoff  v.  Cochran,  4 
N.  J.  Eq.  420.  N.  T.— Jewett  v.  Belden, 
11  Paige  Ch.  618  (exceptions  for  im- 
pertinence) ;  Livingston  v.  Livingston, 
4  Paige  Ch.  Ill  (exceptions,  for  im- 
pertinence) ;  Doe  v.  Eoe,  Hopk.  Ch.  276. 
N.  C— Smith  v.  Thomas,  22  N.  C.  126. 
R.  I. — ^Bradford  v.  Peckham,  9  E.  L 
250.  W.  Va.— Sandusky  v.  Paris,  49 
W.  Va.   150,   38  S.   E.   563. 

As  to  time  for  hearing  motion  to 
dissolve,  see  infra,  XI,  F,  7,  a. 

[a]  The  court  will  look  into  them 
merely  to  ascertain  whether  they  re- 
late to  the  points  of  the  bill  upon 
which  the  injunction  rests.  Eoberts  v. 
Hodges,  16  N.  J.  Eq.  299. 

44.  Indian  Eiver  Steamboat  Co.  ». 
East  Coast  T.  Co.,  28  Pla.  387,  10  So. 
480,  29  Am.  St.  Eep.  258;  Stilt  v.  Hil- 
ton,  31  N.   J.   Eq.   279. 

45.  Md. — ^Keighler  v.  Savage  Mfg. 
Co.,  12  Md.  383;  Salmon  v.  Clagett,  3 
Bland  125;  Gibson  v.  Tilton,  1  Bland 
352,  17  Am.  Dee.  306.  N.  J.— Wyokoff 
V.  Cochran,  4  N.  J.  Eq.  420.  N.  C. 
Edney  v.  Motz,  40  N.  C.  233;  Smith 
V.  Thomas,  22  N.  C.  126.  W.  Va.— San- 
dusky V.  Faris,  49  W.  Va.  150,  38  S.  B. 
563,  in  vacation. 

46.  Ala.— Barney  v.  Earle,  13  Ala. 
106.  Miss. — ^Foxworth  v..  Magee,  48 
Miss.  532,  no  request  for  prior  deter- 
mination of  exceptions  being  ,  made. 
N.  J.— Mitchell  V.  Mitchell,  20  N.  J. 
Eq.  234. 

[a]  It  is  discretionary  with  the 
court  as  to  whether  it  will  hear  the 
exceptions  to  the  answer  before  ruling 
upon  the  motion  to  dissolve.  Bradford 
V.  Peckham,  9  E.  I.  250. 
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the  determination  of  the  question  of  dissolution,*^  but  unless  they  affect 
the  equity  of  the  case  and  the  merits  of  the  motion  to  dissolve  they  will 
be  disregarded.*^ 

f.  Consideration  Given  to  Answer  and  Bill  on  Motion.^^  —  For  the 
purposes  of  the  motion  the  allegations  of  the  answer  in  so  far  as  they 
are  responsive  to  the  allegation  of  the  bill  and  so  far  as  they  fully 
and  fairly  meet  complainant's  equities  without  evasion,  and  without 
passing  over  material  allegations  in  the  bill,  are  taken  as  true,°°  in 
the  absence  of  evidence  produced  at  the  hearing  to  support  the  aver- 
ments of  the  biU,  where  evidence  is  allowed.^^  The  legal  conclusions 
of  the  pleader,  however,  are  not  considered,  but  only  facts  well 
pleaded.'^    The  answer  is  properly  treated  as  a  mere  affidavit.^^    But 


47.  0 'Conner  v.  Starke,  59  Miss. 
481. 

48.  Miss. — O 'Conner  v.  Starke,  59 
Miss.  481.  N.  J.^ — Roberts  v.  Hodges, 
16  N.  J.  Eq.  299,  462.  N.  Y.— Noble 
V.  Wilson,  1  Paige  Ch.  164;  Doe  v. 
Eoe,  Hopk.  Ch.  276.  W.  Va.— Sandusky 
V.  Faris,  49  W.  Va.  150,  38  S.  E.  563. 

49.  As  to  answer  as  evidence  on 
motion  for  dissolution,  see  7  Ency.  op 
Ev.  316,  et  seq. 

50.  U.  S. — Monroe  Cattle  Co.  v. 
Becker,  147  U.  S.  47,  13  Sup.  Ct.  217, 
37  L.  ed.  72;  Woodruff  v.  Dubuque,  etc. 
E.  Co.,  30  Fed.  91.  Ariz. — Hampson  v. 
Adams,  6  Ariz.  335,  57  Pac.  621.  Fla. 
Godwin  v.  Phifer,  51  Ela.  441,  458,  41 
So.  597;  Garrison  v.  Parsons,  45  Ela. 
335,  33  So.  525.  Ga. — Castleberry  v. 
Scandrett,  20  Ga.  242;  Semmes  v. 
Columbus,  19  Ga.  471;  Moore  v.  Fer- 
rell,  1  Ga.  7.  111. — ^Leonard  v.  Garland, 
252  111.  300,  96  N.  E.  819;  White  v. 
Y.  M.  C.  A.,  233  III.  526,  84  N.  E. 
658;  Smith  v.  Koehersperger,  173  111. 
201,  50  N.  E.  187;  Cook  County  v. 
Great  Western  E.  Co.,  119  111.  218,  10 
N.  E.  564;  Bennett  v.  McFadden,  61 
ni.  334;Farrell  v.  McKee,  36  111.  226; 
Mason  v.  MoGirr,  28  111.  322;  Marks 
V.  Chicago  Yacht  Club,  121  111.  App. 
308;  Carroll  v.  Barry  Bros.  Transp.  Co., 
118  111.  App.  230;  Independent  Med. 
College  V.  Zeigler,  86  111.  App.  360. 
la.— Burlington,  etc.  E.  Co.  v.  Dey,  89 
Iowa  13,  56  N.  W.  267.  Iia.— Union 
Sawmill  v.  Lake  Lumb.  Co.,  117  La. 
930,  42  So.  429.  Md.— MeCormiek  v. 
McCormick,  104  Md.  326,  65  Atl.  54; 
Eiggs  V.  Winterode,  100  Md.  439,  59 
Atl.  762;  Wenzel  v.  Milbury,  93  Md. 
427,  49  Atl.  618;  Dougherty  v.  Piet, 
52  Md.  425.  Miss. — Byuum  v.  Meyer, 
48  So.  289.  Nev.— Magnet  Min.  Co.  v. 
Page,  etc.   Co.,  9    Nev.    346.      N.    J. 


Winslow  V.  Hudson,  21  N.  J.  Eq.  172; 
Merwin  v.  Smith,  2  N.  J.  Eq.  182. 
N.  Y. — Manhattan  Gas  L.  Co.  v.  Barker, 
36  How.  Pr.  233;  Skinner  v.  White,  17 
Johns.  357.  N.  C. — Thompson  v.  Mc- 
Nair,  62  N.  C.  121;  Dyche  v.  Patton, 
43  N.  C.  295.  S.  O.^State  ex  rel.  Lyon 
V.  Columbia  Water  P.  Co.,  82  S.  C. 
181,  63  S.  E.  884.  Tex.— Lone  Star 
Lodge  V.  Cole  (Tex.  Civ.  App.),  131 
S.  W.  1180;  Dawson  v.  Baldridge,  55 
Tex.  Civ.  App.  124,  .118  S.  W.  593. 
Va. — Ingles  v.  Straus,  91  Va.  209,  223, 
21  S.  E.  490;  Worth  v.  Perrow,  4  Eand. 
1.  Wis. — Chain  Belt  Co.  v.  Van  Spreck- 
elsen    117  Wis.  106,  94  N.  W.  78. 

[a]  Where  there  are  several  defend- 
ants but  a  preliminary  injunction  is- 
sues against  a  part  only,  only  the  an- 
swer of  the  defendants  enjoined  may 
be  considered  on  the  motion  to  dis- 
solve. Van  Syokel  v.  Emery,  18  N.  J. 
Eq.  387. 

[b]  Under  the  Kentucky  Code,  the 
court,  on  a  motion  to  dissolve  an  in- 
junction on  the  whole  case,  is  not 
bound  to  take  the  answer  as  true.  Sim- 
rail  V.  Grant,  79  Ky.  435. 

51.  McCormick  v.  McCormick,  104 
Md.  325,  65  Atl.  54. 

[a]  The  court  may  refuse  to  allow 
the  reading  of  further  affidavits  in 
support  of  the  averments  of  the  bill 
and  after  argument  of  the  ease  but 
before  decision  thereof,  no  sufficient 
reason  for  not  presenting  them  at  the 
hearing  being  given.  Green  v.  Free- 
man, 126  Ga.  274,  55  S.  E.  45. 

52.  White  v.  Y,  M.  C.  A.,  233  111. 
526,    84    N.    B.    658. 

53.  Ambursen  Hydraulic  Const.  Co. 
V.  Eastern  Cement  Guil  Co.  (Del.  Ch.), 
88  Atl.  559. 

[a]  It  may  be  sufficient  for  this 
purpose,  though  it  be  insufficient  as  an 
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the  converse  is  not  true,  that  an  affidavit  is  to  be  treated  as  an  an- 
swer,°*  especially  in  relation  to  this  preliminary  inquiry,  where  the 
full  equities  of  the  bill  are  not  fully  and  finally  determined  but  only 
a  partial  investigation  made  to  ascertain  such  fundamental  facts  as 
are  sufficient  to  show  the  right  to  the  preliminary  injunctive  relief.^' 

The  allegations  of  the  bill  not  met  and  denied  hy  the  answer  are 
taken  as  true.^° 

5.  Adequate  Bemedy  at  Law.  —  Where  it  appears  on  a  hearing  of 
a  preliminary  injunction  that  for  whatever  injury  may  be  sustained  by 
the  act  proposed  to  be  enjoined  there  is  an  adequate  remedy  at  law, 
as  in  damages,  the  injunction  will  be  dissolved."^    But  where  the  bill 


answer  to  the  bill  generally.  Ambursen 
Hydraulic  Gonst.  Co.  v.  Eastern  Cement 
Gun  Co.  (Del.  Ch.),  88  Atl.  559. 

54.  Ambursen  Hydraulic  Const.  Co. 
V.  Eastern  Cement  Gun  Co.  (Del.  Ch.), 
88  Atl.  559. 

55.  Ambursen  Hydraulic  Const.  Co. 
V.  Eastern  Cement  Gun  Co.  (Del.  Ch.), 
88  Atl.  559. 

56.  TJ.  S.— Toung  v.  Grundy,  6 
Craneh  51,  3  L.  ed.  149.  Ala.— Mobile, 
etc.  K.  Co.  V.  Alabama  Midland  E.  Co., 
123  Ala.  145,  26  So.  324;  Mobile  &  M. 
E.  Co.  V.  Alabama  M.  E.  Co.,  116  Ala. 
51,  23  So.  57.  la.— Gates  v.  Ballou,  54 
Iowa  485,  6  N.  W.  701,  denial  of 
' '  knowledge  of  payment ' '  of  mechanic 's 
lien  to  complainant's  assignor  prior  to 
assignment  insufficient.  Md. — Crowe  v. 
Wilson,  65  Md.  479,  5  Atl.  427;  Bouldin 
V.  Baltimore,  15  Md.  18;  Hamilton  v. 
Whitridge,  11  Md.  128,  69  Am.  Dec. 
184;  Cronise  v.  Clark,  4  Md.  Ch.  313; 
Brown  v.  Stewart,  1  Md.  Ch.  87;  Briesch 
V.  McCauley,  7  Gill  189;  Alexander  v. 
Ghiselin,  5  Gill  138.  Miss. — Eichardson 
V.  Lightcap,  52  Miss.  508;  Coleman  v. 
Hudspeth,  49  Miss.  562;  Miller  v.  Mc- 
Dougall,  44  Miss.  682;  Hooker  v.  Austin, 
41  Miss.  717.  N.  J.— Brown  v.  Puller, 
13  N.  J.  Eq.  271;  Merwin  v.  Smith,  2 
N.  J.  Eq.  182.  N.  Y.— New  v.  Bame, 
10  Paige  Ch.  502.  N.  C— Wilson  v. 
Hendricks,  54  N.  C.  295;  Miller  v.  Wash- 
burn, 38  N.  C.  161;  Parks  v.  Spurgin, 
38  N.  C.  153.  Pa.— Wick  China  Co.  v. 
Brown,  164  Pa.  449,  30  Atl.  261.  S.  D. 
Searle  v.  Lead,  10  S.  D.  312,  73  N.  W. 
101,  39  L.  E.  A.  345.  Tenn.— Tyne  v. 
Dougherty,  3  Tenn.  Ch.  52;  Yale  v. 
Moore,  3  Tenn.  Ch.  76.  Tex.— Dawson 
V.  Baldridge,  55  Tex.  Civ.  App.  124,  118 
S.  W.  593.  Va.— Ingles  v.  Straus,  91 
Va.  209,  223,  21  S.  E.  490;  North's 
Exr.  i;.  Perrow,  4  Eaud.  1.  Bug. — Prince 
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Albert  v.  Strange,  1  Mae.  &  G.  25,  41 
Eng.  Reprint  1171. 

As  to  effect  of  bill  as  evidence  gen- 
erally in  suits  for  injunction,  see  7 
Enct.  or  Ev.  813. 

57.  tr.  S.— Coburn  v.  Cedar  Val. 
Land,  etc.  Co.,  25  Fed.  791.  Ind.  Ter. 
Lafayette  v.  Hood,'  7  Ind.  Ter.  608,  104 
S.  W.  853.  N.  J. — Freeman  v.  Elmen- 
dorf,  7  N.  J.  Eq.  475.  Okla.— Marshall 
V.  Homier,  13  Okla.  264,  74  Pae.  368. 
Pa. — ^Berks,  etc.  Eoad  v.  Lebanon  Steam 
Co.,  5  Pa.  Co.  Ct.  354;, Berks  &  D. 
Turnpike  Eoad  v.  Lebanon  Steam  Co., 
5  Pa.  Co.  Ct.  354. 

[a]  Where  suit  was  brought  to  re- 
strain the  sale  of  property  until  taxes 
had  been  paid  and  for  a  personal  de- 
cree for  the  taxes,  and  a  personal  de- 
cree for  the  taxes  was  given  on  final 
hearing  the  injunction  should  be  dis- 
solved for  the  judgment  when  enrolled 
gave  a  lien  on  the  property  for  the 
taxes.  Delta,  etc.  Co.  v.  Adams,  93 
Miss.  340,  48  So.  190. 

[b]  That  a  lis  pendens  has  been 
filed  (1)  to  secure  the  same  relief  as 
the  injunction  will  give,  is  not  ground 
for  dissolution  of  the  injunction,  unless 
it  gives  the  same  protection  to  plaiji- 
tiff's  rights  as  the  injunction  (Cornell 
V.  TJtica,  etc:  E.  Co.,  61  How.  Pr.  [N. 
Y.]  184),  (2)  but  the  institution  of 
a  suit  to  set  aside  a  real  estate  trans- 
fer and  the  filing  of  a  lis  pendens  is 
sufficient  to  protect  complainant's  in- 
terest in  real  estate  transferred  in 
fraud  of  creditors,  and  the  injunction 
should  be  dissolved.  Babeock  v.  Jones, 
62  Hun  565,  17  N.  Y.  Supp.  67. 

[c]  Subsequent  Statute  Giving  Reme- 
dy.— Jurisdiction  is  generally  deter- 
mined by  the  status  of  the  law  and 
facts  as  they  exist  when  the  suit  was 
instituted;  and  it  may  admit  of  doubt, 
whether  an  injunction,  rightful  in  all 
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shows  good  reasons  for  the  issuance  of  an  injunction,  it  will  not  be  dis- 
solved upon  such  ground  until  an  answer  is  filed.°^ 

6.  Fraud.  —  "Where  the  action  is  collusive  and  not  brought  in  good 
faith,^^  or  where  the  complainant  has  obtained  a  temporary  injunction 
by  misrepresentation,*"  or  suppression  of  material  facts, "^  the  injunc- 


respects  when  issued,  should  be  de- 
feated by  a  statute  subsequently  en- 
acted, giving  a  remedy  at  law.  Far- 
ris  &  Mc'Curdy  v.  Houston,  78  Ala. 
250. 

58.  New  V.  Wright,  44  Miss.  202; 
Walker  v.  Gilbert,  7  Smed.  &  M.  (Miss.) 
456;  Jones  v.  Commercial  Bank,  5  How. 
(Miss.)  43;  Lines  v.  Spear,  8  N.  J.  Eq. 
154. 

[a]  A  motion  to  dissolve  upon  the 
ground  that  an  adequate  remedy  at  law 
exists  is  too  late  after  answer  filed  un- 
less the  court  has  no  jurisdiction  to 
grant  the  relief  prayed  for.  Grandin 
V.  LeEoy,  2  Paige  Ch.  (N.  T.)  509. 

59.  Devlin  v.  McAdoo,  101  N.  T. 
Supp.  546  (bad  faith) ;  Kimball  v.  Hew- 
itt, 3  N.  T.  Supp.  756;  Shimer  v.  East- 
on,  etc.  E.  Co.,  7  North.  Co.  Eep. 
(Pa.)  249  (suit  filed  at  instance  of 
another  railroad  company). 

60.  N.  J.— Endicott  v.  Mathis,  9  N. 
J.  Eq.  110,  117,  records  of  court  showed 
facts  were  false.  Tenn. — ^Black  v.  Hug- 
gins,  2  Tenn.  Ch.  780.  Eng. — Wimble- 
don Local  Board  v.  Croydon  Eural 
Sanitary  Authority,  32  Ch.  Div.  421. 

See  also  Coeur  d'Alene  Consol.,  etc. 
Co.  V.  Miners'  Union,  51  Fed.  260,  19 
L.  E.  A.  382  (wherein  the  court,  in 
refusing  to  dissolve  a  restraining  order, 
said:  ".Among  other  reasons  advanced 
why  the  restraining  order  should  now 
be  dissolved,  the  defendants  say  that 
complainant  has  in  bad  faith  alleged 
that  it  was  compelled  in  January  last 
to  close  its  mines  because  the  defend- 
ants interfered  with  the  working 
thereof,  whereas  at  that  time  it  stated 
that  it  was  for  the  purpose  of  secur- 
ing an  adjustment  of  the  railroad 
freight  rates,  and  defendants  now  al- 
lege  that  the  real  object  was  to  re- 
duce wages,  and  to  break  up  the 
miners'  union.  Certainly  it  is  true  that 
he  who  asks  equity  must  not  by  his 
pleadings  or  acts  attempt  to  mislead 
either  the  court  or  his  opponent.  So 
far  as  yet  appears,  the  two  causes  com- 
bined may  have  induced  complainant  to 
close  its  mines,  as  stated,  and  the  dti- 
plicity    charged    against    it    is    not   so 


shown  as  to  justify  a  dissolution  of 
the  existing  order");  Winnipeg,  etc. 
By.  Co.  V.  Mann,  6  Manitoba  (Can.) 
409,  wherein  the  court  said,  upon  a 
motion  to  continue  an  injunction  al- 
leged to  have  been  obtained  by  a  mis- 
statement of  the  facts:  "Undoubtedly 
if,  according  to  the  old  practice  in 
England  and  in  Upper  Canada,  the  in- 
junction had  been  granted  ex  parte  to 
continue  until  the  hearing,  and  this 
were  a  motion  to  dissolve  it,  this  mis- 
statement of  itself  would  cause  it  to 
be  dissolved  at  once  irrespective  of 
the  merits.  In  this  respect  the  practice 
was  very  strict.  .  .  .  Under  these 
authorities  it  mattered  not  that  the 
applicant  had  overlooked  the  facts,  or 
had  considered  them  not  to  be  mate- 
rial, or  was  otherwise  innocent  of  any 
intent  to  mislead." 

61.  Md. — Tifel  v.  Jenkins,  95  Md. 
665,  53  Atl.  429.  N.  J.— Leigh  v.  Clark, 
11  N.  J.  Eq.  110,  failure  to  deny.  N.  Y. 
Devlin  v.  McAdoo,  101  N.  T.  Supp.  546, 
550,  by  concealing  true  state  of  affairs. 
Pa. — Mullen  v.  Springfield   Water   Co., 

8  Del.  Co.  Ct.  265.  Tenn.— Black  v. 
Huggins,  2  Tenn.  Ch.  780.  Eng. — Clif- 
ton V.  Eobinson,  16  Beav.  355,  51  Eng. 
Eeprint  816;  Hilton  v.  Lord  Granville, 
4  Beav.  130,  49  Eng.  Eeprint  288;  Wim- 
bledon Local  Board  v.  Croydon,  etc. 
Authority,  L.  E.  32  Ch.  Div.  421; 
Hemphill  V.  M'Kenna,  3  Dr.  &  War. 
(Ir.)  183.  Can.— Walton  v.  Henry,  18 
Ont.  620,  concealment  of  breach  of 
covenant  in  lease. 

[a]  The  reason  is  that  the  utmost 
good  faith  must  be  required  of  those 
who  seek  to  put  in  motion  the  power 
of  the  court  through  its  extraordinary 
process.  Black  v.  Huggins,  2  Tenn.  Ch. 
780. 

[b]  Though  there  is  a  misstatement 
of  facts,  if  there  is  no  evidence  that 
there  was  an  intentional  concealment  or 
suppression,  the  injunction  will  not  be 
dissolved.  Prome  v.  Freeholders,  33  N. 
J.  Eq.  464.    But  see  Endicott  v.  Mathis, 

9  N.  J.  Eq.  ilO,  117,  holding  that  "it 
does  not  alter  the  case  whether  that 
misrepresehtation    was     through     inad- 
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tion  will  be  dissolved  on  that  ground  alone,  or  the  court  may  refuse 
to  continue  it  in  existence.*^ 

7.  Delay  in  Prosecution.  —  While  the  court  will  dissolve  a  prelim- 
inary injunction,  if  complainant  fails  to  prosecute  the  injunction  suit,"^ 
or  his  suit  at  law  to  which  an  injunction  is  ancillary,  with  due 
diligence,"*  especially  where  the  injunction  deprives  the  defendant  of 
the  enjoyment  of  property  and  must  necessarily  prove  greatly  preju- 
dicial to  his  interests  if  his  claim  is  established,''^  the  injunction  will 


vertence,     misinformation,     or     other- 
wise. ' ' 

62.  Burbank  v.  Webb,  5  Manitoba 
(Can.)  264.  But  see  Winnipeg,  etc. 
Ey.  Co.  V.  Mann,  6  Manitoba  (Can.) 
409. 

63.  IT.  S. — Bead  v.  Consequa,  4 
Wash.  174,  20  Fed.  Cas.  No.  11,606; 
Bradley  v.  Eeed,  3  Fed.  Cas.  No.  l,7Sp. 
Cal. — German  Sav.,  etc.  -Assn.  v.  Aldrich, 
5  Cal.  App.  215,  89  Pae.  1063.  Del. 
Eussell  V.  Stockley,  4  Del.  Ch.  567; 
Prettyman  v.  Eatcliffe,  4  Del.  Ch.  29. 
Fla.— Perry  v.  Wittich,  87  Fla.  237,  20 
So.  238,  seven  years  delay.  111. — At- 
kins V.  Billings,  72  111.  597^  Duncan 
V.  Finch,  10  111.  296;  Classen  v.  Dan- 
forth,  56  111.  App.  552.  N.  J.— Hen- 
drickson  v.  Norcross,  19  N.  J.  Eq.  417; 
Huffman  v.  Hummer,  17  N.  J.  Eq.  263; 
Schalk  V.  Schmidt,  14  N.  J.  Eq.  268; 
Hoagland  v.  Titus,  14  N.  J.  Eq.  81; 
Greenin  v.  Hoey,  9  N.  J.  Eq.  137;  Corey 
V.  Voorhies,  2  N.  J.  Eq.  5.  N.  Y. 
Depeyster  v.  Graves,  2  Johns.  Ch.  148. 
N.  0. — Coward  v.  Chastain,  99  N.  0. 
443,  6  S.  E.  703,  6  Am.  St.  Eep.  533, 
failure  to  appear  at  hearing  twenty 
days  after  issuance.  Pa. — 'Butler  v. 
Egge,  170  Pa.  239,  32  Atl.  402;  White 
V.  Schlect,  14  Phila.  88  (one  year) ; 
Parker  i;.  Spillin,  10  Phila.  8,  30  Leg. 
Int.  52  (ten  years).  S.  C— Hunt  v. 
Smith,  3  Eich.  Eq.  465  (sixteen  years). 
Vt.— Howe  V.  Willard,  40  Vt.  654.  Va. 
Motley  V.  Frank,  87  Va.  432,  13  S.  E. 
26,  one  year. 

[a]  "The  rule  rests  upon  sound 
principle,  and  should  be  strictly  en- 
forced. The  injunction  is  granted  ex 
pafte.  It  deprives  the  party  enjoined 
of  the  exercise  of  his  legal  rights.  It 
is  designed  to  prevent  irreparable  or 
serious  injury  to  the  legal  rights  of 
the  complainant  until  the  merits  of  the 
controversy  can  be  heard  and  adjusted. 
Every  principle  of  justice  requires  that 
the  defendant  should  be  restrained 
from    the    exercise    of    his  'rights    no 
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longer  than  is  essential  to  investigate 
the  matter  at  issue.  When  extended 
further,  it  operates  injuriously  to  the 
rights  of  the  defendant."  Hoagland 
V.  Titus,  14  N.  J.  Eq.  81,  82. 

[b]  Nonresidents. — "But  it  would 
be  most  unreasonable  to  apply  this  rule 
to  a  case  where  the  defendant  re- 
sides abroad,  beyond  the  reach  of  the 
process  of  the  court,  otherwise  than 
as  he  may  be  affected  by  the  service 
of  it  upon  his  attorney  at  law,  under 
a  special  order  of  the  court.  In  such 
a  case  the  delay  in  the  prosecution  of 
the  cause  is  not  imputable  to  the  plain- 
tiff. On  the  contrary,  the  defendant 
may  be  brought  into  contempt,  if  with- 
in a  reasonable  time  he  does  not  answer 
the  bill;  and  it  is  the  duty  of  his 
representative  in  court  to  obtain  his 
answer."  Eead  v.  Consequa,  4  Wash. 
■G.  C.  174,  20  Fed.  Cas.  No.  11,606. 
See  also  Scarlett  v.  Hicks,  13  Fla.  314, 
wherein  the  court  said:  "To  dissolve 
an  injunction  where  the  only  relief  to 
be  obtained  is  a  perpetual  injunction 
staying  proceedings  at  law,  is  equiva- 
lent to  dismissing  the  bill.  In  such  a 
case  as  this,  where  there  is  abundant 
equity  in  the  bill,  where  some'  of  the 
defendants  are  nonresidents,  and  where 
a  subpoena  has  been  issued  and  served 
upon  one  of  the  defendants  in  person, 
and  upon  the  attorney  of  the  non- 
resident defendants,  the  injunction 
should  not  be  dissolved  upon  the 
ground  of  delay  in  prosecuting  the 
suit." 

[c]  That  the  answer  sets  up  the 
plea  of  limitations  does  not  require  the 
dissolution  of  the  injunction.  White 
V.  Flannigain,  1  Md.  525,  54  Am.  Deo. 
668;  Hutchins  v.  Hope,  12  Gill  &  J. 
(Md.)    244. 

64.  Parker  v.  Winnipiseogee,  etc. 
Co.,  2  Black  (U.  S.)  545,  17  L.  ed. 
333. 

65.  Dodd  V.  Flavell,  17  N.  J.  Eq. 
255. 
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not  be  dissolved  where  the  delay  in  prosecuting  the  suit  is  due  to 
inadvertence  and  mistake,  and  not  to  procrastination,"*  or  when  the 
defendant  acquiesces  in  the  delay.®^  So,  too,  if  the  case  is  in  such 
shape  that  complainant  cannot  proceed,  the  injunction  will  not  be 
dissolved."*  "Where  an  injunction  pendente  lite  has  been  granted 
against  a  plaintiff  in  an  action,  he  may  move  to  vacate  or  dissolve  the 
same  if  the  defendant  interposes  unreasonable  delay  to  the  trial  of  the 
enjoined  action."^ 

8.  Violation  of  Injunction  by  Complainant.  —  Where  an  injunction 
is  mutually  operative,  as  in  the  case  of  an  injunction  to  restrain  tres- 
pass where  the  title  to  land  is  in  dispute,  if  the  plaintiff  undertakes  to 
do  the  very  acts  which  defendant  was  at  his  suit  enjoined  from  doing 
he  is  himself  guilty  of  such  violation  of  the  injunction  as  would  author- 
ize its  dissolution.'^" 

9.  Failure  To  Comply  With  Terms. — Where  an  injunction  is 
granted  upon  terms,  the  failure  to  comply  with  such  terms  is  generally 
ground  for  dissolution  of  the  injunction.''^ 

C.  Dissolution  Ipso  Facto.  —  1.  Dismissal  of  Bill.  —  The  dis- 
missal or  discontinuance  of  the  bill  ipso  facto  dissolves  the  interlocutory 
injunction,  unless  expressly  retained  by  the  -order  of  the  court"  without 


66.  Schermehorn  v.  L'Espenasse, 
2  Ball.  (U.  S.)  360,  1  L.  ed.  415. 

67.  Smith  v.  Cooper,  21  Ga.  359. 

[a]  If  the  opposite  party  has  set 
the  cause  for  hearing  within  the  next 
term,  a  motion  to  dissolve  will  be  de- 
nied on  the  ground  of  laches  in  prose- 
cution.   Smith  V.  Cooper,  21  Ga.  359. 

[b]  In  Baird  v.  Moses,  21  Ga.  249, 
the  court  refused  to  dissolve  the  injunc- 
tion on  account  of  complainant's  delay, 
because  defendant  had  given  no  pre- 
vious notice  to  speed  the  cause. 

[c]  Where  defendant  appeals  from 
the  order  granting  the  injunction  and 
fails  to  prosecute  the  appeal  with 
diligence,  the  injunction  should  be  con- 
tinued. Clark  V.  Farrell,  86  Hun  156,  33 
N.  Y.  Supp.  324. 

68.  Schermerhorn  v.  Merrill,  1  Barb. 
(N.  Y.)    511. 

69.  Eeilly  v.  Frias,  159  App.  Div. 
883,  143  N.  Y.  Supp.  869. 

70.  Fla.^Suwannee,  etc.  E.  Co.  v. 
West  Coast  B.  Co.,  50  Fla.  609,  612, 
39  So.  538.  G-a. — Bigbee  v.  Summerour, 
101  Ga.  201,  28  S.  E.  642.  Wis.— Sobey 
V.  Thomas,  37  Wis.  568;  Haight  v. 
Lucia,  36  Wis.  355. 

[a]  In  New  York  it  is  held  that 
the  injunction  will  not  be  dissolved  be- 
cause complainant  has  violated  it,  un- 
less he  has  been  adjudged  in  contempt, 
in  which  case  the  rule  applies  to  him. 


Smith  V.  Eeno,  6  How.  Pr.  (N.  Y.)  124, 
disapproving  dicta  in  Krom  v.  Hogan, 
4  How.  Pr.  225. 

71.  Md. — Clayton  v.  Shoemaker,  67 
Md.  216,  9  Atl.  635,  requiring  institu- 
tion of  suit  at  law.  N.  J. — Morris 
Canal,  etc.  Co.  v.  Bartlett,  3  N.  J.  Bq. 
9,  failure  to  make  payment  into  court. 
N.  Y. — Livingston  v.  Kane,  3  Johns. 
Ch.  224,  failure  to  stay  proceedings 
at  law  as  required.  W.  'Va. — Peterson 
V.  Parriott,  4  W.  Va.  42. 

72.  tr.  S. — Coleman  v.  Hudson  Eiver 
B.  Co.,  5  Blatchf.  56,  6  Fed.  Gas.  No. 
2,983.  Ala.— -Bogaoki  v.  Welch,  94  Ala. 
429,  10  So.  330;  New  England  Mort- 
gage Co.  V.  Powell,  94  Ala.  423,  10  So. 
324.  Ga.— Old  Hickory  Dist.  Co.  v. 
Bleyer,  74  Ga.'  201.  111. — Thomson  v. 
McCormick,  136  111.  135,  26  N.  E.  373; 
Gold  V.  Johnson,  59  111.  62.  la.— Hor- 
rabin  v.  Iowa  City,  160  Iowa  650,  130 
N.  W.  150,  142  N.  W.  212;  Chicago, 
E.  I.  &  P.  Ey.  Co.  V.  Dey,  76  Iowa 
278,  41  N.  W.  17.  Ky.— Shackleford  v. 
Williams,  21  Ky.  L.  Eep.  422,  51  S. 
W.  506.  Md. — Wagoner  v.  Wagoner,  77 
Md.  189,  26  Atl.  284.  Mich.— 7ji  re 
Ward's  Estate,  152  Mich.  218,  116 
N.  W.  23,  dismissal  by  consent  of 
parties.  Neb. — Jameson  v.  Bartlett,  63 
Neb.  638,  88  N.  W.  860,  863.  N.  Y. 
Hoyt  V.  Carter,  7  How.  Pr.  140;  Crock- 
ett V.  Smith,  14  Abb.  Pr.  62;   Palmer 
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the  entry  of  a  formal  order.''^  This  is  true  even  though  the  bill  is  dis- 
missed without  prejudice.''* 

2.  By  Entry  or  Reversal  of  Final  Decree.  —  A  preliminary  injunc- 
tion is  a  provisional  remedy  only,  and  is  merged  in  the  final  decree  and 
ceases  to  have  any  operative  effect  thereafter,'*  though  an  appeal  is 
taken  from  such  final  order.''^  No  formal  order  of  dissolution  is  re- 
quired in  such  case.''' 

A  reversal  of  a  decree  making  a  temporary  Injunction  perpetual  operates  as  a 
dissolution  of  the  temporary  injunction.''^ 

D.  Dissolution  by  Lapse  of  Time.  —  If  a  statute  limits  the  dura- 
tion of  an  ex  parte  preliminary  injunction,'^  or  a  temporary  restrain- 


V.  Foley,  2  Abb.  N.  C.  191.  Ohio. — Krug 
V.  Bishop,  9  Ohio  Dee.  (Eeprint)  250. 
Ore. — Dimiek  v.  Latourette,  72  Ore. 
231,  143  Pac.  896.  S.  0. — Lewis  ». 
Jones,  65  S.  C.  157,  43  S.  E.  525.  Tenn. 
Winslow  V.  Mulchey,  35  S.  W.  762. 

[a]  A  temporary  injunction  can 
exist  only  as  an  incident  to  some  case 
pending  in  court,  and  when  the  case 
is  dismissed  or  is  otherwise  disposed  of 
the  injunction  falls  with  it;  nothing 
is  left  to  be  heard  or  determined.  Hor-- 
rabin  v.  Iowa  City,  160  Iowa  650,  130 
N.  W.  150,  142  N.  W.  212.  See  also 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Dey,  76 
Iowa  278,  41  N.  W.  17. 

[b]  Striking  a  case  from  the  docket 
for  lack  of  prosecution  dissolves  an 
injunction.  Bowling  v.  Polack,  18  Cal. 
626;  Gold  v.  Johnson,  59  111.  62.  That 
delay  in  prosecution  itself  constitutes 
ground  for  a  motion  to  dissolve,  see 
supra,  XI,  B,  7. 

[e]  Prior  to  the  Judiciary  Act  of 
1875,  the  removal  of  a  cause  to  the 
federal  courts  ipso  facto  dissolved  an 
injunction.  Hatch  v.  Chicago,  etc.  E. 
'■  Co.,  6  Blatchf.  105,  11  Fed.  Cas.  No. 
6,204. 

[d]  Though  on  dismissal  of  the  hill 
the  damages  arising  from  the  injunc- 
tion are  referred  to  a  master,  the  dis- 
solution of  the  injunction  is  not  left 
open,  but  only  the  damages.  Lewis  v. 
Jones,  65  S.  C.  157,  43  S.  E.  525. 

73.  Coffey  v.  Gamble,  117  Iowa  545, 
91  N.  W.  813. 

74.  Yale  v.  Blaum,  70  Miss.  225,  11 
So.  879. 

75.  TJ.  S. — ^Sweeney  v.  Hanley,  126 
Fed.  97,  61  C.  C.  A.  153.  Cal.— Doudell 
V.  Shoo,  159  Cal.  448,  454,  114  Pac. 
579;  Tehama  County  v.  Sisson,  152  Cal. 

•167,  92  Pac.  64;  Sheward  v.  Citizens' 
W.  Co.,  90  Cal.  635,  27  Pac.  439;  Lam- 
bert V.  Haskell,   80  Cal.  611,  22  Pac. 
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327.  m,— Gage  v.  Parker,  178  HI.  455, 
53  N.  E.  317.  N.  Y.-^ackson  v.  Bun- 
nell, 113  N.  Y.  216,  21  N.  E.  79;  Gard- 
ner V.  Gardner,  87  N.  Y.  14. 

76.  Gardner  v.  Gardner,  87  N.  Y.  14, 
reversing  24  Hun  627. 

77.  Musgrave  v.  Staylor,  36  Md.  123. 

78.  Gage  v.  Parker,  178  HI.  455,  53 
N.  B.  317.  Compare  Atkinson  v.  Beck- 
ett, 36  W.  Va.  438,  15  S.  E.  179,  where- 
in the  court  said:  "The  proposition 
is  generally  true  that  an  injunction 
granted  and  perfected  creates  a  condi- 
tion or  status  of  affairs  which  can 
only  be  set  at  large  or  broken  up 
by  a  dismissal  of  the  bill  or  by  de- 
cree of  dissolution,  and  that  the  re- 
versal of  a  final  decree  does  not  re- 
verse previous  interlocutory  decrees 
merely  by  implication,  unless  such  im- 
plication be  necessary.  But  in  this 
case  the  life  of  the  injunction  was 
taken  away  by  a  distinct  and  explicit 
repudiation  of  the  sole  equity  that 
gave  it  vitality  and  perpetuated  it,  and 
this  necessary  foundation  removed  by 
the  express  mandate  of  the  court,  the 
injunction  in  the  decree  being  reversed, 
and  in  this  particular  alone  reversed, 
dissolved  into  nothingness  as  effectual- 
ly as  if  the  court  had  said,  in  so  many 
words,  'Let  it  be  dissolved.'  " 

79.  In  California  the  preliminary 
injunction,  whether  granted  ex  parte 
or  on  notice,  expires  at  the  end  of 
twelve  months,  unless  extended  by  con- 
sent of  parties,  or  unless  the  cause  be 
set  for  trial  upon  its  merits  before 
expiration  of  the  limitation  period 
(Code  Civ.  Proc,  §527).  German,  etc. 
Soc.  V.  Aldrich,  5  Cal.  App.  215,  89 
Pac.  1063.  See  also  Devlin  v.  Eydberg, 
132  Cal.  324,  325,  64  Pac.  396. 

[a]  In  Pennsylvania  a  preliminary 
injunction  granted  ex  parte  expires  five 
days  after  notice  unless  a  motion  to 
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ing,  order^"  to  a  specified  time,  as  is  sometimes  the  ease ;  or  if  the  in- 
junction by  its  terms  is  limited  to  a  certain  period  of  tiine,  it  usually 
expires  at  the  end  of  such  period  without  an  order  to  that  effect.*^  If 
it  is  desired  that  the  same  be  continued,  an  order  providing  therefor 
should  be  made,^^  though  rules  of  court  sometimes  provide  for  the  con- 
tinuance of  an  injunction  without  further  order  where  the  injunction 
is  granted  until  a  certain  day  or  until  further  order.^' 

A  restraining  order,  authorized  by  statute  only  pending  the  order 
to  show  cause  why  an  injunction  should  not  issue,  expires  by  limita- 
tion without  any  order  to  that  effect,  upon  the  expiration  of  the  time 
specified  in  the  order  where  the  preliminary  injunction  is  refused,^*  or 
where  neither  of  the  parties  appear  and  the  court  takes  no  action  at 
the  time  the  order  to'  show  cause  is  returnable,^^  or  when  the  parties 


continue  be  not  made  and  argued  with- 
in such  time  unless  specially  ordered 
otherwise  by  the  court.  McCall  v. 
Barrie,  14  W.  N.  €.   (Pa.)   419. 

[b]  In  South  Carolina,  the  statute 
limits  its  duration  to  twenty  days. 
Meinhard  v.  Youngblood,  37  S.  C.  223, 
15  S.  B.   947. 

[c]  Though  the  order  does  not  limit 
its  duration  as  required  by  a  statute, 
the  defect  is  cured  where,  upon  de- 
fendant's motion  to  vacate,  the  court 
orders  a  continuance  thereof.  Mein- 
hard V.  Youngblood,  37  S.  C.  223,  15 
S.  E.  947. 

[d]  Order  Determining  That  In- 
junction Has  Expired  by  Lapse  of 
Time. — Where  an  injunction  is  claimed 
to  have  expired  through  the  lapse  of 
time,  as  prescribed  by  statute,  it  is 
proper  for  the  court  to  inquire  into 
the  facts  and  make  an  order  to  that 
effect.  No  formal  order  specifically 
dissolving  the  injunction  need  appear 
upon  the  record.  A  minute  entry  show- 
ing the  granting  of  the  motion  to  dis- 
solve is  sufScient.  German,  etc.  Soc.  v. 
Aldrich,  5  Gal.  App.  215,  89  Pac.  1063. 

80.  Matthews  v.  Rogers,  107  Ky. 
236,  243,  53  S.  W.  413,  ten  days,  after 
date  fixed  for  hearing,  and  hearing 
must  be  within  ten  days  from  applica- 
tion. 

81.  Ga.— Powell  v.  Parker,  38  Ga. 
644.  N.  Y.— Middletown  v.  Eondout, 
etc.  E.  Co.,  43  How.  Pr.  481;  Harold 
V.  Heffermau,  42  How.  Pr.  241.  Ohio. 
Bell  V.  Cincinnati,  7  Ohio  N.  P.  (N.  S.) 
393.  Tex.— Ft.  Worth  St.  R.  Co.  ■;;. 
Bosedale,  etc.  Co.,  68  Tex.  163,  7  S.  W. 
381.  Va.— Heal  r.  Gibson,  4  Hen.  & 
M.  481.    Eiig.— Bolton  v.  London  School 
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Board,  L.  E.  7  Ch.  Div.  766,  47  L.  J. 
Ch.  461. 

82.  Santa  Fe  v.  Norvell,  55  Tex.  Civ. 
App.  488,  118  S.  W.  762. 

83.  Bradford  v.  Peckham,  9  E.  I. 
250. 

84.  TT.  S. — Houghton  v.  Meyer,  208 
V.  S.  149,  28  Sup.  Ct.  234,  52  L.  ed. 
432.  Cal.— San  Diego  W.  Co.  v.  Pacific 
Coast  Steamship  Co.,  101  Cal.  216,  35^ 
Pac.  651;  Hicks  v.  Michael,  15  Cal. 
107  (expires  on  refusal  of  injunction) ; 
Knight  V.  Cohen,  5  Cal.  App.  296,  90 
Pac.  145.  Kan. — State  v.  Johnstone,  78 
Kan.  615,  97  Pac.  790.  Neb.— State  v. 
Greene,  48  Neb.  327,  67  N.  W.  162. 
Utah. — Miles  v.  Sheep  Eock,  etc.  Co., 
15  Utah  436,  49  Pac.  ,536. 

-85.  Cal. — San  Diego  W.  Co.  v.  Pa- 
cific, etc.  Co.,  101  Cal.  216,  35  Pac. 
651.  Okla. — Ex  parte  Grimes,  20  Okla. 
446,  94  Pac.  668.  Utah.— Miles  v. 
Sheep  Eoek,  etc.  Co.,  15  Utah  436,  49 
Pac.  536. 

[a]  "If  upon  the  date  so  fixed 
there  is  no  appearance  of  the  parties, 
and  no  continuance  of  the  hearing  of 
the  motion  for  the  injunction,  the  re- 
straining order  falls  with  the  motion, 
and  the  restraint  upon  the  collection 
of  the  assessment  is  at  an  end.  Under 
such  circumstances  it  requires  no  or- 
der of  court  to  dissolve  the  restraining 
order.  Its  life  ceases  with  that  of  the 
motion,  for  such  an  order  is  not  in- 
tended as  an  injunction  pendente  lite, 
and  is  not  an  injunction  within  the 
meaning  of  the  provision  of  the  stat- 
ute above  quoted."  Miles  v.  Sheep 
Rock  Min.  &  Mill.  Co.,  15  Utah  436, 
49   Pac.   536. 

[b]  Where  a  statute  provides  that 
a   preliminary  injunction   shall  not  be 
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come  before  the  court  upon  notice  of  the  application  for  an  injunction.^' 
A  temporary  injunction  granted  in  vacation  is  not  dissolved  by  failure  to 
procure  an  additional  order  therefor  at  the.  next  term  of  court,  how- 
ever,*^ unless  a  statute  so  provides.^^ 

E.  Dissolution  by  Matters  Arising  Subsequently.  —  1.  In  Gen- 
eral. —  Where  a  temporary  injunction  has  been  granted,  but  before 
final  hearing  the  act  enjoined  has  been  legalized,*'  or  where  the  grounds 
upon  which  it  was  first  granted  no  longer  exist  and  it  can  therefore  be 
of  no  further  service,'"  or  where  a  change  in  the  status  has  rendered 


granted  without  notice  except  in  cases 
of  emergency  where  a  temporary  re- 
straining order  may  be  issued  until 
notice  can  be  given  and  a  hearing  had 
thereon,  the  only  power  authorized  is 
to  grant  an  order  to  remain  in  force 
long  enough  to  enable  the  required  no- 
tice to  be  given,  and  if  it  grants  an 
order  for  a  longer  time  its  action  in 
so  doing  is  irregular  and  does  not  re- 
main in  force  for  several  years  mere- 
ly because  defendant  fails  to  appear 
and  move  for  a  dissolution  thereof. 
Hemen  v.  Einehart,  45  Wash.  1,  87  Pac. 
953. 

[c]  The  addi,tion  of  the  phrase 
"until  the  further  order  of  this  court" 
to  a  restraining  order  does  not  have 
the  effect  of  prolonging  such  restrain- 
ing order,  which  by  statute  is  only 
authorized  until  the  motion  for  injunc- 
tion. An  order  granting  a  temporary 
restraining  order  without  bond  and  the 
issuance  of  an  order  to  show  cause,  in 
effect  adjudged  that  complainant  could 
not  have  a  preliminary  injunction  until 
defendant  was  heard.  San  Diego,  etc. 
Co.  V.  Pacific  Coast,  etc.  Co.,  101  Cal. 
216,  35  Pac.  651. 

86.  State  v.  Lichtenberg,  4  Wash. 
407,  30  Pac.  716. 

87.  Nacoochee,  etc.  Min.  Co.  v. 
Davis,  40  Ga.  309  (holding  that  an 
ex  parte  order  in  vacation  expires  on 
hearing);  Curtis  v.  Crane,  38  Iowa  459. 

88.  By  the  federal  statutes  (1)  an 
injunction  granted  by  a  district  judge 
as  one  of  the  judges  of  the  circuit 
court  expires  at  the  beginning  of  the 
next  ensuing  circuit  court  (U.  S.  Eev. 
St.,  §719,  Comp.  St.,  1901,  p.  581; 
TJuited  States  v.  Weber,  114  Fed.  950; 
Gray  v.  Chicago,  etc.  E.  Co.,  Woolw.  63, 
10  Fed.  Cas.  No.  5,713),  (2)  but  this 
statute  limits  injunction  only  when 
issued  in  vacation  by  the  district  court. 
United  States  v.  Weber,  114  Fed.  950. 

89.  U.    S. — Pennsylvania   v.    Wheel- 
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ing,  etc.  Bridge  Co.,  18  How.  421,  15 
L.  ed.  435;  Lewis  Pub.  Co.  v.  Wyman, 
168  Fed.  756,  759.  Miss.— Delta,  etc, 
Co.  V.  Adams,  93  Miss.  340,  48  So.  190. 
Mo. — Gibson  v.  Powell,  96  Mo.  App.  681, 
70  S.  W.  935.  N.  J.— Fulton  v.  Greaeen, 
44  N.  J.  Eq.  443, 15  Atl.  827.  Pa.— Brock 
E.  Co.  V.  Brookville,  etc.  E.  Co.,  219 
Pa.  166,  68  Atl.  46;  Lowry  v.  Forest 
City,  39  Pa.  Super.  276  (acts  ratified 
by  ordinance) .  Tex. — ^Eabb  v.  La  Feria, 
etc.  Co.  (Tex.  Civ.  App.),  130  S.  W. 
916,  right  acquired  by  condemnation 
proceedings  pending  suit. 

90.  TJ.  S. — ^Lockwood  v.  Wickes,  75 
Fed.  118,  21  C.  C.  A.  257,  dissolution 
on  expiration  of  patent.  Mo. — ^Gibson 
V.  Powell,  96  Mo.  App.  681,  70  S.  W.  935. 
N.  Y. — Wetmore  v.  Law,  34  Barb.  515, 
22  How.  Pr.  130.  Ohio. — ^Lowe  v.  Warren 
Canal  Co.,  Wright  616.  Pa.— Gaul  v. 
Hoffman,  5  Pa.  Co.  Ct.  355.  Tex. 
Ross  V.  Veltmann  (Tex.  Civ.  App.),  161 
S.  W.  1073.  W.  Va— Lovell  v.  Chilton, 
2  W.  Va.  410. 

[a]  "Even  when  a  temporary  in- 
junction has  been  granted,  if  it  he 
made  to  appear  by  sworn  answer  that 
the  conditions  have  changed  and  no 
longer  entitle  plaintiff  to  an  injunc- 
tion, the  judge  is  authorized  to  dis- 
solve the  injunction."  Eoss  v.  Velt- 
mann (Tex.  Civ.  App.),  161  S.  W.  1073. 

[b]  Where  a  decree  enjoined  cer- 
tain landowners  from  interference  with 
the  ditches  of  a  quasi  public  irrigation 
district,  the  injunction  was  inoperative 
on  the  dissolution  of  the  irrigation 
district  and  the  landowners  were  re- 
mitted to  their  rights  as  individual 
landowners.  Thompson  v.  McFarland, 
29  Utah  455,  82  Pac.  478,  the  statute 
providing  proceedings  shall  not  abate 
by  the  death  or  disability  of  a  party 
or  by  a  transfer  of  its  interest  does 
not  affect  the  rule. 

[c]  But  a  druggist  enjoined  from 
violating  the  liquor  laws  could  not  ob- 


INJUNCTIONS 


243 


the  injunction  ineffective,*^  it  will  not  be  continued  or  made  perpetual, 
but  will  be  dissolved. 

2.  By  Death  of  Party.  —  The  abatement  of  a  suit  for  an  injunction 
by  death  of  the  complainant  does  not  immediately  and  of  itself  dis- 
solve an  injunction,  but  an  order  to  that  effect  is  necessary,"^  though 
on  motion  the  court  will  order  it  to  be  dissolved  unless  the  suit  be  re- 
vived within  a  specified  time.*'  Upon  the  death  of  defendant,  how- 
ever, the  injunction  may  sometimes  be  properly  dissolved.*** 

3.  Consent  to  Violation  of  Injunction.  —  The  consent  of  the  party 
securing  the  injunction  to  abandon  his  injunction  shows  that  he  will  not 


tain  a  dismissal  thereof  by  showing  an 
abandonment  of  the  business  before 
the  final  hearing.  Drummond  v.  Eich- 
land,  etc.  Co.,  133  Iowa  266,  110  N.  W. 
471. 

[d]  On  the  expiration  of  a  contract 
fixing  rates  between  a  city  and  a 
water  company  upon  which  an  injunc- 
tion restraining  the  enforcement  of 
an  ordinance  reducing  the  rates  was 
granted,  the  injunction  will  not  be  dis- 
solved where  the  rate  provided  for  in 
the  ordinance  is  also  claimed  to  be  a 
taking  of  property  without  compensa- 
tion. Kimball  v.  Cedar  Eapids,  100 
Fed.  802. 

91.  In  re  Jackson,  9  Fed.  493;  Thom- 
as, etc.  Co.  V.  Norton,  110  Va.  147,  65 
S.  E.  466,  enjoining  collection  of  taxes 
which  were  paid  before  final  decree 
rendered. 

[a]  An  injunction  restraining  par- 
ties from  cancelling  a  license  (1)  ex- 
pires at  the  expiration  of  the  period 
for  which  the  license  was  granted 
(State  V.  Doyle,  40  Wis.  175),  (2) 
unless  complainant  has  a  right  to  a 
renewal.  Chard  v.  Stone,  7  Cal.  117, 
holding  expiration  of  exclusive  ferry 
license  not  ground  for  dissolution  of 
injunction  against  another  ferry  owner 
acting  under  an  illegal  license  where 
the  original  license  holder  has  a  right 
to  a  renewal  of  the  license,  though  such 
renewal  is  refused. 

[b]  Where  the  acts  were  done  be- 
fore the  injunction  order  was  made, 
the  injunction  will  be  dissolved  as  to 
such  acts.  Delger  v.  Johnson,  44  Cal. 
182;  Gardner  v.  Stroever,  81  Cal.  148, 
22  Pac.  483,  6  L.  E.  A.  90. 

[c]  An  injunction  against  a  public 
ofacer  as  such  is  not  dissolved  by  the 
fact  that  he  no  longer  holds  office. 
Clark  V.  Wardwell,  55  Me.  61;  People 
«.  Connolly,  2  Abb.  Pr.  N.  S.  (N.  Y.) 
315. 


.  [d]  An  injunction  granted  to  a 
corporation  enjoining  a  city  from  in- 
terfering with  its  business,  is  not  dis- 
solved by  an  injunction  granted  to  the 
city  on  its  cross-complaint  enjoining 
the  corporation  from  extending  its 
business  or  increasing  its  plant.  State 
V.  Pawcett,  2  Neb.  (Unof.)  503,  89  N. 
W.  273,  application  to  fix  amount  of 
supersedeas  bond  to  coittinue  injunction 
to  final  hearing. 

92.  Ark. — Fowler  v.  Scott,  11  Ark. 
675.  Md.— Walsh  v.  Smyth,  3  Bland  9. 
N.  Y.-  Hawley  v.  Bennett,  4  Paige  163. 
N.  C. — Collier  v.  Bank  of  Newborn,  21 
N.  C.  328. 

[a]  This  is  so  because  the  injunc- 
tion as  a  judgment  of  the  court  gives 
a  present  vested  right  which  must 
stand  until  reversed  or  revoked  by  the 
court  itself.  Walsh  v.  Smyth,  3  Bland 
(Md.)  9. 

93.  Md. — Griffith  v.  Bronough,  1 
Bland  547.  N.  J. — Cummins  v.  Cum- 
mins, 8  N.  J.  Eq.  173.  N.  Y.— Hawley 
V.  Bennett,  4  Paige  Ch.  163;  Leggett 
V.  Dubois,  2  Paige  Ch.  211.  Va. — Ken- 
ner  v.  Hord,  1  Hen.  &  M.  204;  Carter 
V.  Washington,  1  Hen.  &  M.  203;  White 
V.  Fitzhugh,  1  Hen.  &  M.  1.  Eng. 
Hill  V.  Hoare,  2  Cox  Ch.  50,  30  Eng. 
Eeprint  24. 

[a]  Such  a  motion  is  premature  if 
made  before  administration  is  taken 
out.    Hill  V.  Jones,  5  N.  C.  211. 

94.  An  injunction  against  G  restrain- 
ing the  writing  of  any  libelous  articles 
concerning  complainant  and  against 
others  from  publishing  any  such  articles 
is  properly  dissolved  upon  the  death 
of  the  party  who  wrote  such  articles, 
there  being  no  allegation  that  G  had 
written  other  articles  concerning  com- 
plainant than  those  published.  Yoeona 
Mills  V.  Gibbs  (Miss.),  27  So.  647. 
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be  deprived  of  any  advantage,  and  upon  proper  motion  the  court  will 
dissolve  the  injunction. °^ 

4.  By  Proceedings  in  Main  Cause.  —  If  the  interlocutory  injunction 
is  merely  ancillary  to  the  main  action  it  necessarily  falls  with  the  main 
action."" 

5.  By  Amendment  of  Bill.  —  The  amendment  of  an  injunction  bill 
made  on  leave  of  court,  without  prejudice  to  the  injunction,  does  not 
dissolve  the  injunction.^'  Nor  does  the  amendment  of  the  bill  by  leave 
of  court  dissolve  the  injunction,^*  though  the  order  does  not  attempt  to 
save  the  injunction  by  providing  that  it  shall  be  without  prejudice  to 


95.  Ind. — Baltimore,    etc.   E.    Co.   v. 
.Wabash   E.   Co.,   28   Ind.   App.   185,   62 

N.  E.  520.  N.  J.— Scudder  v.  Kilfoil, 
57  N.  J.  Eq.  171,  40  Atl.  602.  S.  C. 
Duckett  V.  Dalrymple,  1  Eicli.  L.  143. 
Tenn. — Courtland  Wagon  Co.  v.  Shields 
(Tenn.  Ch.),  56  S.  W.  278.  Eng.— Nor- 
way V.  Ede,  6  Price  156. 

96.  U.  S.— King  v.  Williamson,  80 
Fed.  170,  25  C.  C.  A.  355;  King  v. 
Buskirt,  78  Ted.  233,  24  C.  0.  A.  82. 
Ark.— Lyons  v.  Green,  68  Ark.  205,  56 
S.  W.  1075.  111.— Phelps  V.  Foster,  18 
111.  309.  La.— Day  v.  Bailey,  117  La. 
154,  41  So.  448.  S.  C. — Lewis  v.  Jones, 
65  S.  C.  157,  43  S.  E.  525. 

[a]  Withdrawal  of  Main  Belief 
Where  Injunction  Ancillary. — Where 
the  injunction  is  merely  ancillary  to 
other  relief,  the  voluntary  withdrawal 
of  the  action  for  the  main  relief  neces- 
sarily acts  as  a  dismissal  of  the  pre- 
liminary injunction.  Westcott  v.  Mul- 
vane,  58  Fed.  305,  7  C.  C.  A.  242;  Tul- 
lock  V.  Mulvane,  61  Kan.  650,  60  Pac. 
749. 

97.  Cal. — Barber  v.  Reynolds,  33  Cal. 
497.  Ga.— Walker  v.  Walker,  3  Ga. 
302.  N.  Y.— Furniss  v.  Brown,  8  How. 
Pr.  59.  Eng. — Pickering  v.  Hanson,  2 
Sim.  488,  57  Eng.  Eeprint  870;  Pratt 
V.  Archer,  1  Sim.  &  St.  433,  57  Eng. 
Eeprint  173;  Warburton  v.  London,  etc. 
E.  Co.,  2  Beav.  253l  48  Eng.  Eeprint 
1177. 

98.  U.  S. — Eead  v.  Consequa,  4 
Wash.  0.  C.  174,  20  Fed.  Caa.  No.  11,- 
606.  Ala. — Board  of  Eevenue  v.  Mer- 
rill, 68  So.  971.  N.  Y.— Selden  v.  Ver- 
milya,  4  Sandf.  Ch.  573.  Eng. — Pratt 
V.  Archer,  1  Sim.  &  St.  433,  57  Eng. 
Eeprint  173;  Warburton  v.  London,  etc. 
E.  Co.,  2  Beav.  253,  48  Eng.  Eeprint 
1177. 

[a]  See  obiter  statement  to  con- 
trary in  Semmes  v.  Columbus,  19  Ga. 
471. 
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[b]  "In  High  on ,  Injunctions  (4th 
ed.,  §1594),  the  prevailing  doctrine  is 
stated  to  be  that  whenever,  pending  an 
injunction,  an  amendment  is  allowed, 
it  is  without  prejudice  to  the  injunc- 
tion, although  the  order  granting  leave 
to  amend  is  silent  as  to  its  effect  on 
the  injunction.  Shelden  v.  Vermilya,  4 
Sandf.  Ch.  573;  Harvey  v.  Hall,  L.  B. 
11  Eq.  31;  Warburton  v.  London  &  E. 
E.  Co.,  2  Beav.  253;  Brooks  v.  Burton, 
1  Y.  &  C.  C.  271;  Ferrand  v.  Hamer, 
4  Myl.  &  Cr.  143;  Carey  v.  Smith,  11 
Ga.  539."  Board  of  Eevenue  v.  Mer- 
rill (Ala.),  68  So.  971,  where  the  court 
says:  "The  case  of  Eobertson  v.  Mont- 
gomery Base  Ball  Assn.,  140  Ala.  320, 
37  So.  241,  did  not  decide  that  the 
effect  of  an  amendment  to  the  bill, 
made  pending  a  motion  to  dissolve  the 
injunction,  is  to  dissolve  the  injunction. 
It  decided  only  that  the  decree  in  that 
case  was  not  such  as  would  support 
an  appeal  to  the  supreme  court." 

[c]  "The  cases  on  this  point  seem 
to  indicate  that  the  injunction  is  not, 
as  a  matter  of  course,  dissolved  upon 
the  amendment,  but  that  the  amend- 
ment cannot  be  used  to  sustain  the  in- 
junction. Barnes  Vi  Dickinson,  16  N. 
C.  330;  Mason  v.  Murray,  Dick.  526; 
Verr  v.  Glynn,  Dick.  441;  Brooks  V. 
Preston,  11  L.  J.  Ch.  122;  Welsh  e. 
Hannon,  2  Sch.  &  Lef.  516;  Davis  v. 
Davis,  2  Sims  515."  Board  of  Eevenue 
V.  Merrill   (Ala.),  68  So.  971. 

[d]  Where  the  amendments  do  not 
change  the  allegation  of  the  bill  ex- 
cept to  enlarge  and  strengthen  them,  it 
does  not  have  the  effect  to  dissolve  a 
preliminary  injunction  previously 
granted.  Craig  v.  Craig,  175  HI.  App. 
176,  wherein  the  court  said,  however, 
that  "the  filing  of  an  amendment  to 
a  bill  may  operate  to  render  an  inter- 
locutory  injunction  ineffective,   unless 
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the  injunction.  The  addition  of  new  parties  by  amendment  does  not 
have  the  effect  of  "dissolving  the  injunction."^ 

F,  Peoceeding  foe.  —  1.  In  General.  —  Unless  an  injunction  is 
ipso  facto  dissolved  by  some  fact  subsequently  occurring  a  motion  to 
dissolve  is  ordinarily  necessary,^  though  a  formal  motion  is  unnecessary 
where  the  answer  itself  prays  for  a  dissolution  thereof.^ 

While  ordinarily  there  is  no  occasion  for  a  motion  to  dissolve  a  re- 
straining order,  pending  hearing  of  the  motion  for  a  preliminary  in- 
junction, if  the  hearing  of  the  application  for  a  temporary  injunction 
be  unreasonably  postponed,  the  defendant  may  move  to  dissolve  the 
order.^ 

Mandamus  To  Compel  Dissolution. —  Since  the  continuance  or  dissolu- 
tion of  a  preliminary  injunction  rests  within  the  sound  discretion  of 
the  trial  court,*  mandamus  will  not  ordinarily  lie  to  compel  an  in- 
ferior court  to  dissolve  an  injunction.^    But  where  the  judge  granted 


filed  after  leave  of  court  and  without 
prejudice  to  the  injunction." 

99.  Ala. — Board  of  Revenue  v.  Mer- 
rill, 68  So.  971.  Fla.— Pairchild  v. 
House,  18  Fla.  770.  N.  J.— Iriek  'v. 
Black,  17  N.  J.  Eq.  189. 

1.  Cal.— Flood  V.  Goldstein,  158  Cal. 
247,  110  Pao.  916.  Ga.— Howard  v. 
Lowell  Mach.  Co.,  75  Ga.  325;  Clark 
V.  Herring,  42  Ga.  240.  Miss. — Eich- 
ardson  v.  Lightoap,  52  Miss.  508;  Mar- 
tin V.  O'Brien,  34  Miss.  21  (filing  sep- 
arate bill  to  get  rid  of  injunction  not 
proper).  N.  J. — AUman  v.  United 
Brotherhood  of  Carpenters,  79  N.  J.  Eq. 
150,  81  Atl.  116;  Manhattan  Mfg.  &  F. 
Co.  V.  Van  Keuren,  23  N.  J.  Eq.  251. 

[a]  Upon  the  argument  of  a  rule 
to  show  cause  why  an  injunction  should 
not  issue  in  a  case  where  an  injunction 
had  been  granted  in  part,  the  question 
whether  the  existing  injunction  should 
not  be  removed  cannot  be  considered. 
That  can  be  removed  only  upon  notice 
and  motion  to  dissolve,  in  accordance 
with  the  rule  of  the  court.  Manhattan 
Mfg.  &  F.  Co.  V.  Van  Keuren,  23  N.  J. 
Eq.  251. 

[b]  Where  an  injunction  is  Issued 
contrary  to  statute  without  notice,  (1) 
the  proper  procedure  is  to  move  that 
the  order  be  set  aside,  rather  than  that 
the  writ  is  dissolved.  Bowman  v.  Wav- 
erly  (Iowa),  128  N.  W.  950.  (2)  But 
if  the  motion  to  dissolve  is  made  on 
this  ground  and  presented  promptly 
the  writ  will  be  dissolved.  Bowman 
V.  Waverly  (Iowa),  128  N.  W.  950; 
Hughes  V.  Eckerson,  55  Iowa  641,  8 
N.  W.  484. 


[c]  "The  grounds  of  the  motion 
must  be  specified  in  the  motion  (1)  oi 
it  will  not  be  considered,  by  express 
provision  of  statute  in  some  states. 
Hall  V.  Grouse,  14  Iowa  487,  under  Eev. 
St.,  1860,  §2864.  (2)  Where  the 
ground  of  the  motion  is  the  insuffi- 
ciency of  the  undertaking,  the  proper 
practice  is  for  the  motion  to  specify 
the  particular  defect  in  the  undertak- 
ing itself.  A  specification  that  "no 
such  undertaking  as  is  required  by  law 
was  given  or  filed  by  the  plaintiffs  be- 
fore the  issuing  of  said  injunction"  is 
too  general.  Lee  v.  Watson,  15  Mont. 
228,  38  Pac.  1077. 

2.  Smith  V.  Palo  Pinto  Co.  (Tex.  CSv. 
App.),  128  S.  W.  1193. 

[a]  A  single  motion  for  leave  to 
file  an  answer  after  a  decree  pro  eon- 
fesso  has  been  entered,  and  to  dissolve 
the  injunction,  is  irregular.  A  separate 
motion  to  dissolve  after  the  filing  of 
the  answer  is  the  better  practice.  Per- 
rin  V.  Oliver,  1  Minn.  202. 

3.  Gyger  v.  Courtney,  59  Neb.  555, 
81  N.  W.  437. 

[a]  Form.  —  Motion  To  Dissolve. 
"Comes  now  said  defendant,  and  moves 
the  court  to  dissolve  and  set  aside  t.he 
restraining  order  heretofore  granted, 
herein,  for  the  reason  that  the  petition 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  nor  facts 
sufficient  to  entitle  plaintiff  to  the  re- 
lief therein  prayed,  or  ^  any  relief, 
and  shows  no  right  in  said  plj,intiff  to 
maintain,  this  suit. ' '  State  ex  rel.  Bur- 
ton V.  Parsons   (Kan.),  95  Pac.  391. 

4.  See  infra,  XI,  F,  7,  d,  (I). 

5.  U.  S.—Ex  parte  Schwab,  98  U.  S. 
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an  injunction  without  jurisdiction  or  authority  he  may  be  compelled 
by  mandamus  to  vacate  the  injunction  where  the  ordinary  remedy  is 
inadequate.* 

Motions  To  Dissolve  and  Discharge  Distinguished —  In  some  states  a  dis- 
tinction is  made  between  motions  to  dissolve  and  motions  to  discharge; 
the  latter  lies  only  for  irregularities  in  the  granting  of  the  injunction 
or  if  the  order  is  erroneous,  while  the  former  lies  only  for  want  of 
equity  in  the  bill  or  the  denial  of  its  equity  by  the  answer/  The  mo- 
tion to  discharge  must  ordinarily  be  made  before  a  motion  to  dissolve, 
or  it  will  be  considered  as  waived.* 

Waiver  of  Motion.  —  An  answer  to  a  bill  after  a  motion  to  dissolve  an 
injunction  is  denied  waives  all  rights  under  the  motion.^ 

2.  In  What  Court  Taken.  —  The  court  granting  the  injunction  may 
dissolve,  continue  or  modify  it."  Indeed,  unless  the  necessity  is  so 
great  as  to  require  immediate  action,  the  motion  must  be  made  before 
the  judge  who  granted  the  injunction.^^    One  court  of  its  own  motion 


240,  25  L.  ed.  105.  Ala.— Ex  parte  Mont- 
gomery, 24  Ala.  98.  La. — State  v.  Judge, 
36  La.  Ann.  394.  Mont.— State  v.  Sec- 
ond Dist;  Court,  23  Mont.  564,  59  Pae. 
917. 

[a]  In  Michigan  mandamus  to  com- 
pel the  dissolution  of  an  injunction 
will  lie  where  questions  of  law  only 
are  involved.  Siegel  v.  Wayne  Circ. 
Judge,  155  Mich.  459,' 119  N.  W.  645; 
Bogert  V.  Jackson,  118  Mich.  457,  76 
N.  W.  983. 

As  to  mandamus  generally,  see  the 
title  "Mandamus." 

6.  State  V.  Graves,  66  Neb.  17,  92 
N.  W.   144. 

7.  East  &  West.  R.  Co.  v.  East  Ten- 
nessee, etc.  E.  Co.,  75  Ala.  275. 

[a]  When  Motions  To  Discharge  or 
Dissolve  Proper. — If  the  injunction  has 
been  irregularly  granted,  or  if  the  or- 
der for  it  is  erroneous,  the  remedy  is 
not  by  a  motion  to  dissolve.  Such  a 
motion,  founded,  as  it  can  be  only,  on 
a  want  of  equity  in  the  bill,  or  the 
full  and  complete  denial  of  its  equity 
by  the  answer  is  a  waiver  of  the  ir- 
regularity, if  any  has  occurred  in  the 
grant  of  the  writ.  The  irregularity  is 
a  ground  for  a  motion  to  discharge, 
not  for  an  application  to  dissolve  the 
injunction.  A  motion  to  discharge  the 
injunction  is  directed  against  the  mode 
of  granting  or  issuing  the  writ,  while 
the  motion  to  dissolve  is  directed 
against  the  case  made  by  the  bill,  or 
the  sufdciency  of  the  answer  ,to  over- 
come it.  The  irregularities  are  amend- 
able  and  may  be   cured  whenever  at- 
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tention  is  called  to  them,  and  may  ex- 
ist when  the  bill  abounds  in  equity 
and  the  answer  admits  it.  Woodward 
v.  State,  173  Ala.  7,  55  So.  506. 

As  to  want  of  equity  in  the  bill  as 
ground  for  motion  to  dissolve,  see 
supra,  XI,  B,  3;  as  to  denial  of  equity 
of  bill  by  answer  as  ground  for  motion 
to  dissolve,  see  supra,  XI,  B,  4. 

8.  East  &  West,  etc.  E.  Co.  v.  East 
Tennessee,  etc.  E.  €o.,  75  Ala.  275. 

[a]  U^der  a  statute  authorizing  the 
hearing  of  motions  to  dissolve  and  to 
discharge  together,  a  motion  to  dissolve 
is  not  a  waiver  of  the  right  to  a  dis- 
charge. Woodward  v.  State,  173  Ala. 
7,  55  So.  506. 

9.  Craig  v.  People,  47  III.  487. 

10.  TI.  S. — Westerly  Waterworks  v. 
Westerly,  77  Fed.  783.  Cal.— Creanor 
V.  Nelson,  23  Cal.  464.  La.— State  v. 
King,  46  La.  Ann.  163,  15  So.,  283. 
Teuu. — Dibrell  v.  Williams,  3  Coldw. 
528.  -  Tex.— Ellis  v.  Harrison,  24  Tex.  ' 
Civ.  App.  13,  56  S.  W.  592,  57  S.  W. 
984;  Modisett  v.  Kalamazoo  Nat.  Bank, 
23  Tex.  Civ.  App.  589,  56  S.  W.  1007. 
Utah. — Bullion,  etc.  Co.  v.  Eureka  Hill 
Min.  Co.,  5  Utah  1-82,  12  Pae.  660. 

[a]  An  order  to  show  cause  why  an 
injunction  should  not  be  continued  is 
properly  returnable  before  the  court 
which  granted  the  injunction,  though 
the  action  is  triable  in  another  county. 
Harold  v.  Hefferman,  42  How.  Pr.  (N. 
Y.)  241. 

11.  TT.  S.— Ide  V.  Crosby,  104  Fed. 
582;  Westerly  Waterworks  v.  Town  ot 
Westerly,  77  Fed.  783;  Klein  v.  Fleet- 
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in  the  absence  of  the  parties  and  without  being  applied  to  by  the  parties, 
cannot  dissolve  an  injunction  granted  by  another  court.^^  But  if  the 
injunction  has  been  granted  by  another  court  than  the  one  having  orig- 
inal jurisdiction,  under  the  statutes  allowing  another  court  to  grant  an 
injunction  in  the  absence  or  disability  of  the  regular  judge,  the  appli- 
cation to  dissolve  should  be  made  to  the  judge  having  original  juris- 
diction.^^ Unless  a  cause  has  been  submitted  to  a  court  commissioner 
for  determination,  a  court  commissioner  has  no  power  to  modify  or  dis- 
solve an  injunction.^* 

While  an  appellate  court  on  appeal  has  power  to  dissolve  an  injunction 
found  by  it  to  have  been  improvidently  issued,^"  it  has  no  original  jur- 
isdiction to  dissolve  an  injunction  granted  by  a  lower  court.^" 


ford,  35  Fed.  98.  Ark. — Sanders  v. 
Plunkettj  40  Ark.  507.  Miss.— Martin 
«.  O'Brien,  34  Miss.  21. 

[a]  The  dissolving  power  cannot 
he  exercised  hy  any  one 'else  than  the 
same  judge  who  made  the  order,  in  the 
absence  of  a  statute  permitting'  it.  San- 
ders V.  Plunkett,  40  Ark.  507,  510. 

[b]  But,  in  case  of  the  death  of  the 
judge  who  made  the  original  order  it 
is  clear  that  no  such  rule  can  exist, 
because  otherwise  it  might  be  impos- 
sible to  modify  or  dissolve  such  in- 
junction order  until  final  decree.  •  Wes- 
terly Waterworks  v.  Westerly,  77  Fed. 
783. 

[c]  Absence  of  Judge. — Though  the 
motion  has  been  assigned  to  one  judge 
for  hearing,  it  is  not  error  for  an- 
other judge  acting  in  his  place  to  try 
it  where  the  judge  to  whom  it  was 
assigned  was  absent  on  leave.  Men- 
gelle  V.  Abadie,  45  La.  Ann.  676,  12  So. 

mi. 

[d]  A  motion  to  dissolve  an  injunc- 
tion allowed  hy  a  judge  at  chambers 
may  be  made  directly  •  to  the  court 
without  first  applying  to  the  same 
judge  to  dissolve  or  revoke  it.  Wood- 
ruff V.  Fisher,  17  Barb.  (N.  T.)  224. 

12.  Welch  V.  Byfns,  38  111.  20. 

13.  Cal.— Borland  v.  Thornton,  12 
Cal.  440.  Kan. — Hurd  v.  Atchison,  etc. 
E.  Co.,  73  Kan.  83,  84  Pac.  553.  La. 
Wooley  V.  Buss,  23  La.  Ann.  580,  ap- 
plication to  dissolve  on  bond.  Okla. 
Mason  v.  Cromwell,  3  Okla.  240,  41 
Pac.   82. 

[a]  Where  one  judge  sits  for  an- 
other judge  in  his  absence  and  refuses 
to  dissolve  an  injunction,  his  decision 
is  binding  upon  the  regular  judge.  Mc- 
Clelland V.  Gasquet,  122  La.  241,  47 
So.  540. 


14.  Stone  v.  Bunker  Hill  Copper,  ete. 
Co.,  28  Cal.  497. 

15.  Boiling  u.  Tate,  65  Ala.  417. 

16.  State  V.  Westmoreland,  27  S.  C. 
625,  7  S.  E.  256;  Smith  v.  Healy,  12 
Wyo.  218,  75  Pac.  430,  wherein  the 
court  said:  "It  is  clear  that  a  mere 
motion  filed  or  presented  before  trial 
in  this  court  for  the  vacation  of  an 
injunction  granted  in  a  District  Court 
asks  the  exercise  by  this  court  of 
original  jurisdiction  in  the  cause.  And 
we  think  it  equally  clear  that  the  court 
does  not  possess  such  jurisdiction.  The- 
superintending  control  vested  in  the 
Supreme  Court  over  inferior  courts  is 
to  be  exercised  in  a  different  way  than 
by  regulating  or  determining  an  action 
or  proceeding  pending  in  a  District 
Court,  upon  a  mere  motion  to  vacate 
some  order  made  by  that  court,  especial- 
ly when  such  order  is  within  the  juris- 
dictional authority  of  such  court.  .  .  . 
A  motion  such  as  we  are  considering 
can  only  be  addressed  to  the  court 
upon  the  assumption  that  it  has  orig- 
inal jurisdiction  in  the  premiseb.  That 
assumption  is  erroneous." 

[a]  A  statute  conferring  original 
jurisdiction  on  an  appellate  court,  or 
a  judge  thereof,  to  dissolve  an.  in- 
junction pending  in  another  court  at 
chambers  is  unconstitutional  as  enlarg- 
ing- the  original  jurisdiction  of  the 
appellate  court.  Pittsburg,  etc.  E.  Co. 
V.  Hurd,  17  Ohio  St.  144;  Kent  v.  Ma- 
hafCy,  2  Ohio  St.  498;  Smith  v.  Healy, 
12  Wyo.  218,  75  Pac.  430. 

[b]  By  statute  in  Kentucky,  "a 
judge  of  the  court  of  appeals  is  given 
jurisdiction  to  dissolve  an  interlocutory 
injunction,  granted  by  a  circuit  court 
judge  or  any  other  inferior  officer." 
Eenshaw  v.  Cook,  129  Ky.  347,  111  S. 
W.  377,  388. 
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Removal  or  Transfer  of  Cause.—  Upon  the  removal  of  a  cause  to  another 
court  in  the  same  state^'  or  to  the  federal  court/*  application  for  dis- 
solution of  a  preliminary  injunction  must  be  made  to  the  court  to  vphieh 
the  case  has  been  removed. 

Place  of  Hearing.  —  The  application  to  dissolve  should  not  ordinarily 
be  heard  and  determined  outside  of  the  district  in  which  the  cause  is 
pending.^^  But  under  statutes  giving  the  court  authority  to  dissolve 
injunctions  during  vacation,  but  not  providing  the  place  of  hearing,  the 
judge  of  a  circuit  or  district  including  several  counties  has  jurisdiction 
to  dissolve  the  injunction  in, a  county  within  his  district,  though, it  is 
not  the  county  in  which  the  suit  is  pending.^" 

3.  Who  May  Make  Motion.  —  A  motion  to  dissolve  an  injunction 
can  only  be  made  by  a  party  to  the  eause,^^  having  a  substantial  inter- 
est in  the  subject-matter  of  the  bill."^  A  party  to  the  cause,  whose  prop- 
erty is  affected  by  the  injunction,  but  not  enjoined  with  the  other  de- 
fendants, may  make  such  motion,^^  as  may  a  defendant  against  whom 
an  injunction  was  granted  but  who  has  not  been  served  with  the  sub- 
poena.^* 

While  a  party  in  contempt  for  violation  of  the  injunction  will  not  ordi- 
narily be  heard  upon  a  motion  to  dissolve  it  until  he  has  purged  him- 


As  to  original  jurisdiction  of  appel- 
late court  to  grant  injunction,  see 
supra,  II,  A,  2,  b. 

17.  McGorie  v.  MoAdoo,  49  Misc. 
601,  99  N.  Y.  Supp.  1107,  application 
to  supreme  court  to  which  removed  on 
change  of  venue. 

18.  Texas,  etc.  E.  Co.  «.  Rust,  5 
McCreary  348,  17  Fed.  Gas.  No.  275; 
Mahoney  M.  Co.  v.  Bennett,  4  Sawy. 
289,  16  Fed.  Cas.  No.  8,968;  Carrington 
v.  Florida  E.  Co.,  9  Blatchf.  468,  5  Fed. 
Cas.  No.  2,448;  Harbison'?;.  Allen,  152 
N.  C.  720,  68  S.  E.  207. 

[a]  That  a  motion  to  remand  the 
cause  to  the  state  court  is  pending 
does  not  necessarily  require  the  hearing 
on  the  motion  to  dissolve  be  arrested. 
Coburn  v.  Cedar  Val.,  etc.  Co.,  25  Fed. 
791. 

19.  Adams  v.  Kyzer,  61  Miss.  407. 

20.  Wier  v.  Hill  (Tex.  Civ.  App.), 
125  S.  W.  366;  Hayzlett  v.  McMillan, 
11  W.  Va.  464. 

[a]  Reason  of  Rule. — "The  object 
in  giving  the  judge  in  vacation  power 
to  dissolve  an  injunction,  was  to  pre- 
vent delay,  and  if  it  were  held  that 
he  could  only  dissolve  the  injunction 
upon  notice  within  the  county,  where 
the  cause  is  pending,  the  object  of  the 
legislature  in  enacting  the  law  would 
be  to  a  material  extent  defeated." 
Hayzlett  v.  McMillan,  11  W.  Va.  464, 
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479,  cited  with  approval  in  Wier  v. 
Hill  (Tex.  Civ.  App.),  125  S.  W.  366. 
[b]  Under  a  statute  requiring  writs 
of  injunction  to  restrain  the  enforce- 
ment of  a  judgment  or  to  stay  pro- 
ceedings in  a  suit  to  be  returned  to 
the  court  where  the  suit  is  pending 
or  the  judgment  rendered,  an  injunc- 
tion issued  by  a  district  judge  to 
restrain  enforcement  of  a  judgment  of 
the  county  court  was  returnable  to  the 
county  court.  The  district  court  had 
no  jurisdiction  to  dissolve  such  injunc- 
tion. Godfrey  v.  Lackey  (Tex.  Civ. 
App.),  129  S.  W.  1145. 

21.  Linn  V.  Wheeler,  21  N.  J.  Eq. 
231  (defendant's  assignee  cannot  make 
motion  to  dissolve) ;  Bodenstein  v.  Saul, 
132  App.  Div.  628,  117  N.  Y.  Supp. 
349,  though  a  preliminary  restraining 
order  and  order  to  show  cause  had 
been  issued  to  such  party. 

22.  James  v.  Norris,  57  N.  C.  225, 
defendant  having  no  substantial  inter- 
est cannot  move  to  dissolve  where  a 
third  person  not  a  party  is  alone  in- 
terested. 

23.  Hunt  V.  Pronger,  126  HI.  App. 
403. 

24.  WafBe  v.  Vanderheyden,  8  Paige 
Ch.  (N.  Y.)  45,  such  a  person  may 
make  an  appearance  and  move  to  dis- 
solve the  injunction. 
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self  of  such  contempt,'''^  still  the  court  in  its  discretion  will  sometimes 
dissolve  an  injunction  on  the  motion  of  a  defendant,  though  he  be  in 
contempt  for  violating  the  injunction  order.^'*  But  the  mere  fact  that 
he  has  violated  the  injunction  when  he  has  not  been  adjudged  guilty  of 
contempt  does  not  preclude  him  from  moving  to  dissolve  the  injunc- 
tion^^ but  defendant's  disobedienfie  may  be  considered  in  the  exercise 
of  the  court's  discretion  as  to  whether  it  will  dissolve  the  injunetion.^^ 

4.  Who  May  Oppose.  —  New  parties  brought  in  as  complainants 
may  oppose  the  granting  of  the  motion  to  dissolve,  though  it  is  stipu- 
lated that  the  motion  to  dissolve  shall  be  disposed  of  as  if  the  original 
complainant  were  the  only  party  complainant.^^  But  intervenors  can- 
not oppose  a  motion  to  dissolve  unless  they  make  out  a  case  which 
would  entitle  them  to  the  award  of  an  injunction.^" 

5.  Time  for  Making  Motion.  —  Under  well  established  practice,^^ 
as  well  as  under  statutory  provisions  in  many  states,^^  the  defendant 


25.  Ala. — Crabtree  v.  Baker,  75  Ala. 
91,  51  Am.  Eep.  424;  Jacoby  v.  Goet- 
ter,  74  Ala.  427.  D.  C. — Mason  v.  Jones, 
7  D.  C.  247,  16  Fed.  Cas.  No.  9,239. 
Ga.— Wray  v.  Harrison,  116  Ga.  93,  42 
S..  E.  351;  Eemley  v.  Dewall,  41  Ga. 
466.  HI. — Andrews  v.  Knox  Countj', 
70  111.  65.  Mich. — Peltier  v.  Peltier, 
Harr.  18.  N.  J. — Endicott  v.  Mathis, 
9  N.  J.  Eq.  110;  Clark  v.  Mathis,  9  N. 
J.  Eq.  110.  N.  Y. — ^Krom  v.  Hogan,  4 
How.  Pr.  225;  Field  v.  Chapman;  13 
Abb.  Pr.  320;  Evans  «.  Van  Hall,  Clarke 
Ch.  22.  Va. — Turpin  v.  Jefferson,  4 
Hen.  &  M.  483.  W.  Va.— Fadely  v.  Toih- 
linson,  41  W.  Va.  606,  24  S.  E.  645; 
Swinburn  v.  Smith,  15  W.  Va.  483. 

26.  Clark  v.  Mathis,  9  N.  J.  Eq.  110; 
Swinburn  v.  Smith,  15  W.  Va.  483, 
violation  of  order  made  by  court  with- 
out any  jurisdiction. 

[a]  The  court  may  hear  a  motion 
by  one  violating  the  injunction  (1) 
where  the  violation  was  not  deemed 
punishable  by  the  chancellor.  Crab- 
tree  V.  Baker,  75  Ala.  91.  (2)  So  also 
where  the  nature  and  extent  of  the 
punishment  to  be  imposed  for  the  con- 
tempt depend  upon  the  determination 
of  the  question  whether  the  injunction 
shall  be  continued  or  dissolved,  and 
involves  essentially  the  inquiry  whether 
it  was  in  the  first  instance  improvident- 
ly  granted  upon  the  ex  parte  show- 
ing of  the  complainant,  a  motion  for 
a  dissolution  may  be  entertained  at 
the  instance  of  the  party  in  contempt. 
Ala.— Crabtree  v.  Baker,  75  Ala.  91,  51 
Am.  Eep.  424.  Md. — Williamson  v. 
Caruan,  1  Gill  &  J.  184.  N.  J.— Endi- 
cott V.  Mathis,  9  N.  J.  Eq.  110. 


27.  Mich. — Peltier  v.  Peltier,  Harr. 
18.  Mont.— State  v.  Clancy,  24  Mont. 
359,  61  Pac.  987.  N.  Y.— Smith  v.  Eeno, 
6  How.  Pr.  124,  1  Code  Eep.  (N.  S.) 
405;  Smith  V.  Austin,  1  Code  Eep.  (N. 
S.)  137.  Wis.— Kaehler  v.  Dobberpuhl, 
56  Wis.  497,  14  N.  W.  631.  Can.— Mar- 
cil  V.  Montreal,  3  Quebec  346. 

[a]  A  motion  to  dissolve  an  injunc- 
tion may  be  heard  and  the  injunction 
dissolved  and  the  bill  dismissed, 
though  a  rule  is  pending  and  undeter- 
mined against  defendants  for  viola- 
ation  of  the  injunction,  where  the  case 
was  heard  on  motion  to  continue  the 
preliminary  injunction  and  by  consent 
of  both  parties  the  hearing  of  the 
rule  had  been  continued  and  no  objec- 
tion was  raised  at  the  final  hearing  in 
the  court  below  to  its  determination 
while  the  rule  was  pending.  Pence  v. 
Carney,  58  W.  Va.  296,  52  S.  E.  702. 

28.  Michel  v.  O'Brien,  6  Misc.  408, 
27  N.  Y.  Supp.  173;  Turpin  v.  Jeffer- 
son, 4  Hen.  &  M.   (Va.)   483. 

29.  Warren  v.  Pim,  65  N.  J.  Eq.  36, 
55  Atl.  66. 

30.  Taylor  v.  Gillean/  23  Tex.  508. 

31.  Ala; — Eobertson  v.  Eobertson,  58 
Ala.  68.  Ark.— Sanders  v.  Plunkett,  40 
Ark.  507.  Del.— Marvel  v.  Ortlip,  3  Del. 
Ch.  9.  III.— Ottawa  v.  Walker,  21  HI. 
605. 

32.  See  the  statutes  and  the  fol- 
lowing: Idaho. — Meyer  v.  First  Nat. 
Bank,  10  Idaho  175,  77  Pac.  334;  Thay- 
er V.  Bellamy,  9  Idaho  1,  71  Pac.  544, 
under  Eev.  St.,  1887,  §4295.  111.— Eeilly 
V.  Tolman,  54  111.  App.  588.  Kan. 
Challis  V.  Board  of  Comrs.,  15  Kan. 
49.     N.  Y, — Newbury    v.    Newbury,    6 
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may  appear  at  any  time  before  trial  and  move  to  dissolve  a  temporary 
injunction  granted  ex  parte.    Such  motion  may  be  made  either  before^' 


How.  Pr.  182.  Okla. — risher  v.  Hus- 
sey,  25  Okla.  845,  108  Pao.  374;  Brown 
V.  Donnelly,  19  Okla.  296,  91  Pac.  859, 
under  §263,  Code  Civ.  Proc.  Pa.— Kit- 
tanning  Brg.  Co.  V.  American,  etc.  Co., 
224  Pa.  129,  73  Atl.  174,  need  not  wait 
for  complainant's  motion  to  continue 
at  expiration  of  five  days.  S.  C. — Kelly 
V.  Tiner,  86  8.  C.  160,  68  S.  E.  465, 
under  Code,  §246. 

[a]  Under  such  a  provision  and  pro- 
visions that  the  motion  to  dissolve  may 
be  supported  by  affidavit,  the  court 
need  not  deny  a  motion  made  before  an- 
swer, supported  by  affidavits  denying  the 
equities  of  the  bill,  on  the  ground  that 
the  failure  to  answer  admitted  the 
equities  of  the  bill.  Gossard  Co.  v. 
Crosby,  132  Iowa  155,   109  N.  W.  483. 

[b]  Such  a  provision  allows  the 
hearing  of  the  motion  to  dissolve  while 
a  demurrer  is  pending.  Challis  v. 
Atchison  County,  15  Kan.  49. 

[c]  That  the  trial  upon  the  merits 
will  be  heard  at  an  early  date  is  no 
objection  to  making  a  motion  to  dis- 
solve. Secor  V.  Weed,  7  Bobt.  (N.  Y.) 
■67. 

33.  V.  S.— Fenwiek  Hale  V.  Old  Say- 
brook,  66  Fed.  389;  Metropolitan  Grain, 
etc.  Exch.  V.  Chicago  Board  of  Trade, 
15  Fed.  847.    Fla. — Wordehoff  v.  Evers, 

18  Pla.  339.    Ga.— Semmes  v.  Columbus, 

19  Ga.  471;  Bead  v.  Dews,  B.  M.  Charlt. 
358  lU.— Eeynolds  v.  Mitchell,  1  111. 
177.  la.— Code,  §4361;  Gossard  Co.  v. 
Crosby,  132  Iowa  155,  109  N.  W.  483, 
6  L.  B.  A.  (N.  S.)  1115;  Burlington, 
etc.  B.  Co.  V.  Dey,  82  Iowa  312,  48 
N.  W.  98.  Ky.— Beard  v.  Goran's  Admr., 
Hard.  12.  Md.— Heck  v.  VoUmer,  29 
Md.  507;  Jones  v.  Magill,  1  Bland 
177.  Minn.— Perriu  v.  Oliver,  1  Minn. 
202.  Miss.— Drane  v.  Winter,  41  Miss. 
517;  Jones  v.  Commercial  Bank,  5  How 
43,  35  Am.  Dec.  419.  N.  J.— Morris 
Canal,  etc.  Co.  v.  Biddle,  4  N.  J.  Eq. 
222  (where  want  of  equity  is  ground, 
answer  not  required  before  motion); 
Woodhull  V.  Neafie,  2  N.  J.  Eq.  409. 
N.  Y. — Middletown  v.  Eondout,  etc.  B. 
Co.,  43  How.  Pr.  144;  Ramsey  v.  Erie 
E.  Co.,  38  How.  Pr.  193,  7  Abb.  Pr 
(N.  S.)  156.  Pa.— Welch  v.  Sheaffer, 
29  Pa.  Dist.  619;  Heyl  v.  Philadelphia, 
10  Phila.  112.  Va.— Muller  v.  Bayly,  21 
Gratt.    521,   529;    Hudson   v.   Kline,    9 
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Gratt.  379.  W.  Va.— White  Sulphur 
Springs  Co.  v.  Bobinson,  3  W.  Va.  542; 
Hyre  v.  Hoover,  3  W.  Va.  11,  both 
holding  that  injunction  may  be  dis- 
solved before  answer  where  there  is  no 
equity  in  bill. 

But  see:  La. — Taylor  v.  Morgan,  2 
Mart.  (0.  S.)  77.  N.  C— Bansora  v. 
Shuler,  43  N.  C.  304  (motion  to  dis- 
solve an  injunction  until  the  defendant 
has  filed  his  answer  is  irregular) ; 
Thompson  v.  Allen,  3  N.  C.  237.  Tenn, 
Bentfroe  v.  Dickinson,  1  Overt.  196. 

[a]  In  Hudson  v.  Kline,  9  Gratt. 
(Va.)  379,  388,  the  court  said  "By 
rules  of  court  an  answer  to  an  in- 
junction bill  is  generally  required  to 
be  filed  within  a  certain  time  after  the 
execution  of  the  subpoena,  or  the  de- 
fendant is  not  allowed  to  move  a  dis- 
solution until  a  certain  time  has  elapsed 
after  the  answer  is  filed.  But  these 
rules  are  subject  to  the  discretion  of 
the  court  to  which  they  belong,  and  if 
disregarded  by  such  court,  its  decree 
cannot  on  that  ground  be  reversed." 

[b]  It  may  be  made  while  the  cause 
is  still  at  rules  and  not  matured  for 
hearing.  Padely  v.  Tomlinson,  41  W. 
Va.  606,  24  S.  E.  645. 

[c]  Though  a  statute  provides  that 
the  hearing  upon  a  motion  to  dissolve 
cannot  be  had  within  ten  days  after 
the  filing  of  the  answer,  the  motion  to 
dissolve  may  be  filed  on  the  day  of 
filing  the  answer.  Carraway  v.  Odeneal, 
56  Miss.   223. 

[d]  Where  the  bill  contains  equity, 
no  tnotion  to  dissolve  before  the  an- 
swer comes  in  may  be  made  under 
some  authorities.  Judah  v.  Chiles,  3  J. 
J.  Marsh.  (Ky.)  302;  Peterson  v.  Par- 
riott,  4  W.  Va.  42.  And  see  Eogers 
V.  Solomon,  17  Ga.  598,  holding  that 
when  a  supplemental  bill  has  been  al- 
lowed, the  injunction  granted  upon  the 
original  bill  should  not  be  dissolved 
until  the  equity  contained  in  the  sup- 
plemental bill,  as  well  as  that  _  con- 
tained in  the  original  bill,  is  denied. 

[e]  An  Injunction  granted  until 
further  answer  or  further  order  will  not 
be  dissolved  until  the  answer  comes 
in,  though  defendant '  live  in  a  for- 
eign country.  Bead  v.  Consequa,  4 
Wash.  C.  0.  174,  20  Fed.  Cas.  No. 
11,606. 
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answer,  or  after  answer,^*  though  a  delay  to  move  for  dissolution  for 
a  long  time  after  answer,  unaccompanied  by  any  new  circumstances 
warranting  such  dissolution,  may  be  fatal.^^ 

The  motion  may  be  made  before  service  of  the  subpoena  upon  de- 
fendant, as  he  may  voluntarily  appear  in  the  proceeding.^^  But  when 
made  after  announcement  of  ready  for  trial  on  the  merits,  it  is  too  late 
and  may  be  refused." 

On  removal  of  a  cause  to  the  federal  courts,  the  application  for  a  dissolu- 
tion should  not  be  made  before  the  first  day  of  the  next  ensuing  term 
after  the  filing  of  the  record  in  the  federal  court.^^  But  the  objection 
that  the  motion  to  dissolve  is  premature  is  unavailing  where  the  proper 
time  has  arrived' before  the  hearing.'^ 

In  Vacation.  —  Under  some  statutes  the  motion  to  dissolve  certain  in- 
junctions may  be  made  in  vacation.*"  But  this  does  not  authorize  the 
judge  to  dismiss  the  bill  in  vacation  or  make  any  other  final  disposition 


[f]  A  motion  to  dissolve  an  injunc- 
tion because   of    insufficient    security, 

or  because  the  signature  of  tlie  surety 
was  affixed  to  the  bond  by  an  un- 
authorized person,  is  in  the  nature  of 
a  peremptory  exception,  relating  to 
forms,  and  should  Tdb  filed  before  join- 
der of  issue.  Union  Sawmill  Co.  v.  Lake 
Lumb.  Co.,  117  La.  930,  42  So.  429. 

[g]  Injunction  Granted  Upon  No- 
tice.— In  Heyl  v.  Philadelphia,  10  Phila. 
(Pa.)  112,  it  is  said  that  where  the 
injunction  is  granted  upon  notice,  a 
motion  to  dissolve  will  not  be  enter- 
tained until  answer  filed. 

34.  -  Fla.— WordehofE  v.  Evers,  18 
Fla.  339.  La.— Butman  v.  Forshay,  21 
La.  Ann.  165;  Walker  v.  Van  Winkle, 
8  Mart.  (N.  S.)  560.  N.  J.— Gibbs  v. 
Ward,  48  Atl.  243.  N.  Y.— Middletown 
V.  Eondout,  etc.  E.  Co.,  43  How.  Pr. 
144;  Eamsey  v.  Erie  E.  Co.,  38  How. 
Pr.  193,  7  Abb.  Pr.  (N.  S.)  156;  Ben- 
son V.  Fash,  1  Code  Eep.  50;  Diklyn 
V.  Davis,  Hopk.  Ch.  135.  Eng. — Patton 
V.  Panton,  3  Anstr.  651. 

[a]  Wiien  the  averments  of  the  bill 
are  not  true,  defendant  should  file  his 
answer  and  then  move  to  dissolve. 
Frostburg,  etc.  Assn.  v.  Stark,  47  Md. 
338;' Strange  v.  Longley,  3  Barb.  Ch. 
(N.  Y.)   650. 

35.  Ga.— Baird  v.  Moses,  21  Ota.  249. 
Md.— Frazier  v.  Keller,  71  Md.  58,  20 
Atl.  134;  Dorsey  v.  Hobbs,  10  Md.  412. 
Mass.— Florence  Sew.  Mach.  Co.  v. 
Grover,  etc.  Co.,  110  Mass.  1.  N.  Y. 
Gfrandin  v.  Le  Eoy,  2  Paige  Ch.  509. 

[a]  "After  long  acquiescence  under 
an  order  for  an  injunction,  an  applica- 
tion for  its   dissolution    -will    not    be 


readily  entertained,  in  cases  where  the 
delay  and  acquiescence  of  the  defend- 
ant in  the  injunction  has  so  changed 
the  status  of  the  parties  that  the  sub- 
sequent dissolution  of  it  would  injur- 
iously and  inequitably  afieet  the  com- 
plainant, or  permit  the  defendant  to 
exercise  some  inequitable  or  unfair  ad' 
vantage  acquired  by  reason  of  his 
acquiescence  and  delay."  Perry  v.  Wit- 
tich,  37  Fla.  237,  20  So.  238. 

[b]  The  hearing  on  the  motion 
should  not  be  delayed  merely  because 
the  party  or  his  counsel  is  not  ready 
for  the  argument,  except  for  special 
cause,  as  for  illness  of  counsel;  the 
court  must  hear  the  motion  at  any 
time,  unless  counsel  agree  otherwise. 
Morris  Canal,  etc.  Co.  V.  Biddle,  4  N.  J. 
Eq.  222. 

36.  Waffle  v.  Vanderheyden,  8  Paige 
Ch.  (N.  Y.)  45.  But  see  Barton  i  v. 
Lytle,  Cooke  (Tenn.)  89,  holding  the 
motion  cannot  be  made  before  the  re- 
turn of  the  subpoena. 

[a]  Where  the  motion  to  dissolve  is 
upon  the  ground  of  failure  to  serve  the 
subpoena  with  the  injunction,  the  mo- 
tion is  too  late  after  the  error  is 
cured  by  service  of  the  subpoena,  as 
the  case  is  disposed  of  as  it  stands  at 
the  time  of  the  hearing.  Seeboi'  v.  Hess, 
5  Paige  Ch.  (N.  Y.)  85. 

37.  Briggs  v.  New  South  L.  Co.  (Tex. 
Civ.  App.),  117  S.  W.  885. 

38.  Frank  v.  Leopold,  etc.  Co.,  169 
Fed.  922. 

39.  Frank  v.  Leopold,  etc.  Co.,  169 
Fed.   922. 

40.  See  the  statutes,  and  the  fol- 
lowing: Kan. — Hurd  v.  Atchison,  etc.  E. 
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of  the  cause,**  though  the  parties  stipulate  that  a  decision  on  the  merits 
be  entered  by  the  judge  at  vacation,  as  consent  cannot  confer  jurisdic- 
tion over  the  subject-matter.*^ 

When  Motion  Premature. —  "Where  the  parties  stipulate  that  the  in- 
junction shall  continue  until  final  hearing,  a  motion  to  dissolve  prior 
to  that  time  is  premature.*^  So  too,  other  proceedings  in  the  cause,  may 
be  of  such  nature  as  to  require  the  motion  to  dissolve  to  be  postponed 
until  after  their  termination.** 

Motion  To  Continue  Injunction. —  Since  the  complainant  is  protected  by 
the  temporary  injunction  the  court  should  not  hear  a  motion  to  con- 
tinue the  injunction  on  a  very  short  notice.*^ 


Co.,  73  Kan.  83,  84  Pac.  553.  Tenn. 
James  Co.  v.  Hamilton  Co.,  89  Tenn. 
237,  14  S.  W.  601.  Tex.— Wier  v.  Hill 
(Tex.  Civ.  App.),  125  S.  W.  366.  Va. 
Ingles  V.  Straus,  91  Va.  '209,  222,  21 
S.  E.  490,  by  Code,  §3444,  notice  is 
necessary,  however.  W.  Va. — Logan  v. 
Ballard,  61  W.  Va.  526,  57  S.  E.  143, 
dissolution  on  holiday  valid. 

[a]  Under  the  Arkansas  statute,  the 
court  may  dissolve  at  chambers  in  vaca- 
tion an  injunction  issued  at  chambers 
in  vacation..  Sanders  V.  Plunkett,  40 
Ark.  507,  509. 

[b]  A  district  judge  at  chambers 
(proper  notice  having  been,  given  ol 
the  time  and  place  of  hearing)  has 
power  to  dissolve  a  temporary  injunc- 
tion, even  though  it  was  granted  upon 
a  hearing  at  which  both  parties  were 
present.  The  statute  of  Oklahoma, 
which  provides  that  where  a  temporary 
injunction  is  granted  without  notice  to 
the  defendant,  he  may  upon  notice 
apply  to  have  the  same  dissolved,  con- 
fers upon  the  defendant  the  right  to 
be  heard  by  the  court  or  judge  upon 
such  motion,  and  is  not  intended  to 
prohibit  the  court  or  judge,  in  the  exer- 
cise of  discretionary  powers,  from 
hearing  such  a  'motion,  where  the  tem- 
porary injunction  was  granted  upon 
notice  in  the  first  instance.  This  court 
will  not  reverse  an  order  made  by  the 
judge  of  a  district  court  at  chambers 
on  account  of  error  in  admitting  or  ex- 
cluding evidence  on  a  motion  to  dis- 
solve a  temporary  injunction,  unless 
such  error  affects  the  substantial  rights 
of  the  party  appealing.  Brown  v.  Don- 
nelly, 19  Okla.  296,  91  Pac.  859. 

41.  Johnson  v.  Bouton,  56  Neb.  626, 
77  N.  W.  57;  Browne  v.  Edwards,  etc. 
L.  Co.,  44  Neb.  361,  62  N.  W.  1070; 
Logan  V.  Ballard,  61  W.  Va.  526,  57 
S.  E.  143. 
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42.  Johnson  v.  Bouton,  56  Neb.  626, 

77  N.  W.  57. 

[a]  Where  the  statute  provides  for 
the  dissolution  of  an  injunction  in 
vacation,  and  provides  that  the  court 
may  hear  the  case  upon  the  merits  if 
consent  is  entered  of  record,  the  court 
cannot  hear  the  case  upon  the  merits 
unless  such  consent  is  entered  upon 
the  record  as  required  by  the  statute. 
Mount  V.  Radford  T.  Co.,  93  Va.  427, 
25  S.  E.  244;  Code  §3427. 

43.  Maggs  V.  Morgan,  30  Wash.  604, 
71  Pae.  188. 

44.  Mont. — Fabian  v.  Collins,  2 
Mont.  510,  motion  to  dissolve  before 
the  report  of  a  referee  appointed  to 
take  evidence  and  report  the  facts  is 
premature.  N.  J. — Osborne  v.  Williams, 
40  N.  J.  Eq.  490,  4  Atl.  439,  no  motion 
allowable  pending  appeal  where  super- 
sedeas and  notice  of  appeal  given.  Bng. 
Storer  v.  Jackson,  12'  Sim.  503,  59  Eng. 
Reprint  1225,  notice  to  produce  docu- 
ments mentioned  in  the  answer  pend- 
ing. 

[a]  Though  the  filing  of  a  demurrer 
(1)  does  not  preclude  the  filing  of  a 
motion  to  dissolve,  where  a  statute  pro- 
vides that  such  motion  may  be  filed  at- 
any  time  before  trial  (Challis  v.  Atchi- 
son County  Com.,  15  Kan.  49),  (2) 
if  such  demurrer  has  been  set_  down 
for  argument,  a  motion  to  dissolve 
should  not  be  filed  before  such  argu- 
ment. Ransom  v.  Shuler,  43  N.  C.  304. 
Compare  Clark  v.  Shaw,  101  Ind.  563, 
holding  that  it  is  discretionary  with 
the  court  as  to  whether  it  will  first 
rule  on  a  demurrer  to  the  complaint  or 
on  a  motion  to  dissolve  a  temporary  in- 
junction;   • 

45.  Barclay  v.  Moloney,  44  App- 
Div.  632,  60  N.  Y.  Supp.  403. 
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6.  Notice  of  Motion  and  of  Dissolution.  —  An  injunction  once  is- 
sued,, should  not  be  dissolved  ex  parte,*^  but  a  notice  should  be 
given  to  the  party  who  obtained  the  writ,^'  although  in  extreme  cases, 
it  has  been  held  that  the  judge,  in  his  discretion  may  dissolve,  at  cham- 
bers, and  ex  parte,*^  especially  where  there  is  no  equity  in  the  bill,  and 
the  motion  is  made  upon  such  ground.*®  Statutes  and  rules  of  court  in 
many  states  expressly  provide  for  a  notice  of  a  motion  to  dissolve  an  in- 
junction,^''  some  of  them  even  requiring  such  a  notice  where  the  in- 
junction was  originally  granted  ex  parte,^'^  though  others  expressly  dis- 


46.  Board  of  Comrs.  of  Petite  Anse 
Drainage  Dist.  v.  Iberia  &  V.  E.  Co., 
117  La.  940,  42  So.  433;  Gravais  v.  Fal- 
goust,  34  La.  Ann.  99. 

[a]  "And  tlie  same  rules  applies 
■whether  the  dissolution  be  effected  by 
rule  to  dissolve  or  by  a  counter  injunc- 
tion." Board  of  Comrs.  of  Petite  Anse 
Drainage  Dist.  v.  Iberia  &  V.  E.  Co., 
117  La.  940,  42  So.  433. 

47.  State  v.  Judge,  37  La.  Ann.  118; 
Gravais  v.  Palgoust,  34  La.  Ann.  99; 
Marin  v.  Thierry,  29  La.  Ann.  362. 

[a]  Such  is  the  English  practice. 
See  Laey  v.  Hornby,  2  Ves.  &  B.  291, 
35  Eng.  Eeprint  329;  also  Eentfroe  v. 
Dickinson,  1  Overt.   (Tenn.)   196. 

[b]  Where  a  bill  of  injunction  is 
still  at  rules,  not  on  the  court  docket, 
because  not  matured  for  hearing,  the 
defendant  may  move  the  court  to  dis- 
solve the  injunction;  but  the  opposite 
party,  who  does  not  appear,  must  have 
reasonable  notice  of  such  motion.  Eade- 
ly  V.  Tomlinson,  41  W.  Va.  606,  24  S. 
E.  645. 

[c]  In  Tennessee,  motions  to  dis- 
solve, made  in  term  time,  are  made 
without  previous  notice.  James  County 
V.  Hamilton  County,  89  Tenn.  237,  14 
S.  W.  601;  Eentfroe  v.  Dickinson,  1 
Overt.    (Tenn.)    196. 

48.  State  v.  Judge,  37  La.  Ann.  118. 

49.  Ala.— Williams  v.  Ben-y,  3  Stew. 
&  P.  284.  Ky.— Beard  v.  Geran,  Hard. 
12.  W.  Va. — White  Sulphur  Springs  Co. 
V.  Eobinson,  3  W.  Va.  542. 

50.  See  the  statutes,  and  the  follow- 
ing: Fla. — McAdow  v.  Waehob,  45  Fla. 
482,  33  So.  702,  court  rule.  Ga.— How- 
ard V.  Lowell  Mach.  Co.,  75  Ga.  325, 
(under  statute  providing  for  ten  days' 
notice);  Newton  Mfg.  Co.  v.  White,  47 
Ga.  400.  la.— Palo  Alto  Banking  &  I. 
Co.  V.  Mahar,  65  Iowa  74,  21  N.  W. 
187,  under  Code,  §3400.  N.  J.— Con- 
over  V.  Euckman,  33  N.  J.  Eq.  303; 
Manhattan  Mfg.,  etc.  Co.  v.  Van  Keu- 


ren,  23  N.  J.  Eq.  251.  N.  Y.— Ehodes  v. 
Wheieler,  48  App.  Div.  410,  63  N.  Y. 
Supp.  184,  97  N.  Y.  St.  184.  Tenn. 
Shannon's  Code,  §6261  (requires  notice 
of  application  to  dissolve  in  vacation) ; 
James  County  v.  Hamilton  County,  89 
Tenn.  237,  14  S.  W.  601.  Va.— Code 
§3444  (requires  notice  for  motion  to 
dissolve  in  vacation) ;  Ingles  v.  Straus, 
91  Va.  209,  222,  21  S.  E.  490.  Wis. 
Marshfield  Land,  etc.  Co.  v.  Week 
Lumb.  Co.,  108  Wis.  268,  84  N.  W.  434, 
under  Eev.  St.,  1898,  §§2781,  2814. 

[a]  It  is  error  for  the  court  to  dis- 
solve an  injunction  upon  the  pleadings 
and  testimony  and  findings  of  a  master 
on  the  same  day  that  the  master's  re- 
port is  filed,  without  notice  of  the 
hearing  of  the  application  for  dissolu- 
tion, and  without  affording  the  parties 
an  opportunity  to  except  to  the  mas- 
ter's report.  McAdow  v.  Waehob,  45 
Fla.  482,  33  So.  702. 

[b]  Notice  for  a  less  period  than 
that  prescribed  by  statute  does  not  con- 
fer jurisdiction  upon  the  court  to  dis- 
solve an  injunction.  James  County  v. 
Hamilton  County,  89  Tenn.  237,  14  S. 
W.   601. 

51.  See  the  statutes  and  the  follow- 
ing: Cal.— Code  Civ.  Proc,  §532;  Wolf 
V.  Supervisors,  150  Cal.  285,  89  Pac.  85; 
Cherry  Hill,  G.  M.  Co.  v.  Baker,  147 
Cal.  724,  82  Pac.  370;  Page  v.  Vaughn, 
133  Cal.  335,  65  Pac.  740;  Hefflon  v. 
Bowers,  72  Cal.  270,  13  Pac.  690,  ex- 
plaining Borland  v.  Thorntonj  12  Cal. 
440.  Okla. — Brown  v.  Donnelly,  19  Okla. 
296,  91  Pac.  859.  Ore.— Lord's  Ore. 
Laws,  §421.  .  S.  C— Code  Civ.  Proc, 
1902,  §246;  Kelly  v.  Tiner,  86  8.  C.  160, 
68  S.  E.  465.  S.  D.— Code  Civ.  Proc, 
§203;  Howell  v.  Dinneen,  16  S.  D.  618, 
94  N.  E.  698,  where  injunction  is 
granted  ex  parte.  Wis. — Eev.,  St., 
1898,  §2781;  Marshfield  Land,  etc.  Co. 
V.  Week  L.  Co.,  108  Wis.  268,  84  N.  W. 
434. 
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pense  with  any  notice  in  such  a  ease.'"  Such  statutes,  however,  refer 
to  applications  to  dissolve  made  by  a  party  and  do  not  affect  the  court's 
power  to  modify  or  dissolve  an  injunction  on  its  own  motion  without 
notice.^'  A  statute  requiring  notice  of  a  motion  in  vacation  does  not 
require  notice  in  term  time  in  open  court.'*  And  a  statute,  providing  ^ 
for  such  a  notice  only  where  an  application  for  dissolution  of  an  in- 
junction granted  without  notice  is  made  upon  defendant's  answer  and 
affidavits,  does  not  require  any  notice  where  the  application  is  made 
upon  the  papers  upon  which  the  injunction  was  granted.'' 


[a]  The  court  in  Page  v.  Vaughn, 
133  Cal.  335,  65  Pac.  740,  after  quot- 
ing the  statute  applicable,  said:  "The 
evident  purpose  of  the  foregoing  stat- 
ute is  to  empower  the  court  to  dissolve 
its  injunction  only  after  notice  to  the 
plaintifE.  The  meaning  of  the  statute 
is  plain,  and  to  put  a  construction  on 
it  that  would  dispense  with  the  notice 
required  by  it  is  to  construe  one  provis- 
ion of  the  statute  out  of  existence,  and 
thereby  thwart  the  purpose  of  the  leg- 
islature in  enacting  it.  If  there  were 
ever  any  doubt  as  to  the  language  of 
the  statute,  its  meaning  must  be  taken 
as  settled  in  the  well-considered  case 
of  HefHon  v.  Bowers,  72  Cal.  270.  On 
the  authority  of  the  statute  cited,  as 
construed  in  that  case,  we  think  the 
court  erred  in  dissolving  the  injunction 
without  notice  to  plaintiff." 

[b]  Where  no  Equity  in  Bill. — ^In 
Borland  v.  Thornton,  12  Cal.  440,  ex- 
plained in  Hefflon  v.  Bowers,  72  Cal. 
270,  13  Pac.  690,  the  defendant  moved 
to  vacate  on  the  complaint  and  affidavit 
of  the  plaintiff,  and  without  notice  to 
the  plaintiff  as  required  by  statute. 
The  court  said  that  while  it  was  ' '  com- 
petent for  the  judge  to  vacate  or  mod- 
ify the  injunction  without  notice,  it 
was  not  the  better  practice,  and  should 
never  be  done  except  when  from  the 
urgency  of  the  case  it  was  necessary 
to  guard  against  serious  loss,  which 
sometimes  might  be  occasioned  by  the 
delay  incident  to  serving  notice,  and 
except  where  the  injunction  has  been 
improvidently  granted  upon  a  com- 
plaint disclosing  no  ground  whatever 
for  equitable  relief,  as  in  the  present 
case."  In  Eobihson  v.  Gaar,  6  Cal.  274, 
it  was  contended  that  the  injunction 
was  dissolved  without  notice.  The 
court  said:  "This  does  not  appear 
from  the  record;  but  if  it  did  it  would 
make  no  difference,  as  it  ought  never 
to  have  been  granted." 

52.    New  York.— (1)   Where  the  in- 
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junction'  was  granted  ex  parte,  a  mo- 
tion to  dissolve,  by  the  express  terms 
of  the  statute,  may  be  made  without 
notice  (Gere  v.  New  York,  etc.  Co.,  38 
Hun  (N.  Y.)  231;  Peck  v.  Yorks,  41 
Barb.  (N.  Y.)  547),  (2)  but  the  power 
to  dissolve  without  notice  should  be 
exercised  only  in  cases  of  extreme  nec- 
essity. Gere  v.  New  York  Cent.,  etc. 
Co.,  38  Hun  (N.  Y.)  231;  Bruce  v.  Dela- 
ware, etc.  Canal  Co.,  8  How.  Pr.  (N.  Y.) 
440). 

53.  Wolf  V.  Supervisors,  150  Cal. 
285,  288,  89  Pac.  85  (dicta) ;  Conover  V. 
Euckman,  33  N.  J.  Eq.  303. 

[a]  In  Conover  v.  Euckman,  33  K. 
J.  Eq.  303,  the  vice-chancellor  had  "of 
his  own  motion ' '  dissolved  a  prelimin- 
ary injunction,  and  the  plaintiff  had 
appealed.  The  appellate  court  saii: 
"If  the  equity  judge  has  allowed  an 
interlocutory  injunction  which  after- 
wards clearly  appears  to  him  to  have 
been  improperly  allowed,  he  may,  of 
his  own  motioii,  recall  it  at  any  time. 
Inasmuch  as  it  was  in  his  discretion, 
in  the  first  instance,  to  refuse  the  in- 
junction, he  may,  in  his  discretion,  set 
aside  the  allowance  of  it  if  he  is  satis- 
fied that  it  should  not  have  been  al- 
lowed. Th,e  section  referred  to  (re- 
quiring notice)  has  reference  to  appli- 
cations to  dissolve  made  by  a  party." 

[b]  Though  a  statute  provides  that 
if  an  injunction  be  granted  without 
notice  the  defendant  may  apply  upon 
notice  to  dissolve  the  injunction,  this 
does  not  preclude  the  court  from  dis- 
solving a  preliminary  ex  parte  injunc- 
tion at  chambers  without  notice.  Brown 
V.  Donnelly,  19  Okla.  296,  91  Pac.  859. 

54.  Ky.— Williams  «.  Cooper,  14  Ky. 
L.  Eep.  -284,  20  S.  W.  229.  Tenn. 
James  Co.  v.  Hamilton  County,  89  Tenn. 
237,  14  S.  W.  601.  W.  Va.— Kester  v. 
Alexander,  47  W.  Va.  329,  34  S.  E. 
819;  Peterson  v.  Parriott,  4  W.  Va.  42. 

55.  Idaho.— Eev.  St.,  1887,  §429; 
Meyer  v.  First  Nat.  Bank,  10  Idaho  1T5, 
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Notice  of  Dissolution. —  Where  an  injunction  is  dissolved  on  an  ex 
parte  application  without  notice,  notice  of  such  dissolution  should  be 
given  the  complainant.®^ 

Service  of  Notice.BT  —  Unless  required  by  statute  or  rule  of  court,  there 
need  be  no  service  of  notice  of  a  motion  to  dissolve  where  the  proceed- 
ings are  had  in  open  court.°^  But  where  necessary  to  be  made,  the  notice 
should  ordinarily  be  served  upon  complainant's  attorney.^®  Unless  the 
statutes  require  service  of  notice  within  a  specified  time,  as  they  some- 
times do,^"  such  service  within  a  reasonable  time  before  the  day  fixed 
for  the  hearing  is  necessary.^^  Service  of  the  notice  before  the  actual 
filing  of  the  case  in  another  court  to  which  it  has  been  transferred  does 
not  vitiate  the  notice  on  the  ground  that  the  court  to  which  the  case 
had  been  transferred  had  no  jurisdiction  of  the  case  at  the  time  the 
notice  was  given. °^ 

Sufficiency  of  Notice.Bs  —  "When  the  statute  requires  notice  it  means 


77  Pac.  334;  Thayer  v.  Bellamy,  9  Idaho 
1,  71  Pae.  544.  N.  Y.— Coffin  v.  Pros- 
pect Park,  etc.  Co.,  61  How.  Pr.  105. 
N.  C— Sledge  v.  Blum,  63  N.  C.  374. 

[a]  "When  the  adverse  party  moves 
to  dissolve  a  temporary  injunction  upon 
the  papers  on  which  it  was  granted, 
no  notice  is  required  to  be  given  to 
the  party  who  obtained  the  injunction, 
and  no  further  showing  can  be  made 
in  opposition  to  such  motion.  On  the 
other  hani,  where  any  counter  showing 
is  made  by  the  moving  party,  notice  of 
the  time  and  place  of  hearing  must  be 
given,  and  upon  such  hearing  the  party 
resisting  the  motion  may  present  affi- 
davits in  opposition  thereto,  and  is  en- 
titled to  have  such  affidavits  considered 
by  the  court  or  judge  hearing  the 
same."  Thayer  v.  Bellamy,  9  Idaho  1, 
71  Pac.  544. 

[b]  Under  a  statutory  provision 
that  an  injunction  granted  without 
notice  may  be  dissolved  without  notice 
and  that  the  application  may  be  made 
upon  the  original  papers  or  upon  the 
defendant's  affidavits,  with  or  without 
answer,  and  a  statutory  provision  that 
orders  made  without  notice  may  be  va- 
cated or  modified  without  notice, 
"where  a  judge  acting  on  the  com- 
plaint without  notice  to  the  defendant, 
grants  an  injunction,  he  may  after- 
wards, acting  on  the  complaint  alone, 
without  notice  to  the  plaintiff  modify 
or  vacate  the  injunction,  as  irregularly 
or  improvidently  granted.  But  if  he 
goes  out  of  the  complaint  and  takes 
into  consideration  the  answer  and  the 
affidavits  file  3  for  the  defendants,  the 


plaintiff  is  then  entitled  to  notice,  and 
may  meet  the  affidavit  by  counter-affi- 
davits." Sledge  V.  Blum,  63  N.  C.  374, 
376w 

56.  State  v.  Judge,  37  La.  Ann.  118. 

57.  See  generally  the  title  "Service 
of  Process  and  Papers." 

58.  Howeott  v.  Smart,  125  La.  50, 
51  So.  64,  proceedings  had  in  open 
court. 

59.  Moore  V.  Ferrell,  1  Ga.  7;  Hiller 
V.  Gotten,  54  Miss.  551. 

[a]  Service  of  a  rule  to  dissolve  an 
injunction,  at  the  office  of  plaintiff,  on 
some  other  occupant  of  the  office,  is 
not  sufficient.  Marin  v.  Thierry,  29  La. 
Ann.  362. 

60.  See  supra,  note  50. 

61.  Wilkins  v.  Jordan,  3  Wash.  C. 
C.  226,  29  Ped.  Cas.  No.  17,665;  Cald- 
well V.  Walters,  4  Cranch  C.  C.  577,  4 
Fed.  Cas.  No.  2,305;  Newton  Mfg.  Co. 
V.  White,  47  Ga.  400. 

[a]  Where  the  statute  provides  for 
reasonable  notice  to  complainant,  what 
is  reasonable  notice  is  for  the  court. 
Newton  Mfg.  Co.  v.  White,  47  Ga.  400. 

62.  Tounglove  v.  Steinman,  80  Cal. 
375,  22  Pac.  189. 

[a]  "The  mere  giving  of  the  notice 
was  not  a  proceeding  in  court,  and  it 
was  not  necessary  to  its  validity  that 
the  superior  court  of  Sacramento  Coun- 
ty should  have  had  jurisdiction  of  the 
case  at  that  time.  It  was  enough  that 
it  had  jurisdiction  when  the  motion  was 
made."  Youn'glove  V.  Steinman,  80 
Cal.  375,  22  Pac.  189. 

63.  See  generally  the  title  "Not- 
ice." 
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written  notice,  verbal  notice  not  being  sufficient.^*  "When  the  ground 
of  the  motion  to  dissolve  is  the  want  -of  equity  in  the  bill,  a  general' 
notice  specifying  the  want  of  equity  as  the  ground  relied  upon  is  suffi- 
cient f^  but  if  an  answer  has  been  filed,  and  the  defendant  relies  upon 
anything  except  the  want  of  equity  in  the  bill  and  upon  his  answer,  he 
must  specify  in  his  notice  the  grounds  upon  which  he  rests  for  a  disso- 
lution,*^  grounds  not  specified  in  the  notice  being  considered  as  waived." 
A  notice  stating  that  the  motion  will  be  made  upon  complaina,jit's  affi- 
davit and  that  of  another;  and  also  upon  all  the  papers,  records  and  files 
of  the  court  referred  to  in  the  answer,  is  uot  objectionable  for  failure  to 
set  out  a  copy  of  all  the  findings  and  orders  referred  to  in  the  answer.^' 
The  time  and  place  when  and  where  the  application  will  be  made 
must  be  set  out  in  the  notice."^  The  notice  of  motion  to  dissolve  need 
not  designate  the  particular  defendant'"'  who  proposes  to  present  the 


64.  Borland  v.  Thornton,  12  Cal. 
440. 

65.  Morris  Canal,  etc.  Co.  v.  Bart- 
lett,  3  N.  J.  Eq.  9. 

Specifying  in  the  motion  the  grounds 
of  motion,  see  supra,  XT,  F,  1. 

66.  Brown  v.  Winans,  11  N.  J.  Eq. 
267;  Miller  v.  Traphagan,  6  N.  J.  Eq. 
200;  Morris  CanaJ,  etc.  Co.  v.  Bartlett, 
3  N.  J.  Eq.  9. 

[a]  A  general  notice  of  motion  to 
dissolve  for  "irregularity  in  the  pro- 
ceedings" is  not  sufficient.  The  irreg- 
ularities should  be  pointed  out.  Miller 
V.  Traphagan,  6  N.  J.  Eq.  200. 

[b]  "The  propriety  of  this  is  ob- 
vious. On  a  motion  to  dissolve  for 
■want  of  equity  in  the  bill,  or  because 
the  equity  is  answered,  the  other  party 
cannot  read  affidavits  in  opposition  to 
the  motion.  But  this  rule  has  no  appli- 
cation where  the  motion  is  based  upon 
some  technical  ground  merely."  Brown 
V.  Winans,  11  N.  J.  Eq.  267,  268. 

67.  'Cattel  v.  Nelson,  7  N.  J.  Eq.  122; 
Smith  V.  Loomis,  5  N.  J.  Eq.  60. 

68.  Howell  V.  Dinneen,  16  S.  D.  618, 
94  N.  W.  698. 

[a]  An  application  to  dissolve  a 
temporary  injunction,  made  upon  affi- 
davits, answer,  and  certain  findings  and 
orders  of  the  county  court  referred  to 
in  the  answer,  '  was  not  defective  be- 
cause not  containing  a  copy  of  the  find- 
ings and  orders  referred  to,  where 
"the  records  referred  to  in  the  an- 
swer, and  made  a  part  thereof,  were 
the-  findings  and  orders  of  the  county 
court,  entered  of  record  in  that  court; 
and  as  they  were  records  made  in  the 
proceedings  in  which  the  plaintiff  was 
a  party,  and  the  defendant,  in  effect,  a 
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party,  as  the  petitions  upon  which  the 
findings  and  orders  were  made  were 
presented  by  him  to  the  county  court, 
these  findings  and  orders  were  presump- 
tively within  the  knowledge  of  the 
plaintiff.  It  would  seem  to  be  unneces- 
sary to  serve  copies  of  such  records, 
with  the  affidavits  and  answer  served 
with  the  Motion  to  dissolve  the  injunc- 
tion. While  ordinarily  copies  of  all 
documents  to  be  used  on  the  hearing  of 
such  a  motion  should  be  served  with 
the  answer  and  affidavits,  yet  where, 
as  in  the  case  at  bar,  the  records  are 
voluminous,  and  are  made  in  proceed- 
ings between  the  parties,  and  are  of 
record  in  the  same  county,  and  in  the 
custody  of  the  clerk  of  the  same  court 
in  which  the  action  is  instituted,  it  is 
sufficient,  we  think,  that  these  records 
be  referred  to  in  the  answer  or  affidav- 
its upon  which  the  defendant  relies." 
Howell  V.  Dinneen,  16  S.  D.  618,  94  N. 
W.  698,  699.  'See  also  Kemper  v.  Camp- 
bell, 45  Kan.  529,  26  Pac.  53,  holding 
a  notice  not  specifying  the  af&davits 
which  defendant  would  use  on  his  ap- 
plication to  dissolve  was  gufScient 
where  the  injunction  was  dissolved  for 
want  of  equity. 

69.  Florence  v.  Paschal,  48  Ala.  458. 

[a]  A  notice  designating  the  vice- 
chancellor  as  the  party  before  whom 
the  motion  would  be  made,  the  calen- 
dar indicating  the  vice-chancellor  would 
preside  for  the  chancellor  is  sufficient,, 
though  the  cause  had  not  been  referred 
to  the  vice-chancellor.  Smith  1).  Painter, 
10  N.  J.  L.  J.  182. 

70.  Flood  V.  Goldsten  Co.,  158  Cal. 
247,  110  Pac.  916,,  where  it  appeared 
that  G.  was  the  real  party  in  interest 
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motion  to  dissolve,  however;  and,  even  if  the  complainant  is  misde- 
scribed,  the  notice  is  not  vitiated.'^ 

Waiver. —  Both  the  failure  to  give  notice,''^  and  defects  or  irregular- 
ities in  the  notice  or  service  thereof ,^^  are  waived  by  app'earing  and  not 
making  any  objection  on  this  ground. 

7.  Hearing  and  Determination.  —  a.  Time  for  Hearing.''*  —  Un- 
less a  statute'^  or  rule  of  court,"  provides  that  the,  hearing  upon  a  mo- 
tion to  dissolve  an  injunction  cannot  be  had  within  a  specified  time 
aftef~the  filing  of  the  answer,  a  motion  to  dissolve  may  be  heard  at  any 
time  before  the  final  hearing  upon  the  merits.''^  Under  statutes  and 
rules  of  court  in  some  states,  in  cases  of  emergency,  the  motion  may  be 
considered  even  during  vacation.'* 

Continuaiice.79  —  The  continuance  of  a  motion  for  the  dissolution  of 
.  an  injunction  rests  within  the  sound  discretion  of  the  trial  court,*"  and 
where  this  discretion  has  apparently  been  soundly  exercised  by  the 
judge  below  and  especially  where  the  contrary  does  not  appear  in  the 


and  his  appearance  was  on  behalf  of 
all. 

71.  Hiller  v.  Gotten,  54  Miss.  551. 
[a]     That    the    complainant    is    only 

designated  by  his  initials  in  the  notice 
is  a  frivolous  objection.  Smith  v. 
Painter,  10  N.  J.  L.  J.  182. 

72.  Hyre  v.  Hoover,  3  W.  Va.  11. 

73.  Flood  V.  Goldsten  Co.,  158  Gal. 
247,  110  Pac.  916;  Penrice  v.  Wallis,  37 
Miss.  172. 

[a]  The  appearance  of  plaintiff  to 
ask  for  an  appeal  from  an  order  of  dis- 
solution "cannot  be  construed  into  a 
waiver  of  his  right  to  notice  of  the 
rule  to  dissolve  his  injunction."  Marin 
V.  Thierry,  29  La.  Ann.  362,  wherein 
service  was  defective. 

74.  As  to  time  for  making  motion 
to  dissolve  or  continue,  see  supra,  XI, 
P,  5, 

75.  Carraway  v.  Odeneal,  56  Miss. 
223,  §1049,  Code  1871,  provides  that 
the  hearing  could  not  be  within  ten 
days  of  the  filing  of  the  answer. 

76.  Satterlee  v.  Bargy,  3  Paige  Ch. 
(N.  T.)  142. 

77.  Eosenfield  V.  Oilmore,  32  Tex. 
659  (not  error  to  hear  it  when  reached 
on  motion  calendar) ;  Smith  1).  Eyan, 
20  Tex.  661;  Huston  v.  Berry,  3  Tex. 
235. 

[a]  The  motion  may  be  heard  pend- 
ing a  continuance  to  obtain  testimony. 
Smith  V.  Eyan,  20  Tex.  661. 

[b]  Necessity  for.  Service  of  Pro- 
cess.— ^In  Barton  v.  Lytle,  Cooke 
(Tenn.)  89,  it  is  held  that  the  motion 
cannot  be  heard  before  the  return  of 
process,  but  in  Shields  v.  McClung,  6  W. 


Va.  79,  it  is  held  that  it  may  be  heard 
before   service   of  process. 

[c]  On  removal  of  a  cause  to  the 
federal  court  a  motion  to  dissolve  can- 
not be  heard  before  the  return  day 
where  the  whole  cause  as  an  entirety 
is  involved.  New  Orleans,  etc.  Go.  v. 
Crescent  City  E.  Co.,  5  Fed.  160. 

[d]  Effect  of  Statutory  Limitation 
as  to  Time. — A  statutory  provision,  re- 
quiring a  decision  upon  the  motion  to 
dissolve  within  a  designated  time  after 
its  submission,  is  directory  only,  and  if 
the  motion  is  held  beyond  that  time 
the  validity  of  its  disposition  is  not 
affected.  Watson  v.  Coe,  5  N.  Y.  Supp. 
614. 

[e]  A  motion  to  complete  the  jurat 
should  be  heard  before  a  motion  to  dis- 
solve because  the  bill  was  not  verified, 
though  the  motion  to  dissolve  was  last 
filed,  but  the  court  will  not  reverse  for 
the  dissolution  of  the  injunction  because 
of  such  defect.  Sims  v.  Eedding,  20 
Tex.  386. 

[f]  A  motion  to  dissolve  on  rehear- 
ing must  be  disposed  of  as  if  made  at 
the  time  when  the  motion  to  dissolve 
was  submitted.  Gibbs  ».  Ward  (N.  J. 
Eq.),  48  Atl.  243. 

78.  ni.— Finegan  v.  Allen,  46  111. 
App.  553.  Tex.— Wier  v.  Hill  (Tex.  Civ. 
App.),  125  S.  W.  366.  W.  Va.— Logan 
V.  Ballard,  61  W.  Va.  526,  57  S.  E.  143. 

79.  As  to  continuances  generally,  see 
5  Standakd  Peoc.  438. 

80.  N.  J.— Smith  v.  Painter,  10  N. 
J.  L.  J.  182.  N.  0. — ^Dillin  v.  Sessoms, 
59  N.  G.  256,  affidavit  of  grounds  of 
continuance     unnecessary.       Va. — Em- 
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record,  the  appellate  court  will  not  disturb  the  action  of  the  lower 
court.*^  Such  motions  are  not  favored,  however,  and  the  court  will 
never  continue  a  motion  for  the  dissolution  of  an  injunction  unless 
from  some  very  great  necessity,  because  the  court  is  always  open  to 
grant,  and  to  reinstate  an  injunction  whenever  it  shall  appear  proper 
to  do  so,  and  because,  too,  the  plaintiff  should  always  be  ready  to  prove 
his  bill.*^  Accordingly,  a  continuance  to  secure  additional  evidence 
will  not  be  allowed  where  complainant  has  had  ample  time  to  get  his 
evidence.^^ 

b.  Opening  and  Closing.^*'  —  On  a  motion  to  dissolve  an  injunction, 
the  party  making  the  motion  has  the  opening  and  closing,'^  and  this  is 
true  whether  the  motion  is  made  in  court  at  term  time  or  to  the  judge 
in  chambers.^' 

c.  Presumptions  and  Burden  of  Proof.  —  This  subject  is  fully 
treated  in  another  work.^^ 

d.  Scope  of  Hearing.  —  A  motion  to  dissolve  goes  solely  to  the  pro- 
priety of  the  granting  of  the  temporary  injunction  and  it  is  improper 
to  proceed  to  an  investigation  of  the  merits  of  the  case  any  further  than 
is  necessary  to  ascertain  whether  the  equities  of  the  parties  are  sufS- 
eiently  doubtful  to  justify  the  continuance  of  the  injunction  until  the 
final  hearing.''*  The  l^uestion  is  whether  at  the  time  the  motion  to 
dissolve  is  made,  the  injunction  ought,  upon  all  the  facts  before  the 


mons  V.  Pideock,  93  Va.  146,  24  S.  E. 
905;  Ingles  v.  Straus,  91  Va.  209,  21  S. 
B.  490. 

81.  Ingles  V.  Straus,  91  Va.  209,  224, 

21  S.  E.  490. 

82.  la. — Taylor  v.  Dickinson,  15 
Iowa  483.  Va. — Emmons  v.  Pidcock,  93 
Va.  146,  24  S.  E.  905;  Ingles  v.  Straus, 
91  Va.  209,  21  S.  E.  490;  Eadford's 
Exrs.  V.  Innes,  1  Hen.  &  M.  8;  Botts  v. 
Tabb,  10  Leigh  616.  W.  Va.— Steel- 
smith  V.  Fisher  Oil  Co.,  47  W.  Va.  391, 
35  S.  E.  15;  Harden  v.  Wagner,  22  W. 
Va.  356  (continuance  to  take  testi- 
mony) ;  Pithole  Creek  Pet.  Co.  v.  Eit- 
tenhouse,  12  W.  Va.  313;  Horn  v.  Perry, 
11  W.  Va.  694.  Wis.— Tiede  v.  Schneidt, 
99  Wis.  201,  74  N.  W.  798. 

[a]  A  motion  to  dissolve  an  injunc- 
tion made  pursuant  to  previous  notice, 
should  not  be  continued  for  the  parties 
to  take  testimony,  unless  the  plaintiff 
shows  that  he  has  testimony  to  sustain 
the  injunction  which  he  was  unable  to 
get  before  the  motion  was  made;  and 
even  then  it  should  not  be  continued, 
unless  there  appears  to  be  great  neces- 
sity for  so  doing.     Harden  v.  Wagner, 

22  W.  Va.  356. 

[b]  Where  complainant's  attorney- 
did  not  have  sufficient  time  to  prepare 
for  argmueut,  it  is  a  proper  exercise 
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of   discretion  to  continue  the  hearing. 
Smith  V.  Painter,  10  N.  J.  L.  J.  182. 

83.  Freeman  v.  Pinnall,  Smed.  &  M. 
Ch.  (Miss.)  623;  Emmons  v.  Pidcock, 
93  Va.  146,  24  S.  E.  905;  Ingles  v. 
Straus,  91  Va.  209,  21  S.  E.  490. 

84.  See  generally  the  title  "Open- 
ing and  Closing." 

85.  Summerville  v.  Eeid,  35  Ga.  47; 
Jones  V.  Magill,  1  Bland  (Md.)  177. 

86.  Summerville  v.  Eeid,  35  Ga.  47. 

87.  See  Enct.  op  Ev.  295. 

88.  See  the  following:  Ark. — John- 
sou  V.  Gillenwater,  75  Ark.  114,  87  S. 
W.  439.  Fla.— Indian  Eiver,  etc.  Co. 
V.  East  Coast,  etc.  Co.,  28  Fla.  387,  10 
So.  480.  Oa.— Lively  v.  Hunter,  124  Ga. 
516,  52  S.  E.  544.  la.— Wingert  v.  Snouf- 
fer,  134  Iowa  97,  108  N.  W.  1035,  111 
N.  W.  432.  Md.— Blundon  v.  Crosier, 
93  Md.  355,  49  Atl.  1;  Dorsey  v.  Hagera- 
town  Bank,  17  Md.  408.  Mlcll.— Smith 
V.  Nelson,  165  Mich.  438,  130  N.  W. 
1119.  N.  Y.— Smith,  etc.  Co.  «.  Ball, 
137  App.  Div.  100,  122  N.  Y.  Supp.  187; 
Wattson  V.  Scammell,  1  N.  Y.  Supp.  845. 
N.  0. — Alleghany  Co.  v.  East  Coast  L. 
Co.,  131  N.  C.  6,  42  S.  E.  331.  Pa. 
Lockwood  V.  Ambridge,  233  Pa.  521,  82 
Atl.  777.  S.  0.— Wilkins  v.  Hilton- 
Dodge  Lumb.  Co.,  95  S.  C.  248,  78  S. 
E.   873,  Ann.   Caa.   19150,  1190;  South 
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court  to  be  continued.^"  But  where  the  only  question  is  one  of  law  aris- 
ing upon  the  face  of  the  petition  the  case  may  be  disposed  of  on  the 
motion  to  dissolve.''" 

e.  Discretion  of  Court  in  Determining.  —  (I.)  In  General.  —  The  dis- 
solution or  continuance  of  a  preliminary  injunction  is  very  largely  a 
matter  of  judicial  discretion  to  be  decided  upon  the  particular  facts  and 
circumstances  of  each  ease,  and  unless  it  appears  from  the  record  that 
such  discretion  has  been  abused,  the  action  of  the  trial  court  thereon 
will  not  be  disturbed  on  appeal.°^    But  this  rule  does  not  apply  where 


Carolina,  etc.  'Co.  v.  East  Shore  T.  Co., 
48  S.  C.  315,  26  S.  E.  613.  Tenn.— Owen 
V.  Brien,  2  Tenn.  Ch.  295.  Tex. — Crary 
V.  Port  Arthur  Channel,  etc.  Co.  (Tex. 
Civ.  App.),  45  S.  W.  842.  W.  Va. 
Fadely  v.  Tomlinson,  41  W.  Va.  606,  24 
S.  E.  645;  Eobrecht  v.  Eobrecht,  46  W. 
Va.  738,  34  S.  B.  801,  unless  the  plain- 
tiff is  wholly  without  equity.  .  Wis. 
Harley  v.  Lindemann,  129  Wis.  514,  109 
N.  W.  570,  8  L.  E.  A.  (N.  S.)   124. 

[a]  Where  a  motion  to  dissolve  is 
made  upon  the  ground  of  want  of  equity 
in  the  bill  and  upon  the  state  of  facts 
as  shown  by  the  bill,  answer  and  proofs, 
the  first  in  proper  order  for  decision  is 
whether  the  bill  discloses  a  state  of 
case  warranting  an  injunction.  Ed- 
wards V.  Haeger,  180  111.  99,  .105,  54  N. 
E.  196. 

[b]  Where  a  general  demurrer  has 
been  heard  and  adjudicated,  the  court 
will  not,  on  a  motion  subsequently 
made  to  dissolve  the  injunction  on  the 
coming  in  of  the  answer,  consider  any 
objection  to  the  bill  that  was  properly 
involved  in  the  demurrer.  McGinnis  v. 
Justices,  etc.  of  Gordon  County,  30  Ga. 
47. 

89.  Warren  v.  Pim,  65  -N.  J.  Eq.  36, 
55  Atl.  66. 

[a]  The  only  question  decided  on 
motion  to  dissolve  is  whether  on  the 
facts  developed  an  injunction  should 
have  been  granted  or  refused,  and  any 
expressions  of  opinion  on  the  merits 
should  be  withheld  until  after  final 
hearing  and  decree.  Lockwood  v.  Am- 
bridge,  233  Pa.  521,  82  Atl.,  777. 

[b]  The  fact  that  a  nuisance  sought 
to  be  restrained  has  been  abated,  af 
ter  the  issuance  of  a  temporary  injunc 
tion,  gives  no  support  to  a  motion  to 
dissolve.  Kyser  v.  Hertzler  (Ala.),  65 
So.  967. 

90.  Smith  V.  Nelson,  165  Mich.  438, 
130  N.  W.  1119. 

[a]    Where  -an  injunction  is  the  only 


relief  sought,  and  no  issues  of  fact  are 
raised,  the  court  on  motion  to  continue 
a  temporary  injunction  may  go  into  the 
case  and  decide  it  on  the  merits  with- 
out waiting  for  a  hearing.  Lutterloh 
V.  Fayetteville,  149  N.  C.  65,  62  S.  E. 
758. 

[b]  Where  suits  between  two  les- 
sees of  property  for  a  preliminary  in- 
junction were  tried  together  on  bill, 
answer  and  afBdavits,  and  depended 
upon  the  validity  and  construction  of 
the  first  lease,  the  facts  being  substan- 
tially undisputed,  and  no  amendment 
to  the  bill  or  answer  was  proposed,  nor 
any  further  facts  material  to  the  con- 
troversy suggested,  the  courts  may  pro- 
ceed to  administer  final  relief.  Alle- 
gheny Oil  Co.  V.  Snyder,  106  Fed.  764, 
45  0.  C.  A.  604. 

91.  See  the  following:— TJ.  S.— Buf- 
fington  V.  Harvey,  95  XJ.  S.  99,  24  L.  ed. 
381;  American  Grain  Separator  Co.  v. 
Twin  City  Separator  Co.,  202  Fed.  202, 
120  C.  C.  A.  644;  United  States  Grama- 
phone  Co.  V.  Seaman,  113  Fed.  745,  51 
C.  C.  A.  419;  Tucker  v.  Carpenter,  1 
Hempst.  440,  24  Fed.  Cas.  No.  14,217. 
Ala. — Profile  Cotton  Mills  v.  Calhoun 
Water  Co.,  66  So.  50;  Mobile,  etc.  E. 
Co.  V.  Fowl  Eiver  L.  Co.,  152  Ala.  320, 
44  So.  471;  Campbell  v.  White,  77  Ala. 
397.  Ark.— Sanders  v.  Plunkett,  40 
Ark.  507.  Cal.— Flood  v.  Goldsten,  158 
Cal.  247,  110  Pac.  916;  Williams  v. 
Long,  129  Cal.  229,  61  Pac.  1087  (not- 
withstanding the  aifidavits  on  motion 
to  dissolve  deny  complainant's  equit- 
ies) ;  Marks  v.  Weinstock,  121  Cal.  53, 
53  Pac.  362;  Eaub  v.  Los  Angeles  T.  E. 
Co.;  103  Cal.  473,  37  Pac.  374;  Long  v. 
Newman,  10  Cal.  App.  430,  102  Pac. 
534.  Fla.— Ogden  v.  Baile,  68  So.  671; 
Builders'  Supply  Co.  v.  Acton,  56  Fla. 
756,  47  So.  822;  Shaw  v.  Palmer,  54 
Fla.  490,  44  So.  953;  Godwin  v.  Phifer, 
51  Fla.  441,  458,  41  So.  597;  Eichard- 
son  V.  Kittlewell,   45  Fla.   551,   33   So. 
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984.  Ga. — Fouche  v.  Eome  St.  E.  Co., 
R4  Ga.  233,  10  S.  E.  726;  Howard  v. 
Lowell  Mach.  Co.,  75  Ga.  325.  Idaho. 
Dougal  V.  Ely,  11  Idaho  789,  85  Pac. 
102.  ni.— Billboard  Pub.  Co.  v.  MeCar- 
ahan,  151  111.  App.  227.  Ind. — Appel- 
gate  V.  Edwards,  45  Ind.  239.  la. — Chi- 
cago, etc.  E.  Co.  V.  Iowa  Cent.  E.  Co., 
119  N.  W.  261;  Laplant  v.  Marshall- 
town,  134  Iowa  264,  111  N.  W.  816; 
Gossard  Co.  v.  Crosby,  132  Iowa  155, 
109  N.  W.  483.  Kan.— Wood  v.  Mills- 
paugh,  15  Kan.  14.  Iia. — Jeanerette, 
etc.  Co.  V.  Police  Jury,  124  La.  371,  50 
So.  404;  Xavier  Eealty  Co.  v.  Louisiana, 
etc.  E.  Co.,  114  La.  967,  38  So.  695. 
Mass. — Martin  v.  Murphy,  216  Mass. 
466,  103  N.  E.  930;  American,  etc.  Co. 
V.  Wilson,  198  Mass.  182,  84  N.  E.  133. 
Mich. — ^Hulan  v.  Wayne  Cir.  Judge,  159 
Mich.  605,  609,  124  N.  W.  574;  Siegel  v. 
Wayne  Cir.  Judge,  155  Mich.  459,  119 
N.  W.  645;  Attorney  General  r.  Oakland 
County  Bank,  1  Walk.  Ch.  90.  Minn. 
Meyer  v.  Petersburg,  96  Minn.  314,  104 
N.  W.  899;  Gile  v.  Stegner,  92  Minn. 
429,  100  N.  W.  101;  Stillwater  W.  Co. 
V.  Farmer,  92  Minn.  230,  99  N.  W. 
882.  Miss.— Alcorn  v.  Alcorn,  76  Miss. 
907,  25  So.  877;  Hentz  v.  Delta  Bank, 
76  Miss.  429,  24  So.  902.  Mont.— Craven 
V.  Stap'p,  26  Mont.  314,  67  Pac.  937; 
Cotter  V.  Cotter,  16  Mont.  63,  40  Pac. 
63;  Klein  v.  Davis,  11  Mont.  155,  27 
Pac.  511.  N.  J. — Solomon  v.  Hertz,  40 
N.  J.  Eq.  400,  2  Atl.  379;  Jewett  v. 
Dringer,  27  N.  J.  Eq.  271.  N.  Y.— Eob- 
ert  V.  Anderson,  2  Johns.  Ch.  202;  Mid- 
dletown  v.  Eondout,  etc.  E.  Co.,  43  How. 
Pr.  481,  488;  Eowley  v.  Van  Benthuy- 
sen,  16  Wend.  369;  Smith,  etc.  Co.  v. 
Ball,  137  App.  Div.  100,  122  N.  Y.  Supp. 
187;  Eochester,  etc.  E.  Co.  v.  Monroe 
County  Elec,  etc.  Co.,  78  App.  Div.  38; 
78  N.  Y.  Supp.  998;  Content  v.  Metro- 
politan, etc.  Co.,  73  App.  Div.  230,  76 
N.  Y.  Supp.  749,  affirming  37  Misc.  618, 
76  N.  Y.  Supp.  151;  Haywood  v.  Lock- 
wood,  152  N.  Y.  Supp.  483.  N.  C— Mc- 
Brayer  v.  Hardin,  42  N.  C.  1,  53  Am. 
Dec.  389.  N.  D.— Dickson  v.  Dows, 
11  N.  D.  404,  92  N.  W.  797.  Okla.— Bour- 
land  V.  Langford,  36  Okla.  278,  128 
Pac.  240;  Yale  Theater  Co.  v.  Lawton, 
35  Okla.  444,  130  Pac.  135;  Cunning- 
ham V.  Ponca  City,  27  Okla.  858,  113 
Pac.  919;  Bristow  v.  Carriger,  24  Okla. 
324,  103  Pac.  596,  25  L.  E.  A.  (N.  8.) 
451.  Pa. — Harley  v.  Meahoppen  W.  Co., 
174  Pa.  416,  34  Atl.  568.  g.  0;— Pee 
Dee  E    Lumb.   Co.  v.  Fountain,   90   S. 
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C.  122,  72  S.  E.  885.  S.  D.— Boll  v.  01- 
stroot,  25  S.  D.  513,  127  N.  W.  577; 
Huron  Waterworks  Co.  v.  Huron,  3  S, 

D.  610,  54  N.  W.  652.  Tex.— Fried- 
lander  V.  Ehrenworth,  58  Tex.  350;  Alf 
Bennett  Lbr.  Go.  v.  Fall  (Tex.  Civ. 
App.),  157  S.  W.  209;  Corbett  v. 
Sweeney  (Tex.  Civ.  App.),  151  S.  W. 
858;  Porter  v.  Johnson  (Tex.  Civ, 
App.),  140  S.  W.  469  (though  sworn  an- 
swer denies  all  the  equities) ;  Daniels  v. 
Daniels  (Tex.  Civ.  App.),  127  S.  W. 
569.  Utah. — Leitham  v.  Cusick,  1  Utah 
242.  Va.— Ingles  v.  Straus,  91  Va.  209, 
223,  21  S.  E.  490.  W.  Va.— McEl- 
downey  v.  Lowther,  49  W.  Va.  348,  38 
S,  E.  644.  Wis.— Valley  Iron  Wks. 
Mfg.  Cc-v.  Goodrick,  103  Wis.  436,  78 
N.  W.  1096;  Koeffler  v.  Milwaukee,  85 
Wis.  397,  55  N.  W.  400.  Wyc— Stowe 
V.  Powers,  19  Wyo.  291,  116  Pac.  576; 
Collins  V.  Stanley,  15  Wyo.  282,  88  Pae. 
620. 

[a]  The  dissolution  of  an  interlocu- 
tory injunction  is  intrusted  to  the  dis- 
cretion of  the  court  of  original  juris- 
diction, not  to  the  discretion  of  the  ap- 
pellate court.  In  the  absence  of  a  vio- 
lation of  the  principles  and  rules  of 
equity  established  for  the  guidance  of 
the  court  of  original  jurisdiction,  the 
action  of  that  court  in  these  interlocu- 
tory matters  must  be  sustained,  unless 
there  is  clear  proof  of  an  abuse  of  its 
discretion.  American  Grain  Separator 
Co.  V.  Twin  City.  Separator  Co.,  202  Fed. 
202,  120  C.  C.  A.  644. 

[b]  Discretionary  with  the  court  as 
to  whether  injunction  shall  be  con- 
tinued after  defendant  has  answered. 
Lowery  d.  Cole,  47  Mont.  64,  130  Pae. 
410. 

[c]  Every  presumption  is  in  favor 
of  the  ruling  of  the  court  below.  Og- 
den  V.  Baile  (Fla.),  68  So.  671. 

[d]  When  Discretion  Abused.— "On 
principle  and  authority,  where  there  is 
a  clear  case  made  by  the  complaint  for 
equitable  relief,  supported  by  affidav- 
its,— notwithstanding,  a  direct  conflict 
between  such  complaint  and  affidavits 
and  the  answer  and  affidavits  on  the 
part  of  the  defendant,  if  it  be  reason- 
ably probable  that  plaintiff  may  finally 
recover,  and  on  account  of  the  insolv- 
ency of  the  defendant  or  some  other 
cause  the  object  of  the  action,  notwith- 
standing the  final  decree  in  plaintiff's 
favor,  may  probably  be  defeated  or  he 
be  made  to  suffer  irreparable  injury  if 
defendant  be  left  unqualifiedly  at  Ijb- 
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it  appears  upon  the  face  of  the  petition  itself,  as  a  matter  of  law,  thai 
the  injunction  should  be  dissolved.'^ 

The  discretion  to  be  exercised  by  the  court  ib.  such  cases  is  not  an 
arbitrary  one,  but  is  a  discretion  regulated  by  sound  and  just  rules.'^ 

(II.)  Balancing  Conveniences  and  Inconveniences.  —  The  discretion  should 
not  only  be  exercised  with  reference  to  the  facts  of  the  particular  case 
but  should  take  into  consideration  the  relative  injury  and  inconvenience 
which  will  be  likely  to  result  to  the  parties  to  the  suit,"*  as  well  as  to 


erty  to  deal  with  the  subject  of  the 
action  pending  the  litigation, — it  ia 
not  only  within  the  discretionary  power 
of  the  court  to  make  some  reasonable 
provision  against  such  a  contingency, 
but  on  a  proper  application  in  that  re- 
gard it  is  the  judicial  duty  of  the  pre- 
siding judge  to  do  so.  Just  what  pro- 
vision should  be  made  must  necessarily 
be  governed  by  the  particular  facts 
and  circumstances  of  each  case,  but  to 
refuse  to  act  at  all  in  such  a  situation, 
when  action  is  requested,  is  in  effect 
to  decide  the  litigation  against  the 
plaintiff  in  advance  of  a  trial.  Our 
judicial  system  has  no  such  .weakness 
as  to  lead  to  that  result,  though  cer- 
tainly it  would  be  otherwise  if  it  were 
the  unqualified  rule,  even  that  the  court 
has  the  discretionary  power  to  refuse 
to  preserve,  by  temporary  injunction, 
the  status  quo  between  parties  pending 
the  entry  of  a  final  decree  determining 
their  rights."  Valley  Iron  Wks.  Mfg. 
Co.  V.  Goodrick,  103  Wis.  436,  78  N.  W. 
1096,   1099. 

92.  Burlington,  etc.  E.  Co.  v.  Dey, 
82  Iowa  312,  48  N.  W.  98,  31  Am.  St. 
Eep.  477,  12  L.  E.  A.  436,  validity  of 
statute  involved. 

[a]  Where  the  facts  are  admitted 
the  question  is  one  largely  of  law.  Gile 
V.  Stegner,  92  Minn.  429,  100  N.  W. 
101. 

93.  Cal.— Burnett  v.  Whitesides,  13 
Cal.  156.  Minn. — Pineo  v.  Heffelfinger, 
29  Minn.  183,  12  N.  W.  522.  N.  J. 
Chetwood  v.  Brittan,  2  N.  J.  Eq.  438. 
N-  Y. — Eowley  v:  Van  Benthuysen,  16 
Wend.  369. 

94.  IT.  S.-^ee  E.  I.  Du  Pont  De  Ne- 
mours Powder  Co.  v.  Masland,  222  Fed. 
340;  American  Malting  Co.  v.  Keitel, 
209  Fed.  351,  126  C.  C.  A.  277.  Ala. 
Mobile,  etc.  E.  Co.  ».  Fowl  Eiver  Lumb. 
Co.,  152  Ala.  320,  44  So.  471;  Mont- 
gomery, etc.  Co.  V.  Citizens'  Light,  etc. 
Co.,  142  Ala.  462,  38  So.  1026;  Simon- 
son  V.  Cain,  138  Ala.  221,  34  So.  1019; 


Mabel  Min.  Co.  v.  Pearson  Coal,  etc.  Co.. 
121  Ala.  567,  25  So.  754;  Turner  v 
Stevenea,  106  Ala.  546,  17  So.  706.  Cal, 
Bullard  v.  Kempff,  119  Cal.  9,  50  Pac 
780;  Knight  V.  Cohen,  5  Cal.  App.  296. 
90  Pac.  1451  Fla.— Indian  Eiver  S.  Co^ 
V.  East  Coast  T.  Co.,  28  Fla.  387,  IC 
So.  480,  29  Am.  St.  Eep.  258.  Ga. 
Everett  v.  Tabor,  119  Ga.  128,  46  S.  E, 
72;  Wooding  v.  Malone,  30  Ga.  979.  La. 
Jefferson,  etc.  E.  Co.  v.  New  Orleans. 
30  La.  Ann.  970.  Md. — Washington, 
etc.  Co.  V.  Southern,  etc.  Co.,  55  Md.  153. 
Mich. — Hartingh  v.  Bay  Cir.  Judge,  176 
Mich.  289,  142  N.  W.  585,  Ann.  Caa 
1915B,  520.  Minn. — Hamilton  v.  Wood, 
55  Minn.  482,  57  N.  W.  208.  Miss.— Al- 
corn V.  Alcorn,  76  Miss.  907,  922,  25  So, 
877.  N.  J.— Connelly  v.  Wattles,  49  N. 
J.  Eq.  92,  23  Atl.  123;  Fulton  v. 
Greaeen,  36  N.  J.  Eq.  2l6;  Murray  v. 
Elston,  23  N.  J.  Eq.  127;  Furman  v. 
Clark,  11  N.  J.  Eq.  135;  Chetwood  v. 
Britton,  2  N.  J.  Eq.  483.  N.  Y. — Amer- 
ican Grocer  Pub.  Assn.  v.  Grocer  Pub. 
Co.,  51  How.  Pr.  402;  Carpenter  v.  Dan- 
forth,  19  Abb.  Pr.  225;  St.  Eegis  Paper 
Co.  V.  Santa  Clara  L.  Co.,  55  App.  Div. 
225,  67  N.  Y.  Supp.  149;  Brower  v. 
Williams,  44  App.  Div.  337,  60  N.  Y. 
Supp.  716.  S.  D. — Huron  W.  Co.  v. 
Huron,  3  S.  D.  610,  54  N.  W.  652.  Tenn. 
Owen  V.  Brien,  2  Tenn.  Ch.  295,  298. 
Tex. — Daniels  v.  Daniels  (Tex.  Civ. 
App.),  127  S.  W.  569.  W.  Va.— Meyer 
V.  Meyer,  60  W.  Va.  473,  56  S.  E.  209; 
Eakin  v.  Hawkins,  48  W.  Va.  364,  37 
S.  E.  622;  Shonk  v.  Knight,  12  W.  Va. 
667.  Wis.— Bartlett  v.  Bartlett,  etc. 
Co.,  116  Wis.  450,  93  N.  W.  473;  Valley 
Iron  Wks.,  etc.  Co.  v.  Goodrick,  103 
Wis.  436,  78  N.  W.  1096. 

[a]  "It  is  also  true  that,  in  deter- 
mining whether  a  preliminary  injunc- 
tion should  be  continued,  the  court  will 
take  into  consideration  the  effect  of 
continuing  or  dissolving  the  injunction 
on  the  parties,  respectively,  and  if  it 
is  evident  that  great  injury  will  result 

Vol.  xni 


262 


INJUNCTIONS 


the  public  and  that  of  third  parties,  from  the  continuance  or  dissolu- 
tion of  the  injunction."^  Thus,  if  less  damage  and  injustice  would 
probably  result  to  defendant  from  a  continuance  of  an  injunction  than 
would  result  to  complainant  from  its  dissolution,  a  wise  exercise  of  the 
discretion  would  be  to  continue  the  injunction  to  the  final  hearing;'" 
but  if,  on  the  other  hand,  the  dissolution  of  the  injunction  will  not 
cause  irreparable  injury  to  complainant,  and  its  continuance  would 
cause  material  injury  to  defendant,  the  injunction  will  be  dissolved.^' 
8.  Order.  —  a.  Necessity  for.  —  In  some  states  the  findings  of  fact 
and  law  upon  which  the  decree  was  based  must  be  placed  upon  the 
record  by  the  court  or  it  will  be  set  aside."^  But  the  announcement  of 
the  court  upon  the  hearing  and  the  filing  of  a  written-  decision,  that 
the  injunction  should  be  dissolved  sufficiently  dissolves  the  injunction, 


to  the  defendant  by  the  continuing  of 
the  injunction,  and  there  is  nothing  to 
show  that  the  complainant  cannot  ob- 
tain redress  without  resort  to  this  ex- 
traordinary remedy,  the  injunction 
should  be  dissolved."  Mobile  &  W;  E. 
Co.  V.  Fowl  Eiver  Lumb.  Co.,  152  Ala. 
320,  44  So.   471. 

[b]  That  the  injunction  will  ruin 
defendant's  business  is  an  important 
factor  for  consideration.  Furman  v. 
Clark,  11  N.  J.  Eq.  135;  American  Gro- 
cer Pub.  Assn.  V.  Grocer  Pub.  Co.,  51 
How.  Pr.   (N.  Y.)   402. 

95.  Ala. — Mobile,  etc.  E.  Co.  v.  Ala- 
bama, etc.  E.  Co.,  116  Ala.  51,  23  So. 
57;  Western  E.  of  Alabama  v.  Alabama, 
etc.  E.  Co.,  96  Ala.  272,  11  So.  483. 
Kan. — St.  Joseph,  etc.  E.  Co.  v.  Dryden, 
11  Kan.  186.  N.  J.— Manko  v.  Cham- 
bersburgh,  25  N.  J.  Eq.  168;  Scanlan 
V.  Howe,  24  N.  J.  Eq.  273.  Pa.— Edin- 
boro  Normal  School  v.  Cooper,  150  Pa. 
78,  24  Atl.  348;  Eogers  v.  Ashbridge,  9 
Pa.  Dist.  195,  23  Pa.  Co.  Ct.  492. 

[a]  Facilitating  Public  Convenience. 
The  court  is  not  disposed  to  interfere 
with  injunctions  granted  pending  the 
final  hearing,  especially  when  they  en- 
courage enterprise  and  facilitate  the 
public  convenience,  except  in  clear  cases 
and  when  it  is  probable  that  serious 
harm  may  result  from  the  injunction. 
Asheville  St.  E.  Co.  v.  Asheville,  109 
N.  C.  688,  14  S.  B.  316. 

96.  IT.  S.-,See  B.  I.  Du  Pont  de  Ne- 
mours Powder  Co.  v.  Masland,  222  Fed. 
340.  Ala. — Mabel  Min.  Co.  v.  Pearson 
Coal,  etc.  Co.,  121  Ala.  567,  571,  25  So. 
754;  Turner  v.  Stevens,  106  Ala.  546, 
17  So.  706;  Planters',  etc.  Bank  v. 
Laucheimer,   102   Ala.  454,   14  So.  776. 
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Cal. — Porter  v.  Jennings,  89  Cal.  440,  26 
Pac.  965;  Hicks  v.  Compton,  18  Cal.  206. 
Del. — Kersey  v.  Eash,  3  Del.  Ch.  321, 
Fla. — Linton  v.  Denham,  6  Fla.  533.  Ga, 
Wooding  V.  Malone,  30  Ga.  979.  La. 
Brown  v.  Brown,  30  La.  Ann.  508.  Miss. 
Jones  V.  Brandon,  60  Miss.  556.  N.  J, 
Chetwood  v.  Brittan,  2  N.  J.  Eq.  438. 
N.  Y. — Metropolitan  El.  E.  Co.  v.  Man- 
hattan E.  Co.,  65  How.  Pr.  277;  West 
V.  Guaranty  Trust  Co.,  162  App.  Div, 
301,  147  N.  Y.  Supp.  421.  N.  C— Mar- 
shall V.  Stanley  County  Comrs.,  89  N. 
G.  103,  Pa.— Williamsport,  etc.  E.  Co. 
V.  Philadelphia,  etc.  Co.,  8  Pa.  Co.  Ct. 
10.  Wis.— Valley  Iron  Wks.  Mfg.  Co. 
V.  Goodrick,  103  Wis.  436,  78  N.  W. 
1096. 

97.  Ala.^Western  E.  of  Alabama  l). 
Alabama,  etc.  E.  Co.,  96  Ala.  272,  11 
So.  483.  La. — Jefferson,  etc.  E.  Co.  v. 
New  Orleans,  30  La.  Ann.  970.  Md. 
Cherry  v.  Stein,  11  Md.  1.  N.  J.— Beeh- 
tel  V.  Carslake,  11  N.  J.  Eq.  244.  N.  Y. 
American  Grocer  Pub.  Assn.  v.  Grocer 
Pub.  Co.,  51  How.  Pr.  402;  Steele  i). 
Pittsburg,  etc.  E.  Co.,  12  N.  Y.  Supp. 
576.  E.  I. — Thornton  v.  Grant,  10  E.  I. 
477,  14  Am.  Eep.  701.  Tex.— See  Alf 
Bennett  Lumb.  Co.  v.  Fall  (Tex.  Civ. 
App.),  157  S.  W.  209,  court  did  not 
abuse  its  discretion  in  dissolving  in- 
junction where  defendant  made  equally 
as  good  a  case  of  irreparable  damages 
if  the  injunction  was  continued  as 
plaintiff  did  in  event  it  was  not  con- 
tinued. 

98.  Nathan  v.  Lee,  2  Mart.  N.  S. 
(La.)  32  (constitutional  provision  re- 
quired it) ;  New  York,  etc.  Coal  Co.  v. 
United  Mine  Worker's  Assn.,  172  Pa. 
125,  33  So.  1048,  injunction  reinstated 
and  cause  remitted. 
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though  no  formal  order  is  entered  dissolving  it.*'  So  too,  an  order  dis- 
solving an  injunction  on  condition  that  defendant  give  a  bond  is  ef- 
fectual when  such  bond  is  given;  no  subsequent  order  dissolving  it  is 
necessary.^ 

b.  Form  of.  —  The  form  of  an  order  to  dissolve  or  continue  an  in- 
junction will  be  found  elsewhere  in  this  work.* 

c.  Scope  and  Extent.  —  Upon  the  dissolution  of  an  injunction,  the 
court  by  its  order,  can  neither  grant  afSrmative  relief  to  the  defendant,^ 


99.  CofEey  v.  Gamble,  117  Iow»  545, 
91  N.  W.  813. 

[a]  An  order  or  decree  (1)  reciting 
that  the  order  of  court  permitting  the 
amendment  and  the  filing  of  the  amend- 
ment in  accordance  therewith  vacated 
the  injunction  is  a  sufBcient  order  of 
dissolution  to  allow  the  assessment  of 
damages.  Chicago  Veneered  Door  Co. 
V.  Parks,  79  111.  App.  188.  (2)  But  in 
Robertson  v.  Montgomery  Base  Ball 
Assn.,  140  Ala.  320,  37  So.  241,  it  was 
held  that  a  statement  by  the  chancellor 
that  "it  is  decreed  that  the  filing  of 
the  amendment  by  complainant  on" 
a  specified  date,  "operated  a  dissolu- 
tion of  the  injunction,"  was  not  a  de- 
cree dissolving  an  injunction.  The 
court  said:  "It  is  no  more  than  the 
expression  of  the  chancellor's  opinion 
as  to  the  effect  of  the  amendment.  If 
that  opinion  is  correct,  the  complain- 
ant dissolved  his  own  injunction.  If 
the  amendment  did  not  have  the  effect 
to  dissolve  the  injunction,  there  has 
been  no  dissolution  of  it.  The  dissolu- 
tion of  an  injunction  which  will  sup- 
port an  appeal  under  section  428  of 
the  Code  of  1896  is  one  effected  by  an 
order  or  decre  of  the  chancellor  to  that 
end,  and  not  one  effected  by  the  act 
of  the  complainant." 

1.  Sobey  v.  Thomas,  37  Wis.  568. 

2.  See  9  Standard  Pkoc.  624. 

[a]  Order  Dissolving  Restraiidng 
Order  and  Refusing  a  Preliminary  In- 
junction.—"  Now,  on  this  8th  day  of 
December,  1906,  court  being  in  regular 
session,  this  cause  came  regularly  on 
for  disposition  and  final  order  upon  the 
motion  of  the  defendant,  the  Missouri 
&  Kansas  Telephone  Company,  to  dis- 
solve and  set  aside  the  restraining 
order  heretofore  on  the  29th  day  of 
October,  1906,  by  the  probate  judge  of 
Labette  County,  Kan.,  granted  herein. 
And  the  court,  having  heretofore,  to 
■wit,  on  the  7th  day  of  November,  1906, 
at  chambers  in  the  city  of  Independ- 
•noe,  Montgomery  County,  Kan.,  heard 


the  argument  of  counsel  upon  said  mo- 
tion, and  being  fully  advised  in  the 
premises,  finds  that  the  plaintiff  is  not 
entitled  to  equitable  relief  or  any  re- 
lief by  injunction,  and  that  such  re- 
straining order  should  and  ought  to 
be  dissolved  and  set  aside.  It  is  there- 
fore by  the  court  ordered  that  the  re- 
straining order  heretofore  granted 
herein  as  before  set  forth  be  and  a 
temporary  injunction  is  refused,  the 
same  is  hereby  dissolved,  set  aside,  and 
held  for  naught,  to  which  order  and 
ruling  of  the  court  in  dissolving,  set- 
ting aside,  and  holding  for  naught  said 
restraining  order,  and  refusing  said 
temporary  injunction,  plaintiff  at  the 
time  duly  excepted  and  excepts." 
State  ex  rel.  Burton  v.  Parsons  (Kan.), 
95  Pae.  391. 

3.  Ark. — Earle  v.  Hale,  31  Ark.  473, 
possession  of  real  estate  cannot  be  given 
to  defendant  on  dissolution  of  injunc- 
tion to  restrain  proceedings  at  law  to 
recover  the  real  estate.  Cal. — Weber 
V.  San  Francisco,  1  Cal.  455,  on  dissolu- 
tion of  injunction  against  unauthorized 
assessment,  the  sale  of  the  property 
should  not  be  decreed.  Mo. — Powers  v. 
Waters,  8  Mo.  299,  judgment  for  debt 
sued  for  in  proceedings  at  law  enjoined 
should  not  be  rendered  on  motion  to 
dissolve. 

As  to  necessity  for  cross-bill  as  con- 
dition to  award  of  affirmative  relief  to 
defendant,  see  supra,  IV,  A,  3;   X,  F. 

[a]  But  where  the  preliminary  In- 
junction erroneously  has  taken  prop- 
erty from  the  defendant,  the  order 
should  require  a  return  of  the  same. 
Lake  Shore,  etc.  E.  Co.  v.  Taylor,  134 
111.  603,  25  N.  E.  588,  reversing  33  111. 
App.  116;  Wangelin  v.  Goe,  50  111.  459; 
Herrington  v.  Herrington,  11  111.  App. 
121;  Brown  v.  Donnelly,  19  Okla.  296, 
91  Pae.  859. 

[b]  Dissolution  Without  Prejudice. 
In  Davis  v.  Hart,  66  Miss.  642,  6  So. 
318,  "as  it  was  proper  under  the  cir- 
cumstances  to   dissolve   the   injunction. 

Vol.  XIII 


264 


INJUNCTIONS 


nor  grant  relief  to  plaintiff  not  asked  for  in  the  pleadings  ;*  nor  upon 
motion  to  continue  an  injunction  can  relief  be  given  defendant,  where 
he  makes  no  motion  for  any,  relief .°  There  may  be  a  dissolution,'  even 
by  successive  orders,  as  to  particular  parts  of  an  injunction.'  The 
court  cannot  order  a  dissolution  as  to  parties  other  than  the  parties  ap- 
plying for  dissolution,  however.^ 

The  court  is  without  jurisdiction  upon  a  motion  to  dissolve  an  in- 
junction to  enter  a  final  decree  disposing  of  the  case  upon  the  merits." 
Hence  a  permanent  injunction  should  never  be  granted  on  the  overrul- 
ing of  a  motion  to  dissolve.^" 

Dissolution  on  Terms.  —  The  court  on  dissolving  a  preliminary  injunc- 
tion may  in  its  discretion  impose  terms  upon  the  defendant,  such  as  re- 
quiring a  bond  as  a  prerequisite  to  the  dissolution  of  the  injunction.^^ 
Indeed,  statutory  provisions  in  some  jurisdictions  provide  for  the  dis- 


doing  so,  'without  prejudice  to  defend- 
ant's right  to  sue  for  damages  on  the 
injunction  bond,'  affords  no  ground  for 
complaint.  It  conferred  no  new  right 
or  privilege  on  the  defendant,  but  sim- 
ply furnished  evidence  that  the  matter 
of  damages  as  claimed  was  not  adjudi- 
cated by  the  court.  On"  final  disposi- 
tion of  the  suit,  if  in  his  favor,  appellee 
might  have  sued  on  the  injunction  bond 
for  such  damages,  as  well  without  as 
with  such  provision  in  the  decree." 

4.  McKenzie  v.  Ballard,  14  Colo.  426, 
24  Pac.  1. 

[a]  The  court  may  provide  in  its 
order  for  the  retention  by  the  court  of 
the  fund  at  issue.  Lane  v.  Brown,  3 
N.  C.  389. 

5.  Kelly  v.  Jeroloman,  7  Eobt.  (N. 
Y.)   158. 

6.  Edwards  v.  Ferryman,  18  Ga.  374. 

7.  Brack'ebush  v.  Dorsett,  138  111. 
167,  27  N.  E.  934,  affirming  37  111.  App. 
581.     ' 

8.  Teller  v.  Van  Deusen,  3  Paige  Ch. 
(N.   Y.)    33. 

That  only  a  party  to  the  cause  can 
move  to  dissolve  an  injunction,  see  svr 
pra,  XI,  F,  3. 

9.  Lively  v.  Hunter,  124  Ga.  516,  52 
S.  E.  544;  Huston  v.  Ditto,  20  Md.  305. 

[a]  When  a  motion  to  dissolve  is 
made  and  submitted  for  judgment,  it 
means  a  judgment  whether  or  not  the 
injunction  shall  be  dissolved  and  no 
more.     Simrall  v.  Grant,  79  Ky.  435. 

10.  V.  S.— Parker  v.  Circuit  Court, 
12  Wheat.  561,  6  L.  ed.  729.  Colo. 
White  V.  Nuckolls,  49  Colo.  170,  112 
Pae.  329.  lU.— Ottawa  v.  Walker,  21 
111,  604.    la.— Bowman  v.  Waverly,  128 
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N.  W.  950.    W.  Va.— See  Padely  v.  Tom- 
linson,  41  W.  Va.  606,  24  S.  E.  645. 

11.  XJ.  S. — Kilgore  v.  Norman,  119 
Fed.  1006;  Northern  Pac.  E.  Co.  v.  St. 
Paul,  etc.  B.  Co.,  2  McCrary  260,  4  Fed. 
688.  Alaska. — ^United  States  v.  Price, 
1  Alaska  204,  injunction  is  then  dis- 
solved upon  the  •giving  of  the  bond.  Ga. 
Tift  V.  Harrell,  68  Ga.  291;  Cook  v. 
Jenkins,  35  Ga.  113.  Idaho. — Price  v. 
Grice,  10  Idaho  443,  79  Pac.  387.  Dl. 
Westfall  v.  Heisen,  78  111.  App.  622. 
La. — Code  Proc,  art.  303;  Cameron  v. 
Godchaux,  48  La.  Ann.  1345,  20  So.  710 
(that  injunction  will  cause  irreparable 
injury  does  not  take  away  court's  dis- 
cretion); State  V.  Judge,  38  La.  Ann. 
49.  N.  J. — Henwood  v.  Jarvis,  27  K. 
J.  Eq.  247.  Pa. — McDevitt  v.  People's 
Nat.  Gas  Co.,  160  Pa.  367,  28  Atl.  948, 
34  W.  N.  C.  335;  McDevitt 's  Appeal,  7 
Atl.  588,  17  W.  N.  C.  546.  Tenn.— Davis 
V.  Fulton,  1  Overt.  121.  Va.— McMahon 
V.  Spangler,  4  Band.  51. 

[a]  Unlawful  Condition.— The  court 
cannot  impose  the  condition  of  not  dis- 
solving the  injunction  that  the  parties 
submit  their  cause  to  arbitration  or  sur- 
render their  right  of  appeal.  Sobey  v. 
Thomas,   37  Wis.  568. 

[b]  It  is  without  the  discretion  of 
a  court  of  equity  to  substitute  an  in- 
demnifying bond  in  lieu  of  an  inter- 
locutory injunction,  and  it  may  prop- 
erly dissolve  an  injunction  upon  the 
giving  of  such  bond  when  the  ends  of 
justice  may  thereby  be  promoted.  New 
Orleans  W.  Co.  v.  Oser  &  Co.,  36  La. 
Ann.  918,  quoted  in  Jennings-Heywood 
O.  S.  V.  Heywood  O.  Co.,  117  La.  536, 
42   So.   126. 

[c]  Expediting    Cause.— The    court 
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solution  of  an  injunction  upon  bond  when  the  court  deems  it  advisable.-^ 
While  if  the  injury  is  compensable  in  money  the  order  to  dissolve  upon 
bond  should  be  granted,"  where  defendant  is  alleged  to  be  insolvent  it 
is  not  error  to  refuse  to  dissolve  the  injunction  until  final  decree  where 
he  has  given  no  security." 

Where  the  injury  complained  of  and  restrained  would  be  irreparable 
if  done,  it  is  -error  to  dissolve  a  preliminary  injunction  on  condition 
that  defendant  give  a  bond."' 

Imposing  Conditions  Upon  Plaintiff. —  The  court,  in  its  discretion,  may 
upon  motion  to  dissolve  an  injunction  require  a  bond  of  plaintiff  as  a 
condition  to  the  continuance  of  the  injunction." 

A  dissolution  on  condition  does  not  become  operative  until  the  condition  is 
complied  with.^' 

d.  Effect  of  Order  Dissolving  or  Refusing  To  Dissolve.  —  The  effect 
of  an  order  dissolving  an  injunction  is  to  restore  the  status  existing 


may  impose  as  a  condition  to  the  con- 
tinuance of  the  injunction  that  the 
complainant  prepare  for  the  trial  of 
the  cause  upon  short  notice.  Hudson 
Eiver  Tel.  Co.  v.  Johnstown,  37  Misc. 
41,  74  N.  Y.  Supp.  767. 

[d]  There  must  he  a  reasonable  ex- 
ercise of  the  discretion,  and,  if  it  does 
not  appear  that  there  has  been,  then 
the  right  of  appeal  would  arise,  not 
otherwise.  Jennings-Heywood  O.  Syn. 
V.  Heywood  0.  Co.,  117  La.  536,  42  So. 
126. 

12.  TTnion  Sawmill  Co.  v.  Summit 
Lumb.  Co.,  119  La.  313,  44  So.  28 
(Code) ;  Jennings-Heywood  O.  Syn.  v. 
Heywood  Oil  Co.,  117  La:  536,  42  So. 
126;  State  v.  Ellis,  111  La.  93,  35  So. 
471;  State  v.  Judge,  29  La.  Ann.  397; 
Forrester  v.  Boston,  etc.  Min.  Co.,  21 
Mont.  544,  55  Pac.  229,  353  (§876  Code 
Civ.  Proc.) 

[a]  Where  the  duty  devolves  upon 
the  attorney  general  by  a  criminal  or 
quasi  criminal  statute  to  enjoin  the 
violation  of  the  criminal  statute  it  is 
error  to  dissolve  a  preliminary  injunc- 
tion on  condition  that  defendant  give 
a  bond.  State  v.  Crozier,  50  La.  Ann. 
245,  23  So.  288. 

[b]  In  Alabama  (1)  a  statute  pro- 
vides that  where  the  suit  is  to  stay 
proceedings  at  law  upon  a  judgment 
upon  dissolution  of  the  judgment,  a  le- 
funding  bond  is  necessary  (Eogers  v. 
Haines,  114  Ala.  50,  21  So.  411;  Dexter 
r.  Ohlander,  95  Ala.  467,  10  So.  527; 
Eiee  v.  Tobias,  83  Ala.  348,  3  So.  670), 
(2)  but  the  failure  to  require  it  will  not 
cause  a  reversal;    it   will  be   required 


upon   appeal.     Eodgers  v.  Haines,   114 
Ala.  50,  21  So.  411. 

[c]  In  Nebraska  (1)  the  statute 
provides  for  the  superseding  of  an 
order  dissolving  an  injunction  as  a  mat- 
ter of  right  upon  giving  a  bond  as  pre- 
scribed by  the  court  (State  v.  Baker, 
62  Neb.  840,  88  N.  W.  124),  (2)  but 
such  a  statute  provides  for  the  super- 
seding of  an  injunction  only  upon 
bond,  a  temporary  restraining  order 
cannot  be  superseded.  State  v.  Baker, 
62  Neb.  840,  88  N.  W.  124. 

13.  Massie  v.  Buck,  128  Fed.  27,  62 
0.  C.  A.  535;  Union  Sawmill  Co.  v. 
Summit  Lumb.  Co.,  119  La.  313,  44  So. 
28;  State  ex  ret  Hake  v.  Judge,  52  La. 
Ann:  103,  26  So.   769. 

14.  Ferris  v.  Hoglan,  121  Ala.  240, 
25   So.   834. 

15.  Ga. — Hart  v.  Lewis,  Shore  & 
Co.,  126  Ga.  439,  55  S.  E.  189;  Wething- 
ton  V.  Baxter,  124  Ga.  1024,  53  S.  E. 
505;  Wells  v.  Eountree,  117  Ga.  839,  45 
S.  E.  215.  La.— Bradley  v.  Davis,  127 
La.  368,  53  So.  653;  Cotten  v.  Christen, 
110  La.  444,  34  So.  597;  State  ex  rel. 
Hake  v.  Judge,  52  La.  Ann.  103,  26  So. 
769.  N.  O.— Jolly  v.  Brady,  127  N.  0. 
142,  37  S.  E.  153.  S.  C— Boyd  v.  Trex- 
ler,  84  S.  C.  51,  65  S.  E.  936. 

16.  V.  S.— Davis  v.  Booth  &  Co.,  131 
Fed.  31,  65  C.  C.  A.  269,  modifying  127 
Fed.  875.  Ga.— Brown  v.  Cole,  138  Ga. 
433,  75  S.  E.  334;  Macon,  etc.  E.  Co.  v. 
Gibson,  85  Ga.  1,  11  S.  E.  442.  N.  J. 
Chetwood  v.  Brittan,  2  N.  J.  Eq.  438. 

17.  Commonwealth  Bonding  &  C.  Co. 
V.  Eeynolds,  135  La.  1039,  66  So.  353, 
where   dissolved  on  condition  that  de- 
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prior  to  the  granting  of  the  injunction.-'  It  does  not  usually  affect 
the  ordinary  progress  of  the  suit,^"  which  proceeds  precisely  as  if  there 
had  never  been  any  injunction  in  the  cause,  and  wholly  without  ef- 
fect from  it.^°  Such  orders  are  self-executing,  in  some  jurisdictions,'^ 
and  are  not  superseded  by  the  filing  of  an  appeal  or  stay  bond.^^ 

Conclusiveness  of. —  The  dissolution  of  an  injunction  is  prima  facie 
evidence  that  the  defendant  has  sustained  damage,^^  and  is  conclusive 
as  to  the  issues  raised  on  the  dissolution.^* 

An  order  of  dissolution  does  not  bar  the  right  to  a  final  injunction 
upon  full  proof  at  the  final  hearing,  however.^'    Nor  is  an  order  refus- 


f  endant  pay  costs  does  not  become  oper- 
ative until  costs  are  paid. 

18.  La. — State  ex  rel.  Yale  v.  Duffel, 
41  La.  Ann.  516,  6  So.  512;  Schmidt  v. 
Foucher,  37  La.  Ann.  174;  Bell  v.  Hous- 
ton, 36  La.  Ann.  886.  S.  O. — Duckett 
V.  Dalrymple,  1  Rich.  143;  Gibbes  v. 
Mitchell,  2  Bay  120.  Tex. — General 
Land  Office  Comrs.  v.  Smith,  5  Tex. 
471. 

[a]  Where  an  injunction  against  the 
prosecution  of  an  action  at  law  is  dis- 
solved, the  parties  to  that  action  are 
free  to  prosecute  and  defend  it,  and 
there  is  no  power  in  a  court  of  equity 
to  dismiss  it.  Henley  v.  Cottrell  Eeal 
Estate,  etc.  Co.,  101  Va.  70,  43  S.  B. 
191.  See  also  Waters  v.  Duvall,  6  Gill 
&  J.  (Md.)  76. 

19.  Cole  t!.  Sands,  1  Overt.  (Tenn.) 
183. 

[a]  ' '  A  suit  in  equity  remains  in 
court,  of  course,  after  an  injunction 
is  dissolved,  until  it  is  dismissed  by 
the  plaintiff  or  disposed  of  by  the  court. 
No  motion  is  necessary  to  retain  it.  The 
holding  up  or  dissolution  of  an  injunc- 
tion does  not  affect  the  ordinary  prog- 
ress of  the  suit.  An  injunction  is  col- 
lateral to  the  main  object  of  the  bill." 
Cole  V.  Sands,  1  Overt.  (Tenn.)  183. 

[b]  The  dissolution  of  a  temporary 
injunction  leaves  the  cause  still  in 
court.  Eandall  v.  Jacksonville,  etc.  E. 
Co.,   19   Fla.  409,  431. 

[c]  Where  the  only  relief  to  bo  ob- 
tained Is  a  perpetual  Injunction  stay- 
ing proceedings  at  law,  to  dissolve  an 
injunction  is  equivalent  to  dismissing 
the  bill,  however.  Scarlett  v.  -Hicks,  13 
Fla.  314. 

20.  Robertson  v.  Robertson,  58  Ala. 
68.  • 

[a]  The  complainant  has  a  right  to 
continue  his  cause  as  an  original  suit. 
Blow  V.  Taylor,  4  Hen.  &  M.  (Va.)  159. 
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21.  Manning  v.  Poling,  114  Iowa  20, 
83  N.  W.  895,  86  N.  W.  30. 

22.  Manning  v.  Poling,  114  Iowa  20, 
83  N.  W.  895,  86  N.  W.  30,  wherein 
the  court  said:  "But  it  is  said  that 
an  appeal  with  a  supersedeas  bond 
would  have  continued  the  temporary 
writ  in  force.  The  order  of  the  court 
dissolved  that  eo  instanti.  No  process 
was  essential.  The  order  itself  ended 
the  previous  restraint  of  the  temporary 
writ,  and  stood,  under  the  statute,  un- 
affected by  appeal  or  stay.  Code,  sec- 
tion 4128;  Watson  v.  Eichardson,  110 
Iowa  673.  Such  orders  are  self-execut- 
ing, and  are  not  superseded  by  the  fil- 
ing of  a  bond." 

23.  Lemeunier  v.  MeClearley,  41  La. 
Ann.  411,   6  So.  338. 

[a]  The  mere  dissolution  of  an  in- 
junction does-  not  necessarily  imply 
that  the  injunction  was  wrongfully  ob- 
tained, however.  Slaughterhouse  Com- 
pany V.  Howell,  37  La.  Ann.  280. 

24.  Clark  v.  Young,  2  B.  Mon.  (Ky.) 
57;  Lemeunier  v.  MeClearley,  41  La. 
Ann.  411,  6  So.  338. 

25.  See  the  following:  Fla. — Ean- 
dall V.  Jacksonville,  etc.  E.  Co.,  19  Fla. 
409,  431.  Ga.— Clark  v.  Herring,  43  Ga. 
226.  And  see  Cardin  v.  Jones,  23  Ga. 
175.  III. — Joseph  Schlitz  Brewing  Co. 
V.  Travi,  179  111.  App.  269.  la.— Fisher 
V.  Beard,  40  Iowa  625;  Eussell  v.  Wil- 
son, 37  Iowa  377.  Kan. — ^Johns  v. 
Schmidt,  32  Kan.  383,  4  Pac.  872.  Ky. 
Simrall  v.  Grant,  79  Ky.  435.  La. 
Jeanerette  Lbr.  etc.  Co.  v.  Police  Jury, 
124  La.  371,  50  So.  404;  Peters  v.  Fral- 
inghouse,  20  La.  Ann.  85.  Neb. — Com- 
mercial State  Bank  v.  Ketchum,  1  Neb, 
(Hnrep.)  454,  96  N.  W.  614.  Tex.— Mer- 
ritt  V.  Clow,  2  Tex.  582.  W.  Va.— Staley 
V.  Big  Sandy,  etc.  E.  Co.,  63  W.  Va. 
119,  59  S.  E.  946.  Wis.— Barnes  «• 
Eaciue,  4  Wis.  454. 

See  also  Rogers  v.  New  York,  &  T. 
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ing  to  dissolve  or  continuing  an  injunction  res  adjudieata,  barring  the 
court  from  subsequently  .denying  all  relief  whatsoever.^^ 

9.  Costs. ^'  —  Whether  the  court  will  give  costs  upon  the  dissolution 
of  an  injunction  is  to  a  great  extent  a  matter  for  the  exercise  of  its 
discretion.^*    But  usually  the  defendant,  where  he  is  successfuP^  upon 


Land  Co.,  134  N.  Y.  197,  32  N.  B.  27, 
consenting  to  vacation  of  temporary  in- 
junction does  not  waive  right  to  per- 
petual injunction  on  final  hearing. 

[a]  On  the  final  hearing,  all  of  the 
issues  involved  in  the  case  may  be  liti- 
gated, and  judgment  rendered  declaring 
the  rights  of  the  respective  parties  in 
relation  thereto.  Brown  v.  Donnelly,  19 
Okla.  296,  91  Pac.  859. 

[b]  "Mere  dissolution  of  the  in- 
junction, on  coming  in  of  defendant's 
answer  and  replication  thereto,  is  not 
by  any  means  a  final  determination  of 
plaintiff's  right  to  an  injunction  in  the 
cause,  notwithstanding  this  remedy  was 
his  sole  object.  The  cause  still  pend- 
ing, he  was  entitled  to  introduce  fur- 
ther proof  and  have  the  injunction  re- 
instated." Staley  v.  Big  Sandy,  etc. 
R.  Co.,  63  W.  Va.  119,  59  S.  E.  946. 
As  to  reinstatement  of  injunction  after 
dissolution  thereof,  see  infra,  XIV. 

[c]  In  Barnes  v.  Eacine,  4  Wis.  454, 
it  appeared  that  an  injunction  had 
been  obtained  at  the  time  of  filing  the 
bill,  and  that  a  motion  had  been  made 
to  dissolve  it  on  various  grounds,  one 
of  which  was  an  alleged  want  of  equity, 
and  that  the  motion  was  sustained.  The 
judge  dismissed  the  bill,  believing  this 
was  a'decison  upon  the  merits.  In  this, 
the  reviewing  court  held  that  he  was 
mistaken,  saying:  "The  order  dis- 
solving the  injunction  was  perhaps  final 
so  far  as  the  injunction  was  concerned, 
if  not  appealed  from,  and  could  not  be 
questioned  in  any  of  the  subsequent 
proceedings;  but  we  are  aware  of  no 
rule  in  equity  which  requires  an  appel- 
late court  to  acquiesce  in  the  reason- 
ing of  the  judge  by  which  he  arrives 
at  his  conclusion.  The  injtinction  hav- 
ing been  dissolved,  and  no  appeal  hav- 
ing been  taken  from  the  order  dissolv- 
ing it,  the  complainants  are  perhaps 
precluded  from  questioning  the  pro- 
priety of  dissolution  in  this  appeal,  but 
they  were  not  precluded  from  bringing 
their  case  to  a  hearing  upon  its  merits. 
;  .  .  It  is  no  answer  to  say  that  the 
judge  did  in  fact  dissolve  the  injunc- 
tion, because  he  was  of  opinion  that 


there  was  no  equity  in  the  bill.  It  ia 
enough  that  he  did  not  so  decide.  He 
merely  decided  that  the  injunction 
should,  be  dissolved,  and  that  decision 
is  not  necessarily  an  adjudication  upon 
the  merits  of  the  bill." 

[d]  TJlJOn  dissolution  of  a  tempor- 
ary injunction  by  an  appellate  court, 
where  such  is  allowable,  the  injunction 
stands  dissolved  throughout  the  litiga- 
tion, and  until  a  final  hearing  in  the 
lower  court  on  the  merits,  when  if  the 
facts  are  materially  different  from 
those  shown  on  the  interlocutory  hear- 
ing, a  permanent  injunction  may  be 
granted  by  the  trial  court.  Eenshaw 
V.  Cook,  129  Ky.  347,  111  S.  W.  377,  383. 

[e]  The  dissolution  In  no  way  with- 
draws the  property  which  is  the  sub- 
ject of  litigation  from  the  operation  of 
the  judgment  finally  recovered.  Mc- 
Cord  V.  Akeley,  132  Wis.  195,  111  N.  W. 
1100,  122  Am.  St.  Rep.  956.  And  see 
Brown  v.  Donnelly,  19  Okla.  296,  91  Pac. 
859. 

As  to  dismissal  of  biU  upon  dissolu- 
tion, see  infra,  XII,  C. 

26.  See  the  following:  Cal.— Hiller 
V.  Collins,  63  Cal.  235.  Ga.— Augusta 
Nat.  Bank  v.  Printup  Bros.  &  Co.,  63 
Ga.  570.  N.  Y.— Peck  v.  Goodberlett, 
109  N.  Y.  180,  16  N.  B.  350.  Va.— Bal- 
timore, etc.  R.  Co.  V.  Wheeling,  13  Gratt. 
40.  Wis. — Cooper  v.  Tappan,  9  Wis. 
361. 

27.  See  generally  5  Standard  Proc. 

28.  Conlon  v.  Prior,  62  Conn.  489, 
491,  26  Atl.  1057  (statute  so  provides); 
Howard  v.  Bennett,  72  111.  297. 

29.  See  the  following  cases:  Ark. 
Johnson  v.  Walker,  25  Ark.  196.  La. 
Sale  V.  Van  Bibber,  11  .La.  Ann.  628. 
Mich. — Kellogg  v.  Barnes,  Harr.  258. 
Mont. — Colusa,  Parrot  M.  &  S.  Co.  v. 
Barnard,  28  Mont.  11,  72  Pac.  45.  N.  Y. 
Madison  v.  Brower,  81  App.  Div.  116, 
80  N.  Y.  Supp.  1059;  O'Donnell  v.  Mc- 
Murn,  3  Abb.  Pr.  391.  N.  C— Thompson 
V.  Allen,  3  N.  0.  362.  Va.-^Donally  v. 
Ginatt,  5  Leigh  359,  costs  decreed  in 
favor  of  defendant  though  injunction 
only  dissolved  in  part.  Can. — Pronte- 
nae  Loan  Co.  v.  Morrice,  4  Manitoba 
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the  motion,  will  be  given  his  costs  against  the  complainant,'"  and  the 
court  in  its  discretion  may  award  costs  in  his  favor  though  he  be  un- 
successful.^^ But  if  the  dissolution  is  because  of  matters  subsequently 
arising,  the  complainant  will  not  usually  be  required  to  pay  the  costs, 
but"  will  be  awarded  the  same.^^ 

The  court  cannot  assess  all  the  costs  of  the  suit  against  complainant 
and  in  favor  of  the  defendant,  but  only  the  costs  of  the  dissolution,^^ 
which  are  regulated  by  statute  within  specified  amounts  in  some  states.^* 
The  awarding  of  such  costs  may  be  deferred  until  the  final  hearing.^^ 

10.  Second  Applications.  —  By  statutory  provision  in  some  states, 
but  one  motion  to  dissolve  an  injunction  is  permitted.^^    Even  in  the 


439;  Walton  v.  Henry,  13  Ont.  Pr.  390. 

[a]  In  Frontenae  Loan  Co.  v.  Mor- 
rice,  4  Manitoba  (Can.)  439,  the  court 
said:  "The  costs  on  the  motion  dis- 
solving the  injunction  not  having  been 
reserved  until  the  hearing  or  disposed 
of  in  any  way,  the  defendant  is,  under 
the  order  dismissing  the  bill  with  costs 
entitled  to  tax  them  as  costs  in  the 
cause.  This  seems  to  be  the  practice  in 
England  under  the  rules  laid  down  by 
Sir  John  Leach,  1  S.  &  S.  357.  And 
see  Stevens  v.  Keating,  1  MoN.  &  G. 
659,  decided  by  Lord  Chancellor  Gotten- 
ham." 

30,  Though  complainant  recovers  a 
small  money  judgment,  if  the  main  re- 
lief sought  was  an  injunction  and  the 
temporary  injunction  granted  was  dis- 
solved, he  is  nevertheless  liable  for 
costs.  Grover  v.  Kirk,  187  Mo.  App. 
720,  173   S.  W.  90. 

.31.  Eandall  v.  Morrell,  17  N.  J.  Eq. 
348,  where  complainant  failed  to  prose- 
cute his  suit  with  proper  diligence, 
charged  with  costs. 

32.  See  the  following:  Ind. — See 
Paul  V.  Barnbrook  (Ind.  App.),  106  N. 
E.  425,  plaintiff  awarded  costs.  Ky. 
Noland  v.  Pope,  7  J.  J.  Marsh  137;  Mc- 
Koy  V.  Chiles,  5  T.  B.  Mon.  259.  Tex. 
Boss  i;.  Vettmann  (Tex.  Civ.  App.),  161 
S.  W.  1073,  costs  incident  to  the  pro- 
ceeding, in  so  far  as  it  gave  plaintiff 
the  relief  to  which  he  was  entitled, 
should  be  taxed  against  defendant.  Va. 
Young's  Admr.  v.  McClung,  9  Gratt. 
336. 

33.  Ky.— Dale  v.  Cooke,  Hard.  97. 
N.  J. — Andrews  v.  Pord,  6  N.  J.  Eq. 
488.  N.  Y.— Aldrich  v.  Reynolds,  1 
Barb.  Ch.  613;  Boughton  v.  Phillips,  6 
Paige  Ch.  433. 

[a]  Ou  the  refusal  of  the  dissolution 
of  a  preliminary  injunction,  the  court 
cannot   tax   all   the   costs   of   the   suit 
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against  the  defendant,  but  the  costs 
must  abide  the  result  of  the  final  hear- 
ing.    Columbus  V.  Jaques,  30  Ga.  506. 

34.  Colusa  Parrot  M.  &  S.  Co.  v. 
Barnard,  28  Mont.  11,  72  Pac.  45,  not 
less  than  $10  nor  more  than  $100. 

[a]  Such  provision  requires  the 
court  or  judge  to  fix  a  definite  amount 
within  the  maximum  and  minimum  pro- 
vided; it  does  not  authorize  an  order 
granting  "all  costs."  Colusa  Parrot 
M.  &  S.  Co.  V.  Barnard,  28  Mont.  11, 
72  Pac.  45. 

35.  Barnett  v.  Spencer,  2  Hen.  &  M. 
(Ta.)  7,  holding  that  costs  should  not 
be  taxed  upon  overruling  or  sustain- 
ing a  motion  to  dissolve  an  injunetion; 
but  the  same  should  be  reserved  until 
the  final   decree. 

[a]  Where  complainant  withdraws 
his  suit,  though  after  refusal  to  dis- 
solve temporary  injunction  granted 
therein,  the  defendant  may  be  awarded 
full  costs,  including  the  costs  of  trying 
the  application  to  dissolve.  Conlon  v. 
Prior,  62  Conn.'  489,  26  Atl.  1057,  where- 
in a  statute  provided  that  "the  costs 
of  an  application  to  dissolve  an  in- 
junction may  be  allowed  and  taxed  by 
the  court,  according  to  its  discretion, 
in  making  the  final  decree,"  and  it 
was  contended  that  there  was  no  final 
decree.  But  the  court  held  "that  the 
judgment  for  costs  on  the  withdrawal 
was  a  final  decree  within  the  meaning 
of  the  statute." 

[b]  The  expression  dissolved  "with 
costs,"  when  an  injunction  is  dis- 
solved on  the  ground-  of  concealment 
or  suppression  of  the  true  facts  when 
the  ex  parte  injunction  was  granted, 
means  "with  costs  payable  at  the 
time"  (forthwith).  Walton  v.  Henry, 
13  Ont.  Pr.  (Can.)  390. 

36.  Carrothers  v.  Newton  Mineral 
Spring  Co.,  61  Iowa  681,  17  N.  W.  43, 
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absence  of  statute,  however,  a  second  application  to  dissolve  on  the 
same  papers  can  be  made  only  with  leave  of  court. '^  But  where  the 
court  afterward  grants  defendant  leave  to  amend  his  answer,"*  or  where 
the  order  overruling  the  motion  provides  it  shall  be  without  prejudice 
to  the  renewal  of  the  application,^"  a  second  application  is  permissible. 

Dissolution  on  Bond. —  That  a  previous  application  to  dissolve  an  in- 
junction on  bond  has  been  refused  does  not  preclude  another  applica- 
tion.*" 

The  denial  of  several  successive  motions  to  dissolve  an  injunction  may,  un- 
der certain  circumstances,  be  considered  as  equivalent  to  an  order  re- 
newing it.*^ 

XII.  DISMISSAL,  DISCONTINUANCE,  OR  NONSUIT.''^  —  A. 
VoLUNTAEY  NoNSUiT  OR  DISMISSAL.*"  —  The  Complainant  or  complain- 
ants in  an  injunction  suit  may  dismiss  the  suit  or  have  the  same  dis- 
missed at  any  time  before  final  decree,**  even  after  a  full  hearing  on 


(under   Code,   1873,   §3402);   Simrall  v. 
Grant,  79  Ky.  435. 

[a]  Where  an  injunction  was 
granted  upon  the  origillal  petition  and 
another  upon  the  supplemental  petition, 
that  the  first  injunction  was  granted 
after  notice  and  hearing  does  not  make 
it  equivalent  to  a  hearing  upon  a  mo- 
tion to  dissolve  so  as  to  preclude  an- 
other motion  under  a  statutory  provis- 
ion allowing  but  one  motion  to  dissolve 
on  the  whole  case.  Hinkle  v.  Saddler, 
97  Iowa  526,  66  N.  W.  765. 

[b]  The  objection  that  the  dissolu- 
tion was  made  upon  a  second  applica- 
tion cannot  be  made  for  the  first  time 
on  appeal.  Hinkle  v.  Saddler,  97  Iowa 
526,  66  N.  W.  765. 

37.  Lowry  v.  Chautauque  County 
Bank,  Clarke  Ch.  (N.  Y.)  67.  See  also 
Williams  v.  Huber,  5  Misc.  488,  25  N. 
Y.  Supp.  327,  holding  overruling  of  sec- 
ond motion  to  continue,  made  without 
leave  of  court,  is  proper. 

[a]  Where  the  court  erred  in  refus- 
ing to  dissolve  an  injunction,  upon  a 
second  application  upon  the  same 
grounds  the  injunction  should  be  dis- 
solved. Arbuckle'  v.  McClanahan,  6  W. 
Va.  101. 

[b]  Where  an  injunction  is  granted 
on  an  order  to  show  cause,  before  an- 
swer, the  defendant  is  not  precluded 
on  the  coming  in  of  the  answer,  from 
moving  to  dissolve  the  injunction  upon 
the  answer,  although  he  appeared  and 
opposed  the  granting  of  the  injunction 
upon  the  matter  of  the  complaint  and 
the  moving  papers  alone.  Hazard  v. 
Hudson  River  Bridge  Co.,  27  How.  Pr. 
(N.  Y.)   290. 


38.  Thomas  v.  Horn,  21  Ga.  177;  Ed- 
ney  v.  Motz,  40  N.  C.  233. 

39.  Hudson  v.  Crutchfield,  12  Ala. 
433. 

[a]  Leave  To  Renew. — Where  the 
court  granting  an  injunction  overruled 
a  motion  to  dissolve  but  gave  leave  to 
renew  the  application  before  another 
court  where  the  main  cause  was  pend- 
ing, such  -application  was  not  a  second 
motion  in  violation  of  a  provision  al- 
lowing but  one  motion  to  dissolve.  Car- 
rothers  v.  Newton,  etc.  Co.,  61  Iowa  681, 
17  N.  W.  43. 

40.  Sanders  v.  Ditch,  107  La.  333,  31 
So.   777. 

41.  Parker  v.  Circuit  Court,  12 
Wheat.  (U.  S.)  561,  6  L.  ed.  729. 

42.  See  generally  the  title,  "Dis- 
missal, Discontinuance  and  Nonsuit,"  7 
Standard  Peoc.  648. 

43.  See  generally  7  S^'andard  Peoc. 
655  et  seq. 

44.  tr.  S.^Chicago  &  A.  E.  Co.  v. 
Union  Rolling  Mill  Co.,  109  V.  S.  702, 
3  Sup.  Ct.  594,  27  L.  ed.  1081.  Ga. 
Bryant  v.  Jones,  87  Ga.  451,  13  S.  E. 
636.  N.  J.— New  York,  etc.  Water  Co. 
V.  North  Arlington  (N.  J.  Eq.),  75  Atl. 
177;  McAlpin  v.  Universal  Tob.  Co.  (N. 
J.  Eq.),  57  Atl.  418,  even  where  sev- 
eral sue  as  members  of  a  class  for  their 
own  benefit  and  all  others  coming  in 
and  sharing  expense.  Eng. — Bluck  v. 
Colnaghi,  9  Sim.  411,  59  Eng.  Reprint 
416. 

fa]  He  should  not  be  permitted  to 
withdraw  his  suit  where  it  has  been 
tried,  submitted  and  virtually  deter- 
mined against  him.  Chicago,  I.  &  D. 
E.  Co.  V.  Estes,  71  Iowa  603,  33  N.  W. 
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an  application  for  temporary  injunction,'"'  unless  the  rights  of  third 
parties  would  thereby  be  infringed,*"  or  unless  the  defendant  has  ac- 
quired some  right  or  advantage  which  he  is  entitled  to  have  tried  and 
settled  in  the  suit.*^ 

B.  Involuntabt  Nonsuit  or  Dismissal.*'  —  1.  Grounds  for 
Such  matters  as  a  defective  verification  of  the  bill,*'  the  failure  to  give 
bond  as  required  by  statute,""  or  giving  of  a  defective  bond,'^  all  of 
which  are  grounds  for  the  dissolution  of  a  temporary  injunction,"^  do 
not  justify  the  dismissal  of  the  bill  on  motion  of  the  defendant.  Nor 
does  a  mere  disavowal  in  defendant's  answer  of  any  intention  to  do  the 
acts  complained  of,  require  a  dismissal  of  the  bill."' 

The  affirming  on  appeal  of  an  interlocutory  order  dissolving  an  in- 
junction is  not  ground  for  the.  dismissal  of  the  bill."*  . 


124.  And  see  Chicago  &  A.  R.  Co.  v. 
Union  Boiling  Mill  Co.,  109  U.  S.  702, 
3  Sup.  Ct.  594,  27  L.  ed.  1081. 

[b]  Imposition  of  Terms. — See  Peet 
V.  Kimball,  58  App.  Div.  329,  68  N.  Y. 
Supp.   1010. 

45.  Bryant  v.  Jones,  87  Ga.  451,  13 
S.  E.  636  (after  a,  full  hearing  and  in- 
vestigation on  an  application  for  a  tem- 
porary injunction,  and  after  the  judge 
has  announced  his  purpose  to  deny  the 
injunction);  Bynum  v.  Powe,  97  N.  C. 
374,  2  S.  E.  170,  wherein  court  had  re- 
fused temporary  injunction  on  the  hear- 
ing. 

46.  "Where  several  persons  bring  an 
action  for  an  injunction  on  behalf  of 
themselves  and  all  others  of  a  class 
who  come  in,  and  one  of  the  class  not 
a  party  to  the  original  bill  is  made  a 
party  by  order  of  court,  the  bill  can- 
not be  dismissed  without  his  cpnsent. 
McAlpin  V.  Universal  Tob.  Co.  (N.  J. 
Eq.),  57  Atl.  418. 

[a]  Plaintiff  Kepresnting  Numerous 
Parties. — Under  a  statutory  action  giv- 
ing one  general  remedy  for  all  creditors 
against  a  corporation  whose  charter  has 
expired,  where  the  proceeding  is  insti- 
tuted by  one  creditor  on  behalf  of  all 
others,  such  complainant  cannot  dismiss 
the  bill  as  it  goes  on  afterward  for  the 
benefit  of  all  parties  concerned.  Atlas 
Bank  v.  Nahant  Bank,  23  Pick.  (Mass.) 
480. 

[b]  Where    an    intervening    party 

prays  for  a  dissolution  of  an  injunction 
obtained  by  plaintifE,  and  for  interest 
and  damages,  the  plaintiff  cannot,  by 
dismissing  his  suit,  deprive  the  former 
of  his  right  to  a  judgment.  Whittle- 
more  V.  Watts,  7  Bob.   (La.)   10. 
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47.  Canadian,  &  A.  Mtg.  &  Tr.  Co. 
V.  Fitzpatriek,  71  Miss.  347,  14  So.  270; 
Bynum  v.  Powe,  97  N.  0.  374,  2  S.  E. 
170. 

[a]  In  Columbia  Eiver  Packers' 
Assn.  V.  M'Gowan.  172  Fed.  991,  it  was 
held  the  injunction  suit  would  not  be 
dissolved  at  complainant's  instance  as 
it  would  deprive  defendant  of  any  rem- 
edy he  might  have  upon  the  injunction 
bond  should  it  develop  defendant  was 
in  the  right. 

48.  See  generally  7  Standard  Pkoo. 
669. 

49.  Wormley  v.  Wormley,  207  111. 
411,  69  N.  E.  865,  2  L.  E.  A.  (K.  S.) 
481;  Pullen  v.  Baker,  41  Tex.  419. 

[a]  Where  plaintiff  does  not  ask 
that  the  cause  be  continued  for  hear- 
ing until  leave  to  amend  upon  dissolu- 
tion of  an  injunction  because  of  a  de- 
fective bill,  it  is  not  error  to  dismiss 
the  bill.  Gaskins  v.  Peebles,  44  Tex. 
390. 

50.  Guerry  v.  Durham,  11  Ga.  9. 

51.  Fla. — Gamble  v.  Campbell,  6  Pla. 
347.  la. — Massie  v.  Mann,  17  Iowa  131. 
Miss. — Boswell  v.  Wheat,  37  Miss.  610. 
Tex.— Pillow  V.  Thompson,  20  Tex.  206. 

52.  See  supra,  XI,  B,  2,  a  and  d. 

53.  Trust  Co.  v.  Hatton,  194  Pa.  449, 
45  Atl.  379^  bill  reinstated  with  leave  to 
move  for  an  injunction  whenever  de- 
fendant disregards  his  avowed  inten- 
tions in  the  premises. 

54.  That  an  order  dissolving  an  in- 
junction was  affirmed  upon  appeal  does 
not, dispose  of  the  injunction  suit.  The 
bill  should  not  be  dismissed  for  such 
cause.  Eayle  v.  Indianapolis,  etc.  B. 
Co.,  40  Ind.  347. 
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Lack  of  Jurisdiction.55  —  Where  the  court  has  no  jurisdiction  over  the 
subject-matter,"""  or  the  suit  is  instituted  in  the  wrong  county,"'  a  dis- 
missal of  the  suit  is  proper. 

Defect  of  Parties.5s  —  If  the  bill  is  defective  for  want  of  necessary- 
parties,  a  dismissal  of  the  bill  is  proper."^  But  it  is  erroneous  to  dis- 
miss a  bill  filed  against  several,  a  part  only  of  whom  have  been  served 
with  process,  or  entered  their  appearance,  upon  the  motion  of  counsel 
for  those  who  have  been  served.^"  And  though  the  personal  representa- 
tive of  a  deceased  person  is  a  necessary  party  before  final  adjudication, 
yet  if  it  appears  by  the  bill  that  such  personal  representative  has  not 
been  appointed,  the  bill  should  not  be  dismissed  upon  demurrer  upon 
this  ground,  without  granting  a  reasonable  time  for  the  appointment 
of  such  representative  and  making  him  a  defendant  by  amended  bill 
and  bringing  him  before  the  court,  by  proper  process.^^ 

Want  of  Equity  In  the  Bill. —  A  motion  to  dismiss  will  lie  where  the  bill 
shows  on  its  face,  the  allegations  being  taken  as  true,  that  the  com- 
plainant is  entitled  to  no  relief.*^  It  does  not  lie  where  a  case  proper 
for  equitable  relief  appears,  although  defectively  stated,  for  such  con- 
struction will  be  given  as  will  support  rather  than  defeat  the  bill.'^ 
All  amendable  defects^*  will  be  considered  as  amended  on  motion  to  dis- 


ss.   See  generally  7  Standard  Peoc. 

669,  and  the  title  "Jurisdiction." 

56.  V.  S. — Euggles  v.  Simonton,  3 
Bisa.  325,  20  Fed.  Cas.  No.  12,120; 
Campbell's  Case,  4  Fed.  Cas.  No.  2,349. 
Ky.— Hall  V.  Davis,  5  J.  J.  Marsh.  290. 
La.— Shields  v.  Pipes,  31  La.  Ann.  765. 
Md.— Withers  v.  Denmead,  22  Md.  135. 
Miss. — American  Col.  Soc.  v.  Wade,  8 
Smed.  &  M.  610;  Scott  v.  Searles,  5 
Smed.  &  M.  25.  Wash. — Noerdlinger  v. 
Huff,  31  Wash.  360,  72  Pac.  73. 

[a]  Where  the  court  can  enjoin  a 
judgment  of  the  justice's  court  only 
when  it  is  more  than  $20,  an  injunction 
to  enjoin  a  judgment  for  less  than  that 
sum  is  properly  dissolved  and  the  bill 
dismissed.    York  v.  Kile,  67  111.  233. 

57.  Phelan  v.  Johnson,  80  Iowa  727, 
46  N.  W.  68;  Norfolk,  etc.  E.  'Co.  v.  Pos- 
tal Tel.,  etc.  Co.,  88  Va.  932,  14  S.  E. 
689;  Beckley  v.  Palmer,  11  Gratt.  (Va.) 
625.  See  the  .  titles  "Change  of 
Venue;"  "Venue." 

58.  See  generally,  7  Standard  Peoc. 

670,  and  the  title  "Parties." 

59.  Ga.— Caldwell  &  Co.  v.  Dulin,  22 
Ga.  4.  Ky.— Saddler  v.  Glover,  1  B. 
Men.  53.  Mass. — Harris  v.  Worcester 
Academy,  110  Mass.  290.  Ore. — ^Beas- 
ley  V.  Shively,  20  Ore.  508,  26  Pac.  846. 

60.  Duncan  v.  State  Bank,  2  111.  262. 

61.  Prank  &  Co.  v.  Brunnemann,  8 
W.  Va.  462. 


62.  Ala. — Dailey  v.  Koepple,  164 
Ala.  317,  51  So.  348.  Fla.— Metcalf  Co. 
V.  Martin,  54  Fla.  531,  45  So.  463,  127 
Ara.  St.  Eep.  149.  111.— Beaugenon  v. 
Turcotte,  1  111.  167.  Ind.— McConnell 
V.  Hampton,  164  Ind.  547,  73  N.  E. 
1092.  N.  J. — Dobleman  v.  Gately,  etc. 
Co.,  64  N.  J.  Eq.  223,  53  Atl.  812.  Ohio. 
Buning  v.  Cincinnati  St.  E.  Co.,  1  Ohio 
C.  C.  323,  1  Ohio  Cir.  Dec.  178.  Tenn. 
James  Co.  v.  Hamilton  Co.,  89  Tenn. 
237,  14  S.  W.  601;  Merriman  v.  Nor- 
man, 9  Heisk.  269;  Henderson  v.  Mat- 
hews, 1  Lea  34.  Tex. — Gaskins  v. 
Peebles,  44   Tei.   390. 

63.  Anderson  v.  MuUenix,  5  Lea 
(Tenn.)  287,  289;  Boyd  v.  Hickey 
(Tenn.  Ch.  App.),  35  S.  W.  1024;  Love 
V.  Allison,  2  Cooper's  Ch.  (Tenn.)   111. 

[a]  A  bill  should  not  be  dismissed 
on  the  ground  of  want  of  equity  on 
its  face  unless  it  is  manifest  that  no 
amendment  can  help  it.  Stamatakos  v. 
McCaffrey,  177  111.  App.  370. 

64.  FuUington  v.  Kyle  Lumb.  Co., 
139  Ala.  242,  35  So.  852;  Cahalan  v. 
Monroe,  Smaltz  &  Co.,  56  Ala.  303. 

[a]  Though  a  bill  might  be  demur- 
rable for  the  insufficiency  of  the  aver- 
ment as  to  irreparable  injury,  it  will  be 
considered  as  amended  on  motion  to 
dismiss.  FuUington  v.  Kyle  Lumb.  Co., 
139  Ala.  242,  35  So.  852. 
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miss  for  want  of  equity  in  the  bill.  The  court  may  dismiss  the  bill 
for  want  of  equity  of  its  own  motion.'"' 

Want  of  Prosecution.66 —  While  the  court  may  dismiss  the  bill  for  want 
of  prosecution,  where  there  has  been  long  and  unexplained  delay,^^  the 
power  should  be  exercised  reasonably  and  with  due  regard  to  the  rights 
of  litigants.** 

Bight  to  Injunction  Ceasing  During  Suit. —  Where  the  suit  is  for  an  in- 
junction only  and  the  complainant's  right  thereto,  though  existing  at 
the  beginning  of  the  suit,  has  ceased  through  change  of  circumstances,*' 
as  where  taxes,  the  collection  of  which  were  enjoined,  have  been  paid,'" 


65.  Dailey  v.  Keopple,  164  Ala.  317, 
51  So.  348. 

66.  See  generally  7  Standard  Peoc. 
677. 

67.  111.— Duncan  v.  Finch,  10  111. 
296.  N.  Y. — Seebor  v.  Hess,  5  Paige  85; 
Ward  V.  Van  Bokkelen,  1  Paigfe  100; 
Mallet  V.  Weybossett  Bank,  1  Barb.  217. 

N.  0.— Dawson  v. ,  3  N.  C.  482; 

Bizzell  V.  Burke,  3  N.  C.  58.    Vt.— Howe 
V.  Willard,  40  Vt.  654. 

68.  Leonard  v.  Garland,  252  111.  300, 
303,  96  N.  E.  819. 

[a]  It  is  error  to  dismiss  an  injunc- 
tion suit  before  the  case  is  reached  for 
trial  where  plaintiffs  are  in  court  ob- 
jecting to  a  dismissal  and  no  rule  has 
been  entered  against  plaintiffs  requir- 
ing them  to  take  any  steps  to  expedite 
the  cause.  Leonard  v.  Garland,  252  111. 
300,  96  N.  E.  819. 

69.  U.  S.— Lewis  Pub.  Co.  v.  Wy- 
man,  182  Ped.  13,  104  C.  C.  A.  453 
(right  to  send  publication  as  second 
class  matter  acquired  during  suit  to 
enjoin  deprivation  of  right) ;  Lewis 
Pub.  Co.  V.  Wyman,  168  Fed.  756.  Fla. 
Hall  V.  Home,  52  Pla.  510,  42  So.  383. 
Md.— Syfer  v.  Spence,  103  Md.  66,  63 
Atl.  256,  suit  to  restrain  revocation  of 
license  expired  before  hearing.  N.  Y. 
Odell  V.  Bretney,  93  App.  Div.  607,  87 
N.  Y.  Supp.  655,  modifying  38  Misc. 
603,  78  N.  Y.  Supp.  67  (license  expir- 
ing pending  hearing);  Hale  v.  Jenkins, 
55  Misc.  119,  106  N.  Y.  Supp.  282,  cause 
of  nuisance  disappearing  pending  cause. 

[a]  Determination  Necessary  To 
Protect  Bights  on  Bond. — "Although 
the  original  purpose  of  these  actions  was 
to  enjoin  the  negotiations  of  the  notes, 
and  they  have  since  been  negotiated, 
the  plaintiffs  now  ask  that  the  court 
make  a  decree  dismissing  the  complaints 
in  these  actions,  on  the  ground  that  al- 
though the  plaintiffs  had  a  cause  of  ac- 
tion and  had  the  right  to  an  injunction 
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at  the  time  these  actions  were  begun, 
yet  at  the  present  time  such  relief  is 
unnecessary,  since  the  notes  are  not  now 
in  the  hands  of  an  innocent  purchaser 
for  value,  but  are  held  by  the  defend- 
ants. The  liabilty  of  the  plaintiffs 
upon  the  undertaking  which  they  gave 
when  the  original  injunction  was  ob- 
tained and  their  liability  for  the  costs 
of  these  actions  are  dependent  upon  the 
question  whether,  if  the  status  of  the 
case  at  the  time  of  the  trial  had  been 
identical  with  that  existing  at  the  time 
the  original  injunction  was  obtained, 
the  plaintiffs  would  be  entitled  to  the 
relief  which  they  originally  sought.  It 
is  necessary  therefore,  notwithstanding 
that  the  status  of  the  case  had  under- 
gone a  change,  that  the  court  should 
determine  the  question  originally  pre- 
sented." Sackett,  etc.  L.  &  P.  Co.  v. 
National  Assn.,  61  Misc.  150,  113  N. 
Y.  Supp.  110. 

70.  Singer  Mfg.  Co.  v.  Wright,  141 
U.  S.  696,  12  Sup.  Ct.  108,  35  L.  ed. 
906;  Tomboy  Gold  Mine  Co.  v.  Brown, 
74  Fed.  12,  20  C.  C.  A.  264;  Thomas  v. 
Norton,  110  Va.  147,  65  S.  E.  466,  taxes, 
the  collection  of  which  was  enjoined, 
paid  during  suit. 

[a]  "The  taxes  being  paid,  the  fur- 
ther prosecution  of  this  suit  to  enjoin 
their  collection  would  present  only  a 
moot  question,  upon  which  we  have 
neither  the  right  nor  the  inclination  to 
express  an  opinon.  .  .  .  The  payment 
of  the  taxes  was,  it  is  true,  made  under 
protest,  the  complainant  declaring  at 
the  time  that  they  were  illegal,  and 
that  it  was  not  liable  for  them;  that 
the  payment  was  made  under  com- 
pulsion of  the  writs;  and  that  it  was 
intended  to  demand,  sue  for,  and  re- 
cover back  the  amounts  paid.  If  this 
enforced  collection  and  protest  were 
sufficient  to  preserve  to  the  complainant 
the  right  to  proceed  for  the  restitution 
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the  bill  will  be  dismissed,  though  the  dismissal  should  be  without  prej- 
udice.'^ But  an  apparent  exception  to  this  latter  rule  exists  in  patent 
cases,  where  if  the  patent  expires  pending  the  suit,  the  court  will  not 
dismiss  the  cause  but  will  retain  it  for  an  accounting  for  damages."^ 

Want  of  Sufficient  Evidence.  —  The  bill  may  be  dismissed,  though  with- 
out prejudice,  for  want  of  sufScient  evidence.'^ 

2.  Time  for.  —  A  bill  seeking  injunctive  relief  not  verified  may  be 
dismissed  upon  application  at  any  time  before  a  trial  upon  the  merits.'* 
And  while  a  bill,  filed  for  injunctive  relief  only,  if  it  is  so  entirely  with- 
out equity  that  it  is  apparent  that  it  cannot  be  made  good  by  amend- 
ment, may  be  dismissed  upon  the  application  for  a  temporary  injunc- 
tion," if  the  bill  alleges  facts,  which  entitle  the  complainant  to  an  in- 
junction, or  could  be  so  amended  as  to  state  a  good  cause  of  action,'' 
or  other  equitable  relief  beside  an  injunction  is  sought  for,"  the  bill 
eaimot  be  dismissed  upon  refusal  of  an  injunction,  unless  the  issues  are 
joined  and  the  whole  case  is  submitted  at  that  time.'* 


of  the  money,  upon  proof  of  the  ille- 
gality of  the  taxes,  such  redress  must 
be  sought  in  an  action  at  law.  It  does 
not  continue  in  existence  the  equitable 
remedy  by  injunction  which  was  sought 
in  the  present  suit.  The  equitable 
ground  for  the  relief  prayed  ceased 
with  the  payment  of  the  taxes. ' '  Singer 
Mfg.  Co.  V.  Wright,  141  U.  S.  696,  700, 
12  Sup.  Ct.  103,  35  L.  ed.  906. 

71.  Thomas  v.  Norton,  110  Va.  147, 
65  S.  E.  466. 

72.  Carnegie  Steel  Co.  v.  Colorado 
Fuel,  etc.  Co.,  165  Fed.  195,  91  C.  C.  A. 
229.     See   generally    the    title     "Pat- 

Guts  ' ' 

73.  Eobb  V.  La  Grange,  158  m.  21, 
42  N.  E.  77,  modifying  57  111.  App.  386; 
Peltier  v.  Peltier,  Harr.  (Mich.)  19. 

74.  Menifee  v.  Myers,  33  Tex.  690. 

75.  U.  S.— Brill  v.  Peckham  Motor 
Truck  &  W.  Co.,  189  U.  S.  57,  23  Sup. 
Ct.  562,  41  L.  ed.  706.  Fla.— Hall  v. 
Home,  52  Fla.  510,  42  So.  383;  Sauls 
».  Freeman,  24  Fla.  209,  4  So.  525,  12 
Am.  St.  Eep.  190.  111. — ^Leonard  v.  Gar- 
land, 252  111.  300,  96  N.  B.  819;  Leon- 
ard V.  Arnold,  244  111.  429,  91  N.  E. 
534;  Elser  v.  Village  of  Gross  Point, 
223  111.  230,  79  N.  E.  27,  114  Am. 
St.  Eep.  326;  Field  v.  Western  Springs, 
181  111.  186,  54  N.  E.  929;  Canal  Comrs. 
V.  East  Peoria,  179  111.  214,  53  N.  E. 
633;  Horner  v.  Keene,  177  111.  390,  52  N. 
E.  492;  Grimes  v.  Grimes,  143  111.  550, 32 
N.  E.  847;  Brockway  v.  Eowley,  66  111. 
99;  Kallista  v.  Ahalt,  151  111.  App. 
60.  Md. — ^Davis  v.  Baltimore,  etc.  R. 
Co.,  102  Md.  371,  62   Atl.   572;   Bowie 


V.  Smith,  97  Md.  326,  55  Atl.  625;  Kelly, 
etc.  Co.  V.  Baltimore,  53  Md.  134. 

76.  Ala. — Bishop  v.  Wood,  59  Ala, 
253.  Ga. — Wilcox  v.  Elberton,  108  Ga. 
799,  33  S.  E.  981;  Lyon  v.  Lyon,  103 
Ga.  747,  30  S.  E.  575;  Atkinson  v.  Orr, 
83  Ga.  34,  9  S.  B.  787;  Lewis  v.  Chris- 
tian, 40  Ga.  187.  111.— Peoria  E.  Co. 
V.  Peoria  E.  Term.  Co.,  252  111.  73,  96 
N.  B.  689,  disapproving  Field  v.  Western 
Springs,  181  111.  186,  54  N.  E.  929,  to 
the  contrary;  Kallista  v.  Ahalt,  151  111. 
App.  60.  N.  C. — ^Bradshaw  v.  Guil- 
ford Com.,  92  N.  C.  278.  Pa.— Lyndall 
V.  High  School  Committee,  19  Pa.  Super. 
232.  Tex. — ^Washington  County  v. 
Sehulz,  63  Tex.  32. 

77.  Andrus  v.  Berkshire  Power  Co., 
147  Fed.  76,  77  C.  C.  A.  248. 

[a]  TXnder  a  Code  provision  (Code 
Civ.  Proe.,  1908,  §164),  that  upon  the 
issuance  of  a  temporary  restraining  or- 
der without  notice  if  it  appears  upon 
the  hearing  of  "said  matter"  that  the 
emergency  contemplated  did  not  exist, 
etc.,  the  court  shall  find  and  enter  a 
judgment  aceoldingly  and  dismiss  the 
bill  without  regard  to  its  merits,  coun- 
sel must  ask  for  such  dismissal.  -  "Said 
matter"  does  not  refer  to  the  principal 
suit  to  which  the  restraining  order  was 
ancillary,  but  only  to  the  issuance  of 
the  restraining  order.  Sedgwick  v. 
Sedgwick,  50  Colo.  164,  114  Pac.  488. 

78.  Peoria  E.  Co.  v.  Peoria  E.  Term. 
Co.,  252  HI.  73,  96  N.  E.  689. 

[a]  Where  the  hearing  for  a  pre- 
liminary injunction  was  after  answer 
and  upon  affidavits  and  documents  sub- 
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If  an  injunction  bill  is  merely  ancillary  to  another  suit,  it  is  properly 
dismissed  upon  the  rendition  of  judgment  in  the  main  cause  for  the 
defendant/^ 

3.  Motion  to  Dismiss.*"  —  There  need  be  no  specification  of  the 
grounds  of  the  motion  to  dismiss  the  bill  for  want  of  equity.'^ 

Who  May  Make.  —  A  party  .in  contempt  cannot  move  to  dismiss  the 
bill  until  the'contempt  be  cleared.*^ 

4.  On  Motion  To  Dissolve  or  Continue.  —  Unless  a  ease  has  been 
submitted,  by  consent  of  the  parties,  upon,  its  merits  upon  the  motion 
to  dissolve,^^  or  unless  a  statute  provides  for  a  dismissal  of  the  bill  upon 
dissolution  of  an  injunction,  as  is  sometimes  the  case,^*  if  the  bill  is  for 
an  injunction  only  and  shows  a  good  cause  of  action  therefor,^'  or  if 


mitted  by  both  parties,  and  the  court 
upon  agreement  of  the  parties  was  to 
Visit  and  inspect  certain  streets,  the 
motion  was  not  upon  ex  parte  affidavits 
and  the  court  could  dismiss  the  bill 
upon  refusal  of  the  injunction.  People 
V.  General  Blec.  E.  Co.,  172  111.  129, 
50  N.  E.  158. 

79.  West  V.  East  Coast  Cedar  Co., 
110  Fed.  727,  affirmed,  113  Fed.  742,  51 
C.  C.  A.  416;  King  v.  Williamson,  80 
Fed.  170,  25  C.  C.  A.  355. 

80.  See  generally  7  Standard  Proc. 
680. 

81.  MoMinn  v.  Karter,  123  Ala.  502, 
511,  26  So.   649. 

82.  Freeman  v.  McBroom,  11  Ala. 
943;  Gant  v.  Gant,  10  Humph.  (Tenn.) 
464,  53  Am.  Dec.  736. 

That  a  party  in  contempt  cannot 
move  to  dissolve  an  injunction,  see 
supra,  XI,  F,  3. 

83.  Md.— Kelly,  etc.  Co.  v.  Balti- 
more, 53  Md.  134.  IMinn.— Goodrich  v. 
Moore,  2  Minn.  61,  72  Am.  Eep.  74. 
W.  Va. — Alford  v.  Moore's  Admr.,  15 
W.  Va.  597;  Kuhn  v.  Mack,  4  W.  Va. 
186. 

84.  See   generally  the   statutes. 

[a]  Such  statutes  sometimes  pro- 
vide for  the  dismissal  of  the  bill  (1) 
at  the  next  term  of  court  after  the 
dissolution  of  the  injunction  unless 
good  cause  is  shown  why  it  should  be 
retained.  Strong  v.  Harrison,  62  Miss. 
61;  Code,  1880,  §1917;  Pulliam  v.  Wins- 
ton, 5  Leigh  (Va.)  324;  Singleton  v. 
Lewis,  6  Munf.  (Va.)  397.  (2)  Such 
statutes,  however,  are  not  applicable  to 
bills  seeking  other  relief  in  addition  to 
an  injunction.  Adkins  v.  Edwards,  83 
Va.  300,  2  S.  E.  435;  Pulliam  v. 
Winston,  5  Leigh  (Va.)  324;  Singleton 
V.  Lewis,  6  Munf.  (Va.)  397;  Hough  v. 
Shreeve,  4  Munf.  (Va.)  490. 
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[b]  Where,  after  the  dissolution  of 
the  injunction,  the  case  is  set  for  hear- 
ing upon  the  motion  of  the  defendant, 
he  cannot  complain  thereafter  of  the 
failure  to  dismiss  the  cause  under  the 
statute.  Franklin  v.  Wilkinson,  3 
Munf.  (Va.)  112. 

[c]  Under  the  West  Virginia  code 
provision  (1)  that  where  an  injunction 
is  wholly  dissolved,  the  bill  shall  be 
dismissed  unless  sufficient  cause  be 
shown  against  it,  the  dissolution  of 
the  injunction  does  not  ipso  facto  dis- 
miss the  bill,  but  an  order  of  dis- 
missal is  necessary.  Wolf  v.  McGugin, 
37  W.  Va.  552,  16  S.  E.  797,  under 
Code,  §4016,  §13,  eh.  133.  (2)  And 
moreover  sucli  section  applies  only 
where  the  bill  contains  matter  only 
relating  to  the  injunction  and  neces- 
sarily failed  with  its  dissolution  and 
not  to  a  bill  containing  other  matter, 
and  calling  for  relief  separate  and  dis- 
tinct from  the  injunction.  Wolf  v.  Me- 
Gugin,  37  W.-  Va.  552,  16  S.  E.  797; 
Alford  17.  Moore's  Admr.,  15  W.  Va. 
597. 

85.  Ark. — Johnston  v.  Alexander,  6 
Ark.  302.  Fla.— Baird  v.  Ellsworth  T. 
Co.,  45  Fla.  187,  34  So.  565;  Biohard- 
son  V.  Kittlewell,  45  Fla.  551,  33  So. 
984;  Baya  v.  Lake  City,  44  Fla.  491, 
33  So.  400;  Cheney  v.  Jones,  14  Fla. 
587.  111.— Beams  v.  Denham,  3  111.  58; 
Joseph  Schlitz  Brewing  Co.  v.  Travi, 
179  111.  App.  269.  Ind.— Gray  v.  Bald- 
win, 8  Blackf.  164.  la.— Walters  v. 
Fredericks,  11  Iowa  181.  Md.— Lynn 
V.  Mt.  Savage  Iron  Co.,  34  Md.  603; 
Dorsey  v.  Hagerstown  Bank,  17  Md. 
408.  Miss.— Maury  v.  Smi.th,  46  Miss. 
81;  Drane  v.  Winter,  41  Miss.  517.  Mo. 
Home  Mut.  Ins.  Co.  v.  Bauman,  14  Mo. 
74.  N.  C— Allen  v.  Smitherman,  41 
N.  C.  341.      Tex.— Love  v,  Powell,  67 
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the  injunction  is  merely  ancillary  to  other  equitable  relief,  and  the  bill 
states  a  good  cause  of  action,  the  bill  should  not  be  dismissed  upon  the 
dissolution  of  the  injunction,^''  or  upon  refusal  to  continue  the  injunc- 


Tex.  15,  2  S.  W.  456;  McKenzie  v. 
Withers  (Tex.  Civ.  App.),  153  S.  W. 
413;  Roe  v.  Dailey,  1  Posey  Unrep. 
Cas.  247.  Va.— Blow  v.  Taylor,  4  Hen. 
&  M.  159. 

[a]  In  Love  v.  Powell,  67  Tex.  15, 
2  S.  W.  456,  Justice  Gaines,  after  dis- 
cussing a  number  of  conflicting  de- 
cisions as  to  the  proper  disposition  to 
be  made  of  an  injunction  suit  after 
the  dissolution  of  a  temporary  restrain- 
ing order,  says:  "In  a  few  exceptional 
instances  the  threatened  injury  may  be 
temporary,  and  in  such  the  preliminary 
writ  of  injunction  may  afford  the  re- 
lief sought.  But  in  the  great  majority 
of  cases,  permanent  relief  cannot  be 
had  except  by  making  the  restraint 
perpetual,  and  it  is  well  established 
in  this  state  that  a  plaintiff  may  bring 
suit  for  injunction  upon  the  final  hear- 
ing without  any  restraining  order  pre- 
liminary thereto,  and  that,  in  such  case, 
the  petition  for  injunction  need  not 
be  sworn  to.  (Edrington  v.  Alsbrooks, 
21  Tex.  186;  Eceles  v.  Daniels,  16  Tex. 
136.)  The  effect  of  a  sworn  denial  in 
the  answer  of  the  allegations  in  the 
petition  upon  which  a,  preliminary  in- 
junction has  been  granted,  is  merely  to 
counterbalance  the  oath  of  the  plaintiff 
and  to  deprive  him  of  the  provisional 
remedy  he  has  thereby  obtained.  When 
a  perpetual  injunction  is  sought  the 
preliminary  writ  is  simply  ancillary  to 
the  main  proceedings,  and  no  reason  is 
seen  why  its  dissolution  should  be 
construed  to  check  the  progress  of  the 
cause  in  any  event.  No  such  effect  is 
given  to  the  dissolution  of  attachments, 
or  the  quashing  of  writs  of  sequestra- 
tion or  other  provisional  remedies  of 
like  character,  but  in  all  these  cases 
the  cause  proceeds  in  the  same  man- 
ner as  if  no  such  ancillary  process  had 
been  sued  out.  Why,  then,  should  the 
plaintiff  in  an  injunction  suit,  where 
preliminary  writ  has  been  dissolved,  be 
deemed  to  have  waived  his  right  to 
a  trial  upon  the  merits,  because  he 
does  not  affirmatively  demand  it?  In 
our  opinion,  the  contrary  presumption 
ought  rather  to  be  indulged,  namely 
that  by  bringing  his  suit  he  has  de- 
manded a  trial  if  issue  be  joined;  and 
that  his  right  to  trial  continues  unless 


he  expressly  waive  it.  It  is  true  that, 
in  many  instances,  he  may  desire  to 
proceed  no  further  when  his  injunction 
is*  dissolved ;  and  in  such  case,  upon  his 
indicating  that  wish,  it  is  the  duty  of 
the  court  to  dismiss  his  petition.  But 
it  seems  to  us  that  if  we  construe  his 
silence  into  a  request  for  the  dismissal 
of  his  cause,  we  lay  down,  an  arbi- 
trary rule,  which  is  not  in  accord  with 
our  system  of  jurisprudence." 

[b]  In  Alabama  by  rule  of  court  a 
motion  to  dismiss  for  want  of  equity, 
where  a  demurrer  has  been  interposed 
assailing  the  equity  of  the  bill,  cannot 
be  made  before  the  cause  is  ready  for 
final  hearing.  Bishop  v.  Wood,  59  Ala. 
253;  Calhoun  v.  Powell,  42  Ala.  645. 

86.  U.  S. — ^Pennsylvania  E.  Co.  v. 
National  Docks,  etc.  Co.,  51  Fed.  858. 
Ala. — Aittalla  Min.,  etc.  Co.  v.  Win- 
chester, 102  Ala.  184,  14  So.  565.  Ark. 
Herndon  v.  Higgs,  15  Ark.  389;  Bet- 
tison  V.  Jennings,  8  Ajk.  287;  Johnston 
V.  Alexander,  6  Ark.  302.  Colo. — Spar 
Consol.  M.  Co.  V.  Casserleigh,  34  Colo, 
454,  83  Pac.  1058.  Fla. — Eichardson  v. 
Kittlewell,  45  Fla.  551,  33  So.  984; 
Indian  E.,  etc.  Co.  v.  East  Coast  T. 
Co.,  28  Fla.  387,  10  So.  480,  29  Am. 
St.  Eep.  258.  Ga. — Atkinson  v.  Orr,  83 
Ga.  34,  9  S.  E.  787.  lU.— Leonard  v.  Ar- 
nold, 244  111.  429,  91  N.  E.  534;  Brock- 
way  V.  Eowley,  66  111.  99;  Hummert 
V.  Schwab,  54  HI.  142;  Stamatakos  v. 
McCaffrey,  177  111.  App.  370;  Kallista 
V.  Ahalt,  151  111.  App.  60;  Clabby  v. 
Sheldon,  47  111.  App.  166;  Martin  v. 
Jamison,  39  111.  App.  248.  la. — Porter 
V.  Moffett,  1  Morris  108.  Md.— Kelly, 
etc.  Co.  V.  Baltimore,  53  Md.  134;  Dor- 
sey  V.  Hagerstown  Bank,  17  Md.  408. 
Miss. — ^Drane  v.  Winter,  41  Miss.  517. 
Tex. — Texas  Land  Co.  v.  Turman,  53 
Tex.  619;  Baldridge  v.  Cook,  27  Tex. 
565;  Dearborn  v.  Phillips,  21  Tex.  449; 
Avocato  V.  Dell'  Ara  (Tex.  Civ.  App.), 
84  S.  W.  443.  Va. — Euffners  v.  Barrett, 
6  Munf.  207;  Hough  v.  Shreeve,  4  Munf. 
490.  W,  Va.— Noyes  v.  Vickers,  39  W. 
Va.  30,  19  S.  E.  429. 

[a]  Though  a  state  court  adjudi- 
cated the  right  of  one  railroad  to  cross 
another  railroad's  tracks  within  the 
state  and  it  is  res  adjudicata,  and 
though  a  federal  question  is  involved  in 
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tion,  but  should  be  retained  until  the  final  hearing,'^  though  no  re- 
quest for  a  continuance  of  the  cause  to  final  hearing  is  made.*' 

But  in  some  jurisdictions ,  where  the  dissolution  is  because  of  want 
of  equity  in  a  bill,  seeking  an  injunction  only,  a  dismissal  is  proper,*' 
especially  where  no  request  for  leave  to  amend  is  asked.^"  However, 
if  the  only  relief  sought  is  an  injunction  and  the  basis  of  the  motion  to 
dissolve  is  upon  the  ground  of  want  of  equity  apparent  upon  the  face 
of  the  bill  which  is  incapable  of  amendment,^^  or  the  motion  is  fully 


another  suit  between  the  same  parties 
in  which  the  same  question  is  involved, 
the  federal  court  on  refusing  an  in- 
junction will  not  dismiss  the  bill,  but 
will  retain  it  to  -regulate  the  mutual 
use  of  the  premises  by  the  two  rail- 
toads  in  the  exercise  of  their  respective 
franchises.  Pennsylvania  E.  Co.  v.  Na- 
tional Docks,  etc.  E.  Co.,  51  Fed.  858. 

87.  Welch  V.  Sheaffer,  29  Pa.  Super. 
619;  Buck  Mt.  Coal  Co.'s  Appeal,  5 
W.  N.  C  (Pa.)  309. 

88.  Demand  for  Continuance  Until 
Final  Hearing  Unnecessary. — It  is  error 
to  dismiss  the  bill  upon  dissolution  of 
an  injunction  upon  the  coming  in  of 
the  answer  denying  all  the  equities  of 
the  case,  though  no  demand  to  continue 
the  case  to  final  hearing  is  made.  Love 
V.  Powell,  67  Tex.  15,  2  S.  W.  456 
(declaring  dicta  to  the  contrary  in 
Clegg  V.  Darragh,  63  Tex.  357);  Bald- 
ridge  V.  Cook,  27  Tex.  565;  Sims  V. 
Eedding,  20  Tex.  386;  Lively  v.  Bris- 
tow,  12  Tex.  60,  was  not  necessary  to 
decision. 

89.  Touhy  v.  Wells,  166  HI.  App. 
192;  Magoffin  v.  San  Antonio  Brg. 
Assn.  (Tex.  Civ.  App.),  84  S.  W.  843. 
But  see  Western  Union  Tel.  Co.  v. 
Louisville,  etc.  E.  Co.  (Miss.)  65  So. 
650,  holding  that  court,  on  motion  to 
dissolve  for  want  of  equity  on  face  of 
bill,  is  without  authority  to  dismiss  the 
bill.  Compare  Jones  v.  Coker,  53  Miss. 
195,  wherein  it  was  held  that  after  the 
dissolution  of  an  injunction  upon  the 
face  of  the  bill,  it  was  not  erroneous 
to  dispose  of  a  demurrer  to  the  bill, 
and  upon  sustaining  the  demurrer  to 
dismiss  the  bill. 

90.  Magoffin  v.  San  Antonio  Brg. 
Assn.   (Tex.  Civ.  App.),  84  S.  W.  843. 

[a]  Where  the  motion  is  made  "in 
vacation,"  no  request  for  leave  to 
amend  is  necessary.  It  is  error  to  dis- 
miss the  bill  without  granting  leave 
to  amend.  Conner  v.  Smith,  74  Ala. 
115;  Bishop  v.  Wood,  59  Ala.  253, 
258. 
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91.  Ala.— Dailey  v.  Koepfle,  164  Ala, 
317,  51  So.  348.  Fla.— Baya  v.  Lake 
City,  44  Pla.  491,  33  So.  400;  Souls 
V.  Freeman,  24  Fla.  209,  4  So.  525,  12 
Am.  St.  Eep.  190.  111.— Leonard  v. 
Garland,  252  111.  300,  96  N.  E.  819; 
Fry  V.  Eadzinzki,  219  ill.  526,  76  N. 
E.  694;  Goddard  v.  Chicago,  etc.  E. 
Co.,  202  111.  362,  66  N.  E.  1066,  affirm- 
ing 104  111.  App.  526;  Field  v.  Western 
Springs,  181  111.  186,  54  N.  E.  929; 
Smith  V.  Kochersperger,  173  111.  201,  50 
N.  E.  187;  American,  etc.  Co.  v.  Chicago 
L.  Exeh.,  143  111.  210,  32  N.  E.  274,  36 
Am.  St.  Rep.  385,  18  L.  E.  A.  190; 
Weaver  v.  Poyer,  70  111.  567;  FarreU 
V.  MoKee,  36  111.  226;  Stamatakos  v. 
McCaffrey,  177  HI.  App.  370;  Touhy  v. 
Wells,  166  111.  App.  192;  Kallista  v. 
Ahalt,  151  111.  App.  60;  Masonic  Temple 
Assn.  V.  Chicago,  131  111.  App.  1;  Car- 
roll V.  Barry,  etc.  Co.,  118  111.  App. 
230.  Ind. — MeConnell  v.  Hampton,  164 
Ind.  547,  73  N.  E.  1092.  Md.— Davis 
V.  Baltimore,  etc.  E.  Co.,  102  Md.  371, 
62  Atl.  572;  Tifel  v.  Jenkins,  95  Md. 
665,  53  Atl.  429;  Kelly,  etc.  Co.  v. 
Baltimore,  53  Md.  184.  Mo.— Albers 
Commission  Co.  v.  Spencer,  245  Mo. 
368,  150  S.  W.  712.  Tenn.— Merriman 
V.  Norman,  9  Heisk..  269;  Mayse  v. 
Biggs,  3  Head  36.  Tex. — Avocato  v. 
Dell'  Ara  (Tex.  Civ.  App.),  84  S.  W. 
443.  Wash. — Noerdlinger  v.  Huff,  31 
Wash.  360,  72  Pac.  73,  where  no  re- 
quest was  made  for  leave  to  amend. 

[a]  In  Albers  Com.  Co.  v.  Spencer, 
245  Mo.  368,  376,  150  S.  W.  712,  the 
court  said:  "Under  our  law,  it  is  per- 
missible to  assail  the  sufficiency  of  the 
petition  in  a  motion  to  dissolve  a  tem- 
porary injunction  in  the  same  manner 
as  by  a  general  demurrer;  and  as  the 
motions  to  dissolve  hereinbefore  noted 
contain  all  the  elements  of  demurrers, 
the  trial  court  and  this  court  upon 
those  motions,  become  vested  with  full 
power  to  adjudicate  the  sufficiency  of 
the  petition;  and  having  determined 
that  no  cause  of  action  is  stated  by 
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heard  upon  the  bill,  answer  and  affidavits,  a  decree  dismissing  the  bill 
is  proper  upon  dissolution  of  the  injunetion.^^ 

If  the  dissolution  is  upon  the  ground  that  another  court  of  concur- 
rent jurisdiction  has  obtained  prior  control  of  the  cause,^^  or  the  in- 
junction is  dissolved  for  want  of  jurisdiction  over  the  subject-matter, 
a  judgment  of  dismissal  is  proper.** 

5.  Decree.  —  Forms  of  orders  or  decrees  dismissing  the  injunction 
suit  may  be  found  in  the  note.^^ 

C.  Effect  of  Dismissal.*^  —  The  dismissal  of  a  suit  for  an  injunc- 
tion on  the  ground  that  the  bill  was  not  served  upon  the  defendant  in 
time,®'  or  because  of  a  want  of  prosecution  thereof,®^  does  not  bar  a 
subsequent  bill  for  the  same  cause.  Nor  does  a  voluntary  dismissal, 
after  a  dissolution  of  an  injunction,  preclude  complainant  from  bring- 


the  plaintiff,  there  no  longer  exist  any 
merits  to  try." 

[b]  The  chancellor  should  not,  upon 
a  mere  motion  to  dissolve  a  temporary 
injunction,  based  upon  the  bill,  answer, 
and  affidavits  submitted  by  the  parties 
before  the  time  for  taking  testimony 
has  expired,  dismiss  the  bill,  unless  the 
case  made  by  the  bill  is  not  a  proper 
one  for  equitable  relief;  for,  where  the 
bill  states  a  case  for  equitable  relief, 
it  should  be  retained,  to  enable  the 
parties  to  take  testimony,  and  for  such 
final  decree  as  may  be  proper,  even 
though  a  temporary  injunction  there- 
tofore granted  therein  be  dissolved  upon 
such  hearing.  Baya  v.  Lake  City,  44 
ria.  491,  33  So.  400. 

92.  HI.— Leonard  v.  Garland,  252  HI. 
300,  96  N.  E.  819;  Goddard  v.  Chicago, 
etc.  E.  Co.,  202  HI.  362,  66  N.  E.  1066; 
Heiuroth  v.  Kochersperger,  173  111.  205, 
50  N.  E.  171;  American  Live  Stock  Co. 
V.  Chicago,  etc.  Ex.,  143  111.  210,  32 
N.  E.  274,  36  Am.  St.  Eep.  385,  18 
L.  E.  A.  190;  Prout  v.  Lomer,  79  HI. 
331.  Md.— Gulick  v.  Fisher,  92  Md. 
353,  48  Atl.  375.  Minn.— Goodrich  v. 
Moore,  2  Minn.  61,  72  Am.  Dee.  74. 
Mo.— Davis  v.  Wade,  58  Mo.  App.  641. 
Tenn. — Merriman  v.  Norman,  9  Heisk. 
269;  Mayse  v.  Biggs,  3  Head  36.     Va. 

.  Anderson  v.  Ellington,  2  Hen.  &  M.  16. 
But  see  contra:  Fla. — ^Baird  v.  Ells- 
worth T.  Co.,  45  Fla.  187,  34  So.  565. 
Ga.— Wilcox  V.  Elberton,  108  Ga.  799, 
33  S.  E.  981;  Lyon  v.  Lyon,  103  Ga. 
747,  30  S.  E.  575.  N.  C— Allen  v. 
Smitherman,  41  N.  C.  341. 

93.  Withers  v.  Denmead,  22  Md.  135. 

94.  Noerdlinger  v.  Huff,  31  Wash. 
360,  72  Pac.  73. 


[a]  The  general  rule  is  that  upon 
motion  to  dissolve  the  court  will  go 
no  further  than  to  dissolve  or  continue 
the  injunction  until  final  hearing.  But 
it  is  subject  to  the  exception  of  ob- 
jections to  the  jurisdiction,  which  be- 
ing established,  at  once  terminate  the 
proceedings  in  which  they  are  relied 
on,  whether  taken  by  way  of  plea  or 
answer.  Withers  v.  Denmead,  22  Md. 
135. 

95.  For  form  of  decree  dismissing 
bill  •without  prejudice  for  want  of 
jurisdiction,  see  Summers  v.  First  Nat. 
Bank,  51  Pla.  564,  40  So.  622,  623. 

[a]  For  order  dissolving  Injunction 
and  dismissing  the  bill  for  want  of 
equity,  see  Wabash  E.  Co.  v.  Sweet,  110 
Mo.  App.  100,  84  S.  W.  95. 

[b]  An  order  or  decree  "that  the 
motion  to  dismiss  the  bill  for  want  of 
equity  is  well  made  and  is  sustained; 
and  unless  complainant  amends  the  bill 
so  as  to  give  it  equity  in  two  days 
after  the  enrollment  of  this  decree,  the 
bill  shall  stand  dismissed,"  is  not  a 
decree  dismissing  the  bill  which  will 
support  an  appeal.  Eobertson  v.  Mont- 
gomery Base  Ball  Assn.,  140  Ala.  320, 
37  So.  241. 

[e]  It  is  error  to  dismiss  the  cause 
for  lack  of  prosecution  without  adding 
"without  prejudice  to  such  other  suit 
as  the  plaintiff  might  see  proper  to 
institute."  Buskirk  v.  Chafin,  48  W. 
Va.  630,  37  S.  E.  552.  And  see  gen- 
erally, 7  Standabd  Proc.  678  and  685. 

96.  See  generally  7  Standard  Peoc. 
683. 

97.  Mayfield  v.  Hawkins,  3  N.  C.  15. 

98.  Chamberlain  v.  Sutherland,  4  111. 
App.  494. 
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mg  an  action  at  law.**  The  dismissal  of  the  suit  for  injunction  ipso 
facto  dissolves  a  preliminary  injunction  theretofore  granted,  however.' 

D.  Setting  Dismissal  Aside.  —  One  who  is  an  indispensable  party 
to  an  injunction  suit  but  who  was  not  made  a  party  may  intervene 
and  move  at  the  same  term  at  which  the  dismissal  was  made  to  set  aside 
the  order  of  dismissal.^ 

XIII.  MODIFICATION.  — A.  Power  To  Modify.  — The  court 
granting  a  preliminary  injunction  may,  in  the  exercise  of  its  judicial 
discretion,  modify  the  same  at  any  time  before  final  judgment,  and  the 
order  of  modification  will  not  be  disturbed  unless  an  abuse  of  discre- 
tion is  shown.^ 

Final  Injunction.—'  But  questions  tried  and  determined  in  an  action  in 
which  a  perpetual  injunction  has  been  granted  cannot  be  re-litigated 
on  a  motion  to  modify  or  vacate  the  order  or  judgment.* 


99.  Cavenaugh  v.  Davis,  7  J.  J. 
Marsh.   (Ky.)   371. 

1.     See  supra,  XI,  C,  1. 
"2.    Shannahan   v.   Stevens,     139    111. 
428,  28  N.  E.  804,  reversing  38  111.  App. 
571. 

3.  IT.  S. — In  re  Arkansas  E.  Eates, 
168  Fed.  720.  Ala. — Moses  v.  Tomp- 
kins, 84  Ala.  613,  4  So.  763;  Columbus, 
etc.  E.  Co.  V.  Witherow,  82  Ala.  190, 
3  So.  23.  Cal.— Cherry  Hill  Gold  Min. 
Co.  V.  Baker,  147  Cal.  724,  82  Pac.  370; 
Christopher  v.  Condogeorge,  128  Cal. 
581,  61  Pae.  174;  Hobbs  v.  Amador,  ete. 
Co.,  66  Cal.  161,  4  'Pac.  1147.  Fla. 
Shaw  V.  Palmer,  54  Fla.  490,  44  So. 
953;  Jettou-Dekle  L.  Co.  v.  Mather,  53 
Fla.  969,  43  So.  590.  Ga.— Jordan  v. 
Gaulden,  73  Ga.  191;  Strickland  v.  Grif- 
fin, 70  Ga.  541;  Crawford  v.  Ross,  39 
Ga.  44.  111. — Anderson  v.  Huttberg, 
117  111.  App.  231.  la.— Walker  v.  Ayres, 
1  Iowa  449.  La. — New  Orleans,  etc.  S. 
Co.  V.  Mississippi,  etc.  E.  Co.,  36  La. 
Ann.  561.  Md. — Meyer  v.  Devries,  64 
Md.  532,  2  Atl.  915;  Alleghany  Co.  v. 
Union  M.  Co.,  61  Md.  545.  Miss.— Hale 
V.  Bozeman,  60  Miss.  965;  Hill  v.  Bil- 
lingsly,  53  Miss.  111.  N.  J. — Hugg  v. 
Fath,  37  N.  J.  Eq.  46.  N.  Y.— Stanley 
V.  Pollard,  5  Misc.  490,  25  N.  Y.  Supp. 
766;  Hawke  v.  Hawke,  74  Hun  370,  26 
N.  Y.  Supp.  803.  Ohio.— TeafE  v.  Hewitt, 
1  Ohio  St.  511,  59  Am.  Dec.  634;  Mason 
V.  Cromwell,  3  Okla.  240,  41  Pac.  82. 
B.  I. — American  El.  Works  v.  Varley, 
etc.  Co.,  26  E.  I.  440,  59  Atl.  110.  S.  C. 
Northwestern  E.  Co.  v.  Colclough,  84 
S.  C.  37,  65  8.  E.  950.  Tenn.— Wells  v. 
Collins,  11  Lea  213,  217;  Dibrell  v.  Wil- 
liams, 3   Coldw.  528. 

[a]     All   orders   made  by  a   district 
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court  or  a  judge  thereof,  on  a  hearing 
for  a  temporary  injunction  or  on  a  mo- 
tion 'to  dissolve  the  same,  in  so  far  aE 
they  affect  the  subject  in  controversy, 
are  only  temporary,  and  may  be  modi- 
fied in  the  final  judgment,  giving  to 
the  respective  parties  that  order  or 
judgment  which  the  rules  of  equity  re- 
quire. Brown  v.  Donnelly,  19  Okla. 
296,   91   Pae.   859. 

[b]  Where  the  court  granted  a  pre- 
liminary injunction  pending  a  suit  to 
quiet  title  being  tried  in  another  jur- 
isdiction, the  court  must  modify  such 
injunction  so  as  to  conform  to  the  de- 
termination in  the  suit  to  quiet  title. 
Miller  v.  Madera  Canal,  etc.  Co.,  155 
Cal.  59,  99  Pac.  502,  22  L.  E.  A.  (N. 
S.)  391. 

[o]  Modifying  Under  Stipulation. 
A  statute  providing  for  dissolution  or 
modification  of  an  ex  parte  injunction 
upon  notice  before  trial,  does  not  af- 
fect the  right  of  the  court  to  modify 
the  injunction  before  the  final  hear- 
ing 'where  by  stipulation  the  entire 
matter  is  submitted  as  a  whole  on  the 
pleadings,  motions,  orders  and  the  evi- 
dence. Wolf  V.  Supervisors,  150  Cal. 
285,  89  Pac.  85,  under  Cal.  Code  Civ. 
Proc,  §532. 

[d]  The  parties  to  an  action  to  re- 
strain a  suit  on  a  county  order  may 
modify  the  injunction  by  stipulation 
so  as  to  permit  the  continuance  of  the 
suit  to  judgment  and  then  staying  it. 
Alexander  v.  Oneida  County,  76  wis. 
56,  45  N.  W.  21. 

4.  Lowe  V.  Prospect  Hill  Cem.  Assn., 
75  Neb.  85,  106  N.  W.  429,  108  N.  W. 
978. 

{a]     Upon  the   entry  of  a  final  de- 
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B.  Considerations  Governing  Momfication.  —  Where  the  tempo- 
rary injunction  or  restraining  order  is  broader  than  is  necessary  for 
the  protection  of  complainant's  rights,^  where  the  order  is  partly  right 
and  partly  wrong,®  or  Vhere  by  a  modification  the  injury  or  inconveni- 
ence to  the  public/  or  of  one  or  more  of  the  parties  may  be  decreased 
without  thereby  increasing  the  danger  of  loss  or  injury  to  their  oppo- 
nent,* it  is  proper  to  modify  the  same.  A  modification  is  also  proper 
so  as  to  allow  the  defendant  to  do  whatever  acts  are  necessary  pending 
the  litigation  so  as  to  maintain  the  status  quo,^  or  to  establish  his  rights 
at  law;^"  but  a  modification  will  generally  be  refused  where  it  would 
change  the  status  quo  of  the  property.^^  If  after  the  grant  of  an  in- 
junction the  defendant  acquires  the  right  to  do  the  prohibited  acts,  the 
injunction  should  be  modified  accordingly." 


eree  granting  an  injunction  against  the 
construction  of  a  certain  bridge  on 
the  theory  that  the  bridge  as  contem- 
plated would  be  an  obstruction  to  the 
navigation  of  the  river,  the  court  can- 
not on  petition  to  modify  or  to  remove 
the  injunction  give  relief  on  the  theory 
that  the  law  has.  been  changed.  The 
only  way  the  proceeding  may  be 
brought  up  is  by  a  proceeding  to  en- 
force the  injunction.  Hatch  v.  Walla- 
met,  etc.  Co.,  27  Fed.  673. 

5.  HI. — Anderson  v.  Hultberg,  117 
HI.  App.  231.  Mich. — ^Detroit,  etc.  Co. 
«.  Macomb,  109  Mich.  371,  67  N.  "W. 
531.  N.  J. — ^Delaware,  etc.  B.  Co.  v. 
Breckenridge,  55  N.  J.  Eq.  159,  35  Atl. 
821.  N.  Y.— Gurnee  v.  Odell,  13  Abb. 
Pr.  264;  Enright  v.  Boyd,  122  App. 
Div.  885,  106  N.  T.  Supp.  493;  Little- 
john  V.  Leffingwell,  40  App.  Div.  13,  57 
N.  Y.  Supp.  889.  Okla,. — Addington  v. 
Canfield,  11  Okla.  204,  66  Pac.  355, 
where  restraining  order  too  broad. 

[a]  Where  the  language  used  in 
granting  an  injunction  on  an  inter- 
locutory hearing  is  such  as  to  indicate 
that  the  injunction  granted  was  per- 
manent or  perpetual  in  its  character,  it 
should  be  modified  to  eliminate  this 
ambiguity,  leaving  the  grant  of  the 
interlocutory  injunction  to  stand. 
Southern  Cotton  Oil  Co.  v.  Overby,  136 
Ga.  69,  70  S.  E.  664;  Fender  v.  Shaw, 
135  Ga.  224,  69  S.  E.  110.  And  see 
Jeff  Chaison  Townsite  Co.  v.  McFaddin, 
Wiess  &  Kyle  Land  Co.,  56  Tex.  Civ. 
App.  611,  121  S.  W.  716. 

6.  ria. — Graham  v.  Cons.  Naval  St. 
Co.,  S7  Fla.  48,  48  So.  743.  Tex.— Jefe 
Chaison  Townsite  Co.  v.  McFaddin, 
Wiess  &  Kyle  Land  Co.,  56  Tex.  Civ. 


App..  611,  121  S.  W.  716.  Wis.— A.  H. 
Stange  Co.  V.  Merrill,  134  Wis.  514, 
115  N.  W.  115;  Cawker  v.  Milwaukee, 
133  Wis.  29,  113  N.  W.  419. 

7.  Portland  v.  Oregonian  E.  Co.,  6 
Fed.  321;  Detroit,  etc.  Co.  v.  Macomb, 
109  Mich.  371,  67  N.  W.  531. 

8.  Denver,  etc.  E.  Co.  «.  United 
States,  124  Fed.  156,  59  C.  C.  A.  579-; 
Savannah,  etc.  Co.  v.  Fort,  84  Ga.  300, 
10  S.  E.  1014. 

9.  Ga.— Wheeler  v.  Steele,  50  Ga..  34. 
N.  Y.— Osborn  v.  Heyer,  2  Paige  342. 
Wis. — ^Webster  v.  Douglas  County,  102 
Wis.  181,  77  N.  W.  885,  78  N.  W.  451, 
72  Am.  St.  Eep.  870, 

10.  An  injunction  'restraining  the 
prosecution  of  suits  by  a  contractor  and 
his  creditors,  the  creditors'  r'ght  aris- 
ing under  the  mechanics'  lien  laws  and 
the  sum  due  the  contractor  being  in 
dispute,  is  properly  modified  so  as  to 
permit  the  contractor  to  sue  to  ascer- 
tain the  amount  due.  Aleck  v.  Jack- 
son, 49  N.  J.  Eq.  507,  27  Atl.  760. 

11.  Ullman  v.  Bitter,  72  Fed.  1000. 
[a]     It  is  proper  to  refuse  to  modify 

a  decree  restraining  defendant  from  us- 
ing, selling,  encumbering,  etc.,  a  boat 
in  his  possession,  but  which  both  com- 
plainant and  defendant  claimed,  so  as 
to  allow  defendant  to  use  the  boat. 
Bhoades  v.  Woolsey,  9  How.  Pr.  (N. 
Y.)   510. 

12.  Erin  Twp.  V.  Detroit,  etc.  Co., 
115  Mich.  465,  73  N.  W.  556;  Keogh  v. 
Pittston,  etc.  Co.,  195  Pa.  131,  45  Atl. 
672. 

[a]  A  modification  so  as  to  permit 
the  doing  of  acts  not  enjoined  is  prop- 
erly refused.  Pence  v.  Garrison,  93  Ind. 
345. 
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The  court  may  impose  as  a  condition  to  the  modification  of  the  injunc- 
tion that  defendant  give  a  bond.^^ 

C.  Proceedings  for.  —  1.  In  General.  —  Injunctional  orders  may 
be  modified  upon  motions  to  vacate  or  dissolve,"  or  upon  motions  made 
expressly  for  that  purpose.^^ 

Successive  Motions. —  The  refusal  to  entertain  a  motion  for  modifica- 
tion of  a  preliminary  injunction  because  proper  notice  was  not  given 
does  not  preclude  making  the  motion  a  second  time.^^ 

2.  Jurisdiction.  —  Application  to  modify  the  injunction  should  be 
made  to  the  court  which  granted  the  injunction,^'  and  unless  the  neces- 
sity is  so  urgent  as  to  require  immediate  action,  the  injunction  will  not 
be  modified  or  set  aside,  except  by  the  same  judge  who  granted  it.^' 
But  the  injunction  may  be  modified  upon  appeal,  by  the  appellate 
tribunal.^^ 

3.  Time  for  Motion.  —  Statutes  in  some  states  provide  that  the 
court  or  judge  may  modify  an  injunction  in  vacation.^"  But  even  if  a 
statute  does  not  authorize  it,  defendant  waives  objection  to  the  author- 
ity to  modify  it,  by  appearing  and  resisting  the  motion.^^ 

4.  Notice  of  Motion.  —  Where  the  statute  provides  for  notice  to  the 
adverse  party  of  the  motion  to  modify,  it  must  be  complied  with.^^ 


13.  tr.  S. — ^Portland  v.  Oregonian  E. 
Co.,  6  Fed.  321.  N".  Y.— Weatherby  v. 
Wood,  29  How.  Pr.  404.  W.  Va. — Camp- 
bell V.  Point  Pleasant,  .etc.  E.  Co.,  23 
W.  Va.  448. 

14.  Neale  v.  Wood  County  Court,  43 
W.  Va.  90,  27  S.  E.  370  (error  to  wholly 
overrule  motion  to  dissolve);  Cawker 
V.  Milwaukee,  133  Wis.  29,  113  N.  W. 
419. 

[a]  In  the  following  cases  injunc- 
tions were  in  fact  modified  upon  mo- 
tions to  vacate  or  dissolve.  Del. 
Plunkett  V.  Dillon,  3  Del.  Ch.  496.  Ga. 
Edwards  ».  Perryman,  18  Ga.  374.  Kan, 
Downing  v.  Eeeves,  24  Kan.  167. 

[b]  In  discussing  the  proposition  in 
Cawker  v.  Milwaukee,  133  Wis.  29,  113 
N".  W.  419,  the  court  says:  "That  part 
of  the  order  restraining  the  acceptance 
of  the  work  was  therefore  unwarranted, 
but  the  plaintiffs  now  claim  that  no 
advantage  can  be  taken  of  this  be- 
cause no  motion  was  made  to  modify 
the  order,  but  only  a  motion  to  va- 
cate. This  smacks  somewhat  of  legal 
hair  splitting.  To  hold  that  upon  a 
motion  to  vacate  the  court  must  deny 
the  motion  in  toto,  however  unjust 
some  parts  of  the  injunctional  order 
may  be,  so  long  as  any  part  is  right, 
seems  very  much  like  sacrificing  sub- 
stance to  mere  legal  form,  and  deny- 
ing justice  for  the  purpose  of  ingraft- 
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ing  a  sublimated  refinement  upon  code 
practice. ' ' 

15.  See  infra  this  section  and  gen- 
erally the  statutes. 

16.  Northwestern  E.  Co.  «.  Col- 
clough,  84  S.  'C.  37,  65  S.  E.  950. 

17.  Cal.  Code  Civ.  Proc.  §532;  An- 
derson V.  Hultberg,  117  111.  App.  231. 

[a]  In  Oklahoma  where  the  probate 
judge  issues  an  injunction  when  the 
district  judge  is  out  of  the  countv.  the 
district  court  may  modify  same.  Mason 
V.  Cromwell,  3  Okla.  240,  41  Pac.  82. 

[b]  On  the  removal  of  a  cause  to 
the  federal  courts  after  the  issuance  of 
a  preliminary  injunction,  the  federal 
court  may  entertain  the  application  for 
modification  of  the  injunction.  Port- 
land V.  Oregonian  E.  Co.,  7  Sawy.  (U. 
S.)  122,  6  Fed.  321. 

18.  Klein  v.  Pleetford,  35  Fed.  98. 

19.  Denver,  etc.  E.  Co.  «.  United 
States,  124  Fed.  156,  59  C.  C.  A.  579; 
In  re  Arkansas  Eailroad  Bates,  168  Fed. 
720,  722. 

20.  See  generally  the  statutes. 
21.,  Landt  v.  Eemley,  113  Iowa  555, 

85  N.  W.  783. 

22.  See  generally  the  statutes,  and 
Cal.  Code  Civ.  Proc,  §532;  Cherry  Hill 
Gold  Min.  Co.  v.  Baker,  147  Cal.  724, 
82  Pac.  370,  injunction  granted  ex  parte 
cannot  be  modified  unless  notice  given 
to  complainant. 
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5.  Scope  and  Effect  of  Order.  —  The  order  of  modification  may  ex- 
tend the  scope  of  the  injunction,^^  where  it  appears  to  be  necessary  to 
do  so  to  afford  adequate  relief.^*  An  order  modifying  the  injunction 
under  some  statutes  is  appealable.^^ 

XIV.  REVIVAL  OR  REINSTATEMENT  OP  INJUNCTION 
AFTER  DISSOLUTION.  —  A.  In  Geneeal.  —  Where  an  injunction 
ceases  to  exist  in  point  of  law,^"  or  if,  after  the  dissolution  of  the  in- 
junction, the  court  finds  that  it  was  improperly  dissolved  and  that  the 
complainant  is  entitled  to  an  injunction,^'  the  court  may,  in  the  exercise 
of  a  sound  discretion,  reinstate  it,  without  the  necessity  of  refiling  the 
bill,  as  the  cause  is  not  disposed  of  by  the  dissolution  of  the  injunc- 
tion.^* 

Before  the  court  will  reinstate  an  injunction  pending  an  appeal  from 
the  order  dissolving  it,  special  facts  and  circumstances  should  be  shown 
making  such  a  step  necessary  to  preserve  the  property  in  the  meantime, 


[a]  Where  complainant  was  not  en- 
titled to  an  injunction  on  final  hearing 
he  cannot  complain  that  he  did  not  re- 
ceive the  statutory  notice  of  motion  to 
modify  the  temporary  injunction.  Wol- 
fer  V.  Hurst,  50  Ore.  218,  91  Pae.  366. 

23.  Gardner  v.  Eoycrofters,  103  N. 
T.  Supp.  635,  restraining  solicitation 
of  advertisements  extended  to  printing 
and  publication  thereof. 

24.  Shreve  v.  Voorhees,  3  N.  J.  Eq. 
25. 

fa]  Where  a  supplemental  bill 
himgs  in  a  new  party  and  alleges  new 
charges  of  the  same  character  against 
one  of  the  defendants,  the  injunction 
may  he  extended  so  as  to  include  them. 
Parkhurst  v.  Kinsman,  2  Blatchf.  78, 
18  Ped.  Cas.  No.  10,760. 

25.  Herring  v.  Wiggins,  7  Okla.  312, 
54  Pac.  483. 

26.  Parker  v.  Circuit  Court,  12 
Wheat.  (U.  S.)  561,  6.  L.  ed.  729. 

27.  IT.  S. — Tucker  v.  Carpenter, 
Hempst.  440,  24  Fed.  Cas.  No.  14,217. 
Fla.— Peck  v.  Spencer,  26  Fla.  23,  7  So. 
642.  Ky.— Civ.  Code  §  296;  Jones  v. 
Walter,  24  Ky.  L.  Eep.  878,  70  S.  W. 
191,  temporary  restraining  order  can- 
not he  revived.  La. — Baldwin  v.  Bel- 
loeq,  35  La.  Ann.  982;  Pike  v.  Bates, 
34  La.  Ann.  391.  Md.— State  v.  North- 
ern Cent.  E.  Co.,  18  Md.  193,  213; 
Billingslea  v.  Gilbert,  1  Bland  566. 
Miss.— Penny  v.  Holberg,  53  Miss.  567. 
N.  Y.— Tone  v.  Brace,  Clarke  Ch.  503. 
Tex.— Eabb~«.  La  Feria  Mut.  Canal  Co. 
(Tex.  Civ.  App.),  130  S.  W.  916.  Va. 
Seal  V.  Gibson,  4  Hen.  &  M.  481;  Ead- 
ford  V.  Innes,  1  Hen.  &  M.  7;  North's 


Exr.  V.  Pertow,  4  Eand.  1.  W.  Va, 
Staley  v.  Big  Sandy,  etc.  E.  Co.,  63 
W.  Va.  119,  59  S.  B.  946;  Gallaher  v. 
Moundsville,  34  W.  Va.  730,  12  S.  E. 
859,  26  Am.  St.  Eep.  942.  Eng.— Vipan 
V.  Mortlock,  2  Meriv.  476,  35  Eng.  Ee- 
print  1022.' 

[a]  If  an  injunction  is  dissolved  on 
coming  in  of  an  answer  denying  the 
equity  of  the  bill,  and  testimony  is  af- 
terwards taken  and  filed  showing  the 
right  to  such  relief,  the  injunction  may 
be  reinstated.  Staley  v.  Big  Sandy,  E. 
L.  &  G.  E.  Co.,  63  W.  Va.  119,  59  S.  E. 
946.  But  see  France  v.  France,  8  N.  J. 
Eq.  619,  holding  that  the  court  will  not 
hear  a  motion  to  reinstate  merely  upon 
the  testimony  taken  after  dissolution. 

[b]  Where  new  facts  are  stated  In 
a  supplemental  bill,  a  fresh  injunction 
may  be  awarded;  even  though  the 
former  injunction  was  dissolved  upon 
the  merits.  Fanning  v.  Dunham,  4 
Johns.  Ch.  (N.  Y.)  35. 

[e]  Where  the  surety  upon  the  bond 
upon  which  the  injunction  was  dissolved 
becomes  insolvent,  the  injunction  should 
be  reinstated.  Willett  v.  Stringer,  15 
How.  Pr.  (N.  T.)   310. 

[d]  The  refusal  to  reinstate  an  in- 
junction dissolved  on  the  ground  of  its 
issuance  without  suflScient  notice  is  not 
error,  where  the  bill  was  without  equity 
and  a  dissolution  would  again  pe  re- 
quired. Shields  v.  McClung,  6  W.  Va. 
79.  See  also  Kirel  v.  Wharton,  5  Ky. 
L.  Eep.  423. 

28.  Peck  V.  Spencer,  26  Fla.  23,  7 
So.  642. 
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or  to  prevent  irreparable  injury. ^^  It  will  not  be  reinstated  upon  the 
ground  of  newly  discovered  evidence,  where  no  new  ground  is  stated,^" 
and  if  the  newly  discovered  equity  could  have  been  made  available  on 
the  hearing  by  the  use  of  ordinary  care  and  attention,  the  application 
for  a  rehearing  should  be  refused.^^ 

Where  the  order  or  judgment  which  effects  the  dissolution  is  reversed 
upon  appeal,  complainant  is  entitled  to  a  renewal  of  the  injunction  upon 
proper  application.^^  Where  the  same  order  both  grants  and  dissolves 
an  injunction,  no  injunction  has  in  fact  been  granted  so  as  to  permit 
the  reinstatement  thereof.'^ 

Reinstatement  by  Appeal  and  Supersedeas. — -Unless  provided  otherwise 
by  statute,^*  or  by  order  of  the  chancellor,^^  neither  an  appeal  nor  a 


29.  CoBter  v.  Griswold,  4  Edw.  Ch. 
(N.  Y.)  364;  Jewett  v.  Albany  City 
Bank,  Clarke  Ch.   (N.  Y.)   59. 

SO.  Lowry  v.  McGee,  5  Yerg.  (Tenn.) 
238,  239,  the  court  saying:  "Suppose 
he  had  known  when  he  filed  his  bill, 
that  he  could  prove  the  facts  and  alle- 
gations by  fifty  witnesses,  nevertheless, 
if  the  defendant  had  denied  those  al- 
legations, the  injunction  would  have 
been  dissolved,  and  a  motion  to  fein- 
3tate  founded  on  the  affidavits  of  those 
witnesses,  would  have  been  irregular, 
and  ought  to  have  been  refused.  The 
practice  must  in  reason  be  the  same 
whether  he  did  or  did  not  know  he 
could  prove  his  allegations  when  he 
made  them.  If  the  practice  sought  to 
be  adopted  in  this  petition  were  tol- 
erated, there  would  be  no  end  to  mo- 
tions to  reinstate  injunctions  on  affi- 
davits, and  motions  again  to  dissolve 
on  counter  affidavits." 

[a]  The  injunction  will  not  be  re- 
instated upon  the  same  bill  and  an- 
swer upon  which  it  was  dissolved.  Heck 
V.  Vollmer,  29  Md.  507,  511;  Jones  v. 
Magill,  1  Bland  (Md.)   164. 

[b]  Upon  the  dissolution  of  an  in- 
junetion  by  consent  the  court  will  not 
renew  the  injunction  unless  new  and 
special  grounds  therefor  are  set  forth. 
Livingston  v.  Gibbons,  5  Johns.  Ch.  (N. 
Y.)    250. 

31.  Larson  v.  Moore,  1  Tex.  22,  73 
Am.  Dec.  221;  Powell  v.  Lassalette,  Jac. 
549,  37  Eng.  Reprint  957,  new  matter 
obtained  by  inspection  of  documents 
which  he  might  have  obtained  before 
the  dissolution  is  not  ground  for  re- 
instatement. 

32.  Harris  v.  McGregor,  29  Cal.  124 
(judgment  of  non-suit);  Lumber  Co. 
V.  Price,  144  N.  C.  50,  56  S.  E.  684. 
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33.  St.  Bernard  Coal  Co.  v.  Pitts- 
burg Coal  Co.,  112  Ky.  418,  64  S,  W. 
288,  reversing  on  this  point,  Poyutz  v.. 
Shackleford,  107  Ky.  546,  54  S.  W.  855; 
Caille  Co.  v.  Haagar,  20  Ky.  L.  Eep. 
1889,  50   S.   W.   244. 

[a]  An  order  refusing  an  injunc- 
tion on  the  facts  and  then  granting  an 
injunction  and  dissolving  it  immediate- 
ly so  as  to  allow  an  application  for  a 
reinstatement  to  the  appellate  court  is 
an  order  denying  an  injunction.  St. 
Bernard  Coal  Co.  v.  Pittsburg  Coal  Co., 
112  Ky.  418,  64  S.  W.  288. 

34.  In  Kentucky,  (1)  the  statute 
provides  that  the  whole  judgment  is 
not  only  stayed  but  is  suspended,  upon 
the  giving  of  a  supersedeas  bond  (Eliz- 
abethtown,  etc.  E.  Co.  v.  Ashland,  etc. 
Co.,  94  Ky.  478,  22  S.  W.  855) ;  (2)  but 
if  such  bond  is  not  given  and  no  in- 
junction was  in  reality  issued,  there 
can  be  no  reinstatement.  St.  Bernard 
Coal  Co.  V.  Pitts  €oal  Co.j  112  Ky. 
418,  64  S.  W.  288. 

[a]  In  KTebra^o,  by  filing  a  super- 
sedeas bond,  in  such  sum  as  fixed  by 
the  court,  on  dissolution  or  modifica- 
tion of  a  temporary  injunction,  the  ad- 
verse party  is  entitled  to  a  continu- 
ance of  the  injunction  as  a  matter  of 
right,  but  plaintiff  is  not  entitled  to 
have  a  temporary  restraining  order  au- 
thorized pending  the  hearing  for  a 
preliminary  injunction  only,  super- 
seded under  such  statute.  State  «. 
Baker,  62  Neb.  840,  88  N.  W.  124,  §679, 
Code  Civ.  Proo. 

35.  Albers  Com.  Co.  V.  Spencer,  236 
Mo.  608,  139  S.  W.  321. 

[a]  A  special  order  to  revive  upon 
the  granting  of  a  writ  of  error  is  neces- 
sary to  revive  the  injunction.  Blount 
V.  Tomlin,  26  111.  531. 
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writ  of  supersedeas  of  itself  operates  as  a  reinstatement  of  the  injunc- 
tion dissolved  upon  final  hearing.'* 

B.  Proceeding  for.' — 1.  In  General.  —  While  the  court  may  re- 
instate an  injunction  upon  motion,^'  the  better  practice  is  for  the  courl 
to  go  into  the  merits  of  the  order  upon  a  rehearing  of  the  motion  to 
dissolve.'* 

2.  Jurisdiction.  —  After  appeal  from  an  interlocutory  order  dissolv- 
ing an  injunction,  the  application  to  reinstate  should  be  made  to  the 
court  which  originally  granted  the  injunction  and  dissolved  it.'^  Bui 
statutes  sometimes  authorize  the  application  for  reinstatement  of  an 
injunction  pending  an  appeal  from  an  interlocutory  order  of  dissolu- 
tion to  be  made  to  the  appellate  court.*"    Even  without  such  statute  if 


36.  U.  S. — Knox  County  v.  Harsh- 
man,  132  U.  S.  14,  10  Sup.  Ct.  8,  33  L. 
ed.  249;  Leonard  v.  Ozark  L.  Co.,  115 
TJ.  S.  465,  6  Sup.  Ct.  127,  29  L.  ed.  445; 
Butchers'  Ben.  Assn.  v.  Crescent,  etc. 
Co.,  10  Wall.  273,  19  L.  ed.  915.  Mich. 
Hulan  V.  Circuit  Judge,  159  Mich.  605, 
124  N.  W.  574;  Brevoort  v.  Detroit,  24 
Mich.  322.  Mo. — Albers  Com.  v.  Spen- 
cer, 236  Mo:  608,  139  S.  W.  321;  State 
V.  Bearing,  180  Mo.  53,  79  S.  W.  454. 

37.  N.  Y. — Van  Bergen  v.  Demar- 
est,  4  Johns.  Ch.  37.  Va. — Beal  v.  Gib- 
son, 4  Hen.  &  M.  481.  Eng.^-Jamea  v. 
Downes,  18  Ves.  Jr.  522,  34  Bng.  Ee- 
print  415. 

[a]  A  motion  to  reinstate  an  injunc- 
tion (1)  is  eoiuivalent  to  a  motion  for 
a  new  order  according  to  some  author- 
ities. (Ind.— Ogle  V.  Dill,  55  Ind.  130. 
Md.— State  v.  North  Central  E.  Co.,  18 
Md.  193.  Va.— Gilliam  v.  Allen,  1  Band. 
414).  (2)  But  in  Texas  it  is  held  to  be 
equivalent  to  a  motion  for  a  new  trial 
after  verdict  (Larson  v.  Moore,  1  Tex. 
22,  73  Am.  Dec.  221). 

[b]  Refusing  several  motions  to 
dissolve  an  injunction  is  in  substance 
equivalent  to  a  renewal  thereof.  Par- 
ker V.  Circuit  Court,  12  Wheat.  (U.  S.) 
561,  6  L.  ed.  729. 

38.  Peck  V.  Spencer,  26  Pla.  23,  7 
So.  642  (refiling  of  bill  is  unnecessary) ; 
Van  Bergen  v.  Demarest,  4  Johns.  Ch. 
(N.  Y.)  37. 

39.  Jewett  v.  Albany  City  Bk., 
Clarke  Ch.  (N.  Y.)  59.  But  see  Coster 
V.  Griswold,  4  Edw.  Ch.  (N.  Y.)  364, 
holding  application  should  be  made  to 
the  appellate  court. 

[a]  Under  the  New  York  Code,  the 
trial  court  cannot  continue  the  injunc- 
tion pending  an  appeal.  Spears  v.  Mat- 
hews, 66  N.  Y.  127;  Fellows  v.  Heer- 
mans,  13  Abb.  Pr.  N.  S.  (N.  Y.)  1. 


40.  Jones  V.  Walter,  24  Ky.  L.  Eep, 
878,  70  S.  W.  191,  under  §747  Civ.  Code 

[a]  Where  the  appellate  court  has 
statutory  authority  to  reinstate  an  in- 
junction pending  an  appeal,  the  proper 
procedure  where  the  injunction  is  dis- 
solved before  final  hearing  is  to  stay 
the  order  of  dissolution  and  make  ap- 
plication to  the  appellate  court  for  a 
reinstatement.  Eodman  v.  Forline's 
Admr.,  2  Met.  (Ky.)  325. 

[b]  In  Eenshaw  v.  Cook,  129  Ky. 
347,  111  S.  W.  377,  383,  the  court  said: 
"Interlocutory  injunctions,  if  dissolved 
by  the  trial  court  or  judge,  when  re- 
instated by  a  judge  of  the  Court  of 
Appeals,  may  not  thereafter  be  disre- 
garded by  the  parties  or  the  inferior 
tribunal  where  the  action  may  be  pend- 
ing, so  long  as  they  remain  interlocu- 
tory. If  upon  the  complete  preparation 
of  the  case  the  record  presents  a  dif- 
ferent state  of  facta  substantially  from 
that  made  to  appear  on  the  interlocu- 
tory hearing,  the  trial  court  may  then 
refuse  to  grant  the  permanent  injunc- 
tion, thereby  dissolving  the  temporary 
order.  Then  this  court  may  in  the  man- 
ner allowed  by  the  Code  (section  747, 
Civ.  Code  Prac.)  reinstate  the  inter- 
locutory injunction  pending  the  appeal, 
or  by  reversing  the  judgment  on  final 
hearing  order  it  to  be  reinstated  by 
the   trial   court." 

[c]  A  temporary  restraining  order 
issued  by  the  clerk  or  other  officer  with- 
out notice  is  not  an  injunction  that 
can  be  reinstated  by  a  judge  of  the 
appellate  court  as  provided  by  the  code, 
after  dissolution  of  it  by  the  trial 
court.  Matthews  v.  Rogers,  107  Ky. 
236,  53  S.  W.  413;  Jones  v.  Walter,  24 
Ky.  L.  Eep.  878,  70  S.  W.  191. 

[d]  A  statute  allowing  an  applica- 
tion to  the  appellate  court  to  reinstate 
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complainant  has  just  cause  for  apprehension,  he  can  apply  to  the  ap- 
pellate court  after  an  appeal  for  an  injunction  to  preserve  the  status 

3.  Time  for  Making  Application.  —  Where  the  statute  provides 
that  the  application  for  a  reinstatement  of  a  dissolved  injunction  must 
be  made  within  a  specified  time  after  the  order  of  dissolution,  a  motion 
to  reinstate  filed  in  the  clerk's  office  within  the  period,  but  not  entered 
in  court  until  after  the  period  is  too  late.*^ 

4.  Notice.  —  Notice  of  the  application  to  reinstate  the  injunction  is 
generally  required.*' 

5.  Order.**  —  An  order  by  a  judge  of  the  appellate  court  reinstat- 
ing an  injunction  does  not  validate  the  ad  interim  proceedings.*^ 

XV.    REMEDIES  FOR  VIOLATION  OF  INJUNCTION.  —  A.  In 

General.  —  A  violation  of  a  lawfully  granted  injunction  or  restrain- 
ing order  by  a  party  to  the  suit  or  even  by  a  third  person,  wilfully  and 
with  knowledge,  is  ordinarily  a  contempt  of  the  court  granting  it.*° 


an  injunction  that  is  dissoNed  does  not 
apply  to  the  dissolution  of  an  injunc- 
tion upon  the  final  hearing.  In  such 
case  no  appeal  can  be  taken  and  the 
remedy  is  by  motion  to  reinstate,  but 
if  the  injunction  is  dissolved  upon  ren- 
dering final  judgment  the  remedy  is  by 
an  appeal.  Elizabethtown,  etc.  E.  Co. 
V.  Ashland,  etc.  E.  Co.,  94  Ky.  478,  22 
S.  W.  855;  Pendergast  v.  Heekin,  94 
Ky.  384,  22  S.  W.  605. 

[e]  But  a  statute  giving  judges  of 
the  appellate  court  jurisdiction  to 
grant  an  injunction  upon  the  papers 
filed  below  and  the  order  of  Refusal, 
■where  the  lower  court  refuses  an  in- 
junction, does  not  give  the  appellate 
court  jurisdiction  to  reinstate  an  in- 
junction dissolved  upon  the  case  made 
by  the  bill.  Fredeuheim  v.  Eohr,  87 
Va.  764,  13  S.  E.  193. 

41.  Hitchcock  v.  Wayne  Circ.  Judge, 
144  Mich.  362,  107  N.  W.  1123,  as  con- 
strued in  159  Mich.  605,  124  N.  W. 
574.    See  supra,  II,  A,  2,  b. 

42.  African  Baptist  Church  v.  White, 
112  Ky.  539,  66  S.  W.  410. 

43.  Ga.— .See  Green  v.  Driskell,  99 
Ga.  624,  25  S.  E.  938.  Ky.— African 
Baptist  Church  v.  White,  112  Ky.  539, 
66  S.  W.  410;  Civ.  Code  Prae.  §747,  re 
instatement  by  appellate  court.  N.  Y. 
Bodenstein  v.  Saul,  132  App.  Div.  628, 
117  N.  Y.  Supp.  349.  Bug.— Blake  v. 
White,  4  L.  J.  Ex.  48. 

[a]  Notice  should  be  required  upon 
the  reinstatement  of  an  injunction  dis- 
solved upon  bond.  State  v.  Judge,  37 
La.  Ann.  285. 
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[b]  The  judge  cannot  make  an  ex 
parte  order  out  of  court  setting  aside 
a  previous  order  denying  a  motion  to 
continue  an  injunction  and  reinstate 
the  injunction.  Bodenstein  v.  Saul,  132 
App.  Div.  628,  117  N.  T.  Supp.  349, 
352. 

44.  For  form  of  order  setting  aside 
order  of  dissolution  and  reinstating  a 
preliminarv  injunction,  see  Bodenstein 
V.  Saul,  132  App.  Div.  628,  117  N.  Y. 
Supp.  349,  351. 

45.  Young  V.  Davis,  1  T.  B.  Men. 
(Ky.)  152. 

46.  See  the  following:  XT.  S.— Bul- 
lock Elec.  &  Mfg.  Co.  V.  Westinghouse 
Elee.  &  Mfg.  Co.,  129  Fed.  105,  63  C. 
C.  A.  607;  United  States  v.  Debs,  64 
Fed.  724.  Miss. — ^Commercial  Bank  v. 
Waters,  10  Smed.  &  M.  559.  Neb.— Hy- 
dock  V.  State,  59  Neb.  296,  80  N.  W. 
902.  N.  Y. — Erie  Ey.  Co.  v.  Eamsey, 
45  N.  Y.  637,  654;  People  v.  Sturtevant, 
9  N.  Y.  263,  59  Am.  Dec.  536.  S.  C. 
Columbia  Water  Power  Co.  v.  Columbia, 
4  S.  C.  388.  S.  D.— Freeman  v.  Huron, 
8  S.  D.  435,  66  N.  W.  928.  Tenn.— Jus- 
tice V.  McBroom,  1  Lea  555.  Vt.— Stimp- 
son  V.  Putnam,  41  Vt.  238,  246.  Va. 
Thornton  v.  Washington  Sav.  Bank,  76 
Va.  432.  Wash.— State  ex  ret  Curtiss 
V.  Erickson,  66  Wash.  639,  120  Pao.  104. 
W.  Va.— State  ex  rel.  Bettman  v.  Har- 
ness, 42  W.  Va.  414,  26  S.  E.  270;  Craig 
V.  McCulloch,  2d  W.  Va.  148;  State  v. 
Harper's  Ferry  Bridge  Co.,  16  W.  Va. 
864.  Wis.— Mead  v.  Norris,  21  Wis. 
310.  Wyo.— Porter  V.  State,  16  Wyo. 
131,  92  Pac.  385;  Laramie  Nat.  Bank  v. 
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Accordingly,  the  effective  remedy  in  case  of  such  a  violation  is  to  pro- 
ceed against  the  offending  party  for  such  contempt.*'  It  is  impracti- 
cable to  enforce  an  order  in  the  nature  of  a  mandatory  injuncJ;ion  by 
execution  or  other  writ.*^  Nor  is  a  supersedeas  a  proper  remedy  for 
the  violation,  by  a  plaintiff  in  execution,  of  an  injunction  against  the 
issuance  of  execution.*^ 

B.  Contempt.^"  —  1.  Nature  of  Proceeding  for.  —  While,  under 
some  circumstances,  a  proceeding  for  contempt  in  disobeying  an  in- 
junction is  considered  as  criminal  in  nature,*^  under  other  cireum- 


Steinhoff,  7  Wyo.  464,  474,  53  Pae.  299, 
by  statute. 

[a]  One  may  be  guilty  of  a  con- 
tempt in  violating  an  injunction  prior 
to  the  formal  entry  thereof,  where  by 
statute  an  injunction  is  binding  from 
the  time  the  party  is  informed  thereof, 
he  having  such  notice  by  oral  announce- 
ment thereof  in  open  court.  State  ex 
rel.  Curtiss  v.  Eriekson,  66  Wash.  639, 
120  Pac.  104. 

[b]  "The  same  act  may  constitute 
a  contempt  and  a  crime.  But  the  con- 
tempt is  one  thing,  the  crime  another; 
and  the  punishment  for  one  is  not  a 
duplication  of  the  punishment  of  the 
other."  United  States  v.  Debs,  64  Fed. 
724,  746.  And  see  In  re  Debs,  158  U. 
S.  564,  600,  15  Sup.  Ct.  900,  39  L.  ed. 
1092;  United  States  v.  Colo,  216  Fed. 
654,  672. 

[e]  Each  act  violative  of  the  In- 
junction is  a  separate  contempt.  Golden 
Gate  donsol.  H.  M.  Co.  v.  Superior 
Court,  65  Cal.  187,  3  Pac.  628. 

[d]  Language  or  conduct  intended 
to  invite  others  to  a  violation  of  the 
court's  order  is  a  contempt  of  court. 
United  States  v.  Colo,  216  Fed.  654, 
666. 

As  to  who  may  be  adjudged  guilty 
of  contempt,  see  infra,  XV,  D,  2. 

47.  See  the  folowing: '  V.  S. — ^In  ie 
Debs,  158  U.  S.  564,  599,  15  Sup.  Ct. 
900,  39  L.  ed.  1092.  Cal.— Lake  v.  Su- 
perior Court,  165  Cal.  182,  131  Pae. 
371.  Conn.— Lawton  v.  Herrick,  83 
Conn.  417,  426,  76  Atl.  986.  Ga.— Byne 
V.  Byne,  54  Ga.  257.  la.— State  v. 
Baldwin,  57  Iowa  266,  10  N.  W.  645. 
Miss.— Robertson  v.  Hoy,  12  Smed.  & 
M.  566;  Commercial  Bank  v.  Waters, 
10  Smed.  &  M.  559.  N.  J.— Eodberg  v. 
Lamaehinsky  (N.  J.  Eq.),  74  Atl.  44; 
Newark  Plank  Road  Co.  v.  Elmer,  9 
N.  J.  Eq.  754.  MT.  Y.— In  re  Emmet, 
164  App.  Div.  586,  150  N.  Y.  Supp.  398; 
Boon  V.  McGucken,  67  Hun  251,  22  N. 


Y.  Supp.  424.  Ohio. — Miller  v.  Toledo 
Grain,  etc.  Co.,  11  Ohio  Cir.  Dee.  629, 
by  statute.  Tenn. — Burke  v.  Ellis,  105 
Tenn.  702,  58  S.  W.  855.  Vt.— Stimp- 
son  V.  Putnam,  41  Vt.  238,  246.  Wyo. 
Laramie  Nat.  Bank  v.  Steinhoff,  7  Wyo. 
464,  473,  53  Pac.  299,  by  statute. 

48.  State  v.  Baldwin,  57  Iowa  266, 
271,  10  N.  W.  645. 

49.  Robertson  v.  Hoy,  12  Smed.  &  M. 
(Miss.)  566;  Commercial  Bank  v.  Wat- 
ers, 10  Smed.  &  M.  (Miss.)  559. 

[a]  The  proper  corrective  is  by  an 
attachment  against  the  party,  or  his 
attorney,  for  contempt.  Commercial 
Bank  v.  Waters,  10  Smed.  &  M.  (Miss.) 
559. 

50.  See  generally  the  title  "Con- 
tempt." 

51.  U.  S.— Bessette  v.  W.  B.  Oonkey 
Co.,  194  U.  S.  324,  24  Sup.  Ct.  665,  48 
L.  ed.  997  (criminal  proceeding  within 
meaning  of  federal  statute  governing 
appeals  in  federal  courts);  In  re  Chrls- 
tensen  Eng.  Co.,  194  U.  S.  458,  24  Sup. 
Ct.  729,  48  L.  ed.  1072;  Kreplik  v. 
Couch  Patents  Co.,  190  Fed.  565,  111 
C.  C.  A.  381;  Garrigan  v.  United  States, 
163  Fed.  16,  89  C.  0.  A.  494,  23  L.  E. 
A.  (N.  S)  1295  (criminal  and  review- 
able upon  appeal);  Bullock  Elec.  & 
Mfg.  Co.  V.  Westinghouse,  etc.  Mfg.  Co., 
129  Fed.  105,  63  C.  C.  A.  607;  Gould 
V.  Sessions,  67  Fed.  163,  14  C.  C.  A. 
366;  Sessions  v.  Gould,  63  Fed.  1001,  11 
C.  C.  A.  550,  26  U.  S.  App.  368;  United 
States  V.  Colo,  216  Fed.  654;  Phillips, 
etc.  Co.  V.  Amalgamated,  etc.  Workers, 
208  Fed.  335;  S.  Anargyros  v.  Anarg- 
yros  &  Co.,  191  Fed.  208;  Hammond 
Lbr.  Co.  V.  Sailors'  Union,  167  Fed. 
809  (reviewing  authorities  upon  ques- 
tion of  whether  proceedings  in  con- 
tempt are  criminal  or  civil) ;  New  Jer- 
sey Patent  Co.  v.  Martin,  166  Fed.  1010; 
United  States  v.  Atchison,  T.  etc.  R. 
Co.,  142  Fed.  176;  General  Elec.  Co.  v. 
McLaren,   140   Fed.   876;   Accumulator 
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stances  it  is  regarded  as  eivil,^^  the  determination  of  this  matter  depend- 
ing largely  upon  whether  the  primary  purpose  of  the  proceeding  is 


Co.  V.  (3onsol.  Elec.  Storage  Co.,  53  Ped. 
793;  Vanzandt  v.  Argentine  Min.  Co.,  48 
Ted.  770;  Kirk  v.  Milwaukee  Dust  Col- 
lector Mfg.  Co.,  26  Fed.  501;  Celluloid 
Mfg.  Co.  V.  Chrolithian  Collar  &  Cuff 
Co.,  24  Fed.  585;  Fischer  v.  Hayes,  6 
Fed.  63,  19  Blatehf.  13.  In  re  MuUee, 
7  Blatehf.  23,  17  Fed.  Cas.  No.  9,911. 
Oal.— JSa;  parte  Gould,  99  Cal.  360,  33 
Pac.  1112,  37  Am.  St.  Bep.  57,  21  L.  E. 
A.  751;  Ex  parte  Ah  Men,  77  Cal.  198, 
19  Pac.  380,  11  Am.  St.  Eep.  263.  Del. 
State  V.  Gilpin,  1  Del.  Ch.  25.  la.— First 
Cong.  Church  v.  Muscatine,  2  Iowa  69. 
Kan.^State  v.  Thofaas,  74  Kan.  360, 
369,  86  Pac.  490;  State  ex  ret  Curtis  v. 
Durein,  46  Kan.  695,  27  Pac.  148;  State 
V.  Cutler,  13  Kan.  131,  extreme  case. 
La. — ^State  ex  rel.  Schoenhausen  v.  King, 
47  La.  Ann.  696,  17  So.  254,  49  Am.  St. 
Bep.  374.  Mont. — Dunlavey  v.  Doggett, 
38  Mont.  204,  99  Pac.  436;  State  ex  rel. 
Boston  &  M.  etc.  -Min.  Co.  v.  Clancy, 
30  Mont.  193,  76  Pac.  10.  See  State 
ex  rel.  Flynn  v.  Fifth  Judicial  Dist. 
Court,  24  Mont.  33,  60  Pac.  493,  "spec- 
ial proceeding  of  a  criminal  character. ' ' 
Neb.— Hydock  v.  State,  59  Neb.  296, 
80  N.  W.  902;  Zimmerman  v.  State,  46 
Neb.  13,  64  N.  W.  375;  O'Chander  v. 
State,  46  Neb.  10,  64  N.  W.  373;  John- 
son V.  Bouton,  35  Neb.  898,  53  N.  W. 
995;  Boyd  v.  State,  19  Neb.  128,  26  N. 
W.  925.  Nev.— Ex  parte  Sweeney,  18 
Nev.  74,  1  Pac.  379.  N.  H.— State  v. 
Matthews,  37  N.  H.  450.  K  J.— Ma- 
genuis  v.  Parkhurst,  4  N.  J.  Eq.  433. 
Ohio. — Miller  v.  Toledo  Grain,  etc.  Co., 
11  Ohio  Cir.  Dec.  629.  Ore.— State  v. 
Sieber,  49  Ore.  1,  88  Pac.  313.  S.  C. 
■State  V.  Nathans,  49  S.  G.  199,  27  S. 
E.  52.  S.  D.— State  v.  Knight,  3  S.  D. 
509,  54  N.  W.  412,  44  Am.  St.  Bep.  809. 
Utah.— Ea  parte  Whitmore,  9  Utah  441, 
35  Pac.  524.  Va.— Baltimore,  etc.  E. 
Co.  V.  Wheeling,  13  Va.  40,  57.  Wash. 
State  ex  rel.  Curtiss  v.  Erickson,  66 
"Wash.  639,  120  Pac.  104.  W.  Va^.—Ex 
parte  Mylius,  61  W.  Va.  405,  56  S.  B. 
602,  10  L.  E.  A.  (N.  S.)  1098;  State 
ex  rel.  Bettman  v.  Harness,  42  W.  Va. 
414,  26  S.  E.  270;  Alderson  v.  Commis- 
sioners, 32  W.  Va.  640,  648,  9  S.  E.  868, 
25  Am.  St.  Eep.  840,  5  L.  E.  A.  334; 
State  V.  Irwin,  30  W.  Va.  404,  4  S.  E. 
413;  Craig  v.  McCuUoch,  20  W.  Va.  148. 
Wis. — Town  of  Williamstown  v.  Darge, 
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71  Wig.  643,  38  N.  W.  187.  In  re  Mur- 
phey,  39  Wis.  286;  Haight  v.  Lucia,  36 
Wis.  355.  Can. — Broom  v.  Godwin,  17 
Ont.  W.  E.  629,  2  Ont.  W.  N.  321. 

[a]  Such  a  proceeding  "is  deemed 
punitive  when  its  purpose  is  to  vindi- 
cate the  authority  of  the  court  by  pun- 
ishing the  act  of  disobedience  as  a 
public  wrong.  As  was  said  in  Gomp- 
ers  V.  Buck's  Stove  &  Eange  Co.,  221 
U.  S.  418,  441:  'It  is  not  the  fact  of 
punishment  but  ratheir  its  character 
and  purpose  that  often  serve  to  distin- 
guish between  the  two  classes  of  cases. ' 
And  again,  p.  448:  'The  classification 
then  depends  upon  the  question  as  to 
whether  the  punishment  is  punitive,  in 
vindication  of  the  court's  authority, 
or  whether  it  is  remedial  by  way  of  a 
coercive  imprisonment,  or  a  compensa- 
tory fine  payable  to  the  complainant.'  " 
In  re  Merchants'  Stock  &  G.  Co.,  223 
U.  S.  639,  32  Sup.  Ct.  339,  56  L.  ed. 
584. 

[b]  "Its  purpose  is  not  to  afford  a 
remedy  to  the  party  complaining,  and 
who  may  have  been  injured  by  the 
acts  complained  of.  That  remedy  must 
be  sought  in  another  way.  Its  purpose 
is  to  vindicate  the  authority  and  dig- 
nity of  the  court."  Vanzandt  v.  Ar- 
gentine Min.  Co.,  48  Fed.  770. 

[e]  A  proceeding  against  members 
of  a  labor  union  to  punish  them  for 
contempt  for  prosecuting  a  criminal 
conspiracy  to  violate  an  injunction 
granted  by  the  court  in  a  civil  suit  re- 
straining them  from  interfering  with 
the  business  and  employes  of  the  plain- 
tiff therein  is  a  criminal  proceeding. 
Phillips,  etc.  Co.  v.  Amalgamated,  etc. 
Workers,  208  Fed.  335. 

[d]  Quasi-criminal  (1)  offense  (Hut- 
ton  V.  Superior  Court,  147-  Cal.  156,  81 
Pac.  409;  In  re  Pil  Ki,  80  Cal.  201,  22 
Pac.  146;  State  ex  rel.  Schoenhausen  v. 
King,  47  La.  Ann.  696,  17  So.  254,  49 
Am.  St.  Eep.  374),  (2)  but  not  a  mis- 
demeanor. In  re  Fil  Ki,  80  Cal.  201, 
22   Pac.   146. 

As  to  nature  of  contempt  proceeding 
generally,  see  5  Standard  Pboc.  382  et 
seq. 

52.  U.  S.— Gompers  v.  Bucks  Stove 
&  Eange  Co.,  221  U.  S.  418,  31  Sup.  Ct. 
492,  55  L.  ed.  797,  34  L.  E.  A.  (N.  S.) 
874;  Puget  Sound  Traction,  etc.  Co.  v. 
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punitive,  that  is  the  vindication  of  the  authority  of  the  court  by  punish- 
ment, or  whether  it  is  remedial,  that  is  the  securing  of  compensation  or 
relief,  to  the  injured  party.®^ 

"Where  the  proceeding  is  criminal  in  nature,  it  seems  not  to  be  con- 
sidered as  a  proceeding  in  or  forming  a  part  of  the  ease  in  which  the 
injunction  was  granted  ;°*  but  where  it  is  civil  in  nature,  the  proceed- 


Lawrey,  202  Fed.  263;  Indianapolia 
Water  Co.  V.  American  Strawboard  Co., 
75  Fed.  972;  Hendryx  v.  Fitzpatriek,  19 
Fed.  810.  Colo.— Shore  v.  People,  26 
Colo.  516,  59  Pac.  49.  Conn. — Lawton 
».  Herrick,  83  Conn.  417,  426,  76  Atl. 
986.  See  Gorham  v.  New  Haven,  82 
Conn.  153,  72  Atl.  1012;  Welch  v.  Bar- 
ber, 52  Conn.  147,  52  Am.  Eep.  567. 
ni.— Rothschild  &  Co.  v.  Steger  &  Sons' 
Piano  Mfg.  Co.,  256  111.  196,  99  N.  E. 
920,  Ann.  Cas.  1913E,  276,  42  L.  E.  A. 
(N.  S.)  798;  Hake  v.  People,  230  111. 
174,  82  N.  E.  561;  McBride  v.  People 
ex  rel.  Ooodman  Mfg.  Co.,  225  111.  315, 
80  N.  E.  306;  Flannery  v.  People,  225 
111.  62,  80  N.  E.  60;  Hannah  v.  People 
ex  rel.  Attorney  General,  198  111.  77, 
64  N.  E.  776;  People  v.  Diedrich,  141 
111.  665,  30  N.  E.  1038;  Crook  v.  People, 
16  111.  534;  Franklin  Union  v.  People, 
121  111.  App.  647,  reversed  on  other 
grounds  in  220  111.  355,  77  N.  E.  176, 
110  Am.  St.  Eep.  248,  4  L.  E.  A.  (N. 
S.)  1001.  Ind. — Anderson  v.  Indian- 
apolis Drop  Forging  Co.,  34  Ind.  App. 
100,  72  N.  E.  277.  imch.— People  v. 
Simonson,  9  Mich.  492,  more  of  a  civil 
than  criminaj  nature.  Mo. — Chicago, 
B.  &  Q.  E.  Co.  V.  Gildersleeve,  165  Mo. 
App.  370,  147  S.  W.  836;  Fiedler  v.  Bam- 
briek  Bros.  Const.  Co.,  162  Mo.  App. 
528,  142  S.  W.  Ull.  N.  M.— Costilla 
Land  &  Inv.  Co.  v.  Allen,  15  N.  M.  528, 
110  Pac.  847.  N.  Y.— People  v.  Dwyer, 
90  N.  Y.  402;  In  re  McCormick,  132 
App.  Div.  921,  117  N.  Y.  Supp.  70,  civil 
special  proceeding.  Pa. — Patterson  v. 
Wyoming  Valley  Dist.  Council,  31  Pa. 
Super.  112.  Utah. — Davidson  V.  Mun- 
sey,  29  Utah  181,  80  Pac.  743.  Wis. 
Vilter  Mfg.  Co.  v.  Humphrey,  132  Wis. 
587,  112  N.  W.  1095,  13  L.  E.  A.  (N. 
S.)  591.  Wyo. — Laramie  Nat.  Bank  v. 
SteinhofE,  7  Wyo.  464,  53  Pac.  299. 

[a]  Eegardless  of  how  the  case  may 
be  commenced, — that  is,  whether  by  af- 
fidavit or  petition, — and  regardless  of 
how  the  case  is  docketed, — that  is, 
whether  in  the  name  of  the  complain- 
ant or  the  people  of  the  state  against 
the  contemnor, — the   case  is,   from   its 


inception  to  its  conclusion,  in  all  its 
procedure,  essentially  a  chancery  pro- 
ceeding, conforming  itself,  in  its  plead- 
ings, character  and  quantity  of  proof 
required,  and  in  its  course  through  the 
appellate  tribunals,  to  the  rules  and 
practice  applicable  to  other  chancery 
proceedings.  Hake  v.  People,  230  111. 
174,  193,  82  N.  E.  561.  / 

[b]  Such  a  proceeding  Is  deemed 
civil  or  remedial  when  its  purpose  is  to 
indemnify  the  injured  suitor  or  coer- 
cively  to  secure  obedience  to  a  man- 
date in  his  behalf.  In  re  Merchants' 
Stock  &  G.  Co.,  223  U.  S.  639,  32  Sup. 
Ct.  339,  56  L.  ed.  584.  Compare  New 
Jersey  Patent  Co.  v.  Martin,  166  Fed. 
1010. 

53.  Se'e  5  Standard  Peoc.  384  et  seq., 
and  Gompers  v.  Bucks  Stove  &  Eange 
Co.,  221  XT.  S.  418,  442,  443,  31  Sup. 
Ct.  492,  55  L.  ed.  797,  34  L.  E.  A.  (N. 
S.)   874. 

[a]  "The  question  as  to  the  char- 
acter of  such  proceedings  has  generally 
been  raised,  in  the  appellate  court,  to 
determine  whether  the  case  could  be 
reviewed  by  writ  of  error  or  on  appeal. 
.  .  .  But  it  may  involve  much  more 
than  mere  matters  of  practice.  For, 
notwithstanding  the  many  elements  of 
similarity  in  procedure  and  punish- 
ment, there  are  some  differences  be- 
tween the  two  classes  of  proceedings 
which  involve  substantial  rights  and 
constitutional  privileges."  Gompers  v. 
Bucks  Stove  &  Eange  Co.,  221  U.  S. 
418,  31  Sup.  Ct.  492,  55  L.  ed.  797,  34 
L.  E.  A.   (N.  S.)   874. 

54.  See  the  following:  U.  S. — Gould 
V.  Sessions,  67  Fed.  163,  14  C.  C.  A. 
366;  Anarygros  V.  Anargyros  &  Co.,  191 
Fed.  208.  la. — ^First  Cong.  Church  17. 
Muscatine,  2  Iowa  69.  S.  C. — State  v. 
Nathans,  49  S.  C.  199,  205,  27  S.  E.  52. 
Va. — Baltimore,  etc.  E.  Co.  v.  Wheel- 
ing, 13  Va.  40,  57.  W.  Va;— State  ex 
rel.  Bettman  v.  Harness,  42  W.  Va.  414, 
26  S.  E.  270;  Alderson  v.  Commission- 
ers, 32  W.  Va.  640,  648,  9  S.  E.  868,  25 
Am.  St.  Eep.  840,  5  L.  E.  A.  334. 

But  see  Ex  parte  Ah   Men,   77   Gal. 
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ing  is  considered  as  an  incident  of  the  original  action."" 

The  proceeding  for  the  violation  of  an  injunction  is  a  summary  pro- 
ceeding."^ 

2.  What  Court  May.  Punish.  —  The  violation  of  an  injunction  is  a 
contempt  of  the  court  of  chancery,"'  punishable  by  that  court  alone  ;"* 
other  courts  cannot  inquire  into  it  collaterally,"^ 

The  court  awarding  the  injunction  ordinarily  has  jurisdiction  of  a  pro- 
ceeding for  contempt  for  its  violation,*"  and  not  the  court  to  which 


198,  19  Pae.  380,  11  Am.  St.  Rep.  263; 
State  V.  Thomas,  74  Kan.  36(J^  369,  86 
Pac.  499  (wherein  the  court  said:  "Still 
another  contention  is  made  of  error  in 
that  the  court  took  judicial  notice  of 
the  fact  that  it  had  issued  a  tempor- 
ary injunction  against  appellant.  It  is 
claimed  that  this  proceeding  is  criminal 
in  its  nature,  and  an  entirely  new  and 
distinct  proceeding  from  that  in  which 
the  temporary  injunction  was  issued; 
that  it  was  necessary  for  the  state  to 
prove  that  there  was  a  temporary  in- 
junction granted,  and,  in  effect,  against 
the  appellant.  We  agree  with  appel- 
lant that  the  proceeding  is  in  itg  nature 
criminal,  but  do  not  agree  with  him 
in  the  other  contention.  The  proceed- 
ing is  a  part  of  the  original  case  and 
the  court  properly  took  judicial  notice 
of  the  previous  order  granted  in  that 
case");  State  ex  ret  Curtis  v.  Durein, 
46  Kan.  695,  27  Pac.  148,  wherein  the 
court  said:  "While  the  proceeding  was 
o,f  a  criminal  nature,  it  was  really  in- 
cident to  and  one  of  the  final  steps  in 
the  civil  action  of  injunction." 

55.  See  the  following:  IT.  S. — Gomp- 
ers  V.  Bucks  Stove  &  Eange  Co.,  221 
17.  S.  418,  31  Sup.  Ct.  492,  55  L.  ed. 
797,  34  L.  E.  A.  (N.  S.)  874.  Conn. 
Grorham  v.  New  Haven,  82  Conn.  153,  72 
Atl.  1012.  lU.— Hake  v.  People,  230 
111.  174,  185,  82  N.  E.  561.  Mass.— Win- 
slow  V.  Nayson,  113  Mass.  411,  420. 
Mo. — State  ex  ret  Chicago  &  A.  E.  Co. 
V.  Bland,  189  Mo.  197,  88  S.  W.  28. 

[a]  In  Gorham  v.  New  Haven,  82 
Conn.  153,  72  Atl.  1012,  the  court  said: 
"A  motion  for  an  attachment  for  con- 
tempt, when  there  is  a  disobedience  of 
an  injunction  order,  is  not  disconnected 
from  the  decree  which  it  seeks  to  en- 
force. Lyon  V.  Lyon,  21  Conn.  185,  192. 
Such  a  proceeding  is  but  an  incident 
to  the  original  action.  In  effect  it  is 
an  application  for  an  execution  of  a 
judgment  already  rendered,  and  should 
not  be   commenced  as   a   separate  ac- 
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tion.     Winslow  v.  Noyson,   113 
411." 

[b]  In  New  York,  however,  the  pro- 
ceedings, though  considered  civil  in 
nature,  are  not  proceedings  in  the  ac- 
tion, but  are  specjal  proceedings.  Sixth 
Ave.  E.  Co.  V.  Gilbert  El.  E.  Co.,  71  N. 
Y.  430. 

[e]  The  dismissal  or  abatement  of 
the  original  action  in  which  the  injunc- 
tion was  granted  does  not  abate  and 
dispose  of  attachment  proceedings  for 
a  contempt  of  court  charged  to  have 
been  committed  while  the  injunction 
was  in  force.  State  ex  rel.  Heffron  v. 
District  Court,  26  N.  D.  32,  143  N.  W. 
143. 

56.  See  the  following:  U.  S.— Ham- 
mond Lbr,  Co.  V.  Sailors  Union  of  the 
Pacific,  149  Fed.  577;  Bate  Eefrigerat- 
ing  Co.  V.  Gillett,  30  Fed.  685;  Worces- 
ter V.  Truman,  1  McLean  483,  30  Fed. 
Cas.  No.  18,043.  Kan.— State  v.  Cutler, 
13  Kan.  131.  S.  O. — State  v.  Nathans, 
49  S.  C.  199,  27  S.  E.  52.  Wash.— State 
V.  Nicoll,  40  Wash.  517,  82  Pac.  895. 

See  also  Laramie  Nat.  Bank  v.  Stein- 
hoff,  7  Wyo.  464,  474,  53  Pac.  299,  and 
generally  the  title  "Summary  Pro- 
ceedings." 

67.    Callan  v.  McDaniel,  72  Ala.  96. 

[a]  "The  power  of  a  court,  possess- 
ing equity  jurisdiction,  to  punish,  as  a 
contempt,  the  violation  of  an  injunction 
or  restraining  order,  lawfully  granted 
by  the  court  or  a  judge  thereof  at 
chambers  or  in  vacation,  is  a  power 
which  has  long  "been  exercised  and 
never  seriously  questioned.  Eapalje 
Contempts,  section  20.  This  power  to 
punish  for  the  violation  of  an  injunc- 
tion is  incident  to  the  power  to  grant 
an  injunction,  and  may  be  exercised 
by  any  judge  having  jurisdiction  of  the 
cause  in  which  an  injunction  was  ord- 
ered." Mowrer  «.  State,  107  Ind.  539, 
8  N.  E.  561. 

58.  Callan  v.  McDaniel,  72  Ala.  96. 

59.  Callan  v.  McDaniel,  72  Ala.  96. 

60.  See  the  following:    Ala.— Gates 
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the  proceeding  is  taken  for  a  review  of  the  award.*^  But  where  there 
is  a  dissolution  of  an  injunction,  and  an  appeal  and  supersedeas,  the 
reviewing  court  has  jurisdiction  to  punish  for  contempt  in  violating 


V.  McDaniel,  4  Stew.  &  P.  69;  Gates  v. 
McDaniel,  3  Port.  356.  Cal. — ^People 
ex  rel.  Wright  v.  County  Judge,  27  Cal. 
151:  Merced  M.  Co.  v.  Fremont,  7  Cal. 
130.  lU.— Hake  v.  People,  230  111.  174, 
192,  82  N.  E.  561.  Ind.— State  v.  Tip- 
ton, 1  Blackf.  166.  la. — Manderscheid 
V.  District  Court,  69  Iowa  240,  28  N. 
W.  551.  ]Vfc. — ^State  ex  rel.  Busch  «. 
Dillon,  96  Mo.  56,  8  S.  W.  781.  lieb. 
Zimmerman  v.  State,  46  Neb.  13,  64  N. 
W.  375;  Johnson  v.  Bouton,  35  Neb. 
898,  53  N.  W.  995.  N.  Y.— Sixth  Ave. 
E.  Co.  V.  Gilbert  Blev.  E.  Co.,  71  N.  T. 
430;  Matter  of  New  York  &  Westches- 
ter Town  Site  Co.,  145  App.  Div.  630, 
130  N.  Y.  Supp.  419;  Prince  Mfg.  Co. 
V.  Prince  Metallic  Paint  Co.,  51  Hun 
443,  4  N.  Y.  Supp.  348.  rtah.— Bull- 
ion, Beck  &  Champion,  etc.  Min.  Co.  v. 
Eureka  HiU  Min.  Co.,  5  Utah  151,  13 
Pac.  174.  Vt.— Alfred  v.  Alfred,  87 
Vt.  542,  90  Atl.  580.  W.  Va.— Pow- 
hatan Coal  &  C.  Co.  V.  Eitz,  60  W.  Va. 
395,  56  S.  E.  257,  9  L.  E.  A.  (N.  S.) 
1225;  State  ex  rel.  Bettman  v.  Harness, 
42  W.  Va.  414,  26  S.  E.  270,  distinguish- 
ing  State  v.  Harper's  Ferry  Bridge  Co., 
16  W.  Va.  864,  upon  the  ground  that 
order  of  court  in  that  case  dissolved 
injunction  and  injunction  was  only 
given  life  by  the  superseding  writ  of 
the  appellate  court. 

[a]  Though  the  judge  of  a  county 
court,  acting  upon  a  bill  filed  in  the 
district  court,  grants  an  injunction,  he 
cannot  punish  a  violation  thereof;  the 
district  court  alone  has  jurisdiction. 
People  ex  rel.  Wright  v.  County  Judge, 
27  Cal.  151 ;  Johnson  V.  Bouton,  35  Neb. 
898,  53  N.  W.  995. 

[b]  A  special  judge,  (1)  appointed 
for  the  purpose  of  trying  the  injunc- 
tion suit,  has  jurisdiction  to  hear  and 
to  determine  the  charge  against  one 
violating  a  restraining  order  previously 
granted  by  the  regular  judge.  Mowrer 
V.  State,  107  Ind.  539,  8  N.  B.  561.  (2) 
But  upon  final  decree  granting  a  per- 
petual injunction,  such  special  judge 
has  no  power,  without  further  appoint- 
ihent,  to  hear  and  determine  a  con- 
tempt proceeding  for  the  triolation  of 
the  iajnnction,  since  the  violation  of 
the  injutction  was  an  offense  agaiust 
the  court,  not  the  special  judge.  Kissel 


«.  Lewis,  27  Ind.  App.  302,  61  N.  E. 
209. 

[c]  Upon  a  removal  of  the  cause 
from  a  state  to  a  federal  court,  the  lat- 
ter cannot  punish  for  a  violation  of  an 
injunction  issued,  prior  to  this  removal, 
by  the  state  court.    McLeod  v.  Duncan, 

5  McLean  342,  16  Fed.  Cas.  No.  8,898 
(it  is  to  be  noted  that  this  is  a  case 
prior  to  the  Act  of  March  5,  1875,  pro- 
viding that  an  injunction  granted  be- 
fore the  removal  from  a  state  to  a 
federal  court  continues  in  force  until 
modified  or  dissolved  by  the  latter 
court).  See  the  title  "Kemoval  of 
Causes." 

[d]  A  United  States  district  court 
has  jurisdiction  to  punish  violations  of 
injunctions  granted  by  a  circuit  court, 
the  latter  now  being  abolished  and  the 
district  court  taking  its  former  juris- 
diction. Board  of  Trade  v.  Tucker,  221 
Fed.  300. 

61.    Ala. — Gates  v.  McDaniel,  4  Stew. 

6  P.  69,  supreipe  court  will  not  enter- 
tain a  motion  for  an  attachment,  for 
the  breach  of  an  injunction,  perpetu- 
ated there  on  appeal  from  lower  court. 
Utah. — Bullion,  Beck  &  Champion  Min. 
■Co.  V.  Eureka  HUl  Min.  Co.,  5  Utah 
151,  13  Pac.  174.  Vt.— Alfred  v.  Al- 
fred, 87  Vt.  542,  90  Atl.  580.  W.  Va. 
Powhatan  Coal  &  C.  Co.  v.  Eitz,  60  W. 
Va.  395,  56  S.  B.  257,  9  L.  E.  A.  (N. 
S.)  1225;  State  ex  rel.  Bettman  v.  Har- 
ness, 42  W.  Va.  414,  26  S.  E.  270. 

Contra,  Kentucky  &  I.  Bridge  Co.  «. 
Kriegei-,  91  Ky.  625,  633,  16  S.  W.  824 
(wherein  the  court  said:  "Such  viola- 
tion, occurring  while  appeal  from  that 
judgment  is  pending,  must  be  treated 
as  especially  in  defiance  of  this  ftourt, 
because  the  lower  court  for  the  time 
has  no  power  to  enforce  obedience  to 
its  judgment");  Pennsylvania  E.  Co. 
V.  National  Docks,  etc.  Ey.  Co.,  54  N. 
J.  Eq.  647,  35  Atl.  433,  reversing  54  N. 
J.  Eq.  167,  33  Atl.  936. 

[a]  "Which  court  punishes  for  the 
contempt'?  When  an  appeal  is  per- 
fected, the  jurisdiction  of  the  appel- 
late court  over  the  subject-matter  and 
parties  attaches,  and  the  trial  court 
has  no  power  to  render  any  further  de- 
cision affecting  the  parties  in  the  cause 
until  remanded.      .  .  .  But  be  not  mis- 
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the  injunction  held  in  force  by  the  appeal  and  supersedeas,*^  until  the 
cause  is  remitted  back  to  the  lower  court,  in  which  case,  if  the  review- 
ing court  sustains  the  injunction,  the  lower  court  may  punish  a  viola- 
tion thereof.*^ 

3.  Parties  to  Proceedings  for.  —  a.  Who  May  Institute.^*  —  When 
an  injunction  is  granted  for  the  protection  of  some  private  right,  im- 
munity, or  franchise,  it  seems  to  be  the  rule  that  no  one  can  complain 
of  a  violation  of  the  same,  unless  it  be  some  one  who  has  a  present  in- 
terest in  maintaining  the  injunction,^^  or  unless  it  be  one  who  was  a 


lead  by  this  to  eonduae  that  this  de- 
termines that  in  all  cases  contempt  pro- 
ceedings must  be  in  the  appellate  court. 
The  principle  just_  stated  means  only 
that  after  appeal  the  lower  court  can 
do  nothing  more  in  the  case,  order 
nothing  further  within  the  scope  of  the 
case  as  relief,  except  to  preserve  the 
property.  The  appeal,  however,  does 
not  cover  matter  not  embraced  within 
the  issues  made  by  the  record,  though 
such  matters  may  grow  out  of  the  same 
subject."  State  v.  Harness,  42  W.  Va, 
414,  26  S.  E.  270. 

[b]  An  appeal  having  been  taken  to 
the  circuit  court  from  a  judgment  of 
the  common  pleas  granting  a  perpetual 
injunction,  a  subsequent  violation  of 
the  decree  should  be  punished  as  a 
contempt  by  the  circuit  court,  the  stat- 
ute providing  that,  notwithstanding  the 
appeal,  the  injunction  shall  continue  in- 
force  until  suspended  by  the  circuit 
judge  or  two  judges  thereof.  Menuez 
v.  Grimes  Candy  Co.,  77  Ohio  St.  386, 
83  N.  E.  82. 

[c]  Where  the  reviewing  court 
grants  a  writ  of  prohibition  against  the 
lower  court  proceeding  further  in  the 
premises,  the  reviewing  court  and  not 
the  lower  court  has  jurisdiction  of  con- 
tempt proceedings  for  violation  of  the 
injunction  awarded  in  the  lower  court. 
State  ex  rel.  Saizan  v.  Judge  of  Elev 
enth  Judicial  Dist.,  48  La.  Ann.  1501, 
21  So.  94. 

62.  La. — State  v.  Houston,  37  La. 
Ann.  852.  Mo.— State  v.  Campbell,  25 
Mo.  App.  635.  Tex.— Gulf,  C.  &  S.  F.  E. 
Co.  V.  Port  Worth  &  N.  0.  E.  Co.,  68 
Tex.  98,  2  S.  W.  199,  3  S.  W.  564.  W.  Va. 
State  V.  Harper's  Ferry  Bridge  Co.,  16 
W.  Va.  864. 

[a]  "1  Beach,  Inj.  §283,  lays  down 
that  the  lower  court  has  jurisdiction  in 
such  case;  but,  as  stated  above,  the 
law  being  that  the  order  of  the  lower 
court  dissolves  and  ends  the  injunction, 
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and  it  is  only  given  new  life  by  the 
superseding  writ  of  the  appellate  court, 
it  seems  to  me  that  the  position  taken 
in  State  v.  Bridge  Co.  is  right."  State 
V.  Harness,  42  W.  Va.  414,  26  S.  E.  270. 

63.  DoWagiae  Mfg.  Co.  v.  Minnesota 
Moline  Plow  Co.,  124  Fed.  735,  61  C.  C. 
A.  57. 

64.  See  generally  5  Standard  Peoc. 
379  et  seq.,  and  the  title  "Parties." 

65.  U.  S. — Secor  v.  Singleton,  35 
Fed.  376,  wherein  the  complainants  had 
lost  all  interest  whatsoever  in  the  maix- 
tenanee  of  the  injunction  when  the  in- 
formation therein  was  filed.  111. — ^Died- 
rieh  v.  People,  37  HI.  App.  604,  affirmed 
141  HI.  665,  30  N.  E.  1038.  Bliss. 
Cocks  V.  Simmons,  57  Miss.  183. 

See  also  Dolese  v.  McDougall,  182  111. 
486,  55  N.  E.  547,  affirming  78  HI.  App. 
629. 

[a]  "In  cases  where  an  injunction 
has  been  granted  to  enforce  or  maintain 
a  merely  private  right,  a  proceeding  in- 
stituted to  punish  a  party  for  violating 
the  order  is  very  generally  regarded  as 
a  proceeding  to  redress  a  private  in- 
jury in  which  the  public  have  no  con- 
cern, and  for  that  reason  the  prosecu- 
tor or  person  filing  the  information 
must  have  an  interest  in  the  proceed- 
ing differing  from  that  of  the  general 
public;  otherwise  the  courts  will  not 
entertain  the  information.  .  •  ;  I* 
would  seem  to  follow  that  an  injunc- 
tion obtained  to  protect  a  merely  priv- 
ate right,  is  so  far  within  the  control 
of  the  party  obtaining  it,  and  is  so  far  a 
matter  of  individual  concern,  that  only 
those  persons  who  have  a  present  in- 
terest in  the  right  to  be  protected,  can 
be  heard  to  complain  of  its  violation. 
Secor  V.  Singleton,  35  Fed.  376.  And 
see  Diedrich  v.  People,  37  HI.  App.  604, 
affirmed  141  HI.  665,  30  N.  B.  1038.  _ 

[b]  Presumption. — "If  a  person  in 
whose  favor  an  injunction  haB_  been 
granted   complains  of  its  violation,  a 


INJUNCTIONS 


291 


party  to  the  suit  in  which  the  order  was  obtained,*'  or  for  some  reason 
stands  in  privity  with  one  who  was  a  party  to  the  litigation.*'  But  pro- 
ceedings for  the  violation  of  an  injunction  need  not  in  all  cases  be  initi- 
ated by  a  party  to  the  injunction  suit.** 

b.  Who  May  Be  Adjudged  Guilty  of  Contempt.. —  A  party  to  the  in- 
junction suit  is  liable  to  be  punished  as  for  a  contempt  in  case  of  a 
violation  of  an  injunction.*"    But  persons  may  often  be  held  liable  for 


presumption  should  no  doubt  be  in- 
dulged that  he  still  has  an  interest  in 
the  subject-matter  to  which  the  injunc- 
tion Telates,-"without  any  averment  to 
that  effect;  and  if  such  interest  is 
called  in  question  by  the  respondent, 
the  court  ought  not  to  inquire  very  par- 
ticularly as  to  the  extent  of  the  prose- 
cutor's interest,  further  than  to  as- 
sure itself  that  the  prosecutor  is  not 
a  mere  intermeddler. "  Secor  v.  Single- 
ton, 35  Fed.  376. 

[c]  Eelease  or  Waiver  of  Right. — A 
party  in  whose  favor  an  injunction  has 
been  awarded  may  by  express  agree- 
ment, or  by  his  conduct,  release  the  in- 
junction, or  at  least  waive  his  right  to 
have  particular  acts  done  in  violation 
of  the  restraining  order  adjudged  to  be 
a  contempt.  Secor  v.  Singleton,  35  Fed. 
376. 

66.  Secor  v.  Singleton,  35  Fed.  376. 

67.  Secor  v.  Singleton,  35  Fed.  376. 

68.  Where  the  injuuctlon  order  for- 
bids acts  in  themselves  ofCenses  against 
the  criminal  laws  of  the  state,  any  per- 
son knowing  the  facts  may  make  the 
complaint  necessary  to  institute  the 
proceedings  for  punishing  its  violation. 
Castner  v.  Pocahontas  Collieries  Co.,  117 
Fed.  184,  where  the  court  said:  "The  in- 
junction order  here  forbade  acts  which 
are  in  themselves  offenses  against  the 
criminal  laws  of  the  state.  It  is  a  matter 
of  common  knowledge  that  strikes,  es- 
pecially strikes  of  coal  miners,  are  fre- 
quently accompanied  by  lawless  acts  of 
intimidation.  The  complaint  here 
charges  this  offense  to  the  petitioners. 
In  such  cases  the  public  is  interested. 
The  citizens  generally  are  concerned  to 
bring  to  an  end  the  reign  of  terror 
created  by  the  strikers.  Certainly  in 
contempts  of  this  character  every  citi- 
zen has  a  right  to  make  complaint 
against  persons  who,  in  violating  the 
order  of  the  court,  at  the  same  time 
violate  the  criminal  laws  of  the  state. 
Moreover,  section  1014,  Eev.  St.,  pro- 
vides that  the  procedure  for  the  ar- 
rest and  examining  trial  of   offenders 


shall  be  'agreeably  to  the  usual  mode 
of  process  in  such  state. '  Certainly  the 
usual  procedure  in  this  state  (Virginia), 
when  there  has  been  an  offense  against 
the  criminal  law,  is  for  any  person 
knowing  the  facts  to  'swear  out'  a 
warrant.  I  know  of  no  Virginia  au- 
thority requiring  a  different  course  in 
contempt   cases." 

[a]  The  complainant's  counsel  may 
conduct  the  proceedings,  even  though 
they  be  considered  as  criminal  in  nat- 
ure; the  prosecuting  attorney  is  not  re- 
quired to  conduct  them  on  that  ac- 
count. Phillips,  etc.  Co.  v.  Amalgamated, 
etc.  Workers,  208  Fed.  335,  344,  wherein 
the  court  said:  "In  Durant  v.  Wash- 
ington County,  Fed.  Cas.  No.  4,191,  Mr. 
Justice  Miller  said  that  a  prosecution 
for  contempt  of  court  is  a  criminal  pro- 
ceeding in  which  the  government  is 
interested  as  plaintiff,  and  that,  when- 
ever it  becomes  necessary  for  the  gov- 
ernment's attorney  to  appear  to  vindi- 
cate its  authority  as  represented  in  the 
court,  it  is  his  duty  to  do  so;  but  he 
prefaced  the  above  statement  with  the 
remark  that  he  was  not  aware  of  any 
instance  in  which  the  attorney  for  the 
government  had  appeared  to  present  a 
ease  for  contempt  originating  in  the 
refusal  of  a  witness  or  other  person  to 
yield  obedience  to  a  writ  issued  in  a 
suit  between  private  parties.  My  at- 
tention has  not  been  directed  to  any 
contempt  proceeding  arising  out  of  an 
order  made  in  the  main  cause  of  a 
purely  civil  character,  in  which  the  gov- 
ernment's counsel  has  appeared  to 
prosecute,  even  though  the  prosecution 
was  for  distinctively  criminal  con- 
tempt." See  also  Freeman  v.  Huron, 
8  S.  D.  435,  66  N.  W.  928. 

69.  Eobertson  v.  Hoy,  12  Smed.  & 
M.  (Miss.)  566. 

[a]  Violation  By  Employes  or 
Agents. — An  enjoined  defendant  should 
take  such  steps  as  will  enforce  obed- 
ience to  the  injunction  on  the  part  of 
his  agents  or  employes;  in  case  of  a 
violation  due  to  his  carelessness  in  this 
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the  breach  of  an  injunction,  although  not  personally  named  therein," 
nor  even  parties  to  the  suit,^^  though  there  are  authorities  to  the  ef- 
fect that  the  proceeding  can  be  directed  against  no  one  but  a  party  to 


respect,  lie  may  be  punished  for  eon- 
tempt.  Westinghouse  Air  Brake  Co.  v. 
Christenseti  Engineering  Co.,  121  Fed. 
562;  Poertner  v.  Eussel,  33  Wis.  193, 
202.  See  also  State  ex  rel.  Curtiss  v. 
Erickson,  66  Wash.  639,  120  Pac.  104, 
holding  that  flince  an  injunction  is  bind- 
ing from  the  time  the  party  is  informed 
thereof,  a  defendant  is  chargeable  with 
notice  of  an  injunctional  order  from 
the  time  of  oral  announcement  thereof 
in  open  court,  and  is  guilty  of  contempt 
if  his  employes  disobey  the  order  prior 
to  the  formal  entry.  (3)  So  too,  a  de- 
fendant enjoined  from  doing  a  desig- 
nated act  may  be  punished  for  a  breach 
thereof,  committed  by  an  agent  in  his 
presence.  Blood  v  Martin,  21  Ga.  127. 
70.  See  the  following:  111. — Plan- 
nery  v.  People,  127  111.  App.  526,  af- 
firmed,  225  111.  62,  80  N.  E.  60;  Parsons 
V.  People,  51  111.  App.  467.  Kan.^State 
V.  Cutler,  13  Kan.  131,  person  pro- 
ceeded against  not  party  to' suit  when 
injunction  granted,  but  afterwards  be- 
came a  party  of  his  own  motion,  and 
tyas  a  party  at  time  of  violation.  N.  H. 
Fowler  v.  Beckman,  66  N.  H.  424,  30 
Atl.  1117.  Eng. — Lord  Wellesley  v. 
Earl  of  Mornington,  11  Beav.  180,  50 
Eng.  Eeprint  785. 

[a]  Though  a  corporation  and  its 
directors  only  be  enjoined  by  the  terms 
of  the  writ  of  injunction,  one  not  a 
member  of  the  board,  and  therefore 
not  in  teums  enjoined  may  nevertheless 
be  held  for  a  violation  thereof,  where 
he  had  knowledge  of  the  injunction. 
Parsons  v.  People,  51  111.  App.  467. 

[b]  The  directing  officers  of  a  un- 
ion, whose  members  are  on  a  strike  and 
have  been  enjoined  from  intimidation, 
will  •  themselves  be  deemed  guilty  of  a 
violation  of  the  injunction  if  they  do 
not  prevent,  if  they  reasonably  can  do 
so,  its  violation  by  those  under  their 
control,  or  if  they  countenance  acts  of 
intimidation  and  refrain  from  using,  so 
far  as  good  faith  would  suggest,  the 
means  which  they  would  possess  of  pro- 
venting  such  acts.  Phillips,  etc.  Co.  v. 
Amalgamated,  etc.  Workers,  208  Fed. 
335.  See  generally  the  title  "Labor 
Unions." 

[c]  The  successor  in  Interest  of  one 
affected  by  a  judgment  restraining  cer- 
tain acts  is  bound  thereby  and  may  be 
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charged  with  contempt  in  case  of  a 
violation  of  the  injunction.  Lake  v. 
Superior  Court,  165  Cal.  182,  131  Pac. 
371.  And  see  Ahlers  v.  Thomas,  24  Nev. 
407,  56  Pac.  93,  77  Am.  St.  Eep.  820. 

[d]  The  attorney  (1)  of  a  party  en- 
joined from  doing  a  certain  act  may 
be  adjudged  guilty  of  contempt  in  case 
he  violates  such  injunction  (Lake  v. 
Superior  Court,  165  Oal.  182,  131  Pac. 
371.  And  see:  U.  S.— In  re  Eioe,  181 
Fed.  217.  Miss. — Eobertson  v.  Hoy,  12 
Smed.  &  M.  566.  S.  C— Watson  v.  Citi- 
zens' Sav.  Bank,  5  S.  C.  159),  (2)  es- 
pecially where  the  injunction  ran 
against  the  defendant,  his  servants, 
agents  and  employes.  Wimpy  v.  Phin- 
izy,  68  Ga.  188.  (3)  But  where  an  at- 
torney has  two  clients,  and  one  of  them 
is  enjoined,  but  the  other,  being  in  an 
independent  position  and  having  or 
claiming  different  rights  or  interests,  is 
not  enjoined,  he  cannot  ordinarily  be 
charged  with  violation  of  the  injunc- 
tion in  advising  or  acting  profession- 
ally for  the  client  not  enjoined.  Slater 
V.  Merritt,  75  N.  Y.  268.  See  also  Peo- 
ple V.  Eandall,  73  N.  Y.  416.  Compare 
Wilcox  Silver  Plate  Co.  v.  Schimmel, 
59  Mich.  524,  26  N.  W.  692. 

71.  See  the  following:  U.  S.—Ex 
parte  Lennon,  166  U.  S.  548,  17  Sup.  Ct. 
658,  41  L.  ed.  1110;  Puget  Sound  Trac- 
tion, etc.  Co.  V.  Lawrey,  202  Fed.  263; 
In  re  Eice,  181  Fed.  217;  Chisolm  v. 
Caines,  121  Fed.  397;  United  States  v. 
Sweeney,  95  Fed.  434,  447.  HI.— O'Brien 
V.  People,  216  111.  354,  366,  75  N.  E. 
108,  108  Am.  St.  Eep.  219;  Hears,  Slay- 
ton  Lbr.  Co.  V.  District  Council,  156 
111.  App.  327;  Flannery  v.  People,  127 
111.  App.  526,  532,  aprmed,  225  111.  62, 
80  N.  E.  60.  Ind. — Anderson  v.  Indian- 
apolis Drop  Forging  Co.,  34  Ind.  App. 
100,  72  N.  E.  277.  Kan.— State  v.  Cut- 
ler, 13  Kan.  131.  N.  H.— Fowler  v. 
Beckman,  66  N.  H.  424,  30  Atl.  1117. 
N.  Y.— People  ex  rel.  Stearns  v.  Marr, 
88  App.  Div.  422,  84  N.  Y.  Supp.  965. 
Ohio. — Miller  v.  Toledo  Grain,  etc.  Co., 
11  Ohio  Cir.  Dec.  629.  Tex.— Ba;  parte 
Testard,  102  Tex.  287,  115  S.  W.  1155. 

[a]  In  People  ex  rel.  Stearns  «■ 
Marr,  88  App.  Div.  422,  84  N.  Y.  Supp. 
965,  the  court  said:  "Some  stress  was 
laid,  in  the  arguroent,  upon  the  injus- 
tice of  punishment  for  the  violation  of 
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the  injunction  bill,  or  one  who  acts  as  an  agent  of  or  by  some  concert 
with  such  a  party J^ 

Corporations.' 3  —  A  municipal  corporation  cannot  be  attached  for  vio- 


an  order,  the  contents  of  which  the  in- 
dividual   was    not    familiar    with;    but 
there  is  no  more  good  reason  why  actual 
service   of  the   order   should   be   made, 
in  order  to  lay  the  foundation  for  a 
contempt   proceeding,    than   to    require 
the  service  of  a  statute  making  an  act 
a  crime,  as  preliminary  to  punishment 
of  a  person  violating  it.     The   offense 
is  one  per  se,  not  made  so  because  the 
order  was  served,  but  the  act  itself  is 
in   willful   contempt    and    violation    of 
the  decree   of  the   pourt.     The   service 
of  the  order  and  regularity  of  proced- 
ure  are   quite   independent   of   the   act 
itself,  and  so,  when  called  upon  to  de- 
termine whether  a  person  is  guilty  of 
contempt,  it  is  for  the  court  to  deter- 
mine whether  he  has  willfully,  that  is, 
with    full    knowledge    of    the    circum- 
stances,   committed    an    act    which,    so 
far  as  it  invades  the  authority  of  the 
court,     constitutes     a     contempt.     The 
service  of  the  order  is  evidence  of  his 
knowledge,  but  it  is  not  the  only  method 
of  proof.    ...    It   follows   that   such 
persons   as   participated   in   the   illegal 
acts   which    were    under    consideration 
in    this    action,    with    knowledge  that 
those  acts  were  prohibited  by  the  in- 
junction order,  might  well  be  adjudged 
in  contempt,  and  we  think  the  record 
discloses    ample    evidence    to    warrant 
the  finding  of  the  court  that  these  men 
were  acting  under  the  direction  of  the 
parties  to  the  action,  or  some  of  them, 
and  with  full  knowledge  of  the  provis- 
ions of  the  injunction  order." 

[b]  Alder  and  Abettor. — One  not  a 
party  to  the  injunction  suit  may  never- 
theless be  in  contempt  by  aiding  or 
abetting  a  party  to  the  suit  in  disobey- 
ing or  resisting  the  injunction  (Chis- 
olm  V.  Caines,  121  Fed.  397.  And  see 
Ex  parte  Testard,  102  Tex.  287,  115  S. 
W.  1155),  (2)  especially  where  the  in- 
junction runs  against  defendant  and  his 
servants,  aiders  and  abettors.  Fowler 
«.  Eeckman,  66  N.  H.  424,  30  Atl.  1117. 

[c]  Agents  and  Employes. — Where 
the  injunction  runs  against  the  defend- 
ant, his  agents  and  employes,  the  lat- 
ter may  be  punished  for  a  contempt  in 
ease  of  a  violation  by  them  after  notice 
of  the  injunction,  though  not  parties  to 
the  Buit.    Daly  v.  Amberg,  126  N.  Y. 


490,  27  N.  E.  1038;  State  v.  K'night,  3 
S.  T>.  509,  54  N.  W.  412,  44  Am.  St. 
Rep.  809.  See  also  In  re  Eice,  181  Fed, 
217;  F.X  parte  Testard,  102  Tex.  287, 
115   S.  W.   1155. 

[d]  Servants  and  agents  who,  with 
a  knowledge  of  the  injunction,  aid  in 
its  violation,  and  attorneys  who  advise 
its  violation  are  liable  for  contempt 
even  though  the  order  has  not  been 
served  upon  them.  Stolts  v.  Tuska,  82 
App.  DiV.  81,,  81  N.  Y.  Supp.  638. 

[e]  One  Using  Property.^-Under  a 
statute  providing  that  "any  person 
violating  the  terms  of  any  injunction" 
to  abate  the  nuisance  existing  in  a 
place  kept  for  the  unlawful  keeping  or 
sale  of  intoxicating  liquors  shall  be 
punished  for  contempt,  one  who  uses 
property  for  the  unlaw'ful  sale  of  in- 
toxicating liquors  may  be  punished  for. 
contempt,  though  not  a  party  to  the 
injuifction  proceedings.  Silvers  v.  Tra- 
verse, 82  Iowa  52,  47  N.  W.  88,  11  L. 
E.  A.  804. 

72.  Md. — Murdock's  Case,  2  Bland 
461,  487,  20  Am.  Dec.  381.  Neb.— Boyd 
V.  State,  19  Neb.  128,  26  N.  W.  925, 
persons  acting  in  or  occupying  a  sub- 
ordinate position  to  defendant,  or  de- 
fendants as  may  be  named,  described, 
or  in  some  manner  designated  in  the 
order.  Wash. — State  ex  ret  Victor 
Boom  Co.  V.  Peterson,  29  Wash.  571, 
577,  70  Pac.  71,  wherein  the  court  said 
that  "it  is  the  general  rule  that  only 
parties  to  the  action  are  liable  to  be 
proceeded  against  for  an  alleged  dis- 
obedience of  an  injunction  or  restrain- 
ing order  issued  therein.  .  .  .  But  it 
has  been  held  that  a  person  not  a  nom- 
inal party  to  the  action  in  which  the 
injunction  was  granted  may,  in  cer- 
tain cases,  stand  in  such  a  relation  to 
the  party  or  parties  that  he  may  be 
bound  by  the  orders  issued  therein  af- 
ter notice  thereof  has  been  given  to 
him.  Thus,  one  who  is  in  privity  with, 
or  who  occupies  the  position  of  servant, 
agent,  or  employe  of,  a  party  who  is 
enjoined,  will,  if  named,  or  in  some 
way  designated  in  the  order  of  injunc- 
tion, be  subject  to  punishment  for  will- 
fully disobeying  such   order." 

73.    See  generally  5  Standabd  Peoc. 
380, 
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lation  of  an  injunction,'*  but  its  officers  who  disobey  the  wri^  may  be.''^ 
Private  corporations  may  be  punished  for  contempts/^ 

4.  Time  for  Taking  Proceeding.  —  Proceeding  for  a  violation  of  an 
injunction  should  be  taken  without  any  unnecessary  delay."  But  un- 
til complainant's  rights  are  determined  on  the  merits  there  can  be  no 
proceeding  to  have  punishment  imposed  for  his  benefit  as  compensation 
for  any  damages  he  may  have  sustained  by  reason  of  the  defendant's 
acts.''  No  proceeding  for  a  violation  of  an  injunction,  while  in  force, 
can  be  instituted  after  the  dissolution  of  the  injunction.'^ 


74.  Bass  V.  Shakopee,  27  Minn.  250, 
4  N.  W.  619,  6  N.  W.  776.  See  also 
Franklin  Union  No.  4  v.  People,  220  111. 
355,  372,  77  N.  E.  176,  110  Am.  St.  Eep. 
248,  4  L.  E.  A.  (N.  S.)  1001;  and  5 
Standard  Peoc.  380. 

75.  Bass  «.  Shakopee,  27  Minn.  250, 
4  N.  W,  619,  6  N.  W.  776;  Davis  v. 
Mayor,  etc.,  1  Duer  (N.  Y.)  451. 

76.  U.  S. — ^TJnited  States  v.  Mem- 
phis, etc.  E.  Co.,  6  Fed.  237.  Cal. 
Golden  Grate  Consol.  H.  M.  Co.  v.  Su- 
perior Court.,  65  Cal.  187,  3  Pae.  628. 
ni. — Franklin  Union  No.  4  v.  People, 
220  111.  355,  370,  77  N.  E.  176,  110  Am. 
St.  Eep.  248,  4  L.  E.  A.  (N.  S.)  1001, 
disUnguishing  Sercomb  v.  Catlin,  128  111. 
556,  21  N.  E.  606,  15  Am.  St.  Eep.  147. 
Mo. — Fiedler  v.  Bambrick  Bros.  Const. 
Co.,  162  Mo.  App.  528,  142  S.  W.  1111. 
N.  Y. — Mayor,  etc.  of  New  York  v.  New 
York  &  Staten  Isl.  Ferry  Co.,  64  N.  Y. 
622;  People  v.  Albany,  etc.  E.  Co.,  20 
How.  Pr.  358,  12  Abb.  Pr.  171. 

[a]  "High,  in  his  work  on  Injunc- 
tions, (sec.  1460,)  says:  'A  court  of 
equity  has  jurisdiction  to  punish  a  cor- 
poration as  well  as  a  private  person  for 
contempt  in  violating  an  injunction.' 
He  cites  in  support  of  the  text.  Mayor 
V.  New  York  &  Staten  Island  Ferry  Co., 
64  N.  Y.  622.  In  that  case  the  action 
of  the  trial  court  in  imposing  a  fine 
upon  the  defendant  Tailroad  company 
for  the  violation  of  an  injunction  was 
sustained,  and  it  was  in  express  terms 
held  a  defendant  corporation  would  be 
fined  for  violating  an  injunction." 
Franklin  Union  No.  4  v.  People,  220  111. 
355,  371,  77  N.  B.  176,  110  Am.  St.  Eep. 
248,  4  L.  E.  A.  (N.  S.)  1001. 

77.  Matheson  v.  Hanna,  122  Fed. 
836;  Gulf,  C.  &  S.  F.  E.  Co.  v.  Ft. 
"Worth  &  N.  O.  E.  Co.,  68  Tex.  98,  2  S. 
W.  199,  3  S.  W.  564,  holding,  however, 
that  there  were  not  such  laches  in  this 
case  as  would  defeat  proceeding. 

[a]     "In  Daniel's  Chancery  Practice 
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it  is  laid  down  in  substance  that  when 
the  act  sought  to  be  restrained  has 
been  acquiesced  in  by  the  complainant 
for  an  unreasonable  time  an  injunction 
will  not  be  granted.  (3  Daniel's  Chan- 
cery Practice,  star  page  1860,  and  cases 
cited.)  Also,  when  the  writ  has  been 
granted  and  there  has  been  consider- 
able delay  in  having  it  served,  an  at- 
tachment for  disobedience  will  be  re- 
fused, although  the  defendant  was  in 
court  when  the  injunction  was  granted, 
and  had  actual  notice  of  the  order.  (2 
High  on  Injunctions,  section  1451.) 
This  rule  does  not  apply  when  the  writ 
has  been  promptly  served.  In  Dale  v. 
Eoosevelt,  1  Paige,  35,  it  is  held  that 
an  injunction  is  not  waived  by  delay 
in  applying  for  an  attachment  for  its 
violation."  Gulf,  C.  &  S.  F.  E.  Co.  v. 
Ft.  Worth  &  N.  O.  E.  Co.,  68  Tex.  98, 
2  S.  W.  199,  3  S.  W.  564. 

78.  New  Jersey  Patent  Co.  v.  Mar- 
tin, 166  Fed.  1010. 

79.  Moat  V.  Holbein,  2  Edw.  Ch.  (N. 
Y.)  188. 

[a]  But  a  pending  proceedjng  will 
not  be  dismissed  upon  dissolution  of 
the  injunction.  Crook  v.  People,  16  III. 
534,  wherein  the  court  said:  "The  first 
objection  we  notice  is,  that  no  attach- 
ment for  a  contempt,  by  breach  of  an 
injunction,  can  issue,  after  the  dissolu- 
tion of  the  injunction.  The  case  cited, 
Moat  V.  Holbein,  2  Edw.  Ch.  E.  188, 
does  not  lay  down  the  rule  in  reference 
to  issuing  an  alias  attachment  after 
dissolution.  The  party  there  had  never 
been  charged  and  proceeded  against  for 
the  alleged  contempt,  during  the  con- 
tinuance of  the  injunction.  Here  they 
had  been  under  recognizance  to  answer. 
When  the  charge  is  made,  it  becomes  a 
distinct  proceeding  on  laehalf  of  the 
people,  and  will  not  depend  upon  the 
continuance  of  the  injunction.  Although 
an  application  for  an  attachment  orig- 
inally, might  be  refused,  after  dissolu- 
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Such  proceeding  may  "be  taken  at  chambers  by  express  provision  of  stat- 
ute in  some  states.'" 

5.  How  Proceeding  Instituted.  —  a.  In  General.  —  The  proceed- 
ing for  punishing  one  accused  of  violating  an  injunction  or  restraining 
order  may  be  initiated  either  by  petition,^^  or  affidavit,'^  upon  which  an 


tion  of  the  injunction,  yet  a  pending  ac- 
cusation would  not  be  dismissed." 

[b]  A  motion  to  dissolve  and  a  peti- 
tion for  a  rule  against  the  defendant 
for  contempt  for  violation  of  an  injunc- 
tion order  may  be  considered  at  the 
same  time.  Steelamith  v.  Maher  Oil 
Co.,  47  W.  Va.  391,  35  S.  E.  15.  As  to 
time  for  making  motion  to  dissolve,  see 
supra,  XI,  P,  5. 

80.  See  the  statutes,  and  State  ». 
Cutler,  13  Kan.  131,  under  Gen.  St. 
676,  §247. 

[a]  A  statute,  providing  for  the 
postponement  of  final  judgment  in  con- 
tempt proceedings  until  the  next  term 
of  court,  has  reference  only  to  proceed- 
ings before  a  judge  at  chambers  for 
violation  of  an  injunction;  it  has  no 
application  to  proceedings  by  the  court 
when  regularly  convened  for  business. 
Shore  v.  People,  26  Colo.  516,  59  Pao. 
49;  People  ex  rel.  Darby  v.  District 
Court,  19  Colo.  343,  35  Pac.  731,  both 
under  §149  Civ.  Code. 

81.  U.  S.— Amer.  Const.  Co.  v.  Jack- 
sonville, etc.  E.  Co.,  52  Fed.  937.  111. 
Hake  v.  People,  230  111.  174,  192,  82 
N.  E.  561;  Plannery  v.  People,  225  El. 
62,  80  N.  E.  60,  affirming  127  HI.  App. 
526.  Md.— Murdoek's  Case,  2  Bland 
461,  486,  20  Am.  Dec.  381. 

82.  See  the  following:  V.  S.— Sona 
V.  Aluminum  Castings  Co.,  214  Fed. 
936,  131  C.  0.  A.  232.  Ark.— York  v. 
State,  89  Ark.  72,  115  S.  W.  948.  Cal. 
Ea;  parte  Ah  Men,  77  Cal.  198,  19  Pac. 
380,  11  Am.  St.  Eep.  263.  lU.— Hake 
V.  People,  230  HI.  174,  192,  82  N.  E. 
561;  Plannery  v.  People,  225  111.  62,  80 
N.  E.  60,  affirimng  127  111,  App.  526. 
la.— Jordan  v.  Circuit  Court,  69  Iowa 
177,  28  N.  W.  548.  Kan.— State  v. 
Cutler,  13  Kan.  131.  Mont.— State 
ex  rel.  Gemmell  v.  Clancy,  24  Mont. 
359,  61  Pac.  987,  under  a  statute  pro- 
viding that  when  a  contempt  not  in 
the  presence  of  the  court  is  committed, 
an  affidavit  shall  be  presented  of  the 
facts  constituting  the  contempt.  Ore. 
State  V.  Sieber,  49  Ore.  1,  88  Pac.  313. 
Wash.— State  v.  NieoU,  40  Wash.  517, 
523,  82  Pac.  895;  State  ex  rel.  Victor 


Boom  Co.  V.  Peterson,  29  Wash.  571, 
577,  70  Pac.  71.  Wyo. — Laramie  Nat. 
Bank  v.  Steinhoff,  7  Wyo.  464,  473,  53 
Pae.  299. 

[a]  "It  is  sufficient  if,  either  by 
petition  or  sworn  statements,  the  mat- 
ter complained'  of  is  brought  to  the 
attention  of  the  court."  Flaanery  v. 
People,  225  HI.  62,  80  N.  E.  65. 

[b]  NTo  petition  is  necessary;  an 
affidavit  setting  forth  the  particular 
respects  in  which  the  injunction  is  be- 
ing violated  is  sufficient.  Franklin 
Union  No.  4  v.  People,  220  111.  355, 
382,-  77  N.  E.  176,  186,  110  Am.  St. 
Eep.  248,  4  L.  E.  A.  (N.  S.)  1001; 
O'Brien  v.  People,  216  111.  354,  368, 
75  N.  E.  108,  113,  108  Am.  St.  Eep. 
219;  Oster  v.  People,  192  111.  473,  61 
N.  E.  469,  56  L.  E.  A.  462. 

[c]  A  written  declaration  in  the 
form  of  a  complaint,  properly  sworn 
to  and  certified,  sufficiently  complies 
with  a  statutory  requirement  that  such 
proceeding  be  initiated  by  an  affidavit, 
especially  when  such  declaration  is  in- 
tended to  constitute  an  affidavit.  State 
ex  rel.  Victor  Boom  Co.  v.  Peterson, 
29  Wash.  571,  70  Pac.  71. 

[d]  The  charge  may  be  tried  upon 
the  original  aflidavit  filed  in  the  pro- 
ceeding, and  not  upon  any  formal  plead- 
ings.    State  V.  Cutler,  13  Kan.  131. 

[e]  Under  the  Wyoming  statute,  an 
attachment  may  be  issued  by  the 
court  or  judge,  upon  being  satisfied  by 
affidavit  of  the  breach  of  the  injunc- 
tion or  restraining  order,  against  the 
party  guilty  of  the  same.  An  affidavit 
is  required  in  accordance  with  the 
usual  practice  in  civil  contempts,  in- 
dicating a  statutory  recognition  of  the 
right  of  one  benefited  by  an  injunc- 
tion to  ask  the  assistance  of  the  court 
in  protecting  him  against  its  violation. 
Laramie  Nat.  Bank  v.  Steinhoff,  7  Wyo. 
464,  474,  53  Pac.  299. 

[f]  A  new  affidavit  is  not  necessary 
where  the  court,  upon  the  hearing  of 
the  contempt  proceeding,  orders  the  ad- 
dition of  another  party  defendant,  who 
is  before  the  court.  State  v.  NicoU,  40 
Wash.  517,  82  Pao.  895. 
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attachment  is  issued  by  the  proper  court  or  judge,''  or  a  citation  or 
order  is  issued  for  the  party  accused  of  such  violation  to  show  cause 
why  he  should  not  be  punished  therefor.**  It  is  not  essential  that  an 
information  be  filed  where  the  proceeding  is  considered  as  criminal  in 
nature,*^  although  there  is  no  harm  in  doing  it.*° 

Where  the  violation  of  an  injunction  is  considered  a  criminal  con- 
tempt, the  proceedings  to  punish  a  party  accused  thereof  must  be  strict- 
ly pursued.'^ 

b.  Notice.  —  A  person  charged  with  violating  an  injunction  is  en- 
titled to  notice  of  the  proceeding  to  punish  him  therefor.**    But  where 


83.  See  the  following:  XT.  S. — Amer- 
ican Const.  Co.  V.  Jacksonville,  etc.  E. 
Co.,  52  Fed.  -937;  Monroe  v.  Harkness, 
1  Craneh  C.  C.  157,  17  Fed.'  Cas.  No. 
9,715.  Ark.  — Kirby's  Dig.,  §3989, 
"upon  the  production  of  evidence  by 
affidavit  of  thfe  breach  of  the  injunc- 
tion, against  the  party  committing  the 
same."  Colo. — Shore  v.  People,  26  Colo. 
516,  59  Pac.  49,  §323,  Code,  1887,  ex- 
pressly authorizes  warrant  of  attach- 
ment.   Ga ^Byne  v.  Byne,  54  Ga.  258. 

la.— State  1).  Baldwin,  57  Iowa  266,  10 
N.  W.  645,  by  statute.  Kan.^State  v. 
McCarley,  74  Kan.  874,  87  Pac.  743. 
Md.— Murdoek 's  Case,  2  Bland  461, 
486,  20  Am.  Dec.  381.  Miss.- Robert- 
son V.  Hoy,  12  Smed.  &  M.  566;  Com- 
mercial Bank  v.  Waters,  10  Smed.  & 
M.  559.  N.  J.— Newark  Plank  Eoad  Co. 
V.  Elmer,  9  N.  J.  Eq.  754.  N.  Y.— Liv- 
ingston V.  Gibbous,  4  Johns.  Ch.  571; 
In  the  Matter  of  Vanderbilt,  4  Johns. 
Ch.  57;  Sehoonmaker  v.  Gillett,  3  Johns. 
Ch.  311.  Ore.— State  v.  Sieber,  49  Ore. 
1,  88  Pac.  313. 

As  '  to  what  court  may  punish,  see 
supra,  XV,  C. 

[a]  Mandamus  will  lie  to  compel 
issuance  of  attachment  in  proper  case. 
Merced  M.  Co.  v.  Fremont,  7  Cal.  130. 
See  generally  the  title   "Mandamus." 

84.  See  the  following:  U.  S. — Eureka 
Lake,  etc.  Canal  Co.  v.  Superior  Court, 
116  U.  S.  410,  6  Sup.  Ct.  429,  29  L. 
ed.  671.  Cal. — ^Lake  v.  Superior  Court, 
165  Cal.  182,  131  Pac.  371;  Golden 
Gate  Coneol.  H.  M.  Co.  v.  Superior 
Court,  65  Cal.  187,  3  Pac.  628.  Colo. 
Shore  v.  People,  26  Colo.  516,  59  Pac. 
49.  la. — Manderscheid  v.  District  Court, 
69  Iowa  240,  28  N.  W.  551.  Ky.— Ear- 
rone  V.  Moseley  Bros.,  144  Ky.  294, 
137  S.  W.  1048.  Mojit.— State  ex  rel. 
Gemmell  v.  Clancy,  24  Mont.  359,  61 
Pac.  987.  N.  J.— Eodberg  v.  Lamach- 
insky   (N.   J.  Bq.),   74  Atl.  44,  better 
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modern  prooedufe.  N.  Y. — ^McCredie  v. 
Senior,  4  Paige  Ch.  378.  Ore.— State 
V.  Sieber,  49  Ore.  1,  88  Pac.  313.  S.  C. 
Columbia  Waterpower  Co.  v.  Columbia, 
4  S.  C.  388.  Tenn.— Eutherford  v.  Met- 
calf,  5  Hayw.  58.  Wash. — State  ex  rel. 
Victor  Boom  Co.  v.  Peterson,  29  Wash. 
571,  577,  70  Pac.  71. 

[a]  Discretion  of  Court. — The  selec- 
tion of  the  procedure  after  the  filing 
of  the  affidavit,  that  is,  whether  it  be 
by  order  to  show  cause  or  by  issuance 
of  a  warrant  of  arrest  in  the  first  in- 
stance, is  discretionary  with  the  court 
under  some  statutes.  State  v.  Sieber, 
49  Ore.  1,  88  Pac.  313. 

[b]  In  England,  (1)  upon  the  breach 
of  a  prohibitory  injunction,  the  proper 
course  is  by  motion  to  commit  defend- 
ant, not  that  he  shall  show  cause  why 
he  should  not  be  committed.  Anger- 
stein  i).  Hunt,  6  Ves.  Jr.  488,  31  Eng. 
Eeprint  1158;  Mander  «.  Falcke,  3  Ch. 
Div.  488,  40  W.  E.  31.  Compare  Durant 
V.  Moore,  2  Euss.  &  M.  33,  39  Eng.  Ee- 
print 307,  holding  order  nisi  in  first 
instance  good.  (2)  But  where  the  in- 
junction is  mandatory,  then  the  course 
is  to  move  for  an  order,  that  defendant 
shall  do  the  required  act  by  a  particular 
day,  or  stand  committed.  See  Anger- 
stein  V.  Hunt,  &  Ves.  Jr.  488,  31  Eng. 
Eeprint  1158. 

[c]  The  early  rule  In  the  United 
States  courts  followed  the  English  prac- 
tice. See  Worcester  v.  Truman,  1  Mc- 
Lean 483,  30  Fed.  Cas.  No.  18,043. 

85.  United  States  v.  Agler,  62  Fed. 
824. 

86.  United  States  v.  Agler,  62  Fed. 
824. 

87.  State  V.  Sieber,  49  Ore.  1,  »» 
Pae.  313.  See  also  Worcester  v.  Tru- 
man, 1  McLean  483,  30  Fed.  Cas.  No. 
18,043.  „     ■ 

88.  See  the  following:  XT.  S.— Wor- 
cester V.   Truman,  1  MeL'ean  4M,  »' 
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such  person  appears  and  defends  the  proceeding,  notice  thereof  is  un- 
necessary.*® 

The  service  of  such  notices  is  governed  by  the  usual  rules  governing 
service  of  process  and  papers.*" 


Ted.  Cas.  No.  18,043.  Mont.— State 
ex  rel.  Gemmell  v.  Clancy,  24  Mont. 
359,  364,  61  Pae.  987.  Pa.— New 
Brighton,  etc.  R.  Co.  i).  Pittsburgh,  etc. 
E.  Co.,  105  Pa.  13,  24.  Can.— Melling 
V.  Ellis,  7  TJ.  C.  L.  J.  18. 

[a]  "Cases  of  extraordinary  emer- 
gency, however,  may  arise,  in  which  a 
strict  observance  of  the  rule  would  de- 
feat the  ends  of  justice  and  might 
lead  to  deplorable  consequences.  Such 
exceptional  cases  are  very  rare;  but 
when  they  do  occur  and  satisfactory 
cause  is  shown,  the  court  may,  in  the 
exercise  of  a  sound  discretion,  dispense 
with  notice  and  forthwith  award  an 
attachment."  New  Brighton,  etc.  R. 
Co.  V.  Pittsburgh,  etc.  E.  Co.,  105 
Pa.  13. 

[b]  As  to  proceeding  upon  short- 
ened notice,  see  Sixth  Ave.  E.  Co. 
V.  Gilbert  El.  E.  Co.,  71  N.  Y.  430,  and 
generally  the  title  "Notice." 

89.  Ex  parte  Miller,  129  Ala.  130, 
30  So.  611,  87  Am.  St.  Eep.  49.  See 
also  Sona  v.  Aluminum  Castings  Co., 
214  Fed.  936,  131  G.  C.  A.  232,  hold- 
ing failure  to  serve  could,  at  most, 
have  been  ground  for  continuance  only, 
which  in  this  case  was  not  even  in- 
sisted upon.  But  see  Ellerton  v.  Thirsk, 
1  Jac.  &  W.  376,  37  Eng.  Reprint  419 
(holding  that  notice  cannot  be  dis- 
pensed with  though  counsel  undertake 
to  appear  for  the  party) ;  also  Mauder 
V.  Ealeke,  3  Ch.  Div.  488,  40  W.  E.  31, 
holding  that  the  defendant,  by  his  ap- 
pearance to  take  objection,  does  not 
waive  an  irregularity  in  the  service  of 
the  notice  of  motion  to   commit. 

[a]  Though  rule  to  show  cause  is 
not  served,  if  parties  appear  and  at- 
tempt to  show  cause,  they  are  not 
prejudiced  by  irregularity  in  not  serv- 
ing order.  Manderscheid  v.  District 
Court,  69  Iowa  240,  28  N.  W.  551. 

90.  See  generally  the  title  "Service 
of  Process  and  Papers." 

[a]  In  England,  the  rule  of  practice 
requires  personal  service  of  a  notice  of 
motion  to  commit  far  breach  of  an 
injunction.  Ellerton  v.  Thirsk,  1  Jac. 
&  W.  376,  37  Eng.  Eeprint  419.  Anger- 
stein  V.  Hunt,  6  Ves.  Jr.  488,  31  Eng. 
Eeprint    1158.      And    see    Mauder    v. 


Falcke,  3  Ch.  Div.  488,  40  W.  R.  31; 
Durant  v.  Moore,  2  Russ.  &  M.  33,  39 
Eng.  Reprint  307,  holding  that  an  order 
to  show  cause  why  a  party  should  not 
be  committed  for  breach  of  an  injunc- 
tion may  be  served  personally. 

[b]  The  same  rule  obtained  in  this 
country  at  an  early  date.  Worcester 
V.  Truman,  1  McLean  483,  30  Fed.  Cas. 
No.  18,043,  relying  on  Angerstein  v. 
Hunt,  6  Ves.  Jr.  488,  31  Eng.  Eeprint 
1158. 

[e]  Substituted  service  upon  the  at- 
torney of  one  accused  of  violating  an 
injunction  has  been  permitted  where 
person  accused  leaves  jurisdiction  of 
court.  Parwell  v.  Walbridge,  3  Grant 
Ch.   (U.  C.)   628. 

[d]  Service  of  orders  to  show  cause 
why  a  corporation  should  not  be  pun- 
ished for  contempt  in  disobeying  the 
injunction  may  be  served  upon  its  at- 
torneys, where  its  officers  conceal  them- 
selves for  the  purpose  of  evading  serv- 
ice. Eureka  Lake,  etc.  Canal  Co.  v. 
Yuba  County,  116  U.  S.  410,  418,  6  Sup. 
Ct.  429,  29  L.  ed.  671;  Eureka  Lake  & 
Y.  Canal  Co.  v.  Superior  Ct.,  66  Cal. 
311,  5  Pac.  490;  Golden  Gate  Consol. 
H.  &  M.  Co.  V.  Superior  Court,  65  Cal. 
187,  3  Pac.  628. 

[e]  ."To  deny  the  court  the  power 
of  calling  on  a  concealed  corporation, 
through  its  chosen  attorney  of  record 
in  a  suit  to  appear  and  answer  to  a 
charge  of  contempt  for  disobeying  the 
orders  of  the  court  duly  entered  in 
that  suit,  would  be.  to  deny  it  the 
power  of  vindicating  its  authority  and 
enforcing  obedience  to  its  lawful  com- 
mands against  a  party  personally  sub- 
jected to  its  jurisdiction.  Although 
the  proceeding  may  be  criminal  in  its 
nature,  it  grows  out  of  the  suit  to 
which  the  person  proceeded  against  is 
a  party  and  actually  represented  by  an 
attorney.  Ordinarily  a  corporation  has, 
in  such  a  case  a  right  to  service  of  an 
order  to  show  cause  upon  some  officer  or 
agent,  but  if  its  officers  or  agents  keep 
themselves  out  of  the  way  for  the 
express  purpose  of  avoiding  such  a 
service,  it  cannot  justly  complain  if 
service  on  its  attorney  is  made  the 
equivalent  of  that  which  its  agents  by 
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6.  Pleadings  and  Process.^^  —  a.  Entitling.  —  The  proceeding  to 
punish  one  for  contempt  in  violating  an  injunction  is  sometimes  en- 
titled in  the  name  of  the  state  at  the  relation  of  the  party  complaining.'^ 
Indeed,  under  some  circumstances  the  proceeding  should  be  so  en- 
titled.^^  It  may  be  carried  on  under  the  names  "of  the  original  parties 
to  the  injunction  suit,  under  some  circumstances,  however.'* 


their  wrongful  acts  have  made  impos- 
sible." Eureka  Lake  Company  v.  Yuba 
County,  116  U.  S.  410,  417,  6  Sup.  Ct. 
429,  29  L.  ed.  671. 

[f  ]  Service  upon  attorney  appearing 
for  corporation  in  injunction  suit 
though  not  formally  substituted  for  the 
attorneys  of  record  sufficient.  Golden 
Gate  Consol.  H.  M.  Co.  v.  Superior 
Court,   65   Cal.  187,  3  Pae.  628. 

91.  See  generally  5  Standard  Peoc. 
396,  et  seq. 

92.  lU.— Hake  v.  People,  230  111.  174, 
193,  82  N.  E.  561;  People  v.  Diedrieh, 
141  111.  665,  30  N.  E.  1038.  N.  Y. 
People  V.  Craft,  7  Paige  Ch.  325.  Wyo. 
Porter  v.  State,  16  Wyo..  131,  92  Pac. 
385  (may  be  brought  on  the  relation 
of  party  or  in  name  of  state) ;  Laramie 
Nat.  Bank  v.  SteinhofE,  7  Wyo.  464,  474, 
53  Pac.  299,  quoting  with  approval  from 
People  V.  Diedrieh,  141  111.  665,  30 
N.  E.  1038. 

93.  Ore.— State  v.  Sieber,  49  Ore.  1, 
88  Pac.  313,  must  be  in  name  of  state  or 
in  its  name  on  the  relation  of  a  pri- 
vate party.  W.  Va. — Alderson  v.  Com- 
missioners, 32  W.  Va.  640,  648,  9  S.  E. 
868,  25  Am.  St.  Eep.  840,  5  L.  E.  A. 
334;  State  v.  Irwin,  30  W.  Va.  404,  4 
S.  E.  413.  Wis.— Vilter  Mfg.  Co.  v. 
Humphrey,  132  Wis.  587,  112  N.  W. 
1095,  13  L.  E.  A.  (N.  S.)  591. 

See  also  State  v.  Harper's  Perry 
Bridge  Co.,  16  W.  Va.  864,  874,  hold- 
ing that  "before  the  attachment  is- 
sues, the  proceedings  are  to  be  en- 
titled in  the  names  of  the  parties;  but 
afterwards  in  the  name  of  the  state." 

[a]  Where  proceeding  considered 
criminal  in  nature,  it  should  be  brought 
in  the  name  of  the  state,  rather  than 
in  the  names  of  the  original  parties 
to  the  injunction  suit.  Anargyros  v. 
Anargyros  &  Co.,  191  Fed.  208;  Vilter 
Mfg.  Co.  V.  Humphrey,  132  Wis.  587, 
112  N.  W.  1095,  13  L.  E.  A.  (N.  S.) 
591. 

[b]  In  Anargyros  v.  Anargyros  & 
Co.,  191  Fed.  208,  the  court  said  that 
"as  suggested  in  the  Gompers  case,  it 
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is  inappropriate  in  a  criminal  contempt 
to  entitle  the  proceeding  in  the  civil 
case;  that  of  itself  being  indicative 
that  the  proceeding  is  merely  a  part  of 
the  main  controversy  and  for  a  civil 
and  remedial  purpose.  A  criminal  con- 
tempt is  no  part  of  the  main  case;  it 
is  a  proceeding  independent  and  apart, 
in  the  nature  of  a  criminal  prosecution, 
and  should  have  a  title  of  its  own, 
appropriate  to  indicate  its  character." 
Compare  supra,  XV,  B. 

94.  See  the  following:  U.  S.— Gom- 
pers V.  Buck's  Stove  &  Eange  Co.,  221 
U.  S.  418,  31  Sup.  Ct.  492,  55  L.  ed. 
797,  34  L.  E.  A.  (N.  S.)  874;  Puget 
Sound  Traction,  etc.  Co.  v.  Lawrey,  202 
Fed.  263;  Fischer  v.  Hayes,  6  Fed.  63, 
70,  19  Blatchf.  13.  Cal.— Ea;  parte  Ah 
Men,  77  Cal.  198,  19  Pac.  380,  11  Am. 
St.  Eep.  263.  111.— Hake  v.  People,  230 
111.  174,  193,  82  N.  E.  561;  People  v. 
Diedrieh,  141  111.  665,  30  N.  E.  1038. 
la. — Manderscheid  v.  District  Court,  69 
Iowa  240,  28  N.  W.  551.  Mass.— Wins- 
low  V.  Nayson,  113  Mass.  411,  420. 
N.  Y. — People  v.  Ctaft,  7  Paige  Ch. 
325.  S.  D.— Freeman  v.  Huron,  8  S.  D. 
435,  66  N.  W.  928.  Wyo.— Porter  v. 
State,  16  Wyo.  131,  92  Pac.  385  (prefer- 
ably entitled  in  cause  or  proceeding  out 
of  which  contempt  arose) ;  Laramie  ■ 
Nat.  Bank  v.  Steinhoff,  7  Wyo.  464, 
474,  53  Pac.  299. 

Compare  First  Cong.  Church  v.  Mus- 
catine, 2  Iowa  69,  holding  that  the 
proceeding  should  not  be  entitled  as 
of  the  original  cause,  where  it  is  con- 
sidered as  separate  and  distinct  from 
that  proceeding. 

[a]  In  Freeman  v.  Huron,  8  S.  D. 
435,  66  N.  W.  928,  the  court  said:  "It 
would  be  better  practice  to  institute 
an  independent  action  in  the  name  of 
the  state,  and  assimilate  the  proceed- 
ing to  the  criminal  procedure  as  nearly 
as  practicable;  but,  believing  the 
course  adopted  in  the  court  below  was 
warranted  by  abundant  authority,  and 
that  it  did  not  tend  to  prejudice  the 
accused  in  respect  to  any  substantial 
right,  we  hold  there  was  no  reversible 
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b.  Petition  or  Affidavit.  —  The  affidavit  of  facts  forming  the  basis 
of  judicial  action  must  show  upon  its  face  a  ease  of  contempt. °^  But 
the  alleged  contempt  need  not  be  set  out  in  the  petition  or  affidavit 
with  the  same  particularity^^  as  is  required  in  a  criminal  information 


error  in  the  manner  of  entitling  the 
affidavit   and   other   papers,    .    .    . " 

[b]  Waiver. — By  voluntarily  ap- 
pearing, filing  an  answer,  and  submit- 
ting to  a  hearing  without  objecting 
to  jurisdiction,  upon  a  rule  to  show 
cause  why  he  should  not  be  punished 
as  for  contempt  for  an  alleged  dis- 
obedience of  the  injunction,  an  injunc- 
tion defendant  waives  the  irregularity, 
if  any,  in  bringing  and  entitling  the 
fcontempt  proceeding  in  the  name  of 
the  state  as  plaintiff.  Porter  v.  State, 
16  Wyo.  131,  92  Pac.  385. 

95.  See  the  following:  TJ.  S. — Sena 
V.  Aluminum  Castings  Co.,  214  Fed. 
936,  131  C.  C.  A.  232.  Cal.— Hutton 
V.  Superior  Court,  147  Cal.  156,  81  Pac. 
409.  Ore.— State  v.  Sieber,  49  Ore.  1, 
88  Pac.  313,  314. 

[a]  "In  such  a  ease,  it  is  immate- 
rial what  may  be  shown  to  the  court 
upon  the  hearing,  or  specified  and 
found  by  the  court  in  its  decree  ad- 
judging the  accused  guilty  of  contempt. 
The  proceedings  are  void  ab  initio.  The 
affidavit  or  affidavits  upon  which  the 
contempt  proceeding  is  based  constitute 
the  complaint,  and  unless  they,  upon 
their  face,  charge  facts  constituting  a 
contempt,  the  court  is  without  juris- 
diction to  proceed."  Hutton  v.  Supe- 
rior Court,  147   Cal.   156,  81  Pac.  409. 

[b]  Though  the  affidavit  in  a  pro- 
ceeding for  the  violation  of  an  injunc- 
tion restraining  a  corporation,  its  offi- 
cers, agents,  superintendents,  managers, 
servants,  and  employes  from  the  com- 
mission of  certain  acts  did  not  state  In 
terms  that  the  contemners  were  officers, 
agents,  superintendents,  managers,  ser- 
vants or  employes  of  the  corporation, 
it  was  sufficient  where  it  did  state  that 
they  had  full  knowledge  of  the  issuance, 
service  and  effect  of  the  injunction,  that 
they  did  the  acts  complained  of  in  vio- 
lation of  the  injunction  and  in  contempt 
of  the  authority  of  the  court  issuing  it. 
Hedges  v.  ^menov  Court,  67  Cal.  405, 
7  Pac.  767. 

[e]  Form  Affidavit  on  Order  to 
Show    Cause.— (Title     of     Court     and 

Cause.)    ,  being  duly  sworn  on 

oath  deposes  and  says,  that  heretofore 
an  injunction  wsis  issued  out  of  said 


court  in  a  certain  suit  wherein 

was  plaintiff  and  was  defend- 
ant;   that   said   injunction   was   issued 

on  behalf  of  said  restraining 

the ,  (his  agents  and  employees 

and  all  persons  acting  for  him  and  all 
persons  claiming  under  him  or  in  privity 
with  him)  from  (specify  act  re- 
strained). 

Deponent   say§   that   said   defendant, 

,  was  present  in  court  and  had 

full  knowledge  of  the  granting  of  said 
injunction  and  that  said  defendant  has, 
as  deponent  is  informed  and  believes, 
full  knowledge  of  the  issuance  there- 
of; that  said  injunction  is  still  in 
force. 

Deponent  further  says  that  (state 
facts  showing  violation  charged). 

Wherefore  deponent  says  that  defend- 
ant is  guilty  of  a  violation  of  said 
injunction,  (contrary  to  the  lg,ws  and 
the  statutes,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of 
— . .) ;  and  prays  that  said  de- 
fendant be  required  to  show  cause  why 
he  should  not  be  punished  for  contempt, 
for  violation  of  said  injunction.  (Sig- 
nature and  Verification.) 
See  People  v.  District  Court,  19  Colo. 
343. 

96.  Anargyros  v.  Anargyros  &  Co., 
191  Fed.  208;  Hake  v.  People,  230  111. 
174,  192,  82  N.  E.  561;  Franklin  Union 
No.  4  V.  People,  220  111.  355,  382,  77 
N.  E.  176,  110  Am.  St.  Eep.  248,  4  L. 
E.  A.  (N.  S.)  1001;  O'Brien  v.  People, 
216  111.  35.4,  368,  75  N.  E.  108,  108 
Am.  St.  Eep.  219. 

[a]  It  is  sufficient  if  the  affidavit 
clearly  apprises  the  defendant  of  the 
nature  of  the  charge  against  him;  no 
particular  form  is  necessary.  Schwartz 
V.  United  States  (C.  C.  A.),  217  Fed. 
866;  Aaron  v.  United  States,  155  Fed. 
833,  836,  84  C.  C.  A.  67. 

[b]  Charges  were  sufficiently  definite 
in  petition  and  affidavit  in  Scoric  v. 
United  States  (C.  C.  A.),  217  Fed.  871. 

[c]  Bill  of  Particulars. — Thejperson 
charged  is  not  entitled  to  a  specific  bill 
of  particulars.  O'Brien  v.  People,  216 
111.  354,  368, '75  N.  E.  108,  108  Am. 
St.  Eep.  219. 
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or  indictment ;  the  rules  applicable  to  other  chancery  proceedings  will 
control  in  this  respect.®' 

Where  the  proceeding  for  contempt  is  taken  in  connection  with  the 
original  suit,  the  affidavit  need  not  set  forth  the  pendency  of  the  orig- 
inal cause  or  proceeding/*  nor  the  provisions  of  the  writ  or  order  which 
have  been  transgressed.^®  But  where  the  prosecution  of  the  contempt  is 
in  another  and  separate  suit  than  in  the  injunction  suit,  the  affidavit 
must  set  forth  the  particulars  of  the  injunction  which  have  been  trans- 
gressed.^ 

The  affidavit  should  allege  service  of  the  writ  of  injunction  or  re- 
straining order,*  or  other  facts  showing  that  the  respondent  had  knowl- 
edge of  and  was  bound  by  it.'  It  need  not  set  forth  a  request  to  com- 
ply with  the  terms  of  the  writ  or  order,  however.*  The  petition  or  affi- 
davit should  set  out  the  particular  acts  constituting  the  violation,''  and 


[d]  Waiver. — Objection  to  a  petition 
for  attachment  on  account  of  its  gen- 
eral averments,  and  lack  of  specific 
allegation,  is  waived  by  defendant's 
answer,  alleging  simply  matters  of  ex- 
cuse and  -avoidance.  State  v.  Eag- 
ghianti,  129  Tenn.  560,  167  S.  W.  689. 
See  also  Aaron  v.  United  States,  155 
Fed.  833,  84  C.  C.  A.  67. 

As  to  particularity  required  In  tn- 
dictmeut,  see  the  title  "Indictment 
and  Information." 

97.  Hake  v.  People,  230  111.  174,  192. 
82  N.  B.  561. 

98.  Ex  parte  Fong  Yen  Yon  (Cal.), 
19  Pac.  500;  Ex  parte  Ah  Men,  77  Cal. 
198,  19  Pac.  380,  11  Am.  St.  Eep.  263. 

99.  U.  S.— Aaron  v.  United  States, 
155  Fed.  833,  84  C.  C.  A.  67.  Ca,\.—Ex 
parte  Ah  Men,  77  Cal.  198,  19  Pae.  380, 
11  Am.  St.  Eep.  263.  111.— Hake  v.  Peo- 
ple, 230  111.  174,  192,  82  N.  E.  561. 

[a]  In  Aaron  v.  United  States,  155 
Fed.  833,  84  C.  G.  A.  67,  it  was  said 
that,  as  the  defendant  was  alleged  to 
have  been  a  party  to  the  injunction 
order  and  appeared  thereto,  he  was 
sufficiently  advised  of  the  provisions 
thereof. 

[b]  A  statute  requiring  that  when 
proceedings  for  contempt  are  instituted 
before  a  judge,  an  authenticated  copy 
of  the  injunction  shall  be  furnished  to 
him,    does    not    apply    where    the    pro- 

•  ceedings  are  in  the  same  court  wherein 
the  injunction  proceedings  are  had.  It 
is  sufficient  if  the  information  charging 
one  with  violation  of  an  injjinction  re- 
fer to  the  decree  as  of  its  date,  and 
to  the  book  and  page  where  it  is 
recorded.  Silvers  v.  Traverse,  82  Iowa 
52,  47  N.  W.  888,  11  L.  E.  A.  804. 
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[c]  The  court  wlU  take  judicial 
qotice  of  its  own  orders  and  records 
in  the  cause.  Ex  parte  Ah  Men,  77  Cal. 
198,  19  Pac.  380,  11  Am.  St.  Eep.  263; 
Hake  v.  People,  230  111.  174,  192,  ,82 
N.  E.  561.  See  7  Ency.  of  Ev.  999, 
1001,  et  seq. 

1.  State  V.  Sieber,  49  Ore.  1,  88 
Pac.  313. 

2.  United  States  v.  Agler,  62  Fed. 
824;  State  v.  Gilpin,  1  Del.  Ch.  25. 

[a]  In  United  States  v:  Agler,  62 
Fed.  824,  the  court  said:  "The  essen- 
tial thing  is  the  filing  of  a  statement 
or  charge  that  shall  show  clearly  and 
distinctly  that  the  restraining  order 
has  been  served  on  the  defendant,  or, 
if  it  has  not  been  served  on  him,  that 
he  had  notice 'or  knowledge  of  its  con- 
tents. ' ' 

[b]  The  affidavit  need  not  state 
that  the  writ  was  under  the  seal  of 
the  court.  Farwell  v.  Wallbridge,  3 
Grant  Ch.  (U.  C.)  628. 

[e]  Lawful  Order. — In  United  States 
V.  Agler,  62  Fed.  824,  it  was  held  that 
an  affidavit  and  information  was  de- 
fective which  did  not  show  that  the 
restraining  order  was  a  lawful  one,  in 
the  language  of  the  statute. 

3.  See  supra,  XV,  B,  3,  b. 

4.  State  «.  .Sieber,  49  Ore.  1,  88 
Pac.  313,  315. 

5.  U.  S. — Anargyros  v.  Anargyros  & 
Co.,  191  Fed.  208;  Parkhurst  v.  Kins- 
man, 2  Blatchf.  76,  18  Fed.  Cas.  No. 
10,759.  lU.— Franklin  Union  No.  4  v. 
People,  220  111.  355,  382,  77  N.  B.  176, 
186,  110  Am.  St.  Eep.  248,  4  L.  E.  A. 
(N.  S.)  1001;  O'Brien  v.  People,  216 
111.   354,   368,   75   N.   B.   108,   113,  108 
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should  aver  directly  that  such  acts  were  done  by  the  defendant.'  If 
the  af&davit  sets  forth  the  acts  done  in  violation  of  the  writ  or  order 
and  avers  that  the  party  accused  thereof  had  knowledge  of  the  terms 
and  conditions  thereof,  it  is  sufficient  under  some  authorities/ 

Where  the  statute  does  not  require  the  affidavit  to  be  made  by  a  party 
beneficially  interested  in  the  proceedings,  it  need  not  appear  from  the 
affidavit  that  the  person  making  it  is  a  party  beneficially  interested.' 
In  proceedings  of  a  criminal  nature  the  petition  or  affidavit  must  advise 
the  defendant  that  the  judgment  sought  against  him  is  one  of  a  puni- 
tory character.' 


Am.  St.  Eep.  219  (sufficient  affidavit  in 
this  respect);  Oster  v.  People,  192  111. 
473,  61  N.  E.  469,  56  L.  E.  A.  462. 
Md.— Murdock's  Case,  2  Bland  461,  486, 
20  Am.  Dec.  381.  Wasli.— -State  ex  ret 
Victor  Boom  Co.  v.  Peterson,  29  Wash. 
571,  70  Pac.  71. 

[a]  "To  obtain  an  attachment  for 
a  violation  of  an  injilhction,  the  party 
aggrieved  must,  by  petition,  state  par- 
ticularly the  nature  and  extent  of  the 
breaches  of  the  injunction  of  which  he 
complains,  and  the  person  by  whom 
they  have  been  committed;  and  his 
petition  must  be  supported  by  his  own 
oath,  or  by  the  affidavits  of  others; 
upon  which  an  attachment  may  -be 
ordered,  returnable  forthwith,  or  on  a 
particular  day,  according  to  the  nature 
and  exigency  of  the  case.  The  breachea 
so  set  forth  in  the  petition  and  an- 
nexed affidavits  are  the  charges  which 
the  party  brought  before  the  court  is 
expected  to  answer  upon  oath."  Mur- 
dock's Case,  2  Bland  (Md.)  461,  486, 
20  Am.  Dec.  381. 

[b]  Duplicity. — An  affidavit  charg- 
ing the  construction  of  two  dams  by 
defendant  does  not  necessarily  allege 
that  more  than  one  offense  was  com- 
mitted and  is  not  objectionable  as 
charging  two  offenses.  State  v.  Sieber, 
49  Ore.  1,  88  Pac.  313,  316. 

6.  Murdock's  Case,  2  Bland  (Md.) 
461,  486,  20  Am.  Dec.  381;  Boston  & 
M.  Consol.,  etc.  Min.  Co.  v.  Montana 
Ore-Purchasing  Co.,  24  Mont.  117,  60 
Pac.  807. 

[a]  Argumentative  affidavits,,  by 
which  the  affiant  endeavors  to  show  the 
accused  guilty  of  the  alleged  violations 
by  exclusion,  insufficient.  Boston  &  M. 
Consol.,  etc.  Min.  Co.  v.  Montana  Ore- 
Purchasing  Co.,  24  Mont.  117,  60  Pae. 
807. 

[b]  Persons  Not  Named  in  Injunc- 
tion.— Where   the   injunction   runs   not 


only  against  named  defendants,  but 
also  against  persons  unknown,  it  should 
be  alleged  that  one  proceeded  against 
as  for  a  violation  thereof  is  one  of 
the  unknown  parties  referred  to  in 
the  injunction,  or  that  he  is  aiding  and 
abetting  others  named  therein.  United 
States  V.  Agler,  62  Ped.  824. 

[e]  Names  of  Parties  Proceeded 
Against. — In  a  proceeding  against  a 
corporation  and  its  officers  for  con- 
tempt in  violating  an  injunction,  it  is 
not  objectionable  that  the  motion  for 
attachment  does  not  specify  any  per- 
son by  name  whom  it  is  sought  to 
attach.  Amer.  Const.  Co.  v.  Jackson- 
ville, etc.  E.  Co.,-  52  Fed.  937. 

7.  Cal. — ^Frowley  v.  Superior  Court, 
158  Cal.  220,  110  Pac.  817;  Ex  parte 
Ai  Men,  77  Cal.  198,  19  Pac.  380,  11 
Am.  St.  Eep.  263:  Hedges  v.  Superior 
Court,  67  Cal.  405,  7  Pac.  767.  la. 
Silvers  v.  Traverse,  82  Iowa  52,  47 
N.  W.  888,  11  L.  E.  A.  804.  Ore, 
State  V.  Sieber,  49  Ore.  1,  88  Pac. 
313,  316;  State  v.  Lavery,  31  Ore.  77, 
49  Pac.  852. 

[a]  Where  the  affidavit  alleges, 
among  other  things,  that  at  a  certain 
date  "a  decree  and  judgment  was 
made  and  entered  in  the  above  en- 
titled cause  in  favor  of  plaintiff  .  .  . 
and  against  the  defendant,  whereby  he 
was  enjoined  and  restrained  from  .  .  . 
to  the  injury  of  the  plaintiffs,  or  either 
of  them,  .  .  .  ";  that  the  decree  is 
in  full  force  and  effect,  and  unreversed; 
that  the  defendant,  in  disobedience  of 
the  decree  is  (specifying  the  disobedi- 
ence) and  threatening  to  continue  the 
same,  it  is  sufficient.  Strait  v.  Wil- 
liams, 18  Nev.  430,  4  Pac,  1083. 

8.  Strait  v.  Williams,  18  Nev.  430, 
4  Pac.  1083. 

9.  Anargyros  v.  Anargyros  &  Co., 
191  Fed.  208,  wherein  the  court  said 
that  there  was  "an  entire  lack  of  any 
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Information  and  Belief.  —  Under  some  authorities,  the  facts  constitut- 
ing the  contempt  must  be  set  forth  positively,  averments  on  information 
and  belief  being  insufficient.^"  Under  other  authorities,  however,  the 
affidavit  need  not  show  that  the  affiant  had  personal  knowledge  of  the 
acts  constituing  the  alleged  contempt.^^ 

Amendment.  —  If  the  affidavit  initiating  a  contempt  proceeding  is  not 
sufficiently  specific  in  its  charge,  it  may  with  the  court's  consent,  be 
amended. ^^ 

c.  Citation  or  Bide.  —  The  usual  rules  governing  citations  or  orders 
to  show  cause  obtain  in  proceedings  for  violating  an  injunction.*^  It 
is  not  necessary  that  the  matters  alleged  as  ground  of  a  charge  of  con- 
tempt for  violating  an  injunction  order  should  appear  on  the  face  of 
the  rule  to  show  cause.** 

The  rule  upon  one  not  enjoined  by  the  terms  of  the  writ  should  not 
be  to  show  cause  why  he  should  not  be  attached  and  committed  for  con- 
tempt of  court  in  disobeying  the  injunction,  as  in  the  case  of  one  en- 
joined by  the  terms  of  the  injunction,*^  but  should  be  to  show  cause 


prayer,  demand,  or  suggestion  that 
respondents  be  punished  in  any  manner. 
While  such  specific  demand  is  perhaps 
not  essential  to  enable  the  court  to  af- 
ford relief  of  a  private  and  remedial 
character  appropriate  to  the  facts,  it 
is  very  clearly  essential  in  a  proceed- 
ing seeking  the  punishment  of  a  re- 
spondent as  for  a  criminal  contempt; 
and  especially  should  this  be  so  when 
there  is  an  absence  of  anything  else 
in  the  pleading  to  definitely  point  the 
nature  of  the  judgment  sought." 

10.  IVQch. — Eussell  v.  Wayne  Cire. 
Judge,  136  Mich.  624,  99  N.  W.  864; 
In  re  Wood,  82  Mich.  75,  45  N.  W. 
1113.  Neb.— Herdman  v.  State,  54  Neb. 
626,  74  N.  W.  1097.  N.  D.— State  v. 
Newton,  16  N.  D.  151,  112  N.  W.  52. 
Ore.— State  v.  Sieber,  49  Ore.  1,  88  Pac. 
313;  State  ex  rel.  Jones  v.  Conn,  37  Ore. 
596,  62  Pac.  289.  S.  D.— Freeman  v. 
Huron,  8  S.  D.  435,  66  N.  W.  928.  Utah. 
Young  V.  Cannon,  2  Utah  560.  W.  Va. 
State  V.  Irwin,  30  W.  Va.  404,  4  S.  E. 
413. 

Compare  State  v.  McKinnon,  8  Ore. 
487,  where  the  affidavit  was  on  infor- 
mation and  belief,  but  no  objection 
thereto  was  interposed. 

See  generally  the  title  "Information 
and  Belief." 

[a]  Where  the  supporting  affidavits 
stating  all  the  necessary  facts  are 
positive,  the  fact  that  the  affidavit  of 
the  accuser  is  on  information  and  belief 
is  immaterial.  Davidson  v.  Munsey,  29 
Utah  181,  80  Pae.  743. 

[b]  Where  the  affidavit  states  that 
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the  affiant  knows  the  contents  thereof, 
it  is  not  objectionable  that  it  states 
that  affiant  verily  "believes"  the  same 
to  be  true.  Flannery  v.  People,  225  111. 
62,  80  N.  E.  60. 

[c]  Waiver  of  objection  that  the 
charge  is  upon  information  and  belief, 
or  not  verified  at  all.  See  Sona  v. 
Aluminum  Castings  Co.,  214  Fed.  936, 
131  C.  0.  A.  232;  In  re  Kice,  181  Fed. 
217, 

11.  Ariz. — ^Hughes  v.  Territory,  10 
Ariz.  119,  85  Pae.  1058,  6  L.  E.  A. 
(N.  S.)  572.  Cal.— In  re  Acock,  84  Cal. 
50,  23  Pac.  1029.  la. — Jordan  v.  Circuit 
Court,  69  Iowa  177,  28  N.  W.  548,  afB- 
davit  merely  showed  the  facts.  Mont. 
State  ex  rel.  Grice  v.  District  Court,  37 
Mont.  590,  97  Pac.  1032. 

[a]  That  an  affidavit  is  sworn  to 
upon  information  and  belief  is  a  mere 
irregularity,  not  affecting  the  jurisdic- 
tion of  the  court.  Ex  parte  Dupree, 
101  Tex.  150,  105  S.  W.  493;  Ex  parte 
Byrd,  101  Tex.  157,  105  S.  W.  496. 

12.  State  V.  Sieber,  49  Ore.  1,  88 
Pac.  313. 

13.  See  generally  the  titles  "Mo- 
tions;" "Orders." 

14.  Columbia  Water  Power  Co.  v. 
Columbia,  4  S.  C.  388,  400. 

[a]  The  rule  is  mere  process  and  is 
sufficient  if  it  appear  that  the  pro- 
ceeding is  one  within  the  jurisdiction 
of  the  court.  Columbia  Water  Power 
Co.  V,  Columbia,  4  S.  C.  388,  401. 

15.  Parsons  v.  People,  51  111.  App. 
467. 
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why  he  should  not  be  punished  for  contempt,  in  knowingly  and  wilfully 
aiding  and  abetting  in  the  disobeying  and  violating  of  the  injunction.^" 

d.  Answer  or  Papers  in  Opposition."  —  In  some  jurisdictions  if  the 
party  accused  of  violating  the  injunction  makes  a  full  and  frank  an- 
swer to  all  the  facts,  and  positively  denies  or  justifies  all  that  is  alleged 
against  him,  he  must  be  at  once  discharged.^'  Generally,  however, 
parties  cannot  conclusively  purge  themselves  of  contempt  by  filing  an- 
swers denying  the  violations  alleged  against  them;  their  answers  may 
be  controverted.^" 

The  time  within  which  the  answer  of  the  party  accused  must  be  made 
depends  upon  the-local  practice  in  contempt  proceedings.^" 

7.  Interrogatories.  —  The  party  alleging  a  contempt  of  court  by 
violation  of  an  injunction  may  examine  the  party  accused  upon  inter- 
rogatories,^^ which  must  be  limited,  however,  to  the  particular  viola- 
tion or  violations  alleged  against  the  party  aceused.^^  Nor  can  the 
party  accused  be  required  to  answer  interrogatories  as  to  particulars 
which  are  charged  on  the  information  and  belief  of  the  party  accusing, 
or  other  witnesses,  where  such  method  of  charge  is  not  considered  suffi- 
cient.^^ 


16.  Parsons  v.  People,  51  111.  App. 
467,  citing  Lord  Wellesrey  v.  Earl  of 
Mornington,  11  Beav.  180,  50  Eng.  Ee- 
print  785. 

17.  See  generally  5  Standard  Pkoc. 
399,  et  seq. 

18.  Murdock's  Case,  2  Bland  (Md.) 
461,  486,  20  Am.  Dec.  381;  Postal  Tel. 
Cable  Co.  v.  Norfolk  &  W.  E.  Co.,  88 
Va.  929,  14  S.  E.  691;  Wells  v.  Com., 
21  Va.  500. 

[a]  The  court  in  Murdock's  Case,  2 
Bland  (Md.)  461,  486,  20  Am.  Dee. 
381,  said:  "I  know  of  no  instance  in 
this  court  in  which  proofs  and  afl&davits 
have  been  allowed  to  be  introduced  in  op- 
position to  the  answer  of  the  accused." 

19.  See  the  following  cases:  U.  S. 
United  States  v.  Sweeney,  95  Fed.  434; 
United  States  v.  Debs,  64  Fed.  724. 
HI.— People  V.  McWeeney,  259  111.  161, 
102  N.  E.  233;  Hake  v.  People,  230 
111.  174,  193,  82  N.  E.  561;  O'Brien 
V.  People,  216  111.  354,  370,  75  N.  E. 
108,  108  Am.  St.  Eep.  219;  Loven  v. 
People  ex  rel.  Fahrney  &  Sons  Co.,  158 
111  159,  42  N.  E.  82;  Crook  v.  People, 
16  111.  534;  Flannery  v.  People,  127  111. 
App.  526,  affirmed,  225  111.  62,  80  N.  E. 
60.  Ind. — Anderson  v.  Indianapolis 
Drop  Forging  Co.,  34  Ind.  App.  100,  72 
N.  E.  277.  N.  Y.— McCredie  v.  Senior, 
4  Paige  Ch.  378.  Tenn.— Underwood's 
Case,  2  Humph.  46;  Eutherford  v.  Met- 
oalf,  5  Hayw.  58.  W.  Va.— State  v. 
Harper's  Perry  Bridge  Co.,  16  W.  Va. 
864,   873. 


Compare  In  re  Eiee,  181  Fed.  217, 
wherein  the  court  said  that  "if  a  con- 
tempt consists  of  acts  done  or  state- 
ments which  are  ambiguous  in  charac- 
ter, and  which  are  capable  of  two  con- 
structions, one  of  which  would  amount 
to  a  contempt,  and  the  other  not,  so 
that  the  intent  of  the  party  himself 
becomes  the  material  question  of  in- 
quiry, then  a  denial  on  oath  by  such 
a  party  of  information  of  an  ignored 
order  and  of  any  intent  to  show  dis- 
respect to  the  court  is  entitled  to  much 
weight. ' ' 

20.  Six  days  was  held  ample  time 
for  the  accused  to  answer  or  make  a 
request  for  an  extension  of  time  there- 
for in  Amer.  Const.  Co.  v.  Jacksonville, 
etc.  Ey.  Co.,  52  Fed.  937. 

21.  N.  J. — Magennis  v.  Parkhurst,  4 
N.  J.  Eq.  433.  See  Jewett  v.  Dringer, 
27  N.  J.  Eq.  271.  Tenn. — Eutherford 
V.  Metcalf,  5  Hayw.  58.  Wis.— Poert- 
ner  v.  Eussell,  33  Wis.  193. 

See  generally  5  Standard  Peoc.  398, 
et  seq. 

22.  Parkhurst  v.  Kinsman,  2  Blatchf . 
76,  18  Fed.  Cas.  No.  10,759. 

[a]  It  is  not  competent  for  the 
plaintiff  to  file  interrogatories  inquiring 
in  regard  to  matters  not  charged  spe- 
cifically against  the  defendant  in  the 
proofs  furnished  on  the  application  for 
the  attachment.  Parkhurst  v.  Kinsman, 
t  Blatchf.  76,  18  Fed.  Cas.  No.  10,759. 

23.  Parkhurst  V.  Kinsman,  2  Blatchf. 
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.  Such  interrogatories  must  be  exhibited  withia  the  time  limited  there- 
for.^* 

8.  Hearing  and  Determination.^^  —  a.  In  General.  —  One  charged 
with  contempt  in  that  he  violated  a  restraining  order  or  an  injunction 
is  entitled  to  a  hearing  on  the  order  to  show  cause  why  he  should  not 
be  punished  therefor.^* 

What  Considered. — ^  The  only  questions  for  decision  in  such  proceed- 
ings are  whether  the  court  had  jurisdiction  to  make  the  order  of  in- 
junction,^^ and  whether  it  has  been  violated.^'  Other  matters,  especially 
those  going  to  the  merits  of  the  injunction  suit,  cannot  be  considered.^' 

b.  Trial  ly  jury.^"  —  There  is  no  right  to  a  trial  by  jury  in  a  con- 
tempt proceeding  for  violation  of  an  injunction,  in  the  absence  of  a 
statute  providing  therefor.'^ 


76,  18  Fed.  Gas.  No.  10,759.  As  to 
sufficiency  of  affidavit  on  information 
and  belief,  see  supra,  XV,  F,  2. 

24.  Jewett  v.  Dringer,  27  N.  J.  Eq. 
271,  attachment  discharged  where  com- 
plainant fails  to  exhibit  interrogatories 
within  time  limited  by  rule. 

[a]  Where  the  proceedings  are  com- 
menced by  an  order  to  show  cause, 
interrogatories  need  not  be  filed  prior 
to  a  final  adjudication  upon  the  al- 
leged contempt.  Mayor,  etc.  of  New 
York  V.  New  York  &  Staten  Isl.  Ferry 
Co.,  64  N.  Y.  622. 

25.  See  generally  the  titles  "Hear- 
ing;" "Trial;"  and  5  Standard  Pkoc. 
401,  et  seq. 

26.  Harley  v.  Montana  Ore-Purchas- 
ing Co.,  27  Mont.  388,  71  Pac.  407  (re- 
fusing to  hear  his  evidence  because  in 
contempt  is  error) ;  State  ex  rel.  Geni- 
mell  V.  Clancy,  24  Mont.  3S9,  364,  61 
Pac.  987;  State  v.  Nicpll,  40  Wash.  517, 
524,   82   Pac.   895. 

[a]  Wherp  the  party  accused  ap- 
pears and  pleads  to  a  charge  against 
him  for  violation  of  an  injunction,  he 
cannot  object  because  the  order  adjudg- 
ing the  case  one  of  criminal  contempt 
and  transferring  it  to  the  law  side  of 
the  court  for  trial  omits  his  name,  it 
being  clear  from  the  record  that  the 
omission  was  merely  a  clerical  error, 
in  no  wise  prejudicing  the  defendant. 
Scoric  V.  United  States  (C.  C.  A.),  217 
Fed.  871. 

27.  Barrone  v.  Moseley  Bros.,  144 
Ky.  294,  137  S.  W.  1048. 

28.  Barrone  v.  Moseley  Bros.,  144 
Ky.  294,  137  S.  W.  1048;  Smith  v.  Mjl- 
ler,  122  Ky.  289,  91  8.  W.  1140;  Ken- 
tucky  Heating   Co.   v.   Louisville     Gas 
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Co.,  109  Ky.  428,  59  S.  W.  490;  People 
V.  Spalding,  2  Paige  Ch.  (N.  Y.)  326. 

[a]  When  the  court  has  jurisdiction 
the  party  enjoined  subjects  himself  to 
proceedings  for  contempt  for  violating 
the  order  of  injunction  whether  the 
court  erroneously  made  the  order  or 
not,  the  only  question  to  be  determined 
is,  has  the  party  violated  the  injunc- 
tion. Smith  V.  Miller,  122  Ky.  289,  91 
S.  W.  1140. 

29.  See  the  following;  U.  S.— Inter- 
national Eegister  Co.  v.  Eecording  F. 
Eegister  Co.,  125  Fed.  790;  United 
States  V.  Debs,  64  Fed.  724,  no  question 
can  be  made  of  the  sufficiency  of  the 
petition  for  injunction  in  respect  to 
matters  oflEorm  and  averment  merely. 
111. — Franklin  Union  No.  4  v.  People, 
220  111.  355,  77  N.  E.  176,  110  Am. 
St.  Eep.  248,  4  L.  E.  A.  (N.  S.)  1001; 
O'Brien  v.  People,  216  111.  354,  366,  75 
N.  E.  108,  108  Am.  St.  Eep.  219;  Loven 
V.  People  ex  rel.  Fahrney  &  Sons  Co., 
158  111.  159,  42  N.  B.  82,  whether  in- 
junction order  broader  than  bill  cannot 
be  litigated  in  contempt  proceeding. 
la. — First  Cong.  Church  v.  Muscatine, 
2  Iowa  69.  Ky. — Barrone  v.  Moseley 
Bros.,  144  Ky.  294,  137  S.  W.  1048; 
Smith  C.  Miller,  122  Ky.  289,  91  S.  W. 
1140;  Kentucky  Heating  Co.  v.  Louis- 
ville Gas  Co.,  109  Ky.  428,  59  S.  W. 
490.  N.  H.— State  v.  Kennedy,  65 
N.  H.  247,  23  Atl.  431.  N.  Y.— Peo- 
ple V.  Dwyer,  90  N.  Y.  402. 

30.  See  generally  the  title  "Juries 
and  Jurors." 

31.  V.  S.—In  re  Debs,  158  U.  S.  564, 
15  Sup.  Ct.  900,  39  L.  ed.  1092;  Inter- 
state Commerce  Com.  v.  Brimson,  154 
U.   S.   447,   488,   14  Sup.  Ct.   1125,  38 
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c.  Continuances.  —  The  usual  rules  governing  continuances  apply 
to  proceedings  for  violation  of  an  injunetion.^^ 

d.  Variance.  —  The  matter  of  variance  in  such  proceedings  is  gov- 
erned by  the  rules  generally  applicable  to  that  subject.'^ 

e.  Judgment  or  Order. ^'^  —  In  addition  to  the  jurisdictional  recitals, 


L.  ed.  1047;  Eilenbeeker  v.  Plymouth 
County,  134  17.  S.  31,  36,  10  Sup.  Ct. 
424,  33  L.  ed.  801;  United  States  v. 
Sweeney,  95  Fed.  434,  449.  Dl.— O  'Brien 
V.  People,  216  111.  854,  370,  75  N.  E. 
108,  108  Am.  St.  Eep.  219.  la.— Man- 
derseheid  v.  District  Court,  69  Iowa  240, 
28  N.  W.  551.  Kan.-^tate  v.  Thomas, 
74  Kan.  360,  86  Pac.  490;  State  ex  rel. 
Curtis  V.  Durein,  46  Kan.  695,  27  Pac. 
148;  State  v.  Cutler,  13  Kan.  131.  Mass. 
Carleton  v.  Eugg,  149  Mass.  550,  22  N. 
E.  55,  5  L.  E.  A.  193.  N.  D.— State 
1).  Markuson,  7  N.  D.  155,  73  N.  "W.  82; 
State  V.  Markuson,  5  N.  D.  147,  64  N. 
W.  934.  Vt.— State  v.  Murphy,  71  Vt. 
127,  41  Atl.  1037.  W.  Va.— State  «. 
Fredlock,  52  W.  Va.  232,  43  S.  E.  153, 
94  Am.  St.  Eep,  932. 

See  also  United  States  17.  Debs,  64 
Fed.  724,  746;  In  re  Fil  Ki,  80  Cal. 
201,  22  Pac.  146;  and  5  Standabd  Pkoc. 
403,  et  seq. 

[a]  In  Manderscheid  v.  District 
Court,  69  Iowa  240,  28  N".  W.  551,  it 
was  insisted  that  "plaintiffs  had  a 
right  to  a  trial  by  jury  because  the 
same  act,  if  committed,  which  con- 
stituted the  alleged  contempt,  consti- 
tuted a  crime."  The  court  said:  "But 
the  court  did  not  inflict  punishment  of 
the  act  as  a  crime,  but  merely  as 
violative  of  the  injunction,  and  these 
plaintiffs  may  still  be  punished  for  the 
act  as  a  crime;  and  when  they  shall 
be  prosecuted  for  that  purpose  they 
will  be  entitled  to  a  jury  trial." 

[b]  The  constitutional  provision 
that  "the  right  of  trial  by  jury  shall 
be  inviolate"  has  no  application  in  a 
summary  proceeding  of  this  character. 
This  guaranty  does  not  extend  beyond 
the  cases  where  such  right  existed  at 
eommon  law;  and  the  right  to  punish 
for  contempt  without  the  intervention 
of  a  jury  was  a  well-established  rule 
of  the  common  law.  State  ex  rel.  Cur- 
tis V.  Durein,  46  Kan.  695,  27  Pac. 
148. 

32.  See  the  title  "Continuances," 
and  Eutherford  v.  Metcalf,  5  Hayw. 
(Tenn.)   58. 

[a]     Where  the  eontemnor  was  served 


with  the  rule  to  show  cause,  eight  days 
before  the  time  appointed  for  the  hear- 
ing thereof,  a  motion  for  a  continuance; 
upon  the  ground  that  the  defendant 
did  not  know  what 'acts  of  wrong  were 
charged  against  hinfi,  and  was  taken  by 
surprise,  was  properly  overruled.  Wil- 
liams V.  Lampkin,  etc.  Co.,  53  Ga.  200. 

33.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof." 

[a]  Immaterial  variance  between  af- 
fidavit and  evidence  not  fatal.  State 
V.  Gray,  42  Ore.  261,  70  Pac.  904,  71 
Pac.  978. 

[b]  Variance  as  to  Violation 
Charged. — Though  the  person  against 
whom  the  proceeding  is  taken  be 
charged  with  one  violation,  proof  of 
another  does  not  constitute  a  fatal 
variance,  where  the  hearing  is  con- 
tinued for  a  long  period  of  time,  so 
that  he  was  fully  informed  of  the  na- 
ture of  the  charge.  State  v.  McCarley, 
74  Kan.  874,  87  Pac.  743. 

34.  See  generally  5  Standard  Pboc. 
410,   et   seq. 

[a]  Form. —  (Title  of  Court  and 
Cause.)  This  cause  having  been  fully 
heard,  so  far  as  the  complaint  for  con- 
tempt is  concerned,  upon  the  proofs,  al- 
legations of  the  parties,  and  the  argu- 
ment of  their  respective  counsel,  and 
having  been  fully  considered    by    the 

court,  it  is  adjudged  that  said 

has  been  guilty  of  a  contempt  in  man- 
ner and  form  as  alleged  in  the  petition 
(or  affidavit),  in  that  he  did  wilfully 
violate  said  order  of  injunction  in  said 
petition  (or  affidavit)  referred  to,  by 
(specify  violation) ;  and  it  is  consid- 
ered that  the  damage  to  the  orators 
by  the  defendant's   said  unlawful  act 

is    the    sum    of    ,    and    said 

■  is  hereby  ordered  and  decreed 


to  pay  forthwith  to  the  clerk  of  the 
court   (of  chancery)    in  the  county  of 

,    for    the    complainant,    said 

sum  of ,  with  the  costs  of  this 

proceeding,  to  be  taxed  by  the  clerk, 
and  also  to  pay  to  said  clerk,  fpr  the 

treasury  of  the  state  of  > ,  the 

sum  of  ■     '   ,  as  a  further  fine  on 

this  b»half;  and  it  is  further  ordered 
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which  should  be  contained  in  the  judgment  or  order,'^  the  finding  and 
judgment  must  bring  the  party  proceeded  against  strictly  within  the 
terms  of  the  injunction  and  show  that  he  violated  it  f^  no  intendments 


-,  in  de- 


and  decreed  that  said  

fault  of  iminediate  and  full  payment  of 
said  several  sums  of  money,  be  com- 
mitted  to    prison   in    the    common   jail 

at   ! —   in   said  county, 

and  be  ■  therein  confined  until  said  sev- 
eral sums  with  interest  thereon  from 
this  day,  together  with  cost  of  com- 
mitment and  confinement  in  jail,  shall 
be  fully  paid. 

Dated  this day  of , 


■Chancellor  or  Judge. 
[This  form  presupposes  that  the  court 
has  awa-rded  damages  to  complainant 
for  the  breach;  also  that  the  court 
may  commit  until  the  costs  are  paid. J 
See  Stimpson  v.  Putnam,  41  Vt.  238-, 
243. 

35.  Where  an  order  made  to  commit 
for  violation  of  an  injunction  omits  to 
state  the  affidavit  of  service,  the  no- 
tice of  motion,  and  that  the  defendani 
appeared  by  counsel,  it  is  irregular  and 
must  be  discharged.  Stephens  v.  Work- 
man, 11  Wkly.  Eep.  (Eng.)  503. 

36.  Ex  parte  Heffron,  179  Mo.  App. 
639,  162  S   W.  652. 

[a]  Where  the  injunction  forbids 
(1)  certain  persons  from  exercising  vio- 
lence or  assaulting  any  person  patron- 
izing plaintiff's  place  of  business  or 
any  of  his  employes,  upon  a  proceed- 
ing for  violating  the  same  by  the  as- 
saulting of  a  certain  person,  the  fact 
that  such  person  was  either  a  patron  of 
the  plaintiff's  place  of  business  or  one 
of  its  employes,  should  be  found  by 
the  court  and  so  stated  in  the  judg- 
ment convicting  him.  A  recital  that 
"the  assault  was  unprovoked,  all  in 
violation  of  the  temporary  injunction 
issued  as  aforesaid,"  is  a  mere  con- 
clusion, not  showing  whether  the  as- 
sault was  within  the  terms  of  the  in- 
junction. Ex  parte  Heffron,  179  Mo. 
App.  639,  162  S.  W.  652.  (2)  But 
where  the  injunction  forbids  certain 
persons  from  corresponding  with  and 
Soliciting  from  plaintiff's  customers  and 
agents,  it  is  not  necessary  to  recite,  in 
the  order  or  judgment  adjudging  one 
in  contempt  of  such  injunction,  the 
names  of  the  agents  and  customers  of 
the     plaintiff     who     have     been     cor- 
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responded  with  or  solicited  by  the  de- 
fendant. Loven  v.  People  ex  rel.  Pahr- 
ney  &  Sons  Co.,  158  111.  159,  42  N.  £. 
82. 

[b]  Sufficient  Order. — An  order  ad- 
judging a  party  guilty  of  contempt  for 
violation  of  an  injunction,  referring  to 
the  petition  and  affidavits  filed  in  its 
support  and  in  apt  terms  adjudging 
him  guilty "  of  a  violation  of  the  in- 
junction, setting  out  the  manner  of  its 
violation  and  adjudging  him  to  be  in 
contempt  and  imposing  a  fine  of  a  spe- 
cified amount  is  sufficient.  Franklin 
Union  No.  4  v.  People,  220  111.  355,  383, 
77  N.  E.  176,  186,  110  Am.  St.  Eep. 
248,  4  L.  E.  A.  (N.  S.)  1001.  See 
also  Fischer  v.,  Hayes,  6  Fed.  63,  70,  19 
Blatchf.  13,  wherein  Justice  Blatchford, 
speaking  for  the  court,  said:  "It  is 
objected  that  the  order  of  February  17, 
1880,  decrees  only  'that  the  defendant 
is  adjudged  to  have  committed  the  con- 
tempt alleged,'  without  reciting  fur- 
ther the  offense  of  which  he  is  guilty. 
It  is  insisted  that  this  was  necessary, 
and,  further,  that  the  order  should 
have  recited  that  the  defendant  had 
disobeyed  a  lawful  order  of  the  court, 
and  was  guilty  of  contempt  of  court 
in  so  doing.  The  contempt  alleged  is 
set  forth  with  sufficient  particularity  in 
the  affidavits  on  which  the  motion  for 
attachment  was  founded,  and  in  the 
report  of  the  referee.  All  the  pro- 
ceedings and  the  various  orders  are 
sufficiently  connected  together  by  refer- 
ence and  recital  to  identify  'the  con- 
tempt alleged, '  without  the  necessity  of 
reciting  at  length  in  the  orders  the  par- 
ticulars of  the  previous  proceedings.  • 
The  original  motion  was  noticed  as  a 
motion  for  an  attachment  for  contempt 
for  violation  of  the  injunction,  and  the 
proceedings  went  on  to  ascertain  that 
fact.  The  order  of  August  1,  1879,  on 
its  face,  referred  to  the  matter  of  a 
contempt  of  the  injunction,  and  that  is 
the  'contempt'  referred  to  in  the  orders 
of  February  7th  and  17th,  and  'the 
contempt  alleged'  spoken  of  in  the 
latter  order.  It  was  not  necessary  to 
recite  that  the  injunction  was  a  law- 
ful injunction." 

[c]  Injury  to  Complainant.— Under 
some   statutes,   there   must  be  an  ad- 
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or  implications  may  be  invoked  in  aid  of  it.''  The  order  need  not  re- 
cite that  the  injunction  was  a  lawful  one.'* 

9.  Punishment  or  Penalty.'^  —  a.  In  General.  —  The  extent  of 
the  punishment  to  be  inflicted  for  contempt  in  violating  an  injunction 
rests  in  the  sound  legal  discretion  of  the  court  granting  the  injunction,^" 
subject  only  to  any  statutory  limitation  thereon  which  may  exist.^^  Such 
discretion  will  not  ordinarily  be  interfered  with  by  a  court  of  review.*' 

b.  Fine  or  Imprisonment.  —  The  law  is  well  settled  that  for  a  con- 
tempt in  violating  an  injunction  the  court  may  impose  a  fine  alone,*' 
or,  in  its  discretion,  may  fix  a  definite  period  of  imprisonment,**  or 


judication  not  only  "of  the  facts  un- 
equivocally stated  which  constituted 
the  violation  of  the  injunction  order, 
but  that  such  violation  'was  calculated 
to  or  actually  did  defeat,  impair,  im- 
pede or  prejudice  the  rights  or  reme- 
dies' "  of  the  complainant.  Mutual 
Milk,  etc.  Co.  v.  Tietjen,  73  App.  Div. 
532,  77  N.  J.  Supp.  287. 

37.  Ex  parte  Heffron,  179  Mo.  App. 
639,  162  S.  W.  652. 

38.  Fischer  v.  Hayes,  6  Fed.  63,  70, 
19  Blatchf.  13. 

39.  See  generally  5  Standard  Proc. 
416,  et  seq. 

40.  See  the  following:  IT.  S.— Board 
of  Trade  of  Chicago  v.  Tucker  (C.  C. 
A.),  221  Fed.  305.  Conn.— William 
Eodgers  Mfg.  Co.  v.  Rogers,  38  Conn. 
121.  m.— Hake  v.  People,  230  111.  174, 
196,  82  N.  E.  561.  la. — Carr  v.  District 
Court,  147  Iowa  663,  673,  126  N.  W. 
791.  Vt.— Stimpson  v.  Putnam,  41  Vt. 
238,  246. 

41.  See  infra,  XV,  B,  9,  b. 

42.  See  the  following:  U.  S.— Board 
of  Trade  of  Chicago  v.  Tucker  (C.  C. 
A.),  221  Fed.  805.  Conn.— William 
Eogers  Mfg.  Co.  v.  Rogers,  38  Conn. 
121.  Ga.— Thweatt  v.  Gammell,  56  Ga. 
98;  Williams  v.  Lampkin  &  Co.,  53  Ga. 
200.  lU.— Hake  v.  People,  230  111.  174, 
196,  82  N.  E.  561.  la.— Carr  v.  District 
Court,  147  Iowa  663,  674,  126  N.  W. 
791.  Mo.— Fiedler  v.  Bambrick  Bros. 
Const.  Co.,  162  Mo.  App.  528,  142  S.  W. 
1111.  S.  D.— State  v.  Knight,  3  S.  D. 
509,  54  N.  W.  412,  44  Am.  St.  Eep. 
809. 

_  [a]  "Courts  of  appellate  jurisdic- 
tion are  exceedingly  averse  to  inter- 
fering with  the  exercise  of  such  dis- 
cretion, and  will  not  ordinarily  reverse 
the  action  of  the  inferior  courts  in  such 
matters."  Hake  v.  People,  230  111.  174, 
196,  82  N.  E.  561. 
As  to  review  of  contempt  proceedings 


for  violation  of  injunction,  see  infra, 
XV,  B,  10. 

43.  See  the  following:  U.  S. — ^Indian- 
apolis Water  Co.  v.  Amer.  Strawboard 
Co.,  75  Fed.  972.  m.— Hake  v.  People, 
230  111.  174,  196,  82  N.  E.  561;  Frank- 
lin Union  No.  4  v.  People,  220  111.  355, 
77  N.  E.  176,  110  Am.  St.  Eep.  248, 
4  L.  E.  A.  (N.  S.)  1001.  Ky.— Barrone 
V.  Moseley  Bros.,  144  Ky.  294,  137  S. 
W.  1048.  Mo.— Fiedler  v.  Bambrick 
Bros.  Const.  Co.,  162  Mo.  App.  528, 
545,  142  S.  W.  1111,  holding  fine  against 
corporation  not  excessive.  Neb. — Hy- 
dock  V.  State,  59  Neb.  296,  80  N.  W. 
902.  N.  Y.— Stolts  V.  Tuska,  82  App. 
Div.  81,  81  N.  Y.  Supp.  638;  Taber  v. 
New  York  El.  E.  Co.,  12  Misc.  460,  34 
N.  Y.  Supp.  29.  Vt.— Stimpson  v.  Put- 
nam, 41   Vt.  238,  246. 

[a]  The  proper  judgment  (1)  in  a 
civil  contempt  proceeding  for  the  vio- 
lation of  a,  prohibitory  injunction,  ac- 
cording to  some  authorities,  is  a  fine, 
to  be  inflicted  for  the  benefit  of  the 
complainant,  measured  in  some  degree 
by  the  pecuniary  injury  caused  by  the 
act  of  disobedience.  Gompers  v.  Buck's 
Stove  &  Eange  Co.,  221  U.  S.  418,  31 
Sup.  Ct.  492,  55  L.  ed.  797,  34  L.  E.  A. 
(N.  S.)  874;  Board  of  Trade  of  Chi- 
cago V.  Tucker  (C.  C.  A.),  221  Fed. 
305,  afflrming  Board  of  Trade  v.  Tucker, 
221  Fed.  300;  Kreplik  v.  Couch  Patents 
Co.,  190  Fed.  565,  111  C.  C.  A.  381. 
(2)  The  fine,  when  collected  in  such 
case,  is  to  be  paid  over  to  the  com- 
plainant as  compensation  for  the  al- 
leged injury.  Gompers  v.  Buck's  Stove 
&  Eange  Co.,  221  U.  S.  418,  31  Sup. 
Ct. '492,  55  L.  ed.  797,  34  L.  E.  A. 
(N.   S.)    874. 

44.  See  the  following:  XT.  S.— Mis- 
souri, etc.  E.  Co.  V.  McCrary,  182  Fed. 
401;  United  States  v.  Weber,  114  Bed. 
950.  111.— Eothschild  &  Co.  v.  Steger 
&   Sons  Piano   Mfg.   Co.,   256   111.   196, 
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may    punish    the    contempt    with    both    fine    and    imprisonment.*'' 


99  N.  E.  920,  Ann.  Cas.  1913B,  276, 
42  L.  E.  A.  (N.  S.)  793  (refusing  to 
follow  Gompers  v.  Buck's  Stove  & 
Range  Co.,  221  U.  S.  418,  31  Sup.  Ct.  492, 
55  L.  ed.  797,  34  L.  B.  A.  [N.  S.]  874); 
Hake  v.  People,  230  111.  174,  196,  82  N. 
E.  561,  wherein  proceeding  considered 
civil  in  nature.  N.  J. — Frank  v.  Her- 
old,  64  N.  J.  Eq.  371,  51  Atl.  774. 
Utah.— Elliott  v.  Whitmore,  10  Utah 
246,  37  Pac.  461,  order  that  defendant 
be  imprisoned  until  he  ceased  doing 
prohibited  act  and  until  he  restore 
status  quo,  and  until  further  order  of 
court,  was  within  power  of  court.  Vt. 
Stimpson  v.  Putnam,  41  Vt.  238,  246. 

Compare  Gompers  v.  Buck's  Stove  & 
Range  Co.,  221  V.  S.  418,  31  Sup.  Ct. 
492,  55  L.  ed.  797,  34  L.  R.  A.  (N.  S.) 
874,  holding  that  imprisonment  for  a 
definite  term  or  indefinitely,  is  not 
proper  In  a  civil  contempt  proceeding 
for  the  violation  of  a  prohibitory  in- 
junction, since  such  imprisonment  can- 
not be  of  any  benefit  to  the  complain- 
ant. 

[a]  "Fine  and  imprisonment  in  the 
county  jail  for  a  definite  term — either 
one  or  both,  in  the  discretion  of  the 
court — have  uniformly  been  recognize.rt 
as  a  proper  judgment  for  the  violation 
of  a  prohibitory  injunction  of  a  civil 
nature,  as  well  as  a  proper  means  of 
punishment  in  a  criminal  contempt  in- 
stituted to  vindicate  the  authority  of 
the  court.  ...  As  we  have  attempted 
already  to  show,  in  this  jurisdiction 
a  well-defined  distinction  has  been 
.  made  between  civil  and  criminal  con- 
tempts; but  this  court  has  never  gone 
to  the  extent  of  holding  that  a  civil 
contempt  was  purely  a  private  right 
of  action  in  the  party  at  whose  in- 
stance the  injunction  was  awarded. 
The  law  is  well  settled  in  this  state 
that  the  fine  imposed  in  such  cases  is 
so  far  regarded  as  a  penalty  that  it 
is  treated  as  other  fines,  and  paid 
over,  when  collected,  not  to  the  com- 
plainant in  the  equity  proceeding,  but 
to  the  public.  It  has  always  been  the 
practice  in  this  state  to  impose  a.  inp 
or  a  jail  sentence  for  the  violation  of 
a  civil  or  remedial  injunction.  TLe 
difference  between  the  established  prac- 
tice in  this  state  and  the  rule  laid 
down  by  the  United  States  Supreme 
Court  in  the  Gompers  Case  is  apparent.'! 
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Rothschild  &.  Co.  v.  Stager  &  Sons  Piano 
Mfg.  Co.,  256  111.  196,  99  N.  E.  920, 
Ann.  Cas.  1913E,  276,  42  L.  K.  A.  (.., 
S.)   793.  ' 

[b]  "The  opinion  of  the  court  (in 
Gompers  v.  Bucks  Stove  &  Range  Co., 
supra)  proceeds  on  the  theory  that  a 
civil  contempt  proceeding  for  the  viola- 
tion of  a  prohibitory  injunction  is  a 
mere  private  remedy  afforded  to  com- 
plainant, in  which  the  dignity  of  the 
court  and  the  public  is  not  concerned." 
Rothschild  &  Co.  v.  Steger  &  Sons  Piano 
Mfg.  Co.,  256  111.  196,  99  N.  E.  920,  Ann. 
Cas.  1913E,  276,  42  L.  R.  A.  (N.  S.) 
793. 

[c]  A  statute  providing  for  the  en- 
forcement of  obedience  to  the  orders 
and  decrees  of  a  court  of  chancery  by 
punishing  a  violation  thereof  as  a  eon- 
tempt  by  a  fine  of  not  to  exceed  a  des- 
ignated amount  does  not  preclude  the 
imposition  of  a  term  of  imprisonment 
for  a  contempt  in  violating  an  injunc- 
tion order.  Frank  ■».  Herold,  64  N.  J. 
Eq.  371,  51  Atl.  774. 

45.  See  the  following:  U.  S.—In  re 
Chiles,  22  Wall.  157,  168,  22  L.  ed.  819; 
Kreplik  v.  Couch  Patents  Co.,  190  Fed. 
565,  111  C.  C.  A.  381;  Ex  parte  Huide- 
koper,  55  Fed.  709,  affirmed,  149  U.  S. 
164,  13  Sup.  Ct.  785,  37  L.  ed.  689.  HI. 
Hake  v.  People,  230  111.  174,  196,  82 
N.  E.  561,  wherein  proceeding  con^d- 
ered  civil  in  nature.  N.  Y. — Stearns  v. 
Mair,  41  Misc.  252,  84  N.  Y.  Supp.  36; 
People  c.  Barnes,  7  N.  Y.  Supp.  802. 
Tex. — Ex  parte  Young;  103  Tex.  470, 
129  S.  W.  599;  Ex  parte  Testard,  102 
Tex.  287,  115  S.  W.  1155.  Vt.— Stimp- 
son V.  Putnam,  41  Vt.  238,  246. 

[a]  \Phere  In  the  same  proceeding, 
■both  -the  civil  and.  criminal  aspect  of 
the  violation  Is  considered,  it  has  been 
held  not  objectionable  to  impose  both 
a  compensatory  fine  and  imprisonment 
Eor  «  definite  term  by  way  of  punish- 
ment for  the  criminal  aspect  of  the  vio- 
lation, Kreplik  v.  Couch  Patents  Co., 
190  Fed.  565,  111  0.  C.  A.  381,  expUn- 
ing  figmpers'  Case. 

Lfil  An  order  that  the  party  violat- 
ing- -the  injunction  shall  be  held  until  he 
purges  Himself  of  the  contempt,  as  may 
be  directed  by  the  court,  does  not  in- 
validate a  .judgment  prescribing  a  fine 
and  imprisonment  therefor.  Etc  parte 
Young,  103  Tex.  470,  129  S.  W.  599. 
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The  maximum  amount  of  fine  as  well  as  imprisonment,  which  may  be 
imposed,  is  limited  by  statute  in  some  jurisdictions.*" 

Enforcing  Payment  of  Fine  and  Costs. —  In  imposing  a  fine  it  is  com- 
petent for  the  court  further  to  direct  that  the  party  shall  stand  com- 
mitted until  the  fine  is  paid  ;*''  but  in  the  absence  of  a  statute  expressly 
authorizing  it,  the  court  cannot  direct  that  the  party  shall  stand  com- 
mitted until  the  costs  are  paid,**  though  upon  this  proposition  there  is 


[e]  In  Ex  parte  Testard,  102  Tex. 
287,  115  S.  W.  1155,  the  punishment 
imposed  was  a  fine  of  one  hundred  dol- 
lars and  imprisonment  for  three  days. 
It  was  urged  that  this  was  not  author- 
ized by  articles  3012  and  3013,  Eevised 
Statutes,  which  regulate  proceedings 
for  the  enforcement  of  obedience  to 
injunctions.  "These  articles  make  no 
provision  for  the  imposition  of  a  fine 
or  for  imprisonment  for  any  stated 
time,  but  3013  provides  that  the  per- 
son violating  the  injunction  'shall  be 
committed  to  jail  without  bail  until 
he  purges  himself  of  such  contempt,  in 
such  manner  and  form  as  may  be  di- 
rected by  the  court  or  judge.'  But 
article  3011  provides  that  disobedience 
of  an  injunction  may  be  punished  as  a 
contempt,  and  article  1101  authorizes, 
in  the  broadest  language,  the  punish- 
ment of  contempt  by  fine  not  to  exceed 
one  hundred  dollars  and  by  imprison- 
ment not  exceeding  threa  days.  This 
expressly  authorizes  all  that  Was  done 
in  this  ease.  But  beyond  that  the 
district  court  is  clothed  with  full  au- 
thority to  enforce  obedience  to  its 
writ  of  injunction  and  it  is  the  purpose 
of  article  3013  to  provide  a  method  by 
which  obedience  may  be  exacted.  This 
in  no  wise  conflicts  with  the  provision 
in  article  1101  for  the  punishment  of 
acts  already  committed,  but  goes  fur- 
ther and  authorizes  the  imprisonment 
until  the  contempt  has  been  purged." 

46.  See  generally  the  statutes,  and 
the  following  cases:  Ga. — Warner  v. 
Martin,  124  Ga.  387,  52  8.  E.  446.  Wash. 
State  ex  fel.  Curtiss  •  v.  BricRson,  66 
Wash.  639,  120  Pac.  104,  under  statute 
limiting  fine  to  $100  in  cases  where 
violation  does  not  affect  right  or  rem- 
edy of  the  adverse  party.  Wyo. — Lara- 
mie Nat.  Bank  v.  SteinhofE,  7  Wyo.  464, 
476,  53  Pae.  299,  under  statute  limit- 
ing fine  to  two  hundred  dollars  regard- 
less of  the  importance  of  the  matters 
involved,  or  the  injurious  consequ^ces 
attending  a  violation  of  the  decree. 

See  also  5  Standard  Proc.  416.     ' 


[a]  In  Connecticut  "the  limitation 
provided  for  puni,shment  of  contempts 
in  the  presence  of  courts  (Gen.  Stat. 
tit.  12,  ch.  5,  §106)  has  no  application 
to,  contempts  by  disobedience  to  the 
orders  and  decrees  of  courts  of  chan- 
cery." Eogers  Mfg.  Co.  v.  Eogers,  38 
Conn.    121. 

47.  U.  S. — Gompers  v.  Bucks  Stove 
&  Eange  Co.,  221  U.  S.  418,  31  Sup. 
Ct.  492,  55  L.  ed.  797,  34  L.  E.  A.  (N. 
S.)  874.  Colo.— Shore  v.  People,  26 
Colo.  516,  59  Pac.  49.  lU.— Hake  v. 
People,  230  111.  174,  196,  82  N.  E.  561. 
Ohio. — Miller  v.  Toledo  Grain,  etc.  Co., 
11  Ohio  Cir.  Dec.  629,  under  statute 
providing  therefor.  Ore. — State  t/.'Sie- 
ber,  49  Ore.  1,  8,  88  Pac.  313.  Tex. 
Ex  parte  Young,  103  Tex.  470,  129  S. 
W.  599.  Wyo.— Porter  v.  State,  16  Wyo. 
131,  92  Pac.  385. 

See  also  Stotts  v.  Tuska,  82  App.  Div. 
81,  81  N.  Y.  Supp.  638,  wherein  the 
court  said:  "The  violation  of  the  in- 
junction order  was  deliberate  and  in- 
tentional and  would  have  warranted  not 
only  the  fine  which  has  been  imposed 
but  also  for  the  plaintiff's  provable 
damages  and  expenses  and  the  impris- 
onment of  the  appellant  as  well,  until 
he  manifested  a  willingness  to  fairly 
comply  with  the  order." 

[a]  A  judgment  so  providing  is  not 
subject  to  the  criticism  of  being  in  the 
alternative.  Neither  is  this  judgment 
subject  to  the  charge  of  indefiniteness. 
Shore  v.  People,  26  Colo.  516,  59  Pac. 
49. 

48.  Miller  v.  Toledo  Grain,  etc.  Co., 
11  Ohio  Cir.  Dec.  629;  Porter  v.  State, 
16  Wyo.  131,  92  Pac.  385.  See  also 
Board  of  Trade  of  Chicago  «.  Tucker 
(C.  0.  A.),  221  Fed.  305. 

fa]  A  statute  providing  for  com- 
mitting of  one  found  guilty  of  violat- 
ing an  injunction  until  a  fine  is  paid 
does  not  authorize  a  commitment  until 
both  a  fine  and  costs  have  been  paid. 
Miller  v.  Toledo  Grain,  etc.  Co.,  11  Ohio 
Cir.  Dec.  629;  Porter  v.  State,  16  Wyo. 
131,  92  Pac.  385.  I  ' 
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authority  to  the  contrary.^®  Under  the  early  practice  in  some  states, 
the  penalty  was  enforced  by  scire  facias  in  favor  of  the  party  complain- 
ing, in  cases  where  an  act  was  prohibited  under  a  penalty  to  be  paid 
to  him.^"  A Jine  imposed  against  a  corporation  for  contempt  in  violat- 
ing an  injunction  may  be  collected  by  sequestration  of  its  property."' 

Effect  of  Mitigating  Circumstances.  —  The  court  will  take  into  consid- 
eration the  fact  that  the  injunction  was  erroneously  granted,^^  and 
without  sufficient  equity  to  sustain  it,"^  in  determining  the  extent  of 
the  punishment  to  be  imposed  upon  the  party  who  has  been  guilty  of  a 
breach  thereof.  So  too,  the  absence  of  evil  intention  on  the  part  of  the 
person  charged  with  violating  an  injunction  may  be  interposed  and 
consid§3*ed  by  way  of  mitigation  of  the  punishment  or  penalty  there- 
for,^* as  may  the  fact  that  in  violating  the  injunction  the  party  acted 
under  the  advice  of  counsel.""  Other  circumstances  may  also  be  con- 
sidered in  mitigation  of  the  punishment  or  penalty."^ 


As  to  costs  la  such  proceeding,  see 

infra,  XV,  B,  11. 

49.  Hake  v.  People,  230  111.  174,  196, 

82  N.  E.  561. 

50.  Eogers  Mfg.  Co.  v.  Eogers,  38 
Conn.  121.    See  also  Lawton  v.  Herrick, 

83  Conn.  417,  426,  76  Atl.  986;  Smith  v. 
Jewell,  71   Conn.  473,  42  Atl.  657. 

51.  Franklin  Union  No.  4  v.  People, 
220  111.  355,  370,  77  N.  E.  176,  110  Am. 
St.  Eep.  248,  4  L.  R.  A.  (N.  S.)   1001. 

52.  N.  J. — Cape  May,  etc.  E.  Co.  v. 
Johnson,  35  N.  J.  Eq.  422,  N.  Y.— Sulli- 
van V.  Judah,  4  Paige  Ch.  444.  Wis. 
State  ex  rel.  Fowler  v.  Circuit  Court, 
98  Wis.  143,  73  N,  W.  788.  Eng.— Part- 
ington V.  Booth,  3  Mer.  148. 

[a]  "While  the  fact  that  an  in- 
junction was  erroneously  issued  in  the 
first  instance  affords  no  justification  or 
excuse  for  its  violation,  still  such  fact 
may  properly  be  taken  into  considera- 
tion in  awarding  punishment  for  its 
breach."  State  ex  rel.  Fowler  v.  Cir- 
cuit Court,  98  Wis.  143,  73  N.  W.  788. 

53.  Sullivan  v.  Judah,  4  Paige  Ch. 
(N.  T.)   444. 

54.  See  the  following:  XT.  S. — Cham- 
plain  Const.  Co.  V.  O'Brien,  107  Fed. 
333;  Bowers  v.  Von  Schmidt,  87  Fed. 
293.  Del.— State  v.  Eddy,  2  Del.  Ch. 
269.  la.— Coffey  v.  Gamble,  117  Iowa 
545,  91  N.  W.  813;  Young  v.  Eothrock, 
121  Iowa  588,  96  N.  W.  1105;  Des 
Moines  St.  Ey.  Co.  v.  Des  Moines  Broad 
Gauge  E.  Co.,  74  Iowa  585,  38  N.  W. 
496.  Md.— Murdock 's  Case,  2  Bland 
461,  488,  20  Am.  Dec.  381.  Mont.— Bgs- 
ttfn  &  M,  Consol.,  etc.  Min.  Co.  v.  Mon- 
tana Ore  Purchasing  Co.,  24  Mont.  117, 
60  Pac.  807.    N.  H.— «tate  v,  Collins, 
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62  N.  H.  694.  Va.— Postal  Tel.  Cable 
Co.  V.  Norfolk  &  W.  E.  Co.,  88  Va.  929, 
14  S.  E.  691;  Wells  v.  Com.,  21  Ta.  500. 
Wis.— Vilter  Mfg.  Co.  v.  Humphrey,  132 
Wis.  587,  112  N.  W.  1095,  13  L.  E.  A. 
(N.  S.)  591.  Wyo.— Laramie  Nat.  Bank 
V.  Steinhoff,  7  Wyo.  464,  53  Pac.  299, 
which  may  be  on  that  account  reduced 
to  the  payment  of  costs. 

See  also  Longwood  V.  E.  Co.  v.  Baker, 
27  N,  J.  Eq.  166. 

As  to  effect  of  answer  denying 
charges,  see  supra,  XV,  B,  6,  d. 

55.  See  the  following:  XT.  S.— Eodg- 
ers  «.  Pitt,  89  Fed.  424;  Pokegama 
Sugar-Pine  Lumb.  Co.  v.  Klamath  Eiver 
Lumb.,  etc.  Co.,  86  Fed.  538;  Ulman  v. 
Eitter,  72  Fed.  1000.  la. — Carr  v.  Dis- 
trict Court,  147  Iowa  663,  126  N.  W. 
791;  Coffey  v.  Gamble,  117  Iowa  545, 
91  N.  W.  813.  N.  J.— Fraas  v.  Barlem- 
ent,  25  N.  J.  Eq.  84.  N".  Y.— Stolts  ». 
Tuska,  82  App.  Div.  81,  81  N.  Y.  Supp. 
638  (to  the  extent  that  the  court  is 
satisfied  that  the  advice  was  sought, 
obtained  and  acted  upon  in  good  faith) ; 
New  York  Mail  &  N.  Transp.  Co.  v. 
Shea,  30  App.  Div,  374,  52  N.  Y.  Supp. 
5;  Cianeimino's  Touring,  etc.  Co.  v. 
Ciancimino,  17  N.  Y.  Supp.  125. 

Compare  Cape  May,  etc.  E.  Co.  v. 
Johnson,  35  N.  J.  Eq.  422. 

56.  Such  as  that  the  violation  caused 
no  substantial  injury  to  complainant. > 
Comly  V.  Buchanan,  81  Pe,d.  58, 

[a]  The  acts  of  the  party  after  the 
violation  may  be  considered  in  mitiga- 
tion but  not  discharge.  Ashby  v.  Ash- 
by,  62  N.  J.  Eq.  618,  50  Atl.  473;  Ald- 
inger  v.  Pugh,  57  Hun  181,  10  N.  Y. 
Supp.  684, 
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c.  Bestoring  Status  Quo,  Etc.  —  In  addition  to  the  infliction  of  a 
peitalty  by  way  of  fine  or  imprisonment,^^  the  court  may  make  an  order 
of  restitution  to  the  injured  party,^*  and  require  further  security  for 
obedience  to  the  original  decree.^" 

10.  Review.^"  —  Where  contempt  proceedings  for  violating  injunc- 
tions are  considered  distinctly  criminal  in  their  nature,"^  and  review- 
able in  conformity  with  the  established  doctrine  of  such  procedure,"^ 
by  writ  of  error**'  and  not  by  appeal,**  unless  a  statute  provides  ex- 
pressly for  a  review  by  such  latter  method."^    But  where  the  proceed- 


57.  See  supra,  XV,  B,  9,  b. 

58.  See  the  following:  Ga. — ^Mur- 
phey  V.  Harker,  115  Ga.'  77,  41  S.  E. 
585;  Wimpy  v.  Phinizy,  68  Ga.  188; 
Byne  v.  Byne,  54  Ga.  257.  Md. — Mur- 
dock's  Case,  2  Bland  461,  488,-  20  Am. 
Dec.  381.  Mum. — State  ex  rel.  Hoefs 
V.  District  Court,  113  Minn.  304,  129  N. 
W.  583.  N.  J.— Aehby  v.  Ashby,  62  N. 
J.  Eq.  618,  50  Atl.  473.  Vt.— Stimpson 
1).  Putnam,  41  Vt.  238.  Wyo. — Porter 
».  State,  16  Wyo.  131,  92  Pac.  385;  Lara- 
mie Nat.  Bank  of  Steinhoff,  7  Wyo. 
464,  474,  53  Pac.  299,  by  statute. 

[a]  When  one  who  has  notice  that 
an  injunction  has  been  granted  against 
him,  though  he  has  not  been  formally 
served  with  the  writ,  does  an  act  which 
is  a  violation  of  the  injunction,  and 
thus  changes  the  status  of  the  property 
involved  in  the  case,  the  judge  may  at 
an  interlocutory  hearing,  or  upon  an 
application  for  an  attachment  for  con- 
tempt, require  the  offender  to  restore 
the  status  as  it  existed  at  the  time  he 
first  received  notice  that  the  injunc- 
tion had  been  granted.  Murphey  v. 
Harker,  115  Ga.  77,  41  S.  E.  585. 

59.  Laramie  Nat.  Bank  v.  Steinhoff, 
7  Wyo.  464  474,  53  Pac.  299,  by  stat- 
ute. 

60.  See  generally  the  titles,  "Ap- 
peals;" "Writ  of  Error;"  and  5  Stand- 
ard Peoc.  423  et  seq. 

61.  See  supra,  XVI,  B. 

62.  Garrigan  v.  United  States,  163 
Fed.  16,  89  C.  C.  A.  494,  23  L.  E.  A. 
(N.  S.)  1295;  Zimmerman  v.  State,  46 
Nob.  13,  64  N.  W.  375.  See  generally 
the  titles  "Review;"  "Writ  of  Error." 

63.  U.  S. — In  re  Merchants'  Stock 
&  6.  Co.,  223  U.  S.  639,  32  Sup.  Ct. 
339,  56  L.  ed.  584;  Matter  of  Christen- 
sen  Engineering  Co.,  194  IT.  S.  458,  24 
Sup.  Ct.  729,  48  L.  ed.  1072;  Bessette 
«.  W.  B.  Conkey  Co.,  194  U.  S.  324,  24 
Sup.  Ot.  665,  48  L.  ed.  997;  Gould  v. 
Sessions,  67  Fed.  163,  14  0.  C.  A.  366. 


Neb. — Zimmerman  v.  State,  46  Neb.  13, 
64  N.  W.  375.  S.  D.— State  v.  Knight! 
3  S.  D.  509,  54  N.  W.  412,  44  Am.  St, 
Eep.  809.  Va. — Baltimore,  etc.  B.  Co 
V.  Wheeling,  13  Va.  40,  57.  W.  Va. 
Alderson  v.  Commissioners,  32  W.  Va. 
640,  9  S.  E.  868,  25  Am.  St.  Eep.  840. 
5  L.  E.  A.  334. 

[a]  Though  the  order  adjudging 
one  in  contempt  for  violating  an  injunc- 
tion in  imposing  the  fine  orders  a  part 
thereof  to  go  to  complainant  and  a  part 
to  the  government,  the  punitive  feat- 
ure of  the  order  is  dominant  and  fixes 
its  character  for  purposes  of  review;  a 
writ  of  error  is  proper  method  to  re- 
view such  an  order,  therefore.  In  re 
Merchants'  Stock  &  G.  Co.,  223  XT.  S, 

639,  32  Sup.  Ct.  339,  56  L.  ed.  584. 

64.  XT.  S.— Bessette  v.  W.  B.  Conkey. 
Co.,  194  U.  S.  324,  24  Sup.  Ct.  665,  48 
L.  ed.  997;  Gould  v.  Sessions,  67  Fed. 
163,  14  C.  C.  A.  366;  Sessions  v.  Gould, 
63  Ped.  1001,  11  C.  C.  A.  550.  la.— First 
Cong.  Church  v.  Muscatine,  2  Iowa  69, 
no  appeal  in  absence  of  statute.  Nev. 
Phillips  V.  Welch,  11  Nev.  187.  N.  M. 
Marinan  v.  Baker,  12  N.  M.  451,  78  Pac.  ^ 
531.  Ni  D. — State  ex  rel.  Edwards  v. 
Davis,  2  N.  D.  461,  51  N.  W.  942.  XTtah. 
Ex  parte  Whitmore,  9  Utah  441,  458, 
35  Pae.  524,  530.  Va.— Baltimore,  etc. 
E.  Co.  V.  Wheeling,  13  Va.  40,  57.  W.  Va. 
Alderson  v.  Commissioners,  32  W.  Va. 

640,  9  S.  E.  868,  25  Am.  St.  Eep.  840, 
5  L.  E.  A.  334;  Craig  v.  McCuUoch,  20 
W.  Va.  148.  Wis. — Williamstown  v. 
Darge,  71  Wis.  643,  38  N.  W.  187;  In 
re  Murphey,  39  Wis.  286. 

[a]  Such  proceeding  is  not  consid- 
ered as  a  part  of  the  chancery  suit  so 
as  to  permit  an  appeal  under  a  consti- 
tutional provision  giving  an  appeal  in 
all  cases  in  chancery.  First  Cong. 
Church  V.  Muscatine,  2  Iowa  69. 

65.  See   generally   the   statutes. 

[a]  In  Oregon  the  statute  confers 
upon  either  party  the  right  of  apueal 
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ing  is  considered  as  civil  in  nature,  being  substantially  one  to  reimburse 
the  party  injured  by  the  disobedience,  the  judgment  or  order  is  review- 
able upon  appeal,^"  or,  in  some  jurisdictions  on  writ  of  error."' 

Either  party  may  take  the  proceeding  to  an  appellate  court  for  re- 
view.°' 

What  Considered.  —  The  court  reviewing  an  order  in  a  contempt  pro- 
ceeding for  violating  an  injunction  cannot  inquire  into  the  regularity 
of  the  proceedings  in  the  injunction  suit,"'  except  so  far  as  may  be  re- 
quired to  determine  the  question  of  jurisdiction  of  the  subject-matter."' 
Nor  can  it  inquire  into  the  validity  of  the  injunction  order. ''^  The  only 
question  before  the  appellate  court  is  whether  the  respondent  violated 
the  injunctional  order,  where  such  order,  even  though  erroneous,  was 
within  the  jurisdiction  of  the  court  making  it.'^    The  judgment  for 


from  any  judgment  of  contempt.  State 
V.  Gray,  42  Ore.  261,  70  Pac.  904,  71 
Pac.  978. 

[b]  In  South  Carolina  Bueh  proceed- 
ings are  reviewable  upon  appeal,  bo- 
cause  of  the  appellate  jurisdiction  of 
the  supreme  court  in  criminal  cases. 
State  V.  Nathans,  49  S.  C.  199,  27  S.  E. 
52. 

66.  See  the  following:  U.  S. — Mat- 
ter of  Christensen  Engineering  Co.,  194 
V.  S.  458,  24  Sup.Ct.  729,  48  L.  ed. 
1072;  Worden  v.  Searls,  121  TJ.  S.  14, 
26,  7  Sup.  Ct.  814,  30  L.  ed.  853;  Enoch 
Morgan's  Sons  Co.  v.  Gibson,  122  Fed. 
420,  59  C.  C.  A.  46;  Gould  v.  Sessions, 
67  Fed.  163,  14  C.  C.  A.  366,  order  in- 
terlocutory in  nature,  where  proceed- 
ing considered  as  part  of  original  pro- 
ceeding, and  not  reviewable  except 
upon  appeal  from  final  decree.  111. 
People  V.  Diedrich,  141  III.  665,  30  N. 
E.  1038.  Ind.— Beck  v.  State,  72  Ind. 
250.  La.— Vicksburg,  S.  &  P.  R.  Co.  v. 
Webster  Sand  G.  &  C.  Co.,  132  La.  1051, 
62  So.  140,  47  L.  R.  A.  (N.  S.)  1155. 
Mich. — People  v.  Simonson,  9  Mich.  492. 
Mo.— Chicago,  B.  &  Q.  R.  Co.  «.  Gilder- 
sleeve,  165  Mo.  App.  370,  147  S.  W. 
836.  N.  Y.— People  v.  Dwyer,  90  N.  Y. 
402.  Wis.— Vilter  Mfg.  Co.  v.  Hum- 
phrey, 132  Wis.  587,  112  N.  W.  1095, 
13  L.  R.  A.  (N.  S.)  591;  McEvoy  v. 
Gallagher,  107  Wis.  331,  83  N.  W.  633. 
Wyo.— Laramie  National  Bank  v.  Stein- 
hoff,  7  Wyo.  464,  53  Pac.  299. 

See  also  In  re  Merchants'  Stock  &  G. 
Co.,  223  U.  S.  639,  32  Sup.  Ct.  339,  56 
L.   ed.   584. 

67.  An  order  in  a  proceeding  to  pun- 
ish one  for  contempt, for  an  alleged  dis- 
obedience of  a  temporary  restraining 
order,  which  adjudges  him  guilty  and 
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imposes  a  penalty,  is  a  final  order  in 
a  special  proceeding,  and  as  such  sub- 
ject to  review  on  error.  Porter  v.  State, 
16  Wyo.  131,  92  Pac.  385, 

68.  People  v.  Diedrich,  141  111.  665, 
670,  30  N.  E.  1038. 

[a]  The  party  aggrieved  by  the 
order  in  the  proceeding  for  violation  of 
an  injunction  has  the  right  to  bring 
the  matter  to  the  appellate  court  for 
review.  "It  would  be  an  absurdity  to 
permit  an  appeal  to  the  one  whose  acts 
are  complained  of  in  case  of  a  convic- 
tion, and  deny  it  to  the  party  whose 
rights  have  been  invaded,  and  for  whose 
advantage  the  proceedings  are  author- 
ized, if  the  judgment  is  against  him." 
Laramie  Nat.  Bank  v.  Steinhoff,  7  Wyoi 
464,  476,  53  Pac.  299. 

69.  People  v.  Clark,  268  HI.  156,  108 
N.  E.  994. 

[a]  "Until  the  vacation  of  the  de- 
cree so  regularly  obtained  it  was  the 
duty  of  the  defendant  to  obey  its  man- 
date." People  V.  Clark,  268  111.  156, 
108  N.  E.  994. 

70.  People  v.  Clark,  268  111.  156,  108 
N.  E.  994. 

71.  Scorio  V.  United  States  (C  C. 
A.),  217  Fed.  871,  wherein  the  court 
said  that  had  the  order  of  injunction 
been  brought  up  for  review  by  the  de- 
fendant, it  would  have  been  modified 
in  his  behalf.  "But  it  is  too  late  to 
allege  before  this  court  tha,t  the  injunc- 
tion was  too  broad,  when  the  defend- 
ant appeared  in  court  to  answer  the 
charge  of  violating  the  injunction,  and, 
instead  of  bringing  the  order  up  for 
review,  waived  all  objections  to  it  by 
submitting  himself  and  promising  obed- 
iencfe  to  it." 

7%    Vilter    Mfg.   Co.   ti.  Humphrey, 
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contempt  in  the  violation  of  an  injunction  will  not  be  disturbed  on  re- 
view unless  the  evidence  shows  beyond  a  reasonable  doubt  that  the  party 
was  not  guilty  of  the  contumacious  conduct/^  Likewise,  the  court 
granting  the  injunction  having  determined  that  the  person  charged  has 
not  violated  it,  the  reviewing  court  will  not  reverse  unless  such  deter- 
mination is  palpably  contrary  to  the  evidence.'* 

11,  Costs.'^  —  Where  the  proceeding  for  contempt  for  violation  of 
an  injunction  is  considered  as  a  criminal  one,  costs  are  not  usually  al- 
lowed.'°  But  where  the  proceeding  is  considered  as  civil  in  nature, 
costs  are  generally  allowed  against  the  complainant  if  he  be  unsuccess- 
ful," or  in  his  favor  if  the  defendant  is  found  guilty  of  a  violation  of 
the  injunction." 


132  Wis.  587,  112  N.  W.  1095,  13  L.  E. 
A.   (N.  S.)    591. 

73.  See  the  following:  tT.  S. 
Schwartz  V.  United  States.  (C.  C.  A.), 
217  Fed.  866.  Ga. — Warner  v.  Martin, 
124  Ga.  387,  52  S.  E.  446.  Wash.— State 
ex  rel.  Curtiss  v.  Eriokson,  66  Wash. 
639,  120  Pac.  104. 

[a]  Whether  a  defendant  in  injunc- 
tion, who  violates  the  same,  should  be 
punished  for  the  contempt  shown  the 
court  concerns  the  court  in  the  matter 
of  the  maintenance  of  its  dignity  and 
authority;  but  whether,  by  coercive  or 
punitory  measures,  such  defendant 
should  be  compelled  to  obey  the  writ, 
issued  by  a  competent  court,  for  the 
preservation  of  a  civil  right  asserted 
by  the  plaintiff,  concerns  the  plaintiff, 
and  the  action  of  the  trial  court  upon 
that  question  may  be  subject  to  review 
in  this  court  on  appeal.  Vicksburg,  S. 
&  P.  E.  Co.  V.  Webster  Sand,  G.  &  C. 
Co.,  132  La.  1051,  62  So.  140,  47  L.  E. 
A.  (N.  S.)   1155. 

[b]  Where,  upon  motion  to  punish 
a  party  for  contempt  in  violating  an 
injunction  there  is  legal  evidence  suffi- 
cient to  call  for  the  exercise  of  the 
judgment  and  discretion  of  the  court, 
its  decision  is  not  reviewable  here. 
Mayor,  etc.  of  New  Tork  v.  New  York, 
etc.  Ferry  Co.,  64  N.  Y.  622. 

[c]  The  court  reviewing  an  order 
taken  on  default  cannot  inquire  into  the 
sufficiency  of  the  evidence  to  sustain 
the  order.  People  v.  Clark,  268  111.  156, 
108  N.  E.  994. 

71.  Oehler  v.  Levy,  25€  111.  178,  99 
N.  E.  912,  affirming  168  111.  App.  41. 

75.  See  eeherally  5  Standard  Pboc. 
432. 

,  76w  Magenflis  V.  Parthurst,  4  N. 
J  Eq.  433,    See  also  Gompers  v.  Bucks 


Stove  &  Range  Co.,  221  U.  S.  418,  31 
Sup.  Ct.  492,  55  L.  ed.  797,  34  L.  E. 
A.  (N.  S.)  874;  Mutual  Milk  &  C.  Co. 
V.  Tietjen,  73  App.  Div.  532,  77  N.  Y. 
Supp.  287. 

77.  Hennessey  v.  Budde,  82  Fed.  541, 
complaint  should  pay  costs  of  reference 
to  determine  whether  there  had  been 
a  violation  or  not. 

[a]  A  defendant  successfully  de- 
murring to  interrogatories  propounded 
to  him  in  reference  to  the  violations 
charged  is  entitled  to  recover  against 
the  plaintiff  his  costs  on  the  demurrers. 
Parkhurst  v.  Kinsman,  2  Blatchf.  76,  18 
Fed.  Cas.  No.  10,759. 

[b]  Costs  may  be  awarded  against 
the  defendant,  however,  though  com- 
plainant is  unsuccessful,  where  the  de- 
fendant by  hia  conduct,  though  not 
sufficient  to  justify  punishment  there- 
for, invites  the  proceeding  against  him. 
Hardie  v.  Lavery,  5  Manitoba  134;  Don- 
nelly V.  Donnelly,  9  Ont.  673;  Camp- 
bell V.  Gorham,  2  Grant.  Ch.  (U.  C.) 
403. 

78.  TT.  B.— Boa*d  of  Trade  of  Chi- 
cago V.  Tucker  (C.  C.  A.),  221  Fed. 
305,  such  sum  not  to  be  added  to  the 
fine,  so  as  to  be  collectible  by  a  body 
execution,  but  merely  a  money  judg- 
ment, to  be  collected  in  the  usual  way. 
Ga. — ^Warner  v.  Martin,  124  Ga.  387,  52 
S.  E.  446.  N.  Y.— Smith  v.  Fitch,  Clarke 
Ch.  265,  though  injunction  was  improp- 
erly issued  in  the  first  instance. 

See  also  Gompers  v.  Bucks  Stove  & 
Eange  Co.,  221  V.  S.  418,  55  L.  ed. 
797,  31  Sup.  Ct.  492,  34  L.  E.  A.  (N. 
S.)  874;  Indianapolis  Water  Co.  v. 
American  Strawboard  Co.,  75  Fed.  972. 

[a]  The  costs  may  be  awarded  in  ad- 
dition to  the  fine.     Warner  V.  Martin, 
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XVI.  REMEDIES  FOR.  WRONGFUL  ISSUANCE  OP  INJUNO- 
TION.  —  A.  Where  No  Injunction  Bond  Given.  —  1.  In  General, 
Unless  an  injunction  bond  has  been  given,'^  no  action  lies  for  the  wrong- 
ful issuance  of  an  injunction  in  the  absence  of  a  showing  of  malicious 
prosecution.*"  Even  then  an  action  will  not  lie  until  the  final  determin- 
ation of  the  suit  in  which  the  injunction  was  issued.^^  But  the  fact 
that  a  bond  has  been  given  does  not  preclude  the  remedy  for  malicious 
prosecution.*^ 

2.  Who  May  Bring  Action.  —  One  whose  legal  rights  have  not  been 
infringed  by  the  injunction  cannot  maintain  an  action  for  damages;*' 


124  Ga.  387,  52  S.  E.  446.     As  to  fine, 
see  supra,  XV,  B,  9,  b. 

79.  As  to  necessity  for  liond,  see 
supra,  VII,  E,  2. 

As  to  remedy  where  bond  given,  see 
infra,  XVI,  B. 

80.  U.  S.— Meyers  v.  Block,  120  U. 
S.  206,  211,  7  Sup.  Ct.  525,  30  L.  ed. 
642;  Bein  v.  Heath,  12  How.  168,  13 
L.  ed.  939;  Scheck  v.  Kelly,  95  Fed. 
941.  Ala. — McLaren  v.  Bradford, '  26 
Ala.  616.  Cal.— Asevado  v.  Orr,  100 
Cal.  293,  34  Pae.  777;  Eobinson  v.  Kel- 
lum,  6  Cal.  399.  Ga. — Short  v.  Spragins, 
104  Ga.  628,  30  S.  E.  810;  Mitchell  v. 
Southwestern  Eailroad,  75  Ga.  398. 
Idaho. — ^Doyle  v.  Sandpoint,  18  Idaho 
654,  112  Pac.  204,  32  L.  E.  A.  (N.  S.) 
34.  m.— Gorton  v.  Brown,  27  111.  489, 
81  Am.  Dec.  245.  Ind. — Harless  v.  Con- 
sumers' Gas,  etc.  Co.,  14  Ind.  App.  545, 
43  N.  E.  456.  la.— Beach  v.  Williams, 
79  N,  W.  393.  Ky.— Cox  v.  Taylor's 
Admr.,  10  B.  Mon.  17;  Lexington,  etc. 
E.  Co.  V.  Applegate,  8  Dana  289,  33 
Am.  Dec.  ^97.  Mass. — American,  etc. 
Co.  V.  Wilson,  198  Mass.  182,  84  N.  E. 
133,  126  Am.  'St.  Eep.  409;  Zinn  ■». 
Eice,  154  Mass.  1,  27  N.  E.  772,  12  L. 
E.  A.  288.  Minn.— Hayden  v.  Keith, 
32  Minn.  277,  20  N.  W.  195.  Miss. 
Davis  V.  Davis,  65  Miss.  498,  4  So.  554; 
Manlove  v.  Vick,  55  Miss.  567.  Mo. 
Campbell  v.  Carroll,  35  Mo.  App.  640; 
Keber  v.  Mercantile  Bank,  4  Mo.  App. 
195.  Neb.— Jameson  v.  Bartlett,  63 
Neb.  638,  88  N.  W.  860.  N.  Y.— Mark 
V.  Hyatt,  135  N".  Y.  306,  31  N.  E.  1099, 
18  L.  R.  A.  275;  Palmer  v.  Eoley,  71  N. 
Y.  106;  Lawton  v.  Green,  64  N.  Y.  326, 
331;  Patterson  v.  Bloomer,  9  Abb.  Pr. 
(N.  S.)  27.  N.  O,— Burnett  v.  Nichol- 
son, 79  N.  0.  548.  Ohio.— Newark  Coal 
■Co.  V.  Upson,  40  Ohio  St.  17.  Ore. 
Hess  V.  German  B.  Co.,  37  Ore.  297,  60 
Pac.  1011;  Ruble  v.  Coyote,  etc.  Co.,  10 
Ore.  39.     Pa.— Hutchins  12.-  Rogers,  22 
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W.  N.  C.  79.  Phil.  Isl.— Molina  v. 
Somes,  24  Phil.  Isl.  49,  68.  S.  C— Bat- 
son  V.  Paris  Mt.  W.  Co.,  73  S.  C.  368, 
53  S.  E.  500.  Tenn.— Hawkins  v.  Hub- 
bell,  127  Tenn.  312,  154  S.  W.  1146. 
Wash. — Anderson  v.  Provident  Life, 
etc.  Co.,  26  Wash.  192,  66  Pac.  415. 
W.  Va. — Glen  Jean,  etc.  Co.  v.  Kanawha, 
etc.  Co.,  47  W.  Va.  725,  35  S.  E.  978. 

See  generally  the  titles  "Malicious 
Prosecution;"  "Process."  See  also 
infra,  XVI,  B,  1,  a. 

[a]  "The  defendant  to  a  dissolved 
injunction  has  two  remedies, — one 
(statutory)  on  the  injunction  bond;  the 
other  (common  law)  for  the  malicious 
abuse  of  judicial  process,  without  prob- 
able cause.  Where  no  bond  is  given, 
the  latter  remedy  alone  exists.  It  be- 
comes the  defendant  to  an  injunction 
suit  to  see  that  a  good  and  sufficient 
bond  is  given,  and,  unless  he  does  so, 
he  can  recover  no  damages,  in  the  pres- 
ence of  probable  cause,  and  in  the  ab- 
sence of  malice."  Glen  Jean,  etc.  E. 
Co.  V.  Kanawha,  etc.  R.  Co.,  47  W.  Va. 
725,  35  S.  E.  978. 

81.  Tatum  v.  Morris,  19  Ala.  302; 
Hussey  v.  Neal,  49  Ga.  160. 

82.  Cal.— Asevado  v.  Orr,  100  Cal. 
293,  34  Pac.  777;  Eobinson  v.  Kellum, 
6  Cal.  399.  Ky.— Cox  v.  Taylor's  Admr., 
10  B.  Mon.  17.  La.— Eiggs  v.  Bell,  39 
La.  Ann.  1030,  3  So.  183.  Miss.— Man- 
love  V.  Vick,  55  Miss.  567.  Wash.— An- 
derson V.  Provident  Life,  etc.  Co.,  26 
Wash.  192,  66  Pac.  415. 

Contra,  Gorton  v.  Brown,  27  HI.  489, 
81  Am.  Dec.  245,  holding  that  an  action 
on  the  bond  is  the  sole  remedy. 

83.  A  person  restrained  from  doing 
what  he  had  no  legal  right  to  do  can- 
not maintain  an  action  for  damages 
even  though  the  injunction  has  been 
wrongfully  issued.  Guthrie  v.  Biethan, 
25  Idaho  706,  139  Pac.  718;  Parks  v. 
O'Connor,  704rex.  377,  8  S.  W.  104. 
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but  the  fact  that  he  was  not  technically  a  party  to  the  suit  does  not  de- 
feat his  right  to  relief.'* 

Joinder All  the  parties  enjoined  need  not  join  as  parties  plaintiff .'' 

All  the  parties  who  wrongfully  procured  the  injunction  may  be  joined 
as  defendants,  however.*" 

3,  Pleading.  —  In  an  action  for  malicious  prosecution,^'  the  declar- 
ation must  clearly  allege  both  malice  and  want  of  probable  cause.*' 
The  damages  other  than  those  assessed  by  virtue  of  a  statute  must  be 
alleged  and  proven  with  the  same  certainty  as  in  any  other  suit.*'  The 
complaint  is  not  fatally  defective  because  it  does  not  allege  that  plain- 
tiff has  paid  the  counsel  fees  and  expenses  mentioned  therein  as  items 
claimed  as  a  part  of  the  damages;^"  it  is  sufftcient  that  it  alleges  that 
the  liability  has  been  incurred.^^ 

B.  Where  Injunction  Bond  Given.  —  1.  Assessment  of  Damages 
Prior  to  Action  on  Bond.'^  —  a.  Power  To  Assess., —  Except  in  the 
federal  courts,^*  in  the  absence  of  any  statute  authorizing  the  court  to 
assess  damages  in  the  injunction  suit,  upon  the  dissolution  of  the  in- 
junction, the  court  has  no  authority  to  do  so ;  the  party  aggrieved  must 


84.  A  partnership,  though  not  made 
a  party  defendant,  save  to  the  extent 
that  one  partner  enjoined  may  have 
represented  the  firm,  may  maintain  an 
action  to  recover  damages  occasioned 
by  the  injunction.  Drews  v.  Williams, 
50  La.  Ann.  579,  23  So.  897. 

85.  V  An  action  on  the  case  to  re- 
cover damages  arising  from  the  wrong- 
ful issuance  of  an  injunction  Restrain- 
ing the  enforcement  of  a  judgment 
may  be  maintained  by  the  judgment 
creditor  without  joining  the  sheriff  as 
a  party  plaintiff.  Anderson  v.  Provi- 
dent Life  Ins.  Co.,  26  Wash.  192,  66 
Pae.  415. 

86.  The  principal  in  the  injunction 
suit,  the  sureties  upon  the  bond,  and  a 
party  who  instigated  the  injunction 
proceedings  may  be  joined  as  parties, 
though  the  sureties  are  sued  ex  con- 
traatu  and  the  principal  and  the  in- 
stigator of  the  proceedings  ex  delicto. 
Riggs  V.  Bell,  '39  La.  Ann.  1030,  3  So. 
183. 

87.  See  generally  the  title  "Mali- 
cious Prosecution." 

88.  Cal.— Asevado  v.  Orr,  100  Cal. 
293,  34  Pac.  777;  Eobinson  v.  Kellum, 
6  Cal.  399.  Ky.— Cox  v.  Taylor's  Admr., 
10  B.  Mon.  17.  La. — Barthe  v.  New  Or- 
leans, 42  La.  Ann.  43,  7  So.  70. 

[a]  Such  allegations  must  be  clear 
and  definite.  Barry  v.  Salt  Co.,  14 
Phila.  (Pa.)   124. 

89.  Hicks  V.  Murphy  (Tex,  Civ. 
^PPOj  172  S.  W.  1135. 


90.  Anderson  v.  Provident  Life  & 
Tr.  Co.,  26  Wash.  192,  66  Pac.  415. 

91.  Anderson  v.  Provident  Life  & 
Tr.  Co.,  26  Wash.  192,  66  Pac.  415. 

92.  As  prerequisite  to  action,  see 
infra,  XVI,  C,  2,  a. 

93.  Federal  Practice. — Where  neither 
the  bond  nor  undertaking  given,  nor 
the  statute  law,  nor  any  rule  of  court, 
prescribes  a  specific  mode  of  assessing 
damages,  and  the  condition  of  the  bond 
is  simply  to  pay  such  damages  as  the 
adverse  party  may  sustain  by  reason 
of  the  injunction,  the  federal  courts,  in 
the  absence  of  statute  to  the  contrary, 
may  assess  the  damages  in  the  injunc- 
tion suit,  under  their  general  equity 
jurisdiction,  as  this  is  the  ordinary 
course  in  the  courts  of  chancery  in 
England,  by  whose  practice  the  courts 
of  the  United  States  are  governed. 
Eussell  V.  Parley,  105  U.  S.  433,  26  L. 
ed.  1060,  disapproving  Bein  v.  Heath, 
12  How.  (U.  S.)  168,  13  L.  ed.  939;  Red- 
lich  Mfg.  Co.  V.  John  H.  Eice  &  Co., 
203  Fed.  722;  Cimiotti  TJnhairing  Co.  v. 
American,  etc.  Co.,  158  Fed.  171.  See 
also  Meyers  v.  Block,  120  XJ.  S.  206,  7 
Sup.  Ct.  525,  30  L.  ed.  642;  West  v. 
East  Coast  Cedar  Co.,  113  Fed.  742,  51 
C.  C.  A.  416;  Tyler  Min.  Co.  v.  Last 
Chance  Min.  Co.,  90  Fed.  15,  32  C.  C.  A. 
498;  Coosaw  Co.  v.  Farmers'  Co.,  51 
Fed.  107;  Lehman  v.  McQuown,  31  Fed. 
138;  Lea  v.  Deakin,  13  Fed.  514;  Bug- 
geln  V.  Cameron,  11  Ariz.  200,  90  Pae. 
324. 
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resort  to  an  independent  action  upon  the  bond.^*  Statutory  provisions, 
however,  in  many  states  provide  that  the  court  may  assess  in  the  injunc- 
tion suit  the  damages  arising  from  the  wrongful  suing  out  and  issuance 
of  an  injunction  against  the  principal  and  the  sureties  on  the  injunction 
bond.°^     Other  statutes  limit  the  assessment  of  damages  to  actions  to 


[a]  And  where  an  express  rule  of 
court  requires  as  a  prerequisite  to  an 
injunction  that  a  bond  be  given  con- 
taining a  stipulation  that  the  damages 
may  be~  ascertained  in  such  manner  as 
the  court  may  direct  and  that  he  may 
give  judgment  thereon  against  the  prin- 
cipal and  sureties  for  said  damages  in 
the  decree  dissolving  the  injunction, 
there  is  no  doubt  of  the  power  of  the 
courts  of  the  United  States  to  assess 
the  damages  in  the  injunction  suit. 
Dodge  V.  Cohen,  14  App.  Cas.  (D.  C.) 
582,  594,  Equity  Rule  42. 

94.  Art.— Stanley  V.  Bonhain,  52 
Ark.  354,  12  S.  W.  706;  Greer  v.  Stew- 
art, 48  Ark.  21,  2  S.  W.  251.  Colo. 
Sartor  v.  Strassheim,  8  Colo.  185,  6  Pae. 
215.  Ga. — Offerman  &  W.  fi.  Co.  v. 
Way  Cross,  etc.  E.  Co.,  112  Ga.  610, 
37  S.  E.  871.  Idaho. — Dougal  v.  Eby, 
11  Idaho  789,  85  Pac.  102.  ni.— Phelps 
r.  Poster,  18  111.  309.  la. — Taylor  v. 
Brownfield,  41  Iowa  264.  La. — JoUr- 
dan  V.  Garland,  105  La.  486,  29  So.  912; 
Gillaspie  v.  Scott,  32  La.  Ann.  767;  Ja- 
cobs V.  Augustin,  3  La.  Ann.  476.  W.  Va. 
State  V.  Purcell,  31  W.  Va.  44,  49,  5 
S.  E.  301, 

fa]  But  in  Sturgis  v.  Knapp,  33  Vt. 
486,  the  court  says  obiter:  "If  a  Court 
of  chancery  grants  an  injunction  mak- 
ing an  order  that  the  party  seeking  it 
shall  pay  the  party  enjoined  such  dam- 
ages as  he  may  sustain  in  consequence 
of  the  injunction,  in  case  it  be  finally 
decided  that  it  ought  not  to  have  been 
granted,  or  requiring  a  bond  to  secure 
the  payment  of  such  damages,  the  party 
enjoined  cannot  recover  any  damages 
resulting  from  the  injunction.  But  if 
such  an  order  be  made,  or  a  bond  re- 
quired and  furnished,  it  is  within  the 
power  of  the  court  of  chancery,  >inde- 
pendently  of  the  statutes  or  chancery 
rules  of  this  state,  on  the  dissolution 
of  the  injunction  to  ascertain,  by  ref- 
erence to  a  master,'  or  otherwise,  the 
damages  caused  by  the  injunction  and 
decree  their  payment  by  the  party 
seeking  the  injunction;  and  the  pro- 
ceeding is  independent  of  any  action 
or  recovery  upon  the  bond,  this  enforce- 
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ment  of  which,  as  such,  requires  an  ac- 
tion at  law." 

[b]  Where  no  bond  is  reciuiied  there 
can  'pe  no  assessment  of  damages  on 
dissolution  of  the  injunction.  Seheck 
V.  Kelly,  95  Fed.  941;  American,  etc. 
Co.  V.  Wilson,  198  Mass.  182,  84  N.  E. 
133,  126  Am.  St.  Eep.  409. 

[c]  Under  a  rule  of  court  (1)  pro- 
viding that  the  bond  must  contain  a 
condition  providing  for  a  reference  to 
ascertain  th«  damages  in  the  injunction 
suit,  where  the  bond  contains  no  such 
condition,  the  court  has  no  jurisdiction 
to  direct  a  reference  for  that  purpose 
(Higgins  V.  Allen,  6  How.  Pr.  (N.  Y.) 
30;  Garoie  v.  Sheldon,  3  Barb.  (N.  Y.) 
232),  (2)  and  the  objection  may  be 
raised  at  any  time.  Garcie  v.  Sheldon, 
3  Barb.  (N.  Y.)  232. 

As  to  action  on  bond,  see  infra,  XVI, 
B,  2, 

95.  See  generally  the  statutes,  and 
the  following:  Dli-^Dempster  v.  Lan- 
Singh,  234  111.  381,  387,  84  N.  E.  1032 
(Kurd's  St.,  1905,  eh.  69,  §12);  Fry  v, 
EadzinSki,  219  111.  526,  76  N.  E.  694; 
Toledo,  etc.  R.  Co.  v.  St.  Louis,  etc.  B. 
Co.,  208  111.  623,  70  N.  E.  715.  Ind. 
Snyder  v.  Sherrell,  7  Ind.  Ter.  35,  103 
S.  W.  756.  Minn, — Hayden  v.  Keith, 
32  Minn.  277,  20  N.  W.  195.  Miss. 
Code,  1906,  §624;  Steadman'c.  Butler, 
95  Miss.  695,  49  So.  6 14;: judgment 
should  not  be  given  for  amount  of 
judgment  restrained,  as  there  would 
then  be  two  judgments.  Mo. — Albers 
Com.  Co.  V.  Spencer,  236  Mo.  608,  139 
S.  W.  321;  Pears  v.  Riley,  147  Mo.  453, 
48  S.  W.  828;  Batterton  V.  Sims,  73 
Mo.  App.  351.  S.  C— Greenville  «. 
Mauldin,  64  S.  C.  438,  42  S.  E.  200; 
Hill  V.  Thomas,  19  S.  C.  230,  234. 
S.  D. — Chamberlain  v.  Quarenberg,  23 
S.  D.  55,  119  N.  W.  1026  (where  plain- 
tiff gives  no  bond,  the  bond  providing 
the  "sureties"  would  pay  all  costs, 
etc.,  no  judgment  can  be  given  against 
complainant) ;  McLennon  i!.  Fenner,  19 
S.  D.  492,  104  N.  W.  218  (under  ■Qode 
Civ.  Proe.  §200);  Bdmison  v.  Sioux 
li'alls  W.  Co.,  10  S.  D.  440,  73  l<r.  W. 
910.    Tenn. — Simmons    v.    Tayloi', '  91 
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enjoin  the  enforcement  of  a  judgment ;  in  other  cases  the  remedy  being 
by  an  action  on  the  bond."* 

Exclusiveness  bf  Remedy. —  Though  the  court  has  jurisdiction  to  assess 
the  damages  in  the  injunction  suit,  the  exercise  of  such  power  lies  with- 
in the  sound  discretion  of  the  court.^^ 

Where  the  defendant  sues  at  law  upon  the  injunction  bond  he  can- 
not have  an  execution  from  the  court  of  equity ;  his  only  remedy  is  upon 
his  judgment  at  law.^^  By  express  provision  of  statute  in  some  states, 
a  failure  to  assess  damages  upon  the  dissolution  of  an  injunction  shall 
not  operate  as  a  bar  to  an  action  upon  the  injunction  bond.^''  On  the 
other  hand,  the  assessment  of  damages  in  an  action  to  enjoin  the  en- 
forcement of  a  judgment  is  exclusive  of  all  other  remedies  in  some 
states.^ 

b.  What  Court  Makes  Assessment.  —  The  application  for  assess- 
ment of  damages  upon  the  dissolution  of  the  injunction  must  be  made 
to  the  court  in  which  the  injunction  suit  is  tried.^  If  an  appeal  is  taken 
from  the  trial  court's  orders,  it  does  not  lose  jurisdiction  to  assess  the 


Tenn.  363,  369,  18  S.  W.  867  (under 
Code  §4449) ;  Henley  v.  Cliborne,  3  Lea 
213.  Tex. — Cameron  &  Co.  v.  Jones,  41 
Tex.  Civ.  App.  4,  90  S.  W.  1129. 

[a]  Law  Govexnlng  Assessment. 
The  assessment  of  damages  is  governed 
by  the  laws  in  force  at  the  time  of 
dissolution,  not  by  those  in  force  at 
the  time  of  granting  the  injunction. 
Miller  v.  Hemphill,  9  Ark.  488. 

96.  Ark. — Stanley  v.  Bonham,  52 
Ark.  354,  12  S.  W.  706;  Coblentz  v. 
"Wheeler,  etc.  Mfg.  Co.,  40  Ark.  180. 
Ky. — Mason,  ate.  lOo.  v.  Mechanics' 
Lien,  &  T.  Co.,  118  Ky.  707,  82  S.  W. 
290  (Civ.  -Code,  §295);  Alexander  v. 
Gish,  88  Ky.  13,  19,  9  S.  W.  801;  Eankin 
V.  Estes,  13  Bush  428.  La. — Jacobs  v. 
Augustin,  3  La.  Ann.  476. 

As  to  action  on  bond,  see  infra,  XVI, 
.B,  2. 

97.  U.  S.— Tullock  V.  Mulvane,  184 
U.  S.  497,  22  Sup.  Ct.  372,  46  L.  ed. 
657;  Meyers  v.  Block,  120  U.  S.  206,  7 
Sup.Ct.  525,  30  L.  ed.  642;  Bussell  v. 
Farley,  105  U,  S.  433,  445,  26  L.  ed. 
1060;  West  v.  East  Coast  Cedar  Co., 
113  Fed.  HZ,  51  C.  C.  A.  416;  Eedlich 
Mfg.  Co.  V.  John  H.  Bice  &  Co.,  203 
Fed.  722.  Ariz. — ^Buggeln  v.  Cameron, 
11  Ariz.  200,  90  Pac.  324.  Ark. — Moore 
V.  Granger,  30  Ark.  574.  Ky. — Mulhol- 
land  V.  Troutman,  10  Ky.  L.  Eep.  263. 

[a]  "But  the  exercise  of  the  power 
is  a  matter  of  discretion,  and  usually 
the  final  result  of  a  litigation  will  be 
an  important  factor  in  determining 
whether  the  power  shall  be  used."  Eed- 


lich Mfg.   Co.  V.  John  H.  Eice   &   Co., 
203  Fed.  722. 

98.  Harrison  v.  Casey,  21  N.  C.  322. 

99.  Lorece  v.  De  Marco,  170  111. 
App.  522. 

1.,  In  Kentucky  the  assessment  of 
damages  (1)  in  actions  to  enjoin  the 
enforcement  of  a  judgment  is  exclusive 
of  all  others  and  excludes  an  action  on 
the  bond  (Mason,  Gooch,  etc.  Co.  v. 
Mechanic's  Lien  &  T.  Co.,  118  Ky.  707, 
82  S.  W.  290;  Hayden's  Admr.  v.  Phil- 
lips' Admr.,  89  Ky.  1,  11  S.  W.  951; 
Crawford  v.  Woodworth,  9  Bush  [Ky.] 
745) ;  (2)  but  is  not  necessary  where 
proceedings  upon  a  judgment  is  not  en- 
joined. Eankin  v.  Estes,  13  Bush  (Ky.) 
428;  Alexander  v.  Gish,  10  Ky.  L.  Eep. 
989,  9   S.  W.  801. 

2.  A  motion  to  appoint  a  referee  to 
assess  the  damages  is  a  motion  in  an 
action  within  a  code  provision  provid- 
ing that  a  motion  upon  notice,  in  an 
action  must  be  tried  within  the  judicial 
district  in  which  it  is  triable,  and  must 
be  made  where  the  injunction  suit  was 
tried.  Wilson  v.  Dreyer,  65  App.  Div. 
249,  72  N.  Y.  Supp.  578. 

[a]  Want  of  jurisdiction  over  the 
subject-matter  does  not  deprive  the  de- 
fendant of  the  right  to  have  the  dam- 
ages assessed  upon  the  dissolution  of 
the  injunction  as  plaintiff  is  estopped 
from  denying  jurisdiction.  Cumber- 
land Coal,  etc.  Co.  v.  Hoffman  Steam 
Coal  Co.,  39  Barb.   (N.  Y.)   16. 

[b]  The  revocation  of  the  letters  of 
administration  pending  the  motion  to 
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damages  where  the  appellate  court  dissolves  the  injunction,'  or  dis- 
misses the  bill.* 

c.  Time  for  Making  Assessment.  —  Unless  a  statute  authorizes  an  as- 
sessment of  damages  prior  to  the  final  disposition  of  the  cause,  as  is 
sometimes  the  case,^  or  unless  complainant  consents  to  an  assessment  of 
damages  prior  to  the  final  judgment,*  such  an  assessment  cannot  be 
made  until  it  has  been  "finally  decided  on  the  merits  that  plaintiff  is  not 
entitled  to  an  injunction/ 


assess  the  damages,  and  an  order  that 
the  cause  proceed  in  the  name  of  the 
substituted  public  administrator  does 
not  affect  the  jurisdiction  of  the  trial 
court  to  assess  the  damages  against 
the  administrator  and  the  sureties. 
Nolan  V.  Johns,  108  Mo.  431,  18  8.  W. 
1107. 

3.  D.  O. — ^Dodge  v.  Cohen,  14  App. 
Cas.  582,  596.  Tenu. — ^Bagan  v.  Aiken, 
9  Lea  609,  42  Am.  Eep.  684,  remand  to 
assess  damages  upon  dismissal  upon  ap- 
peal. Eng. — Newby  v.  Harrison,  3  D. 
F.  &  J.  287,  45  Eng.  Reprint  889.. 

[a]  Upon  dissolution  of  an  injunc- 
tion by  the  appellate  court  after  the 
refusal  of  the  trial  court  to  dissolve 
it,  the  application  for  assessment  of 
damages  may  be  made  to  the  lower 
court  which  issued  the  injunction  in 
the  first  instance;  the  damages  need 
not  be  assessed  in  the  appellate  court. 
Fry  V.  Eadzinski,  219  111.  526,  76  N.  E. 
694,  afflrming  121  111,  App.  303  (need 
not  await  mandate  of  appellate  court) ; 
Garrity  v.  Chicago,  etc.  E.  Co.,  22  111. 
App.  404. 

4.  Dodge  V.  Cohen,  14  App.  Cas.  (D. 
C.)   582,  596. 

5.  Keith  v.  Henkleman,  173  111.  137, 
50  N.  E.  692. 

[a]  In  Illinois  (1)  on  dissolution  of 
an  injunction  the  court  may  assess  the 
damages  before  final  disposition  of  the 
suit  where  the  injunction  is  merely  an- 
cillary to  the  main  cause.  Shackleford 
V.  Bennett,  237  111.  523,  86  N.  B.  1073 
(Laws,  1861,  p.  133,  §1,  as  amended  in 
1874;  Eev.  St.,  1874,  ch.  69,  §12); 
Dempster  v.  Lansingh,  234  111.  381,  84 
N.  E.  1032  (time  for  hearing  in  such 
case  discretionary  with  court,  with  ex- 
press limitation  that  it  must  be  after 
dissolution  of  the  injunction  and  be- 
fore finally  disposing  of  the  suit);  Chi- 
cago, etc.  E.  Co.  V.  Kennedy,  etc.  Co., 
141  111.  App.  196;  (2)  but  where  the 
main  purpose  of  the  bill  is  an  injunc- 
tion, an  assessment  of  damages  prior 
to  a  final  hearing  on  the  merits  is  pre- 
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mature  if  the  right  to  a  permanent  in- 
junction is  not  disposed  of.  Bolander 
V.  Childs,  163  111.  App.  57.  (3)  But 
when  an  injunction  is  the  only  relief 
sought,  and  the  injunction  is  dissolved 
and  the  bill  dismissed  upon  demurrer 
to  the  bill,  an  assessment  of  damages 
is  not  premature.  Pry  v.  Eadzinski,  219 
111.  526,  76  N.  E.  694,  affirming  121  111. 
App.  303. 

[b]  Missouri. — Statute  Allowing  Ap- 
peals From  Interlocutory  Orders. — Un- 
der Eev.  St.,  1909,  §2038,  allowing  ap- 
peals from  orders  dissolving  injunc- 
tions, upon  affirmance  by  the  appellate 
court  of  an  order  dissolving  a  prelimi- 
nary injunction,  the  trial  court  may  as- 
sess the  damages  without  waiting  for 
a  disposition  of  the  cause  on  its  mer- 
its. Albers  Com.  Co.  v.  Spencer,  236 
Mo.  608,  139  S.  W.  321. 

6.  Lawton  v.  Green,  64  N.  Y.  326; 
Eoberts  v.  White,  11  Jones  &  S.  (N.  Y.) 
455. 

7.  IT.  S.— Eedlich  Mfg.  Co.  v.  John 
H.  Bice  &  Co.,  203  Fed.  722.  Minn. 
Hayden  v.  Keith,  32  Minn.  277,  20  N. 
W.  195.  Miss. — Adams  v.  Ball,  5  So. 
109.  Mo.— Cohn  v.  Lehman,  93  Mo. 
,574,  6  S.  W.  267.  But  see  Albers  Com. 
Co.  V.  Spencer,  236  Mo.  608,  139  S.  W. 
321,  since  a  change  in  the  statute  al- 
lowing appeals  from  interlocutory  ord- 
ers. N.  Y.— Pacific  Mail  S.  S.  Co.  v. 
Toel,  85  N.  Y.  646;  Johnson  v.  Elwood, 
82  N.  Y.  362;  Benedict  v.  Benedict,  76 
N.  Y.  600;  Eoberts  v.  White,  73  N.  Y. 
375;  Palmer  v.  Foley,  71  N.  Y.  106; 
Lawton  v.  Green,  64  N.  Y.  326;  Metho- 
dist Churches  v.  Barker,  18  N.  Y.  463; 
Weeks  v.  Southwick,  12  How.  Pr.  170; 
Brown  v.  Utopia  Land  Co.,  118  App. 
Div.  190,  103  N.  Y.  Supp.  53.  N.  0. 
Crawford  v.  Pearson,  116  N.  C.  718,  21 
S.  E.  561;  Thompson  v.  McNair,  64  N. 
C.  448.  Wis.— Lewis  v.  Eagle,  135  Wis. 
141,  115  N.  W.  361;  Independent  Order 
of  Forresters  v.  United  Order  of  For- 
resters, 94  Wis.  234,  68  N.  W.  1011; 
Avery  v.  Ryan,  74  Wis.  591,  43  N.  W. 
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Dismissal  of  Injunction  Suit. —  The  voluntary  dismissal  of  the  injune- 
tion  suit  by  complainant  is  a  final  adjudication  giving  defendants  the 
right  to  have  the  damages  assessed.*  But  where  the  dismissal  of  the 
bill  and  discontinuance  of  the  temporary  injunction  is  upon  some  mat- 
ter arising  subsequent  to  the  commencement  of  the  action,  and  having 
no  relation  to  the  merits,  either  directly  or  indirectly,  it  is  not  a  final 
determination,  and  an  order  of  reference  is  not  proper.^ 

Where  Appeal  Taken. —  There  can  be  no  assessment  of  damages  until 
the  appeal  has  been  disposed  of,  where  an  appeal  is  taken  without  super- 


Waiver. —  An  objection  to  the  time  of  the  assessment  of  damages  may 


317;  Kane  V.  Casgrain,  69  Wis.  430,  34 
N.  W.  241. 

[a]  Reason. — It  is  improper  to  as- 
sess damages  until  final  disposition  of 
the  case,  where  the  only  prayer  of  the 
bill  was  for  an  injunction,  for  on  final 
hearing  evidence  might  be  induced  re- 
quiring there  should  be  a  perpetual  in- 
junction. Terry  v.  Trustees,  etc.,  72  111. 
476. 

[b]  Upon  the  dissolution  of  an  in- 
junction upon  answer,  (1)  damages  can- 
not be  assessed  as  this  is  no  final  dis- 
position of  the  case.  Terry  v.  Trustees, 
etc.,  72  111.  476;  Dunkin  v.  Lawrence, 
1  Barb.  (N.  Y.)  447.  (2)  But  where 
the  final  decree  dissolves  even  a  part 
of  the  injunction,  the  condition  is 
broken  so  as  to  entitle  defendant  to  be 
awarded  his  damages.  Lambert  V.  Al- 
corn, 144  111.  313,  33  N.  E.  53,  21  L.  E. 
A.  611;  Brackebush  v.  Dorsett,  138  111. 
167,  27  N.  E.  934;  Walker  v.  Pritchard, 
135  111.  103,  25  N.  B.  573,  11  L.  E.  A; 
577,  wherein  the  court  said:  "The 
object  of  assessing  damages  is  to  com- 
pensate the  party  enjoined  for  the  in- 
jury he  has  suffered.  If  he  is  wrong- 
fully enjoined  from  doing  one  thing 
which  he  has  a  right  to  do,  he  is  none 
the  less  injured  because  he  is  at.  the 
same  time  rightfully  enjoined  from  do- 
ing another  thing  which  he  has  no  right 
to  do.  If  the  matter  as  to  which  the 
injunction  is  dissolved  were  the  only 
matter  involved  in  the  suit,  the  right 
to  damages  would  not  be  questioned. 
To  deny  such  right  simply  because  other 
matters  are  involved,  does  not  apper- 
tain to  equity.  Upon  principle  we  see 
no  reason  why  a  defendant  securing  a 
partial  dissolution  of  an  injunction 
should  not  be  compensated  for  his 
loss." 

[c]  In    Louisiana,    however,    it    is 


held  that  where  the  injunction  is  only 
partially  dissolved  upon  the  final  hear- 
ing, the  court  will  not  allow  any  dam- 
ages. Pointer  v.  Both,  19  La.  Ann.  78; 
Eaiford  v.  Thorn  &  Co.,  15  La.  Ann.  81. 

[d]  The  decision  of  a  referee  dis- 
missing the  complaint  is  not  a  final 
determination  authorizing  a  reference 
for  the  ascertainment  of  damages,  since 
until  the  referee's  decision  is  made  the 
judgment  of  the  court  there  is  no  final 
determination  of  the  suit.  Weeks  v. 
Southwick,   12  How.  Pr.    (N.  Y.)    170. 

[e]  Vacation  of  an  order  made  by  a 
court  commissioner  granting  an  injunc- 
tion is  not  a  final  determination  author- 
izing an  assessment  of  damages.  Inde- 
pendent Order  of  Forresters  v.  United 
Order  of  Forresters,  94  Wis.  234,  68 
N.  W.  1011. 

[f  ]  Where  the  injunction  suit  is  an- 
cillary to  a  suit  at  law,  to  preserve 
the  property  pending  the  suit,  no  refer- 
ence to  ascertain  the  damages  may  be 
had  until  after  the  determination  of  the 
suit  at  law,  though  the  injunction  was 
dissolved.  Thompson  v.  McNair,  64  N. 
C.  448. 

8.  Perlman  v.  Bernstein,  83  App. 
Div.  203,  8^  N.  Y.  Supp.  148;  Nanse- 
mond  T.  Co.  v.  Eountree,  122  N.  0.  45, 
29  8.  E.  61. 

[a]  If  the  suit  is  discontinued  by 
mutual  consent,  no  right  to  an  assess- 
ment arises,  however.  Palmer  v.  Foley, 
71  N.  Y.  106. 

9.  Appollinaris  Co.  v.  Venable,  136 
N.  Y.  46,  32  N.  E.  555,  dismissal  be- 
cause of  contempt. 

10.  Cohn  V.  Lehman,  93  Mo.  574,  6 
S.  W.  267,  overruling  Pacific  E.  Co.  v. 
Burger,  32  Mo.  578;  Musgrave  v.  Sher- 
wood, 76  N.  Y.  194;  Howard  v.  Park, 
59  How.  Pr.  (N.  Y.)   344. 
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be  waived  by  failure  to  object  when  the  evidence  is  taken.^' 

d.  Marnier  of  Procuring.  —(I.)  In  General.  —  Damages  not  assess- 
able as  costs,  arising  from  the  wrongful  issuance  of  an  injunction,  can-, 
not  be  recovered  by  way  of  cross-complaint  in  the  injunction  suit,^^ 
though  they  may  be  recovered  in  some  states  upon  proper  supplemental 
pleadings,"  as  by  pleading  over  in  reconvention.^*  Under  some  stat- 
utes, the  proper  method  of  having  the  damages  assessed  in  the  injunc- 
tion suit  is  by  motion,^*  qr  other  summary  proceeding  in  the  same 
cause.^*  A  written  suggestion  of  damages  is  provided  for  in  some 
states.^'  The  fact  that  no  damages  are  asked  in  the  pleadings  or  al- 
lowed in  the  judgment  dissolving  the  injunction  and  dismissing  the 
appeal,  where  the  latter  is  taken,  does  not  preclude  a  recovery  by  such 
methods." 

(II.)  Time  for  Filing  Motion  or  Other  Application. —  The  motion  or  other 
application  cannot  be  filed  until  after  the  final  disposition  of  the  cause, 
where  that  is  an  essential  prerequisite  to  the  assessment  of  damages.^' 
It  must  be  made  promptly  upon  the  disposition  of  the  suit,  however,-" 
and  in  some  jurisdictions  must  be  made  at  the  term  at  which  the  order 


11.  Roberts  v.  White,  11  Jones  &  S. 
(N.  Y.)  455  (objection  not  made  until 
close  of  testimony) ;  Lewis  v.  Eagle, 
135  Wis.  141,  115  N.  W.  361. 

[a]  Though  the  assessment  of-  dam- 
ages after  the  dissolution  of  the  in- 
junction is  irregular  where  the  statute 
provided  for  the  assessment  at  the 
time  of  the  dissolution  of  the  injunc- 
tion, and  the  court  still  had  control 
of  the  cause,  and  the  complaint  made 
no  objection  at  the  time  to  the  action 
of  the  court,  he  is  supposed  to  have 
consented  to  or  waived  the  objection. 
Woods  V.   Irish,   14  Iowa   427. 

12.  Sullivan  v.  Jones,  13  Ariz.  229, 
108  Pac.  476;  Carpenter  v.  First  Nat. 
Bank,  53  Tex.  Civ.  App.  23,  114  S.  W. 
904. 

13.  Buggeln  v.  Cameron,  11  Ariz. 
200,  90  Pac.  324,  proper  supplemental 
pleadings  and  notice  to  ,  sureties  on 
bond. 

14.  Avery  v.  Willis,  60  Tex.  154; 
Texas,  etc.  E.  Co.  v.  White,  57  Tex. 
129;  Robinson  V.  Levermann  (Tex.  Civ. 
App.),  175  8.  W.  160;  Givens  v.  Del- 
prat,  28  Tex.  Civ.  App.  363,  67  S.  W. 
424. 

15.  See  generally  the  statutes,  and 
Fears  v.  Riley,  147  Mo.  453,  48  S.  W. 
828. 

16.  See  the  statutes,  and  Kelley  & 
Co.  V.  Mead,  18  S.  D.  594,  101  N.  W. 
882,  affirmed  on  rehearing,  20  S.  D.  303, 
105    N.   W.     736;     Bdmison    v.    Sioux 
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Falls  W.  Co.,  10  S.  D.  440,  73  N.  W. 
910,  wherein  the  court  said:  "The 
statute  seems  to  contemplate  a  sum- 
mary proceeding  for  the  assessment  of 
damages,  without  a  trial  by  jury,  and 
without  formal  pleadings  required  in 
ordinary  actions." 

17.  Winkler  V.  Winkler,  40  III.  179; 
Independent  Medical  College  v.  Zeigler, 
86  111.  App.  360. 

18.  Fears  v.  Riley,  147  Mo.  453,  48 
S.  W.  828. 

[a]  A  judgment  of  dissolution  of 
the  suit  and  dismissal  of  the  bill  but 
providing  that  no  judgment  be  entered 
until  the  ascertainment  of  the  dam- 
ages, does  not  deprive  the  court  of 
authority  to  assess  damages.  Kelley 
&  Co.  V.  Mead,  18  S.  D.  594,  101  N.  W. 
882,  affirmed,  20  S.  D.  303,  105  N.  W. 
736. 

19.  Supreme  Court,  etc.  Foresters  «. 
Supreme  Court  of  United  Order  of 
Foresters,  94  Wis.  234,  68  N.  W.  1011.' 

[a]  Texas. — ^Defendant  cannot  re- 
convene for  damages  after  dismissal  of 
the  injunction  suit.  International  &  G. 
N.  R.  Co.  V.  Seiders,  50  Tex.  Civ.  App. 
568,  110  S.  W.  997. 

As  to  time  for  making  assessment, 
see  supra,  XVI,  B,  1,  c. 

20.  Edmison  c.  Sioux  Falls  W.  Co., 
10  S.  D.  440,  73  N.  W.  910,  delay  of 
three  years  and  after  insolvency  of 
principal,  no  court  should  direct  assess- 
ment of  damages  against  defendant. 
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dissolving  the  injunction  was  entered,^'^  except  where  there  is  an  ap- 
peal from  the  final  order  of  dissolution  in  the  trial  court,  in  which  case 
it  may  be  filed  upon  the  afiSrmance  of  the  judgment  by  the  appellate 
eourt.^^  But  upon  appeal  from  an  interlocutory  order  dissolving  an 
injunction,  the  proper  practice  is  to  file  the  motion  at  once  in  the  trial 
court.^'  Where  by  statute  the  assessment  must  be  made  before  the 
final  disposition  of  the  cause,  the  suggestion  of  damages  must  be  filed 
before  such  final  disposition,^*  unless  the  court  in  its  decree  grants  leave 
to  file  the  suggestion  at  a  later  date.''^  But  a  suggestion  of  damages 
filed  at  a  term  subsequent  to  the  dissolution  of  a  preliminary  injunc- 
tion, though  at  the  first  term  at  which  the  court  had  the  power  to  take 
final  action  in  the  case  is  not  too  late.''' 


21.  Fears  v.  Riley,  147  Mo.  453,  48 
S.  W.  828;  HofEelmann  v.  Franks,  96 
Mo.  533,  10  S.  W.  45  (filed  too  late 
at  subsequent  term,  especially  where 
no  notice  was  given  to  the  complain- 
ant); Moore  v.  Mexico  Sav.  Bank,  58 
Mo.  App.  469;  Loehner  v.  Hill,  19  Mo. 
App.    141. 

[a]  The  damages  need  not  be  as- 
sessed at  such  term,  however.  Sutliff 
V.  Montgomery,  115  Mo.  App.  592,  92 
S.  W.  515. 

22.  Wabash  E.  Co.  v.  Sweet,  110  Mo. 
App.  100,  84  S.  W.  95;  Moore  v.  Mexico 
Sav.  Bank,  58  Mo.  App.  469;  Neiser  v. 
Thomas,  46  Mo-  App.  47. 

[a]  Where  a  motion  to  assess  the 
damages  arising  from  the  issuance  of 
an   injunction   was    filed    at    the    same 

'term  as  the  order  dissolving  the  in- 
junction, but  the  judgment  thereon  was 
set  aside  and  an  amended  motion  filed 
at  the  subsequent  term,  the  amended 
motion  will  be  considered  as  a  con- 
tinuation of  the  original  motion.  Sut- 
liff V.  Montgomery,  115  Mo.  App.  592, 
92  S.  W.  515. 

[b]  Appeal  Without  Supersedeas. 
Where  an  appeal  from  a  decree  dis- 
solving an  injunction  was  taken  with- 
out a  bond,  therefore  not  operating  as 
a  supersedeas,  the  motion  is  not  pre- 
mature but  is  properly  and  timely  made 
at  the  same  term  at  which  the  decree 
is  entered.  Fears  v.  Riley,  147  Mo.  453, 
48  S.  W.  828. 

[c]  Waiver  of  Time  of  Filing. 
Where  complainant  appeared  and  con- 
sented to  the  setting  of  the  trial  on 
a  specified  day  on  the  motion  to  as- 
sess damages,  at  which  time  he  ap- 
peared, waived  a  jury  and  proceeded 
to  trial,  he  thereby  waives  any  in- 
formality as  to  the  time  of  filing  the 
motion  and  cannot  be  heard  to  corn- 
it 


plain  later.    Sutliff  v.  Montgomery,  115 
Mo.  App.  592,  92  S.  W.  515. 

23.  Albers  Com.  Co.  v.  Spencer,  236 
Mo.  608,  139  S.  W.  321,  329,  the  motion 
remains  in  abeyance  pending  the  appeal. 

24.  Winkler  v.  Winkler,  40  111.  179; 
Independent  Med.  College  v.  Zeigler, 
86   111.   App.   360.        I 

[a]  Filing  the  suggestion  after  the 
damages  are  assessed  is  too  late,  as  it 
does  not  inform  the  opposite  party  of 
the  nature  of  the  claim  in  time  to  re- 
sist it.  Winkler  v.  Winkler,  40  111. 
179. 

[b]  Nunc  Pro  Tunc  Entry. — Where 
the  final  decree  dismissing  the  cause 
recites  the  filing  of  the  written  sug- 
gestion of  damages,  as  required  by  stat- 
ute, and  the  setting  of  a  specified  day 
for  the  hearing  of  the  suggestion,  it 
must  be  considered  as  being  on  file  at 
that  time  and  is  sufficient  to  authorize 
the  entry  of  a  nunc  pro  tunc  order  as- 
sessing the  damages.  Independent 
Medical  College  v.  Zeigler,  86  111.  App. 
360. 

As  to  time  for  making  assessment, 
see  supra,  XVI,  B,  1,  c. 

25.  Where  the  final  order  gives  the 
defendant  a  specified  time  within 
which  to  file  the  suggestion  of  dam- 
ages, the  filing  thereof  within  the  time 
specified  is  ordinarily  equivalent  to  fil- 
ing them  as  of  the  date  of  the  order. 
Streit  V.  Cooke,  90  111.  App.  257. 

[a]  A  suggestion  of  damages  filed 
after  the  entry  of  a  decree  and  ap- 
peal prayed  is  not  too  late  where  the 
leave  to  file  the  suggestion  of  damages 
was  a  part  of  the  decree  dissolving  the 
injup.ction,  dismissing  the  bill  and  al- 
lowing the  appeal.  Welch  v.  Highwood, 
165  HI.  App.  78. 

26.  Grant  v.  Defenbaugh,  91  HI. 
App.  618. 
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Consolidation  of  Applications.  —  Where  separate  motions  to  assess  dam- 
ages are  filed  by  various  obligees,  since  only  one  final  judgment  can  be 
rendered  in  the  case,  the  distinct  motions  to  assess  damages  though' 
made  by  different  defendants  at  different  times  must  be  heard  and  dis- 
posed of  at  one  time.^' 

Delay  in  taking  the  proceeding  to  assess  the  damagesi  against  the  sureties 
does  not  affect  the  claim  on  the  undertaking.^^ 

(III.)  i;orm  and  Sufllciency  of  Motion  or  Suggestion.  —  The  motion  need 
not  be  framed  with  the  particularity  of  a  declaration  or  complaint  in 
a  suit  on  the  bond.  So  long  as  the  grounds  stated  iH  the  motion  cover 
the  elements  of  damages  v?ith  reasonable  precision,  it  is  sufSeient.^" 
The  suggestion  provided  for  under  some  statutes,  however,  takes  the 
place  of  a  declaration,  and  should  be  so  framed  as  to  give  the  opposite 
party  information  with  reasonable  certainty,  of  the  nature  and  amount 
of  the  damages  claimed,  so  that  he  may  be  prepared  to  resist  the  claim.^° 

6.  Parties  and  Notice.  —  Since  the  bond  is  for  the  benefit  of  all 
■parties  enjoined,  a  defendant  in  the  injunction  suit,  not  served  with 
the  injunction  or  summons  but  who  nevertheless  obeys  the  injunction, 
may  have  a  reference  to  assess  damages  without  any  appearance.'^ 
Where  the  interests  of  the  parties  enjoined  are  separate  and  distinct  they 


27.  Helmkampf  v.  Wood,  84  Mo. 
'App.  261;  Gast  Bank  Note,  etc.  Co.  v. 
Fennimore  Assn.,  79  Mo.  App.  612. 

28.  Holcomb  v.  Eice,  119  N.  Y.  598, 
23  N.  E.  1112. 

29.  Albers  Com.  Co.  v.  Spencer,  236 
Mo.  608,  139  S.  W.  321,  330. 

[a]  Form  of  Motion  or  Suggestion 
To  Assess  Damages. — "  'And  now  come 
defendants  Harlow  B.  Spencer  and 
Mary  E.  Spencer,  executors  of  Corwin 
H.  Spencer,  and  John  T.  Milliken,  and 
all  other  defendants  except  the  Mer- 
chants' Exchange  and  the  National 
Bank  of  Commerce  in  St.  Louis,  by 
Jndson  and  Green,  their  attorneys,  and 
suggest  to  the .  court  that  by  reason 
of  the  wrongful  suing  out  of  the  in- 
junctions in  the  above'Cntitled  cause, 
and  by  reason  of  perpetuating  the  same 
through  and  by  means  of  an  appeal  to 
the  Supreme  Court,  and  in  the  giving 
of  the  supersedeas  bond,  these  defend- 
ants have  sustained  damages,  in  addi- 
tion to  the  amount  set  out  in  their 
original  motion  filed  herein  at  the  term 
at  which  the  judgment  and  decree  of 
the  icircuit  court  of  the  city  of  St. 
Louis  Was  entered  in  said  cause,  in  a 
larger  amount,  to-wit,  in  the  sum  of 
$11,750,  in  the  manner  and  for  the 
causes  following,  to-wit:  Eirst,  That 
defendants  have  been  compelled  to  pay, 
and  have  paid  out  and  expended  divers 
sums  of  money,  to-wit,  $3,750,  for  the 
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reasonable  fees  and  charges  of  their 
attorneys  and  counsel  and  for  the  print- 
ing of  briefs  and  abstracts,  and  for 
other  charges  and  expenses  incurred  in 
and  about  procuring  the  affirmance  of 
the  judgment  and  decree  of  the  circuit 
court  of  the  city  of  St.  Louis  and  the 
final  dissolution  of  the  injunction 
granted  in  said  cause.  Second.  That 
defendants  have  lost  the  interest  upon 
the  sum  of  $37,000  since  January  7, 
1904,  amounting  to  the  sum  of  $8,000. 
That  by  reason  of  the  said  premises, 
these  defendants  have  sustained  dam- 
ages in  the  total  sum  of  $11,750,  which 
said  damages  remain  wholly  unpaid  to 
defendants.  Wherefore,  defendants 
pray  that  said  damages  m'ay  be  as- 
sessed to  them  against  plaintiff  herein, 
and  that  judgment  be  entered  therefor 
in  their  favor  for  said  sums.'  "  Albers 
Com.  Co.  V.  Spencer,  236  Mo.  608,  139 
S.  W.   321. 

30.  Independent  Medical  College  v. 
Zeigler,  86  111.  App.  360,  363,  where 
suggestion  of  damages  fails  to  dis- 
criminate between  attorney's  services 
rendered  in  the  cause  generally  and  for 
those  rendered  in  procuring  the  dis- 
solution, which  are  the  only  ones  for 
which  a  recovery  may- be  had,  it  is 
too  indefinite  to  warrant  any  recovery 
for    attorney's    services. 

31.  Cumberland  Coal,  etc.  Co-  v. 
HoflEman,  etc.  Co.,  39  Barb.  (N.  Y.)  »• 
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may  proceed  separately  for  an  assessment  of  their  damages.^^  And  if 
some  of  the  parties  refuse  to  proceed,  others  to  whom  such  damages  ac- 
crue are  not  precluded  by  such  refusal.^' 

Defendants.  —  Damages  may  be  assessed  against  only  those  persons 
against  whom  the  statute  permits  such  assessment.'*  "Where  it  limits 
the  assessment  to  the  parties  to  the  undertaking,  a  judgment  may  go 
against  them  only.^^  Ordinarily  on  a  proceeding  against  the  sureties 
on  an  injunction  bond  by  motion  or  otherwise,  to  assess  damages  on  the 
bond,  the  sureties  become  parties  and  are  entitled  to  appear,  defend 
and  appeal.'^  But  motions  to  assess  damages  are  not,  in  effect,  counter- 
suits  on  the  injunction  bonds,  so  as  to  require  that  all  the  obligees  on 
the  bond  be  made  parties  thereto."'  Formal  parties  having  no  interest 
in  the  result  of  the  suit  are  not  necessary  parties.^* 

Defendant  in  Representative  Capacity. —  "Where  the  party  obtaining  an 
injunction  acts  in  a  representative  capacity,  the  damages  are  properly 
assessed  against  him  personally,'^  unless  he  acted  in  good  faith  for  the 


32.  Where  the  restraining  orders  is- 
sued to  several  parties  whose  interests 
are  obviously  several,  some  of  whom 
have  no  substantial  interest,  the 
liability  is  several  and  they  may  pro- 
ceed by  motion  separately.  Albers 
Com.  Co.  V.  Spencer,  236  Mo.  608,  139 
S.  W.  321,  329;  North  St.  Louis  Plan- 
ing Mill  Co.  V.  Essex,  157  Mo.  App.  18, 
137  S.  W.  295;  SutlifE  v.  Montgomery, 
115  Mo.  App.  592,  92  S.  W.  515. 

[a]  Separate  motions  to  assess  dam- 
ages were  filed  in  the  following  eases 
and  considered.  Fears  v.  Eiley,  147 
Mo.  453,  48  S.  W.  828;  Nolan  v.  Johns, 
108  Mo.  431,  18  S.  W.  1107;  Loehner 
V.  Hill,  17  Mo.  App.  32. 

33.  Albers  Com.  Co.  v.  Spencer,  236 
Mo.  608,  139  S.  W.  321,  329. 

34.  In  Louisiana  (1)  the  statute 
provides  for  the  assessment  of  the  dam- 
ages in  the  injunction  suit  only  as 
against  the  complainant  and  not  as 
to  the  sureties  (Jourdan  v.  Garland,  105 
La.  486,  29  So.  912  [Act  No.  50  of 
1886];  Levy  v.  Sheriff,  48  La.  Ann. 
410,  19  So.  260),  (2)  except  where  the 
enforcement  of  a  judgment  is  enjoined 
when  damages  may  be  assessed  against 
both  the  principal  and  the  sureties  in 
the  injunction  suit.  Jourdan  v.  Gar- 
land, 105  La.  912,  29  So.  912,  Code 
Pracy  §304. 

[a]  County. — Under  a  statute  giv- 
ing the  county  all  remedies  to  which 
an  individual  is  entitled,  a  county  is 
liable  for  damages  and  they  may  be 
assessed  against  it.  Freeman  v.  Super- 
visors, 66  Miss.  1,  5  So.  516. 


35.  Patterson  v.  Bloomer,  9  Abb. 
Pr.  N.  S.  (N.  Y.)  27,  34;  Leavitt  v. 
Dabney,  9  Abb.  Pr.  N.  S.  (N.  Y.)  373,. 
not  against  the  complainant  who  did 
not  sign  the  undertaking. 

[a]  Giving  Judgment  Against*  Sure- 
ties Where  Plaintiff  Fails  To  Sign 
Bond.^-Where  the  condition  of  the  in- 
junction bond  is  that  the  sureties  shall 
pay  such  damages  as  shall  be  awarded 
against  the  complainant,  upon  failure 
of  the  plaintiff  to  sign  such  bond,  since 
judgment  cannot  be  rendered  against 
complainant,  judgment  cannot  be  ren- 
dered against  the  sureties.  Chamber- 
lain V.  Quarnberg,  23  S.  D.  55,  119 
N.  W.  1026. 

36.  6t.  Louis  Zinc  Co.  v.  Hesselmey- 
er,  50  Mo.  180;  Smith  v.  Ruohs  (Tenn. 
Ch.),  58  S.  W.  1101. 

37.  Albers  Com.  Co.  v.  Spencer,  236 
Mo.  608,  139  S.  W.  321,  329. 

[a]  Where  the  motion  was  "to  as- 
sess damages  to  which  the  defendant 
is  entitled  against  the  plaintiff  and  his 
bondsmen,"  and  the  jury  assessed  the 
damages  against  the  plaintiff,  upon 
which  judgment  was  entered  against 
him  and  his  sureties,  plaintiff  is  not 
prejudiced  by  the  court's  refusal  to 
strike  out  the  motion  for  misjoinder  of 
parties.  Dunn  v.  Miller,  15  Mo.  App. 
580. 

38.  Fears  v.  Eiley,  147  Mo.  453,  48 
S.  W.  828,  sheriff  and  clerk  of  court 
are  not'  necessary  parties  where  judg- 
ment was  enjoined. 

39.  Offut  V.  Bradford,  4  Bush  (Ky.) 
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preservation    of    the    property    with    which    he    was    entrusted.*' 
Notice  should  1)6  given  to  the  adverse  party ,*^  and  to  the  sureties," 
though  in  some  states  the  sureties  are  considered  as  in  court,  upon 
the  dissolution  of  an  injunction,  without  further  notice.*' 

f .  Hearing  and  Determination.  — (I.)  In  General.  —  While  some  stat- 
utes make  it  discretionary  with  the  court  as  to  whether  it  will  assess 
the  damages  after  hearing  evidence  thereon  in  a  summary  way,  or  sub- 
mit the  question  of  damages  to  a  jury,**  others  require  an  assessment 
of  the  damages  by  a  jury,  or  by  the  court,  if  a  jury  is  waived  ;*°  while 
others  provide  for  assessment  either  by  the  court  or  by  a  reference.*" 


413;   Nixon  V.  Seal,   78   Miss.  363,  29 
So.  399. 

40.  Lamorere  v.  Cox,  32  La.  Ann. 
246;  Berens  v.  Boutte,  31  La.  Ann.  112; 
Cobb  V.  Eiohardson,  30  La.  Ann.  1228. 

41.  While  the  making  of  an  order 
to  assess  the  damages  without  notice  to 
the  plaintiff  is  not  good  practice,  the 
omission  of  such  notice  is  not  prejudi- 
cial error  where  the  plaintiff  was  pres- 
ent and  took  part  in  the  proceedings 
for  the  assessment  of  damages.  Kelley 
&  Co.  V.  Mead,  18  S.  D.  594,  599,  101 
N.  W.  882,  affirmed  on  rehearing,  20  S. 
D.  303,  105  N.  W.  736. 

42.  There  can  be  no  recovery  against 
the  sureties  on  an  injunction  bond,  un- 
less notice  or  process  has  been  issued 
to  or  served  upon  the  sureties.  They 
are  entitled  to  their  day  in  court. 
Terry  v.  Bobbins,  122  Fed.  725;  Fidel- 
ity Ins.,  etc.  Co.  v.  Norfolk,  etc.  E.  Co., 
90  Fed.  175;  Grove  v.  Bush,  86  Iowa 
94,  53  N.  W.  88. 

43.  Albers  Com.  Co.  v.  Spencer,  236 
Mo.  608,  139  S.  W.  321,  330;  Sutliff 
V.  Montgomery,  115  Mo.  App.  592,  92 
S.  W.  515. 

[a]  In  Tennessee  sureties  on  an  in- 
junction bond  are  quasi  parties  to  the 
suit,  and  on  a  motion  a  decree  may  be 
rendered  against  them  without  notice 
or  process  if  they  have  not  complied 
with  the  covenants  of  the  bond.  Black 
V.  Caruthers,  etc.  Co.,  6  Humph.  87. 

[b]  In  Texas  the  defendant  may  re- 
cover his  damages  upon  proper  plead- 
ings and  proof  without  serving  cita- 
tion upon  the  sureties.  Coates  v.  Cald- 
well, 71  Tex.  19,  8  S.  W.  922,  ID  Am. 
St.  Eep.  725 ;  Sharp  v.  Schmidt,  62  Tex. 
263;  Smith  V.  Wilson,  18  Tex.  Civ.  App. 
24,  44  S.  W.  556. 

[c]  Where  the  principal  in  the  in- 
junction suit  is  not  considered  as  en- 
titled to  notice  of  the  judgment  for 
dissolution  and  for  damages,  neither  is 
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the  surety  on  the  bond  entitled  to 
notice  thereof  before  the  issuing  of 
execution  thereon.  Friedman  v.  Adler, 
36  La.  Ann.  384,  surety  is  only  entitled 
to  notice  where  his  principal  is. 

44.  See  generally  the  statutes,  and 
the  following  cases:  111. — Holmes  v. 
Stateler,  57  111.  209.  Ind.  Ter.— Snyder 
«.  Sherrell,  7  Ind.  Ter.  35,  103  S.  W. 
756.  Ky. — Mason,  Gooch,  etc.  Co.  v. 
Mechanics'  Lien  &  T.  Co.,  118  Ky.  707, 
82  S.  W.  290,  under  §295,  Civ.  Code. 

[a]  The  court  may  order  the  dam- 
ages to  be  assessed  by  a  reference,  but 
the  better  practice  is  to  allow  the  jury 
to  determine  the  amount  of  damages 
and  right  of  recovery.  Hayden  v.  Keith, 
32  Minn.  277,  20  N.  W.  195. 

[b]  Where  "the  damages  suggested 
included  no  injury  to  property  rights 
and  no  consequential  damages  other 
than  mere  items  of  expenses  incurred 
in  connection  with  the  motion  to  dis- 
solve the  injunction.  The  items  were 
several  in  number,  it  is  true,  but  each 
was  readily  the  subject  of  proof. 
Nothing  of  an  intricate  nature  was 
embraced  within  the  items,  and  no  ref- 
erence to  the  master  was  necessary." 
Dempster  v.  Lansingh,  234  111.  381,  84 
N.   E.   1032. 

45.  Home  Mut.  Ins.  Co.  v.  Bauman, 

14  Mo.  74;  Wabash  E.  Co.  v.  Sweet,  110 
Mo.  App.  100,  84  S.  W.  95  (Eev.  St., 
1899,  §3639) ;  Batterton  v.  Sims,  73  Mo. 
App.  351. 

[a]  Under  such  statute  the  assess- 
ment must  be  by  jury  unless  a  jury  is 
waived  by  failure  to  appear  at  the  trial 
or  by  consent  entered  of  record.  Batter- 
ton  V.  Sims,  73  Mo.  App.  351. 

[b]  Swearing  Jury.— It  is  sufficient 
if  the  jury  be  sworn  to  "try  the 
issues  and  assess  the  damages  on  the 
defendant's  motion."     Dunn  V.  Miller, 

15  Mo.  App.  580. 

46.  See  the  statutes  and  the  follow- 
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What  Issues  May  Be  Raised. —  On  an  assessment  of  damages  it  is  not 
competent  for  the  court  or  jury  to  go  into  the  merits  of  the  proceedings 
restrained  ;*'  nor  can  the  court  go  into  the  right  to  recover  the  damages 
assessed ;  the  only  inquiry  is  as  to  the  amount  of  damages.*' 

(II.)  The  Order  or  Judgment. —  Unless  a  statute  authorizes  the  rendi- 
tion of  judgment  upon  the  bond  in  the  injunction  suit,*"  the  court  mere- 


ing:  N.  T. — Pacific  Mail  Steamship 
Co.  V.  Toel,  85  N.  Y.  646;  Methodist 
Churches  v.  Barker,  18  N.  Y.  463; 
American  Exch.  Nat.  Bank  v.  Goubert, 
135  App.  Div.  371,  120  N.  Y.  Supp. 
397.  N.  0.— Rev.  Laws,  1905,  §818; 
Crawford  v.  Pearson,  116  N.  C.  718,  21 
S.  E.  561.  S.  C— Hill  V.  Thomas,  19 
S.  C  230,  235.  S.  D. — Chamberlain  v. 
Quarnberg,  23  S.  D.  55,  119  N.  W. 
1026;  Kelley  &  Co.  v.  Mead,  18  S.  D. 
594,  101  N.  W.  882,  affirmed,  20  S.  D. 
303,  105  N.  W.  736;  Edmison  v.  Sioux 
Palls  W.  Co.,  10  S.  D.  440,  443,  73 
N.  W.  910,  §4988  Comp.  Laws.  Wis. 
Lewis  V.  Eagle,  135  Wis.  141,  115  N. 
W.  361  (St.,  1898,  §2778) ;  Kane  v.  Cas- 
grain,  69  Wis.  430,  34  N.  W.  241;  Par- 
ish V.  Reeve,  63  Wis.  315,  23  N.  W. 
568,  Rev.  St.,  §2778. 

[a]  In  New  York  the  damages  may 
be  assessed  by  the  court,  by  a  referee, 
writ  of  inquiry,  or  otherwise  as  the 
court  may  direct.  Wilson  f.  Dreyer,  65 
App.  Div.  249,  72  N.  Y.  Supp.  578. 

[b]  In  Tennessee  defendant  may 
have  a  reference  to  the  master.  Shan- 
non's Code,  §6259;  King  v.  Cox,  126 
Tenn.  553,  151  S.  W.  58;  Terrell  v.  In- 
gersoU,  10  Lea  77. 

[c]  The  proceeding  by  reference  to 
assess  damages  is  in  the  nature  of  a 
suit  on  the  bond,  and  the  surety  upon 
the  bond  may  appear  and  resist  the 
order  of  reference  and  its  execution. 
Smith  V.  Ruohs  (Tenn.  Ch.),  58  S.  W. 
1101. 

[d]  The  referee  (1)  need  not  report 
his  findings  of  fact  or  conclusions  of 

law  (Matthews  v.  Murchison,  14  Abb. 
N.  C.  [N.  Y.]  512,  note) ;  (2)  but  it  is 
sufficient  if  he  report  his  conclusions 
as  to  the  damages  sustained  with  the 
items  of  allowance  that  have  been  made 
by  him  together  with  the  evidence  he 
has  taken.  Matthews  v.  Murchison,  14 
Abb.  N.  C.  (N.  Y.)  512,  note. 

[e]  Reporting  Damages  in  Excess 
of  Bond. — While  the  complainant  and 
the  sureties  are  only  liable  for  the 
amount  specified  in  the  bond,  though 


the  damages  are  greater  than  that  sum, 
it  is  proper  for  the  referee  to  report 
the  full  amount  of  the  damages.  Harri- 
son V.  Hind,  etc.  Co.,  128  App.  Div.  460, 
112  N.  Y.  Supp.  834. 

47.  Andrews  v.  Glenville  Woolen 
Co.,  50  N.  Y.  282  (unless,  perhaps,  in 
a  case  where  the  party  prosecuting 
the  reference  claims  as  damages  the 
loss  of  his  judgment  enjoined) ;  Dunn 
!!,  Miller,  15  Mo.  App.  580,  testimony 
to  show  injunction  should  have  been 
continued  excluded. 

[a]  A  statute  providing  that  "upon 
the  dissolution  of  an  injunction,  either 
in  whole  or  in  part,  on  final  hearing, 
where  the  collection  of  money  has  been 
enjoined,  if  the  court  be  satisfied  that 
the  injunction  was  obtained  only  for 
delay,  damages  thereon  may  be  assessed 
by  the  court,  .  .  .,"  confers  upon 
the  trial  court  jurisdiction  to  determine 
whether  an  injunction  was  sued  out  for 
delay.  Hicks  v.  Murphy  (Tex.  Civ. 
App.),  162  S.  W.  925;  Carpenter  v.  First 
Nat.  Bank,  53  Tex.  Civ.  App.  23,  114 
8.  W.  904. 

48.  Hayden  v.  Keith,  32  Minn.  277, 
20  N.  W.  195;  Palmer  v.  Foley,  2  Abb. 
N.  C.  (N.  Y.)  191;  Leavitt  v.  Dabney, 
2  Sweeney  (N.  Y.)  613;  Carpenter  v. 
Wright,  4  Bosw.  (N.  Y.)  655. 

[a]  "And  if  it  be  true  that  dam- 
ages resulting  from  waste  are  such  as 
the  party  has  sustained  by  wrongfully 
obtaining  the  order  of  injunction  and 
the  conditions  of  the  bond  cover  such 
damages,  there  is  no  good  reason  why 
the  court,  upon  the  dissolution  of  the 
injunction,  should  not  assess  such  dam- 
ages; for  if  the  conditions  of  the  bond 
cover  such  damages,  there  is  no  good 
reason  for  confining  the  court's  in- 
quiry to  the  value  of  the  legitimate 
or  proper  use  of  the  property,  but  its 
Inquiry  should  be  extended,  the  condi- 
tions of  the  bond  authorizing  it,  to 
any  Waste  or  destruction  of  the  prop- 
erty." Hayden 's  Admr.  v.  Phillips' 
,Admr.,  89  Ky.  1,  11  S.  W.  951. 

49.  Halsey  v.  Murray,  112  Ala.  185, 
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ly  assesses  the  damages  sustained  and  remits  the  complainant  to  his 
remedies  at  law;  it  should  not  render  a  decree  for  the  amount  of  a 
judgment  enjoined  and  the  damages  assessed,^"  but  should  be  limited 
in  every  case  to  fixing  the  amount  of  the  damages.^^  The  judgment 
cannot  be  for  a  sum  in  excess  of  the  bond.^^    A  joint  judgment  should 


20  So.  575;  Dubberly  v.  Black's  Admr., 
38  Ala.  193;  Crawford  v.  Pearson,  116 
N.  C.  718,  21  S.  E.  561;  North  Carolina 
G.  A.  Co.  V.  North  Carolina  O.  D.  Co., 
79  N.  C.  48. 

50.  See  the  following:  Arfc.-^Cob- 
lentz  V.  Wheeler,  etc.  Mfg.  Co.,  40  Ark. 
180.  la. — Grove  v.  Bush,  86  Iowa  94, 
53  N.  W.  88.  Miss. — Steadman  v.  But- 
ler, 95  Miss.  695,  49  So.  614. 

See  also  Texas,  etc.  E.  Co.  v.  White, 
57  Tex.  129,  133,  wherein  the  court 
said,  after  reviewing  the  practice  and 
procedure  for  ascertaining  and  assess- 
ing damages  upon  injunction  bonds,  in 
the  different  states:  "But  in  none  of 
them,  so  far  as  we  have  examined,  in 
the  absence  of  a  statute  so  directing, 
can  a  judgment  be  entered  against  the 
principal  and  sureties,  or  against  the 
principal  alone,  for  the  amount  of  a 
monied  judgment,  upon  the  mere  dis- 
solution of  an  injunction  upon  excep- 
tion being  sustained  to  the  petition; 
and  there  would  seem  to  be  no  reason 
for  entering  such  a  judgment  against 
the  principal  debtor,  for  he  is  already 
bound  by  the  judgment  enjoined,  and 
another  would  be  of  no  greater  value 
to  the  creditor." 

[a]  In  Texas,  "the  statute  provid- 
ing for  a  judgment  for  ten  per  cent, 
damages  where  the  collection  of  money 
is  enjoined,  and  providing  for  no  other 
judgment,  excludes  the  idea  that  any 
other  judgment  may  be  rendered,  unless 
upon  proper  pleading  and  proof  it  is 
made  to  appear  that  there  is  a  neces- 
sity for  further  relief  to  the  creditor, 
which,  if  shown  to  the  coUrt,  it  has 
full  power,  in  the  exercise  of  its  gen- 
eral equity  power,  or  of  its  common-law 
jurisdiction,  to  grant.  But  such  power 
can  only  be  called  forth  by  pleading 
and  proof,  and  it  cannot  be  invoked  by 
exception,  which  goes  only  to  the  dis- 
solution of  the  injunction,  dismissal  of 
the  bill,  and  entry  of  judgment  for  the 
statutory  damages.  Any  other  view  of 
the  question  would  be  at  war,  in  the 
absence  of  a  statutory  method  of  pro- 
cedure and  declaration  of  right,  with 
the   whole  Remedial  system,  which   re- 
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quires  a  party  claiming  a  judgment  or 
relief  to  show  by  pleading  and  proof 
that  he  is  entitled  to  have  it  by  reason 
of  some  injury  which  he  has  received." 
Texas,  etc.  E.  Co.  v.  White,  57  Tex. 
129,  133. 

[b]  Including  Damages  on  Bond  in 
General  Judgment. — Upon  dissolution 
of  an  .injunction,  where  the  damages 
may  be  assessed  by  the  court,  if  the 
court  erroneously  includes  such  dam- 
ages in  the  general  judgment,  it  is  not 
reversible  error,  no  objection  thereto 
having  been  made.  Lewis  v.  Eagle,  135 
Wis.  141,  115  Ni  W.  361. 

[o]  Where  attorney's  fees  are  al- 
lowed by  the  court  In  assessing  the 
damages,  the  presumption  is  that  the 
allowance  was  for  services  rendered  in 
getting  rid  of  the  injunction,  nothing 
to  the  contrary  appearing.  Sutliff  v. 
Montgomery,  115  Mo.  ,App.  592,  92  S. 
W.  515. 

51.  Lawton  v.  Green,  64  N.  T.  326. 

[a]  Where  the  bond  did  not  contain 
the  provision  as  to  requiring  the  pay- 
ment of  the  judgment  enjoined,  judg- 
ment cannot  be  rendered  against  the 
sureties  for  the  amount  of  such  judg-' 
ment  eiijoined.  Grove  v.  Bush,  86  Iowa 
94,  53  N.  W.  88.  See  also  Steadman 
V.  Butler,  95  Miss.  695,  49  So.  614. 

[b]  Form. — Order  Assessing  Dam- 
ages.— "  'And  said  suggestion  of  dam- 
ages now  coming  on  to  be  heard  in 
open  court,  on  the  evidence  heard  in 
the  presence  of  complainant's  counsel, 
the  court  does  assess  the  damages  oc- 
casioned to  the  defendants  (upon  the 
dissolution  of  the  injunction)  by  a 
wrongful  issuing  thereof  at  the  sum  of 
two  hundred  and  twenty-five  dollars 
and  awards  execution  against  the  com- 
plainant therefor.'  "  It  should  also 
name  the  party  in  whose  favor  execu- 
tion should  run.  Independent  M.  C. 
V.  Zeigler,  86  111.  App.  360. 

52.  N.  Y.— Lawton  v.  Green,  64  N. 
T.  326.  S.  C— Hill  v.  Thomas,  19  S.  C. 
230.  S.  D. — Chamberlain  v.  Quarnberg, 
23  S.  D.  55,  119  N.  W.  1026. 

[a]  Under  proceedings  to  ascertain 
the  damages  sustained  by    defendants 
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not  be  rendered  in  favor  of  all  the  defendants  where  but  one  defendant 
moved  to  assess  the  damages.^^  Nor  should  a  joint  judgment  be  rend- 
ered against  parties  who  took  out  separate  injunctions.^* 

(HI.)  Record.  —  In  some  jurisdictions  the  record  must  show  the  evi- 
dence upon  which  an  allowance  of  damages  is  made  upon  the  dissolu- 
tion of  an  injunction.^^ 

g.  Costs.^^  —  By  express  provision  of  statute,^'  but  not  otherwise,'^ 
the  court  may  award  costs  of  the  reference  against  complainant,  in  addi- 
tion to  the  damages  specified  in  the  injunction  bond. 

h.  Review.  —  Under  a  statute  giving  all  the  persons  aggrieved  by 
any  final  judgment  or  decision  in  a  civil  case  a  right  to  appeal,  the  sure- 
ties on  an  injunction  bond  have  the  right  to  prosecute  an  appeal  from 
a  judgment  on  the  bond  for  damages  against  the  principal  alone.^^ 

2,  Action  on  Bond.™  —  a.  In  General.  —  If  an  injunction  bond 
sufficient  in  every  respect  has  been  given,  the  proper  remedy  for  dam- 
ages sustained  through  the  wrongful  issuance  of  an  injunction  is  upon 
the  bond.*^ 


properly  recoverable  under  the  injunc- 
tion bond,  and  wherein  such  damages 
were  ascertained  to  be  in  excess  of  the 
penalty  of  the  bond,  the  judgment 
should  be  for  the  penalty  of  the  bond 
and  also  for  costs  of  such  proceedings. 
Hill  V.  Thomas,  19  S.  C.  230. 

53.  Where  only  one  defendant  moves 
to  assess  the  damages  and  the  court 
in  entering  up  the  judgment  included 
the  names  of  the  other  defendants, 
complainant  could  not  take  advantage 
of  a  clerical  error  where  not  prejudiced 
thereby.  SutlifE  v.  Montgomery,  115 
Mo.  App.  592,  92  S.  W.  515. 

54.  Where  separate  creditors  sue 
out  separate  injunctions  against  the 
same  party  and  all  affecting  the  same 
property,  it  is  error  to  render  a  joint 
judgment  against  such  creditors,  or  to 
apportion  such  judgment  between  such 
creditors  according  to  their  respective 
debts.  Stringfield  v.  Hirsch,  94  Tenn. 
425,  29  S.  W.  609,  45  Am.  St.  Kep. 
733. 

55.  Steele  v.  Boone,  75  El.  457; 
Eosenfeld  v.  DeWitt,  86  111.  App.  557 
(failure  to  do  so  fatal  though  record 
shows  that  evidence  was  heard);  How- 
ard V.  Austin,  12  111.  App.  655. 

56.  See  generally  the  title  "Costs." 

57.  Harrison  v.  Hind,  etc.  Co.,  128 
App.  Div.  460,  112  N.  Y.  Supp.  834. 

58.  Lawton  v.  Green,  64  N".  Y.  326. 

[a]  The  proceedings  to  assess  dam- 
ages in  the  injunction  proceedings  is  not 
a  proceeding  "in  the  action;"  it  is  a 
proceeding  after  judgment,  constituting 


no  part  of  the  action,  and  the  court  has 
no  power  to  give  costs  therein.  Lawton 
V.  Green,  64  N.  Y.  326. 

59.  Nolan  v.  Johns,  108  Mo.  431,  18 
S.  W.   1107. 

[a]  "The  use  of  the  designation 
'person'  instead  of  'party'  in  a  chap- 
ter of  the  statute  treating  exclusively 
of  practice  and  proceedings  in  civil 
cases,  is  itself  suggestive  that  others 
than  those  technically  parties  to  a  suit 
and  judgment  should  have  the  right  of 
appeal."  Nolan  v.  Johns,  108  Mo.  431, 
18  S.  W.  1107. 

60.  As  to  assessment  of  damages 
prior  to  action  on  bond,  see  supra,  XVI, 
B,  1. 

61.  Ariz. — ^Worlds  Fair  M.  Co.  v. 
Powers,  12  Ariz.  285,  100  Pac.  957.  Ark. 
Stanley  v.  Bonham,  52  '  Ark.  354,  12 
S.  W.  706;  Greer  v.  Stewart,  48  Ark. 
21,  2  S.  W.  251.  lU.— Gorton  v.  Brown, 
27  111.  489,  81  Am.  Dec.  245.  Tex.— Clev- 
enger  v.  Cariker,  50  Tex.  Civ.  App.  502, 
110  S.  W.  795. 

[a]  Bond  in  Name  of  State. — Under 
some  statutes  an  injunction  bond  is  re- 
quired to  be  made  payable  to  the  state, 
and  it  is  also  provided  that  suits  may 
be  prosecuted  from  time  to  time  in  the 
name  of  the  state,  for  the  benefit  of 
the  person  injured  by  a  breach  of  its 
conditions,  until  damages  are  recovered 
in  the  aggregate  equal  to  the  penalty 
of  the  bond.  State  v.  Hall,  40  W.  Va. 
455,  21  S.  E.  760,  under  W.  Va.  Code, 
§§1,  2,  ch.  10. 

[b]  Where    no    Consideration. — No 
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■When  HlgM  of  Action  Accrues.  —  Except  in  a  few  states,"^  no  action  can 
be  maintained  upon  the  injunction  bond  until  it  has  been  finally  deter- 
mined that  the  complainant  is  not  entitled  to  an  injunction.'*    Where 


action  lies  upon  an  injunction  bond 
given  in  pursuance  of  an  order  made 
after  the  grant  of  the  statutory  tem- 
porary restraining  order,  where  the 
order  requiring  the  bond  did  not  make 
the  continuance  of  the  restraining  order 
dependent  upon  the  giving  of  the  bond, 
as  there  is  no  consideration.  Alaska 
Imp.  Co.  V.  Hirseh,  119  Cal.  249,  51 
Pac.  340,  47  Pac.  124. 

[e]  Failure  To  Sign  Bond. — No  ac- 
tion will  lie  upon  a  bond  against  the 
principal  where  he  fails  to  sign  it, 
though  sureties  sign  it.  Lindsay  v. 
Flint,  4  Cal.  88. 

[d]  The  failure,  however,  of  one  of 
the  obligors  of  the  bond  to  sign  the 
bond  in  person  cannot  be  taken  advan- 
tage of  by  other  obligors,  especially 
where  judgment  was  given  against  the 
party  not  signing  in  person,  and  no  one 
was  injured  by  the  failure  to  sign  and 
acknowledge  the  bond  in  proper  person. 
Blankenship  v.  Ely,  98  Va.  359,  36  S. 
E.  484,  signature  of  bond  by  husband 
for  wife  complained  of. 

62.  Alabama.— Under  Code,  1896, 
§788  (§4517,  Code,  1907)  requiring  the 
giving  of  a  bond  conditioned  for  the 
payment  of  all  damages  and  costs,  if 
the  injunction  is  "dissolved,"  an  ac- 
tion thereon  may  be  sustained  before 
the  final  determination  of  the  suit.  Gray 
V.  South,  etc.  E.  Co.,  162  Ala.  262,  50 
So.  352  (dissolution  as  to  one  of  parties 
only);  French  Piano,  etc.  Co.  v.  Por- 
ter, 134  Ala.  302,  32  So.  678,  92  Am. 
St.  Bep.  31. 

[a]  But  where  the  court  below  dis- 
solved the  preliminary  injunction  and 
on  appeal  its  decision  was  reversed  and 
the  injunction  reinstated  and  maide  per- 
manent, there  was  no  dissolution  so  as 
to  give  an  action  on  the  injunction 
bond.  Tyson  v.  Norwood,  171  Ala.  651, 
54  So.  176. 

[b]  Arkansas.— Sizer  v.  Anthony,  22 
Ark.  465,  on  the  ground  that  the  stat- 
ute did  not  require  it. 

[c]  In  Illinois  the  statute  express- 
ly permits  an  action  upon  the  injunc- 
tion bond  before  the  final  determina- 
tion of  the  suit.  Shackleford  v.  Ben- 
nett, 237  111.  523,  86  N.  E.  1073;  New 
York,  etc.  Bank  v.  Keed,  232  111.  123, 
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83  N.  E.  548,  pendency  of  appeal  does 
not  preclude  action. 

63.  tr.  S.— Nashville,  etc.  By.  Co.  v. 
Bailroad  Com.,  171  Fed.  223;  Bentley 
V.  Joslin,  Hempst.  218',  30  Fed.  Cas. 
No.  18,232.  Cal.— Adams  v.  Andross,  77 
Cal.  483,  20  Pac.  26;  Dougherty  v.  Dore, 
63  Cal.  170;  Clark  v.  Clayton,  61  Cal. 
634.  Colo. — ^Kilpatriek  v.  Haley,  6  Colo. 
App.  407,  41  Pac.  508.  lU.— Terry  v. 
Trustees,  etc.,  72  111.  476.  But  see 
Shackleford  v.  Bennett,  237  111.  523,  86 
N.  E.  1073,  for  statutory  change.  la. 
Jewel  Tea  Co.  v.  Stewart,  142  Iowa 
353,  120  N.  W.  962;  Lacey  v.  Davis,  126 
Iowa  675,  102  N.  W.  535  (withdraw- 
ing opinion  in  98  N.  W.  366) ; ,  Gray  v. 
Bremer  &  Strother,  122  Iowa  110,  97 
N.  W.  991.  Kan.-^ones  v.  Boss,  48 
Kan.  474^29  Pac.  680;  Brown  v.  Galena 
Min.  &  8.  Co.,  32  Kan.  528,  4  Pac.  1013. 
Ky. — Cates  v.  Wooldridge,  1  J.  J. 
Marsh.  267.  Md:— Gray  v.  Veirs,  33 
Md.  159.  Miss. — Vieksburg  W.  Co.  v. 
Vicksburg,  99  Miss.  132,  54  So.  852,  33 
L.  B.  A.  (N.  S.)  844;  Yazoo,  etc.  B.  Co. 
V.  Adams,  78  Miss.  977,  30  So.  44; 
Goodbar  &  Co.  v.  Dunn,  61  Miss.  624; 
Penny  v.  Holberg,  53  Miss.  567.  Mo. 
Cohn  V.  Lehman,  93  Mo.  574,  6  S.  W. 
267.  Neb. — Johnson  «.  Bouton,  56  Neb. 
626,  77  N.  W.  57;  Browne  v.  Edwards, 
etc.  Co.,  44  Neb.  361,  62  N.  W.  1070. 
N.  Y.— Palmer  v.  Foley,  71  N.  Y.  106; 
Wilson  V.  Wilson,  130  App.  Div.  70,  114 
N.  Y.  Supp.  455.  Okla.— Beddick  v. 
Webb,  6  Okla.  392,  50  Pac.  363.  Wyo. 
Tutty  «.  Byan,  13  Wyo.  134,  78  Pac. 
657,  79  Pac.  920. 

[a]  The  reason  usually  assigned  for 
the  rule  is,  that  an  interlocutory  dis- 
solution can  in  no  sense  be  considered 
a  final  disposition  of  the  injunction,  or 
a  decision  that  the  plaintiff  is  not  en- 
titled thereto,  since  npon  final  hearing 
it  may  be  reinstated  and  made  perpet- 
ual. Tutty  V.  Byan,  13  Wyo.  134,  143, 
78  Pac.  657,  79  Pac.  920. 

[b]  The  suit  need  not  await  the 
formal  signing  and  entry  of  a  decree 
dismissing  the  injunction  suit.  Thurs- 
ton V.  Haskell,  81  Me.  303,  17  Atl.  73. 

[c]  Dismissal  Proper  Where  Action 
Premature. — If  a  writ  of  error  issued 
after  an  action  on  the  bond,  the  suit 
on  the  bond  abates,  and  should  be  dis- 
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the  final  decree  only  partially  dissolves  the  injunction,  the  condition  is 
broken  as  well  as  if  the  dissolution  were  total,  and  a  right  of  action 
upon  the  bond  accrues.**  But  the  dissolution  of  an  injunction  upon  the 
filing  of  a  stay  bond  is  not  an  adjudication  that  the  writ  was  improvi- 
dently  granted  so  as  to  give  a  right  of  action  on  the  bond.*^ 

Since  there  is  no  final  judgment  disposing  of  the  merits  of  the  case, 
where  an  appeal  is  taken  from  the  order  dissolving  the  injunction,  a 
suit  on  the  bond  pending  the  appeal  is  premature  f^  but  in  the  absence 
of  any  appeal,  the  action  may  be  maintained  immediately  after  final 
termination  in  the  trial  court.*^ 

Dismissal,  Discontinuance  or  Nonsuit. —  The   involuntary   dismissal'*   of 


missed,  not  continued  pending  the  de- 
cision on  the  writ  of  error.  Tutty  v. 
Eyan,  13  W70.  134,  78  Pac.  657,  79 
Pae.  920. 

64.  Pierson  v.  Ellis,  46  Hun  (N.  Y.) 
336  (injunction  retained  as  to  some  of 
acts  onIy)_;  White  v.  Clay's  Exr.,  7 
Leigh  (Va.)  68.  See  also  Palmer  v. 
Foley,  71  N.  Y.  106. 

[a]  In  Penny  v.  Holberg,  53  Miss. 
567,  after  holding  that  no  action  lies 
upon  the  bond  until  final  determination 
of  the  suit  in  which  it  was  given,  the 
court  said:  "It  is  undoubtedly  true, 
.  .  .  that  a  suit  may  be  maintained 
upon  a  partial  dissolution  of  an  injunc- 
tion, for  the  recovery  of  such  damages 
as  were  sustained  by  reason  of  its  being 
sued  out,  to  the  extent  that  the  same 
was  wrongful;  but  this  cannot  be  done 
Until  there  has  been  a  final  disposition 
of  the  suit  in  which  the  bond  was 
given. ' ' 

65.  Gray  v.  Bremer,  122  Iowa  110, 
97  N.  W.  991. 

66.  Ark.— Fowler  v.  Scott,  11  Ark. 
675.  Miss. — Yazoo,  etc.  K.  Co.  v. 
Adams,  78  Miss.  977,  30  So.  44.  Mo. 
Cohn  V.  Lehman,  93  Mo.  574,  6  S.  W. 
267,  though  no  supersedeas  bond  is  filed. 
N.  Y. — Musgrave  v.  Sherwood,  76  N.  Y. 
194.  wyo.— Tutty  v.  Eyan,  13  Wyo.  134, 
79  Pac.  920,  denying  rehearing  in  78 
Pac.  657. 

[a]  In  Cohn  v.  Lehman,  93  Mo.  574, 
6  S.  W.  267,  the  court  said:  "With 
reference  to  the  absence  of  a  supersed- 
eas, the  court  said  in  substance  that 
a  supersedeas  operates  only  on  the 
process  of  the  court,  it  stays  execution, 
and  that  is  its  only  office,  but  that  in 
all  other  respects  the  appeal  is  as  opera- 
tive without,  as  with,  supersedeas,  and, 
further,  'Eights  which  do  not  depend 
upon  the  execution  of  the  decree,  but 
which  depend  upon  the  final  determina- 


tion of  the  issues  in  the  suit,  are  left 
in  the  same  condition  by  an  appeal 
without,  as  with,  supersedeas,  and,  as 
we  have  seen,  the  right  of  plaintiff  to 
sue  in  this  case  is  dependent  upon  the 
final  determination  of  the  suit  in  which 
the  bond  is  given.'  "  Quoted  in  Tutty 
V.  Eyan,  13  Wyo.  134,  143,  78  Pac. 
657,  79  Pac.  920. 

67.  Tutty  V.  Eyan,  13  Wyo.  134,  78 
Pac.  657,  79  Pac.  920,  though  super- 
sedeas bond  not  filed. 

[a]  Suit  on  the  injunction  bond  is 
not  premature  where  brought  within  the 
year  allowed  for  an  appeal,  if  the  party 
raising  the  objection  has  not  appealed 
therefrom.  Elms  v.  Wright-Blodgett 
Co.,  106  La.  19,  30  So.  315. 

68.  Ala.— Zeigler  v.  David,  23  Ala. 
127.  la. — Shenandoah  Nat.  Bank  v. 
Eead,  86  Iowa  136,  53  N.  W.  96.  Ky. 
Pugh  V.  White,  78  Ky.  210.  La.— Pen- 
nimau  v.  Eichardson,  3  La.  101  (dismis- 
sal for  failure  to  appear) ;  Carondelet 
Canal,  etc.  Co.  v.  Tonche,  38  La.  Ann. 
388.  Neb.— Smith  v.  Gregg,  9  Neb.  212, 
2  N.  W.  459.  N.  J.— New  York,  etc.  E. 
Co.  V.  Dennis,  40  N.  J.  L.  340.  N.  Y. 
Williams  v.  Montgomery,  148  N.  Y.  519,- 
43  N.  E.  57;  Granger  v.  Smyth,  70  Hun 
9,  23  N.  Y.  Supp.  934;  Loomis  v.  Brown, 
16  Barb.  325,  dismissal  upon  final  hear- 
ing. Ohio. — Krug  V.  Bishop,  11  Wkly. 
L.  Bui.  295,  9  Ohio  Dec.  (Eeprint)  250. 

[a]  When  the  plaintiff  in  an  action 
in  which  an  Interlocutory  order  of  in- 
junction has  been  issued  dies,  and  the 
time  for  revivor  by  a  conditional  order 
has  elapsed,  and  no  effort  is  made  to 
revive  the  action  in  the  name  of  the 
proper  party  as  successor  in  interest, 
and  the  action  is  dismissed  or  stricken 
from  the  docket  by  the  trial  court,  the 
order  operates  as  a  termination  of  the 
action,  and  a  suit  on  the  injunction 
bond    may    thereafter    be    maintained. 
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the  bill,  thoi^h  it  be  for  want  of  prosecution,*'  and  even  though  it 
be  without  prejudice,^"  is  a  final  determination  that  the  complainant 
was  not  entitled  to  an  injunction  and  gives  a  right  of  action  upon 
the  bond.  Likewise  the  voluntary  dismissal  of  the  injunction  suit  by 
complainant  is  an  admission  that  he  was  unable  to  maintain  the  action 
and  gives  a  right  of  action  on  the  injunction  bond." 

Exclusiveness  of  Kemedy.  —  The  mere  fact  that  the  defendant  in  the 
injunction  suit  proceeds  upon  the  injunction  bond  for  the  wrongful 
issuance  of  the  injunction,  does  not  preclude  him  from  suing  for  the 
damages  sustained  by  the  unlawful  use  and  occupation  of  his  property; 
from  interference  with  which  he  was  enjoined,'^  or  from  proceeding 
for  conversion  of  the  property  upon  which  he  had  a  mortgage,^^  or  from 
suing  for  a  breach  of  contract,  where  the  suing  out  of  the  injunction 
constitutes  a  breach  of  contract.'* 

Form  of  Action.  —  The  action  may  be  one  of  debt  ;'^  or  if  the  bond  is 
not  under  seal,  assumpsit  may  be  maintained  against  the  sureties.'"' 

b.    Conditions  Precedent,  —  Unless  a  statute  expressly  requires  that 


Humfeldt  v.  Moles,  63  Neb.  448,  88  N. 
W.  655.  See  also  Jones  v.  Hill,  6  N. 
C.   131. 

[b]  A  formal  dismissal  is  unneces- 
sary to  make  the  obligors  liable  upon 
the  bond.  A  Refusal  to  grant  the  re- 
lief sought  is  sufficient.  Coltart  v. 
Ham,  2  Tenn.  Ch.  356. 

[c]  A  nonsuit  gives  an  action  upon 
the  bond.  Whitehead  v.  Tulaue,  11  La. 
Ann.  302. 

69.  Bowling  v.  Polack,  18  Cal.  625; 
Kane  v.  Casgrain,  69  Wis.  430,  34  N. 
W.  241. 

70.  Tale  v.  Baum,  70  Miss.  225,  11 
So.  879;  Bishop  v.  Baseoe  (Com.  PI.), 
7  Wkly.  L.  Bui.  (Ohio)  342,  8  Ohio 
Dec-  (Eeprint)  423. 

71.  Cal. — Prahm  v.  Walton,  130  Cal. 
396,  62  Pae.  618;  Asevado  v.  Orr,  100 
Cal.  293,  34  Pac.  777.  Ga.— Eichardson 
V.  Allen,  74  Ga.  719.  111. — Patterson  v. 
Einard,  81  111.  App.  80,  though  by  agree- 
ment of  parties.  Ind. — Swan  v.  Tim- 
mons,  81  Ind.  248.  la. — Williams  v. 
Ballinger,  125  Iowa  410,  101  N.  W.  139. 
Kan. — Brown  v.  Galena  M.  &  S.  Co.,  32 
Kan.  528,  4  Pac.  1013;  Mitchell  v.  Sul- 
livan, 30  Kan.  231,  1  Pac.  518.  La. 
Barthe  v.  Hew  Orleans,  42  La.  Ann.  43, 
7  So.  70.  Minn. — Neilsen  v.  Albert  Lea, 
87  Minn.  285,  91  N.  W.  1113.  Mo. 
Alliance  Trust  Co.  v.  Stewart,  115  Mo. 
236,  21  S.  W.  793;  Sharpe  v.  Hard- 
ing, 65  Mo.  App.  28.  Neb. — ^Gyger  v. 
Courtney,  59  Neb.  555,  81  N.  W.  437. 
N,  Y. — Appollinaris  Co.  v.  Venable,  136 
N.  Y.  46,  32  N.  E.  555;  Palmer  v.  Foley, 
71  N.  Y.  106  (distinguished  in  Amberg 
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V.  Kramer,  8  N.  Y.  Supp.  821);  McGown 
V.  Barnum,  42  Misc.  585,  87  N.  Y.  Supp. 
605.  Ohio. — Columbus,  etc.  E.  Co.  v. 
Burke,  54  Ohio  St.  98,  43  N.  B.  282,  32 
L.  E.  A.  329.  Pa. — Large  v.  Steer,  121 
Pa.  30,  15  Atl.  490. 

[a]  But  in  Thompson  v.  Benson,  41 
Wash.  70,  82  Pac.  1042,  it  is  said  the 
voluntary  dismissal  of  an  injunction 
does  not  necessarily  admit  that  it  was 
wrongfully  sued  out.  See  also  Ft.  Mad- 
ison St.  Ey.  Co.  V.  Hughes,  137  Iowa 
122,  114  N.  W.  10,  14  L.  E.  A.  (N.  S.) 
448. 

[b]  The  action  accrues  upon  the  dis- 
missal by  the  complainant.  The  suit 
upon  the  bond  need  not  await  the 
formal  order  at  the  next  term  of  court. 
Eoach  V.  Gardner,  9  Ya.  89. 

[c]  Where  complainant  Is  corruptly 
induced  to  dismiss  his  bill  so  as  to 
make  the  sureties  liable, .  no  action 
upon  the  bond  is  maintainable.  Boyn- 
ton  V.  Eobb,  22  111.  525. 

72.  New  York  v.  Brown,  179  N.  Y. 
303,  72  N.  E.  114. 

73.  White  V.  Brooks,  11  Wash.  99, 
39  Pac.  237. 

74.  Tutwiler  «.  Burns,  160  Ala.  386, 
49  So.  455. 

75.  ni.— Safford  v.  Miller,  59  111. 
205.  Md.— Wallis  v.  Dilley,  7  Md.  237. 
Mont. — Montana  M.  Co.  v.  St.  Louis  M. 
&  M.  Co.,  19  Mont.  313,  48  Pac.  305. 

See  6  Standabd  Proc.  469. 

76.  Henkleman  v.  Peterson,  50  111. 
App.  601,  reversed,  154  111.  419,  40  N. 
E.  359.    See  the  title  "Assumpsit." 


INJUNCTIONS 


331 


upon  dissolution  of  an  injunction  restraining  the  enforcement  of  a 
judgment  and  the  dismissal  of  the  bill,  execution  shall  first  be  taken 
out  against  the  principal/''  neither  the  suing  out  of  execution  against" 
the  principal  in  the  first  instance,'^  nor  a  suit  against  the  principal  is 
a  prerequisite  to  suing  the  sureties  on  the  injunction  bond.'^ 

Demand.  —  Neither  a  demand  upon  the  principal,*"  nor  the  sureties, 
for  the  damages  sustained  is  a  prerequisite  to  a  suit  upon  the  injunc- 
tion bond.*^ 

Leave  of  Court.  —  Suit  may  be  instituted  on  the  injunction  bond 
without  first  obtaining  leave  of  court  to  take  the  bond  from  the  files 
and  prosecute  a  suit  thereon.*^ 

Assessing  Damages  as  Prerequisite  to  Action  on  Bond.  —  In  the  absence  of 
a  statute  empowering  a  court  to  assess  the  defendant's  damages,  no 


77.  Kent  v.  Bierce,  6  Ohio  336,  stat- 
ute required  that  where  the  enforce- 
ment of  a  judgment  was  restrained, 
execution  should  first  be  sued  out 
against  the  principal.  See  also  Sey- 
mour V.  King,  11  Ohio  342. 

78.  Ark. — Sizer  v.  Anthony,  22  Ark. 
465.  Miss. — Harrison  v.  Balfour,  5 
Smed.  &  M.  301,  execution  need  not 
be  first  sued  out  against  the  principal 
in  the  judgment  enjoined.  Ohio. — Kent 
V.  Bierce,  6  Ohio  336,  though  there  was 
a  general  provision  requiring  the 
suing  out  of  execution  against  the  prin- 
cipal debtor  first,  it  was  held  that  the 
court  would  not  presume  the  legisla- 
ture intended  to  require  an  impossible, 
vain  or  useless  thing  to  be  done,  and 
since  it  was  impossible  to  sue  out 
execution  when  there  was  no  judgment 
or  decree,  the  court  construed  the  stat- 
ute to  require  the  suing  out  of  execu- 
tion against  the  principal  first  only 
where  there  is  a  judgment  at  law  or 
decree  for  a  sum  certain. 

[a]  The  suing  out  of  execution  on 
the  decree  dissolving  the  injunction  is 
not  a  prerequisite  to  a  suit  on  the  in- 
junction bond.  Sizer  v.  Anthony,  22 
Ark.  465. 

79.  Dangel  v.  Levy,  1  Idaho  722 
(an  action  against  the  principal  upon 
the  bond  is  not  a  prerequisite  to  an 
action  against  the  sureties  and  prin- 
cipal); Block  V.  Myers,  35  La.  Ann. 
220. 

[a]  Where  the  condition  of  the 
bond  (1)  is  to  pay  all  costs  and  dam- 
ages occasioned  to  the  obligees  by  the 
vexatious  suing  out  of  the  injunction, 
no  action  on  the  case  to  determine  the 
■damages  is  a  prerequisite  to  a  suit 
upon  the  bond    (Garrett  v.  Logan,   19 


Ala.  344;  Falls  v.  McAffee,  23  N.  C. 
139);  (2)  but  where  the  condition  is 
that  the  bond  shall  be  void  upon  the 
payment  of  such  damages  as  might  be  ^ 
recovered  of  the  principal  obligor,  etc., 
such  an  action  is  a  prerequisite.  Davis 
V.  Gully,  19  N.  C.  360.' 

80.  Browner  v.  Davis,  15  Cal.  9,  11 
(a  demand  for  the  property  converted 
pending  the  injunction  suit  need  not 
be  made  before  bringing  a  suit  upon 
the  bond  for  damages  arising  from 
such  conversion) ;  Dangel  v.  Levy,  1 
Idaho  722,  727. 

[a]  That  the  principal  is  able  to 
respond  in  damages  is  therefore  no  de- 
fense in  a  suit  against  the  sureties. 
Hunt  V.  Burton,  18  Ark.  188. 

81.  Eesendorf  v.  Mandel,-  18  Nev. 
129,  1  Pac.  672. 

82.  Zeigler  v.  David,  23  Ala.  127; 
Lothrop  V.  Southworth,  5  Mich.  436. 

[a]  Thougb  a  statute  requires  an 
order  of  the  judge  to  allow  the  taking 
of  the  bond  from  the  files  to  prosecute 
an  action  thereon,  'the  purpose  of  the 
statute  in  requiring  a  judge's  order, 
was  to  preserve  the  jurisdiction  of  the 
court  over  it  so  long  as  might  be 
necessary  to  prevent  an  unjust  use  of 
it;  and  it  is  answered  if  the  court — be- 
ing the  same,  so  far  as  its  officers  are 
concerned— 'rallows  its  use  on  the  trial. 
If  the  plaintiff  was  not  entitled  to  it, 
an  appeal  should  have  been  made  to 
chancery  to  restrain  its  use;  the  ob- 
jection cannot  be  taken  in  proceedings 
in  an  action  at  law  to  enforce  it.  If 
the  statute  required  that  application 
for  leave  to  prosecute  it  should  be 
made  to  the  court  the  want  of  an 
order  granting  such  leave  would  be  a 
valid   objection   perhaps;   but   no   such 
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assessment  of  damages  is  necessary  prior  to  a  suit  upon  the  injunction 
bond,'^  Even  where  a  statute  provides  for  such  assessment,  the  failure 
to  assess  the  damages  does  not  prevent  a  suit  on  the  injunction  bond 
and  the  assessment  of  damages  therein.^*  But  where  the  bond  is  con- 
ditioned to  abide  the  decision  of  the  court  and  pay  all  sums  of  money 
and  costs  that  may  be  adjudged  against  complainant,  an  award  of 
damages  is  necessary  to  a  suit  on  the  injunction  bond,''  unless  such 


power  is  reserved  to  the  court." 
Lothrop  V.  Southworth,  5  Mich.  436, 
446.  But  see  N.  J. — Gaston  v.  New 
York,  etc.  E.  Co.,  30  N.  J.  Eq.  236, 
holding  leave  of  court  is  necessary. 
N.  Y. — Higgins  v.  Allen,  6  How.  Pr. 
30.  N.  C— Palls  V.  McAffee,  23  N.  C. 
139. 

[b]  In  Nev  Jersey,  the  court  is  held 
to  have  power  over  all  bonds  given 
pursuant  to  its  orders  and  rules  of 
practice,  and  also  to  determine  all  ques- 
tion^ of  liability  and  the  obligors  can- 
not be  required  to  answer  a  suit  on 
the  bond  until  the  court  determines 
whether  any  considerations  exist  ren- 
dering it  inequitable  for  the  obligee 
to  sue.  Easton  v.  New  York,  etc.  E. 
Co.,  30  N.  J.  Eq.  236. 

[c]  Bescinding  Leave  To  Sue. — An 
order  granting  leave  to  bring  an  action 
at  law  on  an  injunction  bond,  may  be 
rescinded,  if  the  equities  of  the  parties 
were  not  considered  at  the  time  of  its 
allowance.  Easton  v.  New  York,  etc. 
Co.,  30  N.  J.  Eq.  236. 

83.  Howell  V.  Cronan,  '31  La.  Ann. 
247;  Eastern  Kentucky  E.  Co.  v.  Brown, 
99  Ky.  540,  36  S.  W.  555;  Alexander 
V.  Gish,  88  Ky.  13,  9  S.  W.  801;  Eankin 
V.  Estes,  ,13  Bush  (Ky.)  428. 

84.  Colo. — Ducket  v.  Price,  7  Colo. 
84,  1  Pac.  228  (statute  so  provides) ; 
Lynch  v.  Metcalf,  3  Colo.  App.  131,  32 
Pac.  183.  HI.— Shackleford  v.  Bennett, 
237  111.  523,  86  N.  E.  1073,  statute  so 
provides.  Minn. — Hayden  v.  Keith,  32 
Minn.  277,  20  N.  W.  195.  Miss.— Code, 
1892,  §573,  so  provides;  Barber  v. 
Levy,  73  Miss.  484,  18  So.  797;  Davis 
V.  Hart,  66  Miss.  642,  6  So.  319;  Good- 
bar  &  Co.  V.  Dunn,  61  Miss.  624.  S.  D. 
McLennon  v.  Penner,  19  S.  D,  492,  104 
N.  W.  218.  Tenn. — Simmons  v.  Taylor, 
91  Tenn.  363,  18  S.  W.  867;  White  v. 
Bowman,  10  Lea  55;  Black  ».  Caruthers, 
6  Humph.  87. 

See  supra,  XVI,  B,  1,  a. 

[a]  "The  bond  required  to  be 
executed  upon  the  issuance  of  an  in- 
junction constitutes  a  contract  where- 
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by  the  principal  and  sureties  agree  to 
indemnify  the  defendant  against  loss 
in  the  matter  of  costs,  damages,  and 
attorney's  fees  incurred  by  reason  of 
the  injunction  in  case  it  should  finally 
be  determined  that  the  plaintiff  was 
not  entitled  thereto.  Whenever  the 
defendant  claims  that  there  has  been  i 
a  breach  of  such  contract,  and  that  he 
is  entitled  to  recover  for  such  breach, 
the  defendants  are  entitled  to  their  day 
in  court  and  their  right  to  defend  both 
against  the  charge  that  there  has  been 
a  breach  in  the  contract  as  well  as 
against  the  amount  of  costs,  damages, 
and  counsel  fees  claimed."  Dougal  v. 
Eby,  11  Idaho  789,  85  Pac.  102. 

[b]  niinois. — (1)  While  the  assess- 
ment of  damages  by  the  court  issuing 
the  injunctions  was  a  condition  prece- 
dent to  maintaining  an  action  at  law 
upon  the  bond,  under  the  laws  existing 
prior  to  1874  requiring  an  assessment 
of  damages  before  the  flnal  disposition 
-of  the  case  (Mix  v.  Vail,  86  111.  40; 
Brownfield  v.  Brownfield,  58  111.  152), 
(2)  by  Eev.  St.,  1874,  ch.  69,  §12,  it 
is  provided  that  the  failure  to  assess 
the  damages  does  not  bar  the  action. 
Shackleford  v.  Bennett,  237  111.  523, 
86  N.  E.  1073. 

85.  TT.  S.— Bein  v.  Heath,  12  How. 
168,  13  L.  ed.  939;  Deakin  v.  Lea, 
11  Biss.  34,  7  Fed.  Cas.  No.  3,696. 
Ariz, — Buggeln  v.  Cameron,  11  Ariz. 
200,  90  Pac.  324.  Ark.-^Blakeney  v. 
Ferguson,  18  Ark.  347.  Cal. — Tarpey 
V.  Shillenberger,  10  Cal.  390.  Colo. 
Carson  Min.  Co.  v.  Hill,  7  Colo.  App. 
141,  148,  42  Pac.  678.  HI.— Brownfield 
V.  Brownfield,  58  111.  152.  Ky. — Ashby 
V.  Chambers,  3  Dana  437.  Mo. — Dor- 
riss  17.  Carter,  67  Mo.  544. 

Compare  Fountain  v.  West,  68  Iowa 
380,  27  N.  W.  264;  Eoberts  v.  Dust, 
4  Ohio  St.  502. 

[a]  In  Buggeln  v.  Cameron,  11  Ariz. 
200,  90  Pac.  324,  the  court  said:  "In- 
junction bonds  conditioned  similarly  to 
the  one  at  bar  have  been  before  the 
courts  of  various  states  in  uumeroua 
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condition  is  unnecessary  under  the  statute  prescribing  the  terms  of 
the  bond.** 

c.  Jurisdiction  and  Venue.  —  Where  the  statute  requires  the  court 
trying  an  injunction  suit  to  determine  whether  it  was  brought  for 
delay,  and  if  so,  assess  damages  as  a  penalty,  recovery  of  the  statutory 
penalty  cannot  be  had  in  a  suit  on  the  injunction  bond  in  another 
court.*' 

Bond  Given  in  Federal  Court. —  An  injunction  bond  given  in  an  action 
im  the  federal  court  may  be  sued  on  in  the  state  court.** 

Venue.  —  An  action  upon  an  injunction  bond  is  transitory  within  a 
statutory  provision  requiring  such  suits  to  be  brought  in  the  county 
where  one  of  the  defendants  resides.*^  And, since  an  action  upon  an 
injunction  bond  is  an  action  upon  a  contract  and  not  a  tort  action, 
the  venue  of  the  action  is  governed  by  the  provisions  relating  to  con- 
tracts,®" so  that  the  provisions  allowing  suits  on  bonds  against  joint 
obligors  to  be  brought  where  either  of  the  obligors  reside  govern  suits 


cases  where  recovery  of  damages  was 
sought  without  an  award  previously 
made.  We  believe  that  practically  all 
of  them  may  be  placed  in  two  classes: 
(1)  Where  the  statute  or  the  order 
under  which  the  bond  is  given  requires 
a  bond  conditioned  to  pay  damages 
sustained,  the  condition  of  the  bond, 
however  worded,  will  be  read  in  the 
light  of  the  statute  or  order,  and  the 
sureties  held  to  have  contracted  as  the 
statute  or  order  requires.  The  leading 
case  of  this  class  is  Myers  «.  Block, 
from  which  we  have  quoted.  (2)  Where 
the  statute  or  order  does  not  require 
a  bond  or  order  so  conditioned,  the 
sureties  are  entitled  to  stand  upon  the 
terms  of  the  bond,  and  recovery  may 
not  be  had  upon  it  until  award  has 
been  made.  The  reasoning  of  this 
class  of  cases  is  apparent  and  is  ex- 
pressed in  the  early  case  of  Ashby  v. 
Chambers,  3  Dana  (Ky.)  437:  'The  only 
question  which  we  deem  essential  to 
consider  is,  .  .  .  does  the  declaration 
contain  any  averments  of  breaches  suf- 
ficient to  entitle  the  plaintiff  to  his 
action?  We  think  it  does  not.  The 
undertaking  of  the  surety  is  in  the 
alternative — if  his  principal  "shall 
prosecute  with  effect,  or  on  failure 
thereof  shall  well  and  truly  pay  such 
costs  and  damages  as  shall  be  awarded 
against  them."  According  to  any  fair 
construction  of  the  terms  of  the  con- 
dition, an  award  of  damages,  where 
damages  alone  are  sought  to  be  recov- 
ered, seems  necessarily  to  precede  a 
breach  of  the  condition  on  the  part  of 
the  surety.     He  is  not  in  default  for 


failing  to  pay  damages,  when  damages 
have  not  been  awarded.'  " 

[b]  Where  the  statute  specifies  the 
amovmt  of  damages  to  which  defendant 
is  entitled  in  case  of  the  dissolution  of 
an  injunction,  the  order  of  dissolution 
necessarily  imports  that  this  penalty  is 
to  be  paid  unless  it  be  remitted  by  its 
terms,  thus  constituting  an  award  suf- 
ficient to  sustain  the  action.  Claytor 
V.  Anthony,  15  Va.  518. 

86.  Proprietors  of  Union  Wharf  v. 
Mussey,  48  Me.  307.  See  also  Under- 
bill V.  Spencer,  25  Kan.  71. 

[a]  In  Proprietors  of  Union  Wharf 
V.  Mussey,  48  Me.  307,  it  was  held  that 
the  words  in  the  bond  "and  awarded 
against  said  M,"  being  in  addition  to 
the  requirements  of  the  statute,  might 
be  rejected  as  surplusage. 

As  to  conditions  of  bond,  see  supra, 
VII,  E,  7. 

87.  Carpenter  v.  First  Nat.  Bank,  53 
Tex.  Civ.  App.  23,  114  S.  W.  904. 

88.  Elliott  V.  Missouri,  etc.  E.  Co., 
77  Mo.  App.  652,  reversed  on  other 
grounds,  184  U.  S.  530,  22  Sup.  Ct.  446, 
46  L.  ed.  673;  Montana  Min.  Co.  v.  St. 
Louis  M.  &  M.  Co.,  19  Mont.  313,  48 
Pac.  305. 

89.  Smith 's  Admr.  v.  Miller,  140  Ky. 
308,  131  S.  W.  5. 

90.  Waycross  Air-Line  E.  Co.  v.  Of- 
ferman  E.  Co.,  114  Ga.  727,  40  S.  B. 
738. 

[a]  Georgia. — The  venue  of  a  suit 
upon  an  injunction  bond  is  governed  by 
the  provision  relating  to  actions  upon 
contract,  though  the  damage  occurs 
from  the  issuance  of  the  injunction  in 
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on  an  injunefion  bond,*^  though  the  bond  was  executed  and  the  injunc- 
tion suit  tried  in  another  county.^^ 

d.  Parties.  —  (I.)  Plaintiff.  — According  to  the  common-law  rule, 
the  suit  must  be  brought  in  the  name  of  the  obligee  in  the  bond,"^  who 
may,  it  seems,  maintain  the  suit  though  he  is  not  the  real  party,  in 
interest.^*  Ordinarily,  however,  only  a  party  to  the  injunction  suit 
for  whose 'benefit  the  bond  was  given  can  sue  thereon  for  damages 
resulting  from  the  wrongful  issuance  of  an  injunction.^'  One  not  a 
party  to  the  suit  or  the  undertaking,  and  not  bound  by  the  injunction, 
cannot  sue  upon  the  bond  though  he  voluntarily  obeys  the  injunction.'^ 


another  county  than  where  the  bond 
■was  made.  The  suit  may  be  brought 
where  the  principal  residence  of  the 
corporation  is,  though  it  might  have 
been  brought  under  Civ.  Code,  §2334, 
where  the  contract  was  made.  The 
undertaking  of  the  bond  being  to  pay 
certain  damages,  the  place  of  perform- 
ance, where  it  could  be  required  to 
pay  such  damages,  was  its  residence, 
that  is,  where  its  principal  office  was 
located.  Waycross  Air-Line  E.  Co.  v. 
OfCerman  &  W.  E.  Co.,  114  Ga.  727,  40 
S.  E.  738. 

91.  Waycross  Air-Line  E.  Co.  v.  Of- 
ferman  &  W.  E.  Co.,  114  Ga.  727,  731, 
40  S.  E.  738,  constitutional  provision 
as  to  venue  of  suits  on  bonds,  not 
statutes  as  to  venue  of  suits  against 
railroad,  governs. 

92.  Wood  V.  Hollander,  84  Tex.  394, 
19  S.  W.  551. 

93.  Ala. — Smith  v.  Mutual  Loan,  etc. 
Co.,  102  Ala.  282,  14  So.  625.  Ga. 
Eiehardson  v.  Allen,  74  Ga.  719,  bond 
given  in  agent's  name  must  be  prose- 
cuted in  his  name  for  use  of  principal. 
Tenu. — Spears  v.  Armstrong  (Tenn. 
Ch.),  42  S.  W.  37. 

See  also  Andrews  v.  Glenville  Woolen 
Co.,  50  N.  Y.  282. 

94.  La. — ^Vicksburg,  etc.  E.  Co.  v. 
Barksdale,  15  La.  Ann.  465,  sheriff  may 
sue  for  benefit  of  real  parties  where 
bond  made  payable  by  mistake  to  him 
or  his  assigns.  Neb, — Gyger  v.  Court- 
ney, 59  Neb.  555,  81  N.  W.  437.  Tenn. 
Spears  v.  Armstrong  (Tenn.  Ch.),  42 
S.  W.  37,  lessor  recovering  damages  in 
name  of  lessee. 

[a]  Payee  Suing  for  Damages  to 
Principal. — Where  an  injunction  was 
obtained  against  one  who  was  the  agent 
of  a  third  party,  enjoining  him  from 
interfering  with  certain  land,  and  the 
complainant  was  required  to  give  a 
bond   to  pay  all  damages  that  might 
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accrue  to  the  defendant,  by  reason  of 
continuing  the  injunction,  after  the 
bill  had  been  dismissed  by  the  com- 
plainant, suit  could  be  brought  on  the 
bond,  in  the  name  of  the  payee  therein 
for  the  use  of  his  principal,  for  any 
damage  which  might  have  accrued  to 
the  latter  by  reason  of  the  continuance 
of  the  injunction.  Eiehardson  v.  Al- 
len, 74  Ga.  719. 

95.  Hays  v.  Fidelity,  etc.  Co.,  112 
Fed.  872,  50  C.  C.  A.  569;  Smith  v. 
Atkinson,  18  Colo.  255,  258,  32  Pae. 
425. 

[a]  A  party  whose  right  to  land, 
which  he  is  restrained  from  entering 
upon  or  exercising  ownership  over,  is 
merely  a  right  of  possession  under  a 
title  bond  has  a  sufficient  interest  to 
entitle  him  to  sue.  Winship  v.  Clen- 
denning,  24  Ind.  439. 

[b]  A  trustee' of  an  express  trust, 
who  was  restrained  with  respect  to  mat- 
ters concerning  the  trust  estate,  may 
maintain  an  action  on  the  bond  given 
in  the  injunction  suit  in  which  he  is 
named  as  the  obligee.  Gyger  v.  Court- 
ney, 59  Neb.  555,  81  N.  W.  437. 

[c]  A  receiver  of  a  corporation  to 
whom  a  bond  has  been  given  may  sue 
in  his  name  for  the  benefit  of  the 
corporation.  Wason  v.  Frank,  7  Colo. 
App.  541,  44  Pac.  378. 

96.  Dunham  v.  Seiberling,  12  Ind. 
App.' 210,  39  N.  E.  1044,  contractor  not 
enjoined  from  proceeding  with  oil  well 
cannot  sue  upon  the  bond. 

[a]  Assignee  of  Contract,  Perform- 
ance of  Which  Enjoined. — ^Where  a 
county  contractor  and  the  county  were 
enjoined  from  constructing  a  court 
house,  but  prior  to  the  filing  of  the 
bill  the  contractor  had  assigned  all  his 
rights  in  the  contract  to  another,  since 
he  is  not  bound  by  the  injunction,  he 
cannot  recover  damages  resulting  from 
his  voluntary  compliance  with  the  writ. 
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But  since  the  undertaking  is  for  the  benefit  of  all  the  defendants 
enjoined,  whether  served  or  not,  a  defendant  not  served  nor  appearing 
in  the  suit  may  nevertheless  sue  thereon,'^  especially  under  statutes 
allowing  the  party  beneficially  interested  to  sue.^^  And  under  the 
statutes. allowing  the  real  party  in  interest  to  sue,^*  or  where  the 
statute  requires  a  bond  for  the  payment  of  all  damages  which  any  per- 
son may  sustain  by  the  wrongful  suing  out  of  an  injunction,^  one  not 
a  party  to  the  suit  or  the  bond  may  sue  on  the  bond  for  any  damages 
directly  sustained  by  the  issuance  of  the  injunction. 

Under  statutes  making  the  bond  an  indemnity  for  all  the  defend- 
ants in  the  injunction  suit,  the  fact  tha,t  the  bond  was  made,  payable 
to  one  of  the  defendants  only,  dpes  not  preclude  the  other  defendants 
from  suing  thereon.^  Likewise,  under  statutes  allowing  one  or  more 
of  a  class  to  sue  for  all,  if  the  bond  be  payable  to  the  defendants,  and 
to  a  class  of  persons  who  ought  to  have  been  made  defendants,  but 
were  not,  the  persons  belonging  to  that  class  may  maintain  an  action 
upon  the  bond.^ 

Public  Ofacials.  —  Where  public  officers  are  enjoined  merely  as  ofScers, 
the  city  or  other  political  subdivision  represented  by  them,  being  the. 
real  party  in  interest,  may  sue  on  the  bond.*  Individuals  named  as 
public  oflScers  in  the  bond  cannot  maintain  an  action  thereon  in  their 
own  name;°  except  perhaps  where  they  personally  obtain  the  dis- 
solution of  the  injunction,**  or  where  the  bond  runs  to  such  persons 


Marengo  Co.  v.  Matkin,   144  Ala.   574, 
42  So.  33. 

97.  Dry  Dock,  etc.  Co.  v.  Cunning- 
ham, 45  How.  Pr.  (N.  Y.)  458. 

98.  Lally  v.  "Wise,  28  Cal.  539. 

99.  Idaho. — Boise  City  v.  Eandall,  8 
Idaho  119,  66  Pac.  938,  bond  payable 
to  m^yor,  city  may  bring  suit  thereon. 
Ky. — ^Hawthorne  v.  McArthur,  8  Ky.  L. 
Eep.  526,  street  railway  officers  en- 
joined, street  railway  may  sue  thereon. 
Mont. — Helena  v.  Brule,  15  Mont.  429, 
39  Pac.  456,  852,  city  suing  on  bond 
made  to  city  treasurer. 

1.  Marengo  Co.  v.  MatWn,  144  Ala. 
574,  42  So.  33  (see  §788,  Code);  Smith 
V.  Mutual  Loan,  etc.  Co.,  102  Ala.  282, 
14  So.  625. 

[a]  The  suit  should  be  brought  in 
the  name  of  all  the  obligees  "for  the 
use  of"  those  who  were  damaged  by 
the  injunction.  Smith  v.  Mutual  Loan, 
etc.  Co.,  102  Ala.  282,  14  So.  625. 

2.  Boden  v.  Dill,  58  Ind.  273.  And 
see  Eice  v.  Smith,  9  Iowa  570. 

3.  Alexander  v.  Gish,  88  Ky.  13,  9 
S,  W.  801. 

fa]  Where  the  condition  of  the 
bond  was  to  pay  all  damages  accruing 
to  the  defendants  and  all  holders  of 
the  bonds  enjoined,   that    the    holders 


were  not  designated  as  defendants  in 
the  bond  does  not  prevent  them  from 
suing.  Alexander  v.  Gish,  88  Ky.  13,  9 
S.  W.  801. 

4.  Boise  City  v.  Eandall,  8  Idaho 
119,   66  Pac.  938. 

5.  Hyatt  v.  Washington,  20  Ind. 
App.  148,  50  N.  E.  402,  67  Am.  St.  Eep. 
248;  Kinkead  v.  Benton,  19  Nev.  437, 
14  Pac.  294. 

[a]  The  court  said  in  Hyatt  v. 
Washington,  20  Ind.  App.  148,  50  N.  E. 
402,  67  Am.  St.  Eep.  248:  "Construing 
the  complaint  and  the  bond,  filed  as  an 
eJihibit,  together,  it  is  evident  that  the 
city  of  Washington  is  the  real  party  in 
interest.  There  is,  in  effect,  but  one 
obligee  named  in  the  bond.  Any  right 
accruing  to  the  persons  named  in  the 
bond  as  obligees  would  not,  by  the  ex- 
press terms  of  the  bond,  accrue  to  them 
as  individuals  but  as  officers  of  the 
municipality.  The  two  persons  named 
are  designated  as  'mayor  of  the  city 
of  Washington'  and  'marshal  of  the 
city  of  Washington,'  respectively,  and 
as  individuals  they  have  no  connection 
with   the  matter." 

6.  Crawford  v.  Spindler,  55  Ind.  App. 
1,  103  N.  E.  388,  wherein  bond  ran  to 
plaintiff   as   county   surveyor,    but    he 
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as  individuals  and  not  as  public  officials.''  Where  a  person  has  been 
restrained  from  doing  certain  acts  solely  in  his  official  capacity,  his 
successor  in  office  may  sue  on  the  injunction  bond.* 

Death  of  Obligee.  —  Upon  the  death  of  the  obligee  in  the  bond,  his 
personal  representative  and  not  the  heirs  are  the  proper  parties  plain- 
tiff,* though  the  damages  arise  from  waste  to  property.^"  Upon  the 
death  of  one  of  two  obligees  in  an  injunction  suit,  who  are  suing  jointly, 
the  suit  may  be  continued  and  prosecuted  to  judgment  in  the  name 
of  the  survivor  alone.^^ 

Assignee.  —  While  the  assignee  of  the  right  of  action  may  sue,^^ 
especially  where  the  statute  permits  the  real  party  in  interest  to  sue," 
an  assignment  of  the  judgment  sought  to  be  enjoined  does  not  assign 
the  right  of  action  on  the  bond  given  in  the  injunction  suit  so  as  to 


personally  engaged  counsel  and  secured 
dissolution  of  injunction.  The  court 
held  that  he  could  sue  as  an  individual, 
being  the  real  party  in  interest,  and 
distinguished  the  case  of  Hyatt  v. 
Washington,  20  Ind.  App.  148,  50  N.  E. 
402,  67  Am.  St.  Eep.  248,  saying:  "The 
city  of  Washington  was  plaintiff  in 
the  suit  on  the  injunction  bond,  and 
the  judgment  in  its  favor  was  affirmed, 
notwithstanding  the  bond  was  made 
payable  as  above  indicated.  The  real 
party  in  interest  recovered  judgment, 
and  the  form  of  the  obligation  did. not 
render  the  judgment  erroneous,  though 
technically  the  payee  was  not  properly 
designated  in  the  bond.  Such  result 
was  inevitable  under  the  rules  above 
announced,  and  the  principle  which 
controlled  the  decision  supports  the 
judgment  in  the  case  at  bar,  for  in  each 
instance  the  real  party  in  interest  re- 
covered." With  reference  to  the  case 
of  Dunham  v.  Seiberling,  12  Ind.  App. 
210,  39  N.  E.  1044,  cited  by  appellant, 
the  court  said  that  same  "is  not  in 
conflict  with  our  conclusion.  The  de- 
cision simply  holds  that  on  the  facts 
of  that  case  a  person,  who  was  not 
a  party  to  the  injunction  suit,  who 
was  not  named  in  the  bond,  and  who 
did  not  belong  to  any  class  of  persons 
referred  to  in  the  bond,  and  who  was 
in  no  way  bound  by  the  restraining 
order,  could  not  recover  on  the  bond 
made  payable  to  the  defendants." 

7.  Breeze  v.  Haley,  13  Colo.  App. 
438,  59  Pae.  333,  county  treasurer  en- 
joined as  an  individual  from  paying  out 
county  money  may  sue  on  bond  after 
expiration  of  his  term  of  office. 

[a]  Where  the  city  or  state  is  not 
a  party,  the  action  being  to  enjoin  the 
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mayor  and  eouncilmen  from  carrying 
out  a  certain  contract  by  the  city,  and 
they  are  so  named  in  the  caption  of 
the  restraining  order,  but  the  bond  runs 
to  ihem  as  individuals,  they  may  sue 
individually  thereon.  Sampson  v.  Wold- 
enberg,  62  Wash.  483,  114  Pac.  162. 

[b]  Where  an  injunction  bond  in  a 
proceeding  to  restrain  a  county  and 
the  prosecuting  attorney  from  prosecut- 
ing complainants  under  an  anti-gam- 
bling law,  is  made  payable  to  the 
prosecuting  attorney  individually,  the 
prosecuting  attorney  may  sue  without 
joining  either  the  state  or  the  county, 
as  neither  has  an  interest  in  the  sub- 
ject-matter of  the  injunction  suit.  Lit- 
tleton V.  Burgess,  16  Wyo.  58,  91  Pae. 
832,  16  L.  R.  A,  (N.  S.>  49. 

8.  Cortelyou  v.  Houghton,  27  App. 
Cas.  (D.  0.)  188,  restraining  collection 
of  higher  postal  rates. 

9.  Miller  v.  Smythe,  29  Ky.  L.  Eep. 
242,  92  S.  W.  964, 

[a]  Where  plaintiff  dies  insolvent, 
it  is  not  necessary  to  make  her  heirs 
parties,  though  the  injunction  bond 
makes  the  sureties  liable  for  such  dam- 
ages as  may  be  adjudged  against  plain- 
tiff. Broussard  v.  Lawson  (Tex.  Civ. 
App.),  124  S.  W.  712. 

10.  Miller  v.  Smythe,  29  Ky.  L.  Eep. 
242,  92  S.  W.  964. 

11.  EoBser  v.  Timberlake,  78  Ala. 
162. 

12.  Kaoa. — Nimocks  v.  Welles,  42 
Kan.  39,  21  Pac.  787,  bond  assigned 
to  attorney  as  payment  of  fees.  La. 
Pettier  v.  Grant,  26  La.  Ann.  283.  S.  C. 
Cay  V.  Galliott,  4  Strobh.  282. 

13.  Moore  v.  Lachmund,  59  Ore.  565, 
117  Pao.  1123,  rights  of  other  obligees 
assigned  to  one  of  obligees. 
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enable  the  assignee  of  the  judgment  to  sue  ;**  nor  is  the  party  to  whom 
part  of  the  subject-matter  in  controversy  has  been  assigned  a  neces- 
sary party  to  a  suit  upon  the  injunction  bond,  where  the  bond  itself 
was  not  assigned.  ^^ 

Joinder.  —  At  common  law  all  the  obligees  or  payees  of  the  bond  were 
necessary  parties  to  the  action. ^^  But  under  the  statutes  allowing  the 
real  party  in  interest  to  sue,  though  the  bond  is  made  payable  to  sev- 
eral, one  of  the  obligees  may  sue  alone  unless  the  damages  are  joint.^^ 


14.  Crist  V.  McDaniel,  15  Okla.  469, 
82  Pac.  991,  whether  right  of  action 
on  injunction  bond  may  be  assigned 
discussed. 

15.  Smith  V.  Atkinson,  18  Colo.  255, 
32  Pae.  425. 

16.  U.  S. — Farni  v.  Tesson,  1  Black 
309,  17  L.  ed.  67.  Ark.— McLeod  v. 
Scott,  38  Ark.  72.  lU.— International 
Hotel  Co.  V.  Flynn,  238  111.  636,  87  N. 
E.  855  (where  declaration  shows  on  its 
face  the  obligation  was  joint,  and  only 
one  sues,  objection  may  be  availed  of 
on  error,  even  where  judgment  was  by 
default) ;  Phillips  v.  Singer  Mfg.  Co., 
88  111.  305;  Burns  v.  Follansbee,  20  111. 
App.  41.  Md. — ^Wallis  v.  Dilley,  7  Md. 
237.  Miss.— McMahon  v.  Webb,  52 
Miss.  424.  Mo. — Ryan  v.  Riddle,  78 
Mo.  521;  Dewey  v.  Carey,  60  Mo.  224. 
Mout. — Montana  Min.  Co.  v.  St.  Louis 
Min.  &  M.  Co.,  19  Mont.  313,  48  Pac. 
305,  contrary  decisions  reviewed.. 

[a]  Trustees  appointed  by  the  court 
for  the  purpose  of  selling  property 
pursuant  to  an  order  of  the  court  are 
not  joint  obligees,  together  with  the 
other  equitable  plaintiffs  in  the  bond 
so  as  to  require  their  joinder  in  an 
action  on  the  bond.  Williams  v.  Fidelity, 
etc.  Co.,  121  Md.  222,  88  Atl.  119, 
explaining  and  distingmshing  Wallis  v. 
Dilley,  7  Md.  237. 

17.  Oal.— Lally  v.  Wise,  28  Cal.  539; 
Browner  v.  Davis,  15  Cal.  9;  Prader 
V.  Purkett,  13  Cal.  588;  Summers  v. 
Farish,  10  Cal.  347.  HI.— Safford  v.  Mil- 
ler, 59  111.  205.  Mo.— North  St.  Louis, 
etc.  Co.  V.  Essex,  157  Mo.  App.  18,  137 
S.  W.  295;  Helmkampf  v.  Wood,  85  Mo. 
App.  227.  N.  Y.— Fourth  Nat.  Bank 
V.  Scott,  31  Hun  301.  Ore.— Moore  v. 
Lachmund,  59  Ore.  565,  117  Pae.  1123; 
Ruble  V.  Coyote,  etc,  Co.,  10  Ore.  39. 
Tenn. — ^White  v.  Bowman,  10  Lea  55, 
may  maintain  action  in  own  name. 

See  also  Sturgis  v.  Knapp,  33  Vt. 
486.  But  see  contra,  Montana  M,  Co. 
1!.   St.   Louis   M.   &   M.  Co.,   19   Mont. 


313,  317,  48  Pac.  305,  holding  that  the 
fact  that  some  of  the  obligees  have 
no  interest  in  the  bond  does  not  affect 
the  rule  requiring  all  to  be  made 
parties.  The  court  said:  "The  action 
should  be  brought  in  the  name  of  the 
real  party  in  interest,  but  as  the  bond, 
on  its  face,  declared  them  to  be  the 
real  parties  in  interest,  in  order  to 
ascertain  the  truth  of  the  matter  al- 
leged, that  one  obligee  alone  was  dam- 
aged, it  was  necessary  to  join  all  the 
obligees  as  plaintiffs,  or  make  them 
defendants.  The  contract  was  a  writ- 
ten one,  made  with  all  the  obligees. 
Their  legal  interest  was  joint,  and, 
unless  some  of  the  exceptions  in  the 
statutes  applied  to  excuse  their  all 
joining  as  parties,  they  must  have 
joined  as  plaintiffs  or  have  been  made 
defendants. ' ' 

[a]  "There  is  much  nicety  in  the 
various  decisions  as  to  the  mode  in 
which  an  action  of  this  sort  should  be 
brought,  under  the  old  system.  The 
authorities,  if  consistent,  go  upon  very 
thin  distinctions.  In  our  opinion,  the 
bond  in  this  case,  though  given  to 
all  the  obligees  by  name,  and  using 
no  words  directly  expressing  a  several 
obligation,  yet  necessarily  creates  a 
several  liability*— the  design  of  it  be- 
ing to  secure  each  and  all  of  the 
obligees  from  damage  or  injury.  The 
one  hundred  and  fifteenth  section  of 
the  Practice  Act  seems  to  contemplate 
but  one  undertaking  on  granting  an  in- 
junction. The  practice,  we  believe,  has 
been  to  require  only  one,  though  sev- 
eral defendants  be  enjoined.  This  is 
certainly  the  most  convenient  method 
for  both  plaintiff  and  defendant;  but 
it  would  operate  very  harshly,  and  in 
many  cases,  amount  to  no  security  at 
all,  if  recoveries  could  only  be  had  for 
a  joint  injury,  and  to  the  extent  of  the 
joint  damage.  The  mode  of  construc- 
tion in  such  cases  is  not  to  look  mere- 
ly at  the  language  of  the  instrument, 
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All  the  obligees  in  the  bond  may  sue  notwithstanding  their  claims 
are  distinct  and  different  in  their  character  and  amount,  where  they 
all  arise  from  the  issuance  of  the  injunction.^® 

(11.)  Defendants.  —  Where  the  bond  is  joint  and  several,  the  obligors 
.  may  be  sued  jointly  or  severally.^^  If  the  principal  cannot  be  found 
and  served,  the  sureties  are  properly  sued  alone.^"  Where  the  suit  was 
instituted  by  the  state,  the  real  complainant  being  relator,  and  he 
having  given  the  bond,  suit  may  be  instituted  against  the  relator  and 
the  sureties  without  making  the  state  a  party.^^ 

e.  Pleading.  —  (I.)  Declaration  or  Complaint.22  —  (A.)  In  General. 
While  plaintiff's  right  or  interest  in  the  subject-matter  of  the  injunction 
suit  should  be  specifically  set  forth  in  the  declaration  or  complaint,  so 
that  his  right  to  maintain  the  action  on  the  injunction  bond  may  be  de- 
termined,^^ if  the  action  is  in  the  name  of  the  state,  the  declaration 


but  to  the  statutes  under  which  the 
instrument  is  given;  though  it  is  by 
no  means  clear  that  the  words  them- 
selves do  not  raise  this  obligation." 
Summers  v.  Farish,  10  Gal.  347,  351. 

[b]  In  North  St.  Louis,  etc.  Co.  «. 
Essex,  157  Mo.  App.  18,  137  S.  W.  295, 
298,  the  court  said:  "But  though  joined 
in  one  bond,  they  shall  be  considered 
as  several  and  may  sue  separately,  if 
the  bond  be  given  to  secure  separate 
and  distinct  rights;  and,  if  the  petition 
fails  to  disclose  that  their  rights  are 
joint,  the  fault,  if  any  exists,  cannot 
be  reached  by  demurrer." 

18.  Ky.— "Watts  v.  Sanders,  10  B. 
Mon.  372.  N.  Y. — Loomis  v.  Brown,  16 
Barb.  325,  especially  under  a  statute 
providing  that  all  parties  having  an 
interest  in  the  subject  of  the  action 
may  join.  Vt. — Lillie  v.  Lillie,  55  Vt. 
470.  W.  Va.— Peerce  v.  Athey,  4  W. 
Va.  22. 

Compare  Fowler  li.  Frisbie,  37  Cal. 
34,  holding  joint  action  only  maintain- 
able on  account  of  damages  suffered 
jointly. 

19.  Fidelity,  etc.  Co.  v.  Ault'maa,  58 
,  Fla.  228,  50  So.  991. 

20.  Gyger  v.  Courtney,  59  Neb.  555, 
81  N.  W.  437,  Code  Civ.  Proc,  §84. 

21.  Wason  v.  Frank,  7  Colo.  App. 
541,  44  Pao.  378. 

22.  See  generally  the  title  "Declara- 
tion and  Complaint." 

23.  Colo. — Sherman  v.  Logan  Coun- 
ty, 9  Colo.  App.  154,  47  Pao.  973.  Md. 
Le  Strange  v.  State,  58  Md.  26.  W.  Va. 
State  V.  Hall,  40  W.  Va.  455,  21  .8.  E. 
760,  in  which  ease,  the  relatpr  filled 
in  his  declaration  to  show  how  he  ac- 
quired title  to  the   original  judgment, 
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against  which  the  injunction  was  orig- 
inally granted  and  the  bond  given, 
the  court  saying:  "It  is  incumbent  on 
said  relator  to  show  title,  to 'said  judg- 
ment before  he  would  be  entitled  to 
recover  damages  on  account  of  its  col- 
lection being  restrained  by'  injunc- 
tion." 

[a]  "Where  the  condition  of  the  bond 
is  to  pay  the  "defendant"  the  dam- 
ages sustained,  the  defendant  cannot 
sue  for  the  benefit  of  a  third  person 
who  was  the  only  person  injured  by 
the  injunction,  unlessi  there  are  allega- 
tions showing  such  a  relation  to  the 
suit  as  to  authorize  a  recovery  on  be- 
half of  such  third  person.  Sherman  v. 
Logan  County,  9  Colo.  App.  154,  47 
Pac.  973. 

[b]  Where  damages  for  the  sale  of 
property  are  sued  for,  in  connection 
with  attorney's  fees,  there  should  be 
an  allegation  of  ownership  of  the 
property,  but  where  the  right  to  the 
attorney's  fees  is  properly  alleged,  a 
demurrer  to  the  whole  cause  of  action 
is  properly  overruled.  Dangel  v.  Levy, 
1  Idaho  722,  724. 

[c]  Where  a  party  restrained  from 
working  a  mining  claim  alleged  himself 
to  be  the  owner  of  the  mining  claim, 
proof  of  location  and  possession  under 
the  United  States  mining  laws  is  suffi- 
cient to  sustain  the  allegation,  though 
the  fee  remains  in  the  United  States. 
Donahue  v.  Johnson,  9  Wash.  187,  37 
Pac.  322. 

[d]  But  where  plaintiff  was  en- 
joined from  moving  a  building,  an  al- 
legation that  he  had  the  right  to  move 
the  building  and  was  enjoined'  from 
so  doing,  is  sufficient  to  allow  the  re- 
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or  complaint  should  set  forth  the  right  or  interest  of  the  person  for 
whose  benefit  the  action  is  brought.^* 

The  declaration  or  complaint  must  allege  the  existence  of  the  pre- 
liminary facts  essential  to  constitute  the  cause  of  action,^^  such  as  the 
pendency  of  the  injunction  suit  in  the  first  place,^^  the  issuance  of 
the  injunction,^'  though  a  specific  averment  thereof  is  not  necessary 
where  the  facts  alleged  show  its  issuance;^*  and  that  the  plaintiff  was 


covery  of  his  damages  without  alleg- 
ing plaintiff's  ownership  or  rights  there- 
in. The  nature  and  extent  of  their 
right  it  was  not  necessary  to  state. 
Williams  v.  Ballinger,  125  Iowa  410, 
415,   101  N.  W.  139. 

24.  Le  Strange  v.  State,  58  Md.  26, 
39. 

25.  Lambert  v.  Haskell,  80  Cal.  611, 
22  Pac.  327. 

[a]  It  cannot  rely  tipon  the  aver- 
ments thereof  in  the  injunction  bond. 
Lambert  v.  Haskell,  80  Cal.  611,  22 
Pac.  327. 

[b]  Sufficient  Complaint. — Where  a 
complaint  in  an  action  on  an  injunction 
bond  sets  up  the  filing  of  a  complaint 
in  the  suit  and  the  prayer  therein  for 
a  temporary  injunction  restraining 
plaintiff  in  this  action,  and  then  ■  sets 
up  the  filing  of  the  undertaking,  giv- 
ing a  copy  of  it;  the  issuing  of  the 
injunction  with  a  copy  of  it;  the  subse- 
quent vacation  of  the  injunction;  the 
dismissal  of  the  suit  at  the  cost  of  the 
plaintiff  therein;  the  fact  that  it  was 
wrongful  and  without  cause,  with  an 
allegation  of  damages  therefrom,  it 
was  sufficient  as  against  a  general  de- 
murrer. Eeed  v.  Brandenburg,  72  Ore. 
435,   143   Pac.   989. 

[c]  Where  the  bond  sued  on  is  sgt 
out  in  the  complaint  in  haee  verba, 
and  a  breach  thereof  shown  by  a  dis- 
solution of  the  injunction  and  a  failure 
of  the  obligors  on  the  bond  to  pay  the 
damages  specifically  claimed  and  al- 
leged to  have  been  sustained  by  the 
plaintiff  as  a  result  of  suing  out  the 
injunction,  the  complaint  is  suflSeient. 
Salmon  v.  Salmon  (Ala.  App.),  69  So. 
304. 

26.  Lambert  v.  Haskell,  80  Cal.  611, 
22  Pac.  327. 

[a]  "In  an  action  upon  an  under- 
taking entered  into  on  granting  an  in- 
junction, it  is  a  sufficient  statement 
of  the  nature  of  the  suit,  the  manner 
of  its  commencement,  place  of  trial, 
jurisdiction  of  the  court,  etc.,  to  say 
that  an  injunction  was  granted  in  the 


suit,  by  a  justice  of  the  court,  and 
that  issues  were  joined  in  the  suit  and 
a  judgment  rendered  therein."  Loomis 
V.  Brown,  16  Barb.  (N.  Y.)  325. 

27.  Dubberly  v.  Black's  Admr.,  38 
Ala.  193;  Eakle  v.  Smith,  27  Md.  467, 
481. 

[a]  The  surety  cannot  recover  upon 
the  injunction  bond  (1)  against  the 
principal  for  money  paid  on  account 
of  such  bond  unless  it  is  averred  an 
injunction  issued,  since,  if  the  surety 
paid  the  judgment,  when  there  had 
been  no  process  enjoining  it,  he  could 
not  recover.  Dubberly  v.  Black's 
Admr.,  38  Ala.  193.  (2)  But  an  aver- 
ment that  the  plaintiff's  principal  ob- 
tained an  injunction  from  the  proper 
court  sufficiently  avers  that  an  injunc- 
tion actually  issued.  Dubberly  v. 
Black's  Admr.,  38  Ala.  193. 

[b]  A  recital  in  the  bond  that  the 
complainant  had  "obtained  an  order 
for  an  injunction"  does  not  show  the 
issuance  of  the  injunction,  for  the  ob- 
taining of  an  order  for  an  injunction 
from  the  proper  authority  and  the  ob- 
taining of  an  injunction  are  very  dif- 
ferent things.  Dubberly  v.  Black's 
Admr.,  38  Ala.  193,  198. 

[c]  It  need  not  show  any  facts 
authorizing  the  issuance  of  an  injunc- 
tion, as  the  grounds  of  the  issuance  of 
the  injunction  need  not  be  stated. 
Merrifield  v.  Weston,  68  Ind.  70. 

28.  Henderson  v.  Eoy  (Ala.),  40  So. 
.'59  (an  averment  that  the  injunction 
was  dissolved  sufficiently  shows  its  is- 
suance) ;  Merrifield  v.  Weston,  68  Ind. 
70,   75. 

fa]  "It  was  not  necessary  to  spe- 
cifically aver  that  a  writ  of  injunction 
was  issued  and  served  upon  the  plain- 
tiff; the  averments,  that  by  the  re- 
straining order  the  plaintiff  was  pro- 
hibited from  cutting  or  removing  tim- 
ber from  lands  which  he  alleged  to 
be  his  own,  and  that  the  injunction 
continued  in  full  and  uninterrupted 
effect    for    the    given    period    of    time 
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restrained  thereby,^^  from  exercising  or  enjoying  some  right  or  privilege 
which  he  desired  and  was  entitled  to  exercise.^"  It  must  show  the 
making  of  the  order  requiring  the  bond  with  the  conditions  set  forth 
therein,"  as  well  as-  the  giving  of  the  bond  in  accordance  with  such 
order  ;^^  and  the  bond  is  properly  annexed  to  the  declaration  or  com- 
plaint.^^ It  need  not  aver  the  jurisdiction  of  the  court  to  grant  the 
injunction,^*  nor  that  the  complaint  upon  which  the  injunction  was 
granted  was  sufficient  to  authorize  it,^^  nor  show  that  the  proceedings 
were  regular.^^ 

Where  an  action  cannot  be  maintained  on  the  injunction  bond  until 
the  right  to  an  injiinction  has  been  finally  determined,  the  complaint 
must  show  the  final  determination  of  the  injunction  suit.^^    An  allega- 


stated  in  the  complaint,  are  sufficient." 
Merrifield  v.  Weston,  68  Ind.  70,  75. 

29.  Ealde  v.  Smith,  27  Md.  467,  481. 
[a]     Aj    petition    on     an     injunction 

bond  not  setting  out  correctly  the  num- 
ber of  days  the  injunction  was  in 
force,  may  be  amended  to  conform  to 
the  proof.  Citizens  Trust  &  G.  Co.  v. 
Ohio  Val.  T.  Co.,  138  Ky.  421,  128  S. 
W.  317. 

30.  Hibbs  V.  Western  Land  Co.,  81 
Iowa  285,  46  N.  W.  1119;  Bank  of 
Monroe  v.  Gifford,  70  Iowa  580,  31 
N.  W.  881.  See  also  Sturges  v.  Hart, 
45  111.  103. 

31.  Lambert  V.  Haskell,  80  Oal.  611, 
22  Pac.  327. 

As  to  necessity  for  bonds,  see  supra, 
VII,  E,  2. 

As  to  conditions  of  bond,  see  supra, 
VII,  B,  7. 

32.  Cal. — Lambert  v.  Haskell,  80  Cal. 
611,  22  Pac.  327.  Miss.— Vicksburg  W. 
Co.  V.  Vicksburg,  99  Miss.  132,  54  So. 
852,  856,  33  L.  E.  A.  (N.  S.)  844. 
S.  C. — Batson  v.  Paris  Mt.  Water  Co., 
73  S.  C.  368,  53  S.  E.  500. 

[a]  Certainty. — The  cause  of  action 
is  the  bond  sued  upon  and  not  the 
judgment  and  execution  enjoined,  and 
the  declaration  is  sufficient  if  the  bond 
declared  upon  is  set  out  with  such  pre- 
cision, certainty  and  clearness  as  to 
fully  apprise  defendants  of  the  cause 
of  action  they  are  called  upon  to  an- 
swer. Tallahassee  E.  Co.  v.  Hayward, 
4  Fla.  411. 

[b]  That  the  defendant  was  a  party 
to  the  undertaking.  Asevado  v.  Orr, 
100  Cal.  293,  299,  34  Pac.   777. 

[c]  The  "nature  of  the  obligation" 
is  a  matter  of  law  not  necessary  to 
be  alleged,  however.  Lambert  v.  Has- 
kell, 80  Cal.  611,  22  Pac.  327. 

[d]  There  is  no  variance    between 
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the  bond  and  the  declaration,  where 
the  bond  is  set  out  in  haec  verba  bj 
exhibit  in  the  complaint  and  is  payable 
to  several  obligees,  while  the  com- 
plaint alleges  the  obligors  undertook  tc 
pay  plaintiff  (who  was  one  of  several 
obligees).  Moore  v.  Lachmund,  59  Ore. 
565,  117  Pac.  1123. 

33.  Lambert  v.  Haskell,  80  Cal.  611; 
32  Pac.  327.  See  the  title  "Exhibits," 
and  6  Standakd  Pegc'.  698. 

[a]  Under  statutes  requiring  that 
where  a  written  instrument  is  the 
foundation  of  the  action,  such  writing 
should  be  filed  with  the  complaint; 
the  injunction  bond  must  be  filed  as 
an  exhibit  to  the  complaint,  or  the 
complaint  will  be  demurrable.  Cress  v. 
Hook,   73  Ind.   177. 

34.  Henderson  v.  Eoy  (Ala.),  40  So. 
59;  Merrifield  v.  Weston,  68  Ind.  70. 

[a]  When  the  date  of  the  issuance 
of  the  injunction  is  stated,  it  need  not 
be  stated  that  the  court  in  which  the 
cause  was  pending  was  not  in  session, 
so  as  to  authorize  the  judge  of  another 
court  to  issue  the  injunction.  Merri- 
field V.  Weston,  68  Ind.. 70,  75. 

35.  Merrifield  v.  Weston,  68  Ind.  70, 
75. 

36.  Merrifield  v.  Weston,  68  Ind.  70, 
75. 

37.  Md.— Eakle  v.  Smith,  27  Md. 
467,  481,  allegation  that  writ  was  dis- 
solved or  disposed  of.  Miss. — Vicks- 
burg W.  Co.  V.  Vicksburg,  99  Miss.  132, 
54  So.  852,  856,  33  L.  E.  A.  (N.  S.) 
844.  N.  C— Palls  r.  McAffee,  23  N.  C. 
139.  Ohio. — Welch  r.  Benham,  6  Ohio 
N.  P.  33.  Okla.— Reddick  v.  Webb,  6 
Okla,  392,  50  Pac.  363. 

[a]  A  direct  allegation  of  the  dis- 
solution of  the  injunction  is  not  neces- 
sary  where   the   facts   set   forth   show 
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tion  of  the  dismissal  of  the  injunction  suit'^  without  alleging  the 
grounds  of  dismissal  is  sufficient.^*  The  complaint  need  not  aver 
notice  of  dismissal  to  the  obligors  in  the  bond,  as  they  are  parties  to 
the  record  and  are  presumed  to  be  cognizant  of  the  disposition  finally 
made  of  the  case.*" 

(B.)  Pabticulab  Averments. —  (1.)  Compliance  With  Conditions  Precedent.*^ 
The  declaration  or  complaint  need  not  aver  that  the  defendant  had 
leave  of  court  to  withdraw  the-  injunction  bond  for  the  purpose  of 
•suing  thereon.*^  Nor  is  it  essential  for  the  plaintiff  to  aver  the  is- 
suance of  an  execution  against  the  principal  obligor  and  the  return 
thereof,  nulla  bona,*^  unless  by  statute  such  fact  is  made  a  condition 
precedent.**  In  a  suit  against  the  sureties,  there  is  no  necessity  for 
alleging  the  insolvency  of  the  principal.*^ 

Assessment  or  Award  of  Damages. —  Wher.e  an  assessment  of  damages 
is  a  condition  precedent  to  an  action  on  the  bond,  the  declaration  or 
complaint  must  show  that  the  damages  were  assessed  by  the  court  in 
dissolving  the  injunction.**  So  too,  if  the  condition  of  the  injunction 
bond  is  that  the  plaintiff  should  pay  all  damages  that  shall  be  awarded 
against  him  by  reason  of  the  issuance  of  the  injunction,  the  complaint 
must  show  the  awarding  of  damages  against  him.*' 


this  fact.     Tallahassee  R.  Co.  v.  Hay- 
ward,  4  Fla.  411,  417. 

[b]  Affirmance  of  Judgment. — ^It  is 
sufficient,  as  against  a  general  demur- 
rer, to  allege  that  the  judgment  has 
been  in  all  things  affirmed  by  the  su- 
preme court,  and  that  the  amount 
claimed  is  due,  without  specifically  al- 
leging the  expiration  of  the  time  al- 
lowed for  a  petition  for  a  rehearing. 
Ehodes-Burford  Furniture  Co.  v.  Mat- 
tox,  1.3  Ind.  App.  221,  40  N.  E.  545. 

[c]  Objection  for  uncertainty  in  this 
respect,  see  Midland  E.  Co.  v.  Steven- 
son, 6  Ind.  App.  207,  210,  33  N.  E. 
254. 

38.  Ala. — Babcoek  v.  Beeves,  149 
Ala.  665,  4'3  So.  21;  Zeigler  &  Hall 
V.  David,  23  Ala.  127.  Minn. — Guptill 
V.  Bed  Wing,  76  Minn.  129,  78  N.  W. 
970.  N.  Y. — Loomis  v.  Brown,  16  Barb. 
325,  339. 

[a]  An  amendment  of  the  date  of 
the  dismissal  of  the  injunction  suit, 
stated  under  a  videlicet,  is  proper,  even 
after  the  commencement  of  trial.  Zeig- 
ler V.  David,  23  Ala.  127,  136. 

39.  Zeigler  v.  David,  23  Ala.  127,  it 
need  not  aver  the  dismissal  was  upon 
the  merits,  as  the. grounds  of  dismissal 
need  not  be  alleged. 

40.  Zeigler  v.  David,  23  Ala.  127, 
134. 

41.  As  to  conditions    precedent ,  to 


actions  on  bond,   see  supra,    XVI,    B, 
2,  a. 

42.  Zeigler  v.  David,  23  Ala.  127, 
133;  Falls  V.  McAfeee,  23  N.  C.  139. 

43.  Kent  v.  Bierce,  6  Ohio  336,  351. 

44.  Hillyer  v.  Eichards,  13  Ohio  134, 
statute  required  suing  out  of  execution 
against  principal  obligor  before  suing 
on  the  bond  where  the  enforcement  of 
a  judgment  or  decree  was  enjoined. 

45.  Dangel  v.  Levy,  1  Idaho  722, 
725. 

46.  Hayden's  Admr.  i].  Phillips' 
Admr.,  89  Ky.  1,  11  S.  W.  951;  Craw- 
ford V.  Woodworth,  9  Bush  (Ky.)  745, 
cited  in  Mason  Gooeh,  etc.  Co.  v.  Me- 
chanic's Lien  &  T.  Co.,  118  Ky.  707, 
82  S.  W.  290. 

47.  Cal. — Tarpey  v.  Shillenberger,  10 
Cal.  390.  Miss. — Anderson  v.  Falconer, 
34  Miss.  257.  W.  Va.— State  v.  Hall, 
40  W.  Va.  455,  21  S.  B.  760. 

[a]  So  when  the  condition  is  to 
pay  all  such  damages  as  shall  be  in- 
curred should  such  injunction  be  dis- 
solved, unless  the  declaration  avers 
that  the  plaintiff  in  the  injunction,  by 
reason  of  the  dissolution  of  said  injunc- 
tion has  incurred  and  become  liable  to 
pay  the  plaintiff  some  amount  of  dam- 
ages, the  declaration  is  demurrable. 
State  V.  Hall,  40  W.  Va.  455,  459,  21 
S.  E.  760. 

[b]  In  Hibbard  v.  McKindley,  28 
111.   240,   such   an   allegation   was   held 
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Demand  and  Refusal.  —  The  declaration  or  complaint  need  not  aver  a 
demand  upon  the  principal  and  refusal  to  pay  by  him  before  bringing 
suit  on  the  injunction  bond  against  the  obligors.** 

(2.)  Breach,  of  Conditions  of  "Bond. —  Though  an  action  on  an  injunc- 
tion bond  is  in  the  form  of  an  action  of  debt,  yet  it  is  governed  by 
the  same  rules  as  an  action  of  covenant  to  the  extent  that  there  must 
be  an  assignment  of  a  breach  of  the  conditions  of  the  bond.*^  The  gen- 
eral rule  is  that  the  breach  may  be  assigned  by  negativing  the  words 
of  the  covenant,^"  except  when  such   general   assignment  does  not 


unnecessary  where  the  condition  of  the 
bond  was  to  pay  such  damages  as  shall 
be  awarded  against  the  complainant, 
should  the  injunction  be  dissolved,  be- 
cause the  condition  was  not  to  award 
the  damages  at  the  time  of  the  dis- 
solution of  the  injunction,  and  a  re- 
covery on  the  bond  would  be  a  com- 
pliance with  the  condition. 

48.  Montana  Min.  Co.  v.  St.  Louis 
M.  &  M.  Co.,  19  Mont.  313,  322,  48  Pac. 
305,  disapproving  dictum  in  Pinney  v. 
Hershfield,  1  Mont.  367;  Eosendorf  v. 
Mandel,  18  Nev.  129,  1  Pac.  672. 

49.  Ala.— Dunn  v.  Davis,  37  Ala.  95; 
Ansly  V.  Moek,  8  Ala.  444.  Ariz. — Bug- 
geln  V.  Cameron,  11  Ariz.  200,  90  Pac. 
324.  Cal. — Curtiss  v.  Bachman,  84  Cal. 
216,  24  Pac.  379,  s.  c,  40  Pac.  801.  111. 
Safford  v.  Miller,  59  111.  205;  Hibbard 
V.  McKindley,  28  III.  240,  256.  Ky. 
Triplett  v.  Bruce 's  Admr.,  3  Litt.  244; 
Boyd  V.  Chambers,  4  Ky.  L.  Eep.  725. 
Md.— Le  Strange  v.  State,  58  Md.  26. 
Mont. — Van  Horn  v.  Holt,  30  Mont.  69, 
75  Pac.  680.  Neb. — Lancaster  County 
V.  Fitzgerald,  74  Neb.  433,  104  N.  W. 
875.  Tenn. — Newell  &  Moore  v.  Partee, 
10  Humph.  325;  McCombs  v.  Hall,  4 
Terg.  455. 

See  generally  the  title  "Covenants, 
Action  of." 

[a]  Under  a  statute  providing  that 
the  bond  shall  be  conditioned  that  the 
complainant  will  abide  the  decree  which 
may  be  made  in  the  injunction  suit, 
and  that  he  will  pay  all  sums  of  money 
and  costs  that  may  be  adjudged  against 
him,  if  the  injunction  be  dissolved  in 
whole,  or  in  part,  where  there  has  been 
a  decree  simply  dissolving  the  injunc- 
tion, and  dismissing  the  complainant's 
bill  with  costs,  the  only  breach  that 
can,  legitimately,  be  assigned  in  a 
declaration  upon  the  bond,  is,  that  the 
complainant  had  failed  to  pay  the  costs 
awarded.  Blakeney  v.  Ferguson,  18 
Ark.    347. 
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[b]  Where  the  condition  of  a  bond 
given  in  a  suit  to  restrain  the  sale  of 
property  under  execution,  is  "to  pay 
all  such  costs  as  may  be  awarded 
against  them  and  also  such  damages  as 
shall  be  incurred  and  sustained  by  the 
persons  enjoined  in  case  the  injunction 
be  dissolved,"  a  declaration  alleging  a 
liability  to  pay  the  judgment  upon 
which  the  execution  issued  is  fatally 
defective.  Zell  Guano  Co.  v.  Chrislip, 
58  W,  Va.  414,  52  S.  E.  476. 

[e]  Sufficient  to  state  such  facts 
as  constitute  a  breach.  Tallahassee  R. 
Co.  V.  Hayward,  4  Fla.  411,  416. 

[d]  Allegations  as  to  Judgment  En- 
joined.— Where  the  condition  of  the 
bond  is  to  pay  the  balance  due  on  a 
certain  judgment  and  execution  men- 
tioned and  ten  per  cent  damages  there- 
on, the  complaint  need  not  allege  the 
precise  amount  of  the  judgment.  Tal- 
lahassee E.  Co.  V.  Hayward,  4  Fla.  411, 
416. 

As  to  form  of  action  on  injunction 
bond,  see  supra,  XVI,  B,  2,  a. 

50.  Burgess  v.  Lloyd,  7  Md.  178, 
197. 

[a]  Sufficient  Assignment. — Assign- 
ing the  breach  of  a  bond,  conditioned 
that  complainant  "should  prosecute 
the  writ  of  injunction  with  effect,  and 
satisfy  and  save  harmless  the  defend- 
ants in  the  equity  cause,  if  the  in- ' 
junction  should  not  be  prosecuted  with 
effect,  and  in  such  case  pay  all  costs 
and  damages  caused  by  the  issuing 
thereof,"  as  follows:  "that  the  defend- 
ant .  .  .  did  not  prosecute  the  writ 
of  injunction  with  effect;  but,  on  the 
contrary,  such  proceedings  were  had  in 
the  cause,  that  the  Court  decreed  the 
dissolution  of  the  injunction,  and  dis- 
missed the  bill  whereon  the  same  was 
founded,"  is  .sufficient,  though  in  very 
general  terms.  Le  Strange  v.  State,  58 
Md.  26,  39;   Burgess  v.  Lloyd,  7  Md. 
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necessarily  amount  to  a  breach,  in  which  case  the  breach  must  be 
specially  assigned.^^  ^ 

Failure  To  Pay  Damages.  —  Where  the  condition  of  the  bond  is  that 
the  plaintiff  will  pay  to  the  defendants  enjoined  such  damages  as  they 
may  sustain  from  the  issuance  of  the  injunction,  the  complaint  must 
allege  the  non-payment  of  the  damages  claimed  by  defendants.^^ 

(3.)  Malice  and  Want  of  Probable  Cause.  —  Malice  need  not  be  alleged 
in  an  action  on  the  injunction  bond.'^^  Nor  need  there  be  an  express 
allegation  that  the  injunction  was  sued  out  wrongfully  and  without 
sufficient  eause,^*  unless  the  bond  is  so  conditioned  that  liability  there- 


178 ;  Karthaus  v.  Owings,  6  Har.  &  J. 
(Md.)  134. 

[b]  Negativing  Exceptions. — Where 
a  statute  provides  for  the  recovery 
of  statutory  damages  on  the  sum  en- 
joined, unless  the  value  of  the  prop- 
erty, the  sale  of  which  was  enjoined, 
is  less  than  the  amount  of  the  debt, 
a  petition  failing  to  negative  such  ex- 
ception to  the  general  clause  is  fatally 
defective.  Barber  i).  Levy,  73  Miss. 
484,  18  So.  797,  under  Code  1892,  §572. 
51.  Ansly  v.  Mock,  8  Alg,.  444,  449; 
Burgess  v.  Lloyd,  7  Md.  178,  197; 
Karthaus  v.  Owings,  2  Gill  &  J.  (Md.) 
430. 

[a]  In  an  action  on  an  injunction 
bond,  conditioned  that  the  principal 
obligor  "shall  well  and  truly  do  and 
perform  all  such  matters  and  things  as 
may  be  required  of  him  in  the  prem- 
ises, and  pay  all  such  costs  and  dam- 
ages as  may  be  recovered  against  him 
for  the  wrongful  suing  out  of  said  in- 
junction," an  averment  that  the  in- 
junction suit  was  dismissed,  and  the 
injunction  dissolved,  and  that  the  de- 
fendants have  not  paid  the  reasonable 
counsel  fees  necessarily  incurred  by 
the  plaintiff  in  the  defense  of  said 
injunction  suit,  does  not  show  a  breach 
of  the  bond,  for  it  does  not  show  that 
any  matter  or  thing  was  required  in 
the  premises  which  he  had  failed  to 
perform.    Dunn  v.  Davis,  37  Ala.  95. 

52.  Ariz. — Buggeln  v.  Cameron,  11 
Ariz.  200,  90  Pac.  324.  Cal.— Curtiss 
V.  Bachman,  84  Cal.  216,  24  Pac.  379; 
s.  c,  40  Pac.  801.  Mont.— Bebee  v. 
Jackson,  32  Mont.  217,  79  Pac.  1051; 
State  V.  Lagoni,  30  Mont.  472,  76  Pac. 
1044;  Van  Horn  v.  Holt,  30  Mont.  69, 
75  Pae.  680. 

[a]  Where  the  statute  requires  a 
bond  conditioned  that  complainant  will 
abide  the  decision  of  the  court  and 
pay  all  sums  of  money  and  costs  that 


may  be  assessed  against  him,  the  com- 
plaint must  allege  the  principal  on  the 
bond  has  failed  to  abide  the  decision 
of  the  court,  or  allege  failure  to  pay 
the  sum  of  money  adjudged  against 
him.  Buggeln  v.  Cameron,  11  Ariz.  200, 
90  Pae.  324. 

[b]  Where  the  condition  of  the  bond 
was  to  satisfy  the  execution  sought  to 
be  enjoined  if  the  injunction  be  dis- 
solved, an  allegation  that  the  injunc- 
tion was  wholly  dissolved  and  that 
the  defendants  had  failed  to  satisfy 
the  execution  or  any  part  of  it,  and 
that  it  is ,  yet  due,  owing  and  unpaid 
is  a  sufficient  averment  as  to  the  breach 
of  the  covenant  as  to  payment.  Eiggan 
«.  Crain,  86  Ky.  249,  5  S.  W.  561. 

[c]  An  allegation  that  the  plaintiff 
has  been  injured  and  damaged  by  rea- 
son of  the  issuance  and  continuance  of 

said  injunction,  in  the  sum  of 

dollars,  does  not  allege  non-payment. 
Curtiss  V.  Bachman,  84  Cal.  216,  24 
Pac.  379. 

[d]  Waiver. — The  failure  to  so  al- 
lege is  not  waived  by  pleading  over 
or  by  verdict  and  may  be  raised  for 
the  first  time  on  appeal.  Van  Horn 
V.  Holt,  30  Mont.  69,  75  Pac.  680.  But 
see  contra,  Eosendorf  v.  Mandel,  18  Nev. 
129,  132,  1  Pac.  672,  holding  that  where 
the  complaint  failed  to  allege  the  non- 
payment of  the  damages,  the  defect 
cannot  be  raised  on  appeal  for  the  first 
time;  it  can  only  be  raised  on  special 
demurrer. 

53.  Block  V.  Myers,  35  La.  Ann.  220. 
See  also  Zeigler  v.  David,  23  Ala.  127, 
142,  holding  no  question  as  to  malice 
is  involved  in  an  action  on  the  bond. 

54.  Sturges  v.  Hart,  45  111.  103, 
whether  there  was  probable  cause  is 
immaterial  in  a  suit  on  the  bond. 

[a]  An  allegation  that  the  injunc- 
tion was  dissolved,  is  in  substance  an 
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on  will  only  attach  if  the  injunction  was  wrongful  and  without  suffi- 
cient cause.^^ 

(4.)  Showing  Damage  or  Loss.  —  The  declaration  or  complaint  musi 
allege  damage  or  loss  to  the  plaintiff  arising  from  the  wrongful  issuance 
of  the  preliminary  injunction,^^  and  only  those  items  alleged  may  be 
recovered.^' 

Both  the  facts  showing  how  the  issuance  of  the  injunction  caused 
the  damage,^^  as  well  as  the  various  elements  of  loss  incurred  by  the 


averment  that  it  was  'wrongfully  ob- 
tained, riorance  v.  Nixon,  3  La.  289. 
55.  Williams  v.  Ballinger,  125  Iowa 
410,  101  N.  W.  139;  Olds  v.  Gary,  13 
Ore.  362,  10  Pac.  786;  in  both  cases 
bond  conditioned  to  pay  damages  ad- 
judged by  reason  of  "wrongful"  is- 
suance of  injunction. 

[a]  But  if  the  facts  pleaded  show 
that  fact,  this  is  all  that  is  necessary. 
Williams  v.  Ballinger,  125  Iowa  410,  101 
N.  W.  139,  holding  that  "the  con- 
fession of  the  motion  to  dissolve  the 
temporary,  writ  of  injunction,  its  dis- 
solution upon  motion  of  plaintiffs  in 
the  main  suit,  and  the  voluntary  dis- 
missal of  the  main  suit  surely  make 
out  a  prima  facie  case,  at  least,  of 
the  wrongful  issuance  of  the  injunc- 
tion." But  see  Olds  v.  Cary,  13  Ore. 
362,  10  Pac.  786,  holding  that-  allega- 
tion of  dissolution  of  the  injunction  is 
not  sufficient. 

[b]  Where  the  condition  of  the 
bond  is  simply  to  pay  the  damages  If 
the  injunction  suit  is  not  successful, 
an  averment  that  the  injunction  was 
wrongfully  or  maliciously  sued  out  is 
not  necessary.  Newell  v.  Partee,  10 
Humph.  (Tenn.)  325.  The  court  said, 
in  speaking  of  the  right  to  require  such 
an  allegation,  "Indeed,  such  a  declara- 
tion would  be  framed,  partly  on  the 
covenant,  and  partly  on  the  common- 
law  doctrine  in  relation  to  malicious 
prosecutions. ' ' 

56.  XT.  S.— Jones  v.  Allen,  85  Fed. 
523,  528,  29  C.  C.  A.  318.  Ala.— Fidel- 
ity, etc.  Co.  V.  Walker,  158  Ala.  129, 
48  So.  600,  allegation  of  depreciation 
in  value  not  sufficient  unless  alleged 
to  be  due  to  injunction.  Fla. — Eoyal 
Phosphate  Co.  v.  Van  Ness,  53  Fla.  135, 
43  So.  916.  But  see  Tallahassee  E.  Co. 
V.  Hayward,  4  Fla.  411,  holding  facts 
showing  a  breach  were  sufficient  as 
damages  would  be  presumed.  la. — Wil- 
liams «/.  Ballinger,  125  Iowa  410,  101 
N.   W.   139.      N.  Y.— American    Exoh. 
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Nat.  Bank  v.  Goubert,  135  App.  Div. 
371,  120  N.  Y.  Supp.  397.  Tex.— Dillard 
V.  Stringfellow,  50  Tex.  Civ.  App.  410, 
111  S.  W.  769.  Va.— Woodson  v.  Johns! 
3  Munf.  230.  W.  Va.— State  v.  Hall 
40  W.  Va.  455,  21  S.  E.  760. 

[a]  "Not  being  named  as  an 
obligee,  good  pleading  would  require 
that  he  should  allege  such  a  state  of 
facts  as  to  show  that  he  was  damaged 
by  reason  of  the  issuance  of  the  injunc- 
tion. An  allegation  of  a  breach  of  the 
condition  of  the  bond,  coupled  with  the 
averment  of  the  fact  that  the  injunc- 
tion was  dissolved,  without  more,  will 
not  suffice  to  show  that  he  is  entitled 
to  recover  nominal  damages,  even,  aa 
would  perhaps  be  the  case  if  he  were 
one  of  the  payees  in  the  bond."  Ma- 
rengo County  V.  Matkin,  144  Ala.  574, 
42  So.  33. 

[b]  Though  a  statute  requires  a 
bill  of  particulars  to  be  filed  with  the 
complaint,  it  does  not  make  the  bill 
of  particulars  a  part  of  the  complaint 
and  it  cannot  be  referred  to  in  order 
to  supply  the  want  of  averments  show- 
ing damage,  loss  or  expense  to  the  com- 
plainant. Eoyal  Phosp.  Co.  v.  Van  Ness, 
53  Fla.  135,  43  So.  916. 

57.  XT.  S.— Sullivan  v.  Carter,  147 
Fed.  222,  77  C.  C.  A.  448.  Ala.— Tal 
lassee  Mfg.  Co.  v.  Parks,  2  Ala.  App, 
278,  56  So.  588;  Washington  v.  Tim 
berlake,  74  Ala.  259.  Ky. — Green  v. 
Quisenberry,  133  Ky.  561,  118.  S.  W, 
361. 

[a]  Where  the  only  elements  of 
damage  assigned  are  the  expenses  in- 
curred in  the  employment  of  counsel 
fees,  and  the  expenses  of  attending 
court,  evidence  as  to  other  losses  are 
inadmissible.  Tallassee  Mfg.  Co.  v. 
Parks,  2  Ala.  App.  278,  56  So.  588.  See 
7  Enct.  of  Ev.  367,  et  seq. 

58.  Pipher  v.  Bissonet  (Tex.  Civ. 
App.),  36  S.  W.   770. 

[a]  Where  the  complaint  alleged 
that    at    the    time    the    injunction    re- 
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breach  of  the  bond  must  be  alleged,'"  especially  where  no  damages 
have  been  awarded  in  the  injunction  suit."" 

Where  the  injuries  result  in  special  damages,  they  must  be  alleged  with 
such  clearness  and  distinctness  of  statement  that  they  may  be  under- 
stood by  the  party  who  is  to  answer  them,  by  the  jury,  and  by  the 
court  who  is  to  give  judgment.^^  Attorney's  fees  for  services  rendered 
in  procuring  a  dissolution  of  the  injunction  are  special  damages  and 
must  be  specifically  averred  or  no  recovery  can  be  had  therefor.^^ 


straining  complainant  from  working  a 
mining  claim  was  serve*,  he  had  con- 
tracted to  sell  his  mining  claim  for  a 
certain  sum  and  that  by  reason  of  the 
injunction  the  intending  purchaser  re- 
fused to  complete  the  contract,  and 
subsequently  the  mining  claim  was 
sold  for  much  less,  is  not  suflfioient  to 
authorize  a  recovery  in  the  absence  of 
allegations  showing  that  the  mining 
claim  was  less  valuable  after  the  in- 
junction, or  because  of  it  than  it  was 
before,  for  if  after  the  injunction  was 
dissolved  he  saw  fit  to  sell  it  for  less 
than  the  former  contract  price,  that 
was  a  matter  entirely  within  his  own 
control.  Donahue  v.  Johnson,  9  Wash. 
187,  191,  37  Pac.  322. 

[b]  Objection  that  the  averments 
of  damages  are  'too  general  should  be 
raised  by  demurrer.  Sturges  v.  Hart, 
45  111.  103. 

59.  Ala.— Tallassee  Mfg.  Co.  v. 
Parks,  2  Ala.  App.  278,  56  So.  588.  111. 
Burgett  V.  Paxton,  15  111.  App.  379. 
Ky. — Green  v.  Quiaenberry,  133  Ky. 
561,  118  S.  W.  361. 

[a]  But  there  is  no  necessity  .  (1) 
for  an  allegation  that  the  defendant 
lost  his  debt  by  reason  of  the  enjoining 
of  the  execution  levied  to  enforce  col- 
lection of  the  same  (Eiggan  v.  Grain, 
86  Ky.  249,  5  S.  W.  561),  (2)  or  that 
the  property  levied  on  was  subject  to 
the  execution  that  had  been  enjoined, 
where  the  condition  of  the  bond  was 
to  satisfy  the  execution  should  the  in- 
junction be  dissolved.  Eiggan  v.  Grain, 
86  Ky.  249,  5  S.  W.  561. 

[b]  The  complaint  should  describe 
the  property  claimed  to  have  been 
damaged,  so  as  to  enable  the  defend- 
ants to  controvert  the  plaintiff's  claim 
thereto  or  the  value  of  the  same.  Wood 
V.  Hollander,  84  Tex.  394,  19  S.  W. 
551. 

[c]  Depreciation  of  Mortgage.— Ee- 
covery  for  depreciation  of  mortgaged 
property  cannot  be  recovered  by    the 


mortgagee,  where  there  is  no  allegation 
that  his  security  was  rendered  insuffi- 
cient by  the  •  restraining  of  the  fore- 
closure of  the  mortgage.  Fidelity,  etc. 
Go.  V.  Walker,  158  Ala.  129,  48  So.  600. 
[d]  Where  elements  of  damage  are 
alleged  in  the  complaint  which  are  not 
recoverable,  the  proper  practice  is  a 
motion  to  strike  out  the  matter  as  ir- 
relevant. Bartram  v.  Ohio,  etc.  E.  Go., 
141  Ky.  100,  132  S.  W.  188. 

60.  State  v.  Pureell,  31  W.  Va.  44, 
5  S.  E.  301. 

61.  Mont. — Parker  v.  Bond,  5  Mont. 
1,  1  Pac.  209.  Ohio. — Miller's  Admr. 
V.  Montague,  1  Disn.  164.  W.  Va. — State 
V.  Pureell,  31  W.  Va.  44,  5  S.  E.  301. 
Eng. — Andrews  v.  Whitehead,  13  East 
102,  104-  Eng.  Eeprint  306;  Ward  v. 
Harris,  2  Bos.  &  P.  265,  126  Eng.  Ee- 
print 1273,  1  Chit.  PI.  236,  348;  Eex 
V.  Home,  2  Cowp.  672,  98  Eng.  Eeprint 
1300. 

[a]  Where  the  petition  alleges  the 
stock  which  defendant  was  restrained 
from  selling  was  of  a  certain  value  and 
a  sale  had  been  prevented  by  the  in- 
junction, and  that  the  stock  had  be- 
come practically  worthless  at  the  time 
of  the  dissolution  of  the  injunction,  it 
is  sufficient  to  admit  evidence  as  to 
the  fact  that  defendant  had  a  pur- 
chaser who  was  able  to  and  would  pur- 
chase the  stock,  as  such  damages  are 
not  special  damages.  Slack  v.  Stephens, 
19  Colo.  App.  538,  76  Pac.  741. 

62.  Washington  t'.  Timberlake,  74 
Ala.  259. 

[a]  What  averments  sufacient  in 
this,  respect,  see  Henderson  v.  Eoy 
(Ala.),  40  So.  59,  holding  that  there 
was  no  error  in  overruling  a  demurrer 
to  a  complaint  upon  the  ground  that 
it  was  not  alleged,  as  to  attorney's 
fees,  whether  they  had  been  paid,  or 
whether  plaintiff  has  become  liable  to 
pay  the  same,  and  that  the  sum  men- 
tioned as  attorney's  fees  was  a  reason- 
able   sum   for   the    services    rendered. 
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(C.)  Pratee.63  —  The  prayer  for  relief  should  demand  the  aggregate 
of  all  the  damages  sought  to  be  recovered  though  there  are  several 
counts,  and  apparently  several  bonds.^* 

(D.)  ExHiBiTs.66  —  It  is  not  U'ecessary  to  make  the  complete  record  in 
the  injunction  suit,  nor  indeed  any  part  of  it  an  exhibit,  in  an  action 
on  the  injunction  bond.""  The  injunction  bond  may,  and  in  some 
jurisdictions  must,  be  made  a  part  of  the  declaration  or  complaint  as 
an  exhibit."' 

(E.)  Amendment.  —  The  general  rules  governing  amendments  to 
pleadings  obtain  in  reference  to  declarations  or  complaints  on  injunc- 
tion bonds."* 

(F.)  Joinder  of  Counts  and  Causes.69  —  As  many  breaches  may  be  as- 
signed in  one  count  as  the  necessity  requires,'"  or  breaches  may  be. 


Compare,  however,  in  this  respect,  Elder 
V.  Kutner,  97  Cal.  490,  32  Pac.  563 
(which  was  a  suit  upon  an  attachment 
bond,  and  wherein  it  was  held  that 
"counsel  fees,  in  a  proper  case  for 
their  recovery,  cannot  be  recovered  un- 
til they  have  actually  been  paid.  .  .  . 
The  fact  of  payment  being  essential  to 
a  -recovery,  should  be  averred");  also 
Anderson  «. -Provident  Life  &  Tr.  Co., 
26  Wash.  192,  66  Pac.  415,  which  was 
an  action  for  damages  for  wrongful  is- 
suance of  injunction,  not  upon  bond, 
and  wherein  the  above  case  of  Elder 
V.  Kutner,  was  distinguished,  the  court 
holding  that  it  was  sufficient  to  aver 
,that  the  liability  for  attorney's  fees 
had  been  incurred,  without  averring 
that  there  had  been  a  payment  thereof, 
[b]  Necessity  for  and  Value  of 
Services. — In  Williams  v.  Ballinger, 
125  Iowa  410,  414,  101  N.  W.  189,  it 
was  contended  that  the  petition  did 
not  allege  that  the  attorney's  fees  were 
necessary,  and  that' there  was  no  aver- 
ment as  to  the  value  thereof.  The 
court  said:  "It  is  true  that  only  neces- 
sary costs,  charges,  and  expenses  are 
recoverable  in  an  action  of  this  kind, 
and  that  there  is  no  direct  allegation 
that  these  were  necessary,  or  worth 
the  amount  claimed.  But  if,  from  the 
allegations  of  the  petition,  this  may 
reasonably  be  inferred,  it  will  be  suf- 
ficient, in  the  absence  of  direct  attack 
by  motion  or  otherwise.  Here  there 
is  no  doubt,  under  the  allegations  of 
the  petition,  that  plaintiffs  were  de- 
prived of  a  right  to  which  they  were 
entitled,  and  that  they  went  to  expense 

in  securing  that  right They  also 

say  they  were  at  expense  in  securing 
it;    and,   while    they   do   not   directly 
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state  that  this  was  necessary,  still,  tak- 
ing the^  allegations  as  a  whole,  this  is 
clearly  to  be  inferred.  And  while  plain- 
tiffs cannot  recover  more  than  reason- 
able expenses  and  charges,  yet  when 
they  state  what  these  were  they  are 
presumed  to  be  reasonable." 

63.  See  generally  the  title  '  'Prayer.' ' 

64.  Northwestern  Bank  v.  Flesh- 
man's  Admrs.,  22  W.  Va.  317,  failure 
to  do  so  not  bad  on  general  demurrer, 
however. 

65.  See  generally  the  title  "Ex- 
hibits." 

66.  Merrifield  v.  Weston,  68  Ind.  70, 
74,  bond  and  not  record  of  injunction 
suit   foundation    of   action. 

67.  See  supra,  XV,  B,   e,   (I),   (A). 

68.  See  generally  the  title  "Amend- 
ments and  Jeofails." 

[a]  Where  damages  were  assessed 
against  the  sureties  on  the  injunction 
bond  without  notice  to  the  sureties,  it 
is  not  an  abuse  of  discretion  in  a  suit 
in  equity  upon  the  judgment  sought  to 
be  enjoined  to  refuse  to  allow  an 
amendment  setting  up  a  liability  upon 
the  injunction  bond.  Fidelity  Ins.,  etc. 
Co.  V.  Norfolk,  etc.  Co.,  90  Fed.  175. 

[b]  A  complaint  failing  to  allege 
the  execution  of  an  injunction  bond 
does  not  state  a  cause  of  action  there- 
on; but  where  it  sets  forth  the  dam- 
ages sustained  from  the  issuance  of 
the  injunction  it  may  be  amended  into 
an  action  for  malicious  prosecution  of 
the  injunction  suit.  Batson  v.  Paris 
Mt.  W.  Co.,  73  S.  C.  368,  53  S.  E. 
500. 

69.  See  generally  the  title  "Joinder 
of  Actions." 

70.  Where  several  breaches  are  as- 
signed in  one  count,  each  breach  an- 
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assigned  in  separate  eounts.^^  Distinct  items  of  damage  need  not  be 
alleged  in  separate  counts."  But  an  action  for  damages  upon  the 
injunction  bond  cannot  be  joined  with  an  action  for  malicious  prosecu- 
tion of  the  injunction  suit.'^  However,  the  mere  fact  that  the  damages 
claimed  exceed  the  sum  named  in  the  bond  does  not  indicate  a  mis- 
joinder.'* 

(11.)  Demurrer,  Plea  and  Answer.  —  The  usual  rules  of  pleading  per- 
taining to  demurrers,  pleas  and  answers  are  applicable  in  actions  upon 
injunction  bonds.'^ 

Necessity  for  Pleading  l>efenses.  —  A  defense  that  the  injunction  suit 
is  still  pending  must  be  alleged  in  the  answer,  unless  the  petition  shows 
iV^  The  presumption  being  that  the  delivery  of  an  injunction  bond 
was  unconditional,  it  devolves  upon  the  defendant  to  plead  and  prove 
the  contrary.'^  So  also,  misrepresentation  used  in  procuring  the  bond 
sued  upon,  must  be  pleaded.''^ 

Sufficiency  of  Plea  or  Answer.  —  A  plea  averring  merely  that  the  writ 
of  injunction  was  authorized,'®  or  that  a  second  injunction  has  been 
obtained,*"  or  that  an  injunction  was  never  granted,*^  or  that  there 


swers  the  place  of  a  count,  and  is  sub- 
ject to  demurrer,  which  may  be  sus- 
tained as  to  some  and  overruled  as  to 
others,  as  if  the  breaches  were  stated 
in  separate  counts.  Hibbard  v.  Mc- 
Kindley,  28  111.  240. 

71.  Hibbard  v.  McKindley,  28  111. 
240. 

72.  Though  the  code  provides  for 
the  separation  in  distinct  paragraphs 
of  separate  causes  of  action,  this  do«s 
not  make  it  necessary  that  distinct 
elements  of  damage  should  be  alleged 
in  separate  paragraphs.  Bartram  v. 
Ohio,  etc.  E.  Co.,  141  Ky.  100,  102,  132 
S.  W.  188. 

[a]  Attorney's  Fees  and  Other 
Damages.— New  York,  etc.  Bank  v. 
Eeed,  232  111.  123,  83  N.  E.  548.  See 
also  Dangel  v.  Levy,  1  Idaho  722,  725, 
fees  to  different  attorneys. 

73.  Willey  v.  Nichols,  18  Wash.  528, 
52  Pac.  237. 

[a]  But  where  the  count  charging 
malicious  prosecution  does  not  set  forth 
a  cause  of  action,  and  the  second 
count  on  the  bond  is  sufficient,  a  de- 
murrer for  misjoinder  of  causes  of 
action  will  be  overruled.  Asevado  v. 
Orr,  100  Cal.  293,  34  Pac.  777. 

74.  Maughlin  M.  Co.  v.  Hamilton, 
61  Wash.  66,  111  Pac.  1067. 

[a]  That  the  ad  damnum  clause 
seeks  damages  in  excess  of  penalty  of 
bond  does  not  render  complaint  demur- 
rable. Fidelity,  etc.  Co.  v.  Aultman, 
58  Fla,  228,  50  So.  991. 


75.  See  Mcintosh  v.  Coulthard  (Iowa), 
88  N.  W.  1069,  and  the  titles  "Abate- 
ment, Pleas  of;"  "Amendments  and 
Jeofails ; "  "  Another  Action  Pending ; ' ' 
"Answers;"  "Confession  and  Avoid- 
ance;" "Covenant,  Action  of;" 
"Debt;"  "Demurrer;"  "Denials;" 
"Frauds,  Statute  of;"  "Payment;" 
"Pleas." 

la]  The  fact  that  the  bond  does  not 
conform  to  the  order  of  the  court  is 
not  ground  for  demurrer.  Blankenship 
V.  Ely,  98  Va.  359,  36  S.  E.  484. 

76.  Ind.— Midland  E.  Co.  v.  Steven- 
son, 6  Ind.  App.  207,  211,  33  N.  E. 
254.  la.— Lacey^  v.  Davis,  98  N.  W. 
366,  that  the  fact  was  admitted  after 
the  close  of  evidence  that  the  suit  was 
pending  does  not  cure  the  want  of  the 
averment.  Mont. — Montana  M.  Co.  v. 
St.  Louis  M.  &  M.  Co.,  23  Mont.  311, 
58  Pac.  870. 

[a]  That  the  injunction  suit  is  still 
pending  cannot  be  laised  on  motion  in 
arrest  of  judgment  where  not  pleaded 
as  a  defense.  Lacey  v.  Davis  (Iowa), 
98  N.  W.  366. 

77.  Gyger  v.  Courtney,  59  Neb.  555, 
81  N.  W.  437,  delivery  on  condition, 
that  it  be  signed  by  another  surety. 

78.  Foley  v.  Schiedemantel,  17  N.  Y. 
Supp.  663. 

79.  Sturges  v.  Hart,  45  111.  103. 

80.  Gates  v.  Wooldridge,  1  J.  J. 
Marsh.  (Ky.)  267. 

81.  Allen  v.  Lucket,  3  J.  J.  Marsh. 
(Ky.)  164. 
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was  no  injunction  at  the  time  when  the  bond  was  executed,  the  bond 
reciting  the  contrary,'^  or  that  the  bond  was  without  consideration, '^ 
is  fatally  defective  and  demiirrable. 

A  plea  that  the  injunction  was  not  sued  out  wrongfully,  maliciously 
or  vexatiously,  or  without  reasonable  or  probable  cause, ^*  or  that  the 
court  granting  the  injunction  had  no  jurisdiction,*^  are  insufficient. 
Likewise  an  answer  pleading  a  settlement  of  the  original  injunction 
suit,  where  such  settlement  was  limited  by  its  terms  to  such  con- 
troversies as  then  existed,  and  did  not  include  the  present  cause  of 
action,*"  or  an  answer  by  the  sureties  on  the  bond  that  they  did  not 
file  the  same,  but  that  it  was  filed  by  the  plaintiff  in  the  injunction 
suit,*'  does  not  set  for^h  a  valid  defense.  But  a  plea  denying  the 
dissolution  of  an  injunction  is  a  bar  to  an  action  on  the  bond.**  A 
plea  of  conditions  performed  admits  all  the  facts  in  the  declaration 
or  complaint  properly  pleaded.*^ 

Non  Damnificatus.  —  Since  the  plea  of  non  damnificatus  is  only  proper 
when  the  condition  of  the  bond  declared  on  is,  in  general  terms,  to 
indemnify  and  save  harmless,®"  it  cannot  usually  be  filed  in  an  action 
on  an  injunction  bond,  for  the  condition  of  the  bond  is  ordinarily  to 
pay  the  costs  and  damages,  affirmative  acts,^^  or  else  for  the  payment 
of  a  specific  sum  of  money.®'' 

Nil  Debit.  —  The  plea  of  nil  debit  is  an  insufficient  plea  in  an  action 
on  an  injunction  bond.®^ 


[a]  The  obligors  "are  estopped  to 
deny  that  an  injunction  was  granted. 
They  have  acknowledged  in  their  bond 
that  one  was  granted,  and  that  which 
is  expressly  acknowledged  in  writing 
cannot  be  denied  by,  plea,  without  an 
allegation  of  fraud  or  inistake."  Allen 
V.   Lucket,   3   J.   J.   Marsh.    (Ky.)    164. 

82.  Allen  v.  Lucket,  3  J.  J.  Marsh. 
(Ky.)   164. 

83.  Mahan  v.  Tydings,  10  B.  Mon. 
(Ky.)  351,  injunction  bond  prima  facie 
upon  a  good  consideration. 

[a]  To  impeach  the  consideration  of 
a  bond,  the  question  must  be  raised  by 
special  plea,  setting  out  the  facts.  4 
Standard  Pboc.  519. 

84.  Sturges  v.  Hart,  45  111.  103. 

[a]  A  plea  that  if  plaintiff  was 
damaged  and  injured  in  any  way  by 
reason  of  any  matter  or  thing  com- 
plained of  in  the  declaration  it  was  by 
his  own  wrong  and  default  is  bad. 
State  ex  rel.  Kloak  v.  Corvin,  51  W.  Va. 
19,  41  S.  E.  211,  that  the  injunction 
was  wrongfully  or  improperly  sued  out 
is  then  res  adjudioata. 

85.  Idaho. — Boise  City  v.  Randall,  8 
Idaho  119,  66  Pac.  938.  Ky.— Hanna 
V.  MoKenzie,  5  B.  Mon.  314,  43  Am. 
Dec.  122.    N.  Y.— Loomis  v.  Brown,  16 
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Barb.  325,  defendant  is  estopped  from^ 
raising  question. 

86.  Silcox  V.  Lang,  78  Cal.  118,  20 
Pac.  297,  cause  subsequently  arising. 

87.  Lambert  v.  Haskell,  80  Cal.  611, 
22  Pac.  327,  where  sureties  executed 
bond  sued  upon  unimportant  whether 
they  or  their  principal  caused  it  to  be 
filed.  / 

68.  Cates  v.  Wooldridge,  1  J.  J. 
Marsh.    (Ky.)    267. 

89.  Harrison  v.  Park,  1  J.  J.  Marsh. 
(Ky.)  170,  and  assumes  burden  of  prov- 
ing performance. 

90.  See  generally  4  Standard  Pboc. 
517. 

91.  State  ex  rel.  Kloak  v.  Corvin,  51 
W.  Va.  19,  41  S.  E.  211. 

92.  Terre  Haute,  etc.  E.  Co.  v. 
Peoria,  etc.  E.  Co.,  182  111.  501,  55 
N.  E.  377,  plea  of  non  damnificatus 
not  proper  where  the  condition  of  the 
bond  is  for  the  payment  of  specified 
sums  of  money,  though  it  appears  the 
bond  was  given  by  way  of  indemnity 
only.  And  see  generally  4  Standard 
Pkoc.  518. 

93.  Hanna  v.  McKenzie,  5  B.  Mon. 
(Ky.)  314,  43  Am.  Dec.  122.  See  gen- 
erally 4  Standard  Proc.  514.    . 
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(m.)  Replication  or  Reply.  —  The  usual  rules  governing  replications 
and  replies  generally  apply  in  action  on  an  injunction  bond.^* 

f.  Trial.^^ — (I.)  Evidence.  —  Questions  of  evidence  in  actions  on 
injunction  bonds  are  fully  treated  elsewhere.^^ 

(II.)  Variances^  —  A  variance  between  the  allegations  of  the  declara- 
tion or  complaint  in  such  a  suit  and  the  evidence  as  to  the  obligees 
in  the  bond,^^  or  the  amount  of  the  judgment  enjoined  in  the  injunction 
suit,"**  or  as  to  expenditures  made  by  the  defendants  because  of  the 
injunction,^  is  fatal.  But  a  variance  as  to  the  time  when  the  principals 
became  insolvent  constitutes  only  an  immaterial  variance.^ 

(III.)  Questions  of  Law  and  Fact.  —  Whether  or  not  certain  work  was 
rendered  valueless  by  its  interruption  by  the  injunction  is  a  question 
of  fact  for  the  jury.^  But  whether  a  party's  relation  to  the  injunction 
suit  was  such  that  he  became  entitled  to  the  benefit  of  the  undertaking 
is  a  question  of  law  to  be  determined  upon  the  facts.*  i 

Attorney's  Fees.  ^Whether  an  attorney's  fee  can  be  recovered  in  an 
action  on  the  injunction  bond  is  a  question  of  law  for  the  court,°  but 
what  is  a  reasonable  attorney's  fee  is  for  the  jury." 

(IV.)    Instructions.7  —  The  usual  rules  obtain,  that  the  instructions 


94.  See  generally  the  title  "Replica- 
tion and  Reply." 

[a]  Where  defendant  pleads  non 
damnificatus,  plaintiff  must  either  de- 
mur or  reply  specially  setting  forth 
how  he  was  damnified.  Le  Strange  v. 
State,  58  Md.  26. 

[b]  -  A  replication  setting  up  a  sub- 
sequently acquired  valid  right  of  action 
in  the  plaintiff  is  not  a  good  response 
to  a  plea  which  denies  the  existence 
of  any  right  at  the  time  of  the  com- 
mencement of  the  action.  Scott  v.  Fow- 
ler,  14  Ark.  427. 

[c]  Departure. — If  it  be  averred  in 
the  replication,  which  assigns  the 
breach,  that  the  judgment  enjoined  was 
at  a  term  different  from  the  one  men- 
tioned in  the  recital  of  the  condition, 
and  in  favor  of  a  different  party,  the 
averment  will  be  a  departure  for  which 
a  demurrer  will  be  sustained.  Gildart 
».  Howell,  1  How.   (Miss.)   198. 

95.  See  generally  the  title  "Trial." 

96.  7  Enct.  of  Ev.  362,  et  seq. 

97.  See  generally  the  title  "Vari- 
ance and  Failure  of  Proof;"  and  13 
Enct.  op  Ev.  698,  et  seq. 

98.  Where  the  complaint  alleges  the 
injunction  bond  was  conditioned  to  pay 
one  person  all  damages  sustained,  and 
the  bond  offered  in  evidence  was  con- 
ditioned to  pay  all  the  damages  sus- 
tained by  two  persons,  the  variance  is 
fatal.  Washington  v.  Timberlake,  74 
A.la.  259,  263. 


99.  A  variance  as  to  the  amount  of 
judgment  enjoined  in  the  petition  and 
the  record  of  judgment  admitted  in 
evidence  is  fatal.  Boynton  v.  Eobb,  41 
111.  349,  declaration  alleged  amount  to 
be  $259.75,  and  judgment  was  for 
$249.75. 

1.  An  allegation  that  defendants  in 
the  injunction  suit  had  expended  cer- 
tain moneys  jointly,  is  not  sustained  by 
proof  of  individual  expenditures  by  one 
of  such  defendants.  Hildrup  v.  Bren- 
tano,  16  111.  App.  443. 

2.  A  variance  as  to  the  time  when 
the  principals  became  insolvent,  is  im- 
material, since  the  only  thing  com- 
plainant need  allege  is  damage  proxi- 
mately resulting  from  the  issuance  -  of 
the  injunction.  Jones  r.  Allen,  85  Fed. 
523,  528,  29  C.  C.  A.  318. 

3.  Creek  v.  McManus,  17  Mont.  445, 
43  Pac.  497. 

4.  Sherman  v.  Logan  Co.,  9  Colo. 
App.   154,   47   Pac.  973. 

5.  Citizens'  T.  &  G.^Co.  v.  Ohio  V., 
etc.  Co.,  138  Ky.  421,  128  S.  W.  317. 

6.  Colo. — Kilpatrick  v.  Haley,  6  Colo. 
App.  407,  41  Pac.  508.  la. — Chicago, 
etc.  B.  Co.  V.  Whitney,  143  Iowa  506, 
121  N.  W.  1043.'  Ky.— Citizens'  T.  & 
G.  Co.  V.  Ohio  v.,  etc.  Co.,  138  Ky.  421, 
128  S.  W.  317.  Wash.— Steel  v.  Gor- 
don, 14  Wash.  521,  45  Pac.  151. 

7.  See  generally  the  title  "Instruc- 
tions." 
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must  be  upon  the  issues  made  in  the  case,'  and  that  they  must  not 
invade  the  province  of  the  jury.^ 

(V.)  Judgment.  —  The  general  rules  governing  judgments  generally 
apply  to  judgments  in  actions  on  an  injunction  bond.^" 

g.  Costs.^'^  —  The  judgment  properly  provides  for  the  costs  of  the 
action  on  the  injunction  bond,^^  but  not  for  the  costs  of  the  injunction 
suit  also." 


8.  Where  defendant's  answers  ad- 
mitted the  service  of  the  writ  of  in- 
junction upon  plaintiff,  it  is  not  error 
to  refuse  an  instruction  submitting  the 
question  to  the  jury,  though  the  evi- 
dence did  not  show  such  service,  as 
there  was  no  such  issue  in  the  case. 
Mcintosh  V.  Coulthard  (Iowa),  88  N. 
W.  1069. 

.[a]  The  instructions  should  not 
leave  to  the  jury  to  determine  what 
items  of  damage  should  be  allowed  with- 
out giving  any  information  as  to  the 
legal  principles  governing  the  case. 
Citizens'  T.  &  G.  Co.  v.  Ohio,  etc.  Co., 
138  Ky.  421,  128  S.  W.  317. 

[b]  Attorney's  Tees. — An  instruc- 
tion ignoring  the  necessity  of  separate 
employment  and  payment  of  a  fee  in 
and  about  securing  the  dissolution  of 
the  injunction  as  distinguished  from 
the  general  employment  in  the  in- 
junction suit  is  erroneous.  Creek  v. 
McManus,  17  Mont.  445,  43  Pae.  497. 

[c]  So  too,  if  the  injunction  is  an- 
cillary to  the  main  action,  it  is  error 
to  submit  the  case  to  the  jury  on  the 
theory  that  the  services  of  counsel  in 
trying  issues  raised  by  the  pleadings 
were  rendered  in  getting  rid  of  the 
wrongful  restraint.  Jameson  v.  Bart- 
lett,  63  Neb.  638,  88  N.  W.  860. 

9.  An  instruction  that  if  the  jury 
found  that  the  defendants  signed  the 
affidavit  of  qualification  to  the  bond, 
the  law  would  presume  they  executed 
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the  bond,  invades  the  province  of  the 
jury.  Archer  v.  United  States,  9  Okla. 
569,  60  Pac.  268. 

10.  See  generally  the  titles  "Judg- 
ment Records;"  "Judgments;" 
"Judgments  and  Decrees,  Enforcement 
of;"  "Judgments  and  Decrees,  Revival 
o,f;"   "Judgments,  Satisfaction  of." 

[a]  Though  a  statute  requires  that 
the  judgment  shall  be  entered  up  for 
what  is  ascertained  to  be  due  by  the 
jury,  the  entering  up  of  judgment  for 
the  amount  of  the  bond  to  be  dis- 
charged by  the  payment  of  the  damages 
assessed,  stating  the  amount,  is  not 
prejudicial  error.  Northwestern  Bank 
of  Va.  V.  Pleshman's  Admr.,  22  W.  Va. 
317,  318. 

[b]  A  judgment  rendered  against 
two  defendants  as  principals,  when  the 
pleadings  and  proof  disclose  one  is 
principal  and  the  other  surety  on  the 
bond  on  which  the  suit  was  brought 
is  erroneous;  the  judgment  should  show 
one  defendant  was  liable  as  principal 
and  one  as  surety.  Trester  v.  Pike,  60 
Neb.  510,  83  N.  W.  676.  See  generally 
the  title  "Principal  and  Surety." 

11.  See  generally  the  title  "Costs." 

12.  Nolan  v.  Johns,  126  Mo.  159,  28 
S.    W.   492. 

13.  Nolan  v.  Johns,  126  Mo.  159,  28 
S.  W.  492. 

As  to  costs  in  injunction  suit,  see 
supra,  X. 
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Uniting  claims  for  injuries  to  person  and  property  in  one  action, 
see  "Joinder  of  Actions." 

For  further  references  and  cross-references,  see  the  index  to  this 
work. 

I.  DECLARATION  OR  COMPLAINT.  —  A.  Aveements  as  to  In- 
jury. —  1.  Cause  of  Injury.  —  The  complaint  must  show  the  causal 
connection^  between  the  act,^  or  omission  of  defendant,'  and  the  injury 
resulting  therefrom.*  A  complaint,  which  fails  to  state  facts, showing 
such  causal  connection,  directly'  or  by  necessary  inference,^  is  insuffi- 


1.  Ala. — Yirginia-Carolina  Chem.  Co. 
V.  Mayson,  7  Ala.  App.  588,  62  So.  253. 
Fla. — Leynes  r.  Tampa  Foundry  &  M. 
Co.,  56  Fla.  488,  47  So.  918.  Ind.— Cum- 
berland Tel.  &  Tel.  Co.  v.  Pierson,  170 
Ind.  543,  84  N.  E.  1088.  Mo.— Munro 
V.  St.  Louis  &  S.  F.  E.  Co.,  155  Mo. 
App.  710,  135  S.  W.  1016.  N.  J.— Zel- 
lers  V.  Delany,  80  N.  J.  L.  452,  78  Atl. 
212. 

2.  Louisville  &  N.  E.  Co.  v.  "Vanzant, 
158  Ala.  527,  48  S.  389;  Tsland  Coal 
Co.  V.  Clemmitt,  19  Ind.  App.  21,  49 
N.  E.  38. 

3.  Fla. — German-American  L  u  m  b. 
Co.  V.  Brock,  55  Fla.  577,  46  So.  740. 
Ind. — ^Steiert  v.  Coulter,  54  Ind.  App. 
643,  102  N.  B.  113,  103  N.  E.  117.  Mont. 
Allen  V.  Bear  Creek  Coal  Co.,  43  Mont. 
269,  115  Pac.  673. 

4.  Ala. — Birmingham  S.  E.  Co.  v. 
Cuzzart,  138  Ala.  262,  31  So.  979.  Ind. 
Board  of  Comrs.  v.  Mutchler,  137  Ind. 
140,  36  N.  E.  534;  Evansville  &  So. 
Tract.  Co.  V.  Montgomery,  50  Ind.  App. 
528,  98  N.  E.  731.  Ky.— Frazier  v.  Mal- 
colm, 22  Ky.  L.  Eep.  1876,  62  S.  W.  13. 
Md.— Weiler  v.  Weiss,  124  Md.  461,  92 
Atl.  1028.  N.  C. — Hayes  v.  Southern 
Ey.  Co.,  141  N.  C.  195,  53  S.  E.  847. 
Or.— Palmer  v.  Portland  Ey.,  L.  &  P. 
Co.,  56  Ore.  262,  108  Pac.  211.  S.  D. 
Loiseau  v.  Arp,  21  S.  D.  566,  114  N. 
W.  701,  130  Am.  St.  Eep.  741. 

[a]  An  averment  in  a  complaint 
that  defendant's  servants  placed  a  hand 
ear  in  a  public  highway  near  defend- 
ant's railroad  track  and  that  plaintiff's 
horse  thereby  became  frightened, 
throwing  plaintiff  from  his  buggy  and 
inflicting  serious  bodily  injuries  upon 
him,  in  the  absence  of  allegations  show- 
ing that  the  hand  car  was  an  object 
calculated  to  frighten  horses,  does  not 
state  a  cause  of  action  against  defend- 


ant.    Louisville   &  N.   E.    Co.  v.  Van- 
zant, 158  Ala.  527,  48  So.  389. 

5.  Mathiason  v.  Mayer,  90  Mo.  585, 
2  S.  W.  834;  Minnaici  v.  Philadelphia  & 
E.  E.  Co.,  68  N.  J.  L.  432,  53  Atl.  229. 

[a]  In  an  action  for  damages  from 
the  collapse  of  a  wall,  a  complaint 
showing  that  the  defendant  was  an  arch- 
itect and  drew 'the  plans  and  specifica- 
tions for  the  building,  and  that  a  wall 
of  the  building  collapsed,  is  insufScient 
to  state  a  cause  of  action,  unless  it 
appears  therefrom  that  the  collapse  of 
the  wall  was  due  to  a  defect  in  the 
plans  and  specifications  prepared  by  the 
defendant.  Potter  v.  Gilbert,  131  App. 
Div.  937,  116  N.  T.  S.  1145. 

[b]  And  an  averment  in  an  action 
against  a  telephone  company  that  plain- 
tiff drove  into  and  wag  caught  by  a 
wire  which  had  broken  loose  from  its 
fastenings,  is  not  sufl&cient,  unless  it 
is  also  averred  that  plaintiff  was  there- 
by thrown  from  his  wagon.  Cumber- 
land Tel.  &  Tel.  Co.  v.  Pierson,  170  Ind. 
543,  84  N.  E.  1088. 

6.  Fla. — German-American  L  u  m  b. 
Co.  V.  Brock,  55  Fla.  577,  46  So.  740. 
Mo.^Norman  v.  Sheip,  142  Mo.  App. 
138,  125  S.  W.  527.  Mont.— Allen  v. 
Bear  Creek  Coal  Co.,  43  Mont.  269,  115 
Pac.  673.  Tex. — Greenville  v.  Branch 
(Tex.  Civ,  App.),  152  S.  "W.  478.  Wis. 
Maueh  v.  Hartford,  112  "Wis.  40,  87  N. 
W.  816. 

fa]  A  complaint  for  injuries  is  in- 
sufficient, unless  the  ultimate  fact 
causing  the  injuries  is  expressly  pleaded 
or  "the  specific  facts  pleaded  are  of 
such  a  character,  that  the  ultimate 
fact  must  be  necessarily  inferred  there- 
from, and  that  no  other  reasonable  in- 
ference can  be  drawn."  Cleveland, 
etc.  Ey.  Co.  «.  Clark,  51  Ind.  App.  392, 
97  N.  E.  822. 
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cient.  Such  inference  cannot  be  drawn  from  a  mere  conclusion  unsup- 
ported by  the  facts  averred  in  the  complaint.'' 

The  plaintiff  is  not  required  to  detail  the  circumstances  under 
which  the  injury  was  sustained  with  greater  particularity  than  is 
necessary  to  apprise  defendant  of  the  nature  of  his  claim.* 

Several  Concurring  Causes.  —  A  complaint  is  not  demurrable  because 
it  appears  therefrom  that  the  defendant  is  responsible  for  only  one 
of  several  causes  which  combined  to  produce  the  injury.^ 

2.  Wilful  Injury.  —  a.  Essential  Averments.  —  In  order  to  recover 
for  a  wilful  injury  the  complaint  must  show  that  defendant's  wrong- 
ful act^°  was  committed  with  the  design  to  inflict  the  injuries  com- 
plained of.^^ 

Where  an  intent  to  injure  is  not  expressly  charged  in  the  complaint, 
but  it  appears  therefrom  that  the  defendant  had  full  knowledge  of 


7.  Ala.— Sloss-'Sheffieia  Steel  &  I.  Co. 
V.  Smith,  166  Ala.  437,  52  So.  38.  HI. 
Bahr  v.  National  Safe  Dep.  Co.,  234  111. 
101,  84  N.  E.  717.  Or. — Merriam  v. 
Hamilton,  64  Ore.  476,  130  Pac.  406.  Tex. 
Prokop  V.  Gulf,  C.  &  S.  F.  E.  Co.,  34 
Tex.  Civ.  App.  520,  79  S.  W.  101.  Va. 
Chesapeake  &  O.  E.  Co.  v.  Hunter,  109 
•Va.  341,  64  S.  E.  44. 

[a]  Where  the  declaration  alleged 
that  B  made  a  contract  with  A,  by  the 
terms  of  which  A  was  to  erect  five 
houses  for  B,  and  that  B  without  cause 
did  break  said  contract,  by  reason 
whereof  A  has  been  damaged  in  a  cer- 
tain sum,  such  "declaration  does  not 
suflaciently  set  forth  a  cause  of  action. 
The  allegation  that  B  broke  the  con- 
tract is  a  conclusion  of  law  without 
any  facts  set  forth  upon  which  to  base 
it."  Hearn  v.  Gower,  1  Ga.  App.  265, 
57  S.  E.  916. 

[b]  An  averment  in  a  complaint 
that  the  injury  was  caused  "Solely  by 
the  wrongfulness,  carelessness  and  neg- 
ligence of  the  defendant  and  witho'ut 
any  fault"  on  plaintiff's  part,  not  in 
any  way  connected  with  the  specific 
acts  of  negligeiitie  charged,  does  not 
aid  tl;e  complaint.  Clevelaind,  etc.  Ky. 
Co.  V.  Vogel  (Ind.  App.),  60  N.  E.  797. 

8.  Davis'  Admr.  v.  Ohio  Valley  Bkg. 
&  Tr.  Co.,  32  Ky.  L.  Eep.  627,  106  S. 
W.  843. 

[a]  "The  declaration  must  give 
notice  of  the  nature  of  the  caUse  of 
action  by  speKJif ying  ip  gei^eiral .  -terms 
the  means  or  instrutoefEtality  rff  the  in- 
jtiiy;  biit  it  newd  nt)t  go  Fe'yond  this 
and  indicate  wjiat  iBVTdlSi'Be  is  to  be 
int'rtfdircteid  or  relied  ujio^j  a"a  to  matters 
of  detail.     SvifeTi  a  r^uirement  in  the 
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rules  of  pleading  would  place  undue 
restrictions  upon  the  plaintiff  and  ham- 
per him  in  the  presentation  and  trial 
of  his  case."  Bralley  v.  Norfolk  &  W. 
E.  Co.,  66  W.  Va.  462,  66  S.  E.  653. 

9.  Ota,. — ^Eollestone  v.  Cassirer  & 
Co.,  3  Ga.  App.  161,  59  S.  E.  442.  Mo. 
Parker  v.  United  Eys.  Co.,  154  Mo. 
App.  126,  133  S.  W.  137.  Tex.— Poteet 
V.  Blossom  O.  &  C.  Co.,  53  Tex.  Civ. 
App.  187,  115  S.  W.  289. 

See  Brown  v.  West  Eiverside  Coal 
Co.,  143  Iowa  662,  120  N.  W.  732,  28 
L.  B.  A.  (N.  S.)  1260. 

10.  XT.  S. — Hazle  v.  Southern  Pac. 
Co.,  173  Fed.  431.  Ala.— Harbison- 
Walker  E.  Co.  V.  Scott,  185  Ala.  641, 
64.  So.  547;  Louisville  &  N.  E.  Co.  v. 
Anchors,  114  Ala.  492,  22  So.  279,  62 
Am.  St.  Eep.  116.  Colo. — Catlett  v. 
Colorado  &  S.  E.  Co.,  56  Colo.  463,  139 
Pac.  14.  Ind. — ^Indianapolis  Union  Ey. 
Co.  V.  Boettther,  131  Ind.  82,  28  N.  E. 
551;  Cleveland,  etc.  Ey.  Co.  v.  Asbury, 
120  Ind.  289,  22  N.  E.  140;  Louisville, 
etc.  Ey.  Co.  v.  Ader,  110  Ind.  376,  11 
N.  E.  437;  Chicago,  etc.  E.  Co.  v.  Nash, 
1  Ind.  App.  298,  27  N.  E.  564.  Va. 
Chesapeake  &  0.  E.  Co.  v.  Melton,  110 
Va.  72'8,-'  67  S.  E.  346;  Wright  v.  At- 
lantic Coast  Line  E.  Co.,  110  Va.  670,  66 
S.  E.  848. 

11.  Yarbrough  v.  Cartet,  179  Ala. 
356,  60  So.  833;  Belt  E.  &  Stock-jTird 
Co.  V.  Mann,  107  Ind.  89,  7  N.  E.  893; 
Miller  v.  Miller,  17  Ind.  App.  605,  47 
N.  B.  338;  Louisville,  etc.  E.  Co.  v. 
Hart,  2  Ind.  App.  13(>,  28  N.  E.  218. 

[a]  An  averme'nt  that  the  act  caus- 
ing the  injury,  was  purposely  and  in- 
tentionally, d'o^nB^tt'e'd,  with  intent  wil- 
fully and  purpbsely  to  inflict  the  injury 
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the  probable  consequences  of  his  act  and  with  a  wanton  disregard  of 
plaintiff's  rights  committed  the  act,  which  produced  the  injury,  the  law 
implies  an  intent  to  injure,  and  such  complaint  states  a  cause  of  action 
for  a  wilful  injury.^^ 

An  averment  that  the  act  causing  the  injury  was  wilfully  done 
sufficiently  charges  a  wilful  injury."  But  where  the  facts  set  forth 
in  the  complaint  show  only  negligence,  the  natute  of  the  action  is  not 
altered  by  the  use  of  the  term  "wilful."^* 

Mere  qualifying  statements  describing  the  act  of  defendant  com- 


complained  of,  or  substantially  an  aver- 
ment of  this  character,  is  "necessary 
to  constitute  a  good  complaint  for  wil- 
ful injury."  Vandalia  E.  Co.  v.  Clem, 
49  Ind.  App.  94,  96  N.  E.  789. 

12.  Ala. — Birmingham  Eealty  Co.  v. 
Thomason,  8  Ala.  App.  535,  63  So.  65; 
Birmingham  Water  Wks.  Co.  v.  Keiley, 
2  Ala.  App.  629,  56  So.  838.  Colo. 
Cohen  v.  Fox,  26  Colo.  App.  55,  141 
Pac.  504.  Okla. — Shawnee  v.  Cheek, 
41  OMa.  227,  137  Pac.  724,  Ann.  Cas. 
1915C,  290. 

[a]  A  complaint  for  wilful  injury, 
must  show  either  that  the  act  was  pu?- 
posely  committed  or  "that  the  natural 
and  probable  consequence  would  be  to 
produce  injury."  Belt  E.  &  Stock- 
yard Co.  V.  Maun,  107  Ind.  89,  7  N.  E. 
893. 

13.  Indianapolis  Union  Ey.  Co.  1). 
Boettcher,  131  Ind.  82,  28  N.  E.  551; 
Louisville,  etc.  E.  Co.  v.  Hart,  2  Ind. 
App.  130,  28  N.  E.  218;  Chiles  v.  Drake, 
2  Met.  (Ky.)  146,  74  Am.  Dec.  406. 

[a]  Where  it  is  alleged  that  the  in- 
jury was  wilfully  inflicted  by  causing 
an  automobile  to  run  over  the  plaintiff, 
such  an  allegation  sufficiently  charges 
a  wilful  injury.  Yarbrough  v.  Carter, 
179  Ala.  356,  60  So.  833. 

[b]  An  averment  that  plaintiff's 
horse  was  wilfully  killed  by  the  defend- 
ant is  equivalent  to  an  averment  that 
it  was  killed  purposely  and  intention- 
ally. Chicago,  etc.  E.  Co.  v.  Nash 
(Ind.),  24  N.  E.  884. 

[c]  An  alternative  charge  of  wan- 
tonness or  wilfulness  is  permissible, 
and,  where  the  complaint  shows  fEat 
defendant's  servants  knew  that  the  in- 
jury complained  of  would  probably  re- 
sult from  their  conduct,  it  constitutes 
a  sufficient  charge  of  wanton  injury, 
notwithstanding  that  the  charge  is  in 
the  alternative.  Birmingham  Ey.,  L. 
&  P.  Co.  V.  Jackson,  9  Ala.  App.  588, 
63  So.  782. 


14,  Ala. — Adams  v.  Southern  E.  Co., 
166  Ala.  449,  51  So.  987;  Birmingham 
Ey.,  L.  &  P.  Co.  V.  Jackson,  9  Ala.  App. 
588,  63  So.  782.  111. — Western  Brewery 
Co.  1).  Meredith,  166  111.  306,  46  N.  E. 
720.  Ind. — Parker  v.  Pennsylvania  Co., 
134  Ind.  673,  34  N.  E.  504;  Cleveland, 
etc.  Ey.  Co.  v.  Asbury,  120  Ind.  289,  22 
N.  E.  140;  Chicago  &  E.  I.  E.  Co.  v. 
Hedges,  105  Ind.  398,  7  N.  E.  801; 
Southern  Ey.  Co.  v.  McNeeley,  44  Ind. 
App.  126,  88  N".  E.  710,  714;  Louisville, 
etc.  E.  Co.  V.  Davis,  7  Ind.  App.  222,  33 
N.  B.  451.  Mo.— Taylor  v.  Holman,  45 
Mo.  371.  Va.— Chesapeake  &  O.  E.  Co. 
V.  Melton,  110  Va.  728,  67  S.  E.  346. 
Wis. — Williams  v.  North  Wisconsin 
Lumb.  Co.,  124  Wis.  320,  102  N.  W.  589. 

[a]  A  complaint  alleging  that  plain- 
tiff was  injured  "because  of  the  wil- 
ful, careless  and  negligent  act  of  the 
defendant  in  manner  and  form  follow- 
ing," followed  by  allegations  charging 
specifically  acts  of  negligence,  does  not 
charge  a  wilful  injury.  Western  Brew- 
ing Co.  V.  Meredith,  166  111.  306,  46  N. 
E.  720. 

[b]  A  complaint  in  which  it  is  al- 
leged that  while  the  decedent  was  walk- 
ing upon  a  certain  street  "the  defend- 
ant, unlawfully,  carelessly,  and  will- 
fully, ran  one  of  its  locomotives  and 
trains  over,  upon,  and  against  him,  and 
killed  him;  that  said  willful,  careless, 
negligent  and  unlawful  act  of  the  de- 
fendant consisted  in  defendant,  by  its 
servants  in  charge  of  said  train,  run- 
ning said  train  through  said  city,  along 
said  highway,  at  a  high  and  dangerous 
rate  of  speed,  and  by  increasing  its 
high  and  dangerous  rate  of  speed  as  it 
approached  said  decedent,  and  without 
1-inging  the  bell  on  said  locomotive,  in 
violation  of  an  ordinance, ' '  etc.,  charges 
but  negligence  and  does  not  charge  a 
willful  killing.  Sherfey  v.  Evansville, 
etc.  R.  Co.,  121  Ind.  427,  23  N.  E.  273. 
See   also   Louisville   &   N.   E.    Co.    v. 

Vol.  xni 


356 


INJUBIES  TO  PERSONS  AND  PROPERTY 


plained  of  as  " wanton, "^^  or  "reckless"  do  not  change  the  nature  of 
the  action  from  one  of  negligence  to  one  of  wilful  injury.^* 

b.  Injuries  to  Trespasser.  —  In  actions  for  injury  to  a  trespasser  it 
must  appear  from  the  complaint  either  that  the  defendant  intention- 
ally injured  the  plaintiff,^''  or  that  the  injury  complained  of  was  in- 
flicted under  circumstances  which  show  an  utter  disregard  on  the 
part  of  the  defendant  for  plaintiff's  safety.^*  In  the  absence  of  such 
averments  the  complaint  fails  to  state  a  cause  of  action  for  damages 
resulting  from  injuries  to  a  trespasser.^' 

3.  Nature  and  Extent  of  Injury,  —  a.  Generally.  —  The  nature 
of  the  injuries  sustained  by  plaintiff  should  be  described  in  the  com- 
plaint^" in  order  that  the  defendant  may  have  notice  of  the  injuries 


Anchors,   114  Ala.  492,  22  So.  279,   62 
Am.  St.  Eep.  116. 

15.  Ala. — Southern  Ey.  Co.  v.  Pra- 
ther,  119  Ala.  588,  24  So.  836,  72  Am. 
St.  Eep.  949.  Cal. — Townsend  v.  But- 
terfield,  168  Cal.  564,  143  Pae.  760.  Colo. 
Denver  &  E.  G.  E.  Co.  v.  Buffehr,  80 
Colo.  27,  69  Pae.  582.  Ind.— Lafayette, 
etc.  E.  Co.  V.  Hufleman,  28  Ind.  287,  92 
Am.   Dee.   318. 

16.  U.  S.— Western  Union  Tel.  Co. 
■v.  Catlett,  177  Fed.  71,  100  C.  C.  A.  489. 
Ala.— Louisville  &  N.  E.  Co.  v.  Orr,  121 
Ala.  489,  26  So.  35;  Highland  Ave.  & 
B.  E.  Co.  V.  Sampson,  112  Ala.  425,  20 
So.  566;  Louisville  &  N.  E.  Co.  v.  Bar- 
ker, 96  Ala.  435,  11  So.  453.  Ind.— Chi- 
cago &  E.  I.  E.  Co.  v.  Hedges,  105  Ind. 
898,  7  N.  E.  801;  Terre  Haute  &  I.  B. 
Co.  V.  Graham,  95  Ind.  286,  48  Am. 
Eep.  719.  Ind.  Ter. — Greathouse  v. 
Croan,  4  Ind.  Ter.  668,  76  S.  W.  273. 

As  to  what  constitute  averments  of 
negligence  see  the  title  "Negligence." 

17.  Sutton  V.  West  Jersey  &  S.  E. 
Co.,  78  N.  J.  L.  17,  73  Atl.  256;  Eacine 
V.  Morris,  136  App.  Div.  467,  121  N. 
Y.  S.  146,  aifrmed,  201  N.  Y.  240,  94 
N.  E.  864. 

18.  Ga.— Louisville  &  N.  E.  Co.  v. 
Plunkett,  6  Ga.  App.  684,  65  S.  E.  695. 
ni.— Chicago  Term.  T.  E.  Co.  i).  Gruss, 
300  111.  195,  65  N.  E.  693.  Ky.— Louis- 
ville &  N.  E.  Co.  V.  Pendleton's  Admr., 
126  Ky.  605,  104  S.  W.  382.  Okla. 
Shawnee  v.  Cheek,  41  Okla.  227,  137 
Pae.  724,  Ann.  Cas.  1915C,  290. 

[a]  When  Aware  of  Presence  of 
Trespasser. — "The  weight  of  authority 
would  appear  to  be  that  after  the  owner 
of  premises  is  aware  of  the  presence 
of  a  trespasser  or  licensee,  or  if  in  the 
exercise  of  ordinary  care  lie  should 
know, of  their  presence,  he  is  bound  to 

Vol.  xni 


use  ordinary  care  to  prevent  injury  to 
them."  Schmidt  v.  Michigan,  etc.  Co., 
159  Mich.  308,  123  N.  W.  1122. 

19.  Mo.— Kelly  v.  Benas,  217  Mo.  1, 
116  S.  W.  557.  N.  C— Monroe  v.  At-' 
lantic  Coast  Line  E.  Co.,  151  N.  C.  374, 
66  S.  E.  315.  Okla.— Midland,  etc.  E. 
Co.  V.  Littlejohn,  143  Pae.  1. 

20.  Ala. — Birmingham  Ey.,  L.  &  P. 
Co.  V.  Chastain,  158  Ala.  421,  48  So.  85. 
Ga. — Hearn  v.  Gower,  1  Ga.  App.  265, 
57  S.  E.  916.  Ky.— Louisville  E.  Co.  v. 
Gaugh,  138  Ky.  467,  118  S.  W.  276. 
N.  Y. — Hatterman  v.  Siemann,  1  App. 
Div.  486,  37 'N.  Y.  Supp.  405.  Tex. 
Pecos  &  N.  T.  Ey.  Co.  v.  Huskey  (Tex.  , 
Civ.  App.),  166  S.  W.  493;  Ft.  Worth 
&  D.  C.  Ey.  Co.  V.  Morrison  (Tex.  Civ. 
App.),  128  S.  W.  212;  Dallas,  etc.  St. 
Ey.  Co.  V.  Ison  (Tex.  Civ.  App.),  83  S. 
W.  408. 

[a]  Serious  Injury. — ^It  is  not 
enough  to  state  in  a  complaint  for  per- 
sonal injuries  'that  they  were  serious 
and  that  plaintiff  suffered  therefrom 
both  in  body  and  mind."  City  Deliv- 
ery Co.  V.  Henry,  139  Ala.  161,  34  So. 
389. 

[b]  Severe  Injuries. — An  allegation 
that  plaintiff  suffered  a  fracture  to  his 
right  arm  and  "severe  injuries  to  his 
back  and  side"  is  insufficient,  the  de- 
fendant being  entitled  to  know  the  nat- 
ure of  the  injuries  to  plaintiff's  back 
and  side.  Kinsella  v.  Eiesenberg,  124 
App.  Div.  322,  108  N.  Y.  Supp.  876. 

[c]  Bruises. — Where  it  is  alleged  in 
the  complaint  that  plaintiff  was 
"bruised  about  the  body,"  it  is  error 
to  overrule  a  special  exception  on  the 
ground  that  such  allegation  is  "uncer- 
tain and  does  not  inform  the  defendant 
what  injuries  are  intended  to  be  al- 
leged,   nor    their    nature,    nor    location 
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for  which  recovery  is  sought. ^^     It  is  not  necessary,  however,  to  al- 
lege every  effect  of  the  injury  sustained  by  plaintiff.^^ 


upon  the  body."  Ft.  Worth  &  D.  C. 
Ey.  Co.  V.  Morrison  (Tex.  Civ.  App.), 
123  S.  W.  212. 

[d]  But  an  allegation  that  plaintiff 
received  an  injury  to  his  right  knee, 
that  it  was  "skinned  and  bruised"  is 
sufficiently  definite.  Dunkin  v.  Ho- 
quiam,  56  Wash.  47,  105  Pae.  149. 

[e]  And  v?here  it  was  alleged  that 
"plaintiff's  right  wrist  was  injured 
and  broken,  and  that  plaintiff  suffered 
great  pain  from  such  injuty,  and  also 
great  mental  anguish,  and  also  that  said 
injuries  so  received  were  permanent  in 
their  nature, ' '  defendant  could  not  have 
been  surprised  by  the  lack  of  more 
specific  allegations,  as  no  other  injury 
than  that  naturally  ,and  proximately 
resulting  from  a  broken  wrist  was 
shown.  Brown  v.  Chillicothe,  122  Iowa 
640,  98  N.  W.  502. 

[f]  Where  a  motion  of  defendant 
to  require  plaintiff  to  make  his  peti- 
tion more  definite  and  certain,  so  as  to 
show  the  nature  and  extent  of  plain- 
tiff's injuries,  was  sustained  and  plain- 
tifi:  filed  an  amended  pleading  which 
alleged  in  substance  "that  he  was  in- 
jured in  the  stomach,  bowels,  and  ab- 
domen, near  center,  that  it  caused  him 
to  vomit  blood,  pass  blood  from  the 
bowels,  producing  constipation  and 
great  weakness;  that  he  could  not  state 
the  exact  nature,  extent  and  location 
of  his  internal  injuries,  except  as  ad- 
vised by  his  physician  who  informed 
him  that  the  injury  was  serious,  but  he 
eould  not  name  or  locate  definitely  the 
exact  organ,  membrane,  ligament  or 
muscle  involved,"  a  second  motion  to 
make  the  petition  more  definite  was 
properly  denied.  lola  v.  Farmer,  72 
Kan.  620,  84  Pae.  386. 

21.  Ark. — ^Louisiana  &  A.  E.  Co.  v. 
Nix,  94  Ark.  270,  126  S.  W.  1076.  Conn. 
Sanford  v.  Peck,  63  Conn.  486,  27  Atl. 
1057.  Kan. — Garnett  v.  Smith,  72  Kan. 
664,  83  Pae.  615.  Ky.— Louisville  E. 
Co.  V.  Ellerhorst,  129  Ky..  142,  110  S.  W. 
823;  Louisville  &  N.  E.  Co.  v.  Eoney, 
32  Ky.  L.  Eep.  1326,  108  S.  W.  343. 
Mo. — ^Detrich  v.  Metropolitan  St.  E.  Co., 
125  Mo.  App.  608,  102  S.  W.  1044. 
Mont. — McFarland  v.  Welch,  48  Mont. 
196,  136  Pae.  394.  N.  Y.— Kleiner  v. 
Third  Ave.  E.  Co.,  162  N.  Y.  193,  56 
N.  E.  497.    S.  D,— Fritz  v.  City  of  Wat- 


ertown,  21  S.  D.  280,  111  N.  W.  630. 
Tex. — Dallas  Consol.  Elee.  St.  E.  Co.  v. 
McAllister,  41  Tex.  Civ.  App.  131,  90 
S.  W.  933;  Dallas,  etc.  St.  Ey.  Co.  v. 
Hardy  (Tex.  Civ.  App.),  86  S.  W.  1053; 
International  &  G.  N.  E.  Co.  v.  Gready, 
36  Tex.  Civ.  App.  536,  82  8.  W.  1061. 

[a]  It  is  "the  duty  of  plaintiff  to 
set  forth  specifically  in  his  pleadings 
what  injuries  he  sustained  by  the  fall 
and  their  nature  and  character  so  that 
the  defendant  might  know  how  to  pre- 
pare its  defense."  Dallas  v.  McCul- 
lough  (Tex.  Civ.  App.),  95  S.  W.  1121. 

[b]  As  the  object  of  pleading  "spe- 
cial damages  is  to  let  the  defendant 
know  what  charges  he  must  prepare  to 
meet,  the  statement  must  always  be  as 
full  and  specific  as  the  facts  will  admit 
of."    Eussell  V.  Giblin,  8  N.  Y.  St.  336. 

[c]  Whether  a  "complaint  suffi- 
ciently gives  notice  of  the  damages 
awarded  must  in  each  ease  be  deter- 
mined with  reference  to  the  character  of 
the  wrong  complained  of,  and  with 
some  refrenee  to  the  reason  of  the  rule 
which  is  to  prevent  a  surprise  on  the 
defendant."  Smith  &  Egge  Mfg.  Co. 
V.  Webster,  87  Conn.  74,  86  Atl.  763. 

22.  V.  S.— Atlantic,  etc.  E.  Co.  v. 
Thompson,  211  Fed.  889,  128  C.  C.  A. 
267.  Ala.— Central  of  Georgia  E.  Co. 
V.  McNab,  150  Ala.  332,  43  So.  222.  Ga. 
Central  E.  &  Bkg.  Co.  v.  Lanier,  83  Ga. 
587,  10  S.  E.  279.  111.— Chicago,  etc. 
E.  Co.  V.  Sullivan,  17  N.  E.  460.  Ky. 
Woody  V.  Louisville  E.  Co.,  153  Ky.  14, 
154  S.  W.  384.  Mo. — Peterie  v.  Metro- 
politan St.  Ey.  Co.,  177  Mo.  App.  359, 
164  S.  W.  254;  Young  v.  Metropolitan 
St.  E.  Co.,  126  Mo.  App.  1,  103  S.  W. 
135.  N.  Y. — Quirk  v.  Siegel-Cooper  Co., 
26  Misc.  244,  56  N".  Y.  Supp.  49.  Tex. 
Texas  &  P.  Ey.  Co.  v.  Boleman  (Tex. 
Civ.  App.),  112  S.  W.  805;  Missouri,  K. 
&  T.  Ey.  Co.  V.  Cook,  8  Tex.  Civ.  App. 
376,  27  S.  W.  769. 

See  infra,  IV,  C, 

[a]  Every  Effect  or  Result. — The 
"rules  of  pleading  do  not  exact  that 
every  effect  or  result  due  to  a  particular 
injury  or  injuries  shall  be  set  forth  in 
the  complaint  by  the  plaintiff  in  an  ac- 
tion like  this  in  order  to  recover  on  ac- 
count thereof."  Oolitic,  etc.  Co.  v. 
Eidge,  174  Ind.  558,  91  N.  E.  944. 
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A  general  allegation  of  injury  is,  suiScient  to  authorize  a  recovery 
for  all  consequences  necessarily  resulting  therefrom.^^  But  where  con- 
ditions or  diseases  are  involved  which  do  not  necessarily  result  from 
the  alleged  injuries,  they  must  be  specially  pleaded.^*  And  where  the 
plaintiff  states  in  the  complaint  the  particulars  of  the  injuries  received, 
he  is  precluded  thereby  from  claiming  injuries  not  specified.^^ 


23.  U.  S.— Brooklyn  Heights  R.  Co. 
V.  MacLaury,  107  Fed.  644,  46  C.  0.  A. 
523.  Oal.— Eyan  v.  Oakland  Gas,  L.  & 
H.  Co.,  21  Cal.  App.  14,  130  Pae.  693. 
Del. — Travers  v.  Hartman,  92  Atl.  855.' 
111. — Chicago,  etc.  E.  Co.  v.  Sullivan,  17 
N.  E.  460.  la.— Cutter  v.  Des  Moines, 
137  Iowa  643,  113  N.  W.  1081.  Ky. 
Main  Jellico  Mountain  C.  Co.  v.  Young, 
160  Ky.  397,  169  S.  W.  841.  Mich. 
Finn  v.  Adrian,  93  Mich.  504,  53  N.  W. 
614;  Johnson  V.  MeKee,  27  Mich.  471. 
Minn. — Babcoek  v.  St.  Paul,  M.  &  M. 
E.  Co.,  36  Minn.  147,  30  N.  W.  449.  Mo. 
Hall  V.  Manufacturers'  C.  &  C.  Co.,  260 
Mo.  351,  168  S.  W.  927;  Ellis  v.  Wahl, 
180  Mo.  App.  507,  167  S.  W.  582;  Dos- 
ter  V.  Chicago,  etc.  Ey.  Co.  (Mo.  App.), 
158  S.  W.  440.  Neb.— Pink  v.  Busch, 
83  Neb.  599,  120  N.  W.  167.  N.  Y. 
Tobin  V.  Village,  etc.,  12  N.  T.  Supp. 
224.  S.  C. — Stembridge  v.  Southern  E. 
Co.,  65  S.  C.  440,  43  S.  E.  968.  Tex. 
United  States  Exp.  Co.  v.  Taylor  (Tex. 
Civ.  App.),  156  S.  W.  617. 

[a]  Under  an  allegation  of  the  conj- 
plaint  that  plaintiff's  kidneys  were  af- 
fected by  the  injury,  evidence  that  the 
bladder  is  partly  paralyzed  is  admis- 
sible, when  such  paralysis  is  but  a  Ke- 
flex action  or  symptom  of  the  alleged 
injury.  Texas  Midland  E.  E.  v.  Sim- 
mons (Tex.  Civ.  App.)  ,-152  S.  W.  1106. 

[b]  Where  it  is  alleged  in  the  com- 
plaint that  plaintiff's  skull  was  crushed, 
"it  is  not  unreasonable  to  suppose  that 
a  fracture  of  the  skull  exposing  the 
brain  would  result  naturally  a,nd  prob- 
ably in  pain  of  the  optic  nerve,  with 
attendant  impairment  of  the  eyesight." 
Pield  V.  Northwest,  etc.  Co.,  67  Ore.  126, 
135  Pac.  320. 

24.  Mich.- Shadock  v.  Alpine 'Plank- 
Eoad  Co.,  79  Mich.  7,  44  N.  W.  158.  Mo. 
Pain  V.  Metropolitan  St.  Ey.  Co.,  170 
Mo.  App.  574,  157  S.  W.  127.  N.  Y. 
Lockwood  V.  Troy  City  E.  Co.,  92  App. 
Div.  112,  87  N.  Y.  Supp.  311;  Lewin  v. 
Lehigh  Val.  E.  Co.,  66  App.  Div.  409, 
72  N.  Y.  Supp.  881;  Geoghegan  v.  Third 
Ave.  E.  Co.,  51  App.  Div.  369,  64  N. 
Y.  Supp.  630.    Ore.— Boatright  v.  Port- 
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land  Ey.,  L.  &  P.  Co.,  68  Ore.  26,  135 
Pae.  771.  Tex. — Missouri,  K.  &  T.  E. 
Co.  V.  Cook,  8  Tex.  Civ.  App.  376,  27 
S.  W.  769. 

[a]  Distinct  Disease. — ^Where  "a 
distinct  disease  develops  from  the  in- 
jury which  may,  but  does  not  always, 
result  from  like  injuries,  it  is  incum- 
bent on  the  plaintiff,  if  he  wishes  to 
recover  therefor,  to  specially  allege  the 
same."  Wilkins  v.  Nassau  Newspaper 
Del.  Exp.  Co.,  98  App.  Div.  130,  90  N. 
Y.  Supp.   678. 

[b]  Results  From  Spiain. — Where 
it  is  alleged  in  the  complaint  that  plain- 
tiff's  back  was  sprained,  evidence  tend- 
ing to  prove  injuries  to  the  kidneys 
and  to  the  bladder  is  not  admissible, 
such  injuries  not  being  the  natural  and 
necessary  result  of  the  injuries  al- 
leged. Ft.  Worth  &  D.  C.  Ey.  Co.  v. 
Eogers,  21  Tex.  Civ.  App.  605,  53  S.  W. 
366. 

[c]  Loss  of  memory  and  impairment 
of  mental  faculties  are  not  the  natural 
and  probable  consequences-  of  "large 
contused  wounds  and  gashes"  suffered 
by  plaintiff,  and  in  order  to  recover 
therefor  as  an  item  of  plaintiff's  dam- 
age, they  must  be  specifically  averred 
in  the  complaint.  Atchison,  T.  &  S.  F. 
E.  Co.  V.  Willey,  57  Kan.  764,  48  Pac. 
25. 

[d]  Eesults  of  IMiscarriage. — In  an 
action  brought  by  an  injured  woman, 
in  which  it  was  alleged  that  she  suf- 
fered a  miscarriage,  evidence,  "that 
there  was  a  retroversion  of  the  uterus 
and  that  an  operation  would  probably 
be  necessary  to  restore  it  to  its  normal 
condition"  Was  improperly  admitted. 
Howard  v.  Washington  Water  Power 
Co.,  75  Wash.  255,  134  P.  927. 

25.  Colo. — ^Denver  City  Tramway 
Co.  V.  Cowan,  51  Colo.  64,  116  P.  136. 
Mont. — Gordon  v.  Northern  Pac.  Ey. 
Co.,  39  Mont.  571,  104  P.  679.  N.  Y. 
Wilkins  v.  Nassau  Newspaper  Del.  Exp. 
Co.,  98  App.  Div.  130,  90  N.  Y.  Supp. 
678;  Ackman  v.  Third  Ave.  E.  Co.,  52 
App.  Div.  483,  65  N.  Y.  Supp.  97;  Farn- 
ham  V.  Interurban  St.  Ey.   Co.,  94  N. 
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Where  the  averment  of  specific  injuries  is  followed  by  a  general  state- 
ment of  other  injuries,  the  recovery  ordinarily  is  not  restricted  to  the 
injuries  specifically  alleged,^*  though  there  are  authorities  to  the  con- 
trary.^' On  the  other  hand,  wherie  the  injuries,  though  alleged  in  gen- 
eral terms,  are  thereafter  specified  in  the  complaint,  the  general  allega- 
tion is  limited  by  the  'specification  which  follows.^*  In  some  cases, 
however,  in  the  absence  of  a  special  exception,  evidence  of  injuries 
not  specifically  averred  has  been  held  admissible  under  the  general 
allegation.^* 


y.  Supp.  364.  Tex.— Memphis  C.  0.  Co. 
V.  Tolbert  (Tex.  Civ.  App.),  171  S.  W. 
309;  Southwestern  Tel.  &  Tele.  Co.  v. 
Tucker  (Tex.  Civ.  App.),  98  S.  W.  909. 
But  see  infra,  IV,  C. 

[a]  Where  plaintiff  enumerates  the 
organs  and  parts  of  the  body  claimed 
to  have  been  injured,  "the  admission 
of  evidence  of  injuries  t«  other  organs 
and  parts  of  the  body  is  error."  Texas 
State  Fair  v.  Marti,  30  Tex.  Civ.  App. 
132,  69  S.  W.  432. 

[b]  Where  it  is  alleged  that  a  horse 
sold  to  plaintiff  by  defendant  "did 
viciously  attack  the  plaintiff,  jumping 
upon  him,  kicking  him  in  his  legs  and 
feet,  striking  the  plaintiff  upon  the 
head,  breaking  his  skull,  tearing  the 
skin  and  scalp  therefrom,"  and  it  is 
further  alleged  therein,  that  "the 
plaintiff  is  seriously  and  permanently 
injured  through  his  head,  skull,  eyes 
and  bruises  to  his  right  leg  and  body, ' ' 
proof  of  deafness  as  result  of  the  in- 
juries is  not  admissible.  Keefe  v.  Lee, 
197  N.  Y.  68,  90  N.  E.  344. 

26.  IT.  S.— Brooklyn  Heights  E.  Co. 
V.  MacLaury,  107  Fed.  644,  46  C.  C.  A. 
523.  Ga. — Atlanta  E.  &  P.  Co.  v.  Mad- 
dox,  117  Ga.  181,  43  S.  E.  425.  HI. 
Fitzgerald  v.  Chicago,  144  111.  App.  462. 
Mich.— Keyser  v.  Chicago  &  Q;.  T.  E. 
Co.,  66  Mich.  390,  33  N.  W.  867.  Minn. 
Babcoek  v.  St.  Paul,  M.  &  M.  Ey.  Co., 
36  Minn.  147,  30  N.  W.  449.  Tex.— In- 
ternational &  G.  N.  E.  Co.  V.  Bibolet, 
24  Tex.  Civ.  App.  4,  57  S.  W.  974. 

[a]  Where  the  complaint  specifies 
several  parts  of  the  body  injured  and 
adds  the  general  statement  "and  other 
parts  of  her  body,"  evidence  of  other 
injuries  not  specifically  named  is  admis- 
sible. Walsh  V.  Eichmond  Light  &  E. 
Co.,  124  App.  Div.  533,  108  N.  Y.  Supp. 
950. 

[b]  Where  it  was  averred  in  the 
complaint  that  "plaintiff  was  thrown 
down,  his   ankle  broken,  his  foot,   leg 


and  other  parts  of  his  body  cut,  bruised, 
mashed  and  otherwise  injured"  and 
that  he  "was  shocked,  was  crippled  and 
disfigured,  etc."  and  the  evidence 
tended  to  show,  that  plaintiff  was  in- 
jured in  his  groin,  where  a  kernel  ap- 
peared terminating  in  a  rupture,  the 
general  allegation  was  broad  enough  to 
include  the  rupture  and  the  '  evidence, 
therefore,  was  admissible.  Birmingham 
E.,  L.  &  P.  Co.  V.  Brown,  150  Ala.  327, 
43  S.  342. 

27.  Hergert  v.  TJmion  Ey.  Co.,  25 
App.  Div.  218,  49  N.  Y.  Supp.  307.  See 
also  Arnold  v.  Maryville,  110  Mo.  App. 
254,  85  S.  W.  107. 

[a]  A  general  averment  following 
a  specific  averment  of  injuries  is  "lim- 
ited and  restricted  by  the  special  alle- 
gation, and  the  defendant  was  thereby 
advised  only  that  he  might  be  required 
to  meet  evidence  tending  to  show  . 
the  specific  injury."  O'Connor  v.  Pren- 
dergast,  99  111.  App.  531. 

28.  Piltz  V.  Yonkers  E.  Co.,  83  App. 
Div.  29,  82  N.  Y.  Supp.  220. 

[a]  Where  plaintiff  after  alleging 
that  "his  body  was  bruised  and  lacer- 
ated from  head  to  foot"  particularly 
states  the  various  injuries,  the  plaintiff 
must  be  confined  to  the  specific  allega- 
tions, otherwise  the  defendant  "would 
be  utterly  without  any  guide  in  the 
preparation  of  its  defense. ' '  Southern 
Pac.  Co.  V.  Martin,  98  Tex.  322,  83  S. 
W.  675. 

29.  Where  a  general  allegation  of 
"serious,  painful,  and  permanent  bodily 
injuries"  is  followed  by  a  description 
of  specific  injuries,  the  general  allega- 
tion is  not  to  be  regarded  as  a  general 
averment  of  that  which  is  thereafter 
more  particularly  described  and  is  not 
restricted  to  the  particular  injuries 
thereinafter  alleged,  but  may  be  consid- 
ered separately  and  is  sufScient,  in  the 
absence  of  a  special  exception,  to  in- 
clude   an   injury    not    specified    in   the 
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Aggravation  of  previous  injuries  must  be  specifically  alleged.^" 
b.  Permanent  Injuries.  —  It  is  not  necessary  to  aver  in  terms  that 
the  injuries  are  permanent.^^  But  in  the  absence  of  such  averment 
the  permanency  of  the  injuries  must  appear  as  a  necessary  conclusion 
from  the  facts  alleged  in  the  complaint,  if  recovery  therefor  is  sought.^^ 
B.  Averments  of  Damages  in  General.  —  1.  Mode  of  Averment. 
a.  Generally.  —  In  an  action  for  damages  the  plaintiff  must  state  facts 
from  which  it  can  be  inferred  that  he  has  sustained  damages.^^  A 
general  allegation  that  plaintiff  has  been  damaged,  without  a  state- 
ment of  such  f  acts,^*  being  but  a  conclusion  of  the  pleader,,^^  is  in- 
sufficient. 


complaint.  Southern  Tel.  &  Tele.  Co.  v. 
Evans,  54  Tex.  Civ.  App.  63,  116  S.  W. 
418.  See  also  Lofink  v.  Interborough 
Eapid  Transit  Co.,  106  App.  Div.  202,- 
94  N.  Y.  Supp.  150. 

30.  Boatright  v.  Portland  Ey.,  L.  & 
P.  Co.,  68  Ore.  26,  135  Pac.  771.  See 
Wilkinson  v.  Detroit  Steel  &  S.  Works, 
73  Mich.  405,  41  N.  W.  490. 

31.  Ala. — ^Birmingham,  etc.  Co.  v. 
Goldstein,  61  So.  281.  111. — Springer  v. 
Schultz,  205  111.  144,  68  N.  E.  753.  Mo. 
De  Courcy  v.  Pendergast  Const  Co.,  140 
Mo.  App.  169,  120  S.  W.  632.  Ohio. 
Stevenson  v.  Morris,  37  Ohio  St.  10, 
41   Am.   Eep.   481. 

32.  Ky.— South  Covington  &  C.  St. 
E.  Co.  V.  Hardy,  152  Ky.  374,  153  S.  W. 
474.  Mich. — French  v.  Wilkinson,  93 
Mich.  322,  53  N.  W.  530.  Minn.— Evert- 
son  V.  McKay,  124  Minn.  260,  144  N. 
W.  950.  Mo.— Deland  v.  Cameron,  112 
Mo.  App.  704,  87  S.  W.  597.  N.  Y. 
Clark  V.  Metropolitan  St.  Ey.  Co.,  68 
App.  Div.  49,  74  N.  T.  Supp.  267.  R.  I. 
MacGrregor  v.  Ehode  Island  Co.,  27  E. 
I.  85,  60  Atl.  761. 

[a]  Where  it  is  alleged,  that  plain- 
tiff was  "crippled  .and  disflgijred  and 
a  bump  was  caused  to.  be  upon  his 
head,"  such  allegation  is  "sufficient 
to  justify  and  sustain  a  verdict  for 
damages  as  for  permanent  injuries.  It 
is  not  necessary  that  it  be  alleged  in 
terms  that  the  injury  was  permanent." 
Birmingham,  etc.  Co.  v.  Goldstein 
(Ala.),  61  So.  281. 

[b]  Where  it  is  alleged  in  the  com- 
plaint that  plaintiff  "received  such 
great  bodily  injuries  as  to  render  her 
an  invalid  and  a  cripple,"  such  allega- 
tion is  sufficient  to  show  a  permanent 
injury.  McLean  v.  Lewiston,  8  Idaho 
472,  69  Pac.  478. 

Fermauent  Injury  as  Basis  for  Dam- 
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ages  for  Lost  Earning  Capacity. — See 

infra,  I,  C,  4. 

33.  U.  S. — Avery  &  Sons  v.  J.  I.  Case 
Plow  Wks.,  174  Fed.  147,  98  C.  C.  A. 
181.  Cal. — ^Wainwright  v.  Weske,  82 
Gal.  193,  23  Pac.  12.  Conn. — Seltzer  v. 
Davenport  Fire  Arms  Co.,  74  Conn.  46, 
49  Atl.  852.  Oa.— Hearn  v.  Gower,  1 
Ga.  App.  265,  57  S.  E.  916.  Ky.— Mo- 
Daniel  V.  Hutcherson,  136  Ky.  412,  124 
S.  W.  384.  La. — Townsend  v.  Fontenot, 
42  La.  Ann.  890,  8  So.  616.  Miss. 
Wessinger  v.  Mansur  &  Tibbetts  Imp. 
Co.,  75  Miss.  64,  21  So.  757.  Neb. 
Bahr  1;.  Manke,  86  Neb.  750,  126  N.  W. 
315.  N.  T.— Thompson  v.  Gould,  16 
Abb.  Pr.  (N.  S.)  424;  Niebuhr  v.  Sonn, 
29  App.  Div.  360,  51  N.  Y.  Supp.  592. 
Ore. — Pacific  Bridge  Co.  v.  Oregon  Has- 
sam  Co.,  67  Ore.  576,  134  Pac.  1184. 
S.  O. — Eichland  County  v.  Owens,  86  S. 
0.  545,  68  S.  E.  753.  Tex.— Erwin  v. 
Hayden  (Tex.  Civ.  App.),  43  S.  W. 
610;  Pipher  v.  Bissonet  (Tex.  Civ. 
App.),  36  S.  W.  770;  Carson  v.  Texas 
Install.  Co.  (Tex.  Civ.  App.),  34  S.  W. 
762;  Smith  v.  Jones,  11  Tex.  Civ.  App. 
18,  31  S.  W.  306.      ' 

[a]  Where  the  complaint,  in  an  ac- 
tion for  damages,  contains  sufficient 
statements  of  facts  to  show,  that 
plaintiff  has  sustained  .a  detriment  and 
the  amount  thereof  and  that  the  defend- 
ant had  wrongfully  caused  such  detri- 
ment, it  states  a  good  cause  of  action. 
Midland  Val.  E.  Co.  v.  Larson,  41  Okla. 
360,  138  P.  173. 

34.  Acheson  v.  Western  Union  Tel. 
Co.,  96  Cal.  641,  31  Pac.  583 

35.  Thompson  v.  Gould,  16  Abb.  Pr. 
N.  S.  (N.  Y.)  424;  Hodgins  v.  Bingham, 
141  App.  Div.  514,  126  N.  Y.  Supp.  493. 

[a]  In  an  action  based  upon  a  con- 
struction of  a  railroad  embankment 
along    a     street    it    is    not     sufficient 
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Damage  need  not  be  averred  in  terms  where  the  facts  alleged  neces- 
sarily show  damage.^^ 

If  the  action  is  brought  against  several  defendants  as  joint  tort- 
feasors the  amount  of  damages  caused  by  each  defendant  need  not  be 
specified,  each  being  liable  in  solido  without  reference  to  the  degree  in 
■which  he  contributed  to  the  tort." 

Averment  of  Damage  Applying  to  Several  Counts.  ■ — Where  the  com- 
plaint for  the  recovery  of  damages  consists  of  several  counts,  an  aver- 
ment of  damages  at  the  close  of  the  last  count  applies  to  each  and  all 
of  the  counts.^^  But  where  injuries  both  to  the  person  and  property 
are  alleged,  the  complaint  mtist  specify  the  particular  amount  of  dam- 
ages sustained  as  to  each.^* 

b.    Measure  of  Damages.  —  It  is  not  necessary*"  to  aver  the  measure 


"merely  to  aver  the  conclusion  that 
the  lot  was  damaged  on  account  of  the 
construction  of  the  embankment,  but 
the  defendant  was  entitled  to  be  in- 
formed by  the  complaint  of  the  nature 
and  extent  of  the  injury  done  the  prop- 
erty. The  facts  from  which  the  con- 
clusion of  damages  to  the  property  was 
deducible  should  have  been  succinctly 
stated."  Birmingham  E.,  L.  &  P.  Go.  v. 
Oden,  146  Ala.  495,  41  So.  129. 

36.  Cal.— Bartlett  v.  Odd-Fellows' 
Sav.  Bank  79,  Cal.  218,  223,  21  Pac. 
743;  Eiser  v.  Walton,  78  Cal.  490,  21 
Pac.  362.  Fla. — ^Williams  v.  Atlantic 
Coast  Line  E.  Co.,  56  Fla.  735,  48  So. 
209,  131  Am.  St.  Eep.  169.  Ind.— Jonas 
V.  Hirschburg,  18  Ind.  App.  581,  48  N. 
'E.  656.  Ky. — Moore  v.  Linneman,  143 
Ky.  231,  136  S.  W.  232.  Minn.— Weav- 
er V.  Mississippi  &  E.  E.  Boom  Co.,  28 
Minn.  542,  11  N.  W.  113.  N.  Y.— Curtis 
V.  Eitzman,  7  Misc.  254,  27  N.  Y.  Supp. 
259;  Norton  v.  Kull,  132  N.  Y.  Supp. 
387. 

[a]  Where  the  facts  alleged  in  the 
complaint  show  damage,  no  specific  al- 
legation of  damages  is  required.  Burg- 
graf  V.  Brocha   (Ore.),  145  Pac.  639. 

[b]  In  an  action  for  negligent  de- 
struction of  property  by  fire,  an  aver- 
ment that  "the  loss  of  plaintiffs  by 
reason  of  the  destruction  thereof  was 
the  sum,"  etc.,  is  equivalent  to  an 
allegation  that  plaintiffs  were  dam- 
aged in  such  sum.  McVay  v.  Central 
California  Inv.  Co.,  6  Cal.  App.  184,  91 
Pac.  745. 

[e]  Where  it  is  alleged  in  the  com- 
plaint,' that  the  plaintiff  was  the  owner 
of  a  certain  water  power  and  that  the 
defendant  wrongfully  appropriated  to 
its    own    use    one-half    of    said   power, 


which  was  of  a  certain  rental  value. 
"to  the  damage  of  this  plaintiff  as 
herein  set  forth,"  it  suflSciently  shows 
plaintiff's  damage  without  a  specific 
statement  that  plaintiff  suffered  dam- 
ages by  reason  of  such  wrongful  act  of 
the  defendant.  Green  Bay  &  M.  Canal 
Co.  V.  Kaukauna  Water  P.  Co.,  112 
Wis.  323,  87  N.  W.  864. 

37.  Ala.— Hair  v.  Little,  28  Ala, 
236.  Ark.— Clark  v.  Bales,  15  Ark.  452. 
Cal. — Marriott  v.  Williams,  152  Cal. 
705,  93  Pac.  875,  125  Am.  St.  Eep.  87. 
Miss.— Bell  V.  Morrison,  27  Miss.  68. 
E.  I. — Keegan  v.  Hayden,  14  E.  I.  175. 
Va. — Crawford  v.  Morris,   5  Gratt.  90, 

[a]  In  an  action  against  two  rail- 
road companies  it  is  not  necessary  "to 
allege  the  particular  amount  of  dam- 
ages caused  by  each  defendant  on  its 
respective  line;  it  being  sufficient  to 
allege  the  damages  as  being  caused  by 
both  defendants."  Missouri,  K.  &  T. 
Ev.  Co.  V.  Phillips  (Tex.  Civ.  App.), 
91    S.   W.   242. 

38.  Adams  «.  McMillan,  7  Port. 
(Ala.)  73;  Hoffman  v.  Dickinson,  31 
W.  Va.  142,  6  S.  E.  53. 

39.  Foerst  v.  Kelso,  131  Cal.  376,  63 
Pac.  681. 

40.  Weller  v.  Missouri  Lumb.  & 
Min.  Co.,  176  Mo.  App.  243,  161  S.  W. 
853;  Swartz  v.  Park  (Tex.  Civ.  App.), 
159  S.  W.  338;  Tres  Palaeios  Eice  & 
Irr.  Co.  V.  Eidman,  41  Tex.  Civ.  App. 
542,  93  S.  W.  698. 

[a]  A  general  exception  to  a  com- 
plaint, which  states  facts  sufficient  to 
estimate  plaintiff's  damage,  although  it 
does  not  set  out  the  proper  legal  meas- 
ure of  damages,  is  properly  overruled. 
Ara  V.  Euthland  (Tex.  Civ.  App.),  172 
S.  W.  993. 
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of  damages,  but  the  complaint  must  furnish  a  basis  for  estimating 
the  damages.*'- 

A  complaint  is  not  demurrable,  because  it  states  an  erroneous  measure 
of  damages,  on  which  is  predicated  the  demand  for  relief.*^ 

c.  Amount  and  Items.  —  (1.)  Generally.  —  The  amount  in  which 
plaintiff  has  been  damaged  must  be  definitely  averred.*'  A  complaint 
in  which  there  is  no  averment  of  the  amount  of  damages,  however,  is 
not  demurrable,  if  it  shows  the  wrongful  acts  causing  damages  and 
contains  a  prayer  for  judgment  in  a  certain  amount.** 

If  no  statement  of  the  amount  of  damages  is  made  either  in  the 
body  of  the  complaint  or  the  prayer,  the  plaintiff  can  recover,  if  at 
all,  only  nominal  damages.*^    Where  the  complaint  and  the  writ  state 


[b]  "It  is  not  essential  to  the 
statement  of  a  good  cause  of  action 
that  the  petition  set  out  or  disclose  a 
proper  legal  measure  of  damages.  A 
statement  of  the  facts  essential  to  a 
cause  of  action  is  all  that  good  plead- 
ing requires."  St.  Louis  S.  W.  Ey. 
Co.  V.  Jenkins  (Tex.  Civ.  App.),  89  S. 
W.  1106. 

41.  Chesapeake  &  0.  E.  Co.  v.  Crank, 
128  Ky.  329,  108  S.  W.  276. 

[a]  "Where  a  complaint  on  a  con- 
tract to  loan  money  contains  no  state- 
ment of  the  rate  of  interest  that  de- 
fendant "was  to  receive,  and  no  state- 
ment of  what  the  current  rate  of  in- 
terest was,  or  what  the  money  could 
have  been  procured  for,"  it  fails  to 
state  facts  from  which  a  basis  can 
be  fixed  for  estimating  the  damages. 
Smith  V.  Parker,  148  Ind.  127,  45  N.  E. 
770. 

42.  Norton  v.  Kull,  132  N.  Y.  Supp. 
387. 

[a]  But  where  the  damages  to  cer- 
tain lumber  were  alleged  as  being  a 
certain  sum  p^r  foot,  no  recovery  could 
be  had  in  excess  thereof,  although  a 
larger  amount  of  damages  was  claimed 
in  the  ad  damnum  clause.  Kerry  v. 
Pacific  Marine  Co.,  121  Cal.  564,  54 
Pao.  89,  66  Am.  St.  Eep.  65. 

43.  Golucke  v.  Lowndes  County,  123 
Ga.  412,  51  S.  E.  406;  Ashdown  v.  Ely, 
140  Iowa  739,  117  N.  W.  976. 

[a]  A  complaint  for  personal  in- 
juries, in  which  the  amount  of  dam- 
ages claimed  is  not  alleged,  is  substan- 
tially defective  and  a  general  demurrer 
thereto  should  be  sustained.  Treusch 
V.  Kamke,  63  Md.  274. 

[b]  Though  a  complaint  states 
facts  sufficient  to  sustain  a  judgment 
for    damages,   yet,   if    no    amount    of 
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damages  is  stated  in  the  complaint,  and 
there  is  no  prayer  for  damages,  a  judg- 
ment on  default  for  damages  against 
the  defendant  is  erroneous.  Pittsburgh 
Coal  Min.  Co.  V.  Greenwood,  39  Cal.  71. 
[c]  Where  the  declaration  omits  to 
state  the  amount  of  damages  but  they 
are  laid 'in  the  writ,  reference  may  be 
had  to  the  writ.  Farley's  Admr.  v. 
Nelson,  4  Ala.  183;  Elliott  v.  Smith,  1 
Ala.  74. 

44.  Jonas  v.  Hirshburg,  18  Ind. 
App.  581,  48  N.  E.  656;  Bank  of 
British  Columbia  v.  Port  Townsend,  16 
Wash.   450,   47   Pac.  896. 

[a]  "The  complaint  states  facts  suf- 
ficient to  sustain  a  judgment  for  dam- 
ages; and,  while  it  does  not  contain  a 
formal  allegation  of  the  amount  of 
damages  sustained  by  plaintiff,  it  con- 
cludes with  a  prayer  for  judgment  for 
$1,400  and  costs.  We  think  that  the 
equivalent  of  a  statement  of  the 
amount  of  damage  which  he  had  sus- 
tained." Eiser  v.  Walton,  78  Cal.  490, 
21  Pac.  362. 

45.  Cowley  v.  Davidson,  10  Minn. 
314. 

[a]  The  "plaintiff  cannot  recover 
greater  damages  than  he  has  laid  in 
the  conclusion  of  his  declaration.  .  .  . 
There  being  no  allegation  of  damages 
only  nominal  damages  can  be  recov- 
ered." Howard  v.  Gunnison,  12  Ohio 
Dec.  (N.  P.)  687. 

[b]  The  violation  of  plaintiff's 
rights  through  a  tort  entitles  him  to 
the  recovery  of  at  least  nominal  dam- 
ages, even  though  the  amount  of  dam- 
age resulting  from  defendant's  tort  is 
not  specifically  averred.  Davis  v. 
Arkansas  So.  E.  Co.,  117  La.  320,  41 
So.  587. 
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differen-t  amounts  of  damages,  the  defendant  must  make  timely  objec- 
tion to  such  irregularity.** 

The  amount  alleged  limits  the  recovery,*^  except  that  the  judgment 
may  award  costs  and  interest  in  addition  thereto.**  It  is  discretionary 
with  the  court,  however,  to  permit  an  amendment  of  the  ad  damnum 
clause  so  as  to  conform  with  the  proof .*^ 

(II.)  Items.  —  It  is  not  necessary  to  state  the  various  items  which  go 
to  make  up  the  sum  total  of  the  general    damages    claimed.'"      But 


46.  Wells  ».  Mathews,  70  111.  App. 
504,  before  plea. 

[a]  "If  the  damages  claimed  in 
the  declaration  were  greater  than 
those  claimed  in  the  praecipe  and  sum- 
mons, the  proper  remedy  was  by  motion 
to  set  it  aside  for  irregularity  before 
pleading."  Cooper  v.  Livingston,  19 
Fla.  684. 

47.  V.  S. — Gordon  v.  Longest,  41  IT. 
S.  97,  104.  Cal.— Burke  v.  Koch,  75 
Cal.  356,  17  Pac.  228.  Conn.— Daven- 
port V.  Bradley,  4  Conn.  309.  Fla. 
Cooper  V.  Livingston,  19  Fla.  684.  111. 
Calumet  Iron  &  S.  Co.  v.  Martin,  115 
111.  358,  3  N".  E.  456.  Ind.— Hall  v. 
Hall,  .42  Ind.  585;  Murphy  v.  Evans, 
11  Ind.  517;  Epperly  v.  Little,  6  Ind. 
344;  Wetherill  v.  Inhab.,  etc.,  5  Blaekf. 
357.  la.— Stafford  v.  Oskaloosa,  57  Iowa 
748,  11  N.  W.  668.  Kan. — Frankhouser 
V.  Cannon,  50  Kan.  621,  32  Pac.  379. 
N.  J. — Sweet  v.  Excelsior  E.  Co.  (N. 
J.  L.),  31  A.  721;  Lake  v.  Merrill,  10 
N.  J.  L.  288.  Ohio. — Howard  v.  Gun- 
nison, 12  Ohio  Dec.  (N.  P.)  687.  Okla. 
Brook  V.  Bayless,  6  Okla.  568,  52  Pac. 
738.  Tex. — International  &  G.  N.  E. 
Co.  V.  Gordon,  11  S.  W.  1033;  Gulf,  C. 
&  S.  E.  Ey.  Co.  V.  Simonton,  2  Tex. 
Civ.  App.  558,  22  S.  W.  285.  Vt.— Mont- 
gomery V.  Edwards,  45  Vt.  75.  W.  Va. 
Stewart  v.  Baltimore  &  O.  E.  Co.,  33  W. 
Va.  88,  10  S.  E.  26.  Wis.— Beranek  v. 
Beranek,  113  Wis.  272,  89  N.  W.  146. 

[a]  "The  measure  of  plaintiff's  re- 
covery is  governed  by  the  amount 
claimed,  and,  where  the  judgment  is  in 
excess  of  that  amount,  it  will  be  re- 
versed." Weller  v.  Missouri  Lumb.  & 
Min.  Co.,  176  Mo.  App.  243,  161  S.  W. 
853. 

[b]  Where  "the  declaration  is  for 
unliquidated  damages,  and  contains  no 
indication  of  the  extent  of  the  plain- 
tiff's claim  outside  of  the  ad  damnum 
clause,"  a  verdict  for  a  larger  amount 


cannot  be   sustained.     Sweet  v.  Excel- 
sior El.  Co.  (N.  J.  L.),  31  A.  721. 

48.  French  v.  Goodnow,  175  Mass. 
451,  56  N.  B.  719. 

49.  III.— IJtter  v.  Jaffray,  114  111. 
470,  2  N.  E.  494;  Galena,  etc.  E.  Co. 
V.  Appleby,  28  111.  283.  Mass.— Lud- 
dington  v.  Goodnow,  168  Mass.  223,  46 
N.  E.  627.  N.  H.— Taylor  v.  Jones,  42 
N.  H.  25.  N.  Y. — ^Johnsou  v.  Brown,  57 
Barb.  118;  Zimmer  v.  Third  Ave.  E. 
Co.,  36  App.  Div.  265,  55  N.  Y.  Supp. 
308. 

[a]  Where  the  court  in  its  charge 
stated  that  it  was  admitted  by  de- 
fendant, that  an  amount  in  excess  of 
the,  sum  claimed  in  the  declaration  was 
due  to  plaintiff,  and  no  exception  was 
taken  to  such  charge,  it  may  reasonably 
be  presumed  on  appeal  that  the  declara- 
tion was  amended  in  this  respect, 
though  no  such  amendment  appears  in 
the  record.  Brunswick  Grocery  Co.  v. 
Spencer,  97  Ga.  764,  25  S.  B.  764. 

50.  Ala. — Anniston  Elec.  &  G.  Co. 
V.  Eosen,  159  Ala.  195,  48  So.  798,  133 
Am.  St.  Eep.  32.  Cal. — Castino  v.  Eitz- 
man,  156  Cal.  587,  105  Pac.  789.  Ky. 
Louisville  Gas  Co.  v.  Kentucky  Heat 
Co.,  33  Ky.  L.  Eep.  912,  111  S.  W. 
374;  Smith  v.  Perry,  13  Ky.  L.  Eep. 
683.  Mass. — Prentiss  v.  Barnes,  6  Allen 
410.  Mo. — Harrison  v.  Coleman,  171 
Mo.  App.  633,  154  S.  W.  456.  Neb. 
Habig  V.  Parker,  76  Neb.  102,  107  N. 
W.  127;  Harshman  v.  Eose,  50  Neb. 
113,  69  N.  W.  755.  N.  D. — Nokken  v. 
Avery  Mfg.  Co.,  11  N.  D.  399,  92  N. 
W.  487.  Ore. — Hoskins  v.  Scott,  52  Ore. 
271,  96  Pac.  1112.  Pa.— Furbush  v. 
Buchsbaum,  34  Wkly.  N.  C.  147.  Tex. 
Galveston,  H.  &  S.  A.  E.  Co.  v.  Eheiner 
(Tex.  Civ.  App.),  25  S.  W.  971;  Gentry 
V.  Bowser,  2  Tex.  Civ.  App.  388,  21  S. 
W.  569. 

Specifying  Elements  of  General  Dam- 
I  age. — See  infra,  I,  B,  2. 

Vol.  XIII 


364 


INJURIES  TO  PEBS0N8  AND  PBOPEBTY 


where  special  damages  are  claimed,  the  amount  of  each  kind  of  such 
damages  must  be  alleged  in  the  complaint.^^ 

2.  General  Damages.  —  The  elements  of  general  damage  need  not 
be  specified^^  but  under  a  general  allegation  of  damage,  all  damages 
presumed  by  law  to  have  accrued 'from  the  injury  or  wrong  alleged, 
are  recoverable.^'    The  fact  that  only  a  portion  of  the  general  damage 


51.  Ala. — ^King  Land  &  Imp.  Co.  v. 
Bowen,  7  Ala.  App.  462,  61  So.  22.  Ga. 
Bradstreet  Co.  v.  Oswald,  96  Ga.  396, 
23  S.  E.  423.  Kan.— Atchison,  T.  & 
S.  F.  R.  Co.  V.  Willey,  57  Kan.  764,  48 
Pac.  25.  N.  T. — Geoghegan  v.  Third 
Ave.'  E.  Co.,  51  App.  Div.  369,  64  N.  Y. 
Supp.  630.  Pa. — O'Connell  v.  Citizens', 
etc.  Co.,  2  Pa.  Co.  Ct.  '312.  Tex. 
Houston  &  T.  C.  E.  Co.  c.  Eogers  (Tex. 
Civ.  App.),  117  S.  W.  1053;  Sedberry  v. 
Verplanck  (Tex.  Civ.  Ajip.),  31  S.  W.  242. 

Medical  expenses  need  not  be  item- 
ized.    See  infra,  I,  C,  3. 

52.  TJ.  S. — Patterson  1).  Corn  Ex- 
change, 197  Fed.  686.  Ala.— Birming- 
ham Eealty  Co.  v.  Thomaaon,  8  Ala. 
App.  535,  63  So.  65;  King  Land  &  Imp. 
Co.  V.  Bowen,  7  Ala.  App.  462,  61  So. 
22.  Cal.— Treadwell  v.  Whittier,  80 
Cal.  574,  22  Pac.  266,  13  Am.  St.  Eep. 
175.  Fla. — EufE  v.  Georgia,  S.  &  F.  E. 
Co.,  67  Fla.  224,  64  So.  782.  111.— Chi- 
cago V.  McLean,  133  111.  148,  24  N.  E. 
527;  Yaeger  v.  Chicago,  etc.  Co.,  166 
111.  App.  506.  Ind. — Morgan  v.  Ken- 
dall, 124  Ind.  454,  24  N.  E.  143.  Ky. 
Louisville  &  N.  E.  Co.  v.  Eoney,  32  Ky.. 
L.  Eep.  1326,  108  S.  W.  343.  Md. 
Hussey  v.  Eyan,  64  Md.  426,  2  Atl. 
729,  54  Am.  Eep.  772.  Mass. — Peck- 
ham  V.  Holman,  11  Pick.  484.  Mich. 
Snyder  v.  Albion,  113  Mich.  275,  71 
N.  W.  475.  Minn. — Stone  v.  Evans,  32 
Minn.  243,  20  N.  W.  149.  Miss.— Heirn 
V.  McCaughan,  32  Miss.  17,  66  Am. 
Dec.  588.  Mo. — Gurley  v.  Missouri  Pac. 
E.  Co.,  122  Mo.  141,  26  S.  W.  953.  ,Neb. 
Harvard  v.  Stileo,  54  Neb.  26,  74  N. 
W.  399.  N.  Y.— Gumb  v.  Twenty-Third 
St.  Ey.  Co.,  114  N.  Y.  411,  21  N.  E. 
993;  Mullady  v.  Brooklyn,  etc.  E.  Co., 
65  App.  Div.  549,  72  N.  Y.  Supp.  911. 
N.  C— Wallace  v.  Western  N.  C.  E.  Co., 
104  N.  C.  442,  10  S.  E.  552.  Ohio.— Stev- 
enson V.  Morris,  37  Ohio  St.  10,  41  Am. 
Eep.  481.  Ore. — Pacific  Bridge  Co.  v. 
Oregon  Hassam  Co.,  67  Ore.  576,  134 
Pac.  1184.    Pa.— Hawes  v.  0  'Eeilly,  126 

Pa.  440,  17  Atl.  642.     S.  0 Southern 

Ey.  V.  Gossett,  79  S.   C.  372,  60  S. 'E. 
956.    Tex. — Texas,  etc.  Ey.  Co.  v.  Curry, 
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64  Tex.  85.  tltah. — Williams  v.  Oregon, 
etc.  E.  Co.,  18  Utah  210,  54  Pac.  991. 
Vt.— Parker  v.  Burgess,  64  Vt.  442,  24 
Atl.  743.  W.  Va.— Yeager  v.  Bluefield, 
40  W.  Va.  484,  21  S.  E.  752.  Wis. 
McCoy  V.  Milwaukee  St.  Ey.  Co.,  88 
Wis.  56,  59  N.  W.  453. 

[a]  Objections  to  the  averments  of 
elements  "of  damages,  amounts  there- 
of, etc.,  cannot  be  raised  by  demurrer 
to  a  complaint,  if  the  complaint  states 
a  good  cause  of  action  even  for  nom- 
inal damages.  Objections  or  exceptions 
as  to  such  matters  must  be  by  motion 
to  strike,  by  objections  to  the  evidence, 
or  by  instructions  to  the  jury;  and  not 
by  demurrer."  Cassell's  Mills  v. 
Strater  Bros.  Grain  Co.,  166  Ala.  274, 
51   S.  969. 

[b]  Where  recovery  for  only  gen- 
eral damage  is  sought,  it  is  not  neces- 
sary "to  state  separately  the  amount 
of  the  loss  that  is  caused  by  each 
element  of  damage.  A  general  state- 
ment of  the  whole  amount  of  damage 
will  sufSce  when  all  the  damage  claimed 
is  the  natural  and  ordinary  effect  of 
the  injuries  alleged."  Castino  v.  Eitz- 
man,  156  Cal.  587,  105  Pac.  739. 

Itemizing  General  Damage.  —  See 
supra,  I,  B,  1,  u,  (II). 

Damages  for  Injuries  to  the  Person. 
See  infra,  I,  C. 

Damages  for  Breach  of  Contract. 
See  infra,  I,  D. 

Damages  for  Injuries  to  Property. 
See  infra,  I,  E. 

53.  Colo. — Orman  v.  Mannix,  17  Colo. 
564,  30  Pac.  1037,  31  Am.  St.  Eep.  340. 
Conn. — Smith  V.  Whittlesey^  79  Conn. 
189,  63  A.  1085.  Idaho.— Lee  v.  Boise 
Development  Co.,  21  Idaho  461,  122 
Pac.  851.  HI. — Chicago  v.  McLean,  133 
111.  148,  24  N.  E.  527.  Kan.— Atchison, 
T.  &  S.  P.  E.  Co.  V.  Willey,  57  Kan. 
764,  48  Pac.  25;  Abilene  v.  Wright,  4 
Kan.  App.  708,  46  Pac.  715.  Mo. 
Moore  v.  St.  Louis,  etc.  Co.,  226  Mo. 
689,  126  S.  W.  1013.  BTeb.- Kingsley 
V.  Butterfield,  35  Neb.  228,  52  N.  W. 
1101.  N.  D. — Shoemaker  v.  Sonju,  15 
N.  D.  518,  108  N.  W.  42.     S.  D.— Fritz 
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is  specifically  alleged  .does  not  preclude  recovery  of  the  remainder."* 
General  damages,  however,  cannot  be  recovered  in  actions  in  which 
special  damages  albne  are  pleaded.^^ 

3.     Special  Damages.  —  Special  damages,  which  are  not  implied  by 
law  from  the  injuries  sustained,  must  be  specially  pleaded.^^    Special 


V.  Watertown,  21  S.  D.  280,  111  N.  W. 
630. 
See  infra,  TV,  B,  2. 

[a]  Where  the  complaint  in  an  ac- 
tion for  slander  alleges  that  plaintiff 
was  damaged  in  his  "reputation"  he 
is  entitled  to  .recover  for  "mortifica- 
tion and  shame;"  for  the  "wrongs 
complained  of  in  the  petition  natur- 
ally and  necessarily  imply  that  plain- 
tiff suffered  mortification  and  shame, 
and  that  he  was  thereby  disgraced  and 
dishonored."  Nicholson  v.  Rogers,  129 
Mo.  136,  31  S.  W.  260. 

[b]  "In  an  action  to  recover  dam- 
ages for  an  assault  and  battery,  the 
plaintiff  may  recover  such  damages  as 
are  the  natural  result  of  his  injury, 
without  specific  averment,  though  such 
damages  accrue  after  the  commence- 
ment of  the  suit."  Morgan  v.  Ken- 
dall, 124  Ind.  454,  24  N.  E.  143. 

Averments  as  to  Injury. — See  supra, 
1,  A. 

54.  The  "fact,  that^  the  plaintifl 
gratuitously  undertakes  to  enumerate 
some  portion  of  his  general  damage, 
and  which  he  might  have  proved  with- 
out alleging  it,  will  never  preclude  his 
also  proving  other  general  damage." 
Hutchinson  v.  Granger,  13  Vt.  386. 

55.  Ga.— "Wright  v.  Smith,  128  Ga. 
432,  57  S.  B.  684;  Christophulos  Cafe 
■Go.  V:  Phillips,  4  Ga.  App.  819,  62 
S.  E.  562.  N.  Y.— Goldman  v.  Gainey, 
67  App.  Div.  330,  73  N.  Y.  Supp.  738. 
Vt.— Graves  v.  Severens,  40  Vt.  636. 

[a]  Where  an  action  is  brought  for 
special  damages  and  it  appears  that 
plaintiff  has  no  right  to  recovery  of 
such  damages,  the  fact  that  plaintiff 
might  be  entitled  to  general  damages, 
for  which  no  claim  is  made  in  the 
complaint,  does  not  authorize  a  judg- 
ment for  plaintiff.  Bed  Cypress  Lumb. 
Co.  V.  Beall,  5  Ga.  App.  202,  62  S.  E. 
1056. 

56.  U.  S.— The  Director,  26  Fed.  708. 
Ala. — Birmingham  Eealty  Co.  v.  Thom- 
ason,  8  Ala.  App.  535,  -63  So.  65;  Vest 
V.  Speakman,  153  Ala.  393,  44  So.  1017. 
Cal. — Moore  v.  Fredericks,  24  Cal.  App; 
536,  141  Pae.  1049;  Morris  v.  Allen,  17 


Gal.  App.  684,  121  Pac.  690.  Conn. 
Smith  &  Egge  Mfg.  Co.  v.  Webster, 
87  Conn.  74,  86  Atl.  763;  Cordner  v. 
Hall,  84  Conn.  117,  79  Atl.  55.  Fla. 
Moses  V.  Autuono,  56  Fla.  499,  47  So. 
925;  Jacksonville  Elec.  Co.  v.  Batchis, 
54  Ela.  192,  44  So.  933.  Idaho.— Lee 
V.  Boise  Development  Co.,  21  Idaho 
461,  122  Pac.  851.  Ind.— Elijah  v. 
Dowling,  49  Ind.  App.  515,  97  N.  E. 
551;  Union  Traction  Co.  v.  Sullivan,  38 
Ind.  App.  513,  76  N.  E.  116.  Ky.— Per- 
kins V.  Ogilvie,  148  Ky.  309,  146  S.  W. 
735;  Cincinnati,  etc.  Co.  v.  Silvers,  126 
S.  W.  120;  Central  Kentucky  Tract.  Co. 
V.  Chapman,  130  Ky.  342,  113  S.  W. 
438.  Mass. — ^Baldwin  v.  Western,  etc., 
4  Gray  333.  Mo. — Pleddermann  v.  St. 
Louis  Transit  Co.,  134  Mo.  App.  199, 
113  S.  W.  1143.  N.  H.— Burnside  v. 
Grand  Trunk  Ey.  Co.,  47  N.  H.  554,  93 
Am.  De'c.  474.  N.  Y.— Baldwin  v.  The 
New  York,  etc.  Co.,  4  Daly  314;  Scheff- 
ler,  etc.  v.  Perlman,  130  App.  Div.  576, 
115  N.  Y.  Supp.  40;  Grojhegan  v.  Third 
Ave.  R.  Co.,  51  App.  Div.  369,  64  N.  Y. 
Supp.  630.  KT.  D. — Eussell  v.  Olson,  22 
N.  D.  410,  133  N.  W.  1030,  Ann.  Cas. 
1914B,  1069.  Tenn.— Eose  v.  Perry,  8 
Yerg.  156.  Tex. — Texas,  etc.  Co.  ■;;.  Big- 
ham  (Tex.),  67  S.  W.  522;  International, 
etc.  E.  Co.  V.  Thompson  (Tex.),  37  S. 
W.  24;  Pecos,  etc.  Ey.  Co.  v.  Coffman 
(Tex.  Civ.  App.),  160  S.  W.  145.  Utah. 
McKinney  v.  Carson,  35  Utah  180,  99 
Pac.  660.  Va.— Lee  v.  Hill,  84  Va. 
919,  6  S.  E.  473. 
See  infra,  IV,  B,  2. 

[a]  "Special  damages  which  must 
be  pleaded  are  those  which,  though  a 
natural  consequence  of  the  wrong  com- 
plained of,  are  not  the  necessary  re- 
sult thereof."  Smith  v.  Webster,  87 
Conn.   74,  86  Atl.   763. 

[b]  In  an  action  for  causing  sur- 
face waters  to  overflow  the  land  of 
plaintiff,  "the  value  of  the  manure  or 
fertilizer  that  had  been  distributed  by 
plaintiff  over,  preparatory  to  pitching 
a  crop  on,  the  land  submerged  by  the 
overflows  complained  of,  and  which,  as 
a  result  of  the  overflowed  condition  of 
said  land,  were  lost  and  rendered  value- 
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damages  must  be  pleaded  with  a  reasonable  degree  of  certainty.'"  An 
allegation  of  special  damages  in  a  lump  sum  is  insufficient.^^  In  the 
event  that  inconsistent  allegations  of  general  and  special  damages  are 
made  in  the  complaint,  the  allegations  of  special  damages  will  control.'^ 

"Where  plaintiff  is  not  entitled  to  the  recovery  of  special  damages 
pleaded,  he  may  still  recover  nominaL  damages,""  unless  the  nature  of 
the  action  is  such  that  only  special  damages  are  recoverable  therein."* 

4.  Punitive  or  Exemplary  Damages.  —  While  it  is  not  necessary 
to  aver  punitive  damages  in  terms,"^  it  is  essential  to  the  recovery  of 


less  to  the  plaintiff, " '  is  special  dam- 
age and  cannot  be  recovered,  unless 
specifically  alleged.  King  Land  &  Imp. 
Co.  V.  Bowen,  7  Ala.  App.  462,  61  So. 
22. 

Necessity  of  Itemizing  Special  Dam- 
ages.— See  supra,  I,  B,  1,  e,  (II). 

Aveiments  as  to  Injury. — See  supra, 
I,  A. 

57.  Ala.— ©oldstein  v.  Self,  9  Ala. 
App.  100,  62  So.  369;  Western  Union 
Tel.  Co.  V.  Albertville  Canning  Co.,  6 
Ala.  App.  344,  59  So.  755.  Ky.— Ches- 
apeake &  O.  E.  Co.  V.  Crank,  128  Ky. 
329,  108  S.  W.  276;  Jesse  v.  Shuck,  11 
Ky.  L.  Eep.  463,  12  S.  W.  304.  Mass. 
Adams  v.  Barry,  10  Gray  361. 

[a]  "The  rule  is  that  -whenever  the 
damages  sustained  have  not  necessarily 
accrued  from  the  act  complained  of, 
and  consequently  are  not  implied  by 
law,  then  in  order  to  prevent  surprise 
of  the  defendant  which  might  other- 
wise ensue  on  the  trial,  the  plaintiff 
must  in  general  state  the  particular 
damage  which  he  has  sustained,  or  he 
will  not  be  permitted  to  give  evidence 
of  it."  People  v.  Crowe,  145  111.  App. 
450. 

58.  Lexington  Ey.  Co.  v.  Johnson, 
139  Ky.  323,  122  S.  W.  830. 

59.  Where  the  precise  amount  and 
character  of  the  damage  are  set  forth 
in  the  complaint,  the  recovery  is  lim- 
ited to  the  amounts  specifically  alleged, 
notwithstanding  an  allegation  of  gen- 
eral damages  in  a  larger  amount.  Den- 
ison  V.  Lewis,  5  App.  Cas.  (D.  C.)  328. 

[a]  "Where  the  petition  contains 
a  general  allegation  of  damages,  and 
at  the  same  time  specially  avfers  the 
particular  items  of  damages  claimed, 
the  special  allegations  will  control,  and 
be  considered  the  damages  for  which 
the  plaintiff  seeks  reimbursefnent. " 
Houston  &  T.  C.  Ey.  Co.  v.  Eogers  (Tex. 
Civ.  App.),  117  S.  W.  1058. 

60.  Slater  v.   Kimbro,   91   Ga.   217, 
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18  S.  E.  296,  44  Am.  St.  Eep.  19;  Blair 
Co.  V.  Eose,  26  Ind.  App.  487,  60  N.  B. 
10. 

[a]  The  law  implies  or  presumes 
that  damages  have  accrued  from  a 
breach  of  contract,  and  even  though 
special  damages,  insufficiently  pleaded, 
are  eliminated,'  the  action  cannot  be 
dismissed  if  there  is  enough  in  the 
declaration  to  recover  general  damages 
for  the  breach.  Kenny  v.  Collier,  79 
Ga.  743,  8  S.  E.  58. 

61.  See  Walker  v.  Tribune  Co.,  29 
Fed.  827. 

[a]  Whete  the  action  was  brought 
for  special  damages  only  by  reason  of 
the  alleged  negligent  conduct  of  the 
defendant  in  the  transmission  and  de- 
livery of  certain  cablegrams  and  it  ap- 
peared on  the  face  of  the  complaint 
that  the  damages  were  not  caused  by 
the  alleged  negligent  act  of  the  defend- 
ant, a  general  demurrer  to  the  com- 
plaint was  properly  sustained,  because 
"there  can  be  no  recovery  for  either 
nominal  or  general  damages,  where  the 
suit  is  exclusively  one  to  recover  spe- 
cial damages."  Sparks  Mill.  Co.  e. 
Western  Union  Tel.  Co.,  9  Ga.  App.  728, 
72  S.  E.  179. 

62.  Ala. — Alabama  6.  S.  E.  Co.  v. 
Arnold,  84  Ala.  159,  4  So.  359,  5  Am. 
St.  Eep.  354;  Nashville,  C.  &  St.  L. 
Ey.  V.  Blackmon,  7  Ala.  App.  530,  61 
So.  468;  Black  v.  Hankins,  6  Ala.  App. 
512,  60  So.  441.  Ga.— Savannah  P.  & 
W.  Ey.  Co.  V.  Holland,  82  Ga.  257,  10 
S.  E.  200,  14  Am.  St.  Eep.  158.  la. 
Gustafson  v.  Wind,  62  Iowa  281,  17  N. 
W.  523.  N.  D.— Shoemaker  v.  Sonju, 
15  N.  D.  518,  108  N.  W.  42.  Pa. 
Greeney  v.  Pennsylvania,  etc.  Co.,  29 
Pa.  Super.  136.  S.  C. — Spears  v.  Atlan- 
tic Coast  Line  E.  Co.,  92  S.  C.  297, 
75  S.  E.  498;  Woodstock,  etc.  Co.  v. 
Charleston,  etc.  Co.,  63  S.  E.  548. 
Tenn. — Louisville  &  N.  E.  Co.  ■». 
Eay,  101  Tenn.  1,  46  S.  W.  554.    Utah. 
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such  damages  that  the  complaint  show  circumstances  which  justify 
exemplary  damages,  such  as  malice,°^  fraud/*  or  an  utter  disregard 
of  plaintiff's  rights,  from  which  the  law  will  presume  a  malicious  in- 
tent to  injure.*^  Where  the  facts  alleged  do  not  justify  punitive  dam- 
ages the  averments  in  relation  thereto  will  be  disregarded.^^ 

In  some  jurisdictions  punitive  damages  cannot  be  recovered  unless 
actual  damages  are  shown  to  have  been  sustained  f  in  others  punitive 


Hirabelli  v.  Baniels,  40  Utah  513,  121 
Pae.  966.  Va.— Riehmond  Pass.  &  P. 
Co.  V.  Eobinson,  100  Va.  394,  41  S.  E. 
719. 

[a]  "It  certainly  cannot  be  neces- 
sary for  the  plaintiff  to  set  out  in  his 
declaration,  in  so  many  words,  that  he 
claims  some  or  all  of  his  damages  as 
punitive.  All  be  has  to  do  is  to  make 
a  case  by  his  pleading  and  evidence 
which  will  entitle  him  to  such  damages, 
in  addition  to  those  actually  sus- 
tained." The  Savannah,  F.  &  W.  Ey. 
Co.  V.  Holland,  82  Ga.  257,  10  S.  B.  200, 
14  Am.   St.   Eep.   158. 

63.  Ala. — Johnson  v.  Collier,  161 
Ala.  204,  49  So.  761;  Sparks  v.  Mc- 
Creary,  156  Ala.  382,  47  So.  332;  "Wil- 
kinson V.  Searcy,  76  Ala.  176.  Ariz. 
laeger  v.  Metealf,  11  Ariz.  283,  94  Pac. 
1094.  Conn. — Hayden  v.  Fair  Haven  & 
W.  E.  Co.,  76  Conn.  355,  56  Atl.  613. 
Ga. — ^Macon  Ey.  &  L.  Co.  v.  Mason,  123 
Ga.  773j  51  S.  E.  569;  Jacobus  v.  Con- 
gregation of  Children  of  Israel,  107  Ga. 
518,  33  S.  E.  853,  73  Am.  St.  Eep.  141. 
la. — Johnson  v.  Chicago,  etc.  E.  Co.,  50 
N..  W.  543;  Jones  v.  Marshall,  56  Iowa 
739,  10  N.  W.  264.  Kan.— Potter  v. 
Stamfli,  2  Kan.  App.  788,  44  Pae.  46. 
Mich. — Sherman  v.  Kilpatrick,  58  Mich. 
310,  25  N.  W.  298.  H.  D.— Shoemaker 
V.  Sonju,  15  N.  D.  518,  108  N.  W.  42. 
Ore. — Stark  v.  Epler,  59  Ore.  262,  117 
Pac.  276.  S.  0. — Geddings  u.  Atlantic 
Coast  Line  E.  Co.,  91  S.  C.  477,  75  S.  E. 
284;  Crosby  v.  Seaboard  Air  Line  Ey., 
81  S.  C.  24,  61  S.  E.  1064;  Machen  v. 
Western  Union  Tel.  Co.,  63  S.  C.  363, 
41  S.  E.  448.  Tex.— Moore  v.  Smith,  19 
S.  W.  781;  Land  v.  Klein,  21  Tex.  Civ. 
App.  3,  50  S.  W.  638;  Long  Mfg.  Co. 
■V.  Gray,  13  Tex.  Civ.  App.  172,  35  S. 
W.  32.  Va. — Wood  v.  American  Nat. 
Bank,  100  Va.  306,  40  S.  E.  931. 

64.  Mont. — De  Celles  v.  Casey,  48 
Mont.  568,  139  Pac.  586.  N.  D.— Har- 
mening  v.  Howland,  25  N.  D.  38,  141 
N.  W.  131.  S.  C. — Givens  v.  North 
Augusta  E.  &  L  Co.,  91  S.  C.  417,  74 
S.  E.  1067.    Tex.— San  Antonio  &  A.  P. 


Ey.  Co.  V.  Kniffen,  4  Tex.  Civ.  App. 
484,  23  S.  W.  457. 

65.  Ala. — ^Harbison- Walker  E.  Co.  v. 
Scott,  185  Ala.  641,  64  So.  547;  Nash- 
ville, C.  &  St.  L.  Ey.  V.  Blackmon,  7 
Ala.  App.  530,  61  So.  468.  Kan, 
Eochester  v.  Wells  Fargo  &  Co.  Exp., 
87  Kan.  164,  123  Pac.  729.  Me.— Wil- 
kinson V.  Drew,  75  Me.  360.  Miss. 
Southern  Exp.  Co.  v.  Brown,  67  Miss. 
260,  7  So.  318,  8  So.  425;  Silver  v. 
Kent,  60  Miss.  124.  S.  C— Steedman 
V.  South  Carolina  &  G.  E.  E.  Co.,  66 
S.  C.  542,  45  S.  E.  84;  Brasington  v. 
South  Bound  E.  Co.,  62  S.  C.  325,  40 
S.  E.  665.  W.  Va.— Yates  v.  Crozer, 
etc.  Co.,  84  S.  E.  626. 

[a]  Exemplary  damages  "are  allow- 
able, not  only  for  acts  maliciously  per- 
petrated, but  also  in  cases  where  one 
knowingly,  wantonly,  and  recklessly 
does  an  act  fraught  with  probable  in- 
jury to  person  or  property,  and  "ulti- 
mately producing  such  injury  or  dam- 
age." Birmingham  Water  Wks.  Co. 
V.  Keiley,  2  Ala.  App.  629,'  56  So.  838. 

66.  Clement  v.  Louisville  &  N.  E. 
Co.,  153  Fed.  979;  Harmon  v.  Callahan 
(Tex.  Civ.  App.),  35  S.  W.  705. 

[a]  In  an  action  containing  a 
prayer  for  punitive  damages,  but  con- 
taining no  allegations  justifying  such 
relief,  the  element  of  punitive  damages 
is  properly  eliminated.  ,  Board  of  Di- 
rectors V.  Eedditt,  79  Ark.  154,  ,95  S. 
W.  482. 

67.  lU.— Lowry  v.  Coster,  91  111.  182. 
Me. — Gilmore  v.  Mathews,  67  Me.  517. 
Mo. — St.  Louis  Clothing  Co.  v.  Hail 
Dry  Goods  Co.,  156  Mo.  393,  56  S.  W. 
1112.  Tex. — Malin  v.  McCuteheon,  33 
Tex.  Civ.  App.  387,  76  S.  W.  586;  Car- 
son V.  Texas  Install.  Co.  (Tex.  Civ. 
App.),  34  S.  W.  762. 

[a]  Exemplary  "damages  can  never 
be  recovered  by  one  who  has  suffered 
no  real  or  actual  damages."  Adams 
V.  Salin?,  58  Kan.  246,  48  Pac.  918. 

[b]  ''The  law  contemplates  that 
any  person  injured  may  recover  actual 
damages,  and  that  the  recovery  shall 
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damages  are  recoverable  though  plaintiff's  loss  was  but  nominal."' 

5.  Liquidated  Damages.  —  In  order  to  recover  liquidated  damages, 
the  plaintiff  must  specifically  plead  the  breach  and  the  damages  as 
stipulated  in  the  contract."'  But  whenever  the  stipulation  in  its  nature 
is  a  penalty,  the  complaint  does  not  state  a  cause  of  action,  unless  in 
addition  to  the  breach  it  also  shows  the  actual  damage  sustained  as  a 
result  thereof.''" 

6.  Prospective  Damages.  —  Prospective  damages  which  are  implied 
by  law  from  the  facts  alleged  in  the  complaint  need  not  be  specially 
pleaded.'^    But  the  complaint  must  show  that  the  future  consequences 


be  co-extensive  with  the  injury,  so  far 
as  the  law  furnishes  means  of  ascer- 
taining the  damages.  And  it  contem- 
plates that  in  some  cases  there  may  be 
exemplary  damages,  where  such  dam- 
ages will  be  appropriate.  But  the  ac- 
tion is  strictly  confined  to  persons  who 
are  injured  in  some  way;  or,  in  other 
words,  the  statute  does  not  give  an 
action  to  any  of  these  persons  merely 
from  their  relationship,  where  their 
actual  damages  would  be  purely  nom- 
inal. There  can  be  no  exemplary  dam- 
ages without  actual  injury."  Ganss- 
\y-v.  Perkins,  30  Mich.  492. 

68.  Ala. — Alabama  G.  S.  E.  Co.  ■». 
Sellers,  93  Ala.  9,  9  So.  375,  30  Am. 
St.  Eep.  17.  Ga. — Atlanta,  etc.  R.  Co. 
V.  Condor,  75  Ga.  51.  N.  Y. — Prince 
V.  Brooklyn  Daily  Eagle,  16  Misc.  186, 
37  N.  Y.  Supp.  250.  N.  C— Webb  v. 
Western  Union  Tel.  Co.,  167  N.  C.  483, 
83  S.  E.  568.  S.  C— Bethea  v.  Western 
Union  Tel.  Co.,  97  S.  C.  385,  81  S.  E. 
675. 

[a]  In  the  federal  courts  punitive 
damages  may  be  recovered  although 
plaintiff  sustained  no  pecuniary  loss. 
Press  Pub.  Co.  v.  Monroe,  73  Eed.  196, 
19  C.  C.  A.  429. 

69.  Woodlief  v.  Logan,  51  La.  Ann. 
1935,  26  So.  627;  Goldman  v.  Goldman, 
51  La.  Ann.  761,  25  So.  555. 

[a]  But  the  fafet  that  plaintiff  in- 
cluded "in  the  declaration  items, 
which  he  could  not  recover,  if  allowed 
to  sustain  his  action  as  to  liquidated 
damages,  should  not  prevent  his  re- 
covery of  the  liquidated  damages,  if 
the  case'  was  appropriate  to  such  re- 
covery."  Calbeck  v.  Ford,  140  Mich. 
48,  103  N.  W.  516. 

70.  Nakagawa  v.  Okamoto,  164  Cal. 
718,  130  Pac.  707;  People  v\  Central 
Pao.  E.  Co.,  76  Cal.  29,  18  Pac.  90. 

[a]  Where  the  contract  provides  for 
a  penalty  "the  penalty  is  not  a  debt; 
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the  recital  of  a  contract  containing 
the  penalty  is  not  the  equivalent  of  an 
averment  Of  damages  caused  by  a 
breach  of  a  condition  of  the  contract; 
nor  is  a  prayer  for  judgment  for  the 
penal  sum  an  averment  that  the  plain- 
tiff has  suffered  damages  in  that  sum 
by  reason  of  the  breach.  It  follows 
that  each  breach  of  a  condition  on  the 
part  of  the  defendants  relied  on  should 
have  been  specifically  assigned,  and  the 
damage  sustained  as  the  result  of  such 
breach  should  have  been  alleged." 
People  V.  Central  Pac.  E.  Co.,  76  Cal. 
29,  18  Pac.  90. 

[b]  Whether  a  complaint  based  on 
a  forfeiture  clause  of  a  contract  sufi- 
ciently  states  a  cause  of  action  "de- 
pends on  whether  the  amount  stipulated 
in  such  forfeiture  clause  be  treated  as 
liquidated  damages  or  as  a  penalty.  If, 
under  the  law,  such  specified  sum 
should  be  treated  as  liquidated  dam- 
ages, the  complaint  is  sufSoient;  but, 
if  such  sum  should  be  treated  as  a 
penalty,  the  complaint  is  not  sufficient. 
This  is  so  because,  if  such  sum  is  to 
be  treated  as  liquidated  damages,  the 
amount  of  recovery  is  fixed  by  the  con- 
tract, and  the  averments  of  the  failure- 
to  perform  such  contract  without  any 
averments  of  actual  damages  is  all 
that  is  necessary."  But  if  such  spe- 
cified sum  must  be  treated  "as  a  pen- 
alty, then  the  complaint  should  not 
only  have  averred  the  fp,ilure  to  per- 
form the  contract,  but  it  should  have 
also  averred  that  actual  loss  or  damage 
resulted  from  such  failure."  Zenor  v. 
Pryor,  57  Ind.  App.  222,  106  N.  B. 
746. 

71.  Cordner  v.  Hall,  84  Conn.  117,  79 
Atl.  55;  Bartley,  etc.  v.  Trorlicht,  49 
Mo.  App.  214. 

[a]  "In  legal  contemplation  all 
damages  which  will  be  sustained  as  the 
effect  of  the  injury,  are  sustained  im- 
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of  the  alleged  wrong  are  reasonably  certain  to  oceur.'^ 

7.  Penal  Damages  Under  Statute.^^  —  In  order  to  recover  double 
or  treble  damages  allowed  by  statute,  it  must  clearly  appear  from  the 
complaint,  that  the  action  properly  comes  within  the  provisions  of  the 
statute.''*     The  complaint  must  either  expressly  refer  to  the  statute'^ 


mediately.  The  future  effect  of  the  in- 
juries is  not  special  damages  which 
must  be  alleged,  but  general  damages 
which  necessarily  flow  from  the  in- 
juries received."  Bradbury  v.  Inhab- 
itants, etc.,  69  Me.  194. 

[b]  A  personal  injury  from  a  single 
wrongful  act .' '  is  an  entirety,  and  af- 
fords ground  for  only  one  action.  In 
that  action  recovery  may  be  had  for 
all  damages  suffered  up  to  the  time 
of  trial,  and  for  all  which  are  shown 
to  be  reasonably  certain  or  probable 
to  be  suffered  in  the  future,"  and 
"when  these  are  the  necessary  and 
proximate  results  of  the  act  com- 
plained of,  they  need  not  be  specially 
averred,  but  are  recoverable  under  the 
general  allegation  of  damages."  Edger- 
ton  V.  b'Neil,  4  Kan.  App.  73,  46  Pae. 
206. 

72.  Conn.— 'Oordner  v.  Hall,  84  Conn. 
117,  79  Atl.  55.  Ind.— Lake  Lighting 
Co.  V.  Lewis,  29  Ind.  App.  164,  64  N.  B. 
35.  La. — Jamison  v.  Cullom  &  Co.,  110 
La  781,  34  So.  775.  Minn.— Eathborne, 
Hair  &  Eidgeway  Co.  v.  Wheelihan,  82 
Minn.  30,  84  N.  W.  638.  Ore. — Hoskins 
V.  Scott,  52  Or.  271,  96  Pac.  1112.  R.  I. 
MacGregor  v.  Ehode  Island  Co.,  27  E. 
I.  85,  60  Atl.  761.  S.  C— Woodstock, 
etc."  Co.  V.  Charleston,  etc.  Co.,  63  S.  E. 
548.  Tex. — Eapid  Transit  Ey.  'Co.  v. 
Allen,  54  Tex.  Civ.  App.  245,  117  S. 
W.  486;  St.  Louis,  etc.  Ey.  Co.  V. 
Hawkins,  49  Tex.  Civ.  App.  545,  108 
S.  W.  736. 

Por  discussion  of  the  different  kinds 
of  prospective  damages,  see  infra,  I,  C, 
D,  E. 

73.  See  generally  the  title  "Penal- 
ties, Forfeitures  and  Fines." 

74.  Conn.— Broschart  v.  Tuttle,  59 
Conn.  1,  21  Atl.  925.  Mo. — Hewitt  v. 
Harvey,  46  Mo.  368;  Kennayde  v.  Pa- 
cific E.  Co.,  45  Mo.  255.  N.  H.— Smith 
V.  Hallahan,  75  N.  H.  534,  78  Atl.  122. 
S.  D. — Bekker  v.  White  Eiver  Val.  Ey. 
Co.,  28  S.  D.  84,  132  N.  W.  797. 

[a]  It  is  not  necessary  to  recite  the 
statute,  for  the  violation  of  which  the 
action  is  brought.  "It  is  only  neces- 
sary for   the   party   seeking    to    avail 


himself  of  it,  to  state  facts  which 
bring  his  case  within  the  provisions  of 
the  statute,  and  generally  to  refer  to 
it.  .  .  .  All  the  circumstances  es- 
sential to  support  the  action  must  be 
alleged,  or  in  substance  appeal  on  the 
face  of  the  declaration."  Bayard  v. 
Smith,  17  Wend.  (N.  Y.)  88. 

[b]  In  an  action  brought  under  a 
statute,  providing  that  if  any  person 
shall  carry  away  any  stone,  etc.,  in 
which  he  has  no  interest  or  right,  being 
on  land  not  his  own,  he  shall  pay  to 
the  party  injured  treble  the  value  of 
the  thing  so  carried  away,  the  petition 
alleging  that  defendant  "without  leave 
entered  upon  said  premises  and  dug  up 
and  carried  away  stone  of  the  value, 
etc.,  to  his  damage,  etc.,"  and  pray- 
ing judgment  "as  in  such  cases  by 
statute  provided,"  states  but  a  com- 
mon-law action  for  damages;  for  it 
does  not  state  that  the  defendant  had 
no  interest  or  right  in  the  thing  car- 
ried away,  nor  that  it  was  on  land 
not  his  own.  The  reference  made  to 
the  statute  in  the  prayer  for  judgment 
does  not  entitle  plaintiff  to  judgment 
for  treble  damages.  Pitt  v.  Daniel,  82 
Mo.  App.  168. 

75.  Cal. — Chipman  v.  Emerie,  5  Cal. 
239.  Conn. — Dunbar  v.  Jones,  87  Conn. 
253,  87  Atl.  787.  Ky.— Bell  v.  Norris, 
79  Ky.  48.  Me. — Palmer  v.  President, 
etc.,  18  Me.  166,  36  Am.  Dec.  710.  Mich. 
Hitchcock  V.  Pratt,  51  Mich.  263,  16 
N.  W.  639.  N.  Y.— Bayard  v.  Smith, 
17  Wend.  88.  Pa. — Hughes  v.  Stevens, 
36  Pa.  320.  Vt. — Montgomery  v.  Ed- 
wards, 45  Vt.  75. 

[a]  In  order  to  recover  treble  dam- 
ages pursuant  to  a  statute,  the  "dec- 
laration should  tefer  to  the  act,  so  that 
the  defendant  may  be  apprised  of  the 
extent  of  the  demand."  Newcomb  «. 
Butterfleld,  8  Johns.   (N.  T.)   342. 

[b]  Where  plaintiff  states  a  cause 
of  action  (1)  for  the  recovery  of  single 
damages,  he  is  not  entitled  to  the  re- 
covery of  double  'daipages  under  a 
statute  applicable  to  the  circumstances 
of  the  case  (Bell  v.  Providence  Gas 
Co.,   36   E.   L   382,   90    Atl.    743),    (2) 
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or  conclude  to  the  damage  of  the  plaintiff  against  the  form  of  the 
statute.'^ 

C.  Injuries  to  the  Person."  —  1.  Physical  Pain.  —  Physical 
suffering,  as  a  rule,  need  not  be  specially  pleaded,^^  and,  where  it  ap- 
pears from  the  coniplaint  that  plaintiff  is  certain  to  suffer  physical 
pain  in  the  future,  damages  therefor  may  be  recovered,  although  not 
specifically  averred.''^  Thus,  an  allegation  of  permanent  injury'"  or 
an  averment  that  plaintiff  has  not  yet  recovered  from  his  injuries  are 
ordinarily  sufficient  to  authorize  a  recovery  for  future  physical  suffer- 


even  though  he  asks  for  such  damages 
in  his  prayer.  Pitt  v.  Daniel,  82  Mo. 
App.   168. 

[c]  But  where  plaintiff  brings  an 
action  for  treble  damages  under  a  stat- 
ute and  the  case  falls  within  the  ex- 
ceptions to  the  statute,  recovery  may 
be  had  under  such  complaint  for  single 
damages;  for  "the  demand  for  treble 
damages  necessarily  includes  single 
damages."  Clark  v.  Field,  42  Mich. 
342,  4  N.  W.  19. 

76.  Lowe  V.  Harrison,  8  Mo.  350. 
3ee  White  v.  Maxcy,  64  Mo.  552;  Ken- 
nayde  v.  Pacific  Ey.,  45  Mo.  255;  Eoyse 
V.  May,  93  Pa.  454;  Eees  v.  Emerick, 
6  Serg.  &  E.  (Pa.)  286. 

[a]  In  an  action  in  which  plain- 
tiff seeks  to  recover  double  damages 
for  the  wrongful  seizure  of  his  prop- 
erty, and  if  the  property  be  sold,  for 
double  the  value  thereof,  he  must  ex- 
pressly declare  upon  the  statute.  "The 
demand  for  such  damages  must  recite 
the  statute,  or  conclude  to  the  damage 
of  the  plaintiff  contrary  to  the  form 
of  the  statute."  Bell  v.  Norris,  79 
Ky.  48. 

[b]  Where  the  declaration  contains 
several  counts  at  common  law  and 
tinder  a  statute  and  only  the  last  count 
concludes  against  the  form  of  the  stat- 
ute, such  concluding  allegation  cannot 
be  regarded  as  relating  to  the  other 
counts  in  the  declaration.  Lowe  v.  Har- 
rison,  8   Mo.   351. 

77.  Description  of  Injury.  —  See 
supra,  I,  A. 

78.  Ga.— Central  E.  &  Bkg.  Co.  v. 
Lanier,  83  Ga.  587,  10  S.  E.  279.  Ind, 
Indianapolis,  etc.  Co.  V.  Gillaspy,  56 
Ind.  App.  332,  105  N.  E.  242.  Mo. 
Brown  v.  Hannibal  &  St.  J.  E.  Co.,  99 
Mo.  310,  12  S.  W.  655.  Neb.— Fink  v. 
Busch,  83  Neb.  599,  120  N.  W.  167. 
Pa. — Smith  v.  Pennsylvania  E,  Co.,  246 
Pa.  370,  92  Atl.  318.  Tex.— Waterman, 
etc.  Co.  V.  Shaw  (Tex.  Civ.  App.),  165 
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S.  W.  127.     Wash.— Bowen  v.  Smyth, 
68  Wash.  513,  123  Pae.  1016. 

79.  Del. — Travers  v.  Hartman,  92 
Atl.  855.  Kan. — Williamson  v.  Prairie, 
etc.  Co.,  96  Kan.  238,  146  Pae.  316. 
Mo. — Fuchs  V.  St.  Louis  Transit  Co., 
Ill  Mo.  App.  574,  86  S.  W.  458.  Tex. 
Waterman  Lumb.  Co.  v.  Shaw  (Tex. 
Civ.  App.),  165  S.  W.  127. 

80.  Ga. — Atlanta,  etc.  E.  Co.  v.  John- 
son, 66  Ga.  259.  Mo. — Gerdes  v.  Chris- 
topher, etc.  Co.,  25  S.  W.  557.  N.  Y. 
Schuler  v.  Third  Ave.  E.  Co.,  20  N.  Y. 
Supp.  683.  Tex. — Texas  &  P.  Ey.  Co. 
«.  Goldman  (Tex.  Civ.  App.),  51  S.  W. 
275. 

[a]  When  the  injury  is  permanent 
and  future  pain  reasonably  certain,  "a 
general  allegation  of  damages  will  be 
a  sufficient  basis  for  allowing  compen- 
sation for  these  elements."  Gerdes  v. 
Christopher,  etc.  Co.  (Mo.),  25  S.  W. 
557. 

[b]  Where  the  complaint  alleged, 
that  plaintiff  received  "serious  and 
permanent  injuries"  and  plaintiff 
asked  for  damages  "for  physical  pain  ' 
and  suffering,  and  for  mental  anguish, 
as  aforesaid,  and  for  his  permanent 
injuries,"  the  complaint  is  sufficient 
to  warrant  the  court  in  submitting  the 
question  of  future  pain  and  suffering 
to  the  jury,  although  there  might  be 
a  future  disability  without  pain,  suf- 
fering or  mental  anguish.  Westercamp 
V.  Brooks,  115  Iowa  159,  88  N.  W. 
372. 

[e]  Contra. — ^Where  in  a  complaint 
based  upon  permanent  injuries  it  is 
alleged  that  plaintiff  "has  suffered 
mental  and  physical  pain,  to  recom- 
pense which  $150  would  be  reasonable 
damages,"  and  it  is  not  alleged  that 
plaintiff  will  probably  suffer  either 
physical  or  mental  pain  in  the  future, 
the  mere  allegation  that  plaintiff's  in- 
juries are  permanent  is  not  a  basis  for 
the  recovery  of  damages    for    future 
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ing.®^  But  where  the  inference  of  such  suffering  is  indirectly  negatived 
by  averments  of  the  complaint,,  damages  for  future  suffering  cannot 
be  allowed.^^ 

2,  Mental  Suffering,  —  Damages  for  mental  suffering  connected 
with  physical  pain  are  recoverable  without  specific  averment  of  such 
mental  suffering.^^  In  actions,  sounding  in  tort,  in  which  damages  for 
mental  suffering  unaccompanied  by  physical  injury  are  sought  to  be 
recovered,  the  complaint  must  show  that  the  wrong  complained  .of  was 
done  wilfully.^* 

Where  the  action  is  based  upon  breach  of  contract,  it  must  appear 
from  the  complaint  either  that  the  breach  in  its  nature  constitutes  a 
wilful  tort,*^  or  that  the  nature  of  the  contract  is  such  that  it  was 


suffering.  Houston  &  T.  C.  E.  Co.  v. 
Liudsey,  51  Tex.  Civ.  App.  67,  110  S. 
W.-  995. 

81.  Meier  v.  Shrunk,  79  Iowa  17,  44 
N.  W.  209;  Feeney  v.  Long  Island  E. 
Co.,  116  N.  Y.  375,  22  N.  E.  402. 

[a]  "Where  it  is  alleged  in  the  peti- 
tion that  by  reason  of  the  injuries 
"plaintiff  became  sick,  sore,  and  lame, 
and  suffered  great  bodily  and  mental 
pain  and  anguish,  and  continued  to 
suffer  for  a  long  time  thereafter;  that 
plaintiff  has  suffered  great  pain  and 
loss  of  time,  and  was  put  to  great 
expense,"  damages  for  future  pain  or 
anguish  are  not  recoverable,  there  be- 
ing no  allegation  in  the  petition  that 
there  has  not  been  a  recovery  from 
the  injuries.  Shultz  v.  Grifath,  103 
Iowa  150,  72  N.  W.  445. 

82.  Palmer  v.  Waterloo,  138  Iowa 
296,  115  N.  W.  1017,  as  by  alleging 
past  suffering  and  damage  therefrom 
in  a  specified  sum,  without  mentioning 
future  suffering. 

83.  Cal. — Eyan  v.  Oakland  Gas,  L. 
&  H.  Co.,  21  Cal.  App.  14,  130  Pac. 
693.  Ga.— Nashville,  G.  &  St.  L.  E. 
Co.  V.  Miller,  120  Ga.  453,  47  S.  E. 
959.  m. — Tomasi  v.  Donk  Bros.  Coal 
&  C.  Co.,  257  111.  70,  100  N.  E.  353. 
Mo. — Truel  v.  Missouri,  K.  &  T.  E.  Co., 
143  Mo.  App.  380,  128  S.  W.  223; 
Pleddermann  v.  St.  Louis  Transit  Co., 
134  Mo.  App.  199,  113  S.  W.  1143. 
Neb.— Pink  v.  Busch,  83  Neb.  599,  120 
N.  W.  167.  N.  Y.— Caldwell  v.  Central 
Park,  etc.  E.  Co.,  7  Misc.  67,  27  N.  Y. 
Supp.  397.  Tex. — Allen  v.  Bland  (Tex. 
Civ.  App.),  168  S.  W.  35;  Waterman 
Lumb.  Co.  V.  Shaw  (Tex.  Civ.  App.), 
165  S.  W.  127.  Wis.— McCoy  v.  Mil- 
waukee St.  Ey.  Co.,  88  Wis.  56,  59  N. 
W.  453. 


[a]  The  law  infers  bodily  pain  and 
physical  suffering  from  personal  in- 
juries and  it  "implies  as  well  that  in- 
jury to  the  feelings  and  mental  anguish 
results  from  personal  injury."  Stew- 
art V.  Watson,  133  Mo.  App.  44,  112 
S.  W.  762. 

84.  Colo. — Hall  v.  Jackson,  24  Colo. 
App.  225,  134  Pac.  151.  Ga. — i)unn  v. 
Western  Union  Tel.  Co.,  2  6a.  App. 
845,  59  S.  E.  189.  Ind.— Kline  v.  Kline, 
158  Ind.  602,  64  N.  B.  9.  Mass.— Spade 
V.  Lynn  &  Boston  E.  Co.,  168  Mass. 
285,  47  N.  E.  88,  60  Am.  St.  Eep.  393. 
Mo.— Wilson  V.  St.  Louis  &  S.  F.  E. 
Co.,  160  Mo.  App.  649,  142  S.  W.  775; 
Carter  v.  Oster,  134  Mo.  App.  146,  112 
S.  W.  995;  Smith  v.  Atchison,  T.  &  S. 
F.  E.  Co.,  122  Mo.  App.  85,  97  S.  W. 
1007. 

Contra. — ^Birmingham  Trans.  &  T.  Co. 
V.  Still,  7  Ala.  App.  556,  61  So.  611; 
Western  Union  Tel.  Co.  v.  Eogers,  68 
Miss.  748,  9  So.  823,  24  Am.  St.  Eep. 
300. 

[a]  While  ordinarily  damages  for 
mental  suffering  apart  from  physical 
injuries  cannot  be  recovered,  there  is 
a  "general  concurrence  in  the  view 
that  the  rule  has  no  application  to 
wilful  and  wanton  wrongs  and  those 
committed  with  the  intention  of  caus- 
ing mental  distress  and  injured  feel- 
ings." Lonergan  v.  Small  &  Co.,  81 
Kan.  48,  105  Pac.  27. 

[b]  In  the  federal  courts  mental 
suffering  not  arising  from  some  physical 
injury  does  not  constitute  a  basis  for 
the  recovery  of  damages.  Kyle  v.  Chi- 
cago, E.  I.  &  P.  E.  Co.,  182  Fed.  613, 
105  C.  0.  A.  151. 

85.  Colo. — Bleeeker  v.  Colorado  &  S. 
E.  Co.,  50  Colo.  140,  114  Pac.  481. 
Ga. — Louisville  &  N.  E.  Co.  v.  Wilson, 
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within  the  contemplation  of  the  parties  that  a  breach  thereof  would 
necessarily  cause  mental  suffering.*^ 

3.  Expenses  for  Medical  Attendance  and  Nursing.  —  Expenses  for 
medical  and  surgical  attendance*'^  and  nursing  generally**  must  be 
averred.  In  some  cases,  however,  it  has  been  held  that  where  medical 
or  surgical  attendance  would  ordinarily  be  a  necessary  consequence 
of  the  injury  alleged,  such  attendance  need  not  be  specially  pleaded.*^ 


123  Ga.  62,  51  S.  E.  24,  Mimi.— Lindh 
V.  Great  Northern  Ey.  Co.,  99  Minn. 
408,  109  N.  W.  823;  Larson  v.  Chase, 
47  Minn.  307,  50  N.  W.  238,  28  Am. 
St.  Eep.  370. 

[a]  Where  plaintiff  alleged  that  a 
conductor  of  the  train  of  which  he  was 
a  passenger,  used  abusive  language  to- 
ward him,  causing  him  mental  suffer- 
ing and  humiliation,  the  complaint 
"certainly  was  good  as  against  a  gen- 
eral demurrer."  Cole  v.  Atlanta  &  W. 
P.  K.  Co.,   102   Ga.  474,  31  S.  B.  107. 

[b]  In  an  action  against  a  common 
carrier  for  mutilating  the  body  of  plain- 
tiff'?  deceased  wife  by  wilfully  expos- 
ing the  corpse,  while  in  course  of 
transportation,  to  rain,  in  which  the 
only  damages  alleged  consisted  in  men- 
tal suffering,  a  demurrer  to  the  com- 
plaint on  the  ground,  that  it  did  not 
state  a  cause  of  action  was  properly 
overruled.  Stallman  v.  Shea,  99  Minn. 
422,  109  N.  W.  824. 

86.  Eenihan  v.  Wright,  125  Ind.  536, 
25  N.  E.  822,  21  Am.  St.  Eep.  249. 

[a]  This  rule  has  been  applied  in 
the  so-called  "telegraph  cases"  on  the 
theory  that  the  "defendant  must  have 
known  that  the  non-delivery  of  the 
message  would  result  in  disappointment 
and  mental  anguish  to  the  plaintiff." 
Western  Union  Tel.  Co.  v.  Long,  148- 
Ala.  202,  41  So.  965. 

[b]  ■  In  an  Indiana  case,  however,  it 
was  held  that  the  complaint  in  such 
case  must  show  facts  from  which  the 
court  could  determine  "whether  or  not 
what  took  place  was  sufficient  to  charge 
the  company  with  notice."  Western 
Union  Tel.  Go.  v.  Henley,  23  Ind.  App. 
14,  54  N.  E.  775. 

[c]  In  an  action  for  damages  for 
mental  suffering  caused  by  the  delay 
in  transportation  of  a  corpse,  an  order 
of  court,  sustaining  a  demurrer  to  the 
complaint  is  erroneous,  for  there  seems 
to  be  "no  valid  reason,  why,  if  a  re- 
covery can  be  had  for  mental  suffering 
resulting  from  the  failure  to  deliver  a 
telegraph      message      announcing     the 
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death,  like  damages  should  be  here 
denied."  Hale  v.  Bonner,  82  Tex.  33, 
17  S.  W.  605. 

87.  Ga. — Western  Union  Tel.  Co.  v. 
Griffith,  111  Ga.  551,  36  S.  E.  859.  Ind. 
Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  v. 
Lynch,  ,43  Ind.  App.  177,  87  N.  E.  40. 
Ky. — Lexington  &  E.  E.  Co.  tf.  Fields, 
152  Ky.  19,  153  S.  W.  43;  Louisville 
&  N.  E.  Co.  V.  Moore,  150  Ky.  692,  150 
S.  W.  849;  Macon  v.  Paducah  St.  Ey. 
Co.,  110  Ky.  680,  62  S.  W.  496;  Illinois 
Cent.  E.  Co.  v.  Hanberry,  23  Ky.  L. 
Eep.  1867,  63  S.  W.  417.  Mo.— Field 
V.  Metropolitan  St.  Ey.  Co.,  156  Mo. 
App.  646,  137  S.  W.  1000.  Tex.— San 
Antonio  Tract.  Co.  v.  Cassanova  (Tex. 
Civ.  App.),  154  S.  W.  1190;  Neville 
V.  Mitchell,  28  Tex.  Civ.  App.  89,  66 
S.  W.  579;  Houston  City  St.  Ey.  Co. 
V.  Eichart  (Tex.  Civ.  App.),  27  S.  W. 
920. 

[a]  The  fact,  that  expenses  have 
been  incurred  for  medical  attention, 
hospital  fees,  etc.,  and  obligations  as- 
sumed therefor,  is  in  the  nature,  of 
special  damages,  and  "under  the  great 
weight  of  authority  must  be  specially 
pleaded."  Eevel  v.  Pruitt,  42  Okla. 
696,  142  Pac.  1019. 

[b]  An  allegation  of  expenditure 
for  medical  attendance  includes  ex- 
penses incurred  for  medicine.  Knapp 
V.  Sioux  City  &  P.  Ey.  Co.,  71  Iowa  41, 
32  N.  W.  18. 

88.  Colo. — Boulder  v.  Stewardson, 
26  Colo.  App.  290,  143  Pac.  820.  la. 
Wissler  v.  Atlantic,  123  Iowa  11,  98 
N.  W.  131.  Mo. — Hicks  v.  Hammond 
Pack.  Co.,  184  Mo.  App.  672,  171  S.  W. 
937.  Okla.— Eevel  v.  Pruitt,  42  Okla. 
696,  142  Pac.  1019.  Tex. — Texas,  etc. 
Ey.  Co.  V.  Short  (Tex.  Civ.  App.),  58 
S.  W.  56.  Utah. — Mickelson  v.  New 
East  Tintic  Ey.  Co.,  23  Utah  42,  64 
Pac.  463.  Wash. — ^Stowe  v.  La  Conner 
T.  &  T.  Co.,  39  Wash.  28,  80  Pac.  856, 
81  Pac.  97. 

89.  Broken  Hips  and  Eibs. — Evans- 
ville  &  T.  H.  E.  Co.  v.  Holcomb,  9  Ind. 
App.  198,  36  N.  B.  39. 
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It  is  not  necessary  to  itemize  the  expenditures  for  medical  attendance,^" 
but  a  general  allegation  of  expenses  incurred  for  medical  attendance 
and  nursing  in  a  certain  sum  is  suffieient.^^  However,  an  averment 
that  plaintiff  has  incurred  liability  for  large  sums  on  account  of 
medical  attendance  and  will  in  the  future  have  to  incur  such  expense 
is  too  general.'^ 

Under  an  allegation  that  plaintiff  has  "expended"  a  specified  sum 
for  medical  treatment  he  can  recover  such  sums  only  as  were  actually 
paid  by  him.^^  But  where  plaintiff  alleges  that  he  has  incurred 
liability  for  medical  services,  it  is  immaterial'*  to  the  recovery  whether 


[a]  Broken  Leg. — ^Hawes  v.  O'Reil- 
ly, 126  Pa.  440,  17  Atl.  642. 

[b]  Fingers  Crushed.  —  Northern 
Pae.  E.  Co.  v.  Hess,  2  Wash.  383,  26 
Pac.  866. 

[e]  In  the  case  of  a  severe  bodily 
injury  the  services  of  a  physician  are 
"so  essentially  necessary,  that  they 
may  be  recovered  as  a  part  of  the 
gejieral  damages  directly  resulting  from 
the  injury."  Folsom  v.  Underhill,  36 
Vt.  580. 

90.  Del. — Hunter  v.  Philadelphia,  B. 
&  W.  E.  Co.,  1  Boyce  (Del.)  5,  75  Atl. 
062.  Fla.— EufiE  v.  Georgia,  S.  &  F.  E. 
Co.,  67  Fla.  224,  64  So.  782.  la.— Wiss- 
ler  V.  Atlantic,  123  Iowa  11,  98  N.  W. 
131.  Ohio.— Toledo,  etc,  Ey.  Co.  v. 
Tucker,  13  Ohio  C,  C.  411.  Ore.— Tur- 
ney  v.  Southern  Pac.  Co.,  44  Ore.  280, 
75  Pac.  144,  76  Pac.  1080.  Tex.— Gal- 
veston H.  &  H.  Co.  V.  Greb  (Tex.  Civ. 
App.),  132  S.  W.  489;  Missouri,  K. 
&  T.  Ey.  Co.  V.  Simmons,  12  Tex.  Civ. 
App.  500,  33  S.  W.  1096;  Atchison,  T. 
&  S.  F.  Ey.  Co.  V.  Click  (Tex.  Civ. 
App.),  32  S.  W.  226.  Wash.— Northern 
Pac.  E.  Co.  V.  Hess,  2  Wash.  383,  26 
Pae.  866.  Wis.— Schmidt  v.  Pfeil,  24 
Wis.  452. 

Necessity  of  Itemizing  Damages. 
See  supra,  1,  B,  1,  c,  (II). 

91.  Colo. — Boulder  v.  Stewardson, 
26  Colo.  App.  290,  143  Pac.  820.  Ky. 
Lexington  E.  Co.  v.  Britton,  130  Ky. 
676,  141  S.  W.  295;  Jesse  v.  Shuck,  11 
Ky.  L.  Eep.  463,  12  S.  W.  304.  Mo. 
Franklin  v.  Butcher,  144  Mo.  App.  660, 
129  S.  W.  428.  Tex.— St.  Louis  S.  W. 
Ey.  Co.  V.  Stonecypher,  25  Tex.  Civ. 
App.  569,  63  S.  W.  946;  Houston  &  T. 
C.  E.  Co.  V.  Stuart  (Tex.  Civ.  App.), 
48  S.  W.  799;  Missouri,  K.  &  T.  E.  Co. 
V.  Simmons,  12  Tex.  Civ.  App.  500,  33 
S.  W.  1096. 

[a]  Where  it  was  alleged  by  plain- 
tiff that  "in  consequence  of  the  injur- 


ies inflicted  on  his  daughter  by  the  neg- 
ligence of  defendant,  it  became  neces- 
sary to  perform  a  surgical  operation 
upon  her  body,  to  his  great  expense 
and  damage  of  $1,000,  such  an  allega- 
tion is  sufficiently  specific.  San  An- 
tonio St.  Ey.  Co.  V.  Muth,  7  Tex.  Civ. 
App.  443,  27  S.  W.  752. 

92.  Ky. — Macon  v.  Paducah  St.  Ey. 
Co.,  110  Ky.  680,  62  S.  W.  496.  Mo. 
Hicks  1'.  Hammond  Pack.  Co.,  184  Mo. 
App.  672,  171  S.  W.  937.  Tex.— Dallas 
V.  Jones  (Tex.),  53  S.  W.  377;  The 
Oriental  v.  Barclay,  16  Tex.  Civ.  App. 
193,  41  S.  W.  117;  Missouri,  K.  &  T. 
Ey.  Co.  V.  Simmons,  12  Tex.  Civ.  App. 
500,  33  S.  W.  1096. 

93.  Simeone  v.  Lindsay,  6  Penne. 
(Del.)  224,  65  Atl.  778;  El  Paso  Elec. 
Ey.  Co.  V.  Sierra  (Tex.  Civ.  App.),  109 
8.  W.  986;  Missouri,  K.  &  T.  Ey.  Co. 
V.  Eeasor,  28  Tex.  Civ.  App.  302,  68  S. 
W.  332. 

[a]  A  "recovery  cannot  be  allowed 
for  unpaid  medical  expenses  incurred 
by  the  plaintiff  under  an  allegation  and 
prayer  for  no  other  expenses  than 
those  he  has  incurred  and  paid. ' '  Hicks 
V.  Hammond  Pack.  Co.,  184  Mo.  App. 
672,  171  S.  W.  937. 

94.  Gibbs  v.  Poplar  Bluff  L.  &  P. 
Co.,  142  Mo.  App.  19,  125  S.  W.  840; 
Texas  &  P.  Ey.  Co.  v.  Cornelius,  10  Tex. 
Civ.  App.  125,  30  S.  W.  720. 

[a]  In  an  action  for  injuries  in 
which  it  is  alleged  by  plaintiff  that 
"he  had  been  put  to  a  great  expense" 
for  medical  attendance,  etc.,  such  al- 
legation does  not  limit  the  scope  of 
inquiry  to  expenses  actually  paid  by 
him,  but  the  words  "put  to  expense" 
must  be  understood  to  mean  "had  in- 
curred or  been  compelled  to  incur  ex- 
pense" and  the  word  "expense"  in- 
cludes all  such  charges,  whether  paid 
for  or  not.  Booker  v.  Southwest  Mis- 
souri E.  Co.,  144  Mo.  App.  273,  128 
S.  W.  1012. 
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the  indebtedness  has  been  paid,  provided  that  the  charges  are 
reasonable.'^ 

4.  Impairment  and  Loss  of  Earning  Capacity.  —  A  complaint  show- 
ing a  physical  and  mental  condition  of  plaintiff  in  consequence  of  the 
injuries,  which  would  necessarily  result  in  an  impairment  of  future 
earning  capacity,  is  sufficient  to  sustain  a  judgment  therefor.'* 

Averments  of  inability  to  attend  to  the  usual  vocation,'^  or  to  per- 
form any  labor,'^  or  of  a  permanent  injury  of  such"  a  character  as  in- 
dicates an  impairment  of  earning  capacity''  are  sufficient  to  authorize 


95.  Eoas  V.  Stamford,  88  Conn.  260, 
91  Atl.  201;  Herndon  v.  Springfield, 
137  Mo.  App.  513,  119  S.  W.  467. 

96.  111.— Barnes  v.  Danville  St.  E. 
&  L.  Co.,  235  111.  566,  85  N.  E.  921,  126 
Am.  St.  Bep.  237.  Minn. — ^Palmer  v. 
Winona  E.  &  L.  Co.,  78  Minn.  138,  80 
N.  W.  869.  Mo.— Corby  v.  Missouri  & 
K.  Tel.  Co.,  231  Mo.  417,  132  S.  W. 
712;  Seholl  V.  Grayson,  147  Mo.  App. 
652,  127  S.  W.  415.  Ore.— Sigel  v.  Port- 
land Ey.,  L.  &  P.- Co.,  67  Ore.  285,  135 
Pac.  866.  Tex. — Memphis  C.  O.  Co.  v. 
Tolbert  (Tex.  Civ.  App.),  171  S.  W. 
309. 

[a]  It  is  not  improper  for  the  court 
to  allow  the  jury  to  consider  dimin- 
ished earning  capacity  as  an  element 
of  damages  to  be  awarded,  though  a 
diminution  of  earning  capacity  is  not 
specifically  pleaded.  Missouri,  K.  &  T. 
Ey.  Co.  V.  Johnson  (Tex.  Civ.  App.), 
37  S.  W.  771. 

[b]  In  Kentucky  damages  for  im- 
pairment of  plaintiff's  earning  power 
must  be  specially  pleaded.  Louisville, 
etc.  E.  Co.  'B.  Moore,  150  Ky.  692,  150 
S.  W.  849;  Central  Kentucky  Tract.  Co. 
V.  Chapman,  130  Ky.  342,  113  S.  W. 
438. 

Necessity  of  Alleging  Permanent  In- 
jury.— ^See  supra,  I,  A,  3,  b. 

97.  ni.— Chicago  City  Ey.  Co.  ■».  An- 
derson, 182  III.  298,  55  N.  E.  366;  North 
Chicago  St.  E.  Co.  v.  Brown,  178  111. 
187,  52  N.  E.  864;  Wabash  Western  Ey. 
Co.  V.  Friedman,  146  III.  583,  30  N.  E. 
353,  34  N.  E.  1111.  Mo.— Gerdes  v. 
Christopher,  etc.  Co.,  25  S.  W.  557. 
IT.  Y.— Keiffert  v.  Nassau,  etc.  E.  Co., 
51  App.  Div.  301,  64  N.  Y.  Supp.  922. 
Ore.— Sigel  v.  Portland  Ey.,  L.  &  P. 
Co.,  67  Ore.  285,  135  Pac.  866.  Tex. 
Texas  Cent.  Ey.  Co.  v.  Burnett,  80  Tex. 
536,  16  S.  W.  320;  Texas  &  P.  Ey.  Co. 
V.  Bigham  (Tex.  Civ.  App.),  36  S.  W. 
1111.  Wis.— Luck  V.  Eipon,  52  Wis.  196, 
8  N.  W.  815. 
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[a]  Where  it  is  alleged  in  the  com- 
plaint that  "plaintiff  is  a  minister  of 
the  gospel,  and  that  his  said  injuries 
render  him  unable  to  carry  on  said 
occupation  on  account  of  a  partial  loss 
of  voice,"  such  averment  is  sufiicient 
to  authorize  recovery  for  impairment  of 
earning'  capacity.  Warsaw  v.  Tisher,  24 
Ind.  App.  46,  55  N.  E.  42. 

98.  Colo. — Union  Pac.  E.  Co.  v. 
Shovell,  39  Colo.  436,  89  Pac.  764. 
Conn. — Cordner  v.  Hall,  84  Conn.  117, 
79  Atl.  55.  Mass. — Millmore  v.  Boston 
Elev.  E.  Co.,  198  Mass.  370,  84  N.  E. 
468.  Mich. — McKormick  v.  West  Bay 
City,  110  Mich.  265,  68  N.  W.  148.  Mo. 
Gurley  v.  Missouri  Pac.  Ey.  Co.,  122 
Mo.  141,  26  S.  W.  953;  Schmitz  v.  St. 
Louis,  L  M.  &  S.  Ey.  Co.,  119  Mo.  256, 
24  S.  W.  472,  23  L.  E.  A.  250.  N.  Y. 
Miller  v.  Manhattan  Ey.  Co.,  26  N.  Y. 
Supp.  162.  Tex. — Galveston,  etc.  Ey. 
Co.  V.  Parish  (Tex.  Civ.  App.),  93  S. 
W.  682;  San  Antonio,  etc.  Ey.  Co.  «. 
Beam  (Tex.  Civ.  App.),  50  S.  W.  411. 
Utah. — Loofbourow  v.  TJtah  Light  &  E. 
Co.,  33  Utah  480,  94  Pac.  981. 

[a]  Allegations  that  "the  injuries 
were  permanent  and  such  as  to  require 
constant  nursing,"  and  that  plaintiff 
is  "unable  to  perform  a,ny  kind  of 
work,"  are  sufficient  to  authorize  proof 
of  plaintiff's  earning  capacity  in  the 
future.  San  Antonio,  etc.  Co.  i).  Pro- 
bandt  (Tex.  Civ.  App.),  125  S.  W. 
931. 

99.  Oal.— Treadwell  v.  Whittier,  80 
Cal.  574,  22  Pac.  266,  5  L.  E.  A.  498. 
Ind. — Terre  Haute  Elee.  Co.  v.  Watson, 
33  Ind.  App.  124,  70  N.  B.  993.  la. 
Bailey  v.  Centerville,  108  Iowa  20,  78 
N.  W.  831.  Ky.— Louisville  &  N.  E. 
Co.  V.  Grassman,  147  Ky.  618,  144  S. 
W.  748;  'Cumberland  Tel.  &  Tele.  Co. 
V.  Overfield,  127  Ky.  548,  106  S.  W. 
242.  Mich. — Moore  v.  Kalamazoo,  109 
Mich.  176,  66  N.  W.  1089.  Mo.— Schmidt 
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recovery  of  damages  for  impairment  of  such  capacity.^ 

Damages  for  loss  of  time^  and  earnings,'  already  sustained  by  rea- 
son of  a  personal  injury,  are,  as  a  rule,  considered  special  damages;* 


V.  St.  Louis  Transit  Co.,  163  Mo.  App. 
412,  143  S.  W.  867;  Perrier  v.  Shoen- 
berg  Merc.  Co.,  158  Mo.  App.  533,  138 
S.  W.  893.  Mont.— Hamilton  v.  Great 
Falls  St  Ey.  Co.,  17  Mont.  334,  42  Pac. 
860,  43  Pac.  713.  N.  Y.— Frobisher  v. 
Fifth  Ave.  Transp.  Co.,  151  N.  Y.  431, 
45  N.  E.  839.  Pa.— Eeitler  v.  Pennsyl- 
vania E.  Co.,  238  Pa,  1,  85  Atl.  1000; 
Ackerman  v.  Williamsport,  227  Pa.  591, 
76  Atl.  421.  Tex.— St.  Louis  S.  W.  Ey. 
Co.  V.  Garber,  51  Tex.  Civ.  App.  70,  111 
S.  W.  227;  Galveston,  H.  &  S.  A.  Ey. 
Co.  V.  Clark,  21  Tex.  Civ.  App.  167, 
51  S.  W.  276;  Christie  v.  Galveston  City 
E.  Co.  (Tex.  Civ.  App.),  39  S.  W.  63S; 
Texas  &  P.  Ey.  Co.  v.  Bowlin  (Tex.  Civ. 
App.),  32  S.  W.  918. 
See  supra,  I,  A,  3,  b. 

[a]  An  allegation  that  the  plaintiff 
"will  continue  to  be  permanently  dis- 
abled on  account  of  said  accident,  and 
will  continue  to  suffer  physical  pain 
and  mental  anguish  on  account  there- 
of," is  broad  enough  to  cover  loss  of 
time  in  the  future.  It  certainly  charges 
permanent  disablement  and  consequent 
damage,  and  is  broad  enough  to  cover 
loss  of  time  on  account  thereof."  Cut- 
ter V.  Des  Moines  (Iowa),  113  N.  W. 
1081. 

[b]  Where  plaintiff's  injuries  were 
"fully  described  in  her  complaint,  and 
from  their  nature  and  extent  it  was 
apparent  to  any  one  that  the  injuries 
described  would  necessarily,  for  some 
time  at  least,  deprive"  plaintiff  of  the 
ability  to  follow  her  usual  vocation,  it 
"is  not  necessary  to  specially  allege 
that  the  injured  person's  ability  to 
earn  money  was  impaired."  Atwood 
V.  Utah  L.  &  Ey.  Co.  (Utah),  140  Pac. 
137. 

1.  Mich. — Strudgeon  v.  Sand  Beach, 
107  Mich.  496,  65  N.  W.  616,  Pa. 
Eeese  v.  Hershey,  163  Pa.  253,  29  Atl. 
907,  43  Am.  St.  Eep.  795.  Tex. — Green- 
ville V.  Branch  (Tex.  Civ.  App.),  152 
S.  W.  478. 

[a]  Under  an  allegation  that  plain- 
tiff has  been  permanently  incapacitated 
to  labor,  "evidence  of  his  age,  prob- 
able expectancy  of  life  and  earnings, 
etc.,  is  admissible,  upon  the  issue  of  his 
diminished  capacity  to  labor  and  earn 
money  in  the  future,  to  be  considered 


together  with  all  the  evidence  in  esti- 
mating his  probable  loss."  St.  Louis, 
etc.  Ey.  Co.  v.  Garber,  51  Tex.  Civ. 
App.  70,  111  S.  W.  227. 

2.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
E.  Co.  «.  Lynch,  43  Ind.  App.  177,  87 
N.  E.  40.  Ky. — Cincinnati,  etc.  E..Co. 
V.  Silvers,  126  S.  W.  120.  Mich.— Jos- 
lin  V.  Grand  Eapids  Ice  Co.,  50  Mich. 
516,  15  N.  W.  887,  45  Am.  Eep.  54. 
Mo.— McDonald  v.  St.  Louis  &  S.  F.  E. 
Co.,  165  Mo.  App.  75,  146  S.  W.  83. 
N,  y. — Camparetti  v.  Union  Ey.  Co., 
95  App.  Div.  66,  88  N.  Y.  Supp.  425. 

[a]  Loss  of  time  is  an  element  of 
special  damage  and  must  be  pleaded  in 
order  to  authorize  proof  thereof  Texas 
&  P.  Ey.  Co.  V.  Buckalew  (Tex.  Civ. 
App.),  34  S.  W.  165. 

[b]  An  averment,  that  plaintiff 
"has  been  unable  since  he  received  said 
injury  to  do  ordinary  farm  work," 
without  a  specific  averment  that  plain- 
tiff was  a  farmer  or  had  ever  been  so 
employed,  and  without  a  statement  of 
damage  resulting  from  his  being  im- 
paired in  his  power  to  follow  this  spe- 
cial vocation,  is  insufficient  for  the  re- 
covery of  loss  of  time  of  a  special 
value.  Louisville  &  N.  E.  Co.  v.  Mason 
(Ky.),  72  S.  W.  27. 

3.  Ind.— Cleveland,  C.  C.  &  St.  L.  E. 
Co.  V.  Case,  174  Ind.  369,  91  N.  E.  238. 
Ky. — ^Illinois  Central  E.  Co.  v.  Beeler, 
142  Ky.  772,  135  S.  W.  305;  Lexington 
E.  Co.  V.  Britton,  130  Ky.  676,  114  S. 
W.  295.  Mo. — Jorkiewicz  v.  American 
Brake  Co.,  186  Mo.  App.  534,  172  S. 
W.  441;  Campbell  v.  Chillicothe,  175 
Mo.  App.  436,  162  S.  W.  309;  Snickles 
V.  St.  Joseph,  155  Mo.  App.  308,  136 
S.  W.  752;  Zongker  v.  People's  Union 
Merc.  Co.,  110  Mo.  App.  382,  86  S.  W. 
486.  N.  Y. — Mellwitz  v.  Manhattan 
Ey.  Co.,  17  N.  Y.  Supp.  112.  Tex 
Texas  &  P.  Ey.  Co.  v.  Buckalew  (Tex, 
Civ.  App.),  34  S.  W.  165. 

4.  Ind. — ^Union  Traction  Co.  v.  Sul 
livan,  38  Ind.  App.  513,  76  N.  E.  116, 
la. — Flanagan  v.  Baltimore  &  0.  E.  Co., 
83  Iowa  639,  50  N.  W.  60.  Ky.— Louis 
ville  &  N.  E.  Co.  v.  Stewart,  163  Ky 
164,  173  S.  W.  757;  Main  Jellico  Moun 
tain  C.  Co.  v.  Young,  160  Ky.  397,  169 
S.  W.  841;  Blue  Grass  Tract.  Co.  v. 
Ingles,   140   Ky.   488,    131   S.   W.    278; 
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but  in  some  cases,  in  which  the  facts  alleged  in  the  complaint  neces- 
sarily implied  a  loss  of  past  earnings,  damages  for  such  loss  were 
held  recoverable,  though  not  specially  pleaded.® 

An  averment  of  "loss  of  time"  in  a  complaint  for  injuries  is  the 
same  in  legal  effect  as  an  averment  of  "loss  of  earnings."*  And  an 
allegation  that  plaintiff  owing  to  his  injuries  has  become  totally  in- 
capacitated to  perform  any  kind  of  labor  amounts  to  an  averment  of 
loss  of  time.'  But  an  averment  of  permanency  of  the  injuries  without 
reference  to  the  earnings  of  plaintiff  is  insufficient  for  the  recovery 
of  damages  for  loss  of  earnings  already  suffered.*     And  it  has  been 


Central  Kentucky  Tract.  Co.  v.  Chap- 
man, 130  Ky.  342,  113  S.  W.  438;  South- 
ern E.  V.  Hawkins,  121  Ky.  415,  89 
S.  W.  258.  Mo. — Bush  v.  Metropolitan 
St.  Ey.  Co.,  157  Mo.  App.  504, 
137  S.  W.  1029;  Wellmeyer  v.  St. 
Louis  Transit  Co.,  198  Mo.  527, 
95  S.  W.  925;  Ingles  v.  Metropolitan 
Ey.  Co.,  145  Mo.  App.  241,  129  S.  W. 
493;  Hitchings  v.  Maryville,  134  Mo. 
App.  712,  115  S.  W.  473;  Vanbuskirk 
V.  Quiney,  O.  &  K.  C.  E.  Co.,  131  Mo. 
App.  357,  111  S.  "W.  832.  Tex.— St. 
Louis  S.  W.  Ey.  Co.  v.  Stonecypher,  25 
Tex.  Civ.  App.  569,  63  S.  W.  946. 

[a]  "Where  the  petition  in  a  per- 
sonal injury  case  is  blank  as  to  the 
amount  claimed  for  loss  of  time,  no  re- 
covery can  be  had  therefor."  Louis- 
ville &  N.  E.  Co.  V.  Stewart,  163  Ky. 
164,  173   S.  W.  757. 

Averment  of  Special  Damages. — See 
supra,  I,  B,  3. 

5.  HI.— Chatsworth  v.  Eowe,  166  III. 
114,  46  N.  E.  763.  la.— Meier  v.  Shrunk, 
79  Iowa  17,  44  N.  W.  209.  Kan,— Hia- 
watha V.  Warren,  8  Kan.  App.  209,  55 
Pae.  484.  Mo. — Neel  v.  Eyus,  149  Mo. 
App.  Ill,  130  S.  W.  76;  Wilbur  v.  South- 
west Missouri  Elec.  E.  Co.,  110  Mo. 
J^pp.  689,  85  S.  W.  671.    N.  Y.— Carples 

*  V.  New  York  &  H.  E.  Co.,  16  App. 
Div.  158,  44  N.  Y.  Supp.  670.  Tex. 
San  Antonio  &  A.  P.  Ey.  Co.  v.  Wood, 
41  Tex.  Civ.  App.  226,  92  S.  W.  259. 
Vt.— Goodell  V.  Tower,  77  Vt.  61,  58 
Atl.  790,  107  Am.  St.  Eep.  745. 

6.  Scholl  V.  Grayson,  147  Mo.  App. 
652,  127  S.  W.  415;  Slaughter  v.  Metro- 
politan St.  Ey.  Co.,  116  Mo.  269,  23 
S.  W.  760, 

7.  Ind. — ^Indianapolis  Tract.  &  Term. 
Co.  V.  Menze,  173  Ind.  31,  88  N.  E. 
929,  89  N.  E.  370.  la.— Young  v.  Gorm- 
ley,  120  Iowa  372,  94  N.  W.  922;  Meier 
V.  Shrunk,  79  Iowa  17,  44  N.  W.  209. 
Kan. — Hiawatha    v.    Warren,    8    Kan. 
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App.  209,  55  -Pac.  484.  Mich.— Moore 
V.  Kalamazoo,  109  Mich.  176,  66  N.  W. 
1089;  Williams  v.  Edmunds,  75  Mich. 
92,  42  N.  W.  534.  Mo.— Neel  v.  Eyus, 
149  Mo.  App.  Ill,  130  S.  W.  76;  Hitch- 
ings V.  Maryville,  134  Mo.  App.  712, 
115  S.  W.  473;  Wilbur  v.  Southwest 
Missouri  Elee.  E.  Co.,  110  Mo.  App. 
689,  85  S.  W.  671.  N.  Y.— Carples  v. 
New  York  &  H.  E.  Co.,  16  App.  Div. 
158,  44  N.  Y.  Supp.  670;  Miller  v.  Man- 
hattan Ey.  Co.,  26  N.  Y.  Supp.  162. 
Tex. — El  Paso,  etc.  E.  Co.  v.  Barrett 
(Tex.  Civ.  App.),  101  S.  W.  1025;  Hous- 
ton, etc.  E.  Co.  V.  Eay  (Tex.  Civ.  App.), 
28  S.  W.  256;  Campbell  v.  Wing  (Tex. 
Civ.  App.),  24  S.  W.  360;  Ft.  Worth 
&  D.  C.  E.  Co.  V.  Thompson,  2  Tex. 
Civ.  App.  170,  21  S.  W.  137.  Wis. 
Bierbaeh  v.  Goodyear  Eubber  Co.,  54 
Wis.  208,  11  N.  W.  514,  41  Am.  Eep. 
19;  Luck  V.  Eipon,  52  Wis.  196,  8  N. 
W.   815. 

[a]  Wkere  plaintiff  alleges  that  "he 
was,  by  reason  of  his  injuries,  confined 
to  his  bed  for  six  months,  and  gives 
the  amount  he  was  earning  per  month, 
so  that  it  was  merely  a  matter  of  cal- 
culation to  ascertain  how  much  was 
lost  by  the  confinement  in  the  hos- 
pital," such  allegation  is  sufficient  to 
consider  plaintiff's  loss  of  time.  Gal- 
veston, etc.  Ey.  Co.  v.  Templeton  (Tex. 
Civ.  App.),  25  S.  W.  135. 

8.  Ky. — Main  Jellico  Mountain  C. 
Co.  «.  Young,  160  Ky.  397,  169  S.  W. 
841;  Louisville  &  N.  E.  Co.  v.  Masom, 
24  Ky.  L.  Eep.  1623,  72  S.  W.  27.  Mo. 
Scholl  V.  Grayson,  147  Mo.  App. 
652,  127  S.  W.  415;  Coontz  v. 
Missouri  Pac.  Ey.  Co.,  115  Mo.  669, 
22  S.  W.  572;  Ferrier  v.  Shoenberg 
Mere.  Co.,  158  Mo.  App.  533,  138  S.  W. 
893.  Tex.— San  Antonio  &  A.  P.  E. 
Co.  1).  Wood,  41  Tex.  Civ.  App.  226, 
92  S.  W.  259;  Dallas,  etc.  Ey.  Co.  v. 
Hardy  (Tex.  Civ.  App,),  86  S.  W.  1053. 
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held  that  if  plaintiff  seeks  to  recover  damages  for  loss  of  earnings  in 
some  particular  occupation,  such  occupation  must  be  averred  in  the 
complaint.^ 

5.  Lost  Profits.  —  Loss  of  profits  in  plaintiff's  business,  by  reason 
of  a  personal  injury,  generally  must  be  specifically  averred/"  In  some 
cases  it  has  befen  held  that,  in  the  absence  of  objection  for  uncertainty, 
an  averment  of  inability  to  attend  to  the  ordinary  business  without 
a  statement  of  the  nature  of  such  business  is  sufficient  to  authorize 
proof  of  loss  in  plaintiff's  business/^  In  others,  under  such  an  aver- 
ment, proof  of  plaintiff's  business  and  loss  of  profits  was  held  ad- 


[a]  The  "loss  of  past  earnings  is  a 
kind  of  injury  which  is  not  regarded  as 
a  necessary  consequence  of  tlie  negli- 
gent act  complained  of  .  .  .  and  there- 
fore is  not  embraced  within  a  general 
allegation  of  permanent  injury  and 
damage."  Ferrier  v.  Shoenberg  Merc. 
Co.,  158  Mo.  App.  533,  138  S.  "W.  893. 

9.  Tomlinson  v.  Derby,  43  Conn.  562. 

[a]  A  complaint,  containing  no 
other  allegation  of  loss  of  earnings  ex- 
cept the  statement  "that  plaintiff  had 
been  prevented  from  attending  to  her 
ordinary  business,"  is  not  sufficient  to 
authorize  proof  of  "loss  of  earnings  in 
a  special  employment,  requiring  some 
special  skill  and  training,  and  to  which 
the  plaintiff  had  devoted  many  years 
of  her  life.  These  damages  therefore 
were  not  the  necessary  result  of  the 
acts  set  out  in  the  declaration,  and 
could  not  be  implied  by  law;  but  they 
were  special  damages  .  .  - "  Taylor 
V.  Monroe,  43  Conn.  36. 

[b]  Where  it  is  alleged  that  plain- 
tiff was  a  mill  operator,  evidence  that 
she  had  also  been  employed  as  ac- 
companist on  the  piano  is  not  admis- 
sible even  for  the  purpose  of  show- 
ing the  extent  of  the  injury.  Morris 
V.  Winchester  Repeating  Arms  Co.,  73 
Conn.  680,  49  Atl.  180. 

[c]  But  proof  of  plaintiff's  inability 
to  follow  his  occupation,  though  not 
pleaded,  is  admissible  to  show  the  ex- 
tent of  the  injury.  Yorty  v.  Case 
Threshing  Mach.  Co.,  91  Neb.  449,  136 
N.  W.  67. 

10.  Lombardi  V.  California  St.  Ey. 
Co.,  124  Cal.  311,  57  Pac.  66;  Gregory 
V.  Slaughter,  124  Ky.  345,  99  8.  W.  247, 
124  Am.  St.  Kep.  402,  8  L.  E.  A.  (N. 
S.)  1228. 

,  [a]  The  loss  of  profits  in  conducting 
a  business  involving  the  labor  of  others 
is  not  a  necessary  consequence  of  the 
injury  and,  therefore,  is  special  dam- 


age.    Silsby   V.   Michigan   Car   Co.,   95 
Mich.  204,  54-  N.  W.  761. 

[b]  The  law  implies  nominal  dam- 
ages from  an  attachment  wrongfully 
and  maliciously  sued  out,  but,  where 
general  damages  alone  are  pleaded 
"this  does  not  authorize  proof  of  spe- 
cial damage,  and  it  is  clear  that  no 
averment  of  particular  damage,  result- 
ing from  the  loss  of  reputation,  credit 
or  business,  or  of  the  withdrawal  of 
particular  customers,  is  contained  in 
it,"  and  therefore  proof  of  such  loss 
is  not  admissible.  Donnell  v.  Jones,  13  i 
Ala.  490. 

[c]  Where  plaintiff,  a  lawyer  by 
profession,  did  not  state  in  the  com- 
plaint his  occupation,  evidence  of  his 
inability  to  practice  and  the  value  of 
his  time,  is  not  admissible;  for  "as 
the  occupations  of  parties  which  are 
more  or  less  profitable  to  them  are  not 
always  matters  of  general  knowledge  in 
the  community,  a  rule  which  would  suf- 
fer the  plaintiff  to  prove  losses  in  a 
particular  employment  "under  a  gen- 
eral allegation  of  inability  to  attend 
to  business,"  might  in  some  eases  oper- 
ate very  unjustly  to  the  defendant. 
Joslin  V.  Grand  Eapids  Ice  Co.,  50  Mich. 
516,  15  N.  W.  887,  45  Am.  Eep.  54: 

11,  la. — Flanagan  v.  Baltimore  &  0. 
E.  Co.,  83  Iowa  639,  50  N.  W.  60. 
Wash.  Ter.— Columbia  &  P.  S.  E.  Co.  v. 
Hawthorne,  3  Wash.  Ter.  353,  19  Pac. 
25.  Wis. — ^Biefbach  v.  Goodyear  Eub- 
ber  Co.,  54  Wis.  208,  11  N.  W.  514. 

[a]  Where  it  was  alleged  in  the 
complaint  that  plaintiff  by  reason  of 
the  injuries  was  "hindered  from  at- 
tending to  her  usual  and  necessary 
business,  and  has  ever  since  remained 
and  continued,  and  now  is  sick,"  etc., 
proof  that  plaintiff  was  a  midwife  by 
occupation  and  what  her  loss  in  that 
business  was  is  admissible,  for  if  de- 
fendant  desired    to    be    informed    of 
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missible  but  for  the  purpose  of  characterizing  the  extent  of  plaintiff's 
injury,  and  not  as  a  basis  for  recovery  of  lost  profits.^^ 

D,  Damages  foe  Breach  of  Contract.  —  1.  In  General.  —  Upon 
breach  of  contract  a  single  right  of  action  accrues  for  all  damages, 
present  and  prospective,  and  recovery  in  one  action  is  a  bar  to  an- 
other action.^^ 

Where  the  contract,  the  breach  of  which  is  the  basis  of  the  action,  is 
not  merely  for  the  payment  of  money,  it  is  not  necessary  to  aver  in 
the  complaint  that  the  damages  for  the  breach  are  due  and  unpaid," 
but  if  the  failure  to  pay  constitutes  the  very  breach  for  which  recovery 
is  sought,  the  complaint  must  show  that  the  money  due  on  the  eon- 
tract  has  not  been  paid.^^ 

In  order  to  recover  actual  damages  the  complaint  in   actions   for 


plaintiff's  business,  he  should  have 
moved  to  make  the  complaint  more 
definite  and  certain  in  that  particular. 
Luck  V.  Eipon,  52  Wis.  196,  8  N.  W. 
815. 

12.  Shaw  V.  Southern  Pac.  R.  Co., 
157  Cal.  240,  107  Pac.  108;  Smith  v. 
Whittlesey,  79  Conn.  189,  63  Atl.  1085. 

[a]  Where  plaintiff  alleged  that  he 
"had  been  hindered  and  prevented 
for  a  long  period  from  transacting  and 
attending  to  his  necessary  and  lawful 
affairs,"  and  that  he  "was  deprived 
■of  great  gains,  profits,  etc.,"  but  the 
nature  of  his  business  was  not  stated, 
the  plaintiff  might  show  that  he  was 
engaged  in  a  particular  business,  and 
had  been  incapacitated  from  attending 
to  it,  as  it  would  tend  to  prove  the 
character  and  extent  of  the  injury. 
Wade  V.  Leroy,  20  How.  (U.  S.)  34,  15 
L.  ed.  813. 

13,  U.  S.— Hughes  V.  Dundee,  etc. 
Co.,  26  Fed.  831.  Ark.— Reynolds  v. 
Jones,  63  Ark.  259,  38  S.  W.  151.  Kan. 
Bolen  Coal  Co.  v.  Whittaker  Brick  Co., 
52  Kan.  747,  35  Pac.  810.  IMlnn.— Bowe 
V.  Minnesota  Mil^  Co.,  44  Minn.  460, 
47  N.  W.  151;  Memmer  v.  Carey,  30 
Minn.  458,  15  N.  W.  877. 

See  also  11  Standard  Proc.  1006- 
1010,  and  the  title  "Successive  Suits." 

[a]  Where  suit  is  brought  on  a 
policy  of  insurance  covering  several 
items  of  personal  property,  to  recover 
the  insurance  for  one  of  the  items  in- 
sured therein  a  judgment  in  such  suit 
is  a  bar  to  an  action  subsequently  filed 
for  the  recovery  of  insurance  for  an- 
other item  included  in  the  policy.  North 
British  &  M.  I.  Co.  v.  Cohn,  17  Ohio 
D.  C.  185. 

[b]  And  the  fact  that  plaintiff  in 
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his  complaint  reserves  the  right  to  sue 
for  a  balance  of  account  in  dispute 
does  not  take  the  case  out  of  the  ap- 
plication of  this  rule.  Atlanta  Elevator 
Co.  v..  Fulton  B.  &  C.  Mills,  106  Ga. 
427,  32  S.  E.  541. 

[c]  "As  respects  th^  application  of 
this  rule,  there  is  no  difference  be- 
tween setting  up  the  breach  of  such  a 
contract  as  a  plaintiff's  cause  of  ac- 
tion in  a  complaint  and  setting  it  up  as 
a  defendant's  defense  in  an  answer." 
Geiser  Threshing  M.  Co.  v.  Farmer,  27 
Minn.  428,  8  N.  W.  141. 

14.  Cal. — ^Franz  v.  Bieler,  56  Pac. 
249;  Richards  v.  Travelers'  Ins.  Co.,  80 
Cal.  505,  22  Pac.  989.  Ind. — Harman  v. 
Moore,  112  Ind.  221,  13  N.  E.  718; 
Schreiber  v.  Butler,  84  Ind.  576;  Riley 
V.  Walker,  6  Ind.  App.  622,  34  N.  E. 
100.  la. — Howerton  ■».  Augustine,  130 
Iowa  389,  106  N.  W.  941.  Wash.— Belt 
V.  Washington  Water  Power  Co.,  24 
Wash.  387,  64  Pac.  525. 

15.  Lent  v.  New  York  &  M.  Ey.  Co., 
130  N.  Y.  504,  29  N.  E.  988;  Knapp 
V.  Roche,  94  N.  Y.  329. 

As  to  payment  and  non-payment  gen- 
erally, see  the  title  "Payment." 

[a]  Where  non-payment  constitutes 
the  very  breach  of  a  contract,  for  which 
a  plaintiff  is  demanding  recovery,  he 
must  allege  the  non-payment  to  con- 
stitute a  cause  of  action;  but  where 
the  breach  of  a  contract  for  personal 
services  relied  upon  is  the  wrongful 
discharge  of  plaintiff,  and  the  recovery 
sought  is  damages  because  of  such  dis- 
charge, it  is  not  necessary  for  plain- 
tiff to  anticipate  the  defense  by  al- 
leging non-payment.  Harrod  v.  Wine- 
man,  146  Iowa  718,  125  N.  W.  812.      ' 
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breach  of  contract  must  allege  the  damages  susta:ined;"  an  averment 
of  the  breach  alone  is  not  sufficient  to  sustain  a  judgment  for  actual 
damages.^^ 
The  ordinary  rules  as  to  pleading  generaU^  and  special  damages^^ 


16.  Ala. — ^Welch  v.  Evans,  etc.  Co., 
66  So.  517.  Ga.— Roebling 's  Sons  Co. 
V.  Southern  Power  Co.,  142  Ga.  464,  83 
S.  E.  138,  L.  E.  A.  1915B,  900.  Me. 
Crosby  v.  Plummer,  111  Me.  355,  89  Atl. 
145.  Miss. — Foejster  &  Co.  v.  Faulk- 
Christian  Lumb.  Co.,  105  Miss.  612,  62 
So.  648.  Mont. — McParland  v.  Welch, 
48  Mont.  196,  136  Pac.  394.  N.  Y. 
Ketchum  v.  Van  Dusen,  11  App.  Div. 
382,  42  N.  Y.  Supp.  1112.  Pa.— Funk 
V.  Voneida,  11  Serg.  &  R.  109.  Tex. 
Lumpkin  v.  Blewitt  (Tex.  Civ.  App.), 
Ill  S.  W.  1072. 

[a]  Conceding  "that  plaintiff,  upon 
notice  on  defendant's  part  that  she 
would  not  comply  with  the  contract, 
possessed  a  present  right  of  action  for 
damages  actually  sustained  through  de- 
fendant's breach,  it  nevertheless  was 
incumbent  upon  him  to  show  what  dam- 
ages he  had  actually  sustained."  New- 
mire  V.  Ford,  22  Cal.  App.  712,  136  P. 
504. 

[b]  "Where  the  petition  particularly 
itemized  the  actual  damages  claimed 
by  plaintiff  for  being  carried  by  de- 
fendant railroad  company  beyond  his 
destination,  consisting  of  the  fare  and 
the  value  of  the  time  lost  by  him,  a 
charge  allowing  a  recovery  for  incon- 
venience occasioned  to  plaintiff  is  er- 
roneous. Missouri,  K.  &  T.  Ey.  Co.  v. 
Byas,  9  Tex.  Civ.  App.  572,  29  S.  W. 
1122. 

17.  Ala.— Ellis  V.  Casey  &  Co.,  4 
Ala.  App.  518,  58  So.  724.  Ark.— Bass 
V.  Starnes,  108  Ark.  357,  158  S.  W. 
136.  Ind.— Van  Nest  v.  Kellum,  15 
Ind.  264.  Mo. — Boston  v.  Alexander, 
185  Mo.  App.  16,  171  8.  W.  582.  N.  Y. 
De  Forest  v.  Leete,  16  Johns.  122.  Tex. 
Caswell  V.  McCall  &  Sons  (Tex.  Civ. 
App.),  163  S.  W.  1001. 

[a]  "Plaintiff,  in  an  action  to  re- 
cover damages  upon  defendant's  wrong- 
ful act  preventing  the  completion  of  a 
contract,  must  show  that  he  was  in- 
jured thereby  and  the  amount  or  ex- 
tent of  such  injury."  McParland  v. 
Welch,  48  Mont.  196,  136  Pac.  394. 

18.  Ala. — ^Browning  v.  Fies,  4  Ala. 
App.  580,  58  So.  931.  Ky.— Dice's 
Admr.  v.  Zweigart's  Admr.,  161  Ky. 
646,  171  S.  W.   195.      Mass.— Eice    v. 


Coolidge,  121  Mass.  393;  Peckham  v. 
Holmaa,  11  Pick.  484.  Mich.— Peters 
ii.  Cooper,  95  Mich.  191,  54  N.  W.  694. 
Minn. — Paine  &  Co.  v.  Sherwood,  19 
Minn.  270.  Mo. — Gfourley  v.  American 
Hardwood  Lumb.  Co.,  185  Mo.  App.  360, 
170  S.  W.  339.  Neb.— Riverside  Coal 
Co.  V.  Holmes,  36  Neb.  858,  55  N.  W. 
255.  N.  Y.— Eussell  v.  Corning  Mfg. 
Co.,  49  App.  Div.  610,  63  N.  Y.  Supp. 
640;  Curtis  v.  Ritzman,  7  Misc.  254, 
27  N.  Y.  Supp.  259.  Ore.— Bussard  v. 
Hibler,  42  Ore.  500,  71  Pac.  642.  S.  C. 
Givens  v.  North  Augusta  Elec.  &  Imp. 
Co.,  91  S.  C.  417,  74  S.  E.  1067.  Tex. 
Long  V.  McCauley,  3  S.  W.  689.  Wis. 
Altschuler  v.  Atchison,  etc.  Ey.  Co.,  155 
Wis.  146,  144  N.  W.  294. 

See  supra,  I,  B,  2. 

[a]  A  complaint  "averring  breach 
of  the  landlord's  covenant  of  quiet  en- 
joyment, and  praying  a  recovery  there- 
for of  a  certain  sum,  allows  recovery 
for  loss  of  the  use  of  the  premises  for 
the  balance  of  the  term;  such  damages 
beings  general  in  character  and  so  not 
required  to  be  specially  pleaded."  Har- 
rison V.  Coleman,  171  Mo.  App.  633,  154 
S.  W.  456. 

19.  Al^. — Hooper  v.  Armstrong,  69 
Ala.  343.  la. — Rosenberger  v.  Marsh, 
108  Iowa  47,  78  N.  W.  837.  Mass. 
Dickinson  v.  Boyle,  17  Pick.  78,  28  Am. 
Dec.  281.  N.  Y.— Bogert  v.  Burkhalter, 
2  Barb.  525;  Toplitz  v.  King  Bridge 
Co.,  20  Misc.  576,  46  N.  Y.  Supp.  418. 
Tex. — Glosner  v.  Chapin  (Tex.  Civ. 
App.),  168  S.  W.  370.  Vt.— Ellis'  Admr. 
V.  Durkee,  79  Vt.  341,  65  Atl.  94. 

See  supra,  I,  B,  3. 

[a]  The  fact  of  the  plaintiff  having 
removed  the  incumbrance  ought  to  be 
averred  in  a  declaration  for  a  breach 
of  a  covenant  against  incumbrances, 
and  in  ease  of  failure  to  allege  paj'- 
ment  for  the  removal  of  such  incum- 
brance, damages  therefor  are  not  re- 
coverable, as  they  do  not  necessarily 
arise  from  the  breach  complained  of 
and  are,  consequently,  not  implied  by 
law.  De  Forest  v.  Leete,  16  Johns. 
(N.  Y.)   122. 

[b]  In  a  complaint  for  breach  of 
contract  of  employment,  plaintiff,  if  he 
seeks  to  recover  for  loss  of  time,  must 
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apply  to  actions  based  upon  breach  of  contract.^"  An  averment  of 
breach  coupled  with  an  allegation  that  plaintiff  has  been  damaged 
thereby  in  a  certaip  sum,  is  sufficient  for  the  recovery  of  general 
damages.^^  But  where  the  plaintiff  relies  upon  special  circumstances 
attending  the  execution  of  the  contract  to  show  that  the  damages 
sought  to  be  recovered  were  within  the  contemplation  of  the  parties, 
he  must  allege  such  circumstances.^^  Where  special  damages  alone  are 
alleged,  no  other  damages  can  be  reeovered.^^ 

2.  Loss  of  Profits.  —  "Where  damages  for  loss  of  profits  resulting 
from  the  breach  are  claimed,  it  must  appear  from  the  complaint  that 
such  loss  was  in  the  contemplation  of  the  parties,  when  the  contract 


allege  that  he  has  made  reasonable 
efforts  to  get  other  employment.  ' '  The 
law  does  not  imply  loss  of  time  and 
employment  by  reason  of  the  discharge. 
These  things  are  not  necessarily  the 
result  of  the  discharge,  and  are  in  the 
nature  of  special  damages  and  must 
be  pleaded."  Lewis  Co.  v.  Scott,  95 
Ky.  484,  26  S.  W.  192. 

20.  Cal.— Mitchell  v.  Clarke,  71  Oal. 
163,  11  Pae.  882.  Minn.— Ennis  v.  Buck- 
eye Pub.  Co.,  44  Minn.  105,  46  N.  W. 
314.  Mo. — Moore  v.  Mountcastle,  72 
Mo.  605.  Ore. — Wisner  v.  Barber,  10 
Ore.  342.  Tex.— Bngelhardf  v.  Batla 
(Tex.  Civ.  App.),  31  S.  W.  324. 

[a]  A  "general  averment  in  the 
complaint,  that  the  plaintiff  had  been 
damaged  .  .  .  does  not  comply  with 
the  rule  which  requires  that  special 
damages  shall  be  particularly  stated  in 
the  complaint.  In  the  absence  of  such 
allegations,  the  plaintiff  was  limited  in 
his  recovery  to  such  damages  as  natur- 
ally arose  from  the  breach  of  the  con- 
tract .  .  ."  Lindley  v.  Dempsey,  45 
Ind.  246. 

21.  Cal.- McCarty  V.  Beach,  10  Cal. 
461.  Fla. — Atlanta,  etc.  Ry.  Co.  v. 
Thomas,  60  Pla.  412,  53  So.  510.  Ind. 
Hadley  v.  Prather,  64  Ind.  137.  N.  Y. 
Gause  v.  Commonwealth  Trust  Co.,  112 
App.  Div.  900,  913,  97  N.  Y.  ■  Supp. 
1091;  Kraft  v.  Eice,  45  App.  Div.  569, 
61  N,  T.  Supp.  368.  Ore. — Pacific  Bridge 
Co.  V.  Oregon  Hassam  Co.,  67  Ore.  576, 
134  Pac.  1184;  Sunnyside  Land  Co.  v. 
"Willamette  Bridge  E.  Co.,  20  Ore.  544, 
26  Pac.  835.  S.  D.— Johnson  v.  Gilmore, 
6  S.  D.  276,  60  N.  W.  1070.  Wash. 
Belt  V.  Washington  Water  Power  Co., 
24  Wash.  387,  64  Pac.  525. 

[a]  "A  general  averment  of  dam- 
ages in  the  ad  damnum  in  an  action 
for    breach    of    contract    is    suflElcient 
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where  there  are  previous  averments 
showing  a  liability,  unless  special  dam- 
ages are  claimed."  Sherlag  v.  Kelley, 
200  Mass.  232,  86  N.  E.  293',  128  Am. 
St.  Eep.  414,  19  L.  E.  A.   (N.  S.)   633. 

22.  N.  Y. — De  Forest  v.  Leete,  16 
Johns.  122.  N.  D. — Hayes  v.  Cooley, 
13  N.  D.  204,  100  N.  W.  250.  Pa. 
Funk  V.  Voneida,  11  Serg.  &  E.  109. 
S.  C. — Givens  v.  North  Augusta  Elec. 
&  Imp.  Co.,  91  S.  C.  417,  74  S.  E.  1067. 

See  also  infra,  I,  D,  2. 

[a]  To  recover  special  damages  for 
breach  of  contract  the  complaint  must 
show  "that  the  adverse  party,  at  the 
time  of  making  the  contract,  knew  the 
peculiar  circumstances,  which  would 
give  rise  to  special  damages  in  case 
of  a  breach."  Simkins  v.  Western 
ITnion  Tel.  Co.,  97  S.  C.  413,  81  S.  E. 
657. 

23.  Ga.— Green  v.  Molris,  138  Ga. 
571,  75  S.  E.  670;  Christophulos  Cafe 
Co.  V.  Phillips,  4  Ga.  App.  819,  62  S. 
E.  562.  N.  Y. — Campbell  v.  Tappen  27 
Misc.  553,  59  N.  Y.  Supp.  601.  Tex. 
Texas  &  P.  Ey.  Co.  ■;;.  Andrews  (Tex. 
Civ.  App.),  80  S.  W.  390. 

[a]  Where  the  complaint  "contains 
no  general  allegation  of  damages  but 
specifically  itemizes  the  breaches  of  the 
contract  complained  of,  and  alleges  that 
by  reason  of  such  specific  breaches 
plaintiff  has  been  damaged  in  a  stated 
amount,  recovery  must  be  limited  to  the 
particular  damages  so  claimed."  Rath- 
borne,  Hair  &  Eidgeway  Co.  v.  Wheeli- 
han,  82  Minn.  30,  84  N.  W.  638. 

[b]  Where  plaintiff  sues  for  breach 
of  contract  to  lease,  "the  difference 
between  the  actual  rental  value  of  the 
premises  and  the  amount  agreed  to  be 
paid  therefor  is  general  damages,  which 
need  not  be  specifically  pleaded;  but 
.    .    .    there  must  be  an  averment  in 
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was  made.=*     The  complaint  must  show  also,  that  the  damages,  for 
which  recovery  is  sought,  are  susceptible  of  ascertainment.^^ 

3.  Breach  of  Covenant.  —  a.  Allegation  of  Breach.  —  In  actions 
for  breach  of  covenant  the  complaint  must  show  facts  constituting 
such  breach^''  and  the  damages  caused  thereby,^'  which  must  be  certain 
and  not  speculative.^^  Where  a  specific  breach  is  pleaded  no  recovery 
can  be  had  for  other  breaches  than  the  one  alleged.^^ 


the  complaint  that  some  damage  has 
accrued  to  the  plaintiff  from  the  mere 
breach,  in  order  to  recover  even  those 
which  the  law  assumes  flow  naturally 
and  necessarily  from  such  breach,"  and 
plainJ;ifE  claiming  only  special  damages 
cannot  recover  for  the  difference  of  the 
rental  value  of  the  premises.  Goldman 
D.  Gainey,  67  App.  Div.  330,  73  N.  Y. 
Supp.   738. 

24.  Cal. — Lombardi  v.  California  St. 
Ey.  Co.,  124  Cal.  311,  57  Pae.  66.  Ga. 
Montgomery  v.  Alexander  Lumb.  Co., 
140  Ga.  51,  78  S.  E.  413.  la.— Homan 
V.  Tranlclin  County,  90  Iowa  185,  57 
N.  W.  703.  Miss.— Delta  Table  &  Chair 
Co.  V.  Yazoo  &  M.  V.  E.  Co.,  105  Miss. 
861,  63  So.  272.  Ore.— Bredemeier  v. 
Pacific  Sup.  Co.,  64  Ore.  576,  131  PsCe. 
312. 

[a]  If  the  anticipated  profits  "can 
be  ascertained  with  reasonable  certain- 
ty, and  the  business  of  which  the 
complfiining  party  was  deprived,  caus- 
ing the  alleged  loss  or  damage,  was 
contemplated  or  could  reasonably  be 
presumed  to  have  been  contemplated 
by  the  parties  at  the  time  the  con- 
tract was  made,  and  the  damages 
complained  of  are  the  natural  and 
proximate  consequences  of  such  breach, 
a  recovery  thereof  may  be  had."  Hos- 
kins  V.  Scott,  52  Ore.  271,  96  Pae.  1112. 

25.  Ark.- "Wilkes  v.  Stacy,  169  S. 
"W.  796.  Ga.— Eoebling's  Sons'  Co.  v. 
Southern  Power  Co.,  142  Ga.  464,  83 
S.  E.  138,  L.  E.  A.  1915B,  900.  Pa. 
Cornelius  v.  Lytle,  246  Pa.  205,  92  Atl. 
78. 

[a]  §7146,  Comp.  Laws,  1913,  pro- 
viding that:  "No  damages  can  be  re- 
covered for  a  breach  of  contract,  which 
are  not  clearly  ascertainable  in  both 
their  nature  and  origin,"  merely  re- 
states the  common  law.  Merritt  v. 
Adams  Co.  L.  &  I.  Co.  (N.  D.),  151 
N.  W.  11. 

[b]  When  profits  are  said  to  be  not 
recoverable  because  of  their  being 
speculative  and  uncertain,  it  refers  "to 
the   question    of   whether   the   loss    of 


profits  was  the  result  of  the  breach, 
and  not  whether  the  amount  of  the 
damages  was  certain."  Delta  Table  & 
C.  Co.  V.  Yazoo  &  M.  V.  E.  Co.,  105 
Miss.  861,  63  So.  272. 

26.  Ark.— Lee  v.  State,  ete.  Co.,  22 
Ark.  231.  Cal. — MeCormick  v.  Marcy, 
165  Cal.  386,  132  Pae.  449.  la.-^Jones 
V.  Shay,  72  Iowa  237,  33  N.  W.  650. 
N.  y.— Kerr  v.  Shaw,  13  Johns.  236. 
Okla. — ^Brady  v.  Bank  of  Commerce,  41 
Okla.  473,  138  Pae.  1020;  Joiner  v.  Ard- 
more  Loan  &  Tr.  Co.,  33  Okla.  266,  124 
Pae.  1073.  W.  Va. — Cummings  v.  Ham- 
rick,   82  S.  E.  44. 

See  6  Standard  Pboc.  148. 

[a]  If  the  declaration  is  so  uncer- 
tain "that  the  court  cannot  pronounce 
that  the  covenant  is  broken,  the  plain- 
tiff does  not  show  that  he  is  entitled 
to  recover,  and  a  demurrer  should  be 
sustained."  Eidgell  v.  Dale,  16  Ala. 
36. 

[b]  In  an  action  upon  a  covenant 
for  quiet  enjoyment  an  eviction  must 
be  alleged,  but  in  an  action  for  breach 
of  a  covenant  of  seizin  it  is  only 
necessary  to  either  negative  the  words 
of  the  covenant,  or  to  allege  that  the 
grantor  had  no  seizin  or  title  to  the 
land.     Price  v.  Deal,  90  N.  C.  290.  ■ 

27.  Ludlow  V.  Steffen,  19  Ky.  L. 
Rep.  1671,  44  S.  "W.  119;  Lara  way  v. 
Perkins,  10  N.  Y.  371;  Driggs  v.  Dwight, 
17  Wend.   71. 

[a]  Where  plaintiff  suing  for  breach 
of  a  covenant  against  incumbrances 
"does  not  allege  the  purchase  price 
of  the  land,  nor  what  the  relative  value 
of  the  timber  was,  or  any  facts  which 
would  enable  the  court  to  estimate 
what  his  recovery  should  be  in  case 
there  was  a  partial  failure  of  the 
title,"  the  complaint  does  not  state 
facts  suflSeient  to  sustain  a  judgment 
for  breach  of  the  covenant  of  war- 
ranty in  any  sum.  Lumpkin  v.  Blew- 
itt  (Tex.  Civ.  App.),  Ill  S.  W.  1072. 

28.  Mauzy  v.  Flint,  42  Ind.  App. 
386,   83   N.   E.    757. 

29.  Eathborne,  Hair  &  EidgewayCo. 
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b.  Costs  and  Counsel  Fees.  —  In  actions  for  breach  of  covenant, 
taxable  costs  of  suit  in  defending  the  title  may  be  recovered  as  gen- 
eral damages.^"  In  some  jurisdictions,  counsel  fees  expended  by  the 
covenantee,  are  also  recoverable  without  being  pleaded.^^  In  others, 
the  complaint  must  show  that  the  plaintiff  notified  the  covenantor  of 
the  action  brought  and  that  the  latter  failed  to  defend  f^  and  in  a  few 
jurisdictions  counsel  fees  for  breach  of  covenant  do  not  constitute  an 
element  of  damages  under  any  circumstances.^^ 


V.  Wheelihan,   82   Minn.  30,  84  N.  W. 
638. 

[a]  Where  several  breaches  are  as- 
signed, some  of  which  are  substantially 
defective,  recovery  cannot  be  had  for 
the  entire  amount  of  damages  claimed 
in  the  complaint.  Talbot  v.  Herndon, 
4  J.  J.  Marsh.  (Ky.)  553;  Wilson's 
Admr.  v.  Bowens,  4  Men.  (Ky.)  86. 

30.  Ala. — Garner  v.  Morris,  65  So. 
1000.  Ark. — Beach  v.  Nordman,  90 
Ark.  59,  117  S.  W.  785.  Ga.— Wimber- 
ly  V.  Collier,  32  Ga.  18.  Ind.— Sarlls 
V.  Beckman,  55  Ind.  App.  638,  104  N. 
E.  598.  Kan.— Burchfield  v.  Brinkman, 
92  Kan.  377,  140  Pac.  894.  Ky.— Rob- 
ertson V.  Lemon,  2  Bush  301.  Mich*. 
Webb  V.  Holt,  113  Mich.  338,  71  N.  W. 
637.  Miim. — Allis  v.  Nininger,  25 
Minn.  525.  Miss. — Withers  v.  Bank  of 
Commerce  &  T.  Co.,  104  Miss.  681,  61 
So.  690.  N.  H. — Anderson  v.  Merrill, 
etc.  Co.,  90  Atl.  789.  N.  Y.— Hymes  v. 
Esty,  133  N.  Y.  342,  31  N.  E.  105.  Pa. 
Anderson's  Admr.  v.  Washabaugh,  43 
Pa.  115.  R.  I. — Saccocio,  etc.  v.  Sprague, 
71  Atl.  1057.  S.  D.— Solberg  v.  Robin- 
son, 34  S.  D.  55,  147  N.  W.  87.  Vt. 
Pitkin  V.  Leavitt,  13  Vt.  379. 

31.  Ark. — ^Brawley  v.  Copelin,  106 
Ark.  256,  153  S.  W.  101.  Kan.— Burch- 
field V.  Brinkman,  92  Kan.  377,  140  Pao. 
894.  Mass. — Richmond  v.  Ames,  164 
Mass.  467,  41  N.  E.  671.  S.  D.-^ol- 
berg  V.  Robinson,  34  8.  D.  55,  147  N. 
W.  87. 

[a]  Costs  of  suit  and  counsel  fees 
are  recoverable  for  breach  of  a 
covenant  to  warrant  and  defend  as  an 
incident  to  the  breach,  and  the  plain- 
tiff in  such  an  action  is  not  required 
to  specifically  plead  such  damages,  or 
to  give,  as  a  condition  precedent;  notice 
of  the  amount  of  such  damages.  Tar- 
bell  V.  Tarbell,  60  Vt.  486,  15  Atl. 
104. 

[b]  In  an  action  for  breach  of  a 
covenant  of  warranty  plaintiff  "can 
recover  costs  and  necessary    expenses 
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including  reasonable  attorney's  fees, 
incurred  in  a  bona  fide  defense  or  as- 
sertion of  his  title,  though  there  was 
no  express  agreement  by  the  grantor, 
in  addition  to  his  covenant  to  pay 
such  expenses."  Beach  v.  Nordman,  90 
Ark.  59,  117  S.  W.  785. 

[c]  But  in  an  action  for  reforma- 
tion of  a  deed,  which  by  mistake  did 
not  embrace  a  certain  portion  of  land, 
plaintiff  cannot  recover  counsel  fees, 
incurred  in  resisting  eviction  from  said 
land  prior  to  the  reformation  of  the 
deed.  Butler  v.  Barnes,  61  Conn.  399, 
24  Atl.  328. 

[d]  A  grantee  (1)  holding  under  a 
covenant  of  warranty  can  recover  only 
such  costs  and  attorney's  fees  as  he 
incurred  in  defending  against  eviction, 
but  the  right  of  such  recovery  does 
not  extend  to  an  action  brought  after 
eviction  (Stark  v.  Olney,  3  Ore.  88), 
(2)  or  to  a  suit  in  equity  to  set  aside 
a  deed  in  the  chain  of  title  to  the 
land,  to  which  the  covenantee  was  not 
a  party.  Harding,  etc.  v.  Larkin,  41 
III.  413. 

32.  Mo. — Hazelett  v.  Woodruff,  150 
Mo.  534,  51  S.  W.  1048;  Leet  v.  Gratz, 
137  Mo.  App.  208,  117  S.  W.  642.  N.  C. 
Wiggins  V.  Pender,  132  N.  C.  628,  44 
S.  E.  362,  61  L.  R.  A.  772.  Pa.— Hood's 
Appeal,  7  Atl.  137.  Tenn. — Mengel 
Box  Co.  V.  Ferguson,  124  Tenn.  433,  137 
S.  W.   101. 

33.  La. — ^Citizens '  Bank,  etc.  v.  Jean- 
sonne,  120  La.  393,  45  So.  367;  Late 
V.  Armorer,  14  La.  Ann.  826.  Contra, 
Tear  v.  Williams,  2  La.  Ann.  868.  Miss. 
Brooks  V.  Black,  68  Miss.  161,  8  So. 
332,  24  Am.  St.  Rep.  259,  11  L.  R.  A. 
176.  Tex.— Clark  v.  Mumford,  62  Tex. 
531.  Utah. — ^Lowe  Co.  v.  Simmons 
Warehouse  Co.,  39  Utah  395,  117  Pao. 
874.  Va.— Morgan  v.  Haley,  107  Va. 
331,  58  S.  E.  564,  122  Am.  St.  Eep. 
846. 

fa]  Attorney's  fees  are  not  recov- 
erable as  damages  for  breach  of  war-' 


INJURIES  TO  PERSONS  AND  PROPERTY 


383 


E.  Injuries  to  Peopertt.  —  The  complaint  in  actions  for  injuries 
to  property  should  state  facts  showing  the  nature  and  extent  of  the 
injuries,^*  and  the  amount  of  the  damages  must  be  averred.^^ 

The  plaintiff  must  describe  in  his  complaint  the  property  damaged^* 
and  the  nature  of  the  injury^'  with  certainty  and  definiteness,  and  no 
recovery  can  be  had  for  injuries  not  alleged.^' 


lanty  of   title.     Gates  v.  Field   (Tex. 
Civ.  App.),  85  S.  W.  52. 

34.  G-a. — Central  Georgia  P.  Co.  v. 
Parker,  141  Ga.  198,  80  S.  E.  648;  Central 
Georgia  P.  Co.  v.  Fincher,  141  Ga.  191, 
80  S.  -E.  645;  City  Council  of  Augusta 
V.  Marks,  124  Ga.  365,  52  S.  E.  539. 
Ind. — Morgan  v.  Lake  Shore  &  M.  S. 
Ky.  Co.,  130  Ind.  101,  28  N.  E.  548; 
Fox  V.  Wray,  56  Ind.  423.  Tex.— Texas 
&  P.  Ey.  Co.  V.  Sherrod  (Tex.  Civ. 
App.),  87  S.  W.  363. 

35.  St.  Louis  Trust  Co.  v.  Bamtrick, 
149  Mo.  560,  51  S.  W.  706;  Badu  v. 
Satterwhite  (Tex.  Civ.  App.),  125  S. 
W.  929;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
"Wright  (Tex.  Civ.  App.),  87  S.  W.  191; 
Erwin  v.  Hayden  (Tex.  Civ.  App.),  48 
S.  W.  610. 

36.  Taylor  v.  Keeler,  50  Conn.  346; 
McDonnell  v.  Cambridge  E.  Co.,  151 
Mass.  159,  23  N.  E.  841. 

[a]  In  an  action  against  a  railroad 
company  for  trespass  in  constructing 
its  road  in  front  of  plaintiff's  lots, 
where  the  existence  of  buildings  on  the 
lots  is  not  alleged  in  the  complaint, 
proof  of  injury  to  the  use  of  the  lots 
and  buildings  is  inadmissible.  ,  Wam- 
pach  V.  St.  Paul,  etc.  E.  Co.,  21  Minn. 
364. 

37.  Erianger  v.  Cody,  158  Ky.  625, 
166  S.  W.  202.  See  s'upra,  I,  A,  and 
generally  such  titles  as  "Freight  Car- 
riers," 10  Standard  Peoc.  245;  "Higli- 
ways,  Streets  and  Bridges;"  "Mines 
and  Minerals;"  "Nuisance;"  "Ships 
and  Shipping;"  Trespass;"  "Waters 
and  Watercourses;"  and  other  titles 
dealing  with  injury  to  particular  kinds 
of  property. 

[a]  "In  an  action  against  ware- 
housemen for  the  conversion  of  house- 
hold furniture,  plaintiff  cannot  recover 
for'  injury  thereto  by  moths,  caused  by 
careless  keeping,  in  the  absence  of 
anything  in  the  complaint  to  indicate 
that  damages  are  claimed  for  want  of 
care."  Sanford  v.  Peck,  63  Conn.  486, 
27  Atl.  1057. 


38.  Adams  v.  Barry,  10  Gray  (Mass.) 
361.     See  supra,  I,  B,  3. 

[a]  Where  plaintiff  alleged  that  the 
defendant  by  the  wrongful  erection  of 
a  dam  across  the  stream  below  plain- 
tiff's land  has  obstructed  the  water, 
causing  it  "to  flow  back  on  the  said 
land  and  against  the  said  water  wheel 
of  said  mill  of  the  plaintiff,  whereby 
he  prevented  the  movement  and  work- 
ing of  said  mill  for  divers  days,  etc., 
and  deprived  the  plaintiff  of  the  use 
and  profits  of  his  said  mill,"  damages 
for  the  overflowing  of  the  land  below 
the  mill  could  not  be  recovered,  de- 
fendant not  having  been  called  upon 
by  the  complaint  to  meet  such  a  claim. 
Taylor  v.  Keeler,  50  Conn.  346. 

[b]-  In  an  action  on  the  case  for 
damages,  in  which  it  was  alleged,  that 
the  defendant  had  placed  a  quantity  of 
sand  and  other  building  materials  in 
the  highway  adjoining  his  premises,  so 
as  to  interrupt  the  free  passage  to  his 
store  and  that  the  dirt  and  dust  of 
the  materials  blew  into  the  store  and 
damaged  his  goods,  proof  of  damages 
by  reason  of  the  facts,  that  customers 
were  prevented  thereby  from  frequent- 
ing the  store  and  that  a  tenant  moved 
from  the  building  in  consequence  there- 
of, was  not  admissible,  as  the  damages 
of  this  nature  are  special  damages  and 
therefore  must  be  pleaded  in  the  com- 
plaint. Squier  v.  Gould,  14  Wend.  (N. 
Y.)    159. 

[c]  Where  it  was  alleged  in  the 
complaint  that  defendants  entered  the 
land  of  plaintiff,  threw  down  fences 
and  thereby  exposed  his  crop,  proof  of 
damage  to  a  crop  of  wheat,  hay,  _  or 
pasture,  hf  reason  of  stock  entering 
the  land,  is  not  admissible.  Carron  v. 
Clark,  14  Mont.  301,  36  Pac.  178. 

[d]  In  actions  for  damages  to  land 
by  being  overflowed  plaintiff  cannot 
recover  damages  on  the  ground  that 
plaintiff  was  pievented  from  planting 
thereon,  unless  such  damages  are 
pleaded.  Texas  &  N.  0.  E.  Co.  v. 
Looney,  33  Tex.  Civ.  App.  495,  77  S. 
W.  254. 
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Damages  for  loss  of  rents  by  reason  of  the  injury  to  the  property 
must  be  specially  pleaded.^' 

2.  Injuries  by  Explosion.  —  a.  Generally.  —  Where  the  fact'  of 
keeping  explosives  under  the  circumstances  alleged  in  the  complaint 
constitutes  a  nuisance,  no  other  actionable  wrong  need  be  alleged 
in  the  complaint  in  order  to  recover  damages.*"  But  in  the  absence 
of  such  circumstances  the  complaint  must  show  that  the  manner  of 
handling  the  explosives  was  wrongful*^  and  that  such  wrongful  handling 
produced  the  injury.*^  A  general  allegation  that  the  explosives  were 
not  properly  handled  without  a  statement  of  facts  warranting  such 
inference,  is  insufficient.*^ 

b.  Gas  and  Steam.  —  In  actions  for  damages  caused  by  explosion 
of  gas**  or  bursting  of  'a  steam  boiler*^  it  must  affirmatively  appear 
from  the  complaint  that  the  injury  was  due  to  defendant's  wrong.*° 


39.  Plimpton  v.  Gardiner,  64  Me. 
360;  Parker  v.  Lowell,  11  Gray  (Mass.) 
353.  ; 

[a]  In  an  action  for  damages  caused 
by  the  pollution  of  tlie  water  of  a 
stream,  proof  of  the  diminution  of  the 
rental  value  of  the  farm,  in  the  ab- 
sence of  any  averment  of  such  dam- 
ages, is  inadmissible.  Potter  v.  Fro- 
ment,  47  Gal.  165. 

[b]  But  where  plaintiff  alleged  that 
by  reason  of  the  failure  of  defendant 
to  keep  the  drains  upon  his  premises 
in  repair,  the  water  and  filth  there- 
from was  caused  to  overflow  upon 
plaintiff's  premises  and  into  the  cellars, 
rendering  them  unfit  for  use  and  inter- 
fering with  the  letting  thereof,  etc., 
proof  of  loss  of  rent  in  consequence 
of  the  flow  of  the  water  into  the 
cellars  was  erroneously  excluded,  be- 
cause such  damages  necessarily  and 
naturally  resulted  from  the  injury  com- 
plained of.  Jutte  V.  Hughes,  67  N.  T. 
367. 

40.  TJ.  S.— Kerbaugh  v.  Caldwell,  151 
Fed.  194,  80  C.  C.  A.  470;  Hazard  Pow- 
der Co.  V.  Volger,  58  Fed.  152,  7  C.  C. 
A.  130.  Ala. — Eudder  v.  Koopman,  116 
Ala.  332,  22  So.  601,  37  L.  R.  A.  489; 
Birmingham  Realty  Co.  v.  Thomason,  8 
Ala.  App.  535,  63  So.  65.  Ga. — Central 
of  Ga.  Ey.  Co.  v.  Bernstein,  113  Ga. 
175,  38  S.  E.  394.  Mo.— -Scalpino  v. 
Smith,  154  Mo.  App.  524,  135  S.  W. 
1000.  N.  Y. — Bohan  v.  Port  Jervis  Gas- 
Light  Co.,  122  N,  T.  18,  25  N.  B.  246. 
Tex. — Water-Pierce  Oil  Co.  v.  Davis,  24 

•Tex.  Civ.  App.  508,  60  S.  W.  453. 

41.  Sloss-Sheffield  S.  &  I.  Co.  v.  Sai- 
ler, 158  Ala.  511,  48  So.  374;  Cook  v. 
Anderson,  85  Ala.  99,  4  So.  713;  Barnes 
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V.  Zettlemoyer,  25  Tex.  Civ.  App.  468, 
62  S.  W.   111. 

[a]  An  allegation,  that  defendant 
stored  or  kept  large  quantities  of  dy- 
namite or  other  explosives  in  a  thickly 
settled  portion  of  the  city  is  insuffi- 
cient to  state  a  cause  of  action,  unless 
it  also  alleges  negligence  or  other 
actionable  wrong  in  the  storing,  keep- 
ing or  explosion  of  the  dynamite,  or 
states  facts  to  show  that  the  storing 
or  keeping  thereof  was  a  nuisance 
per  se.  Whaley  v.  Sloss-Sheffleld  S.  & 
L  Co.,  164  Ala.  216,  51  So.  419. 

42.  Ind. — McGahan  v.  Indianapolis 
Nat.  Gas  Co.,  140  Ind.  335,  37  N.  B. 
601,  49  Am.  St.  Eep.  199,  29  L.  E. 
A.  355;  Citizens'  Gas  &  Oil  Co.  v.  Whip- 
ple, 32  Ind.  App.  203,  69  N.  .B.  557. 
la. — See  Brown  v.  West  Eiverside  Coal 
Co.,  143  Iowa  662,  120  N.  W.  732,  28 
L.  E.  A.  (N.  S.)  1260.  Mass.— Holly 
V.  Boston  Gas,  etc.  Co.,  8  Gray  123. 

43.  Eaton  v.  Moore,  111  Va.  400,  69 
S.  E.  326.  See  generally  the  title 
"Negligence." 

44.  Dow  i).  Winnipesaukee  G.  &  E. 
Co.,  69  N.  H.  812,  41  Atl.  288,  76 
Am.  St.  Eep.  173,  42  L.  E.  A.  569; 
Eichmond  v.  Gay's  Admx.,  103  Va.  320, 
49   S.   E.   482. 

45.  Louisville,  N.  A.  &  C.  Ey.  Co. 
V.  Lynch,  146  Ind.  165,  44  N.  E.  997, 
46  N.  E.  471;  Long  v.  Doxey,  50  Ind. 
385;  Beunk  v.  Valley,  etc.  Co.,  128 
Mich.  562,  87  N.  W.  793;  Voigt  v.  Mich- 
igan, etc.  Co.,  112  Mich,  504,  70  N.  W. 
1103. 

46.  Ark. — Pine  Bluff  Water  &  L.  Co. 
V.  Schneider,  62  Ark.  109,  34  S.  W. 
547.  Ind. — Consumers'  Gas.  Tr.  Co.  v. 
Corbaley,   14  Ind.  App.   549,  43   N.  E. 
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But  it  is  not  essential  to  show  further  in  what  manner  the  explosion 
occurred.*'  Nor  is  it  necessary  to  allege  that  defendant  knew  of  the 
danger  of  an  explosion/*  or  that  defendant's  wrong  constituted  a 
violation  of  a  statute  or  ordinance.*®  But  allegations  which  do  not 
exclude  the  possibility  of  another  intervening  responsible  agency  arc 
inadequate.^" 

II.  OBJECTIONS  FOR  UNCERTAINTY.  —  A.  By  Motion." 
Uncertainty  in  the  statement  of  the  injuries  may  be  objected  to  in  some 
jurisdictions  by  a  motion  to  make  more  definite  and  certain.^^ 

"Where  special  damages  are  sought  to  be  recovered,  the  plaintiff  may 
be  required  to  furnish  a  bill  of  particulars,^^  or  a  motion  may  be  made 


237;  Alexander  Min.  &  Exp.  Co.  v. 
Painter,  1  Ind.  App.  587,  28  N.  E.  113. 
Mass. — Conley  v.  United  Drug  Co.,  218 
Mass.  238,  105  N.  E.  975.  N.  Y.— Evans 
V.  Keystone  Gas  Co.,  148  IST.  T.  112,  42 
N.  E.  513,  51  Am.  St.  Eep.  681. 
See  generally  the  title  "Negligence." 

47.  Fla. — Moore  v.  Lanier,  52  Pla. 
853,  42  So.  462.  Ind. — Long  v.  Doxey, 
50  Ind.  385.  Va. — ^Eichmond  v.  Gay's 
Admx.,  103  Va.  320,  49  S.  E.  482. 

48.  HI. — Chicago,  etc.  E.  Co.  v. 
Shannon,  43  111.  338.  Ind. — Alexandria 
Min.  &  Exp.  Co.  v.  Irish,  16  Ind.  App. 
534,  44  N.  E.  680.  N.  H.— Dow  v. 
"Winnipesaukee  G.  &  E.  Co.,  69  N.  H. 
312,  41  Atl.  288,  76  Am.  St.  Eep.  173, 
42  L.  E.  A.  569. 

49.  Indiana  Nat.  &  Ilium.  Gas  Co.  v. 
McMath,  26  Ind.  App.  154,  57  N.  E. 
593,  59  N.  E.  287;  Van  Norden  v.  Eob- 
inson,  45  Hun  (N.  Y.)  567. 

50.  Ind. — McGahan  v.  Indianapolis 
Nat.  Gas  Co.,  140  Ind.  335,  37  N.  E. 
601,  49  Am.  St.  Eep.  199,  29  L.  E.  A, 
355.  N.  Y.— Cosulich  v.  Standard  Oil 
Co.,  122  N.  Y.  118,  25  N.  E.  259,  19 
Am.  St.  Eep.  475.  E.  I. — Smith  v.  Paw- 
tucket  Gas  Co.,  24  E.  L  292,  52  Atl. 
1078,  96  Am.  St.  Eep.  713. 

51.  See  generally  4  Standard  Proc. 
859. 

52.  Kan. — ^lola  v.  Farmer,  72  Kan. 
620,  84  Pac.  386.  IVIinn.— Evertson  v. 
McKay,  124  Minn.  260,  144  N.  W. 
950.  N.  Y. — Kinsella  v.  Eiesenberg, 
124  App.  Div.  322,  108  N.  Y.  S.  876; 
Frbbisher  v.  Fifth  Ave.  Transp.  Co.,  81 
Hun  544,  30  N.  Y.  Supp.  1099. 

[a]  A  "dangerous  and  contagious 
disease  of  a  venereal  character"  does 
not  definitely  describe  the  disease  al- 
leged to  have  been  caused  by  defend- 
ant's wrongful  act,  and  the  plaintiff, 
oa  defendant's  motion,  should  have 
•beea  required  to  specify  the  uame  and 


nature  of  the  disease.  Hatterman  v. 
Siemann,  1  App.  Div.  486,  37  N.  Y. 
Supp.  405. 

[b]  But  an  objection  to  the  intro- 
duction of  evidence  on  the  ground  that 
it  does  not  appear  from  the  complaint, 
how  much  the  plaintiff  was  injured 
"cannot  serve  the  purpose  of  a  motion 
requiring  the  pleading  to  be  made  more 
definite  and  certain."  Fritz  v.  Water- 
town,  21  S.  D.  280,  111  N.  W.  630. 

53.  Ga. — Louisville  &  N.  E.  Co.  v. 
Barnwell,  131  Ga.  791,  63  S.  E.  501; 
Turley  v.  Atlanta,  K.  &  N.  Ey.  Co.,  127 
Ga.  594,  56  S.  E.  748,  8  L.  E.  A.  (N. 
S.)  695.  Minn. — Evertson  v.  McKay, 
124  Minn.  260,  144  N.  W.  950.  N.  Y. 
Keefe  v.  Lee,  197  N.  Y.  68,  90  N.  E. 
344.  Tex.— Ft.  Worth  &  D.  C.  Ey.  Co. 
i\  Morrison  (Tex.  Civ.  App.),  123  S. 
W.  212.  Va.— Eichmond  v.  Wood,  109 
Va.  75,  63  S.  E.  449.  Wis.— Hanson  v. 
Anderson,  90  Wis.  195,  62  N.  W.  1055; 
Barney  v.  Hartford,  73  Wis.  95,  40  N. 
W.   581. 

See  4  Standard  Proc.  889j  861. 

[a]  Where  the  declaration  claims 
damages  for  negligently  permitting 
rain  water  to  flow  from  defendant's 
premises  into  plaintiff's  cellar,  dam- 
aging the  goods  stored  therein  and 
causing  the  sickness  of  plaintiff's  wife 
and  children,  the  defendant  is  entitled 
to  a  bill  of  particulars  as  to  the  goods 
damaged.  O'Connell  v.  Citizens'  Pass. 
Ey.   Co.,  2  Pa.   Co.  Ct.   312. 

[b]  In  an  action  for  work  and 
labor  performed,  to  which  defendant 
filed  a  counterclaim,  claiming  damages 
by  reason  of  delay  in  performance  of 
the  work  by  plaintiff,  caused  by  the 
necessity  of  employing  labor,  paying 
rent  and  losing  profits  during  the  period 
while  the  work  was  not  completed,  a 
motion  of  plaintiff  for  a  bill  of  par- 
ticulars as  to  the  reijt  paii  amd  loss 
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to  make  the  complaint  more  definite  and  certain  as  to  the  damages 
claimed.^*  But  where  plaintiff  does  not  claim  special  damages  he  can- 
not be  required  to  itemize  his  claim.^^ 


of  profits  should  have  been  granted. 
Smith  V.  Welsh,  114  App.  Div.  899,  99 
N.  Y.  Snpp.  873. 

[e]  Where  the  plaintiff  alleged  that 
he  was  a  manufacturer  of  watch  cases 
aind  that  defendants,  who  were  deal- 
ers in  watches,  entered  into  an  agree- 
ment not  to  sell  any  goods  to  any 
one  who  should  buy  plaintiff's  goods, 
that  by  reason  thereof  a  large  number 
of  dealers  had  refused  to  buy  goods 
from  plaintiff  to  his  damage  in  the 
sum  of  $500,000,, 'a  motion  for  a  bill 
of  particulars  giving  the  names  of  per- 
sons who  were  prevented  from  dealing 
with  plaintiff,  the  times  at  which  they 
were  so  prevented  and  the  losses  of 
profits  to  plaintiff,  is  proper,  because 
the  "averment  in  the'  complaint  that 
dealers  refused  to  buy  plaintiff's  goods 
because  of  defendants'  action,  is  in 
the  nature  of  an  allegation  of  special 
damages."  Dueber  Watch  Case  Co. 
V.  Noyes.  29  Abb.  N.  C.  (N.  Y.)  115. 

[d]  Effect  of  Denial  of  Damage. 
It  is  no  answer  to  a  motion  for  a  bill 
of  particulars  that  the  defendant  has 
already  answered  and  denied  all  the 
allegations  of  which  the  particulars  are 
sought,  as  defendant  may  be  able  to 
answer  the  complaint  and  yet  be  whol- 
ly unable  to  prepare  for  trial  without 
such  particulars.  Justum  v.  Bricklay- 
ers', etc.  Union,  78  Hun  503,  29  N.  Y. 
Supp.  621. 

[e]  Exemplary  Damages. — It  is  im- 
proper to  order  plaintiff  to  furnish  a 
bill   of   particulars   stating  whether    or 

.  not  he  will  claim  exemplary  damages 
on  the  trial.  Korber  v.  Dime  Savings 
Bank,  134  App.  Div.  149,  118  N.  Y. 
Supp.   857. 

[f]  Matters  in  Mitigation.— A  bill 
of  particulars  cannot  be  required  as  to 
matters  pleaded  only  in  mitigation  of 
damages.  Newell  v.  Butler,  38  Hun 
(N.  Y.)   104. 

[g]  Where  plaintiff's  claim  consists 
of  general  and  special  damages,  a  mo- 
tion for  a  bill  of  particulars  as  to  the 
special  damages  pleaded  should  be 
granted.  Bell  v.  Heatherton,  66  App. 
Div.  603,  73  N.  Y.  Supp.  242;  Mcintosh 
V.  Pullman  Co.,  53  Misc.  286,  103  N.  Y. 
Supp.  223. 

54.     See  Hewit  v.  Mason,    24    How. 
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Pr.  (N".  Y.)  366;  Shoe  &  Leather  Bank 
V.  Thompson,  18  Abb.  Pr.  (N.  Y.)  413. 

[a]  Where  the  allegation  of  injury 
is  indefinite  "in  respect  to  the  pre- 
cise nature  of  the  injury,  the  remedy  is 
by  motion  for  more  specific  allegations. 
Where  defendant  permits  the  complaint 
to  remain  unchallenged  until  the  trial 
of  the  action,  he  must  be  deemed  to 
have  waived  the  objection."  Bvertson 
V.  McKay,  124  Minn.  260,  144  N.  W. 
950. 

[b]  But  where  the  complaint  stat- 
ing a  good  cause  of  action  for  dam- 
ages contains  but  two  items  of  dam- 
age, ' '  the  plaintiff  will  not  be  required, 
on  motion,  to  make  more  definite  and 
certain  the  allegations  as  to  the  items 
of  damage  sustained.  The  remedy  is 
by  motion  for  a  bill  of  particulars. 
Whitner  v.  Perhass,  25  Abb.  N.  C. 
(N.  Y.)   130. 

55.  U.  S. — Patterson  v.  Corn  Ex- 
change, 197  Fed.  686.  Mich. — State  v. 
Hosmer,  104  N.  W.  637.  N.  Y.— Stroh- 
meyer  &  Arpe  Co.  v.  Hartley  S.  Mfg. 
Co.,  130  App.  Div.  102,  114  N.  Y. 
Supp.  287;  Kinsella  v.  Eiesenberg,  124 
App.  Div.  322,  108  N.  Y.  Supp.  876; 
Breslauer  Realty  "Co.  v.  Cohen,  115  App. 
Div.  360,   100   N.  Y.   Supp.   775. 

See  supra,  I,  B,  1,  c,  (II). 

[a]  Where  "general  damages  are 
claimed,  it  is  not  proper  to  compel 
the  party  claiming  them  to  specify  the 
particulars."  Eadcliffe  v.  New  York 
Cab  Co.,  134  App.  Div.  450,  119  N.  Y. 
Supp.  251. 

[b]  In  an  action  for  conspiracy  to 
blacklist  plaintiff,  it  is  proper  to  grant 
a  motion  for  a  bill  of  particulars  as 
to  the  acts  constituting  the  blacklist- 
ing, but,  in  the  absence  of  a  demand 
for  special  damages,  the  motion  for  a 
bill  of  particulars  as  to  the  damages 
must  be  denied.  Patterson  v.  Corn  Ex- 
change, 197  Fed.  686. 

[c]  In  an  action  for  injuries  to 
plaintiff's  house  from  an  explosion  in 
the  defendant's  oil  works,  the  plain- 
tiff cannot  be  required  to  furnish  a  bill 
of  particulars,  for  the  action  is  for 
damages  "which  the  plaintiff  cannot 
specify  with  certainty;  the  amount 
will  depend  upon  proof  to  be  furnished 
after  examination  of  the  injuries,  and 
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A  motion  for  a  bill  of  particulars  will  not  be  granted  where  the 
information  sought  for  is  peculiarly  within  the  knowledge  of  the 
moving  party.^^ 

B.  By  Demurrer.  —  In  some  jurisdictions  the  defendant  may  inter- 
pose a  special  demurrer  to  the  complaint  on  the  ground  that  the  aver- 
ment of  injury  therein  contained  is  uncertain  and  indefinite.^^  Where 
special  damages  are  claimed,  but  the  complaint  fails  to  state  the  items 
of  such  damages,  a  special  demurrer  on  this  ground  may  be  made.^" 

C.  Waiver.  —  In  the  absence  of  a  timely  objection  to  the  complaint 
for  uncertainty,  this  ground  of  objection  is  waiVed.°^ 


may  well  consist  of  tlie  testimony  of 
experts."  Muller  v.  Bush,  etc.  Mfg. 
Co.,  15  Abb.  N.  C.   (N.  Y.)   88. 

[d]  In  an  action  for  breach  of  con- 
tract to  distribute  an  advertising  paper 
on  certain  railroad  trains,  in  which  it 
appears  impracticable  to  more  par- 
ticularly specify  the  damage  and  the 
elements  thereof,  and  the  damages  "de- 
pend upon  what  the  jury  shall  find 
the  plaintiff  has  suffered  under  the 
evidence,  the  party  cannot  be  required 
to  fix  such  damages  in  a  bill  of  par- 
ticulars." Van  Vranken  v.  Gartner, 
85  Mich.  140,  48  N.  W.  499. 

[e]  In  an  action  for  breach  of  a 
restrictive  covenant  not  to  sell  goods 
to  other  manufacturers,  the  recovery 
cannot  be  based  upon  specific  instances 
from  the  very  nature  of  the  case,  and 
plaintiff  cannot  be  required  to  furnish 
a  bill  of  particulars.  Armstrong  v. 
Heide,  90  N.  Y.  Supp.  372. 

56.  Fink  V.  Jetter,  38  Hun  (N.  T.) 
163. 

57.  Ft.  Worth,  etc.  Ey.  Co.  v.  Mor- 
rison (Tex.  Civ.  App.),  123  S.  W.  212; 
Dallas  Consol.  E.  St.  Ey:  Co.  v.  Mc- 
Allister, 41  Tex.  Civ.  App.  131,  90  S. 
W.  933.  See  generally  4  Standard 
Pkoc.  859. 

[a]  But  in  an  action  by  a  father 
for  the  loss  of  services  of  his  son  by 
reason  of  injuries,  a  special  demurrer 
to  the  complaint  on  the  ground  that 
the  nature  and  extent  of  the  injuries 
are  not  set  forth  in  the  complaint  with 
sufficient  certainty  is  properly  over- 
ruled, because  the  claim  is  based  not 
upon  the  suffering  by  reason  of  the 
injury,  but  the  loss  of  services  in  con- 
sequence thereof.  Birmingham  E.  L. 
&  P.  Co.  V.  Chastain,  158  Ala.  421,  48 
So.  85. 

58.  Cal. — Mallory  v.  Thomas,  98  Cal. 
644,  as  Pao.  757.  Ga.— McKenzie  v. 
Mitchell,  123  Ga.  72,  51  S.  E.  34.  Kan. 


lola  V.  Farmer,  72  Kan.  620,  84  Pac. 
386.  Tex.— Eandall  v.  Eosenthal  (Tex, 
Civ.  App.),  31  S.  W.  822. 

[a]  But  an  exception  that  the  com- 
plaint states  no  cause  of  action  is  not 
the  proper  mode  to  require  the  plaintiff 
to  specify  the  elements  and  items  of 
his  damage.  Davis  v.  Arkansas  So.  E. 
Co.,  117  La.  320,  41  So.  587. 

[b]  In  an  action  for  libel  in  cir- 
culating false  rumors  about  plaintifl 
and  his  business,  an  averment  of  dam- 
age in  a  gross  sum  "without  alleging 
how  or  wherein  the  damage  consisted, 
would  be  good  as  against  a  general  de- 
murrer to  the  declaration  as  stating  no 
cause  of  action;  but  as  against  a 
special  demurrer,  demanding  a  more 
minute  and  accurate  statement  of 
the  elements  of  damage,  such  a  dec- 
laration would  not  prevail."  Brai- 
street  Co.  v.  Oswald,  96  Ga.  396,  23  S. 
E.  423. 

[c]  Where  the  complaint  shows  sev- 
eral ways  in  which  plaintiff  was  dam- 
aged, but  states  the  amount  of  damages 
only  in  the  aggregate,  this  ' '  would  have 
been  sufficient  on  general  demurrer,  but 
not  so  where  a  special  demurrer  is  in- 
terposed specifying  such  defect."  Sed- 
berry  v.  Verplanck  (Tex.  Civ.  App.),  31 
S.  W.  242. 

59.  la. — Fox  V.  Chicago,  etc.  Ey.  Co., 
86  Iowa  368,  53  N.  W.  259,  17  L.  E.  A. 
289;  Dickens  v.  Des  Moines,  74  Iowa 
216,  37  N.  W.  165.  Minn. — Evertson  v. 
McKay,  124  Minn.  260,  144  N.  W.  950. 
Tex. — ^Besso  v.  Southworth,  71  Tex.  765, 
10  S.  W.  523.  Vt.— Packard  v.  Slack, 
32  Vt.  9. 

[a]  WTiere  it  was  alleged  in  the 
complaint  that  plaintiff  by  reason  of  the 
injuries  "has  become  disabled  for  life 
to  such  an  extent  as  to  seriously  inter- 
fere with  the  active  prosecution  of  his 
business"  and  there  was  no  motion  to 
make  the  allegation  more  definite,  such 
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Til.  PLEA  OR  ANSWER.  —  A.  Generally.  —  A  denial  o£  dam- 
ages in  the  sum  named,  being  a  negative  pregnant,  raises  no  issue."" 
But  a  general  denial  of  the  allegations  of  the  complaint  together  with 
a  specific  denial  that  plaintiff  has  been  damaged  in  the  amount  claimed 
is  sufficient."^ 

Where  both  negligence  and  wilful  injury  are  alleged  in  separate 
counts  the  answer  must  be  responsive  to  both.'^ 

Damages  claimed  by  way  of  recoupment  must  be  specially  pleaded."^ 

B.  Matters  in  Mitigation  of  Damages.  —  In  some  jurisdictions 
matter  in  mitigation  of  damages  must  be  specially  pleaded."*  In  others, 
facts  in  mitigation  of  damages  may  be  proved  under  the  general  denial 
or  general  issue."^ 

It  is  not  necessary  to  allege  in  an  answer  that  plaintiff  received  in- 
cidental benefits  from  the  act  causing  the  damages.""    I^ikewise,  the 


allegation  was  sufficient  to  give  the 
defendant  notice  that  plaintiff  sought 
to  recover  special  damages.  Frobisher 
V.  Fifth  Ave.  Transp.  Co.,  81  Hun  544, 
30  N.  Y.  Supp.  1099. 

60.  Huston  V.  Twin  &  City  Creek 
Tpk.  E.  Co.,  45  Cal.  550;  Higgins  v. 
Wortell,  18   Cal.  330;   McLees  v.  Felt, 

11  Ind.  218. 

[a]  But  where  the  complaint  shows 
that  the  rental  value  of  the  premises 
in  question  is  $125  per  month,  and  the 
answer  denies  that  the  rental  value 
tvas  the  sum  of  $125,  or  any  sum  greater 
than  the  sum  of  $75,  the  rental  value 
of  the  premises  was  put  in  issue  and  a 
failure  to  find  upon  such  issue  is  error. 
Lee  Chuck  v.  Quan  Wo  Chong,  91  Cal. 
593,   28   Pac.  45. 

[b]  An  averment  in  an  answer  that 
the  defendants  did  no  unnecessary  dam- 
age, is  a  material  and  traversable  al- 
legation. Carpenter  v.  Barbe*,  44  Vt. 
441. 

61.  Conway  v.  United  States,  93  Fed. 
615,  37  C.  C.  A.  200;  McCord  V.  Doni- 
phan, etc.  Ey.  Co.,  21  Mo.  App.  92. 

62.  Louisville,  E.  &  St.  L.  E.  Co.  ■». 
Hart,  2  Ind.  App.  130,  28  N.  E.  218. 

63.  Sayles  v.  Quinn,  196  Mass.  492, 

12  N.  E.  713. 

64.  la. — Vierling  v.  Binder,  113  Iowa 
337,  85  N.  W.  621.  Mo.^State  v.  Diek- 
mann,  124  S.  W.  29.  N.  Y.— Bradner  v. 
Faulkner,  93  N.  Y.  515;  McKyming  v. 
Bull,  16  N.  Y.  297.  Utah.— Eeed  v. 
Union  Cent.  Life  Ins.  Co.,  21  Utah  295, 
61  Pac.  21. 

[a]  Mitigation  of  damages  is  an  af- 
firmative defense,  and  therefore  must 
bs  specially  wleaded.  Ramsay  v.  Meade 
(Colo.),  86  Pac.  1018. 

Vol.  xm 


[b]  Matter  in  justification  or  in 
mitigation  cannot  be  proven  under  a 
general  denial,  for  facts  "in  justifica- 
tion or  in  mitigation  of  damage,  direct- 
ly and  naturally  flowing  from  the 
wrongful  act  complained  of,  must  be 
pleaded  .  .  . "  Mitchell  v.  Cody,  6 
Misc.  307,  26  N.  Y.  Supp.  781. 

[c]  Where  the  answer  in  a  personal 
injury  action  consisted  of  a  denial  of 
the  material  allegations  of  the  com- 
plaint, but  contained  no  averment  of 
contributory  negligence  or  that  plain- 
tiff failed  to  take  proper  care  of  his 
injuries,  evidence  that  plaintiff's  in- 
juries were  aggravated  by  his  want  of 
care  and  inattention,  is  not  admissible. 
Cincinnati,  N.  O.  &  T.  P.  E.  Co.  v.  Crab- 
tree,  30  Ky.  L.  Eep.  1000,  100  S.  W. 
318. 

[d]  An  answer  consisting  solely  of 
allegations  of  matter  in  mitigation  of 
damages  does  not  constitute  a  defense 
to  the  action.  Saltus  v.  Kip,  2  Abb.  Pr. 
(N.  T.)  382. 

65.  U.  S.— -United  States  v.  Home- 
stake  Min.  Co.,  117  Fed.  481,  54  C.  C. 
A.  303.  Ind.— Stewart  v.  Muse,  62  Ind. 
385;  Mug  v.  Ostendorf,  49  Ind.  App.  71, 
96  N.  E.  780.  Mich.— Osburu  v.  Lovell, 
36  Miph.  246.  Miss.— Yazoo  &  M.  V.  E. 
Go.  V.  Sultan,  63  So.  672.  N.  J.— Hopple 
«..Higbee,  23  N.  J.  L.  342.  Vt.— Car- 
penter i).  Barber,  44  Vt.  441;  Collins  v. 
Perkins,   31   Vt.  624. 

[a]  "Matters  in  mitigation  of  dam- 
ages should  be  given  in  evidence  un- 
der the  general  issue,  and  need  not  be 
specially  pleaded."  Grayson  v.  Brooks, 
64  Miss.  410,  1  So.  482. 

66.  Hicks  V.  Drew,  117  Cal.  305,  49 
P.  189. 
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failure  of  plaintiff  to  properly  attend  to  the  injuries,  whereby  they 
were  aggravated,  need  not  to  be  specially  pleaded."^ 

IV.  ISSUES  AND  VARIANCE.  — A.  Generally.  —  The  failure 
to  prove  all  the  issues  raised  by  the  pleadings  is  not  a  fatal  variance,** 
where  the  facts  proved  constitute  a  cause  of  action  for  damages.^^ 

Where  the  complaint  in  an  action  for  personal  injuries  specifies 
several  particular  injuries,  the  failure  to  prove  one  or  more  of  the 
particular  injuries  alleged  does  not  preclude  a  recovery.'" 

B.  MATEEiix.  Variance.  —  1.  Cause  of  Injury.  —  A  variance  be- 
tween the  proof  and  the  averments  of  the  complaint  as  to  the  cause  of 
injury  is  fatal." 


[a]  Although  the  answer  to  a  com- 
plaint for  injuries  to  plaintiff's  land  by 
forcibly  entering  same  and  placing  a 
quantity  of  earth  thereon  consisted  in 
a  general  denial  only,  yet  in  ' '  determin- 
ing the  extent  of  the  injury  to  the 
plaintiff's  land,  the  court  had  a  right 
to  consider  the  benefits,  if  any,  arising 
from  placing  the  earth  upon  the  land. 
An  allowance  for  such  benefits  is  not 
in  the  nature  of  recoupment  or  set-off, 
but  a  method  of  determining  the  actual 
damages  sustained."  Mayo  V.  Spring- 
field, 138  Mass.  70. 

67.  Wascahachie  v.  Connor  (Tex. 
Civ.  App.),  35  S.  W.  692. 

68.  ni. — Eock  Island  «.  Cuinely,  126 
ni.  408,  18  N.  E.  753.  Ind.— Diamond 
Block  Coal  Co.  v.  Edmondson,  14  Ind. 
App.  594,  43  N.  E.  242.  Mich. — Thayer 
V.  Flint  &  P.  M.  E.  Co.,  93  Mich.  150, 
53  N.  W.  216.  Vt.— Hutchinson  v. 
Granger,  13  Vt.  386. 

[a]  "In  an  action  for  damages  for 
breach  of  an  agreement  to  embalm  the 
body  of  plaintiff's  minor  child,  the  fail- 
ure of  plaintiff  to  prove  all  the  damages 
alleged  does  not  constitute  a  variance. ' ' 
Loy  V.  Eeid,  11  Ala.  App.  231,  65  So. 
855. 

[b]  Where  the  evidence  varies  from 
some  of  the  allegations,  but  does  not 
vary  from  but  follows  others,  and  there 
is  sufficient  proof  to  make  out  a  cause 
of  action,  a  motion  to  exclude  the  evi- 
dence on  the  ground  of  variance  is  prop-' 
erly  overruled.  Franklin  Print.  &  Pub. 
Co.  V.  Eehrens,  181  111.  340,  54  N.  E. 
896. 

69.  Ark. — Owen  v.  Jones,  14  Ark. 
502.  m.— Chicago  v.  Powers,  117  111. 
App.  453.  Ind. — Fairmount  Union  J.  S. 
Agr.  Assn.  v.  Downey,  145  Ind.  503,  45 
N.  E.  696.  Mo. — Moore  v.  Mountcastle, 
72  Mo.  605.    N.  Y.— De  Forest  ».  Utica, 


69  N.  Y.  614;  Costello  v.  New  York 
City  Ey.   Co.,  91   N.  Y.  Supp.  23. 

[a]  In  actions  of  tort  "the  plain- 
tic  is  not  bound  to  prove  his  whole  dec- 
laration. If  he  prove  enough  of  his 
declaration  to  make  a  good  cause  of  ac- 
tion, he  is  entitled  to  recover."  Hutch- 
inson V.  Granger,  13  Vt.  386. 

Proof    a    single    act    of    negligence 

though  several  are  alleged.  See  the 
title  "Negligence,"  and  Pleenor  v. 
Oregon  Short  Line  E.  Co.,  16  Idaho  781, 
102  Pac.  897;  Pittsburgh,  C.  C.  &  St. 
L.  E.  Co.  V.  German  Ins.  Co.,  44  Ind. 
App.  268,  87  N.  E.  995. 

70.  Alabama  6.  S.  R.  Co.  v.  Hill,  93 
Ala.  514,  9  So.  722,  30  Am.  St.  Eep. 
65, 

71.  Ala. — Alabama  G.  S.  E.  Co.  v. 
Arnold,  84  Ala.  159,  4  So.  359.  Conn. 
Sanford  v.  Peck,  63  Conn.  486,  27  Atl. 
1057.  la.— Beard  v.  Guild,  107  Iowa 
476,  78  N.  W.  201.  Kan.— Brown  v.  Chi- 
cago, E.  I.  &  P.  Ey.  Co.,  59  Kan.  70,  52 
Pac.  65;  Telle  «.  Leavenworth  Eapid 
Transit  Ey.  Co.,  50  Kan.  455,  31  Pac. 
1076;  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Owens,  6  Kan.  App.  515,  50  Pac.  962. 
Ky. — ^Lexington  E.  Co.  v.  Britton,  130 
Ky.  676,  114  S.  W.  295;  Greer  v.  Louis- 
ville &  N.  E.  Co.,  14  Ky.  L.  Eep.  876, 
21  8.  W.  649.  Mich. — Mitchell  v.  Prange, 
110  Mich.  78,  67  N.  W.  1096,  64  Am, 
St.  Eep.  329.  Mo. — McCarty  v.  Itood 
Hotel  Co.,  144  Mo.  397,  46  S.  W.  172 
Obert  V.  Dunn,  140  Mo.  476,  41  S.  W, 
901.  Neb.— Elliott  v.  Carter  White 
Lead  Co.,  53  Neb.  458,  73  N.  W.  948 
Teun. — East  Tennessee  Coal  Co.  v.  Dan 
iel,  100  Tenn.  65,  42  S.  W.  1062.  Tex, 
Galveston  H.  &  S.  A.  Ey.  Co.  v.  Her- 
ring (Tex.  Civ.  App.),  36  S.  W.  129, 
W.  Va. — Snyder  v.  Wheeling  Elec.  Co., 
43  W.  Va.  661,  28  S.  E.  733,  64  Am.  St, 
Eep.  922. 
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2.  Character  of  Damages.  —  Where  general  damages  are  alleged  in 
the  complaint  all  damages  implied  by  law  may  be  proved.'^ 

Where  special  damages  are  pleaded,  proof  of  damages  of  a  different 
nature  from  those  alleged  in  the  complaint  constitutes  a  material 
variance/^ 

Under  a  declaration  alleging  infirmities  caused  directly  by  the 
wrongful  act,  plaintiff  cannot  recover  for  the  aggravation  of  pre- 
existing infirmities.'* 


[a]  "Where  the  plaintiff  ties  him- 
self up  by  framing  his  declaration  with 
reference  to  a  recovery  on  gome  special 
ground  only,  he  should  not  be  allowed  to 
gd  in  evidence  of  any  loss  or  damage 
beyond  what  is  expressly  alleged  in  the 
declaration."  Graves  v.  Severens,  40 
Vt.  636. 

[b]  If  plaintiff  specifically  pleads 
the  act  or  acts  causing  the  injury,  "he 
cannot  prove  other  and  different  act  or 
acts  for  the  purpose  of  substantiating 
his  complaint."  Santa  Fe,  P.  &  P.  Ey. 
■Co.  V.  Hurley,  4  Ariz.  258,  36  Pae.  216. 

72.  Ala. — Donnell  v.  Jones,  13  Ala. 
480,  48  Am.  Dec.  59.  111.— Tomasi  v. 
Donk  Bros.  C.  &  C.  Co.,  257  111.  70,  100 
N.  E.  353.  Ind.— Ohio,  etc.  Ey.  Co.  v. 
Selby,  47  Ind.  471,  17  Am.  Eep.  719.  la. 
Breen  v.  Iowa  Cent.  Ey.  Co.,  159  Iowa 
537,  141  N.  W.  410;  Hunt  v.  Iowa  Cent. 
E.  Co.,  86  Iowa  15,  52  N.  W.  668,  41 
Am.  St.  Eep.  473.  Kan. — Moaier  v. 
Board  of  Comrs.,  91  Kan.  825,  139  Pac. 
414.  Me. — Hunter  v.  Stewart,  47  Me. 
419.  Md.— McTavish  v.  Carroll,  13  Md. 
429.  Mo.— Brown  v.  Hannibal  &  St.  J. 
E.  Co.,  99  Mo.  310,  12  S.  W.  655.  N.  Y. 
Jutte  V.  Hughes,  67  N.  Y.  267.  Tex. 
Moehring  v.  Hall,  1  S.  W.  258;  Pecos, 
etc.  Ey.  Co.  v.  Coffman  (Tex.  Civ.  App.), 
160  S.  W.  145;  Missouri,  etc.  Ey.  Co.  v. 
Linton  (Tex.  Civ.  App.),  109  S.  W.  942. 

See  supra,  I,  B,  2. 

[a]  Under  allegations  of  a  legal 
promise  made  by  the  defendant  to  the 
plaintiff  and  a  breach  thereof,  any  dam- 
ages within  the  contemplation  of  the 
parties  can  be  proved  at  the  trial.  Au- 
tomatic S.  Mach.  Co.  V.  Twisted  W.  & 
S.  Co.,  142  N.  y.  Supp.  6. 

73.  Ala. — Cain  Lumber  Co.  v.  Stand- 
ard Dry  Kiln  Co.,  108  Ala.  346,  18  So. 
882;  Dowdell  v.  King,  97  Ala.  635,  12 
So.  405;  Pollock  &  Co.  v.  Gantt,  69  Ala. 
373.  Oal.— Hancock  v.  Hubbell,  71  Cal. 
537,  12  Pac.  618;  Potter  v.  Froment,  47 
Cal.  165.     Colo.— Pueblo  v.  Grifan,  10 
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Colo.  366,  15  Pac.  616,  111. — "Wabash 
Western  Ey.  Co.  v.  Friedman,  146  111. 
583,  30  N.  E.  353,  34  N.  E.  1111;  Adams 
V.  Gardner,  78  111.  568;  O'Connor  v. 
Prendergast,  99  111.  App.  531.  Ind.  Ter. 
Gulf,  0.  &  8.  F.  E.  Co.  V.  Warlick,  1 
Ind.  Ter.  10,  35  S.  W.  235.  la.— Gamble 
V.  Mullin,  74  Iowa  99,  36  N.  W.  909. 
Ky. — Erlanger  v.  Cody,  158  Ky.  625, 
166  S.  W.  202;  Louisville  Gas  Co.  v. 
Kentucky  Heat.  Co.,  33  Ky.  L.  Eep. 
912,  111  S.  W.  374;  Chesapeake  &  N. 
Ey.  Co.  V.  Hanmer,  23  Ky.  L.  Eep.  1846, 
66  S.  W.  375.  La.— Eoberts  v.  Hyde,  15 
La.  Ann.  51;  Arrowsmith  v.  Gordon,  3 
La.  Ann.  105.  Me. — Lufkin  v.  Patter- 
son, 38  Me.  282.  Mass. — ^Adama  v.  Barry, 
10  Gray  361.  Mich.— Fuller  v.  Jackson, 
92  Mich.  197,  52  N.  W.  1075;  Shadock 
V.  Alpine  Plank-Eoad  Co.,  79  Mich.  7, 
44  N.  W.  158;  Abernethy  v.  Van  Buren 
Twp.,  52  Mich.  383,  18  N.  W.  116.  Minn. 
Eathborne,  Hair  &  Eidgeway  Co.  v. 
Wheelihan,  82  Minn.  30,  84  N.  W.  638. 
Mo. — Brown  v.  Chicago  &  Alton  E.  Co., 
80  Mo.  457.  Mont. — Gordon  v.  Northern 
Pac.  E.  Co.,  39  Mont.  571,  104  Pac.  679. 
N.  Y.— Keefe  v.  Lee,  197  N.  Y.  68,  90 
N.  E.  344;  Kleiner  v.  Third  Ave  E.  Co., 
162  N.  Y.  193,  56  N.  E.  497;  Hess  v. 
Metropolitan  St.  Ey.  Co.,  57  N.  Y.  Supp. 
222.  Pa.— Stanfield  v.  Phillips,  78  Pa. 
73.  Tex.— Memphis  C.  O.  Co.  v.  Tolbert 
(Tex.  Civ.  App.),  171  S.  W.  309;  Gulf, 
C.  &  S.  P.  Ey.  Co.  V.  Craft  (Tex.  Civ. 
App.),  102  S.  W.  170;  International  & 
G.  N.  E.  Co.  V.  Beasiey,  9  Tex.  Civ.. 
App.  569,  29  S.  W.  1121.  Va.— Norfolk 
&  W.  Ey.  Co.  V.  Eeeves,  97  Va.  284,  33 
8.  E.  606;  Lee  v.  Hill,  84  Va.  919,  6 
S.  E.  473;  Peshine  v.  Shepperson,  17 
Gratt.  472. 

See  supra,  I,  B,  3. 

74.  Wilkinson  v.  Detroit  Steel  &  S; 
Works,  73  Mich.  405,  41  N.  W.  490; 
Maynard  v.  Oregon  E.  Co.,  46  Ore.  15, 
78  Pac.  983,  68  L.  E.  A.  477.  See  Boat- 
right  V.  Portland  Ey.,  L.  &  P.  Co.,  68 
Ore.  26,  135  Pac.  771. 
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Where  a  wilful  injury  is  charged,  proof  of  negligence  does  not 
authorize  a  recovery/^  Such  proof,  however,  is  admissible,  where  the 
complaint  contains  averments  of  negligence  as  well  as  of  wilful 
injury.'" 

C.  Immaterial,  Variance.  —  The  general  rules  as  to  immaterial 
variance  apply  in  actions  for  damages.'^  Proof  of  ailments  growing 
out  of  and  directly  connected  with  the  injuries  pleaded  is  not  a 
material  variance.'^ 


75.  Indiana,  B.  &  W.  Ey.  Co.  «.  Over- 
ton, 117  Ind.  253,  20  N.  E.  147. 

[a]  "The  word  'wilfully'  used  in 
certain  counts  of  the  declaration,  im- 
plied malice,  and  there  could  be  no  re- 
covery under  those  counts  unless  the 
evidence  showed  tha*  the  negligent 
acts  complained  of  in  such  counts  were 
done  maliciously."  Montgomery  v. 
Muskegon  Booming  Co.,  88  Mich.  633, 
56  N.  W.  729,  26  Am.  St.  Eep.  308. 

[b]  "Where  plaintiff  in  an  action 
for  wrongfully  causing  death  alleges 
that  it  was  caused  by  defendant's  wan- 
ton and  wilful  misconduct,  he  cannot 
recover  on  proof  of  mere  negligence." 
Wilson  V.  Chippewa  Val.  Elec.  E.  Co., 
120  Wis.  636,  98  N.  W.  536.  See  also 
Astin  V.  Chicago  M.  &  St.  P.  E.  Co., 
143  Wis.  477,  128  N.  W.  265,  31  L.  E. 
A.    (N.   S.)    158. 

76.  Faulkner  v.  Kean  (Ky.),  32  S. 
W.  265.  See  Schumpert  v.  Southern  E. 
Co.,  65  S.  C.  332,  43  S.  E.  813,  95  Am. 
St.  Eep.  802.  Comp.  Schoolcraft's 
Admr.  v.  Louisville  &  N.  E.  Co.,  92  Ky. 
233,  17  S.  W.  567,  14  L.  E.  A.  579. 

[a]  Where  it  is  alleged  that  cer- 
tain wrongs  set  forth  in  the  complaint 
were  done  wilfully,  and  the  evidence 
at  most  establishes  mere  negligence  a 
motion  to  exclude  all  the  evidence  on 
the  ground  of  variance  is  properly  de- 
nied, it  being  permissible  to  treat  the 
averments  of  wilfulness  as  surplusage. 
Alabama  &  V.  Ey.  Co.  v.  Hanes,  69 
Miss.  160,  13  So.  246. 

77.  A  variance  whicli  is  not  shown 
to  have  misled  the  adverse  party  is  not 
material.  Missouri,  K.  &  T.  Ey.  Co.  v. 
Turley,  1  Ind.  Ter.  275,  37  S.  W.  52. 

78.  Fla.— Warfleld  v.  Hepburn,  62  Ma,. 
409,  418,  57  So.  618.  Ind.— Indianapolis, 
etc.  Co.  V.  Gillaspy  (Ind.  App.),  105  N. 
E.  242.  Mo. — Eeynolds  v.  Metropolitan 
St.  Ey.  Co.,  180  Mo.  App.  138,  168  S. 
W.  221;  Peterie  v.  Metropolitan  St.  Ey. 
Co.,  177  Mo.  App.  359,  164  S.  W.  254; 
Haywood   v.   Kuhn,    168   Mo.   App.   56, 


151  S.  W.  204.  N.  Y.— Bopp  v.  New 
York,  etc.  Co.,  78  App.  Div.  337,  79  N. 
Y.  Supp.  1035.  Ohio. — Stevenson  v. 
Morris,  37  Ohio  St.  10.  Tex. — Texas 
Midland  E.  E.  v.  Simmons  (Tex.  Civ. 
App.),  152  S.  W.  1106;  Greenville  v. 
Branch  (Tex.  Civ.  App.),  152  S.  W. 
478.  Wis.— Mauch  v.  Hartford,  112  Wis. 
40,  87  N.  W.  816. 
■See  supra,  I,  A,  3,  a. 

[a]  Under  '  allegations  of  a  com- 
plaint, that  "plaintiff  was  thrown 
down,  causing  serious  injuries  to  his 
back,  legs,  kidneys,  and  nervous  sys- 
tem, and  causing  many  bruises  and  con- 
tusions upon  his  body  and  head,  from 
Which  injuries  plaintiff  has  suffered 
great  bodily  pain  and  mental  anguish, 
and  still  suffers  such  bodily  pain  and 
mental  anguish,  and  will  continue  to 
suffer  such  bodily  pain  and  mental  an- 
guish for  the  rest  of  his  life,"  evidence 
tending  to  show  impairment  of  the 
genital  organs  as  a  result  of  injuries  to 
the  back  and  spinal  cord  is  admissible, 
where  it  is  the  necessary  result  of  the 
injuries  alleged.  Moore  v.  St.  Louis 
Transit  Co.,  226  Mo.  689,  126  S.  W. 
1013. 

[b]  "The  averment  of  the  particu- 
lar injury  is  to  the  head,  side  and  ribs 
of  the  plaintiff  to  such  an  extent  as 
renders  him  unfit  to  perform  the  duties 
he  had  previously  performed,  which 
condition  will  be  permanent,"  and  is 
sufficient  to  authorize  proof  of  heart 
trouble.  Myers  v.  Erie  E.  Co.,  44  App. 
Div.  11,  60  N.  Y.  Supp.  422. 

[c]  Where  plaintiff  alleged  in  his 
complaint,  that  he  "was  injured  inter- 
nally, externally,  and  permanently 
about  the  head,  body,  and  limbs,  so 
that  he  became  sick,  sore,  lame,  and 
disabled,  and  so  remains,  and  ever  since 
has  been,  and  will  for  a  long  time  to 
come  be  unable  to  attend  to  his  usual 
duties,  and  unable  to  labor, ' '  proof  of  a 
fracture  at  the  base  of  the  skull  and 
of  an  injury  to  one  of  plaintiff's  ears, 
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Proof  of  a  permanent  injury  under  a  complaint  alleging  but  temp- 
orary injuries  is  not  a  fatal  variance.''^  And  an  allegation  that  the 
injuries  described  are  permanent  will  support  a  recovery  for  temporary 
disability  resulting  from  the  same  injuries.*" 

OTjjectlons  on  the  ground  of  variance  must  be  made  at  the  time  of 
the  introduction  of  the  evidence.*^ 

V.  QUESTIONS  OF  LAW  AND  PACT.  —  A.  Nature  of  Injury. 
The  questions  of  the  eause,*^  the  severity,^'  and  the  permanency  of  the 
injuries**  and  defendant's  liability  therefor  are  questions  of  fact,  to 
be  decided  by  the  jury  from  the  evidence  in  the  case,  under  proper 
instructions  from  the  court.*^ 


wMeh  resulted  in  an  impairment  of  his 
hearing  and  memory  is  admissible  as 
there  is  "no  statement  in  the  complaint 
that  can  be. held  to  negative  any  claim 
by  the  plaintiff  of  injury  to  any  par- 
ticular organ  located  within  the  head." 
Gilleland  v.  Greason,  156  App.  Div.  46, 
141  N.  Y.  Supp.  136. 

79.  Antrum  v.  Marshalltown,  105 
Iowa  493,  75  N.  W.  360;  Morgan  v. 
Bross,  64  Ore.  63,  129  Pae.  118. 

[a]  Where  injuries  to  plaintiff's 
chest  and  lungs  were  described  in  the 
complaint  as  temporary,  it  does  not  fol- 
low therefrom,  "that  all  evidence  in- 
troduced to  prove  the  truth  of  this  al- 
legation should  be  discarded  because  it 
also  tended  to  prove  that  the  injuries 
were  permanent  since  a  permanent  in- 
jury necessarily  includes  a  temporary 
one."  Texas  Cent.  Ey.  Co.  v.  Brock 
(Tex.  Civ.  App.),  30  S.  W.  274. 

80.  Indianapolis,  St.  Ey.  Co.  v.  Eob- 
inson,  157  Ind.  414,  61  N.  E.  936. 

81.  Central  of  Georgia  B.  Co.  V.  Mc- 
Nab,  150  Ala.  332,  43  So.- 222;  Harrison 
V.  Coleman,  171  Mo.  App.  633,  154  S. 
W.  456. 

[a]  A  failure  to  object  at  that  time 
is  deemed  a  waiver  of  the  objection. 
Ind. — Louisville,  etc.  Co.  v.  Lloyd  (Ind. 
App.),  105  N.  E.  519.  Mo.— Harrison  v. 
Coleman,  171  Mo.  App.  633,  154  S.  W. 
456.  N.  Y.— Driggs  v.  Dwight,  17  Wend. 
71.  Utah. — ^Lashus  v.  Chamberlain,  6 
Utah  385,  24  Pac.  188.  W.  Va.— Har- 
greaves  v.  Kimberly,  26  W.  Va.  787. 

[a]  Wherever  there  is  a  variance 
between  the  allegation  and  the  proof 
that'  has  actually  misled  the  'adverse 
party,  it  is  his  duty  to  make  season- 
able objection  on  that  ground"  and 
"such  objection  cannot  be  raised  for 
the  first  time  on  motion  for  a  new  trial 
or  on  appeal  ..."  Johnson  v.  Gary, 
18  Idaho  623,  111  Pac.  855. 

Vol.  XIII 


82.  U.  S. — Milwaukee,  etc.  Ey.  Co. 
V.  Kellogg,  94  V.  S.  469,  24  L.  ed.  256. 
Ark.— St.  Louis,  I.  M.  &  S.  Ey.  Co.  v. 
Carter,  111  Ark.  272,  164  S.  W.  715. 
Cal. — Herbert  v.  Southern  Pae.  Co.,  121 
Cal.  227,  53  Pac.  651.  Colo.^Denver, 
T.  &  G.  E.  Co.  V.  Eobbins,  2  Colo.  App. 
313,  30  Pae.  261.  Ind.— Pittsburg,  C. 
C.  &  St.  L.  Ey.  Co.  V.  Klitch,  11  Ind. 
App.  290,  37  N.  E.  560.  Ky. — Owens- 
boro  City  E.  Co.  v.  Hill,  21  Ky.  L.  Eep. 
1638,  56  S.  W."  21.  Mass. — ^Bowes  v. 
Boston,  155  Mass.  344,  29  N.  E.  633,  15 
L.  E.  A.  365.  Mo.— Beeves  v.  Lutz,  179 
Mo.  App.  61,  162  S.  W.  280.  Neb. 
Kitchen  v.  Carter,  47  Neb.  776,  66  N. 
W.  855.  Pa. — Thomas  v.  Central,  etc. 
E.  Co.,  194  Pa.  511,  45  Atl.  344.  Tex. 
Texas  Midland  E.  E.  v.  Wiggins  (Tex. 
Civ.  App.),  161  S.  W.  445.  Wis.— Sheri- 
dan V.  Bigelow,  93  Wis.  426,  67  N.  W. 
732. 

83.  Lynch  V.  Southern  Pac.  Co.,  24 
Cal.  App.  108,  140  Pac.  298;  Hayward 
V.  The  Metropolitan,  etc.  Ey.  Co.,  174 
111.  App.  408. 

84.  Ark.- St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  Carter,  111  Ark.  272,  164  S.  W. 
715;  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Johnson,  111  Ark.  640,  163  S.  W.  1157; 
Memphis,  D.  &  G.  E.  Co.  v.  Steel,  108 
Ark.  14,  156  S.  W.  182,  Ann.  Cas.  1915B, 
198.  Cal.-— Lynch  v.  Southern  Pac.  Co., 
24  Cal.  App.  108,  140  Pac.  298.  Colo. 
Denver  City  Tramway  Co.  v.  Gawley, 
23  Colo.  App.  332,  129  Pac.  258.  Ky. 
South  Covington  &  C.  St.  E.  Co.  v. 
Hardy,  152  Ky.  374,  153  S.  W.  474. 
Mo.— Quinley  v.  Springfield  Tract.  Co., 
180  Mo.  App.  287,  165  S.  W.  346;  Chap- 
man V.  Bertha  A.  Min.  Co.,  177  Mo. 
App.  264,  162  S.  W.  648.  Neb.— O 'Dell 
)-.  Stewart  &  Co.,  96  Neb.  147,  147  N. 
W.   121. 

85.  Ark.— St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  Johnson,  111  Ark.  640;  163  S.  W. 
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B.  Amount  of  Damages.  —  In  actions  for  personal  injuries  the 
precise  amount  of  damages  to  be  awarded  generally  rests  in  the  dis- 
cretion of  the  jury  within  the  limits  fixed  by  the  rules  of  law  governing 
such  damages.*" 

"Where  the  plaintiff  had  a  disease  prior  to  the  injury  complained 
of,  it  is  for  the  jury  to  determine  how  much  he  has  been  damaged.*' 

Where  lost  profits  are  a  proper  element  of  damage,  the  amount 
thereof  is  to  be  determined  by  the  jury.** 


1157.  Cal. — Clare  v.  Northwestern  Pac. 
E.  Co.,  21- Cal.  App.  214,  131  Pac.  323. 
Colo.— Catlett  V.  Colorado  &  S.  E.  Co., 
56  Colo.  463,  139  Pac.  14;  Hayes  v.  Will- 
iams, 17  Colo.  465,  30  Pac.  352.  D.  C. 
Metropolitan  E.  Co.  v.  Hammett,  13 
App.  Cas.  370.  HI. — Thompson  v. 
Northern  Hotel  Co.,  256  111.  77,  99  N. 
E.  878.  Ind. — Chicago  &  E.  E.  Co.  v. 
Fretz,  173  Ind.  519,  90  N.  E.  76.  Md. 
Beck  &  Co.  V.  Hanline  Bros.,  122  Md. 
68,  89  Atl.  377.  Mo.— Quinley  v.  Spring- 
field Tract.  Co.,  180  Mo.  App.  287,  165 
S.  W.  346.  Tex.— Houston  B.  &  T.  Ey. 
Co.  V.  Montello  (Tex.  Civ.  App.),  165  S. 
W.  540;  Galveston,  H.  &  S.  A.  Ey.  Co. 
V.  Parish,  45  Tex.  Civ.  App.  493,  100 
S.  W.  1175. 

86.  Conn. — Kemire  v.  Brainerd  & 
Armstrong  Co.,  88  Conn.  265,  91  Atl. 
185.  Idaho. — McLean  v.  Lewiston,  8 
Idaho  472,  69  Pac.  478.  HI.— Chicago, 
etc.  E.  Co.  V.  Warner,  108  HI.  538.  Ky. 
Oakdale  v.  Sanders'  Exx.,  155  Ky.  352, 
159  S.  W.  812.  N.  J.— Manda  v.  United 
States  Exp.  Co.,  85  N.  J.  L.  720,  90 
Atl.  269.  R.  I. — ^Prue  v.  New  York  P. 
&  B.  E.  Co.,  18  E.  I.  360,  27  Atl.  450. 

[a]  Although  no  evidence  is  intro- 
duced as  to  the  value  of  the  services 
of  plaintiff's  wife,  in  an  action  for  in- 
juries sustained  hy  her,  it  is  not  error 
for  the  court  to  allow  the  jury  to  fix 
damages  for  loss  of  the  wife's  services 
according  to  their  "good  judgment  and 
common  sense."  Gregory  v.  Oakland 
Motor  Car  Co.,  181  Mich.  101,  147  N. 
W.  614. 

[b]  Damages  for  Pain  and  Suffer- 
ing.— St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Dallas,  93  Ark.  209,  124  S.  W.  247. 

[c]  Where  mental  anguish  and 
physical  suffering  are  to  be  considered 
in  determining  the  damages  sustained, 
"no  method  of  exact  computation  can 
be  devised,  and  the  amount  of  the  re- 
covery must  generally  be  left  to  the 
sound  discretion  of  the  jury."  Plinn 
V.  Predrickson,  89  Neb.  563,  131  N.  W. 
934. 


[d]  The  jury,  however,  has  "no 
right  to  do  more  than  give  the  plain- 
tiff a  fair  recompense  for  the  anguisli 
he  suffered  from  the  negligence  of  th^ 
defendant,,  the  amount  to  be  deter- 
mined, not  by  their  own  feelings,  bu1, 
by  the  evidence."  Shepard  v.  Westeri-. 
Union  Tel.  Co.,  143  N.  C.  244,  55  S.  B, 
704,  118  Am.  St.  Eep.  796. 

[e]  Special  Damages.  —  Colo. — Den- 
ver Consol.  T.  Co.  V.  Eiley,  14  Colo, 
App.  132,  59  Pac.  476.  Conn.— Harris 
V.  Ansonia,  73  Conn.  359,  47  Atl.  672, 
la. — Scurlock  V.  Boone,  142  Iowa  684, 
121  N.  W.  369.  Mo. — Eeeves  v.  Lutzj 
179  Mo.  App.  61,  162  S.  W.  280. 

[f]  Damages  for  Loss  of  Time, 
Monckton  v.  St.  Louis  &  S.  F.  E.  Co., 
92  Kan.  158,  139  Pac.  1164. 

[g]  The  probable  duration  of  plain- 
tiff's life  is  for  the  jury  to  determine, 
Ala, — ^Louisville  &  N,  E,  Co.  v.  Davis, 
99  Ala.  593,  12  So.  786.  Ark.— St.  Louis, 
I.  M.  &  S.  E.  Co.  V.  Brogan,  105  Ark, 
533,  151  S.  W.  699.  Pa.— Foley  v.  Phil- 
adelphia Eapid  T.  Co.,  240  Pa.  169,  87 
Atl.  289. 

87.  Shumway  v.  Walworth,  etc.  Co., 
98  Mich.  411,  57  N.  W.  251. 

[a]  Where  the  evidence  was  con- 
flicting as  to  whether  or  not  a  certain 
operation  upon  plaintiff  was  necessi- 
tated by  reason  of  pre-existing  physical 
infirmities,  the  "jury  could  well  have 
come  to  the  conclusion  that,  notwith- 
standing such  previous  condition,  even 
that  portion  of  the  operation  was  ne- 
cessitated by  the  injuries  received 
rather  than  by  such  previous  condi- 
tions." Erickson  v.  Washington-Ore- 
gon Corp.,  76  Wash.  387,  136  Pac.  376. 

88.  Sloss-Sheffield  S.  &  I.  Co.  v. 
Payne,  186  Ala.  341,  64  So.  617;  Sehloss- 
berg  V.  Brody,  160  App.  Div.  161,  145 
N.  Y.  Supp.  182;  Bernstein  v.  Taub,  148 
N.  Y.  Supp.  23. 

[a]  The  "profit  from  sales  which 
were  prevented  by  the  annulling  of  the 
contract  by  defendant,  and  which  can 
be  ascertained  with  reasonable  eertain- 
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Mitigation  of  damages  is  an  issue  of  fact  to  be  decided  by  the  jury 
from  the  evidence.*" 

C.  Punitive  Damages.  —  The  question  of  whether  the  case  is  a 
proper  one  for  an  award  of  punitive  damages  is  one  of  law  for  the 
court.""  But  whether  any  such  damages  shall  be  awarded  and  the 
amount  thereof  is  for  the  jiiry  to  determine."^ 

VI.  INSTRUCTIONS.  —  A.  GeneealLt.  —  The  charge  of  the  court 
upon  the  law  applicable  to  the  cause  of  the  injuries  should  be  specific."^ 
Instructions  which  furnish  no  rule  by  which  the  damages  can  be 
ascertained  are  insufficient,"^  and  in  such  case  it  cannot  be  presumed 


ty,  are  proper  elements  for  the  consid- 
eration of  the  jury  in  determining  the 
value  of  a  contract  pertaining  to  the 
sale  of  a  commodity."  Bredemeier  v. 
Pacific  Supply  Co.,  64  Ore.  576,  131  Pao. 
312. 

89.  Fairfield  v.  Salem,  213  Mass.  296, 
100  N.  E.  542. 

90.  Denver  Ciij  Tramway  Co.  v. 
Gawley,  23  Colo.  App.  332,  129  Pac. 
258;  Lexington  K.  Co.  v.  Fain,  25  Ky. 
L.  Eep.  2243,  80  S.  W.  463. 

91.  Ky. — ^Louisville  E.  Co.  v.  Frick, 
158  Ky.  450,  165  S.  W.  649.  Mont.— De 
Celles  V.  Casey,  48  Mont.  568,  139  Pac. 
586.  Neb. — Ellison  v.  Brown,  43  Neb. 
68,  61  N.  W.  97.  N".  C— Blow  v.  Joy- 
ner,  156  N.  C.  140,  72  S.  E.  319. 

[a]  The  "court  can  never  direct  the 
award  of  punitive  damages  as  a  mat- 
ter of  law,  -but,  where  an  award  of  such 
damages  is  permissible  on  the  facts,  the 
judge  shall  lay  down  the  law  applicable, 
and  it  is  for  the  jury  to  determine  in 
all  cases  whether  or  not  they  shall  be 
allowed,  and  also  the  amount."  Bill- 
ings V.  Charlotte  Observer,  150  N.  C. 
540,  64  S.  B.  435. 

[b]  Punitive  damages  "are  measur- 
able only  by  the  enlightened  con- 
science of  an  impartial  jury."  Selman 
V.  Barnett,  4  Ga.  App.  375,  61  S.  E.  501. 

92.  Ark.— St.  Louis,  I.  M.  &  S.  E. 
Co.  V.  Steed,  105  Ark.  205,  151  S.  W. 
257.  Cal. — Kimic  v.  San  Jose-Los  Gates 
I.  E.  Co.,  156  Cal.  379,  104  Pac.  986.  111. 
Eock  Island  v.  Starkey,  189  111.  515,  59 
N.  E.  971.  Ind.— Pittsburgh,  C.  C.  & 
St.  L.  Ry.  Co.  V.  Collins,  168  Ind.  467, 
80  N.  E.  415.  la.— Doherty  v.  Des 
Moines  City  Ey.  Co.,  137  Iowa  358,  114 
N.  W.  183.  Ky.— West  Kentucky  Coal 
Co.  V.  Butler's  Admr.,  155  Ky.  428,  159 
S.  W.  958;  Louisville,  &  N.  E.  Co.  v. 
Wilkins,  143  Ky.  572,  136  S.  W.  1023. 
Mo. — Wentz  v.  Chicago,  B.  &  Q.  E.  Co., 
259  Mo.  450,  168  S.  "W.  1166;  Eiley  v. 
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Independence,  258  Mo.  671,  167  S.  W. 
1022;  Haywood  v.  Kuhn,  168  Mo.  App. 
56,  151  S.  W.  204.  Neb.— Bower  v. 
Chicago  &  N.  W.'  E.  Co.,  96  Neb.  419, 
148  N.  W.  145;  Henry  v.  Omaha  Pack- 
ing Co.,  81  Neb.  237,  115  N.  W.  777. 
Nev. — Konig  v.  Nevada-California-Ore- 
gon Ry.,  36  Nev.  181,  135  P.  141.  S.  C. 
Settlemeyer  v.  Southern  Ey.  Carolina 
Div.,  97  S.  C.  85,  81  S.  E.  465.  Tex. 
Houstdn  B.  &  T.  Ry.  Co.  v.  Montello 
(Tex.  Civ.  App.),  165  S.  W.  540;  Texas 
&  P.  Ey.  €o.  V.  Tomlinson  (Tex.  Civ. 
App.),  157  S.  W.  278;  Quanah  A.  &  P. 
Ey.  Co.  V.  Galloway  (Tex.  Civ.  App.), 
154  S.  W.  653.  Wis.— Baermann  v. 
Chicago  &  M.  E.  E.  Co.,  153  Wis.  235, 
140  N.  W.  1119. 

See  generally  the  title  "Instruc- 
tions." 

[a]  "A  party  is  entitled,  when  he 
requests  it  by  correct  instructions,  to 
have  the  facts  establishing  his  cause 
of  action  or  ground  of  defense  and  the 
law  applicable  to  them  affirmatively 
stated  by  the  court  to  the  jury. ' '  Lyon 
V.  Bedgood,  54  Tex.  Civ.  App.  19,  117  S. 
W.  897. 

93.  Badgley  v.  St.  Louis,  149  Mo. 
122,  50  S.  W.  817. 

[a]  While  the  law  cannot  fix  the 
amounts  recoverable  as  damages  for 
personal  injuries  "it  has  a  rule,  by 
which  they  are  to  be  fixed;  and  in 
cases  of  this  kind,  where  the  inherent 
difficulties  of  measuring  pain  and  suf- 
fering by  a  money  standard  are  al- 
ready so  great,  and  the  tendency  of 
juries  to  suppose  that  they  may  be  gen- 
erous rather  than  just  is  so  strong,  it 
is  error  not  to  lay  down  for  the  guid- 
ance of  the  jury  in  the  most  explicit 
terms,  the  limitation  of  their  verdict 
to  compensation  and  compensation 
alone."  Collins  v.  Leafey,  124  Pa.  203, 
16  A.  765. 

[b]  An    instruction    authorizing    a 
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that  the  jury  adopted  the  correct  rule.^*  But  a  judgment  will  not  be 
reversed,  because  the  court  gave  the  jury  two  ways  for  estimating 
damages,  where  they  were  not  inconsistent  with  each  other.^^ 

B.  Elements  of  Damage.  —  The  court  must  guide  the  jury  in  de- 
termining the  proper  elements  of  damage^^^  Hence  a  charge  leaving  to 
the  jury  the  determination  of  the  elements  of  damage  to  be  con- 
sidered is  erroneous.®'  Thus,  'an  instruction  to  consider  all  the  cir- 
cumstances in  the  case  for  the  purpose  of  estimating  the  damages,  is 
too  broad.'^ 

The  instruction  should  not  eliminate  from  the  consideration  of  the 
jury  any  of  the  proper  elements  of  damage.'^    But  the  instruction  on 


recovery  by  plaintifEs  of  such  a  sum  in 
damages,  as  the  jury  m9,y  believe  from 
the  evidence  "they  have  sustained," 
is  erroneous  "in  that  it  gives  the  jury 
free  rein  to  fix  the  amount  of  dam- 
ages, without  giving  them  any  guide 
for  their  discretion.  The  court  should 
have  given  to  the  jury  a  rule  by  which 
to  determine  the  amount  of  damages." 
Elswiek  v.  Eamey,  157  Ky.  639,  163  S. 
W.   751. 

94.  Ala. — Alabama  Northern  E.  Co. 
V.  Methvin,  9  Ala.  App.  519,  64  So.  175. 
Ga. — ^Atlanta,  B.  &  A.  E.  Co.  v.  Barn- 
well, 138  Ga.  569,  75  S.  E.  645.  Ky. 
Elswiek  V.  Eamey,  157  Ky.  639,  163  S. 
W.  751.  N.  Y.— Barr  v.  Sohe'fer,  118 
App.  Div.  834,  103  N.  Y.  Supp.  733. 
Tenn. — Citizens'  St.  Ey.  Co.  v.  Burke, 
98  Tenn.  650,  40  S.  "W.  1085. 

95.  Ft.  Worth,  etc.  Ey.  Co.  v.  An- 
drews  (Tex.  Civ.  App.),  29  S.  W.  920. 

96.  Southern  Ey.  Co.  v.  Cochran,  149 
Ala.  673,  42  So.  100;  Kohr  v.  Metropol- 
itan St.  E.  Co.,  117  Mo.  App.  302,  92 
S.   W.   1145. 

[a]  In  an  action  against  a  street 
railway  company  for  injuries  to  a  pass- 
enger, an  instruction,  authorizing  the 
jury  to  consider  the  "inconvenience" 
of  the  injured  person  is  too  vague  and 
indefinite  to  be  a  basis  for  estimating 
damages.  Eoot  v.  Des  Moines,  etc.  Ey. 
Co.  (Iowa),  83  N.  W.  904. 

[b]  An  instruction  that  the  jury 
may  find  for  the  plaintiff  "such  fur- 
ther sum  as  will  fairly  compensate  her 
for  the  loss  of  her  foot"  is  erroneous, 
as  giving  "the  jury  no  criterion  of 
damages,  and  is  equivalent  to  an  in- 
struction to  them  to  find  for  the  plain- 
tiff such  a  sum  as  they  deemed  right, 
considering  the  injury  she  had  re- 
ceived." Lexington  E.  Co.  v.  Herring, 
30  Ky.  L.  Eep.  269,  97  S.  W.  1127. 

[e]     The    charge    should    designate 


the  proper  elements  of  damages.  Uni- 
ted States  Smelt.  Co.  v.  Parry,  166  Fed. 
407,  92  C.  C.  A.  159;  Hawes  v.  Kansas 
City  Stock-Yards  Co.,  103  Mo.  60,  15 
S.  W.  751. 

[d]  An  instruction  which,  after  cor- 
rectly calling  the  jury's  attention  to 
the  various  elements  of  the  injury  to  be 
considered  by  them,  adds  the  following 
language:  "together  with  all  the  facts 
and  circumstances  in  the  case,  and  as- 
sess the  damages  at  such  sum  as  from 
the  evidence  you  may  deem  proper,"  is 
not  necessarily  prejudicial  although  it 
is  technically  objectionable  on  the 
ground  that  it  gives  the  jury  a  roving 
commission  to  allow  damages  for  mat- 
ters not  included  in  the  elements  men- 
tioned. Phelps  V.  Conqueror  Zinc  Co., 
218  Mo.  572,  117  S.  "W.  705. 

97.  Ky. — Morrow  v.  Missouri  Pae. 
Ey.  Co.,  123  S.  W.  1034;  Louisville 
&  N.  E.  do.  V.  Cleaver,  28  Ky.  L.  Eep. 
497,  89  S.  W.  494.  Md.— Baltimore  & 
0.  E.  Co.  V.  Carr,  71  Md.  135,  17  Atl. 
1052.  Pa.— Collins  v.  Leafey,  124  Pa. 
203,   16   Atl.   765. 

98.  Cal. — Trabing  V.  California  Nav. 
&  Imp.  Co.,  121  Cal.  137,  53  P.  644.  TO.. 
Malloy  V.  Chicago,  169  111.  App.  593. 
Ind. — ^Sanitary  Can  Co.  v.  McKinney, 
52  Ind.  App.  379,  100  N.  E.  785;  Knoe- 
fel  V.  Atkins,  40  Ind.  App.  428,  81  N. 
E.  600.  Pa. — Smith  v.  Pennsylvania  E. 
Co.,  246  Pa.  370,  92  Atl.  318. 

[a]  An  instruction  to  assess  the 
damages  "taking  into  consideration  the 
circumstances  surrounding  the  plain- 
tiff" is  misleading  for  failure  to  des- 
ignate what  circumstances  the  jury 
should  consider  and  for  disregarding 
"the  rules  of  law  which  are  uniform 
upon  the  elements  of  damages."  Chi- 
cago, &  E.  E.  Co.  V.  Fretz,  173  Ind.  519, 
90  N.  E.  76. 

99.  Birmingham,    E.    &    E.    Co.    v. 
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this  point  must  not  go  beyond  the  pleadings  in  the  action,^  and  must 
be  supported  by  the  proof.^ 

It  is  error,  in  enumerating  the  elements  of  special  damage,  to  name 
either  an  element  which  was  not  alleged  in  the  complaint,^  or  which, 
although  alleged  in  the  complaint,  was  not  supported  by  proof.*  There 


Ward,  124  Ala.  409,  27  So.  471;  Sad- 
rock  V.  Galveston,  etc.  Ey.  Co.  (Tex. 
Civ.  App.),  141  S.  "W.  163. 

1.  Ky. — Macon  v.  Paduoah  St.  E.  Co., 
110  Kj.  680,  62  S.  W.  496.  Mo.— Beggs 
V.  Shelton,  173  Mo.  App.  127,  155  S.  W. 
885.  N.  J. — ^Street  v.  Excelsior,  etc.  Co. 
(K  J.  L.),  31  Atl.  721.  Tex.— Dallas 
Consol.  E.  St.  E.  Co.  v.  English,  42  Tex. 
Civ.  App.  393,  93  S.  W.  1096;  Northern 
Texas  Tract.  Co.  v.  Jamison,  38  Tex. 
Civ.  App.  55,  85  S.  W.  305. 

[a]  Where  the  complaint  contained 
no  allegation  of  loss  incurred  in  plain- 
tiff's occupation,  "the  jury  should  not 
have  been  instructed  that  the  measure 
of  damages  embraced  plaintiff's  occupa- 
tion and  the  losses  she  incurred  in  her 
earnings,  and  that  all  the  elements  set 
forth  in  the  evidence  going  to  prove 
her  loss  might  be  considered  in  deter- 
mining the  damages."  Jacksonville, 
etc.  Co.  V.  Batchis,  54  Fla.  192,  44  So. 
933. 

[b]  An  instruction  authorizing  a 
recovery  for  the  reasonable  value  of 
the  "necessary  medical  aid  rendered  to 
plaintiff"  without  limiting  such  recov- 
ery to  the  amount  specified  in  the 
complaint  is  erroneous.  McDonald  v. 
St.  Louis  &  S.  F.  E.  Co.,  165  Mo.  App. 
75,  146  S.  W.  83. 

2.  Ark.— St.  Louis,  I.  M.  &  S.  E.  Co. 
V.  Bright,  109  Ark.  4,  159  S.  W.  33.  Ga. 
Georgia,  S.  &  F.  E.  Co.  v.  Wright,  130 
Ga.  696,  61  S.  E.  718.  Ind.— Southern 
E.  Co.  V.  Crone,  51  Ind.  App.  300,  99 
N.  E.  762.  Ky.— Louisville  &  N.  E.  Co. 
V.  Farris,  30  Ky.  L.  Eep.  1193,  100  S. 
W.  870.  Mich.— Kethledge  v.  Petoskey, 
179  Mich.  301,  146  N.  W.  164;  Pearll  v. 
Bay  City,  174  Mich.  643,  140  N.  W. 
938.  Mo.— Salmon  v.  Chicago  &  A.  E. 
Co.,  181  Mo.  App.  414,  168  S.  W.  829; 
Esque  v.  United  Eys.  Co.,  174  Mo.  App. 
317,  157  S.  W.  1061.  N.  Y.— Gilbertson 
1).  Forty-Second  St.,  etc.  Ey.  Co.,  14 
App.  Div.  294,  43  N.  Y.  Supp.  782; 
Camparetti  v.  Union  Ey.  Co.  etc.,  88  N. 
Y.  Supp.  425.  Pa. — Eeese  v.  Hershey, 
163  Pa.  253,  29  Atl.  907,  43  Am.  St.  Eep. 
795.  Tex. — Northern  Texas  Tract.  Co. 
V.  Jamison,  38  Tex.  Civ.  App.  55,  85  S. 
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W.  305;  Texas,  etc.  Ey.  Co.  v.  Gold- 
man (Tex.  Civ.  App.),  51  S.  W.  275j 
Houston  City  St.  Ey.  Co.  v.  Artusey 
(Tex.  Civ.  App.),  31  S.  W.  319.  Wis. 
Krawiecki  v.  Kieckhefer  Box  Co.,  151 
Wis.  176,  138  N.  W.  710. 

[a]  "The  giving  of  an  instruction 
upon  an  element  of  damages  which  is 
not  supported  by  the  evidence  is  er- 
roneous." Kethledge  v.  Petoskey,  179 
Mich.  301,  146  N.  W.  164. 

[b]  In  the  absence  of  any  evidence 
tending  to  show  an  impairment  of  plain- 
tiff's  earning  capacity  up  to  the  time 
of  his  becoming  of  age,  a  charge  on 
such  impairment  of  earnings  is  neces- 
sarily prejudicial,  not  being  authorized 
either  by  the  allegations  of  the  com- 
plaint or  the  proof.  Collins  v.  Godwin, 
65  Fla.  283,  61  So.  632. 

3.  Conn. — Johnson  v.  Gorham,  38 
Conn.  513.  Ky. — ^Cincinnati,  etc.  E.  Co. 
V.  Silvers,  126  S.  W.  120.  Mo.— Stafford 
V.  Adams,  113  Mo.  App.  717,  88  S.  W. 
1130;  Spohu  V.  Missouri  Pac.  Ey.  Co., 
116  Mo.  617,  22  S.  W.  690.  N.  Y.— Braeh- 
feld  V.  Third  Ave  E.  Co.,  30  Misc.  425, 
62  N.  Y.  Supp.  470.  Tex. — Galveston, 
H.  &  S.  A.  Ey.  Co.  v.  Arispe,  17  S.  W. 
47;  Missouri,  K.  &  T.  Ey.  Co.,  etc.  «. 
Pawkett  (Tex.  Civ.  App.),  68  S.  W. 
323;  Texas  &  P.  Ey.  Co.  v.  Goldman 
(Tex.  Civ.  App.),  51  S.  W.  275. 

[a]  Under  a  declaration  in  an  ac- 
tion of  trespass,  in  which  it  is  averred 
that  defendant  forcibly  entered  plain- 
tiff's-land,  "cut  down  the  trees"  and 
dug  up  the  ground,  evidence  that  tho 
defendant  not  only  out  down  the  trees, 
but  removed  the  wood,  is  inadmissible, 
for  the  "ofSce  of  the  declaration  is  to 
apprise  the  defendant  fairly  and  fully 
of  the  plaintiff's  claims;  and  the  cut- 
ting of  the  trees  does  not  involve  their 
removaL  The  mere  cutting  may  be  a 
slight  injury  to  the  owner,  and  some- 
times might  be  a  benefit.  The  carry- 
ing them  away,  and  converting  them 
to  the  defendant's  use  is  quite  a  dis- 
tinct thing."  Johnson  v.  Gorham,  38 
Coiin.    513. 

4.  Ind.— Baltimore  &  0.  E.  Co.  v. 
Peck,  53  Ind.  App.  281,  101  N.  E.  674. 
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must  be  evidence  as  to  the  amount  as  well  as  to  the  nature  of  special 
damages  before  the  jury  may  properly  be  instructed  to  consider  such 
damages.^  But  a  failure  or  refusal  to  instruct  the  jury  not  to  consider 
an  element  of  damage  which  is  not  supported  by  the  proof  is  harm- 
less, where  the  elements  which  may  be  considered  are  specifically 
stated.^ 

A  charge  which  allows  damages  for  pain  and  suffering  that  plaintiff 
is  reasonably  certain  to  suffer  in  the  future,  states  the  rule  correctly/ 

C.  Amount  of  Eecoveey.  —  The  court  in  its  instructions  should 
state  the  correct  measure  of  damages  applicable  to  the  cause.* 


la. — Podhaisky  v.  Cedar  Eapids,  106  la. 
543,'  76  N.  W.  847.  Mich.— Kethledge 
V.  Petoskey,  179  Mich.  301,  146  N.  W. 
164.  N"eh.— -Shiverick  v.  Gunning  Co., 
09  Neb.  73,  80  N".  W.  264.  N.  Y.— Mc- 
Kenna  v.  Brooklyn  H.  E.  Co.,  41  App. 
Div.  255,  58  N.  Y.  Supp.  462;  Eost  v. 
Brooklyn  H.  E.  Co.,  11  App.  Div.  629, 
41  N.  Y.  Supp.  1069.  N.  D.— Comaskey 
V.  Northern  Pac.  E.  Co.,  3  N.  D.  276,  55 
N.  W.  732.  Pa. — McKenna  v.  Citizen's 
Natural  Gas  Co.,  201  Pa.  146,  50  Atl. 
922.  Tex. — Morris  v.  Williford  (Tex. 
Civ.  App.),  70  S.  W.  228;  Houston,  etc. 
Ey.  Co.  V.  Eiehards,  20  Tex.  Civ.  App. 
203,  49  S.  W.  687;  Texas  &  P.  Ey.  Co. 
V.  Berchfield,  12  Tex.  Civ.  App.  145,  33 
S.  W.  1022. 

5.  Haworth  v.  Kansas  City  So.  "&. 
Co.,  94  Mo.  App.  215,  68  S.  W.  Ill; 
Wood  V.  Watertown,  11  N.  Y.  Supp.  864. 

[a]  There  being  no  evidence  "to 
raise  the  implication  of  liability  for 
physician's  and  hospital  services,  and 
no  evidence  as  to  their  value,  the  in- 
struction that  the  jury  may  take  into 
consideration  'the  expense,  if  any,  nec- 
essarily contracted  or  incurred  in  the 
treatment  of  any  such  injuries  .... 
and  from  the  consideration  of  these 
elements  only  as  shown  by  the  evidence' 
leaves  the  jury  to  consider  the  ques- 
tion with  no  basis  for  fixing  the  dam- 
ages" and  is  presumptively  harmful. 
Cincinnati,  H.  &  D.  E.  Co.  v.  Armuth, 
180  Ind.  673,  103  N.  E.  738. 

6.  Powell  V.  Augusta  &  S.  E.  Co.,  77 
Ga.  192,  3  S.  E.  7S7. 

[a]  A  refusal  to  give  an  instruction 
that  there  was  no  evidence  to  sustain 
plaintiff's  claim  for  medical  attention, 
is  harmless  error,  where  all  the  ele- 
ments of  damage  to  be  considered  by 
the  jury  were  specifically  pointed  out 
and  the  item  of  damages  for  medical 
attention   was   omitted   in  the   charge. 


Texas  &  N.  O.  E.  Co.  v.  Davidson,  49 
Tex.  Civ.  App.  85,  107  S.  W.  949. 

7.  la. — Westercamp  v.  Brooks,  115 
Iowa  159,  88  N.  W.  372;  Bailey  v.  City 
of  Centerville,  108  Iowa  20,  78  N.  W. 
831.  Wash. — Cameron  v.  Union  Trunk 
Line,  10  Wash.  507,  39  Pac.  128.  Wis. 
Kliegel  v.  Aitken,  94  Wis.  432,  69  N.  W. 
67,  59  Am.  St.  Eep.  900. 

[a]  An  instruction  authorizing  the 
jury  to  award  damages  for  future  pain, 
which  plaintiff  "may"  suffer,  is  er- 
roneous, as  allowing  the  jury  to  go  into 
the  field  of  mere  probability.  Escher 
V.  Carroll  County,  159  Iowa  627,  141  N. 
W.   38. 

[b]  Nor  is  a  charge  which  allows 
the  jury  to  assess  damages  for  the  pain 
and  suffering,  which  the  plaintiff  "may 
endure  thereafter"  and  for  the  loss  of 
such  time  "as  the  evidence  convinces 
you  she  will  be  likely  to  suffer  here- 
after" proper,  for  "the  alleged  perma- 
nent disability,  in  order  to  be  a  ground 
for  damages,  must  be  one  that  is  rea- 
sonably certain  to  result  from  the  in- 
jury complained  of."  Hardy  ».  Mil- 
waukee St.  Ey.  Co.,  89  Wis.  183,  61  N. 
W.  771. 

8.  la. — ^Lalrd  v.  Chicago,  etc.  Ey.  Co., 
100  Iowa  336,  69  N.  W.  414.  Ky.-— Lexing- 
ton &  B.  E.  Co.  V.  Crawford,  155  Ky.  723, 
160  S.W.  267;  South. Covington  &  C.  St. 
E.  Co.  V.  Nelson,  28  Ky.  L.  Eep.  287, 
89  S.  W.  200;  Blood  v.  Herring,  22  Ky. 
L.  Eep.  1725,  61  S.  W.  273.  Mich.— Pot- 
ter V.  Shields,  174  Mich.  121,  140  N.  W. 
500.  Mo. — Partello  v.  Missouri  Pac.Ey. 
Co.  (Mo.  App.),  107  S.  W.  473;  Esque  v. 
United  Eys.  Co.,  174  Mo.  App.  317,  157 
S.  W.  1061;  Turley  v.  Metropolitan  St. 
E.  Co.,  166  Mo.  App.  655,  150  S.  W. 
553.  •  Pa.— Otis  Elevator  Co.  v.  Flanders 
Eealty  Co.,  244  Pa.  186,  90  Atl.  624. 
Tex.r— Bed  Eiver,  T.  &  S.  Ey.  Co.  v. 
EeynoJds,  38  Tsx.  Civ.  App.  505,  85  S. 

•W.  1169.    Utah. — ^Petei'son  v.  Peterson, 
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Where  the  law  provides  a  definite  measure  of  damages  the  jury 
should  be  instructed  specifically  how  the  damages  should  be  assessed.^ 
The  court  is  not  obliged,  however,  without  request,"  to  formulate  a 
method  of  computation  of  damages.^^  The  court  must,  when  requested, 
instruct  the  jury  as  to  the  evidentiary  value  of  mortality  tables  and 
the  considerations  in  general  affecting  the  weight  to  be  accorded 
them.1^ 

The  instruction  as  to  the  amount  of  damages  must  not  be  so  worded 
that  the  jury  may  be  misled  thereby,^^  and  such  instruction  must  not 
seemingly  authorize  a  double  recovery^*  .for  the  same  item  of  actual 


42  ITtali  270,  130  Pao.  241.  W.  Va. 
Dillon  V.  Suburban  Land  Co.,  73  W.  Va. 
363,  80  S.  E.  471. 

[a]  A  charge  in  an  action  for^injur- 
ies  to  and  for  the  loss  of  live  stock  to 
assess  plaintiff's  damage  "at  such  sum 
as  you  believe  from  the  evidence  he 
has  suffered"  without  instructing  as  to 
the  proper  measure  of  damages  is  mani- 
festly erroneous.  Quanah  A.  &  P.  Ey. 
Co.  V.  Galloway  (Tex.  Civ.  App.),  154 
S.  W.  653. 

9.  Omaha  Coal,  C.  &  L.  Co.  v.  Fay, 
37  Neb.  68,  55  N.  W.  211. 

10.  111. — Central  E.  Co.  v.  Ankiewicz, 
213  111.  631,  73  N.  B.  382.  Mo.— Mad- 
den V.  Missouri  Pac.  E.  Co.,  167  Mo. 
App.  143,  151  S.  W.  489.  Pa.— Pedoro- 
wicz  V.  Citizens'  Elec.  Ilium.  Co.,  246 
Pa.  141,  92  Atl.  124. 

11.  Kyd  v.-  Cook,  56  Neb.  71,  76  N. 
W.  524,   71  Am.  St.  Eep.  661. 

12.  Vicksburg,  etc.  Co.  v.  Putman, 
118  IT.  S.  545,  7  Sup.  Ct.  1,  30  L.  ed. 
257;  Pauza  v.  Lehigh  Valley  Coal  Co., 
231  Pa.  577,  80  Atl.  1126;  Kerrigan  v. 
Pennsylvania  E.  Co.,  194  Pa.  98,  44  Atl. 
1069. 

13.  Ala. — Tennessee  &  C.  E.  Co.  v. 
Danforth,  112  Ala.  80,  20  So.  502.  Ark. 
St.  Louis,  L  M.  &  S.  Ey.  Co.  ■;;.  Bright, 
109  Ark.  4,  159  S.  W.  33.  Ga.— Louis- 
ville &  N.  E.  Co.  V.  Hughes,  84  S.  E. 
451;  Betts  Co.  v.  Hancock,  139  Ga.  198, 
77  S.  E.  77;  Louisville  &  N.  E.  Co.  v. 
Trout,  138  Ga.  324,  75  S.  E.  328;  Pick- 
ett V.  Central  of  Ga.  E.  Co.,  138  Ga. 
177,  74  S.  E.  1027.  Ind.— Baltimore  & 
O.  E.  Co.  V.  Peck,  53  Ind.  App.  281,  101 
N.  E.  674.  la. — Doherty  v.  Des  Moines 
City  Ey.  Co.,  137  Iowa  358,  114  N.  W. 
183;  Elenz  v.  Conrad,  115  Iowa  183,  88 
N.  W.  337.  Ky.— Kentucky  &  T.  E.  Co. 
V.  Hogue,  161  Ky.  439,  170  S.  W.  1187; 
Louisville  &  N.  E.  Co.  v.  Kingman,  18 
Ky.  L.  Eep.  82,  35  S.  W.  264.  Mo. 
Miller  v.  Kansas  City  W.  E.   Co.,  180 
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Mo.  App.  371,  168  S.  "W.  336;  National 
Handle  Co.  v.  Huffman,  140  Mo.  App. 
634,  120  S.  W.  690.  Neb.— Hoover  v. 
Haynes,  65  Neb.  557,  91  N.  W.  392,  93 
N.  W.  732.  Pa.— Foley  v.  Philadelphia 
Sapid  T.  Co.,  240  Pa.  169,  87  Atl.  289. 
Tex. — Kansas  City  M.  &  O.  Ey.  Co.  v. 
Florence  (Tex.  ■  Civ.  App.),  138  S.  W. 
430.  Wis. — Guinard  v.  Knapp-Stout  & 
Co.,  95  Wis.  482,  70  N.  W.  671.  ■ 

[a]  Where  the  court  authorized  the 
jury  to  award  plaintiff  such  sum  as 
will  compensate  him  for  the  "injury 
and  wrongs  above  described,"  the  use 
of  the  word  "wrongs"  in  an  Instruc- 
tion allowing  compensatory  damages 
was  misleading  and  clearly  erroneous; 
for  "compensation  is  allowed  only  for 
injuries  sustained  and  pecuniary  loss 
suffered  by  reason  of  some  breach  of 
duty;  whereas,  wrongs  are  punished  by 
the  imposition  of  some  penalty  not  in 
any  wise  intended  to  compensate  the 
party  wronged."  Louisville  &  N.  E. 
Co.  V.  Lynch,  137  Ky.  696,  126  S.  W. 
362. 

[b]  An  instruction  to  the  jury  as 
follows:  "If  you  find  for  the  plaintiff, 
you  will  find  the  full  amount  proven 
in  the  case,  and  you  will  look  to  the 
evidence  and  see  what  the  amount 
proven  is,  and  your  verdict  will  be  for 
that  amount"  is  erroneous,  since  the 
expression  you  will  find  the  "full 
amount  proven  in  the  case"  might  be 
considered  by  the  jury  as  meaning  the 
highest  amount,  which  there  was  evi- 
dence tending  to  show  the  plaintiff 
had  suffered  as  damages.  Southern  Ey. 
Co.  V.  Williams,  139  Ga.  357,  77  S.  E. 
153. 

14.  Ky.— Nashville,  C.  &  St.  L.  Ey. 
V.  Henry,  158  Ky.  88,  164  S.  W.  310. 
Ore. — Winniford  v.  MacLeod,  68  Ore. 
301,  136  Pac.  25.  Tex.— Missouri,  K. 
&  T.  Ey.  Co.  V.  Beasley,  155  S.  W.  183; 
Memphis    C.    0.    Co.   v.    Tolbert    (Tex. 
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damages.    An  instruction  as  to  the  measure  of  damages  not  properly 
pleaded,  is  erroneous.^^ 

Where  the  evidence  tends  to  prove  greater  damages  than  are  alleged 
in  the  complaint,  an  instruction  to  allow  such  damages  as  the  evidence 
shows  is  erroneous."  It  is  not  necessary  to  limit  the  amount  of  re- 
covery on  each  element  of  damages  alleged,  unless  special  findings  are 
asked  by  the  parties.^^ 

_  D.  Award  op  Punitive  Damages.  —  It  is  error  to  submit  the  ques- 
tion of  punitive  damages  to  the  jury,  when  there  is  no  evidence  which 
would  warrant  a  verdict  for  other  than  compensatory  damages.^^  But 
under  the  proper  circumstances  the  court  must  instruct  the  jury  as 
to  their  discretion  to  allow  punitive  damages,^^  which  discretion,  how- 


Civ.  App.),  171  S.  W.  309;  Texas  &  P. 
Ey.  Co.  V.  Tomlinson  (Tex.  Civ.  App.), 
157  S.  W.  278;  Ft.  Worth  &  D.  C.  Ey. 
Co.  V.  Spear  (Tex.  Civ.  App.),  107  S. 
W.  613;  Ft.  Worth  &  E.  G.  E.  Co.  v. 
Morris,  45  Tex.  Civ.  App.  596,  101  S. 
W.  1038.  Wash.— Simons  v.  Cissna,  52 
Wash.  115,  100  Pac.  200. 

[a]  Where  the  court  in  its  instruc- 
tion gives  in  detail  the  several  ele- 
ments of  damage,  for  which  they  may 
allow  compensation  and  directs  the  jury 
to  award  damages  "for  any  other  in- 
jury not  hereinbefore  enumerated,  and 
claimed  in  plaintiff's  petition  as  tem- 
porary," such  instruction  is  erroneous. 
Texas  Cent.  Ey.  Co.  v.  Brock,  88  Tex. 
310,  31  S.'W.  500. 

15.  U.  S.— The  Director,  26  Fed.  708. 
Cal. — Acheson  v.  Western  Union  Tel. 
Co.,  96  Cal.  641,  81  Pac.  583.  Conn. 
Sanford  v.  Peck,  63  Conn.  486,  27  Atl. 
1057.  Ga. — Fontaine  v.  Baxley,  90  Ga. 
416,  17  S.  E.  1015.  111.— Chicago  W.  D. 
Ey.  Co.  V.  Ingraham,  131  111.  659,  23 
N.  E.  350.  Minn.— Simmer  v.  St.  Paul, 
23  Minn.  408.  Tex.— Hoggland  v.  Coth- 
ren,  25  Tex.  345;  Houston  &  T.  C.  E. 
Co.  V.  Lackey,  12  Tex.  Civ.  App.  229,  33 
S.   W.    768. 

16.  Charles  City  Plow  &  Mfg.  Co.  v. 
Jones,  71  Iowa  234,  32  N.  W.  280;  Texas 
&  P.  Ey.  Co.  V.  MoCarty,  49  Tex.  Civ. 
App.  532,  108  S.  W.  764. 

17.  Colo. — Denver  City  Tramway 
Co.  V.  Hills,  50  Colo.  328,  116  Pac.  125, 
36  L.  E.  A.  (N.  S.)  213.  Ind.— Ohio  & 
M.  Ey.  Co.  V.  Judy,  120  Ind.  397,  22  N. 
E.  252.  Mo.— .Shinn  v.  United  Eys.  Co., 
248  Mo.  173,  154  S.  W.  103;  Erdmann  v. 
United  Eys.  Co.,  174  Mo.  App.  245,  156 
S.  W.  764.  Tex. — Sumner  v.  Kinney 
(Tex.  Civ.  App.),  136  S.  W.  1192;  Texas 
Cent.  E.  Co.  v.  Fisher,  18  Tex.  Civ. 
App.  78,  43  S.  W.  584. 


Contra,  Walters  «.  United  Eys.  Co., 
165  Mo.  App.  628,  147  S.  W.  1098. 

18.  Pittsburgh  So.  Ey.  Co.  v.  Tay- 
lor, 104  Pa.  306,  49  Am.  Eep.  580.  ^ 

[a]  Whether  "there  is  any  evi- 
dence in  a  given  case  to  justify  the 
assessment  by  the  jury  of  exemplary 
damages  is  for  the  determination  of  tha 
court."  Chesapeake  &  O.  Ey.  Co.  v. 
Gatewood,  155  Ky.  102,  159  S.  W.  660. 

[b]  Where  punitive  damages  are  not 
recoverable,  an  instruction  upon  puni- 
tive damages  constitutes  reversible  er- 
ror. Ky. — Paducah  Traction  Co.  v. 
Streit,  152  Ky.  63,  153  S.  W.  49.  Mo. 
Geary  v.  St.  Louis  &  S.  P.  E.  Co.,  173 
Mo.  App.  248,  158  S.  W.  736;  Dunna- 
gau  V.  Briggs,  170  Mo.  App.  691,  154  S. 
W.  428.  Pa. — Stephenson  v.  Brown,  147 
Pa.  300,  23  Atl.  443. 

[c]  It  is  "error  to  instruct  the  jury 
to  take  into  consideration  aggravating 
circumstances  except  in  cases  where 
punitive  or  exemplary  damages  are  al- 
lowed on  account  of  willfulness,  malice, 
wantonness;  recklessness,  or  conscious 
negligence  or  wrong  intent."  Boyd  v. 
Missouri  Pac.  Ey.  Co.,  236  Mo.  54,  139 
S.  W.  561. 

19.  Hilley  v.  Central  of  Ga.  E.  Co., 
11  Ala.  App.  605,  66  So.  883;  Birming- 
ham Ey.  L.  &  P.  Co.  V.  Taylor,  6  Ala. 
App.  661,  60  So.  979;  Cincinnati,  N.  O. 
&  T.  P.  E.  Co.  V.  Ackerman,  148  Ky.  435, 
146  S.  W.  1113;  Doerhoefer  v.  Shew- 
maker,  123  Ky.  646,  97  S.  W.  7. 

[a]  An  instruction  submitting  the 
question  of  award  of  punitive  damages 
should  expressly  inform  the  jury  of 
their  discretionary  power  in  that  re- 
gard. Geary  v.  St.  Louis,  &  S.  F.  E. 
Co.,  173  Mo.  App.  248,  158  S.  W.  736. 

[b]  But  the  court  has  no  right  to 
tell  the  jury,  that  they  shall  or  shall 
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ever,  is  limited  by  the  amount  of  damages  alleged  and  proof  in  case.^° 

In  actions  in  which  punitive  as  well  as  actual  damages  are  in  issue, 
the  court  must  instruct  the  jury  as  to  the  different  rules  by  which  they 
are  to  be  estimated.^^  It  is  generally  within  the  discretion  of  the 
court  to  require  the  jury  to  find  separately  the  amounts  of  actual  and 
punitive  damages.^^ 

A  misleading  charge  on  the  subject  of  punitive  damages  will  not 
be  held  non-prejudicial  because  the  amount  awarded  appears  to  be  no 
more  than  compensatory.^^ 

VII.  VERDICT.2*  —  A.  General  Verdict.  —  1.  Generally.  —  The 
verdict  of  the  jury  in  actions  for  damages  based  upon  injuries  must 
be  definite.^^  A  verdict  for  the  plaintiff  without  specifying  the  amount 
of  recovery  will  not  support  a  judgment  for  any  particular  amount.^' 

The  verdict  of  the  jury  must  not  go  beyond  the  issues^'  raised  by  the 


not  consider  tte  question  of  exemplary 
damages.  Wimer  v.  AUbaugh,  78  Iowa 
79,  42  N.  W.  587,  16  Am.  St.  Kep.  422. 
[c]  Where  the  court  in  an  action 
for  damages  on  account  of  slanderous 
words  spoken,  instructed  the  jury  in 
the  following  language:  "The  jury 
must  assess  such  an  amount  of  damages 
in  his  behalf  as  they  may  deem  proper, 
under  the  view  of  the  whole  case,  to 
compensate  him  ...  'as  well  as  to 
punish  the  defendant  for  his  wrongful 
and  malicious  conduct,'  "  such  an  in- 
struction is  erroneous,  because  punitive 
damages  "are  not  allowed  as  a  matter 
of  right,  in  any  case,  but  when  the 
cause  for  their  recovery  exists  their 
allowance  rests  in  the  discretion  of  the 
jury.  An  instruction  should  therefore 
have  been  so  framed  as  to  leave  the 
jury  free  to  exercise  their  discretion." 
Nicholson  v.  Eogers,  129  Mo.  136,  31  S. 
W.  260. 

20.  [a]  An  instruction  which  al- 
lows the  jury  to  assess  vindictive  dam- 
ages in  such  "sum  as,  in  their  judg- 
ment, plaintiffs  are  entitled  to"  is  er- 
roneous. Their  verdict  "as  to  the 
amount  should  be  based  upon  the  evi- 
dence, and  in  no  event  should  the 
amount  be  above  that  laid  in  the  com- 
plaint." Foster  v.  Pitts,  63  Ark.  387, 
38  S.  "W.  1114. 

21.  Beeman  St.  Clair  Co.  v.  Cara- 
dine  (Tex.  Civ.  App.),  34  S.  W.  980. 

[a]  Where  the  court  in  its  charge 
leaves  it  to  the  jury  to  decide  the  ques- 
tion of  punitive  damages  on  the  evi- 
dence, without  giving  any  rules  to  gov- 
ern, them,  the  judgment  must  be  re- 
versed.    Kajl    V.    Ohartiers    Val.    Gas. 
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Co.,  131  Pa.  466,  19  Atl.  78,  17  Am.  St. 
Rep.  823. 

[b]  The  meaning  of  the  words  "act- 
ual and  exemplary  damages"  should  be 
explained  to  the  jury,  where  an  issue 
as  to  whether  a  party  is  entitled  there- 
to is  submitted  to  it.  King  v.  Sassa- 
man  (Tex.  Civ.  App.),  54  S.  W.  304. 

[c]  And  it  is  error  to  instruct  the 
jury  that  plaintifE  is  "entitled  to  ex- 
emplary damages  in  the  absence  of  any 
explanation  as  to  what  was  meant  by 
that  term."  Lucas  v.  Michigan  Cent. 
E.  Co.,  98  Mich.  1,  56  N.  W.  1039,  39 
Am.  St.  Eep.  517. 

22.  Atchison,  T.  &  S.  F.  E.  v.  Cham- 
berlain, 4  Okla.  542,  46  Pac.  499;  Kauf- 
man V.  Wicks,  62  Tex.  234. 

23.  Kuchenmeister  v.  O 'Conner,  8 
Ohio  Dec.  (Eeprint)  502. 

24.  See  generally  the  title  "Ver- 
dict." 

25.  Southern  Ey.  Co.  v.  Hardin,  107 
Ga.  379,  33  S.  E.  436;  Louisville  &  N.  E. 
Co.  V.  Spatig,  158  Ky.  263,  164  S.  W. 
811. 

[a]  A  verdict  for  a  certain  amount 
with  "interest"  from  a  certain  date 
is  sufficiently  definite.  Evans  Co.  v. 
Beeves,  6  Tex.  Civ.  App.  254,  26  S.  W. 
219. 

[b]  A  verdict  for  unliquidated  dam- 
ages must  expressly  state  the  amount 
to  which  the  jury  deems  the  plaintifE 
entitled.  Mayor,  etc.  v.  Calhoun,  103 
Ga.  675,  30  S.  E.  434. 

26.  Louisville  &  N.  E.  Co.  «.  Hart- 
well,  99  Ky.  436,  36  8.  W.  183,  38  S.  W. 
1041. 

27.  Houston  E.  &  W.  T.  Ey.  Oo.  v. 
Simpson  (Tex.  «iv.  App.),  81  B.  W. 
353. 
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pleadings,  and  likewise  must  be  responsive  to  all  of  those  issues. ''^ 

Where  a  complaint  or  petition  claims  general  and  special  damages 
in  named  amounts,  the  jury,  in  assessing  the  special  damages,  are 
confined  to  the  amounts  specified.^' 

The  verdict  of  the  jury  upon  the  amount  of  damages,  where  the 
law  gives  no  specific  rule  of  compensation,  is  generally  conclusive 
unless  the  amount  is  so  large'"  or  so  inadequate,*^  as  to  induce  the 
belief  that  the  jury  was  infiuenced  by  passion,*^  or  proceeded  upon 
an  erroneous  basis  in  arriving  at  the  amount.'*  In  such  case  the 
verdict  may  be  set  aside  by  the  court.** 

2.  Joint  Tortfeasors.  —  Where  a  tort  is  committed  jointly,  the  jury 
must  assess  the  damages  against  all  the  defendants  in  a  lump  sum.*^ 
Joint  tortfeasors  sued  jointly  are  not  entitled  to  have  the  damages 
assessed  against  them  severally.** 

A  verdict  against  one  or  several  of  the  defendants  is  equivalent  to 


[a]  If  the  jury  passes  upon  an  ex- 
traneous fact  not  within  the  issues,  the 
verdict  is  void  pro  tanto.  Majquard  v. 
Wheeler,  52  Cal.  445. 

28.  Murray  v.  Moore,  104  Va.  707, 
52  S.  B.  381. 

29.  Walters  v.  United  Eys.  Co.,  165 
Mo.  App.  628,  147  S.  W.  1098. 

30.  Speck  V.  Gray,  14  Wash.  589,  45 
Pac.  143;  Trice  v.  Chesapeake  &  O.  Ey. 
Co.,  40  W.  Va.  271,  21  S.  E.  1022. 

31.  Dorset  v.  Chambers,  187  Mo. 
App.  276,  173  S.  W.  725;  McGowan  v. 
Interstate  Consol.  St.  Ey.  Co.,  20  E. 
I.  264,  38  Atl.  497. 

32.  111.— Loewenthal  v.  Strong,  90 
m.  74;  Chicago,  etc.  E.  Co.  v.  Binkop- 
ski,  72  111.  App.  22.  Mo.— Dowd  v. 
Westinghouse  Air  Brake  Co.,  132  Mo. 
579,  34  S.  W.  493.  Term. — Grant  v. 
Louisville  &  N.  E.  Co.,  129  Tenn.  398, 
165  S.  W.  963. 

33.  Ga. — Augusta  Ey.  Co.  v.  Glover, 
92  G».  132,  18  S.  E.  406.  la.— Hughes 
V.  Chicago,  E.  I.  &  P.  E.  Co.,  150  Iowa 
232,  129  N.  W.  956;  Wilder  v.  Great 
Western  Cereal  Co.,  134  Iowa  451,  109 
N.  W.  789.  Mo.— Whetstone  v.  Shaw, 
70  Mo.  575.  N.  H.— Cross  v.  Wilkins, 
43  N.  H.  332.  Pa. — Coons  v.  MeKees 
Eocks,  243  Pa.  340,  90  Atl.  141.  S.  D. 
Kime  v.  Bank  of  Edgemont,  22  S.  D. 
630,  119  N.  W.  1003.  Tex.— Citizens ' 
Ey.  Co.  V.  Hall  (Tex.  Civ.  App.),  138 
S.  W.  434;  Weatherford,  M.  W.,  etc. 
E.  Co.  V.  White,  55  Tex.  Civ.  App.  32, 
118  S.  W.  799;  Texas  Cent.  E.  Co.  v. 
Wheeler,  53  Tex.  Civ.  App.  603,  116  S. 
W.  83;  St.  Louis  S.  W.  Ey.  Co.  v. 
Haynes  (Tex.  Civ.  App.),  86  S.  W.  934. 

34.  Steger  v.  Barrett  (Tex.  Civ. 
App.),  124  S.  W.  174. 

26 


35.  Everroad  v.  Gabbert,  83  Ind. 
489. 

[a]  The  damages  should  be  assessed 
by  the  jury  in  such  a  case  in  accord- 
ance to  what  in  their  judgment  the 
most  culpable  ought  to  pay.  Ark. — Clark 
V.  Bales,  15  Ark.  452.  Miss.— Bell  v. 
Morrison,  27  Miss.  68.  Pa.— Huddles- 
ton  1?.  Bellevue,  111  Pa.  110,  2  Atl.  200. 

[b]  But  where  the  separate  action 
of  each  defendaat  causes  the  single  in- 
jury and  the  share  of  each  in  causing 
the  injury  is  separable,  the  jury  is  just- 
ified in  assessing  several  damages.  Long 
V.  Swindell,  77  N.  C.  176. 

[c]  In  Kentucky,  in  an  action 
against  joint  trespassers,  the  jury  has 
the  power  to  direct  the  damages  to  be 
paid  in  such  proportions  as  the  partici- 
pation of  the  defendants  in  the  wrong- 
ful acts  may.  justify.  Central  Pass.  Ey. 
Co.  V.  Kuhn,  86  Ky.  578,  6  3.  W.  '441, 
9  Am.  St.  Eep.  309. 

36.  Nashville,  C.  &  St.  L.  Ey.  Co. 
V.  Jones,  100  Tenn.  512,  45  S.  W.  681. 

[a]  In  "suits  for  torts  against  sev- 
eral, the  damages  cannot  be  seversElly 
assessed;  there  can  be  only  one  assess- 
ment of  damages.  If  they  are  assessed 
against  two  or  more,  when  only  one  is 
guilty,  the  irregularity  can  only  be 
cured  by  entering  a  nolle  prosequi 
against  all  who  are  not  guilty."  Yeazel 
V.  Alexander,  58  111.  254. 

[b]  Where  the  jury  by  mistake  as- 
sessed several  damages,  it  is  not  proper 
for  the  court  to  instruct  the  jury  to 
modify  the  verdict  by  assessing  the 
damages  in  accordance  with  what  each 
defendant  respectively  ought  to  pay. 
Crawford  v.  Morris,  5  Gratt.  (Va.)  90, 
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a  finding  in  favor  of  the  other  defendants.^^  The  verdict  should  sep- 
arate the  actual  from  the  punitive  damages  awarded,  whenever  the 
jury  is  so  instructed  by  the  court.^^  A  verdict  for  punitive  damages 
only,  involves  a  finding  of  at  least  nominal  actual  damages.^® 

3.  Penal  Damages.  —  In  actions  founded  on  a  statute  allowing 
penal  damages  the  better  practice  is  for  the  jury  to  assess  only  single 
damages,*" '  and  for  the  court  on  motion  after  verdict,  pursuant  to 
the  statute,  to  double  or  treble  the  amount  of  damages  found  by  the 
jury.^i 

In  actions,  in  which  the  complaint  does  not  expressly  demand  double 


37.  Ind.— "Westfieia  Gas  &  Mill.  Co. 
V.  Abernathy,  8  Ind.  App.  73,  35  N.  E. 
399.  Ky. — Singleton  v.  Sodusky,  7  J. 
J.  Marsh.  841.  La. — Howe  v.  City  of 
New  Orleans,  12  La.  Ann.  481. 

[a]  But  where  the  verdict  of  the 
jury  as  returned  into  court  designates 
one  of  the  defendants  by  name  and 
adds  the  words  "et  al.,"  the  "verdict 
is  good  against  all  those  that  the  rec- 
ord shows  are  defendants  in  the  ac- 
tion." Knox  V.  Gregorious,  43  Kan. 
26,  22  Pao.  981. 

38.  Okla.— Atchison,  T.  &  S.  F.  E. 
Co.  V.  Chamberlain,  4  Okla.  542,  46 
Pac.  499.  S.  C. — Hamilton  v.  Western 
Union  Tel.  Co.,  96  S.  C.  398,  80  S.  E. 
706.  Tex. — Bushong  v.  Alderson  (Tex. 
Civ.  App.),  143  S.  W.  200. 

[a]  Where  the  court  instructed  the 
jury,  that  if  they  found  for  punitive 
damages  they  should  state  the  amount 
of  such  damages  separately  from  their 
finding  for  actual  damages,  and  the 
jury'  followed  the  form  furnished  by 
the  court  and  found  for  damages  in 
a  certain  sum,  the  "presumption  is  that 
they  only  found  on  the  question  of 
actual  damage,  and  that  they  did  not 
make  any  finding  in  favor  of  plaintiff 
in  the  way  of  punitive  damages."  Blair 
V.  Paterson,  131  Mo.  App.  122,  110  S. 
W.    615. 

39.  Doster  v.  Western  Union  Tel. 
Co.,  77  S.  C.  56,  57  S.  E.  671. 

[a]  But  "if  there  had  not  been  tes- 
timony tending  to  prove  some  actual 
damages,  even  though  nominal,  the  ver- 
dict for  punitive  damages  alone  would 
not  have  been  proper."  Bethea  v. 
Western  Union  Tel.  Co.,  97  S.  C.  385, 
81  S.  E.  675. 

40.  Mich. — Swift  v.  Applebone,  23 
Mich.  252.  Mo.— Eousey  v.  Wood,  57 
Mo.  App.  650.  N.  Y. — ^Warren  v.  Doo- 
little,  5  Cow.  678.  Pa. — Bobbins  v. 
Harwell,  193  Pa.  37,  44  Atl,  260, 
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[a]  It  is  proper  for  the  court,  in 
an  action  on  a  statute  providing  for 
double  damages,  to  direct  the  jury,  if 
they  find  for  the  plaintiff,  to  assess 
single  damages,  and,  upon  rendition  of 
a  verdict  for  a  certain  sum,  to  double 
the  amount  found  by  the  jury.  Lob- 
dell  V.  Inhab.,  etc.  1  Mass.  153. 

[b]_  This  practice  should  be  followed 
even  in  cases  in  which  the  recovery  of 
penal  damages  under  the  statute  is 
made  dependent  upon  the  existence  of 
certain  conditions,  but  a  judgment  in 
such  a  case  will  not  be  reversed,  be- 
cause the  jury  were  instructed  that 
the  measure  of  damages  is  double  the 
market  value  of  the  property  destroyed. 
Wood  V.  St.  Louis,  K.  C.  &  N.  Ey.  Co.. 
58  Mo.  109. 

[c]  But  where  the  statute  provides 
for  penal  damages  in  all  events,  it  is 
immaterial  whether  the  penalty  is  as- 
sessed by  the  court  or  the  jury.  Mem- 
phis, etc.  Co.  V.  Carlley,  39  Ore.  246; 
Quimby  v.  Carter,  20  Me.  218. 

41.  Tewksbury  v.  O'Connell,  25  Cal. 
262;  Missoula  Elec.  L.  Co.  v.  Morgan, 
13  Mont.  394,  34  Pac.  488. 

[a]  Where  a  proper  case  is  made 
out  under  the  statute  and  the  jury 
finds  for  plaintiff  on  all  the  material 
issues,  the  court  has  no  discretion  in 
the  matter  and  must  follow  the  stat- 
ute. Eimmer  v.  Blasingame,  94  Cal. 
139,  29  Pac.  857;  Tewksbury  v.  O'Con- 
nell, 25  Cal.  262;  King  v.  Havens,  25 
Wend.    (N.   Y.)    420. 

[a]  In  an  action  for  unlawful  entry 
and  forcible  detainer,  in  which  all  the 
issues  were  found  by  the  jury  in  favor 
of  the  plaintiff,  the  "plaintiff  is  en- 
titled to  have  the  damages  for  forcible 
and  unlawful  detainer  trebled  by  the 
court."  Eccles  v.  Union  Pae.  Coal  Co., 
1 15  Utah  14,  48  Pac.  148, 
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or  treble  damages  allowed  by  a  statute,  it  is  error  for  the  court  to 
double  or  treble  the  damages  found  by  the  jury.*^ 

"Where  the  complaint,  in  addition  to  the  count  under  the  statute, 
contains  other  counts  and  the  verdict  is  general,  the  court  cannot  apply 
the  verdict  to  the  count  under  the  statute  and  double  or  treble  the 
amount  of  damages  found  by  the  jury.*^ 

B.  Special  Findings.**  —  As  a  rule,  special  interrogatories  requir- 
ing the  jury  to  itemize  the  elements  of  damage  should  not  be  sub- 
mitted to  the  jury  in  tort  actions,  where  it  is  not  necessary  to  specially 
plead  such  items/^  Nor  is  it  error  to  refuse  to  submit  questions  calling 
for  special  findings  on  merely  evidentiary  facts.*"  In  the  event  that 
the  jury  render  a  general  and  a  special  verdict,  assessing  the  damages 
in  each  at  a  different  sum,  the  general  verdict  will  be  disregarded.*' 

Where  the  facts  found  in  answer  to  interrogatories  show  a  right  of 
recovery  in  some  amount  and  the  amount  is  fixed  only  in  the  formal 
conclusion  of  the  special  verdict,  effect  should  be  given  to  the  verdict 
without  reference  to  its  form.*^ 

VIII.  JUDGMENT.  —  It  is  the  duty  of  the  court  to  pronounce 
judgment  in  accordance  with  the  verdict  of  the  jury.*^  In  the  event 
that  the  foreman  of  the  jury  by  mistake  announces  a  verdict  different 


42.  Chipman  v.  Emeric,  5  Cal.  239. 

[a]  To  entitle  plaintiff  to  •  treble 
damages  under  a  statute,  the  verdict 
must  be  upon  a  count  under  the  statute 
expressly,  and  it  is  not  sufficient  that 
It  be  upon  a  count  upon  the  statute 
and  a  general  count  in  the  same  dec- 
laration. Benton  v.  Dale,  1  Cow.  (N. 
r.)   160. 

[b]  Both,  single  and  double  dam- 
ages are  recoverable  under  one  and  the 
same  count.  Hitchcock  v.  Pratt,  51 
Mich.  263,  16  N.  W.  639. 

[c]  Contra. — In  an  action  of  forcible 
entry  and  unlawful  detainer,  in  which 
the  damages  'are  specifically  pleaded, 
though  without  reference  to  the  stat- 
ute, it  is  the  duty  of  the  court  to 
treble  the  damages.  Tewksbury  v. 
O'Connell,  25  Cal.  262. 

43.  Osburn  v.  Lovell,  36  Mich.  246; 
Mooers  v.  Allen,  2  Wend.   (N.  Y.)   247. 

[a]  Where  plaintiff's  causes  of  ac- 
tion, as  stated  in  the  complaint,  com- 
prehend a  common-law  trespass  for 
wrongfully  entering  upon  his  land  and 
a.  trespass  under  the  statute  for  cutting 
down  and  carrying  away  his  timber 
trees,  and  the  jury  renders  a  general 
verdict,  the  court  has  no  right  to  treble 
the  amount  found  by  the  jury,  their 
verdict  manifestly  covering  both  tres- 
passes. Shrewsbury  v.  Bautlitz,  57  Mo. 
114. 


[b]  Where  the  finding  does  not  state 
whether  it  is  for  single  or  treble  dam- 
ages, it  must  be  presumed  that  treble 
damages  were  awarded  by  the  jury. 
Livingston  v.  Platner,  1  Cow.  (N.  Y.) 
175;  Prignitz  v.  McTiernan,  18  Misc. 
651,  43  N.  Y.  Supp.  974. 

44.  See  generally  the  titles  "Special 
Interrogatories  to  Juries;"  '.'Ver- 
dict." 

45.  Ind.— Cleveland,  C.  C.  &  St.  L. 
E.  Co.  V.  True,  53  Ind.  App.  156,  100 
N.  E.  22;  Elijah  v.  Bowling,  49  Ind. 
App.  515,  97  N.  E.  551;  Keller  v.  Gas- 
kill,  20  Ind.  App.  502,  50  N.  E.  363. 
la.— -Brier  v.  Davis,  122  Iowa  59,  96  N. 
W.  983.  Wis. — Eay  v.  Lake  Superior 
T.  &  T.  Ey.  Co.,  99  Wis.  617,  75  N.  W. 
420. 

[a]  "Defendant,  in  an  action  for 
personal  injuries,  is  not  entitled  to 
have  the  jury  itemize  plaintiff's  dam- 
ages." Citizens  St.  E.  Co.  v.  Heath, 
29  Ind.  App.  395,  62  N.  B.  107. 

46.  McKeon  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  94  Wis.  477,  69  N.  W.  175,  59 
Am.  St.  Eep.  909. 

47.  Taylor  v.  Lehman,  17  Ind.  App. 
585,  46  N.  E.  84,  47  N.  E.  230. 

48.  Carthage  Tpk.  Co.  v.  Overman, 
19  Ind.  App.  309,  48  N.  E.  874. 

49.  Carthage  Tpk.  Co.  v.  Overman, 
19  Ind.  App.  309,  48  N.  E.  874.  See 
generally  the  title  "Judgments." 
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from  that  agreed  upon  by  the  jury,  the  court  may  make  the  judgment 
conform  to  the  actual  finding.^" 

The  court  has  no  authority  to  render  judgment  for  a  less  amount 
than  the  verdiet,^^  but  it  may  reduce  the  judgment  to  the  amount 
prayed  for,  where  the  verdict  is  in  excess  of  the  prayer.^^  In  cases 
in  which  the  law  fixes  the  amount  of  damages  and  the  jury  disregarding 
the  instructions  as  to  the  measure  of  damages  awards  a  sum  in  excess 
thereof,  such  verdict  cannot  support  any  judgment.^' 

Remission  of  Damages.  —  The  remission  of  damages  will  be  discussed 
elsewhere  in  this  work.°* 


[a]  Where  the  verdict  finding  for 
plaintiff  left  the  amount  blank  and  the 
amount  claimed  was  undisputed,  the 
court  has  the  power  to  insert  the 
amount.  Hodgkins  v.  Mead,  119  N.  Y. 
166,  23  N.  E.  559. 

[b]  Mistake  by  Jury.-^Where,  upon 
the  admitted  facts,  the  court  might 
have  directed  a  verdict  for  a  certain 
sum,  and  the  jury  evidently  made  a 
mistake  in  not  following  the  instruction 
of  the  court  as  to  the  rule  of  dam- 
ages, it  is  proper  for  the  court  to  in- 
crease the  verdict  by  applying  the  cor- 
rect rule  of  damages.  Schweitzer  v. 
Connor,  57  Wis.  177,  14  N.  W.  922. 


50.  Dalrymple  v.  Williams,  63  N.  Y. 
361. 

51.  Brown  v.  McLeish,  71  Iowa  381, 
32  N.  W.  385. 

52.  la. — Newbury  v.  Getchell  &  Mar- 
tin Lumb.  &  Mfg.  Co.,  100  Iowa  441, 
69  N.  W.  743,  62  Am»  St.  Eep.  582. 
Md.— Attrill  v.  Patterson,  58  Md.  226. 
Neb. — Wainwright  v.  Satterfield,  52 
Neb.  403,  72  N.  W.  359;  Omaha  Loan 
&  T.  Co.  V.  Thompson,  50  Neb.  580,  70 
N.  W.  30. 

53.  Eafferty  v.  Missouri  Pac.  E.  Co., 
15  Mo.  App.  559. 

54.  See    the    title     "Bemisslon    of 
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I.  DEFINITIONS  AND  DISTINCTIONS.  —  A.  Inns.  — Wl^ile 
an  inn  was  formerly  defined  to  mean  "a  house  where  the  traveller  is 
furnished  with  everything  he  has  occasion  for  while  on  his  way,"^ 
it  is  now  considered  as  synonymous  in  meaning  with  hotel  or  tavern,^ 
and  is  defined  simply  as  a  house  of  entertainment  for  travelers.^  It 
is,  however,  to  be  distinguished  from  a  boarding-house,*  and  from  a 


1.  Thompson  v.  Lacy,  3  Barn.  &  Aid. 
283,  287,  106  Bng.  Reprint  667,  quoted 
in  the  following  cases:  Ala. — Poster  v. 
State,  84  Ala.  451,  4  So.  833.  Ark.— Pet- 
tit  V.  Thomas,  103  Ark.  593,  148  S.  W. 
501,  Ann.  Oas.  1914B,  726,  42  L.  E.  A. 
(N.  S.)  122.  Cal.— Pinkerton  v.  Wood- 
ward, 33  Cal.  557,  596,  91  Am.  Dec. 
657.  Conn. — Walling  v.  Potter,  35 
Conn.  183.  Del. — Hall  v.  State,  4  Harr. 
132,  146.  IHich. — Carter  v.  Hobbs,  12 
Mich.  52,  56,  83  Am.  Dee.  762.  Neb. 
Pullman  Palace  Car  Co.  v.  Lowe,  28 
Neb.  239,  44  N.  W.  226,  26  Am.  St. 
Eep.  325,  6  L.  E.  A.  809.  N".  Y.— Peo- 
ple V.  Jones,  54  Barb.  311,  316;  Ingals- 
bee  V.  Wood,  36  Barb.  452,  462;  Wil- 
liins  V.  Earle,  8  Eobt.  352,  365.  Tenn. 
Meacham  v.  Galloway,  102  Tenn.  415, 
52  ,S.  W.  859,  73  Am.  St.  Eep.  886,  46 
L.  E.  A.  319;  Dickerson  v.  Eogers,  4 
Humph.  179,  40  Am.  Dec.  642.  Can. 
Newcombe  v.  Anderson,  11  Ont.  665, 
672. 

[a]  Anciently  it  was  the  law  that 
an  innkeeper  was  one  who  held  himself 
out  as  ready  to  receive  all  travelers 
and  entertain  them  with  both  lodging 
and  food,  and,  perhaps  feed  and  stable 
their  horses;  or,  as  the  old  expression 
ran,  provide  entertainment  "for  man 
and  beast,"  Changes  in  the  modes  of 
travel  and  the  custom  of  furnishing 
food  and  lodging  separately,  have  re- 
laxed the  definition  of  an  innkeeper.  It 
might  be  held  that  a  hotel  where  any 
traveler  is  given  lodging  is  an  inn 
nowadays,  even  though  the  guests  take 
their  meals  elsewhere.  Horton  v.  Term- 
inal Hotel  Co.,  114  Mo.  App.  357,  89  S. 
W.   363. 

2.  U.  S. — ^Werner  v.  Washington,  2 
Hayw.  &  H.  175,  29  Fed.  Cas.  No.  17, 
416a.  Ala.— Foster  r.  State,  84  Ala. 
451,  452,  4  So.  833.  Mo.— Metzler  v. 
Terminal  Hotel  Co.,  135  Mo.  App.  410, 
115  S.  W.  1037.  Nev.— Judell  v.  Gold- 
field  Eealty  Co.,  32  Nev.  351,  358,  108 
Pac.  455.  N.  Y. — People  v.  Jones,  54 
Barb.  311,  316;  In  re  Brewster,  39  Misc. 
689,  80  N.  Y.  Supp.  666,  667. 

3.  Ala. — Foster    v.    State,    84    Ala. 
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451,  452,  4  So.  833.  N.  Y.— People  v. 
Jones,  54  Barb.  311,  316.  Tenn. — Hill 
V.  Memphis  Hotel  Co.,  124  Tenn.  376, 
379,  136  S.  W.  997,  34  L.  E.  A.  (N.  S.) 
420. 

[a]  For  other  definitions,  see  the 
following  cases:  U.  S. — =Werner  v. 
Washington,  2  Hayw.  &  H.  175,  29  Fed. 
Gas.  No.  17,416a.  Cal. — Fay  v.  Pacific 
Improvement  Co.,  93  Cal.  253,  26  Pac. 
1099,  28  Pac.  943,  27  Am.  St.  Eep.  198, 
16  L.  E.  A.  188.  Ga.— Bonner  v.  Wel- 
born,  7  Ga.  296.  Ind. — Fruchey  v. 
Eagleson,  15  Ind.  App.  88,  92,  43  N. 
E.  146.  Neb.— Pullman  Palace  Car  Co. 
!'.  Lowe,  28  Neb.  239,  44  N.  W.  226,  26 
Am.  St.  Eep.  325,  6  L.  E.  A.  809.  Nev. 
Judell  Goldfield  Realty  Co.,  32  Nev.  351, 
358,  108  Pac.  455.  N.  Y.— Cromwell  v. 
Stephens,  3  Abb.  Pr.  (N.  S.)  26;  In  re 
Brewster,  39  Misc.  689,  80  N.  Y.  Supp. 
666.  Tenn. — Meacham  v.  Galloway,  102 
Tenn.  415,  52  S.  W.  859,  73  Am.  St.  Eep. 
886,  46  L.  E.  A.  319.  Tex.— Comer  v. 
State,  26  Tex.  App.  509,  10  S.  W.  106. 
Can. — Newcombe  v.  Anderson,  11  Ont. 
665,  672. 

4.  U.  S.— Beall  v.  Beck,  3  Craneh  C. 
C.  666,  2  Fed.  Cas.  No.  1,161.  Ala. 
Foster  v.  State,  84  Ala.  451,  4  So.  833. 
Cal. — Fay  v.  Pacific  Improvement  Co., 
93  Cal.  253,  26  Pac.  1099,  28  Pac.  943, 
27  Am.  St.  Eep.  198,  16  L.  E.  A.  188; 
Pinkerton  v.  Woodward,  33  Cal.  557,  91 
Am.  Dec.  657.  Ind. — Fruchey  v.  Eagle- 
son,  15  Ind.  App.  88,  43  N.  E.  146.  Neb. 
Pullman  Palace  Car  Co.  v.  Lowe,  28 
Neb.  239,  245,  44  N.  W.  226,  26  Am. 
St.  Eep.  325,  6  L.  E.  A.  809.  N.  Y.. 
Willard  v,  Eeinhardt,  2  E.  D.  Smith 
148;  Cromwell  v.  Stephens,  3  Abb,  Pr; 
(N.  S.)   26,  35. 

[a]  An  inn  was  always  and  may 
now  be  distinguished  from  a  boarding- 
house,  the  guest  of  which  is  under  an 
express  contract,  at  a  certain  rate,  and 
for  a  specified  time — the  right  of  sel- 
ecting the  guest  or  boarder,  and  fixing 
full  terms,  being  the  chief  characteris- 
tic of  the  boarding-house  as  distin- 
guished from  an  inn.  Poster  v.  State, 
84  Ala.  451,  4  So.  833. 
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mere  restaurant  where  meals  only  are  furnished  without  lodgings.^ 

B.     Innkeepers.  —  An  innkeeper  is  a  person  whose  business  it  is 

to  entertain  passengers  and  travelers,    and    provide    lodgings    and 

necessaries  for  them."     "Innkeeper"  and  "hotel-keeper,"  as  already 


[b]  The  term  "hotel"  is  properly- 
applied  to  places  kept  for  the  enter- 
tainment of  travelers  and  casual  or 
transient  guests,  while  a  boarding  house 
is  one  for  the  accommodation  of  those 
who  enter  under  contract  for  a  cer- 
tain period  of  time,  as  for  a  week  or 
month,  at  a  rate  of  compensation 
agreed  upon.  McClaugherty  v,  Cline, 
128  Tenn.  605,  163  S.  W.  801. 

[c]  A  boarding  house  does  not  cease 
to  be  such  because  transients  are  oc- 
casionally entertained.  Kisten  v.  Hil- 
debrand,  9  B.  Mon.  (Ky.)  72,  48  Am. 
Dec.  416;  McClaugherty  v.  Cline,  128 
Tenn.   605,   163   S.  W.  801. 

[d]  A  hotel  does  not  lose  its  char- 
acter as  such  merely  because  in  it,  in- 
cidentally, are  entertained  boarders 
under  a  contract  for  compensation  by 
the  week  or  month.  Coe  v.  Eicker,  214 
Mass.  212,  101  N.  E.  76,  Ann.  Cas. 
1914B,  1178,  45  L.  E.  A.  (N.  S.)  30; 
McClaugherty  v.  Cline,  128  Tenn.  605, 
163  S.  W.  801;  Meacham  v.  Galloway, 
102  Tenn.  415,  52  S.  W.  859,  73  Am. 
St.  Hep.  886,  46  L.  E.  A.  319. 

5.  XI.  S. — Lewis  v.  Hitchcock,  10 
Fed.  4.  Neb. — Pullman  Palace  Car  Co. 
V.  Lowe,  28  Neb.  239,  245,  44  N.  W.  226, 
26  Am.  St.  Eep.  325,  6  L.  E.  A.  809. 
N.  T.— People  v.  Jones,  54  Barb.  311, 
316;  Carpenter  v.  Taylor,  IHilt.  193. 

6.  Bac.  Abr.,  Inns,  B.,  quoted  in: 
Ga.— Walpert  v.  Bohan,  126  Ga.  532,  55 
S.  E.  181,  115  Am.  St.  Eep.  114,  6  L. 
E.  A.  (N.  S.)  828.  Ky.— Southwood  v. 
Myers,  3  Bush  681,  684;  Kisten  v.  Hil- 
debrand,  9  B.  Mon.  72,  74,  48  Am. 
Deo.  416;  Com.  v.  Shortridge,  3  J.  J. 
Marsh.  638.  Mich. — Carter  v.  Hobbs, 
12  Mich.  52,  56,  83  Am.  Dec.  762.  N.  Y. 
Ingalsbee  v.  Wood,   36  Barb.  452,  461. 

[a]  For  other  definitions,  see  the 
following  eases:  Ga. — Walpert  v.  Bo- 
han, 126  Ga.  532,  55  S.  E.  181,  115  Am. 
St.  Eep.  114,  6  L.  E.  A.  (N.  S.)  828. 
Neb. — Pullman  Palace  Car  Co.  v.  Lowe, 
28  Neb.  239,  44  N.  W.  226,  26  Am.  St. 
Eep.  325,  6  L.  E.  A.  809.  N.  Y.— Mow- 
ers V.  Fethers,  61  N.  Y.  34,  19  Am.  Eep. 
244.  Pa. — ^Jeffords  v.  Crump,  12  Phila. 
500.  Tenn. — Hill  v.  Memphis  Hotel  Co., 
124  Tenn.  376,  379,  136  S.  W.  997,  34 
L.  E.  A.  (N.  S.)  420.     Tex.— Howth  v. 


Franklin,   20    Tex.    798.     Vt.— State   v. 
Stone,  6  Vt.  295. 

[b]  "The  innkeeper,"  said  Cole- 
ridge, J.,  in  Eex  v.  Ivens,  7  Car.  &  P. 
213,  32  E.  0.  L.  578,  "is  not  to  select 
his  guests.  He  has  no  right  to  say  to 
one,  you  shall  come  into  my  inn  and 
to  another,  you  shall  not,  as  every  one 
coming  and  'conducting  himself  in  a 
proper  manner  has  a  right  to  be  re- 
ceived; .  .  .  innkeepers  are  a  sort  of 
public  "servants,  they  having  in  return 
a  kind  of  privilege  of  entertaining  trav- 
elers, and  of  supplying  them  with  what 
they  want." 

[c]  A  man  may  be  an  innkeeper, 
although  he  keeps  an  inn  imperfect- 
ly, or  combines  that  employment  with 
others;  if  he  is  prepared  and  holds 
himself  out  to  the  public  as  ready  to 
entertain  travelers,  strangers  and  tran- 
sient guests,  with  their  teams  and  car- 
riages, after  the  usual  manner  with 
innkeepers,  although  he  may  some- 
times make  special  bargains  with  his 
customers,  may  not  keep  his  house 
open  in  the  night,  and  may  not  keep 
the  stable  at  which  he  puts  up  the 
horses  of  those  who  stop  with  them  at 
Ms  house.  Com.  v.  Wetherbee,  101  Mass. 
214. 

[d]  "T6  establish  the  relation  of 
host  and  guest,  the  traveler  must  visit 
the  inn  for  the  purpose  .of  availing 
himself  of  the  entertainment  offered, 
and  the  innkeeper  must  receive  the 
traveller  for  the  purpose  of  entertain- 
ing him.  .  .  .  All  of  the  authorities 
agree  that  it  is  not  necessary  that  a 
traveler  shall  register  in  order  to  be- 
come a  guest  of  the  innkeeper.  It  is 
sufficient  if  he  visit  the  inn  for  the 
purpose  of  receiving  entertainment,  and 
is  entertained  by  the  keeper.  An  ap- 
plication to  the  innkeeper  for  enter- 
tainment is  sufficient  notice  of  the  trav- 
eler's intention  to  become  a  guest,  and 
supplying  his  wants  and  furnished  the 
entertainment  in  the  way  in  which  the 
innkeeper  publicly  professes  to  enter- 
tain travelers  are  sufficient  acceptance 
to  constitute  the  relationship  of  host 
and  guest.  This  may  be  of  any  form 
of  entertainment  which  the  innkeeper 
publicly  professes  to  serve.     The  trav- 
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indicated,  are  synonymous,'  but  each  is  distinct  from  a  keeper  of  a 
boarding-house,*  or  restaurant." 

II.  REMEDIES  ON  PART  OF  INNKEEPER.  —  A.  Criminal. 
1.  In  General.  —  In  some  states,  criminal  statutes  have  been  enacted 
for  the  protection  of  landlords,  proprietors,  or  keepers  of  hotels  and 
boarding-houses,  imposing  a  severe  penalty  against  one  convicted  of 
obtaining  food  and  lodging  without  paying  therefor,  with  intent  to 
defraud,  or  who,  after  obtaining  it,  absconds  without  making  pay- 
ment.^" Such  statutes  are  not  violative  of  constitutional  provisions,^^ 
which  forbid  imprisonment  for  debt,^^  or  the  making  of  laws  giving 
any  special  privileges  or  immunities.^^ 


eler  receiving  lodging  ■without  food,  or 
food  without  lodging,  or  any  other  form 
of  refreshment  which  the  innkeeper 
publicly  professes  to  serve  in  the  usual 
and  customary  way  in  which  travelers 
are  entertained,  thereby  becomes  a 
guest."  Hill  V.  Memphis  Hotel  Co.,  124 
Tenn.  376,  380,  136  S.  W.  997,  34  L. 
B.  A.  (N.  S.)  420. 

7.  McClaugherty  v.  Cline,  128  Tenn. 
605,  163  S.  W.  801.    See  supra,  I,  A. 

8.  McClaugherty  v.  Cline,  128  Tenn. 
605,  163  S.  W.  801.    See  supra,  I,  A. 

9.  Merrill  v.  Hodson,  88  Conn.  314, 
91  Atl,  533,  L.  E.  A.  1915B,  481.  See 
supra,  I,  A. 

[a]  "A  restaurant  keeper  differs 
from  an  innkeeper  in  that  he  furnishes 
only  food,  or  food  and  drink,  and  not 
lodging  or  shelter.  Beale  on  Innkeepers, 
§§305,  301.  In  so  far  as  the  character 
of  the  service  performed  by  a  restaur- 
ant keeper  and  innkeeper  to  their  re- 
spective patrons  is  concerned,  it  is  the 
same.  In  Saunderson  v.  Bowles,  4  Bur- 
rows, 2064,  2068,  Lord  Mansfield,  com- 
menting upon  this  fact,  observed  that 
'the  analogy  between  the  two  cases  of 
an  innkeeper  and  a  victualler  is  so 
strong  that  it  cannot  be  got  over.'  " 
Merrill  v.  Hodson,  88  Conn.  314,  91  Atl. 
533,  L.  E.  A.   1915B,  48,1. 

10.  See  the  statutes  of  the  several 
states,  and  the  following  cases:  Ala. 
Ex  parte  King,  102  Ala.  182,  15  So.  524, 
under  Acts  1892-93,  p.  1089.  Oal.—Ex 
parte  Williams,  121  Cal.  328,  53  Pac. 
706,  under  §537,  Pen.  Code.  Ga.— Smith 
V.  State,  141  Ga.  482,  81  S.  B.  220,  Ann. 
Cas.  1915C,  999.  111.— Hutchinson  v. 
Davis,  58  111.  App.  358;  Sundmacher  v. 
Block,  39  111.  App.  553.  Mlnn.^State 
V.  Benson,  28  Minn.  424,  110  N.  W.  471, 
under  Gen.  St.,  1878,  ch.  124,  §23.  Mo. 
State  V.  Kiugsley,  108  Mo.  135,  18  S. 
W.  994.     N.  Y.— People  v.  Nicholson, 
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25  Misc.  266,  55  N.  Y.  Supp.  447.  N.  C. 
State  V.  Hill,  166  N.  C.  298,  81  S.  E. 
408.  Pa. — Com.  V.  Dennis,  1  Pa.  Co. 
Ct.  278,  under  Act  of  April  20,  1876. 
Tenn.— State  v.  Yardley,  95  Tenn.  546, 
32  S.  W.  481,  34  L.  E.  A.  656,  under 
Acts,  1895,  ch.  67.  Wash. — In  re  Mil- 
ecke,  52  Wash.  312,  100  Pac.  743,  132 
Am.  St.  Bep.  968,  21  L.  E.  A.  (N.  S.) 
259. 

11.  Ala. — Chauneey  v.  State,  130 
Ala.  '  71,  30  So.  403,  89  Am.  St.  Eep. 
17;  Ex  parte  King,  102  Ala.  182,  15  So. 
524.  Cal. — Ex  parte  Williams,  121  Cal. 
328,  53  Pac.,.706.  Ga. — Smith  v.  State, 
141  Ga.  482,  81  S.  E.  220,  Ann.  Cas. 
1915C,  999  (not  violative  of  fourteenth 
amendment  to  Constitution  of  Unite  i 
States).  Minn. — State  v.  Benson,  28 
Minn.  424,  10  N.  W.  471.  Tenn.— State 
V.  Yardley,  95  Tenn.  546,  32  S.  W.  481, 
34  L.  B.  A.  656.  Wash..— In  re  Milecke, 
52  Wash.  312,  100  Pac.  743,  132  Am. 
St.  Eep.  968,  21  L,  E.  A.   (N.  S.)   259. 

12.  Ala. — Chauneey  v.  State,  130 
Ala.  71,  30  So.  403,  89  Am.  St.  Eep.  17; 
Ex  parte  King,  102  Ala.  182,  15  So. 
524.  Ga.— Smith  v.  State,  141  Ga.  482, 
81  S,  E.  220,  Ann.  Cas.  1915C,  999. 
Minn. — State  v.  Benson,  28  Minn.  424, 
10  N.  W.  471.  Tenn. — State  v.  Yardley, 
95  Tenn.  546,  32  8."  W.  481,  34  L.  E.  A. 
656.  Wash.— Ire  re  Milecke,  52.  Wash. 
312,  100  Pac.  743,  132  Am.  St.  Eep.  968, 
21  L.  E.  A.   (N.  S.)   259. 

[a]  "The  statute  imposed  the  pen- 
alty not  because  of,  nor  for  the  purpose 
of  collecting  the  debt,  but  because  of 
the  fraud.  A  prosecution  and  punish- 
ment under  the  statute  in  no  way  af- 
fects the  debt."  State  v.  Benson,  28 
Minn.  424,  10  N.  W.  471.  See  Ex  parte 
King,  102  Ala.  182,  15  So.  524. 

13.  Ex  parte  King,  102  Ala.  182,  15 
So.  524. 
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Construction. —  Such  statutes  are  to  be  strictly  construed.^* 

2.  The  Complaint  or  Indictment.  —  In  accordance  with  the  general 
rule  of  criminal  pleading,  the  complaint  or  indictment  must  allege  all 
the  essential  elements  of  the  offense  described  in  the  statute.^^  Thus, 
where  the  offense  is  the  obtaining  of  credit  at  such  places  by  "false 
pretenses,"  merely  to  charge  the  offense  in  the  language  of  the  statute 
is  not  sufficient  ;^^  the  indictment  must  specify  what  the  alleged  false 
pretenses  were.^' 

A  criminal  complaint  is  sufficient  as  against  a  habeas  corpus  pro- 
ceeding, if  it  states  an  offense  under  one  section  of  the  statute,  though 
intended  to  charge  an  offense  under  a  different  section,  and  though  it 
is  so  defectively  stated  as  to  be  subject  to  special  demurrer.^' 

B.  Civil.  —  1.  In  General.  —  Since  innkeepers  are  bound  by  law 
to  take  in  all  travelers  and  wayfaring  persons  who  conduct  themselves 
properly,  and  entertain  them,  and  guard  their  goods  with  proper 
diligence,  they  have  been  given,  since  an  early  time,  a  lien  upon  the 
goods  of  their  guests  for  the  board,  lodging,  and  liquors  supplied 
them;^^  and  this  is  so,  although  the  goods  may  not  be  the  property  of 


14.  Hutchinson  v.  Davis,  58  III.  App. 
358. 

15.  Thus,  under  a  statute  providing 
that  "any  person  who  shall  put  up  at 
any  hotel,  inn,  or  boarding-house,  and 
shall  procure  any  food,  entertainment 
or  accommodation  without  paying 
therefor,  except  their  credit  is  given  by 
express  agreement,  with  intent  to 
cheat  or  defraud  the  owner  or  keeper 
of  such  hotel,  etc.,  out  of  pay  for  the 
same,  or  if  any  person  shall  obtain 
credit  at  any  hotel,  inn,  etc.,  for  food, 
entertainment  or  accommodation  by 
means  of  any  false  show  of  baggage  or 
effects  brought  thereto,  or  who  shall 
with  such  intent,  remove,  or  cause  to 
be  removed,  any  baggage  or  effects 
from  any  hotel,  inn  or  boarding-house 
while  there  is  a  lien  existing  thereon 
for  the  proper  charges  due  from  him 
for  board  and  entertainment  furnished 
as  aforesaid,  shall  be  punished,"  etc., 
to  charge  the  first  of  these  offenses  an 
allegation  that  there  was  no  express 
agreement  for  credit  is  necessary;  to 
charge  the  second,  the  fact  of  a  false 
show  of  baggage  is  a  necessary  ingred- 
ient. But  under  such  statute,  the  ques- 
tion of  value,  except  so  far  as  it  may 
in  the  evidence  have  a  bearing  on  the 
intent  charged,  is  immaterial,  and 
where  the  fraudulent  intent  is  prop- 
erly charged,  a  complaint  is  not  insuffi- 
cient because  it  does  not  state  the 
food  and  accommodation  procured,  or 
the  baggage  removed,  to  have  been  of 


any  value.     State  v.  Benson,  28  Minn. 
424,  10  N.  W.  471. 

16.  Com.  V.  Dennis,  1  Pa.  Co.  Ct. 
278.  See  generally  the  title  "Obtain- 
ing Property  by  False  Pretenses." 

Indictment  following  language  of  the 
statute,  see  generally  the  title  "Indict- 
ment and  Information." 

17.  Com.  V.  Dennis,  1  Pa.  Co.  Ct.  278, 
holding  under  Pennsylvania  Act  of 
April  20,  1876,  that  "it  is  certainly  no 
crime  for  any  one  to  receive  food  and 
accommodation  at  a  hotel  or  cause  the 
same  to  be  furnished  unless  accom- 
panied by  some  act  or  circumstance 
showing  that  the  person  so  receiving 
the  same  had  an  intent  to  defraud.  A 
failure  to  set  forth  in  the  indictment 
such  acts  or  circumstances  is  such  a 
defect  of  which  the  defendant  has  a 
right  to  take  advantage  of."  See  also 
Ex  parte  Williams,  121  Cal.  328,  53  Pae. 
706.  ( 

18.  Ex  parte  Williams,  121  Cal.  328, 
53  Pac.  706.  See  10  Standard  Peoc. 
944. 

19.  See  the  following  cases:  la. 
Pollock  V.  Landis,  36  Iowa  651.  Ky. 
Eeed  v.  Teneyck,  103  Ky.  65,  44  S.  W. 
356;  Southwood  v.  Myers,  3  Bush.  681; 
Black  V.  Brennan,  5  Dana  310.  Me. 
Norcross  v.  Noreross,  53  Me.  163,  169. 
Mich. — Polk  &  Co.  V.  Melenbacker,  136 
Mich.  611,  99  N.  W.  867.  Minn. — Singer 
Mfg.  Co.  V.  Miller,  52  Minn.  516,  55  N. 
W.  56,  38  Am.  St.  Eep.  568,  21  L.  E.  A. 
229.    Mo.— Hursh  v.  Byers,  29  Mo.  469. 
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the  guest,  but  belong  to  some  third  person,  provided  the  innkeeper  is 
not  aware  of  that  faet.^"  But  at  the  common  law,  and  now  in  the 
absence  of  statute,  an  innkeeper  has  a  lien  upon  the  goods,  of  guests 
only,  and  not  upon  the  goods  of  persons  boarding  under  a  special 
contract. ^^  Statutes,  however,  have  extended  the  lien  of  the  innkeeper 
and  boarding-house  keeper  ;^^  which  is,  in  the  case  of  the  innkeeper,  in 


N.  Y.— Waters  &  Co.  v.  Gerard,  189  N. 
Y.  302,  82  N.  E.  143,  121  Am.  St.  Eep. 
886,  24  L.  E.  A.  (N.  S.)  958,  12  Ann. 
Gas.  397  (reviewing  early  English  au- 
thorities) ;  Jones  v.  Morrill,  42  Barb. 
623.  Ore.— Cook  v.  Kane,  13  Ore.  482, 
11  Pac.  226,  57  Am.  Eep.  28.  S.  C. 
Ewart  V.  Stark,  8  Eich.  423.  Tenn. 
Nance  v.  Houck  Piano  Co.,  128  Tenn.  1, 
155  S.  W.  1172,  Ann.  Cas.  1914D,  8344 
Wis.— Nichols  v.  Halliday,  27  Wis.  406; 
Manning  v.  Hollenbeck,  27  Wis.  202. 
Eng.— Gordon  v.   Silber    (1890),   25   Q. 

B.  Div.  491.  Can. — Newcombe  v.  An- 
derson,  11   Ont.   665,  682. 

[a]  At  common  law,  innkeepers  are 
bound  to  receive  guests  when  required 
to  do  so,  if  not  otherwise  full;  but  this 
compulsion  is  not  the  law  as  to  livery 
stable  keepers,  agisters,  or  of  other  em- 
ployments, except  common  carriers. 
Therefore  it  is  that  the  law  gives  the 
lien,  as  compensation  in  degree  for  this 
liability.  Ingalsbee  v.  Wood,  36  Barb. 
(N.  Y.)  452,  462. 

20.  Black  V.  Brennan,  5  Dana  310. 
Minn. — Singer  Mfg.  Co.  v.  Miller,  52 
Minn.  516,  55  N.  W.  56,  38  Am.  St.  Eep. 
568,  21  L.  E.  A.  229.  N.  Y.— Waters  & 
Co.  V.  Gerard,  189  N.  Y.  302,  82  N.  E. 
143,  121  Am.  St.  Eep.  886,  24  L.  E. 
A.  (N.  S.)  958,  12  Ann.  Cas.  397;  Jones 
V.  Morrill,  42  Barb.  623;  Lurch  v.  Wil- 
son, 62  Misc.  259,  114  N.  Y.  Supp.  789. 
N.  C — Covington  v.  Newberger,  99  N. 

C.  523,  6  S.  E.  205.  Ore.— Cook  v. 
Kane,  13  Ore.  482,  11  Pac.  226,  57  Am. 
Eep.  28.  Pa. — Singer  Mfg.  Co.  v.  Flen- 
nigan  &  Son,  7  Pa.  Co.  Ct.  45.  Tenn. 
Shaw  V.  Webb,  174  S.  W.  273;  Nance 
V.  Houck  Piano  Co.,  128  Tenn.  1,  155  S. 
W.  1172,  Ann.  Cas.  1914D,  834;  Hunter 
V.  Sevier,  7  Yerg.  127.  Vt. — Alvord  v. 
Davenport,  43  Vt.  30.  Wis. — Manning 
V.  Hollenbeck,  27  Wis.  202.  Can. 
Newcombe  v.  Anderson,  11  Ont.  665,  682. 
•  [a]  The  lien  will  not  attach  if  the 
innkeeper  knew  the  property  taken  in 
his  custody  was  not  owned  by  his  guest, 
nor  had  any  right  to  deposit  it  as  bailee 
or  otherwise,  except  perhaps  some 
proper    charge    incurred    against    the 
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specific  chattel.  Cook  v.  Kane,  13  Ore. 
482,  11  Pac.  226,  57  Am.  Eep.  28.  And 
see  Covington  v.  Newberger,  99  N.  C. 
523,   6   S.   E.   205. 

21.  See  the  following:  la. — Pollock 
V.  Landis,  36  Iowa  651.  Ky. — Eeed  v. 
Teneyck,  103  Ky.  65,  44  S.  W.  356. 
Minn. — Singer  Mfg.  Co.  v.  Miller,  52 
Minn.  516,  55  N.  W.  56,  38  Am.  St. 
Eep.  568,  21  L.  E.  A.  229.  Mo.— Hursh 
V.  Byers,  29  Mo.  469;  Coates  v.  Ache- 
son,  23  Mo.  App.  255;  N.  H.— Cross  v. 
Wilkins,  43  N.  H.  332.  N.  Y.— Jones  v. 
Morrill,  42  Barb.  623.  Pa.— Singer  Mfg. 
Co.  V.  riennigan  &  Son,  7  Pa.  Co.  Ct. 
45.  S.  C— Ewart  v.  Stark,  8  Eich.  423. 
Can. — Newcombe  v.  Anderson,  11  Ont. 
665,  681. 

[a]  Such  a  lien  (1)  (innkeepers') 
did  not  exist  at  common  law  in  favor 
of  boarding-house  keepers  (Nance  v. 
Houck  Piano  Co.,  128  Tenn.  1,  155  S. 
W.  1172,  Ann.  Cas.  1914D,  834;  New- 
combe V.  Anderson,  11  Ont.  665,  622) 
(2)  or  lodging-house  keepers  (Cochran 
V.  Schryver,  12  Daly  (N.  Y.)  174; 
Newcombe  v.  Anderson,  11  Ont.  665, 
682),  (3)  and  does  not  now  exist  in 
the  absence  of  a  statute  expressly  pro- 
viding therefor.  Cochrane  v.  Schryver, 
12  Daly  (N.  Y.)  174.  See  also  Hardin 
V.  State,  47  Tex.  Crim.  493,  84  S.  W. 
591.  (4)  Nor  does  a  statute  giving  a 
similar  lien  in  favor  of  hotel  and  board- 
ing-house keepers  give  such  a  lien  in 
favor  of  a  lodging-house  keeper.  Hardin 
V.  State,  47  Tex.  Crim.  493,  84  S.  W. 
591. 

22.  See  the  statutes  of  the  several 
states,  and:  Colo. — Scanlan  v.  La  Coste, 
149  Pac.  835.  Conn. — ^Brooks  v.  Harri- 
son, 41  Conn.  184.  Mass. — Mills  v.  Shir- 
ley, 110  Mass.  158.  Mich.— Polk  &  Co 
V,  Melenbacker,  136  Mich.  611,  99  N, 
W.  867.  Mo. — Coates  v.  Aoheson,  23  Mo. 
App.  255;  Hodo  v.  Benecke,  11  Mo.  App 
393.  N.  H.— Cross  v.  Wilkins,  43  N.  H 
332.  N.  Y. — Waters  &  Co.  v.  Gerard, 
189  N.  ,Y.  302,  82  N.  E.  143,  121  Am. 
St.  Eep.  886,  24  L.  E.  A.  (N.  S.)  958, 
12  Ann.  Cas.  397;  Jones  v.  Morrill,  42 
Barb.  623;  Lurch  v.  Wilson,  62  Misc. 
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addition  to  the  lien  existing  at  the  common  law,  unless  the  latter  is 
expressly  taken  away  by  such  statutes.^^ 

The  appropriate  remedy  at  common  law  for  the  enforcement  of  the 
lien  was  by  application  to  a  court  of  equity,  which  by  its  general  juris- 
diction to  enforce  liens  and  pledges  of  personal  property,  might  order 
the  sale  of  the  property  of  an  innkeeper's  guest,  to  pay  charges.^* 
However,  statutory  remedies  have  been  provided  in  some  jurisdictions 
for  the  enforcement  of  the  innkeepers'  or  boarding-house  keepers' 
lien,^^  and  if  such  remedy  is  complete  and  adequate  the  statutory 
remedy  is  exclusive  and  precludes  resort  to  a  court  of  equity,^"  unless 
the  statute  expressly  saves  such  latter  remedy  as  is  sometimes  the 
case.^^ 

An  innkeeper  or  boarding-house  keeper  has  no  power  to  enforce  his 
lien  by  a  sale  without  judicial  process,^^  except  where  such  procedure 
is  authorized  by  statute.^^ 


259,  114  N.  Y.  Supp.  789;  Barnett  v. 
Walker,  39  Mise.  323,  79  N.  T.  Supp. 
859.  Pa. — Singer  Mfg.  Co.  v.  Flenni- 
gan  &  Son,  7  Pa.  Co.  Ct.  45.  Tenn. 
Nance  v.  Houek  Piano  Co.,  128  Tenn. 
1,  155  S.  W.  1172,  Ann.  Cas.  1914D, 
834,  statute  constitutional.  Wis. — Nich- 
ols .  V.  Halliday,  27  Wis.  406.  Can. 
Newcouibe  v.  Anderson,  11  Ont.  665, 
682. 

23.  Polk  &  Co.  V.  Melenbacker,  136 
Mieli.  611,  99  N.  W.  867. 

24.  Black  v.  Brennan,  5  Dana  (Ky.) 
310.  See  also  Fox  v.  McGregor,  11  Barb. 
(N.  Y.)  41,  holding  that  the  remedy  to 
enforce  the  lien  is  by  action  in  the 
nature  of  a  bill  in  chancery. 

25.  See  the  statutes  of  the  several 
states,  and:  Conn. — ^Brooks  v.  Harri- 
son, 41  Conn.  184.  Mich.— Polk  &  Co. 
V.  Melenbacker,  136  Mich.  611,  99  N. 
W.  867.  Mo. — Coates  v.  Aeheson,  23 
Mio.  App.  255;  Hodo  v.  Benecke,  11  Mo. 
App.  393;  Bischert  v.  Kunz,  9  Mo.  App. 
283. 

[a]  Indebtedness  IBssential. — Though 
plaintiff's  right  to  a  lien  exists  from 
the  time  he  furnishes  the  boarding, 
lodging,  etc.;  in  fact,  the  lien  depends 
upon  the  existence  of  an  indebtedness 
due  from  the  person  supplied  therewith 
to  the  plaintiff,  and  it  is  necessary  to 
establish  such  indebtedness  in  order  to 
establish  the  lien.  Such  indebtedness 
is  established  by  a  judgment  for  the 
plaintiff  fixing  the  amount  i  of  the  debt 
due.  Coates  v.  Aeheson,  23  Mo.  App. 
255,  holding  also  that  a  judgment  de- 
claring the  indebtedness  and  establish- 
ing the  lien  can  be  rendered  only  by  a 


justice   of   the  peace   of  the  venue   in 
which   the  plaintiff   resides. 

[b]  Though  plaintiff  fails  in  his  at- 
tempt to  enforce  a  boarding-house 
keeper's  lien  against  the  wages  of  the 
boarder,  he  is  entitled  to  a  judgment 
against  him  for  such  amount  as  is  due 
on  account  of  board.  Hodo  v.  Benecke, 
11  Mo.  App.  393. 

26.  Where  the  lien  is  purely  the 
creature  of  Jhe  statute,  and  a  complete 
and  adequate  remedy  is  provided  there- 
by for  its  enforcement,  such  remedy  is 
exclusive,  and  a  court  of  equity  has  no 
jurisdiction.  Coates  v.  Aeheson,  23  Mo. 
App.  255. 

27.  See  Polk  &  Co.  v.  Melenbacker, 
136  Mich.  611,  99  N.  W.  867,  under 
statute  expressly  providing  that  noth- 
ing therein  contained  shall  preclude  any 
other  existing  remedy  for  the  enforce- 
ment of  hotel-keepers'  liens. 

28.  Mo. — Case  v.  Fogg,  46  Mo.  44. 
N.  Y. — Pox  V.  McGregor,  11  Barb.  41. 
Eng.— Jones  v.  Thurloe,  8  Mod.  172,  88 
Eng.  Reprint  126;  Mulliner  v.  Florence, 
3   Q.  B.  Div.  484. 

[a]  "Although  there  is  dictum  to 
the  contrary  by  Popham,  Ch.  J.  in 
Hostler's  case,  (Yelv.  Eep.  66),  it  is 
settled  that  except  within  the  city  of 
London,  an  innkeeper  cannot,  at  com- 
mon law,  sell  his  guest's  horse  for  his 
keeping."  Pox  v.  McGregor,  11  Barb. 
(N.   Y.)    41. 

29.  See  the  statutes  and  Brooks  v. 
Harrison,  41  Conn.  184  (under  Eev.  St., 
1866,  tit.  38,  §6);  Mich.  Comp.  Laws, 
1897,  vol.  2,  §5318,  and  generally  the 
title  "Liens." 

[a]     Notice  of  sale  is  not  necessary 
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An  action  of  case  lies  at  the  instance  of  the  iflnkeeper  to  recover  com- 
pensation for  entertainment  furnished  to  a  guest.^" 

Attachment.  — Under  statutes  in  some  states  in  addition  to  the  ordi- 
nary civil  remedies,  the  proprietors  of  hotels,  inns,  boarding-houses 
and  lodging-houses,  may  issue  an  attachment  upon  the  wages  of  a 
guest  or  boarder  for  charges  incurred  by  the  former  in  their  behalf-'^ 

2.  Pleading.  —  In  an  action  to  enforce  the  lien  the  complaint  must 
show  that  plaintiff  is  an  innkeeper.^^  However,  where  it  is  not  neces- 
sary that  the  owner  or  person  leaving  animals  to  be  kept  at  a  public 
inn,  should  be  a  guest  at  the  time,  in  order  to  entitle  the  innkeeper 
to  his  right  of  lien,  it  would  seem  that  an  averment  that  the  owner 


Under  a  statute  authorizing  a  sale  in 
case  of  the  non-payment  of  a  debt  for 
board  for  the  period  of  sixty  days  af- 
ter it  is  due.  Brooks  v.  Harrison,  41 
Conn.  184. 

30.  Banks  v.  Oden,  1  A.  K.  Marsh. 
(Ky.)-  546. 

31.  See  the  statutes  and  Smith  v. 
McGinty,  101  Pa.  402;  Walker  v.  Ken- 
nedy, 20  Pa.  Co.  Ct.  433  (wages  not 
subject  to  attachment  for  board  of 
other  persons  than  one  to  whom  due) ; 
Karnes  v.  McGuire,  18  Pa.  Co.  Ct.  306; 
McCarty  v.  Dougherty,  16  Pa.  Co.  Ct. 
86;  Dillon  v.  Treverton,  16  Pa.  Co.  Ct. 
89;  Hawk  v.  Eock,  14  Pa.  Go.  Ct.  490; 
Smith  V.  Dingus,  12  Pa.  Co.  Ct.  299, 
all  under  Act  of  May  8,  1876,  Pub. 
Laws,  139, 

[a]  Where  the  statute  provides  that 
wages  may  be  attached  "for  boarding 
not  exceeding  the  amount  of  four 
weeks,"  two  attachments  cannot  is- 
sue, each  for  four  weeks,  in  order  to 
recover  upon  a  judgment  for  eight 
weeks '  board.  Weaver  v.  Eitter,  14  Pa. 
Co.  Ct.  486. 

[b]  Such  attachment  issues  as  an 
original  process,  (1)  according  to  the 
construction  placed  upon  the  statute  by 
some  authorities  (Smith  v.  Dingus,  12 
Pa.  Co.  Ct.  299;  Thomas  v.  Glasgow, 
2  Pa.  Dist.  711),  (2)  though  others  hold 
that  it  issues  only  after  judgment 
against  the  debtor.  McCarty  v.  Dough- 
erty, 16  Pa.  Co.  Ct.  86;  Dillon  v.  Trev- 
erton, 16  Pa.  Co.  Ct.  89;  Thatcher  v. 
Beam,  14  Pa.  Co.  Ct.  109;  Garden  v. 
Scott,  1  Kulp  (Pa.)  196;  McGinley  v. 
McDonough,  27  Wkly.  N.  C.  (Pa.)  340. 

[c]  The  record  must  show  (1)  in 
such  case  that  the  plaintiif  is  the  pro- 
prietor of  a  hotel,  boarding-house  or 
lodging-house.    Walker  v.  Kennedy,  20 
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Pa.  Co.  Ct.  433;  McCourt  v.  Brenaman, 
11  Pa.  Co.  Ct.  645.  (2)  It  should  also 
show  that  the  debt  attached  was  for 
"wages,"  since  that  is  the  only  kind 
of  indebtedness  which  can  be  attached 
under  the  statute.  Liess  v.  Engard,  8 
Pa.  Dist.  608. 

[d]  Exemption. — As  to  whether  the 
defendant  may  claim  his  exemption  un- 
der the  Pennsylvania  statute,  see  the 
following:  Smith  v.  McGinty,  101  Pa. 
402;  Karnes  v.  McGuire,  18  Pa.  Co.  Ct. 
306;  Dillon  v.  Treverton,  16  Pa.  Co.  Ct. 
89;  McCarty  v.  Dougherty,  16  Pa.  Co. 
Ct.  86;  Thomas  v.  Glasgow,  13  Pa.  Co. 
Ct.  167;  Hughes  v.  Jones,  8  Kulp  (Pa.) 
242;  Blythan  v.  Eescorla,  1  Kulp  (Pa.) 
351;  Garden  v.  Scott,  1  Kulp  (Pa.)  196. 

[e]  While  the  Missouri  statute 
(§3168,  Rev.  St.,  1879)  provides  that 
hotel  and  boarding-house  keepers  shall 
have  a  lien  upon  the  wages  of  their 
guests  or  boarders,  for  their  proper  ac- 
commodation, boarding,  and  lodging,  it 
cannot  be  enforced  by  garnishment, 
where  the  wages  are  for  the  last  thirty 
days'  service,  because  this  is  expressly 
prohibited  by  the  Garnishment  Act 
which  exempts  the  same.  Hodo  v.  B'en- 
ecke,  11  Mo.  App.  393;  Eischert  v. 
Kunz,  9  Mo.  App.  283. 

32.  Southwood  v.  Myers,  3  Bush 
(Ky.)  681,  wherein  the  court  said:  "To 
merely  allege  that  he  was  'a  landlord, 
proprietor  of  the  Myers  House, '  and  his 
account  was  created  for  board,  may 
all  be  true,  and  still  he  not  be  the 
keeper  of  a  tavern,  compelled  to  en- 
tertain and  lodge  all  who  call  upon  him 
for  that  purpose,  who  conduct  them- 
selves properly,  but  may  be  the  keeper 
of  a  private  boarding-house,  under  the 
name  of  the  Myers  House;  nor  could 
the  insufficient  allegations  be  supplied 
by  evidence." 
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or  person  leaving  the  same  was  a  traveler  or  guest  may  be  omitted 
from  the  pleading.^^ 

If  the  innkeeper  sues  in  case  to  recover  compensation  for  entertain- 
ment furnished  to  a  guest,  the  complaint  need  not  allege  that  the  debt 
accrued  to  him  in  the  character  of  an  innkeeper.'* 

m.  REMEDIES  AGAINST  INNKEEPER.  —  A.  Criminal.. 
At  common  law  an  indictment  would  lie  against  an  innkeeper,  who, 
having  room  in  his  house,  refused  to  receive  a  guest.''  An  indictment 
will  be  quashed,  however,  if  it  does  not  allege  that  the  person  refused 
to  be  received  was  a  traveler.'^ 

B.  Civil.  —  1.  In  General.  —  The  liability  of  keepers  of  inns  for 
the  property  which  travelers,  who  are  guests  therein,  bring  with  them, 
is  as  old  as  the  existence  of  inns  in  England.'^  And  this  common-law 
liability  of  an  innkeeper  to  his  guest  obtains  generally  in  this  coun- 
try,'*  except  so  far  as  it  has  been  modified  by  statute.'^ 


33.  Peet  v.  MeGraw,  25  Wend.  (N. 
T.)   653. 

[a]  But  an  ayernient,  in  a  plea  to 
an  action  of  replevin  for  detaining  ani- 
mals left  by  the  plaintiff  with  the  de- 
fendant, that  the  defendant  was  the 
keeper  of  a  public  inn  at  a  place  cer- 
tain and  as  such  innkeeper  received  the 
said  animals,  is  equivalent  to  the  aver- 
ment that  the  person  leaving  the  ani- 
mals was  a  traveler  or  guest,  if  such  an 
averment  is  necessary.  Peet  v.  Me- 
Graw, 25  Wend.   (N.  Y.)   653. 

34.  Banks  v.  Oden,  1  A.  K.  Matsh. 
(Ky.)  546. 

[a]  But  if  it  is  necessary,  the  Ob- 
jection should  be  taken  by  exception  to 

the  testimony  as  not  supporting  the 
declaration,  and  not  by  demurrer,  or 
motion  in  arrest  of  judgment.  Banks 
V.  Oden,  1  A.  K.  Marsh.  (Ky.)  546, 
wherein  the  court  said:  "It  could  not 
be  reached,  even  by  demurrer — because 
it  could  not  be  known  by  an  inspection 
of  the  declaration,  in  what  right  the 
plaintiff  sued,  whether  in  his  individual, 
or  in  his  right  as  an  innkeeper;  he  may 
sue  in  either.  If  it  could  not  be  taken 
advantage  of  on  demurrer,  still  less 
could  it  by  error  in  arrest  of  judgment; 
for  after  a  verdict,  courts  will  indulge 
every  reasonable  intendment  in  support 
thereof.  Those  intendments  are  not 
extended  to  the  case  upon  demurrer.  It 
could  only  be  taken  advantage  of  by 
objection  to  the  evidence  upon  the  trial 
of  the  cause,  on  the  ground  that  there 
was  an  essential  variance  between  the 
proof  and  the  allegation;  and  the  ob- 
jection made  upon  the  trial  is  as  bene- 


ficial to  defendant  as  if  it  ftould  have 
been  made  at  any  anterior  stage  of  the 
case. ' ' 

35.  1  Hawk.  PI.  Crown,  452,  ch.  78, 
§2;  Eex  V.  Ivens,  7  Carr.  &  P.  213,  32 
E.  C.  L,  578,  1  Curw.  Hawk.,  p.  714. 
See  Eex  v.  Luellin,  12  Mod.  445,  88  Eng. 
Reprint  1441;  Newcombe  v.  Anderson, 
11  Ont.  665,  672. 

36.  Eex  V.  Luellin,  12  Mod.  445,  88 
Eng.   Eeprint    1441. 

[a]  A  fonn  of  an  indictment  for 
refusal  to  receive  guest  is  subjoined  to 
Eex  V.  Ivens,  7  Garr.  &  P.  213,  32  E.  C. 
L.  578,  1  Curw.  Hawk.,  p.  714. 

37.  Wilkins  v.  Earle,  3  Eobt.  (N.  T.) 
352,  365. 

38.  Ark.— Pettit  v.  Thomas,  103  Ark. 
593,  148  S.  W.  501,  Ann.  Cas.  1914B, 
726,  42  L.  E.  A.  (N.  S.)  122.  Cal. 
Churchill  v.  Pacific  Imp.  Co.,  96  Cal. 
490,  31  Pac.  560.  Ind.— Bowell  v.  De 
Wald,  2  Ind.  App.  303,  28  N.  E.  430"  50 
Am.  St.  Eep.  240.  Ky.— Kisten  v.  Hil- 
debrand,  9  B.  Mon.  72,  48  Am.  Dee. 
416.  N.  Y.— Mowers  v.  Fethers,  61  N. 
Y.  34,  19  Am.  Eep.  244. 

[a]  In  Bowell  v.  De  Wald,  2  Ind. 
App.  303,  28  N.  E.  430,  50  Am.  St.  Eep. 
240,  the  court  said:  "There  being  no 
statute  in  this  state  regulating  the 
liabilities  of  innkeepers  for  loss  of  per- 
sonal property  sustained  by  their  guests 
while  that  relation  exists,  the  liability 
of  the  appellant  in  this  action,  if  any, 
must  therefore  be  governed  by  the 
common  law." 

39.  Kisten  v.  Hildebrand,  9  B.  Mon. 
CKy.)  72,  48  Am.  Dec.  416;  Mowers  v. 
Fethers,  61  N.  Y.  34,  19  Am.  Eep.  244. 
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2.  Jurisdiction.  —  The  court  in  which  an  action  against  an  inn- 
keeper shall  be  brought,  depends  upon  the  local  statutes*"  and  the 
general  rules  governing  jurisdiction.*"^ 

3.  Form  of  Action.  —  a.  For  Refusal  To  Receive.  —  An  action 
upon  the  case  will  lie  against  an  innkeeper  refusing  to  receive  or  lodge 
a  traveler  offering  to  pay  for  the  same.*^ 

b.  For  Loss  of  Goods.  —  Since  there  is,  in  law,  an  implied  contract 
with  a  common  innkeeper,  to  secure  his  guests'  goods  in  his  inn,  an 
action  upon  such  implied  contract  forms  one  of  the  remedies  against 
an  innkeeper  for  the  value  of  a  guest's  property  lost  while  in  his  pos- 
session.*^ But  an  action  on  the  case  is  also  a  proper  remedy.**  The 
latter  action  is  founded  on  the  tort  or  misfeasance,  and  not  on  the 
contract,  express  or  implied.*^  While  the  action  may  be  either  case  or 
assumpsit,*^  an  innkeeper  is  not  liable  in  trover  for  property  entrusted 


40.  Thus,  under  a  statute  in  Georgia, 
(code  §3409)  it  is  held  that  the  justice- 
court  had  jurisdiction  of  the  subject 
matter  of  suit  for  loss  of  property  of 
a  guest  delivered  into  the  custody  of 
the  innkeeper,  especially  as  the  defend- 
ant pleaded  to  the  merits  of  the  action, 
without  excepting  to  the  jurisdiction 
of  the  court.  Eockwell  v.  Proctor,  39 
Ga.  105. 

41.  See  the  titles  "Jurisdiction;" 
Justices  of  the  Peace." 

42.  Anonymous,  Godbolt,  345,  78 
Eng.  Eeprint  203;  Saunders  v.  Plummer, 
0.  Bridg.  (Eng.)  223.  See  also  5  Stand- 
ard Pkoo.  125,  and  the  title  "Case  (the 
Action  of  Trespass  on  the)." 

As  to  allegations  of  declaration  or 
complaint  for  deprivation  of  civil 
rights,  see  5  Standard  Pkoc.  125,  et 
seq. 

43.  Eockwell  v.  Proctor,  -39  Ga.  105. 
As  to  actions  against  bailees  gener- 
ally see  the  title  "Personal  Property." 

44.  N.  Y. — Hallenbake  V.  Fish,  8 
Wend.  547,  24  Am.  Dec.  88.  N.  C— Neal 
V.  Wilcox,  49  N.  C.  146,  67  Am.  Dt-c. 
266.  Eng.— Herbert  v.  Lane,  Sty.  371, 
82  Eng.  Eeprint  786;  Mason  v.  Grafton, 
Hob.  246,  80  Eng.  Eeprint  391;  Anony- 
mous, Godbolt,  42,  78  Eng.  Reprint  26. 

See  also  the  title  "Case  (the  Action 
of  Trespass  on  the)." 

[a]  "The  ground  of  public  policy, 
on  which  an  action  on  the  case  'on 
the  custom'  is  given  against  innkeep- 
ers, is  that  persons  who  are  travelling 
through  the  country  are  under  a  neces- 
sity of  putting  up  at  inns  for  enter- 
tainment— transeuntcs  causa  hospitandi, 
(from  which  last  word  they  are  called 
'guests,')    without    knowing    anything 
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about  the  character  of  the  house,  for 
which  reason  the  law  gives  an  assur- 
ance of  the  safety  of  their  property — 
that  is,  the  goods  and  animals  (hona 
et  catalia)  which  they  have  with  them 
for  the  purposes  of  their  journey." 
Neal  V.  Wilcox,  49  N.  C.  146,  67  Am, 
Dec.  266. 

45.  It  is  not  for  "injuring  or  foi 
wrongfully  taking,  detaining  or  con. 
verting  personal  property;"  but  the 
gist  of  the  action  is  the  tortious  negli- 
gence in  keeping  the  property.  People 
V.  Willett,  26  Barb.   (N.  T.)   78. 

46.  Gile  V.  Libby,  36  Barb.  (N.  T.) 
70.  And  see  Norcrosa  v.  Norcross,  53 
Me.  163,  168;  Dickinson  v.  Winchester, 
4  Gush.   (Mass.)   114,  50  Am.  Dec.  760. 

[a]  "If  it  be  a  question,  whether 
the  plaintiff  should  declare  in  case  or 
assumpsit,  we  are  inclined  to  the  opin- 
ion, that  either  is  good."  Dickinson  v. 
Winchester,  4  Gush.  (Mass.)  114,  50 
Am.  Dec.  760. 

ri>]  In  Norcross  v.  Norcross,  53  Me. 
163,  168,  the  court  said:  "It  is  said 
that  the  action  is  assumpsit,  and  that 
case  is  the  proper  form  of  action.  It 
is  true  that  case  is  the  usual  form  of 
action  where  negligence  is  charged, 
though  we  are  by  no  means  certain 
that  assumpsit  could  not  be  maintained 
on  breach  of  an  innkeeper's  contract, 
safely  to  keep  and  deliver  the  goods 
of  his  guests,  when  the  facts  are  stiffi- 
('iently  set  forth  in  the  declaration. 
The  first  and  third  counts  in  the  writ, 
however,  are  drawn  with  the  necessary 
formality  of  declarations  in  case,  but 
the  second  count  is  in  assumpsit.  No 
demurrer  has  been  filed  to  the  mis- 
joinder of  the  two  forms  of  action,  and 
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to  him  in  the  line  of  his  business,  ilnless  an  actual  conversion  be 
shown.*^ 

c.  For  Injury  to  Person.*^  —  Since  the  duty  of  an  innkeeper  to  his 
guest  is  one  imposed  by  law,  rather  than  one  growing  out  of  a  con- 
tract, the  proper  remedy  for  injuries  received  by  a  guest  is  an  action 
of  case,*^  and  references  in  a  complaint  to  the  formal  contract  whereby 
the  plaintiff  became  a  guest,  do  not  change  the  true  character  of  the 
action.^" 

4.  Parties.  —  a.  Plaintiff.  —  While  a  person,  who  has  neither  a 
general  nor  a  special  property  in  articles  left  at  an  inn,  cannot  main- 
tain an  action  for  their  loss  while  in  the  hands  of  the  innkeeper,^^  the 
owner  of  the  property  may  ordinarily  maintain  such  an  action^^  al- 
though he  was  not  a  traveler  and  guest.^^  Thus,  if  the  goods  or  money 
of  a  person  are  lost  or  stolen  from  his  servant  or  agent,  while  the  lat- 
ter is  a  guest  at  an  inn,  such  person  may  maintain  an  action  against 


the  plaintiff  has  moved  for  leave  to 
discontinue  as  to  the  money  count. 
Under  these  circumstances,  we  think 
the  objection  cannot  avail  the  defend- 
ant, it  being  entirely  competent  for  the 
court  to  allow  the  discontinuance  of 
the  second  count,  or  to  render  judg- 
ment on  the  first  and  third  counts." 

47.  Hallenbake  v.  Fish,  8  Wend.  (N. 
Y.)  547,  24  Am.  Dec.  88. 

[a]  "The  liability  of  the  common 
carrier  and  innkeeper  is  very  similar: 
they  are  both  bailees,  and  liable  for 
losses  under  similar  circumstances;  and 
the  same  rules  seem  to  be  applicable 
to  both  as  to  the  mode  of  subjecting 
them  to  liability,  and  if  so,  trover  can- 
not be  maintained,  though  case  may.''' 
Hallenbake  v.  Fish,  8  Wend.  (N.  Y.) 
547,  24  Am.  Dec.  88.  See  10  Standard 
Pkoc.  223. 

48.  See  generally  the  title  "Injur- 
ies to  Persons  and  Property." 

49.  Stanley  v.  Bircher  's  Exr.,  78  Mo. 
245.  See  generally  the  title  "Case 
(the  Action  of  Trespass  on  the)." 

50.  Stanley  v.  Bircher 's  Exr.,  78 
Mo.  245,  wherein  the  court  said:  "But 
it  is  claimed  by  counsel  for  plaintiff  that 
the  action  is  for  the  breach  of  a  con- 
tract, and  that  it  is  not  an  action  on 
the  case  for  injuries  to  the  person.  The 
allusions  in.  the  petition  to  the  formal 
contract  between  the  plaintiff  and  the 
proprietor  of  the  hotel,  whereby  the 
plaintiff  became  %  guest  in  the  hotel, 
casnot  change  the  true  character  of  the 
action.  In  setting  forth  an  action  of 
trespass  on  the  case,  the  pleader  often 
finds  it  proper,  although  not  absolutely 
necessary,  to  mention  matters   of  con- 


tract connected  with  the  tort,  by  way 
of  inducement  and  explanation.  In  this 
case  the  relation  of  host  and  guest 
which  originated  in  the  contract,  ex- 
plains how  the  defendant's  testator 
came  to  owe  the  plaintiff  a  duty.  That 
duty,  however,  the  law  imposes.  It  is 
a  public  duty  which  is  not  defined  by 
the  contract.  Neither  can  the  pro- 
prietor relieve  himself  from  that  duty 
by  contract.  The  action  in  truth  is 
for  a  violation  of  the  duty  which  the 
law  imposes,  independent  of  contract. 
Neither  the  damages  nor  the  scope  of 
the  action  can  be  measured  or  limited 
by  the  contract." 

51.  Noble  V.  MiUiken,  74  Me.  225,  43 
Am.  Eep.  581. 

[a]  In  this  case,  a  husband  sought 
to  recover  in  a  single  action  the  yalue 
of  property  lost  at  an  inn,  a  part  of 
which  was  conceded  to  be  that  of  his 
wife.  But  it  was  held  that  the  hus- 
band could  not  maintain  the  action 
alone  for  the  loss  of  that  property  which 
belonged  to  his  wife,  he  having  neither 
the  possession  nor  control  of  it  at  the 
time  of  the  loss,  and  therefore  no  in- 
terest in  it  such  as  would  enable  him 
to  support  an  action  for  it.  His  de- 
livery of  the  trunk  containing  the 
same  into  the  hands  of  the  innkeeper 
was  held  to  be  but  a  mere  act  of  cour- 
tesy, for  her  use,  and  subject  to  her 
direction. 

52.  Noble  v.  Milliken,  74  Me.  225, 
43  Am.  Eep.  581. 

53.  Dickinson  v.  Winchester,  4  Gush. 
(Mass.)  114,  50  Am.  Dec.  760;  Mason 
V.  Thompson,  9  Pick.  (Mass.)  280  20 
Am.  Dec.  471, 
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the  innkeeper,  in  whose  house  the  loss  was  sustained;'*  a  father  may 
maintain  an  action  for  the  loss  of  property  furnished  by  him  to  his 
minor  son;^®  and  partners,  though  only  one  of  them  was  a  guest  at 
the  inn,  may  maintain  an  action  against  an  innkeeper  as  such,  for  the 
loss  of  goods  which  are  the  property  of  the  firm.^^  But  where  the  prop- 
erty is  brought  to  the  inn  by  a  bailee,^'  the  bailor  and  owner  cannot 


54.  Md. — Towson  v.  Havre-de-Grace 
Bank,  6  Har.  &  J.  47,  14  Am.  Dec.  254. 
Mass. — ^Berkshire  Woolen  Co.  v.  Proc- 
tor, 7  Gush.  417;  Dickinson  v.  Winches- 
ter, 4  Cush.  114,  50  Am.  Dec.  760;  Ma- 
son V.  Thompson,  9  Pick.  280,  20  Am. 
Dec.  471.  Eng. — ^Beedle  v.  Morris,  Ore. 
Jac.  224,  79  Eng.  Eeprint  194;  Wind- 
ham &  Meads  Case,  4  Leon.  96,  74  Eng. 
Eeprint  753;  Candy  v.  Spencer,  3  F.  & 
r.  306. 

See  also  Needles  v.  Howard,  1  E.  D. 
Smith  (N.  Y.)  54. 

[a]  Action  'by  Corporation. — In 
Berkshire  Woolen  Co.  v.  Proctor,  7 
Cush.  (Mass.)  417,  the  court  said: 
"Another  ground  of  defence  taken  in 
behalf  of  the  defendants  is,  that  this 
action  cannot  be  maintained,  because 
the  plaintiffs,  being  a  corporation,  were 
not,  and  could  not  be,  in  the  nature  of 
things,  the  guest  of  the  defendants; 
that  an  innkeeper  is  liable  only  for 
the  goods  of  his  guest;  and  that,  there- 
fore, the  defendants  are  nofliable  for 
the  money  of  the  plaintiffs,  as  they 
were  not,  actually  or  constructively, 
the  guests  of  the  defendants.  But  this 
reasoning  cannot  prevail.  Bussell  was 
the  defendant's  guest,  and  he  was  the 
agent  and  servant  of  the  plaintiffs; 
and  the  money  which  was  lost,  and  for 
which  suit  was  brought,  was  the  plain- 
tiffs' money,  in  the  possession  of  Bus- 
sell,  delivered  by  the  plaintiffs  to  him, 
as  their  servant  and  agent,  to  be  ex- 
pended in  their  business.  This  action, 
therefore,  can  well  be  maintained  upon 
the  well  settled  principle  of  law,  that, 
if  a  servant  is  robbed  of  his  master's 
money  or  goods,  the  master  may  main- 
tain the  action  against  the  innkeeper 
in  whose  house  the  loss  was  sustained. 
This  point  was  directly  settled  in  Bedle 
V.  Morris,  Yelv.  162." 

[b]  In  Needles  v.  Howard,  1  E.  D. 
Smith  (N.  Y.)  54,  Woodruff,  J.  said; 
"Numerous  authorites  are  cited  to 
show  that  an  innkeeper  is  not  liable  as 
such,  except  to  his  guests,  and  it  is  not 
denied  by  the  plaintiff,  nor  can  it  be 
denied,  that  the  peculiar  liability  of  an 
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innkeeper  is  founded  in  that  relation. 
But  it  by  no  means  follows  that  the 
action  must  be  brought  in  the  name  of 
the  traveler.  The  innkeeper's  liability 
depends  upon  the  relation  between  him 
and  the  depositary,  but  that  liability 
being  fixed  by  proof  of  the  relation  of 
host  and  guest,  the  right  of  action  is 
not  necessarily  confined  to  the  very  per- 
son who  lodges  in  the  inn.  If  it  were, 
then,  one  who  sends  his  servant  on  -^ 
journey  could  not  maintain  the  action 
for  his  property  in  the  possession  of 
the  servant,  and  loss  at  the  inn  where 
he  lodged;  and  yet,  that  the  master,  in 
such  case,  can  maintain  the  action,  was, 
I  presume,  never  doubted.  The  duty, 
in  such  ease,  devolved  on  the  innkeeper, 
enures  to  the  benefit  of  the  master,  and 
he  may  have  an  action  for  its  violation, 
as  clearly  as  if  he  had  visited  the  inn 
in  his  proper  person." 

55.  Dickinson  v.  Winchester,  4  Cush. 
(Mass.)  114,  50  Am.  Dec.  760;  Epps  v. 
Hinds,  27  Miss.  657,  61  Am.  Dee.  528. 
See  also  Bead  v.  Amidon,  41  Vt.  15,  98 
Am.  Dec.  590,  action  in  name  of  minor 
son  by  father  as  next  friend. 

[a]  Where  a  father  gave  his  son 
money  to  pay  his  traveling  expenses 
on  his  way  to  college,  and  also  to  de- 
fray his  expenses  while  there,  and  the 
son  in  going  to  college  stopped  at  a 
public  inn,  where  the  money  was  stolen 
from  him,  a  suit  was  properly  brought 
in  the  name  of  the  father  against  the 
innkeeper,  to  recover  the  money.  Epps 
V.  Hinds,  27  Miss.  657,  61  Am.  Dec. 
528. 

56.  Needles  v.  Howard,  1  E.  D. 
Smith   (N.  Y.)   54,  59. 

57.  "To  constitute  one  a  guest,  it  is 
not  necessary  that  he  be  at  the  inn  in 
person.  It  is  enough  that  his  property 
be  there,  in  the  charge  of  his  wife,  or 
servant,  or  agent,  who  is  there  in  his 
employment,  or  as 'a  member  of  his 
family.  But  they  must  be  there  in 
such  way  that  the  law  implies  the  prop- 
erty, while  there  to  be  in  his  posses- 
sion, and  not  in  the  possession  of  the 
person   who   is   there   with   it   as   his 
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recover  upon  the  innkeeper's  extraordinary  liability,  but  only  upon  his 
liability  as  an  ordinary  bailee.^* 

b.  Defendant.  —  Since  at  common  law,  actions  for  injuries  to  the 
person  did  not  survive  as  against  the  executor  or  administrator,  in 
the  absence  of  a  statutory  provision  saving  such  actions,  an  action 
will  not  lie  against  the  executor  of  a  deceased  innkeeper,  for  injuries 
received  by  the  guest  at  his  inn.^^  But  an  action  for  the  loss  of  goods 
of  a  guest  is  maintainable  against  his  executors,  upon  the  theory  that 
it  is  one  arising  out  of  the  implied  promise  of  the  innkeeper  to  care  for 
the  goods  of  his  guest.*" 

,5.  Pleading.  —  a.  The  Declaration  or  Complaint. ^^ — ^The  declara- 
tion or  complaint  in  an  action  against  an  innkeeper  for  injuries  to 
the  property  or  person  of  the  guest  must  conform  to  the  general  rules  of 
pleading.*^ 

Negligence  need  not  be  alleged  in  an  action  for  injury  to  the  guest's 
goods,  based  upon  the  innkeeper's  extraordinary  liability,*'  nor  is  it 


bailee.  It  will  not  do  to  hold  that  a 
livery  man  who  lets  to  another  a  horse 
or  team,  which  the  hirer  takes  to  an 
inn,  can  claim,  as  between  himself  and 
the  innkeeper,  to  be  a  guest,  so  as  to 
charge  him  as  innkeeper  for  the  horse 
or  team.  It  is  the  bailee  of  the  livery 
man  that  is  the  guest,  and  to  him  only 
is  the  innkeeper  responsible  as  such. 
And  the  rule  is  the  same  whether  the 
owner  of  the  property  hires  it  out,  or 
lends  the  use  of  it  to  the  person  who 
takes  it  to  the  inn.  In  either  ease, 
the  owner  can  claim  only  the  ordinary 
rights  of  owner,  as  against  a  subse- 
quent bailee,  and  not  the  special  rights 
which  belong  to  a  guest;  unless  such 
special  rights  are  expressly  transferred 
to  him  by  his  bailee."  Coykendall  v. 
Eaton,  55  Barb.  (N.  Y.)  188.  But  see 
Mason  v.  Thompson,  9  Pick.  (Mass.) 
280,  20  Am.  Dec.  471;  Walker  v.  Sharpe, 
31  U.  C.  Q.  B.  340. 

58.  If  the  innkeeper  is  sued  merely 
as  an  ordinary  bailee,  the  action  for 
not  delivering,  on  proper  demand  being 
made,  can  be  maintained  either  by  the 
bailee  from  whom  the  defendant  re- 
ceived the  property  or  by  the  real 
owner.  Coykendall  v.  -Eaton,  55  Barb. 
(N.  Y.)  188.  See  Walker  v.  Sharpe,  31 
tJ.  C.  Q.  B.  340;  and  the  title  "Per- 
sonal Property." 

59.  Stanley  v.  Bircher's  Exr.,  78 
Mo.  245. 

60.  Morgan  v.  Bavey,  6  H.  &  N.  265, 
30  L.  J.  Exeh.  131,  9  Wkly.  Eep.  376. 

61.  See  generally  the  title,  "Declar- 
ation and  Complaint." 

62.  See    Towson    v.    Havre-de-Grace 


Bank,  6  Har.  &  J.  (Md.)  47,  14  Am. 
Dec.  254,  and  the  titles  "Certainty  in 
Pleading;"  "Declaration  and  Com- 
plaint;" "Inducement;"  "Injuries  to 
Persons  and  Property; ' '  Personal  Prop- 
erty;" "Pleading;"  and  other  titles 
dealing  with  particular  phases  of  plead- 
ing. 

[a]  But  an  objection  (1)  that  the 
allegation  in  the  declaration  is  of  the 
loss  of  money  in  bank  notes,  and  that 
bank  notes  are  not  money,  cannot  be 
sustained  upon  the  ground  that  the 
declaration  is  uncertain  and  insuflScient 
in  point  of  law.  Towsou  v.  Havre-de- 
Grace  Bank,  6  Har.  &  J..  (Md.)  47,  14 
Am.  Deo.  254.  (2)  And  where  a  peti- 
tion alleges  that  the  plaintiff  was  a 
guest  at  a  hotel  and  delivered  a  bag- 
gage-check, given  him  by  a  railroad 
company,  to  the  porter  of  the  hotel 
whose  business  it  was  to  receive  bag- 
gage and  deliver  it  to  the  guests,  and 
that  afterwards  the  plaintiff  made  de- 
mand upon  the  proprietor  for  the  bag- 
gage or  the  check,  and  the  proprietor 
refused  to  deliver  either,  such  petition 
sets  forth  a  cause  of  action  against  the 
proprietor  of  the  hotel,  although  it 
does  not  aver  that  the  porter  received 
the  trunk  from  the  railroad  company. 
This  is  matter  of  defense.  Carhart  v. 
Wainman,  114  Ga.  632,  40  S.  B.  781,  88 
Am.  St.  Eep.  45. 

[b]  The  law  as  to  innkeepers  need 
not  be  alleged.  Kisten  v.  Hildebrand, 
9  B.  Mon.  (Ky.)   72,  48  Am.  Dee.  416. 

63.  Bowell  V.  DeWald,'  2  Ind.  App. 
303,  28  N.  E.  430,  50  Am.  St.  Eep.  240. 
Compare  10  Standard  Peoc.  246.-    But 
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necessary  in  such  action  to  allege  that  the  loss  occurred  without  the 
fault  or  negligence  of  the  guest.**  But  in  a  tort  action  against  the 
innkeeper  as  an  ordinary  bailee,*^  or  in  an  action  for  personal  injuries 
to  the  guest*'  negligence  or  fault  should  be  alleged  as  in  ordinary 
cases.  "Where,  however,  the  action  in  form  is  merely  for  breach  of 
the  contract  of  bailment,  negligence  need  not  be  alleged.*^ 

The  relationship  of  innkeeper  and  guest  must  be  alleged  where  the 
action  is  based  upon  the  obligations  incident  to  that  relation.*^ 


see  Gile  v.  Libby,  36  Barb.  (N.  Y.)  70, 
wherein  the  court  said:  "In  either 
action  (ease  or  assumpsit)  it  was  usual, 
and  perhaps  necessary,  to  allege  in  the 
declaration  that  the  loss  occurred  by 
and  through  the  carelessness  of  the 
innkeeper  and  his  servants."  See 
generally  the  title   "Negligence." 

64.  Bowell  V.  DeWald,  2  Ind.  App. 
303,  28  N.  B.  430,  50  Am.  St.  Eep.  240. 

65.  Walpert  v.  Bohan,  126  Ga.  532, 
55  S.  E.  181,  115  Am.  St.  Eep.  114,  6 
L.  E.  A.  (N.  S.)  828.  Compare  Mason 
V.  Thompson,  9  Pick.  (Mass.)  280,  20 
Am.  Dec.  471;  Coykendall  v.  Eaton,  55 
Barb.  (N.  Y.)  188.  See  generally  the 
title    "Personal   Property." 

[a]  A  complaint  averring  that  the 
petitioner's  loss  was  not  occasioned  by 
any  fault  or  neglect  on  her  part,  but 
occurred  through  the  neglect  "of  the 
said  W.  B.,  innkeeper,  his  servants, 
agents,  employes,  and  representatives, 
as  aforesaid"  sufficiently  alleges  negli- 
gence on  the  part  of  the  innkeeper  or 
his  agent,  as  against  a  general  demur- 
rer. Walpert  v.  Bohan,  126  Ga.  532,  55 
S.  E.  181,  115  Am.  St.  Eep.  114,  6  L.  E. 
A.  (N.  S.)  828. 

66.  See  the  following  cases:  Ala. 
"West  V.  Thomas,  97  Ala.  622,  11  So.  768. 
Miss. — Sneed  v.  Moosehead,  70  Miss. 
690,.  13  So.  235.  Ore.— Scholl  v.  Belcher, 
63  Ore.  310,  127  Pac.  968. 

See  generally  the  title  "Injuries  to 
Persons  and  Property." 

[a]  In  Scholl  v.  Belcher,  63  Ore. 
310,  127  Pac.  968,  the  plaintiff's  intes- 
tate died  from  the  results  of  a  fall  from 
an  unrailed  porch  of  the  defendant's 
inn,  but  the  complaint  did  not  state 
in  what  manner  the  absence  of  the  bail- 
ing contributed  to  the  accident.  The 
court  said:  "It  would  have  been  bet- 
ter if  the  complaint  had  stated  the 
facts  showing  how  the  absence  of  the 
railing  produced  the  injury  complained 
of.  The  court  might  have  then  drawn 
the  conclusion  the  pleader  has  urged, 
to-wit,  'that  the  accident  happened  on 
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account  of  the  absence  of  the  railing. '  ' ' 
[b]  A  complaint,  in  an  action  by  a 
guest  for  injuries  sustained  by  a  fall 
down  a  stairway  on  the  premises  of  the 
innkeeper,  shows  with  sufficient  cer- 
tainty '  a  breach  of  the  innkeeper 's 
duty,  when  it  shows  by  averments  neg- 
ligence on  the  part  of  the  defendant, 
as  proprietor  and  keeper  of  the  hotel, 
in  the  construction  and  maintenance  of 
the  staircase  opening  into  the  hall  of 
the  hotel,  along  which  plaintiff  and 
other  guests  had  the  right  to  pass,  and 
in  the  failure  to  have  the  hall,  on  the 
night  of  plaintiff's  injury,  sufficiently 
lighted  to  enable  him  to  see,  and  guard 
against  falling  into  the  dangerous 
opening,  and  that  by  reason  of  such 
negligence,  plaintiff,  who  was  a  guest 
of  the  hotel,  while  lawfully  walking 
along  the  hall,  going  to  his  room,  fell 
into  the  open  stairway  and  was  injured, 
without  fault  on  his  part.  West  v. 
Thomas,  97  Ala.  622,  11  So.  768. 

67.  See  generally  the  title  "Per- 
sonal Property." 

[a]  Sufficient  Complaint  Wliere  Inn- 
keeper Mere  Grratuitous  Bailee. — Where 
the  liability  of  an  innkeeper  is  simply 
that  of  a  gratuitous  bailee,  a  complaint, 
in  an  action  for  the  loss  of  property 
left  in  his  hands  as  such,  which  alleges 
the  delivery  of  the  property  to  the  inn- 
keeper, and  his  failure  to  return  it,  is 
sufficient.  Horton  v.  Terminal  Hotel 
Co.,  114  Mo.  App.  357,  89  S.  W.  363. 

68.  Clark  v.  Ball,  34  Colo.  223,  82 
Pac.  529,  114  Am.  St.  Eep.  154,  2  L.  E. 
A.  (N.  S.)  100;  TowBon  v.  Havre-de- 
Grace  Bank,  6  Har.  &  J.  (Md.).47,  53, 
14  Am.  Dec.  254. 

[a]  Where,  a  member  of  a  co-part- 
nership in  the  hotel  business  received 
a  deposit  from  a  guest,  who  afterwards 
became  an  employe  of  the  firm,  it  was 
held  that  the  act  of  such  co-partner  im- 
posed a  liability  upon  the  firm  and  the 
members  thereof  to  return  the  deposit 
upon  demand,  regardless  of  the  exist- 
ence or  non-existence  of  the  relation- 
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The  declaration  or  complaint,  in  an  action  against  an  innkeeper 
for  refusing  to  receive  a  guest,  need  not  allege  that  the  defendant  had 
accommodations  for  the  plaintiff,  this  being  matter  of  defense."^ 

b.  Answer.  —  The  answer  in  actions  by  or  against  innkeepers  must 
conform  to  the  general  rules  governing  answers.'" 

Unfitness  of  the  plaintiff  to  be  entertained  as  a  guest,'^  or,  in  some 
jurisdictions,  imputed  fault  or  contributory  negligence  upon  the  part 
of  the  guest  which  would  go  to  exonerate  the  innkeeper  in  an  action 
for  the  loss  of  the  property  of  the  guest'^  are  defenses  which  must  be 
specially  pleaded. 

Where  the  innkeeper's  defense  to  an  action  for  the  guest's  goods  is 
based  upon  his  lien,  he  must  suflBciently  allege  the  facts  showing  the 
relation  of  innkeeper  and  guest.'^ 


ship  of  innkeeper  and  guest  at  the  time 
the  demand  was  made,  and  in  an  action 
against  a  member  of  such  copartner- 
ship to  recover  the  sum  so  deposited 
and  lost  through  the  absconding  of  an- 
other members  thereof,  it  was  unneces- 
sary to  allege  or  prove  that  the  plain- 
tiff was  a  guest  at  the  time  of  the  loss 
of  the  money.  Clark  v.  Ball,  34  Colo. 
223,  82  Pae.  529,  114  Am.  St.  Bep.  154, 
2  L.  E.  A.   (N.  S.)   100. 

[b]  Sufficient  Averments. — In  an 
action  against  an  innkeeper  for  the 
value  of  property  committed  to  the  lat- 
ter, as  such,  the  words,  "being  enter- 
tained as  a  guest  therein  in  the  inn  of 
the  said"  defendant,  constitute  a  suffi- 
cient allegation  that  the  defendant  was 
an  innkeeper.  Norcross  v.  Norcross,  53 
Me.  163. 

69.  Jackson  v.  Virginia  Hot  Springs 
Co.,  213  Fed.  969,  130  C.  C.  A.  375, 
reversing  209  Fed.  979  upon  this  point. 
The  court  said:  "Among  other  things, 
it  is  alleged  that  the  defendant  is  an 
innkeeper  and  kept  a  common  inn  for 
the  purpose  of  accommodation  of  the 
public.  Where  one  thus  holds  himself 
out  for  the  purpose  of  entertainment  of 
the  public,  the  presumption  is  that  he 
ha,s  accommodations  for  those  who  may 
apply  for  entertainment.  In  the  Civil 
Eights  Cases,  109  U.  8.  40,  3  Sup.  Ct. 
43,  27  L.  ed.  835,  Justice  Harlan,  among 
other  things,  said:  'The  innkeeper 
is  not  to  select  his  guests.  He  has  no 
right  to  say  to  one,  you  shall  come  to 
my  inn,  and  to  another,  you  shall  not, 
as  every  one  coming  and  conducting 
himself  in  a  proper  manner  has  a  right 
to  be  received;  and  for  this  purpose 
innkeepers  are  a  sort  of  public  serv- 
ants, they  having  in  return  a  kind  of 


privilege  of  entertaining  travelers  and 
supplying  them  with  what  they  want.' 
While  as  a  general  rule  this  is  true, 
nevertheless  there  are  instances  where 
an  innkeeper  would  not  be  required  to 
furnish  accommodations.  For  instance, 
if  one  suffering  from  smallpox,  yellow 
fever,  or  any  other  contagious  disease 
should  apply  for  accommodation  the 
proprietor  would  not  be  required  to  ac- 
cept such  person,  and  if  upon  refusal 
to  do  so  a  suit  should  be  instituted  as 
in  this  instance,  the  Innkeeper  could  set 
up  such  matter  as  a  defense  to  the 
action;  but  it  would  not  be  necessary 
for  the  plaintiff  to  allege  that  he  was 
in  a  sound  physical  condition  and  free 
from  such  diseases  in  order  to  state  a 
cause  of  action.  In  other  words,  the 
plaintiff  would  not  be  required  to  antic- 
ipate by  allegation-  any  defense  that 
the  defendant  might  interpose  to  his 
right  to  recover." 

Actions  for  denial  of  civil  rights  by 
refusing  accommodations,  see  generally 
the  title  "CivU  Rights." 

70.  See  generally  the  titles  "An- 
swers;"   "Denials." 

71.  "Watkins  v.  Cope,  84  N.  J.  L. 
143,  86  Atl.  545,  under  Pub.  Laws,  1912, 
pp.  391,  392. 

72.  Bowell  V.  Tie  Wald,  2  Ind.  App. 
303,  28  N.  E.  430,  50  Am.  St.  Rep.  240; 
Gile  V.  Libby,  36  Barb.  (N.  Y.)  70,  78. 

As  to  the  necessity  of  pleading  con- 
tributory negligence,  see  the  title 
"Negligence." 

73.  An  answer  in  an  action  of  re- 
plevin, alleging"  that  defendant  has  a 
landlord's  lien  upon  the  goods  "by 
virtue  of  his  boarding  the  plaintiff" 
and  keeping  and  feeding  his  horses, 
though    objectionable    for    uncertainty, 
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6.  Trial.'*  —  Questions  of  Law  and  Fact.'^  —  Where  the  evidence 
is  conflicting,  questions  as  to  the  existence  of  the  relation  of  innkeeper 
and  guest,'°  negligence  of  the  innkeeper,^'  contributory  negligence  oi 
the  guest,'*  whether  the  property  injured  was  or  was  not  infra 
hospitium,'^  are  questions  for  the  jury,  as  are  the  questions  of  whether, 
in  an  action  against  an  innkeeper  for  death  of  a  guest  from  fire  at 
his  inn,  the  innkeeper  substantially  or  approximately  complied  with 
the  statutory  provisions  regarding  fire  escapes,*"  of  the  identity  of 
plaintiff's  intestate,*^  and  whether  a  charge  demanded  is  excessive,*' 
and  whether  the  latter  was  guilty  of  contributory  negligence. 

Whether  a  guest  had  any  knowledge  or  notice  of  a  usage  at  an  inn, 
for  the  guests  to  leave  their  money  or  valuables  with  the  keeper  of  the 
house  or  his  clerk,  is  a  question  of  fact  for  the  jury  under  instructions 
from,  the  court.** 


is  not  subject  to  general  demurrer.  Pol- 
lock V.  Landis,  36  Iowa  651. 

74.  See  generally  the  title  "Trial." 

75.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

76.  Hall  V.  Pike,  100  Mass.  495. 

77.  tr.  S. — Trowbridge  v.  Chandler 
(C.  C.  A.),  222  Fed.  241.  Mo.— Eum- 
ann  v.  Montfort,  168  Mo.  App.  523,  153 
S.  W.  1063,  submitting  to  the  jury  a 
question  of  whether  an  innkeeper  was 
guilty  of  negligence  in  allowing  a  hall- 
way leading  both  to  the  toilet  and  base- 
ment to  be  kept  and  constructed  in 
such  a  manner  that  a  guest  might  eas- 
ily mistake  a  door  for  the  basement 
for  the  one  to  the  toilet,  and  be  in- 
jured as  a  result  of  a  fall.  Wash. 
Armstrong  v.  Yakima  Hotel  Co.,  75 
Wash.  477,  135  Pac.  233. 

78.  U.  S. — Trowbridge  v.  Chandler 
(C.  C.  A.),  222  Fed.  241.  Me.— Hilton 
V.   Adams,    71    Me.    19.     Mo.^-Burt   v. 


Nichols,  264  Mo.  1,  173  S.  W.  681,  rule 
of  res  ipso  logmtv/r  invoked  to  take  this 
question  to  the  jury.  Neb. — Strahl  v. 
Miller,  97  Neb.  820,  151  N.  W.  952: 
Okla. — Seay  «.  Plunkett,  145  Pac.  496, 
instruction  taking  question  of  contribu- 
tory negligence  of  guest  from  jury  held 
erroneous.  Vt. — Bead  v.  Amidon,  41 
Vt.  15,  98  Am.  Dec.  590.  Wash.— Arm- 
strong V.  Yakima  Hotel  Co.,  75  Wash. 
477,  135  Pac.  233. 

79.  Hilton  v.  Adams,  71  Me.  19. 

80.  Burt  V.  Nichols,  264  Mo.  1,  173 
S.  W.  681. 

81.  Burt  V.  Niclols,  264  Mo.  1,  173 
S.  W.  681. 

82.  Morningstar  v.  Lafayette  Hotel 
Co.,  211  N.  Y.  465,  105  N.  B.  656  52 
L.  E.  A.  (N.  S.)  740,  reversing  149  App. 
Div.  934,  134  N.  Y.  Supp,  1139. 

83.  Berkshire  Woolen  Co.  v.  Proctor, 
7  Cush.  (Mass.)  417. 


INNUENDO.  —  See  Libel  and  Slander. 


IN  PARI  DELICTO.  — See  Gaming;  Illegality.  How  Pleaded;  Suits 

and  Actions. 


IN  PERSONAM.  —  See    Personal   Actions;    Proceedings   in   Rem; 

Suits  and  Actions. 


INQUEST.  —  See  Coroner's  Inquest;  Escheat;  Inquiry,    Writ   of; 

Insane  Persons. 
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A.  Unliquidated  Damages,  423 

B.  Default,  423 

III.  TIME  OF  EXECUTION  OF  THE  WRIT,  424 
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B.  Bights  of  Parties,  426 
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2.  Defendant,  426 

VI.  RETURN  OF  ASSESSMENT,  427 

VII.  REVIEW,  427 

CBOSS-KEFEBEirCES: 

Fior  assessment  of  damages  on  default  generally,  see  the  title 
"Judgments." 

For  further  references  and  cross-references,  see  the  index  to  this 
work. 

I.  NATURE  AND  FORM  OF  WRIT.  — A  writ  of  inquiry  is  a 
judicial  order,  issued  upon  default  of  the  defendant  and  directing 
the  assessment  of  plaintiff's  damages  by  a  jury.^     It  was  originally 


1.  For  foims  of  writs  of  inquiry. 
Bee  9  Standabd  Pboc.  652,  653;  of  in- 
quisition on  default,  9  Standard  Peoo. 
372. 


[a]  A  "writ  of  inquiry  ma:y  issue 
to  have  the  damages  assessed,  which 
may  be  executed  in  court,  or  be  di- 
rected  to    the   sheriff    to     execute    in 
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an  inquest  of  office  to  inform  the  conscience  of  the  court,^  and  in  some 
jurisdictions  it  has  retained  it»  discretionary  character,  the  issuance 
of  a  writ  of  inquiry  not  being  a  matter  of  right.^  But  in  others,  the 
statute  has  conferred  upon  lie  parties  the  right  to  an  assessment  of 
damages  by  a  jury  in  cases  of  default.* 

The  writ  of  inquiry  should  recite  in  substance  the  allegations  of  the 
complaint  and  the  proceedings  taken  in  the  action.^  In  case  of  defects 
as  to  its  form  the  writ  may  be  amended.^  It  may  be  executed  before 
a  sheriff  or  his  deputy,'  but  where  the  facts  are  intricate  and  difScult 
points  of  law  are  likely  to  arise  in  the  course  of  the  inquiry,  the  writ 
usually  is  executed  before  the  court.* 


vacation.  If  the  sheriff  executed  the 
writ,  by  summoning  the  jury,  and  hav- 
ing the  damages  assessed  in  the  pres- 
ence of  the  court,  it  would  certainly 
be  as  regular  as  if  done  in  vacation." 
Aetna  Ins.  Co.  v.  Phelps,  27  111.  70, 
73. 

[b]  Upon  plrocuring  an  order  to  as- 
sess damages  by  the  sheriff's  jury,  the 
plaintiff  cannot  move  to  vacate  the  or- 
der and  have  the  damages  assessed  by 
a  jury  before  a  judge  of  the  court. 
Joannes  v.  Fisk,  3  Eobt.  (N.  Y.)  710. 

2.  111.— Strum  v.  Blair,  182  111.  App. 
413.  Me. — Hanley  v.  Sutherland,  74 
Me.  212.  Ore. — Deane  v.  Willamette 
Bridge  Co.,  22  Ore.  167,  29  Pac.  440, 
15  L.  E.  A.  614.  R.  I. — Dyson  v.  Ehode 
Island  Co.,  25  E.  I.  600,  57  Atl..  771, 
65  L.  E.  A.  236. 

3.  tr.  S. — Armstrong  v.  Carson,  2 
Dall.  302,  1  L.  ed.  391;  Eaymond  V. 
Danbury,  etc.  Co.,  14  Blatchf.  133,  20 
Fed.  Cas.  No.  11,593.  Me.— Hanley  v. 
Sutherland,  74  Me.  212.  Nev.— Ballard 
V.  Purcell,  1  Nev.  342.  Ore. — Deane  v. 
Willamette  Bridge  Co.,  22  Ore.  167,  29 
Pac.  440,  15  L.  E.  A.  614.  R.  I.— King 
V.  Ehode  Island  Co.,  27  E.  I.  112,  60 
Atl.  837.  Vt.— Webb  v.  Webb,  16  Vt. 
636.  Wash. — Ferguson  v.  Hoshi,  25 
Wash.  664,  66  Pac.  105. 

[a]  As  to  the  inquest  of  damages 
not  being  a  constitutional  right  in  con- 
templation of  the  law,  see  6  Standard 
Pboc.  822. 

4.  Ala. — Washington  County  v.  Por- 
ter, 128  Ala.  278,  29  So.  185.  Ark. 
Johnson  v.  Pierce,  12  Ark.  599;  Out- 
law V.  Yell,  8  Ark.  345.  lU.— Mann  v. 
Brown,  263  111.  394,  105  N.  E.  328; 
Pinkel  V.  Domestic,  etc.  Co.,  89  111. 
277;  Hopkins  v.  Ladd,  35  111.  178.  Ky. 
Wood  V.  Morgan,  6  Bush  507;  Clark  v. 
Seaton,  18  B.  Mon.  226;  Babeook,  etc. 
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Co.  V.  Gaines,  19  Ky.  L.  Eep.  102,  39 
S.  W.  829.  Md. — Cooper  v.  Eoche,  36 
Md.  563.  Miss.— York  v.  Crawford,  42 
Miss.  508.  Mo. — Dent  v.  Morrison,  1 
Mo.  130.  N.  J.— Belton  v.  Gibbon,  12 
N.  J.  L.  76.  N.  Y.— Fullerton  v.  Young, 
46  Misc.  292,  94  N.  Y.  Supp.  511.  N.  C. 
State  V.  Baird,  118  N.  C.  854,  24  S.  E. 
668;  Skinner  v.  Terry,  107  N.  C.  103, 
12  S.  E.  118;  -Eoulhae  v.  Miller,  90  N. 
C.  174;  Mayfield  v.  Jones,  70  N.  C. 
536.  Tenn. — State  ex  rel.  Spratlin  v. 
Thompson,  118  Tenn.  571,  102  S.  W. 
349,  20  L.  E.  A.  (N.  S.)  1.  Va.--Camp- 
bell  Co.  V.  Angus,  91  Va.  438,  22  S.  E. 
167;  Dunbar  v.  Lindenberger,  17  Va. 
(3  Munf.)  169.  W.  Va.— Hickman  v. 
Baltimore  &  0.  E.  Co.,  30  W.  Va.  296, 
4  S.  E.  654,  7  S.  E.  455. 

[a]  Where  the  statute  provides, 
that  "  'in  all  suits  in  courts  of  record 
in  this  state  upon  default  .  .  .  either 
party  may  have  the  damages  assessed 
by  a  jury.'  The  words  are  imperative 
and  not  open  to  construction."  Bliz- 
zard V.  Epkens,  105  111.  App.  117. 

[b]  A  jury  is  necessary  under  the 
statute  in  default  cases,  though  it  may 
be  waived  by  failure,  to  demand  in 
other  cases.  Guillotte  v.  Thompson,  5 
Eob.  (La.)  141. 

5.  Boyer  v.  Jones,  1  Woodw.  Dec. 
(Pa.)   498. 

6.  Eichardson  v.  Backus,  1  Johns. 
(N.  Y.)  59;  Moore  v.  Heiss,  4  Yeates 
(Pa.)  378. 

7.  Tillotson  v.  Cheetham,  2  Johns. 
(N.  Y.)   63. 

8.  Dunkel  v.  Cramer  Hill  Ferry  Co., 
61  N.  J.  L.  208,  41  Atl.  676;  White 
V.  Hunt,  6  N".  J.  L.  330;  Tillotson  v. 
■Cheetham,  2  Johns.  (Ny  Y.)  107,  Elsey 
V.  International  Ey.  Co.,  33  App.  Div. 
115,  87  N.  Y.  Supp.  28;  Bomatein  v. 
Faden,  145  N,  Y.  Supp.  758. 
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The  assessment  is  made  by  a  sheriff's  jury*  or  by  the  regular  trial 
jury.^o 

II.  PREREQUISITES  TO  ITS  ISSUANCE.  — A.  Unliquidated 
DAMAGfES.  —  A  writ  of  inquiry  may  be  issued  only  in  actions  in  which 
the  damages  are  wholly  unliquidated;^^  and  where  the  ascertainment 
of  the  amount  of  plaintiff's  damages  is  a  mere  matter  of  computation, 
the  writ  will  not  issue.^^ 

Where  common  counts  are  joined  with  specific  counts  for  a  sum 
certain,  the  writ  must  issue.^^ 

B.  Default.  —  It  is  essential  to  the  issuance  of  the  writ,  that  there 
should  be  no  issues  of  fact  in  the  case,  other  than  the  question  of 
damages,  by  reason  of  defendant's  default,^*  or  confession.^^ 

As  a  rule,  an  interlocutory  judgment  of  default  should  be  entered 
before  the  issuance  of  a  writ  of  inquiry,^®  though  cases  may  be  found 


9.  Aetna  Ins.  Co.  v.  Phelps,  27  111. 
70;  Rickards  v.  Swetzer,  3  How.  Pr. 
(N.  Y.)   413. 

10.  Chase  v.  Lovering,  27  N.  H.  295. 

11.  Ala. — ^MePherson  v.  Eobertson, 
82  Ala.  459,  2  So.  333;  Wagnon  v.  Tur- 
ner, 73  Ala.  197.  Ark. — Jetton  v. 
Smead,  29  Ark.  372;  Johnson  v.  Pierce, 
12    Ark.    599.      Ind.— See    Tannehill   v. 

-Thomas,  1  Blackf.  144.  Ky. — Thompson 
V.  Thompson's  Exrs.,  7  B.  Mon.  421. 
Miss. — Johnson  v.  Tabor,  101  Miss.  78, 
57  So.  365;  Mississippi  Gent.  E.  Co. 
V.  Crawford,  96  Miss.  401,  51  So.  466. 
N.  C. — American  Lumb.  Co.  v.  Drexel 
Fnrn.  Co.,  167  N.  C.  565,  83  S.  E.  801. 
Pa. — American,  etc.  Co.  v.  Taggart,  46 
Pa.  Super.  123.  W.  Va. — Eosencrance 
V.  Kelley,  74  W.  Va.  100,  81  S.  E. 
705. 

12.  U.  S. — Eenner  ■».  Marshall,  1 
Wheat.  215,  218,  4  L.  ed.  74.  HI. 
Weil  V.  Federal,  etc.  Co.,  182  111.  App. 
322.  Me.— Begg  v.  Whittier,  48  Me. 
314.  Mo. — Dent  v.  Morrison,  1  Mo.  130. 
N.  0. — Hoke's  Exr's.  v.  Edwards,  46  N. 
C.  532.  Tenn. — State  ex  rel.  Spratlin 
V.  Thompson,  118  Tenn.  571,  102  S.  W. 
349,  20  L.  E.  A.  (N.  S.)  1. 

[a]  The  costs  of  protest  is  not  a 
matter  of  computation  on  a  bill  of  ex- 
change. Phipps  V.  Addison,  7  Blaekf. 
(Ind.)   375. 

[b]  The  value  of  current  bank  notes 
is  a  proper  question  for  a  jury.  Miss-, 
issippi  &  T.  E.  Co.  v.  Green,  9  Heisk. 
(Tenn.)    588. 

[c]  In  an  action  for  goods  sold  and 
delivered,  where  the  plaintiff  alleges  the 
amount  of  indebtedness  and  that  the 
defendant  agreed  to  pay,  judgment 
may   be    rendered   without   the   inter- 


vention of  a  jury.     Tynon  v.  Crowell, 
3  Ind.  Ter.  346,  58  S.  W.  565. 

[d]  In  North  Carolina  breaches  of 
a  bond  conditioned  for  the  payment  of 
money  are  simply  treated  as  a  case  of 
unliquidated  demands  upon  which  inter- 
locutory judgments  may  be  entered 
and  assessments  made.  Eoulhac  v.  Mil- 
ler, 90  N.  C.  174. 

13.  Federation  Window  Glass  Co.  v. 
Cameron  Glass  'Co.,  58  W.  Va.  477,  52 
S.  E.  518. 

[a]  If  a  declaration  contain  com- 
mon counts  there  must 'be  a  writ  of  in- 
quiry unless  a  nolle  prosequi  be  en- 
tered as  to  the  common  counts.  Car- 
ter V.  Spencer,  4  Ind.  78;  M'Pall  v.  Wil- 
son, 6  Blackf.  (Ind.)  260;  Wood  v. 
Lemon,  1  Blackf.   (Ind.)   198. 

14.  Westinghouse  Air  Brake  Co.  v. 
Harris,  237  Pa.  203,  85  Atl.  78;  Webb 
V.  Webb,  16  Vt.  636. 

15.  Cook  V.  Cooper,  4  Harr.  189.  Me. 
Cummings  V.  Smith,  50  Me.  568,  79 
Am.  Dee.  629.  Vt. — Chamberlin  v.  Mur- 
phy, 41  Vt.  110. 

16.  111. — ^Foreman  Shoe  Co.  «.  Lewis 
&  Co.j  191  111.  155,  60  N.  E.  971.  la. 
Eomaine  v.  Muscatine  Co.  Comrs.,  Mor- 
ris 357.  Ky. — Beall  v.  Mansell,  Sneed 
202.  Mich.— Faite  v.  Hart,  1  Mich. 
N.  P.  50.  Mss.— Nobles  v.  Christmas, 
2  How.  885.'  N.  Y.— Oothout  v.  Eooth, 
12  Johns.  151.  Tenn. — Perry  v.  Starke, 
10  Humph.  574.,  Wis.— Hibbard  v.  Pet- 
tibone,  8  Wis.  270;  Strong  v.  Catlin,  3 
Pin.   121;   Fisher  v.  Chase,   2   Pin.  359. 

[a]  Before  proceeding  to  an  assess- 
ment of  damages  it  is  necessary,  that 
an  interlocutory  judgment  be  entered. 
"A  default  is  not  such  a  judgment,  but 
is  more  properly  the  reason  for  a  judg- 
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holding  that  the  issuance  of  a  writ  of  inquiry  without  the  entry  of  an 
interlocutory  judgment  of  default  is  a  m.ere  informality,  which  does 
not  vitiate  the  writ." 

In  case  of  default  by  some  of  several  defendants  a  writ  of  inquiry 
cannot  be  issued,  but  the  damages  must  be  assessed ,  against  all  the 
defendants  at  the  trial  of  the  issues;^*  and  prior  to  such  assessment 
of  damages  an  interlocutory  judgment  of  default  must  be  entered 
against  the  defendants  who  have  failed  to  appear.^^ 

Upon  a  demurrer  to  the  evidence  the  damages  may  be  assessed  by 
the  trial  jury,^°  or  a  writ  of  inquiry  is  issued  as  in  cases  of  default.^* 

III.  TIME  OP  EXECUTION  OF  THE  WRIT.  —  A  writ  of  inquiry 
may  be  executed  during  the  term  in  which  the  interlocutory  judgment 
of  default  is  entered,^^  unless  it  is  provided  by  statute  that  it  shall 
not  be  executed  before  the  next  succeeding  term.^' 

IV.  NOTICE  TO  DEFENDANT. —Notice  of  the  assessment  of 
damages  should  be  given  to  the  defendants  who  have  entered  their 
appearance,^*  and  it  is  error  to  assess  damages  without  the  giving  of 


ment  of  that  kind  .  .  . "  Holmes  V. 
Lewis,  2  Wis.  83. 

[b]  But  the  entry  of  a  judgment 
by  default  after  appearance  instead  of 
a  judgment  nil  dicit  or  for  want  of 
plea  is  not  reversible  error,  where  no 
objection  to  the  judgment  or  request 
for  assessment  of  damages  by  a  jury 
was  made  by  defendant.  Mann  v. 
Brown,  263  111.  394,  105  N.  B.  328. 

For  orders  for  judgments  on  default, 
see  9. Standard  Peoc.  370,  371. 

17.  Ind.— White  v.  Eankin,  2  Blaekf . 
78.  Ky. — Brown  v.  King,  1  Bibb  462. 
Tenn. — Memphis,  etc.  E.  Co.  v.  Dowd, 
9  Heisk.  179. 

18.  Fla.— Netso  v.  Foss,  21  Fla.  143. 
lU.— Smith  V.  Harris,  12  HI.  462.  N.  H. 
Bowman  v.  Noyes,  12  N.  H.  302.  N.  Y. 
"Van  Sohaick  v.  Trotter,  6  Cow.  599. 

19.  Kimball  v.  Tanner,  63  HI.  519; 
Hart  V.  De  Lord,  17  Johns.  270. 

20.  Hanover  Fire  Ins.  Co.  v.  Lewis, 
23  Fla.  193,  1  So.  863;  Strough  v.  Gear, 
48  Ind.  100.     See  7  Standard  Peoc.  24. 

21.  Obaugh  v.  Finn,  4  Ark.  110,  37 
Am.  Dec.  773;  Andrews  v.  Hammond,  8 
Blaekf.  (Ind.)  540.  See  7  Standard 
Pkoc.   24. 

22.  m.— Bell  V.  Aydelott,  1  111.  45. 
Kan. — City  v.  Hicks,  1  Kan.  571.  La. 
Seris  v.  Bellocq,  17  La.  Ann.  146.  Md. 
Stansbury  v.  Keady,  29  Md.  361.  Mo. 
Froust  V.  Bruton,  15  Mo.  619;  Sumners 
V.  Tice,  1  Mo.  349. 

[a]  Under  a  default  it  is  proper  for 
the  court  to  refer  the  case  to  a  jury 
during  term  time  to  assess  the  damages. 
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Parkhurst  «.  Stone,  36  Fla.  463,  18  So. 
596. 

[b]  It  is  not  irregular  to  sue  out 
a  writ  of  inquiry  and  make  "it  return- 
able after  the  second  week  of  term.  The 
process  prohibited  by  the  statute  from 
being  sued  out  or  made  returnable  af- 
ter the  second  week  of  term,  is  process 
against  the  person  or  property  of  a 
party,  not  a  writ  of  this  kind,  which 
is  but  a  warrant  to  the  sheriff  to  as- 
sess the  damages,  and  is  no  more  pro- 
cess within  the  meaning  of  the  stat- 
ute, than  a  rule  for  assessment  of  dam- 
ages by  the  clerk."  Cook  v.  Tuttle,  2 
Wend.    (N.  Y.)   289. 

23.  U.  S.— Eobins  v.  Pope,  Hempst. 
219,  20  Fed.  Cas.  No.  11,931a.  Teirn. 
Perry  v.  Starke,  10  Humph.  574.  Va. 
Craghill  v.  Page,  12  Va.  (2  Hen.  &  M.) 
446. 

[a]  Under  a  statute,  directing  that 
writs  of  inquiry  should  be  executed 
at  the  next  succeeding  term  after  an 
interlocutory  judgment  is  given,  a  writ 
of  inquiry  executed  at  the  term  of  the 
court,  at  which  the  judgment  by  de- 
fault was  had,  is  erroneous.  Eobins 
V.  Pope,  Hempst.  219,  20  Fed.  Cas. 
No.    11,931a. 

24.  HI. — Varnum  v.  American,  etc. 
Co.,  156  111.  App.  306;  American,  etc. 
Co.  V.  Marsh,  118  111.  App.  248;  Chi- 
cago, etc.  E.  Co.  V.  Krempel,  116  111. 
App.  253.  Mich. — Mason  v.  Eeynolds, 
33  Mich.  60;  Wheeler  v.  Wilkins,  19 
Mich.  78.  N.  Y.— Mathot  v.  Triebel, 
102  App.  Div.  426,  92  N.  Y.  Supp.  512. 
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such  notice.^'  But  a  defendant,  who  has  not  entered  an  appearance  in 
the  action,  usually  is  not  entitled  to  such  notiee.^^ 

V.  PROCEEDINGS  ON  INQUEST.  — A.  Scope  of  Inquiry 
The  scope  of  the  inquiry  is  limited  to  the  ascertainment  of  the  amount 
of  damages  sustained  by  plaintiff.^^ 

No  proof  is  necessary  on  the  part  of  the  plaintiff  to  establish  the 
facts  constituting  the  cause 'of  action  ai  set  out  by  the  declaration  or 
complaint  ;^^  nor  can  the  defendant  introduce  evidence  tending  to 
controvert  plaintiff's  cause  of  action.^* 


Wis.— Moyer   v.    Cook,     12    Wis.    335; 
Eose  V.  Barr,  2  Wis.  492. 

For  forms  of  notice,  see  9  Standabd 
Peoc.  371. 

[a]  Where  the  defendant  has  ap- 
peared in  the  action,  the  same  notice 
of  executing  the  writ  of  inquiry  must 
be  given  as  is  required  on  assessment 
by  the  clerk.  Kelsey  v.  Covert,  15 
How.  Pr.  (N.  Y.)  92.  See  also  Wil- 
liams V.  Norton,  135  111.  App.  112. 

[b]  But  where  a  demurrer  is  strick- 
en out  as  frivolous  and  judgment  is 
entered  for  plaintiff,  no  notice  of  as- 
sessment of  the  damages  is  required  to 
be  given  to  defendant.  Frankfort 
Bank  v.  Countryman,  11  Wis.  398;  Coe 
V.  Straus,   11   Wis.   72. 

25.  HI.— Williams  v.  Norton,  135  III. 
App.  112.  Minn. — Davis  v.  Eed  Eiver 
Lumb.  Co.,  61  Minn.  534,  63  N.  W. 
1111.  Mo. — Evans  v.  Bowlin,  9  Mo. 
406. 

26.  Cairo,  etc.  E.  Co.  v.  Holbrook, 
72  HI.  419. 

[a]  A  defendant  teing  in  default 
has  "no  light  to  insist  that  he  should 
be  served  with  notice  of  the  motion 
of  the  plaintiff  for  judgment,  or  that 
he  should  be  called  upon  to  elect 
whether  the  damages  should  be  assessed 
by  a  jury  rather  than  the  court  under 
the  statute."  Gemmell  v.  Davis,  71 
Md.  458,  18  Atl.  955. 

[b]  A  notice  of  appearance  after 
the  entry  of  default  does  not  give  the 
defendant  the  right  to  a  notice  of  as- 
sessment of  damages.  Lynds  v.  West, 
12  Wend.  (N.  Y.)  235. 

27.  Ala. — Sparks  v.  Eeeves  &  'Co., 
165  Ala.  352,  51  So.  574;  Maund  v. 
Loeb,  87  Ala.  374,  6  So.  376.  Fla. 
Euss  V.  Gilbert,  19  Pla.  54.  Ga.— O'Con- 
nor V.  Brucker,  117  Ga.  451,  43  S.  E. 
731.  m.— Scottish,  etc.  Co.  v.  Adams, 
122  111.  App.  471.  Ky.— Wood  v.  Mor- 
gan, 6  Bush  507;  Clarke  v.  Seaton,  18 
B.  Mon.  226;  Thompson  v.  Thompson's 


Exrs.,  7  B.  Mon.  421.  Mich. — Sinnock 
V.  Wayne  Circ.  Judge,  97  Mich.  475,  56 
N.  W.  860.  N.  O.— Cowles  v.  Cowles, 
121  N.  C.  272,  28  S.  E.  476;  Banks  v. 
Gay  Mfg.  €o.,  108  N.  C.  282,  12  S.  E. 
741;  Eoulhac  V.  Miller,  90  N.  C.  174. 
S.  0. — Wilthaus  v.  Ludecus,  5  Eich.  L. 
326.  Vt.— Seav.er  v.  Wilder,  68  Vt.  423, 
35  Atl.  351;  Morey  v.  King,  etc.  Co., 
49  Vt.  304;  Chamberlin  v.  Murphy,  41 
Vt.  110;  Sweet  v.  McDaniels,  39  Vt. 
272. 

28.  Ark. -T- Johnson  v.  Pierce,  12 
Ark.  599.  Fla.— Euss  v.  Gilbert,  19  Ma. 
54.  Mich.— Grinnell  v.  Bebb,  126  Mich. 
157,  85  N.  W.  467.  Tenn. — Mississippi, 
etc.  E.  Co.  V.  Green,  9  Heisk.  588;  War- 
ren 1).  Kennedy,  1  Heisk.  437. 

29.  Ala.— Dunlap  v.  Horton,  49  Ala. 
412;  Curry  v.  Wilson,  48  Ala.  638; 
Ewing  V.  Peck,  17  Ala.  339.  Ga. — Pitt- 
msifi.  V.  Colbert,  120  Ga.  341,  47  S.  E. 
948.  m. — ^Foreman,  etc.  Co.  v.  Lewis 
&  Co.,  191  111.  155,  60  N.  E.  971; 
Cook  V.  Skelton,  20  111.  107;  Jersey ville, 
etc.  Co.  V.  Bell,  125  111.  App.  496,  Eeeb 
V.  Bosch,  17  111.  App.  426;  Bridges  v. 
Stephenson,  10  111.  App.  369.  Me. 
Crommett  v.  Pearson,  18  Me.  344.  Mass. 
National  Maeh.  &  T.  Co.  v.  Standard 
Shoe  Mach.  Co.,  186  Mass.  44,  70  N.  E. 
1038.  Mo. — Froust  v.  Bruton,  15  Mo. 
619.  N.  Y.— Foster  v.  Smith,  10  Wend. 
377  (justification) ;  Hartness  v.  Boyd, 
5  Wend.  563;  Lym  v.  Block,  32  Misc. 
692,  66  N.  Y.  Supp.  503.  N.  C— Gar- 
rard V.  Dollar,  49  N.  C.  175,  67  Am. 
Dec.  271.  Tenn. — ^TJnion  Bank  v.  Hicka, 
etc.  Co.,  4  Humph.  327.  Vt. — Seaver 
V.  Wilder,  68  Vt.  423,  35  Atl.  351  (ac- 
cord and  satisfaction) ;  Morey  v.  King, 
etc.  Co.,  49  Vt.  304;  Chamberlin  v. 
Murphy,  41  Vt.  110  (release);  Sweet  v. 
McDaniels,  39  Vt.  272,  illegality  of  in- 
strument sued  on. 

[a]  The  Connecticut  courts  hold, 
tha^t  the  defendant  after  default  "may 
contest  his  liability  for  any  damages 
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B.  Eights  of  Paeties.  —  1.  Plaintiff,  —  The  plaintiff  must  prove 
the  amount  of  damages  sustained  by  laim.,^°  and  he  is  entitled  to  re- 
cover only  such  damages  as  he  has  proven/^  unless  the  law  implies 
greater  than  nominal  damages  from  the  facts  alleged  in  the  complaint.^^ 

2.  Defendant.  —  Notwithstanding  the  default  upon  the  issues  of 
fact,  defendant  may  contest  the  amount  of  damages  by  proving  any 
matter  in  mitigation  thereof,^^  even  to  the  reduction  to  nominal 
damages,^*  and  for  this  purpose  the  defendant  may  cross-examine  the 
plaintiff's  witnesses/^  introduce  evidence  in  his  own  behalf,^"  ask  for 


whatsoever;  may  show  if  he  can  that 
the  plaintiff  is  entitled  to  nominal 
damages  only,  because  in  reality  and 
but  for  the  default  ...  he  is  en- 
titled to  none;  may  offer  evidence  of 
any  fact  tending  to  prove  such  non- 
liability .  .  .  although  such  fact  as 
the  basis  of  a  judgment  for  nominal 
damages  had  been  conclusively  ad- 
mitted." Gardner  •».  City  of  New 
London,  63  Conn.  267,  28  Atl.  42.  See 
also:  O'Keefe  v.  Scovill  Mfg.  Co.,  78 
Conn.  286,  61  Atl.  961;  Hourigan  V. 
Norwich,  77  Conn.  358,  59  Atl.  487; 
Morris  v.  Winchester  Eepeating  Arms 
Co.,  73  Conn.  680,  49  Atl.  180;  Lam- 
bert V.  Sanford,  55  Conn.  437,  12  Atl. 
519;  Shepard  v.  New  Haven,  etc.  Co., 
45  Conn.  54. 

30.  Coiui. — Shepard  v.  New  Haven, 
etc.  Co.,f45  Conn.  54;  Havens  v.  Hart- 
ford, etc.  E.  Co.,  28  Conn.  69;  Sher- 
wood V.  Haight,  26  Conn.  432.  la. 
Burlington,  etc.  E.  Co.  1).  Shaw,  5  Iowa 
463.  BOicll.— Grinnell  v.  Bebb,  126 
Mich.  157,  85  N.  W.  467.  N.  C— Eoul- 
hac  V.  Miller,  90  N.,  C.  174;  Parker  v. 
House,  66  N.  C.  374;  Parker  v.  Smith, 
64  N.  C.  291.  Term. — ^Warren  v.  Ken- 
nedy, 1  Heisk.  437. 

[a]  A  note  must  be  produced,  at 
the  hearing  so  that  it  may  appear  what 
payments  have  been  made  thereon. 
Creamer  v.  Dikeman,  39  N.  J.  L.   195. 

[b]  But  in  an  action  on  a  bond  with 
a  collateral  condition,  the  production 
of  the  bond  is  unnecessary,  as  its 
existence  is  admitted  by  the  default 
judgment  and  the  amount  of  damages 
occasioned  by  the  breach  must  be 
proved  independently  of  the  bond. 
Macklin  v.  Euth,  4  Harr.  (Del.)  87. 

31.  Mo. — Darrah  v.  Steamboat,  15 
Mo.  187.  N.  Y. — Bates  v.  Loofflis,  5 
Wend.  134.  N.  C— Parker  v.  Smith, 
64  N.  C.  291. 

[a]  The  "plaintiff  must  establish 
by  evidence  upon  the  trial  of  the  in- 
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quiry  every  fact  bearing  upon  the 
amount  of  damages,  else  he  cannot  re- 
cover more  than  nominal  damage^  and 
costs."  Graves  v.  Cameron,  161  N.  C. 
549,  77  S.  E.  841. 

32.  Adkins  v.  Kendrick,  131  Ky. 
779,  115  S.  W.  814  (alienation  of  af- 
fections); Webb  V.  Webb,  16  Vt.  636, 
conditional  bond. 

[a]  If  the  quality  of  the  goods  con- 
verted is  not  shown,  they  may  be  as- 
sumed to  be  of  the  best  quality.  Curry 
V.  Wilson,  48  Ala.  638.  . 

33.  Ala. — Sterret's  Exr.  v.  Kaster, 
37  Ala.  366.  Ark. — Jetton  v.  Smead,  29 
Ark.  372;  Mizell  v.  McDonald,  25  Ark. 
38.  Ga. — Leuney  v.  Pinley,  118  Ga. 
427,  45  S.  E.  317.  Dl.— Cairo,  etc.  E. 
Co.  V.  Holbrook,  72  111.  419;  Farwell  v. 
Warren,  51  111.  467;  Cook  v.  Skelton, 
20  lU.  107,  71  Am.  Deo.  250.  Ind. 
Briggs  V.  Sneghan,  45  Ind.  14;  Ewing 
V.  Codding,  5  Blackf.  433;  Cox  v.  Way, 
3  Blackf.  143.  Me.— Begg  v.  Whit- 
tier,  48  Me.  314;  Crommett  v.  Pearson, 
18  Me.  344.  Mich.— Grinnell  v.  Bebb, 
126  Mich.  157,  85  N.  W.  467.  N.  J. 
Creamer  v.  Dikeman,  39  N.  J.  L.  195. 
N.  C— Parker  v.  Smith,  64  N.  C.  291. 

34.  Hightower  v.  Hawthorn,  Hempst. 
42,  12  Fed.  Cas.  No.  6,478b;  Chamber- 
lin  V.  Murphy,  41  Vt.  110,  117. 

35.  Fla.— Watson  v.  Seat,  8  Pla.  446. 
Ga.— Pittman  v.  Colbert,  120  Ga.  341, 
47  S.  E.  948;  O'Connor  v.  Brueker,  117 
Ga.  451,  43  S.  E.  731.  111.— Cairo,  etc. 
E.  Co.  V.  Holbrook,  72  111.  419;  North 
V.  Kizer,  72  111.  172;  Mann  v.  Brown, 
182  111.  App.  1;  American,  etc.  Co.  v. 
Marsh,  118  111.  App.  248.  N.  Y.— Lym 
V.  Block,  32  Misc.  692,  66  N.  Y.  Supp. 
503.  N.  C. — Graves  v.  Cameron,  161 
N.  C.  549,  77  S.  E.  841.  Okla.— St. 
Louis  &  S.  F.  E.  Co.  v.  Zumwalt,  31 
Okla.  159,  120  Pac.  640. 

36.  Ga.— Pittman  v.  Colbert,  120  Ga. 
341,  47  S.  E.  948.  HI. — Mann  v.  Brown, 
182  111.  App.  1.    Okla.— St.  Louis  &  S. 
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instructions,^'  address  the  jury  upon  the  evidence,'*  and  preserve  his 
objections  by  exceptions."^ 

VI.  RETURN  OP  ASSESSMENT.  —  The  inquiry  being  merely  as 
to  the  amount  of  plaintiff's  damages,  the  jury  must  find  for  plaintiff 
in  some  sum,  though  it  may  be  only  nominal.*" 

A  verdict  on  a  writ  of  inquiry  finding  for  the  defendant  must  be 
vacated.*^ 

Vn.  REVIEW.  —  Upon  return  of  the  verdict  assessing  plaintiff 's 
damages,  and  before  the  entry  of  a  judgment  thereon,  the  defendant 
may  move  to  correct  the  assessment,*^  or  to  set  it  aside.*^  On  the 
former  motion  the  return  may  be  amended.** 

Where  defendant  seeks  to  set  aside  the  inquest,  he  must  proceed 
with  due  diligence,*^  and  the  motion  must  be  supported  by  an  affi- 
davit of  merits,*^  and  a  bill  of  exceptions,  containing  the  evidence 
heard  at  the  inquest,  and  the  exceptions  taken  by  the  defendant.*' 

The  motion  may  be  made  on  the  grounds  that  defendant  had  no 
proper  notice  of  the  inquiry,**  or  that  the  evidence  was  insufficient  to 


F.   E.    Co.   V.   Zumwalt,   31   Okla.    159, 
120  Pac.  640. 

[a]  On  an  inquest  of  damages  "be- 
fore the  court  or  a  sheriff's  jury,  the 
right  of  a  defendant  does  not  extend 
so  far  as  to  allow  him  to  introduce 
a  substantive  defense.  He  may  over- 
throw, by  a  cross-examination,  what 
has  been  testified  to  by  the  witness 
on  his  direct  examination.  He  may 
also  introduce  witnesses  to  reduce  the 
amount  of  the  recovery,  and  when  the 
inquest  is  taken  in  open  court,  he  may 
ask  the  court  for  instructions  to  the 
jury."  Herrington  v.  Stevens,  26  111. 
298. 

[b]  Contra. — Upon  executing  a  writ, 
a  defendant  being  in  default,  has  no 
right  to  introduce  witnesses,  but  must 
confine  himself  to  the  cross-examina- 
tion of  plaintiff's  witnesses.  Cook  v. 
Watters,  4  Iowa  72. 

37.  Mann  v.  Brown,  182  111.  App.  1. 
See  Harrington  v.  Stevens,  26  111.  298. 

38.  Watson  v.  Seat,  8  Fla.  446. 

39.  Mann  v.  Brown,  182  111.  App.  1. 

[a]  Defendant  may  object  to  incom- 
petent or  illegal  evidence.  Lym  v. 
Block,  32  Misc.  692,  66  N.  Y.  Supp. 
503. 

[b]  Bill  of  Exceptions. — ^It  is  not 
necessary  that  an  exception  to  an  in- 
struction should  be  taken  at  the  in- 
quest, but  the  record  »on  motion  to  set 
aside  the  assessment  of  damages  may 
be  brought  up  for  review  in  a  bill  of 


exceptions,  containing  the  evidence  and 
the  instruction  complained  of.  Chi- 
cago, etc.  Co.  V.  Krempel,  116  111.  App. 
258. 

40.  U.  S. — ^Frazier  v.  Lomax,  1 
Cranch  C.  C.  328,  9  Fed.  Cas.  No.  5,072. 
Ky. — Hanks  v.  Evans,  Hard.  45.  Tenn. 
Johnston  v.  Belfour's  Exr.,  1  Overt.  18. 

41.  Ellis  V.  State,  2  Ind.  262;  Jack- 
son V.  Eathbone,  3  Cow.  (N.  Y.)  291, 
296. 

42.  Eiely  v.  Barton,  32  111.  App.  524. 

43.  Pyne  v.  Van  Bergen,  1  Pin. 
(Wis.)  533;  McKeown  v.  Union,  etc. 
E.  Co.,  15  W.  N.  O.  (Pa.)   125. 

44.  Moore  v.  Heiss,  4  Yeates  (Pa.) 
378. 

45.  Foreman  Shoe  Co.  v.  Lewis  & 
Co.,  191  111.  155,  60  N.  E.  971;  Nichols 
V.  Nichols,  10  Wend.  (N.  Y.)  560. 

46.  Vanlandingham  v.  Fellows,  2 
111.  233;  Eandall  v.  United,  etc.  Assn., 
14   N.  Y.  Supp.   631. 

47.  Vanlandingham  v.  Fellows,  2 
111.  233;  Eiely  v.  Barton,  32  111.  App. 
524;  National  Mach.  &  T.  Co.  v.  Stand- 
ard Shoe  Mach.  Co.,  186  Mass.  44,  70 
N.  E.  1038;  Carew  v.  Stubbs,  161  Mass. 
294,  37  N.  E.  171. 

[a]  Eeview  of  the  assessment  of 
damages  cannot  be  on  a  case  made 
after  judgment  where  the  statute  pro- 
vides such  review  in  case  of  trial. 
Beeson  v.  Hollister,  11  Mich.  193. 

48.  Pitcher  v.  Clark,  2  Wend.  (N. 
Y.)  631. 
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sustain  the  finding  of  the  jury,*^  or  that  the  damages  assessed  are 
excessive."" 

An  inquisition  will  not  be  set  aside,  unless  it  is  manifest  that  in- 
justice has  been  done."^  But  where  no  cause  of  action  appears  on  the 
record  the  court  on  its  own  motion  may  arrest  judgment  on  the 
inquest."^ 


49.  MeOord  v.  Mechanics',  etc. 
Bank,  84  111.  49. 

50.  Tillotson  v.  Cheetham,  2  Johns. 
(N.  Y.)  63;  Weber  v.  International  E. 
Co.,  57  Misc.  157,  107  N.  Y.  Supp.  965. 

51.  Mankleton  v.  Lilly,  3  N.  Y.  St. 
421. 

[a]  "The  sole  purpose  of  the  jury 
is  to  ascertain  the  value.  This  is  the 
only  question  that  can  arise  before 
them,  and  for  this  purpose  they  were 
appointed.  There  should  be  no  inter- 
ference with  their  finding,  except  in 
cases  of  gross  misconduct  or  oppres- 
sion. ' '  Miller  v.  Jackson,  38  Pa.  Super. 
477. 

[b]  "We  will  not  set  aside  the 
verdicts   of  juries   of  inquiry,   nor  the 


reports  of  referees,  upon  frivolous 
grounds.  Nor,  will  we  examine  into 
the  effect  of  any  particular  piece  of 
evidence  upon  the  minds  of  the  jury; 
for,  unless  it  appears,  that  there  was 
no  proper  evidence  before  them,  we 
must  presume  that  they  had  sufScient 
grounds  for  their  inquest."  Leib  v. 
Bolton,  1  Ball.  (U.  S.)  82,  1  L.  ed. 
46. 

[c]  If  it  appears  from  the  record 
that  the  damages  were  assessed  with- 
out evidence  the  judgment  will  be  re- 
versed. Snider  v.  St.  Louis,  etc.  E.  Co., 
73  Mb.  465. 

52.  Ark. — Johnson  v.  Pierce,  12  Ark. 
599.  111. — ^Madison  County  v.  Smith,  95 
III.  328.  Tenn. — Mississippi,  etc.  E.  Co. 
V.  Green,  9   Heisk.  588. 


IN  REM.  —  See  Admiralty;  Proceedings  in  Rem;  Suits  and  Actions. 
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For  forms  in  proceedings  concerning  insane  persons,  see  generally 
9  Standard  Proc.  653,  et  seq. 

I.  GENERAL  STATEMENT.  —  Statutes  in  some  states  have  ex- 
pressly^  made  the  words  "insane  persons"  a  generic  term,  including 
every  one  who  is  an  idiot,  lunatic,  non  compos,  or  deranged.^     Even 


1.  See  generally  the  statutes  and 
the  following:  Me. — St.  George  v.  Bid- 
deford,  76  Me.  593.     Mass.^Chapin  v. 
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Lowell,,  194  Mass.  486,  80  N".  E.  618. 
Mo. — In  re  Crouse,  140  Mo.  App.  545, 
120   S.   W.   666.     Ore.— Zn  re  Sneddon, 
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in  the  absence  of  statute,  such  is  generally  considered  the  meaning 
of  these  words,^  and  they  are  so  used  in  this  article. 
11.    JURISDICTION    OF    COURTS   OVER,    GENERALLY.  —  A. 

In  General.*  —  At  common  law,  the  insane   were    regarded    as    the 
wards  of  the  chancellor  or  court  of  chancery,*  which  exercised  juris- 


149  Pac.  527,  under  Lord's  Laws,  §1342. 
R.  I.— Cundall  v.  Haswell,  23  E.  I. 
508,  51  Atl.  426.  Vt.— Bliss  v. 
Conn.  &  P.  Elvers  E.  Co.,  24 
Vt.  424.  W.  Va.— Hiett  v.  ShuU,  36 
W.  Va.  563,  15  S.  E.  146.  Wis.— Whit- 
ney V.  Traynor,  74  Wis.  289,  42  N.  W. 
267. 

[a]  In  Hiett  v.  Shull,  36  W.  Va. 
563,  15  S.  E.  146,  the  court  said:  "Our 
Code  (ed.  1891)  p.  124,  has,  for  the 
sake  of  brevity  and  convenience,  ex- 
pressly made  the  words  'insane  person' 
the  generic  term,  including  every  one 
who  is:  (1)  An  'idiot' — a  person  desti- 
tute of  ordinary  intellectual  powers  from 
aay  cause,  and  dating  from  any  time; 
but,  in  common  use,  a  person  without 
understanding  from  birth.  (2)  'Lun- 
atic'— a  person  of  any  form  of  un- 
soundness of  mind  other  than  idiocy; 
mental  derangement,  with  intermittent, 
strictly  periodically  intermittent,  lucid 
intervals.  (3)  'Non  compos,'  which 
embraces  'idiot'  and  'lunatic'  (4) 
'Deranged,'  which  embraces  all  except 
the  natural  born  idiot.  These  are  all 
frequently  used  interchangeably,  one 
for  the  other,  but  the  distinctions  are 
not  wholly  unimportant;    .    .    ." 

[b]  Under  the  Alabama  statute,  the 
term  "person  of  unsound  mind"  in- 
cludes "idiots,  lunatics,  or  the  insane." 
Code,  1907,  §4361. 

[c]  Under  the  Georgia  code,  "the 
term  lunatic,  insane,  or  non  compos 
mentis,  each  includes  all  persons  of  un- 
sound mind."  Cason  v.  Owens,  100  Ga. 
142,  28  S.  E.  75. 

[d]  Under  the  Indiana  statute,  (1) 
"the  phrase  'of  unsound  mind'  in- 
cludes idiots,  nOn-compotes,  lunatics, 
and  distracted  persons"  (Sage  v.  State, 
91  Ind.  141) ;  (2)  every  species  of  in- 
sanity or  mental  unsoundness.  Mo- 
Cammon  v.  Cunningham,  108  Ind.  545, 
9  N.  E.  455. 

[e]  Under  the  New  York  statute, 
"the  terms  lunatic  and  lunacy  include 
every  kind  of  unsoundness  of  mind  ex- 
cept idiocy."  Matter  of  Sogers,  9 
Abb.  N.  a  (N.  Y.)  141;  In  the  ]!»l!»tter 


of  Clark,  31  Misc.  339,  64  N.  Y.  Supp. 
984. 

[f]  The  term  non  compos  mentis 
used  by  some  statutes  ' '  embraces  not 
only  lunatics  and  idiots,  but  all  per- 
sons of  unsound  mind."  Johnson  v. 
Safe  Deposit,  etc.  Co.,  104  Md.  460,  65 
Atl.  333,  quoting  from  Greenwade  v. 
Greenwade,  43  Md.  313. 

[g]  Feeble-minded  persons  are  not 
included  in  a  definition  given  in  a  stat- 
ute providing  simply  that  "the  words 
'insane  person'  and  'lunatic'  shall  in- 
clude every  idiot,  non  compos,  lunatic 
and  insane  and  distracted  persons." 
Chapin  v.  Lowell,  194  Mass.  486,  80  N. 
E.  618. 

2.  St.  George  v.  Biddeford,  76  Me. 
593. 

[a]  Such  statutes  are  declaratory  of 
the  common  law.  Bliss  v.  Conn.  &  P. 
Elvers  E.  Co.,  24  Vt.  424. 

3.  As  to  jurisdiction  in  inquisition 
proceedings,  see  infra,  III,  B;  in  com- 
mitment proceedings,  see  infra,  V,  A, 
2;  in  guardianship  proceedings,  see 
infra,  IV,  B,  2;  in  actions  by  and 
against  Insane  persons,  see  iafra,  VII, 
A. 

4.  In  re  Estate  of  Connor,  254  Mo. 
65,  80,  162  S.  W.  252. 

[a]  Historical. — "At  common  law 
the  conscience  of  a  court  of  chancery 
could  be  invoked  in  the  interest  of* 
one  who  was  insane.  In  Buswell  on 
Insanity,  sections  28  and  29,  it  is  said: 
'In  England  the  king,  as  parens 
patriae,  is  considered  to  be  entrusted 
with  the  protection  of  the  persons  and 
property  of  all  his  subjects,  and  to  be 
bound  in  a  peculiar  manner  to  pro- 
tect those  who,  by  reason  of  Imbecility, 
or  want  of  understanding,  are  incap- 
able of  taking  care  of  themselves.  .  .  . 
The  right  of  a  king  to  assume  the  care 
and  custody  of  his  insane  subjects  falls 
under  the  direction  of  the  court  of 
chancery,  by  virtue  of  a  standing  war- 
rant to  the  lord  chancellor  under  the 
sign-manual  of  the  king — the  royal 
authority  being,  in  the  contemplation 
of  the  law,  thus  delegated  merely  to 
avoid  applications  to  the  king  in  per- 
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diction  over  both  the  person  and  property  of  an  insane  person,^ 
The  powers  of  the  chancellor,  or  the  high  court  of  chancery,  with 
respect  thereto,  were  not  included  within  the  general,  inherent,  orig- 
inal jurisdiction  of  that  court,  however,  but  were  derived  from  the 
crown,  who  assumed  the  care  of  such  persons  and  their  property  in 
parens  patriae  and  delegated  the  same  to  the  chancellor,  as  his  per- 
sonal representative,  by  means  of  his  sign-manual.^  But  after  the 
adjudication  of  insanity  and  the  appointment  of  a  committee  or  trustee 
for  the  insane  person,  the  court  of  chancery  had  general  supervisory 


son.  It  follows,  ,  therefore,  that  the 
jurisdiction  of  the  lord  chancellor  in 
lunacy  is  wholly  distinct  from  his  ordi- 
nary chancery  jurisdiction  under  the 
Great  Seal.  But  the  fact  of  insanity 
being  once  determined,  and  custody  of 
the  lunatic  and  his  property  granted, 
it  is  considered  that  the  functions  of 
the  king's  warrant  is  accomplished,  so 
that  thereafter  the  chancellor  acts,  in 
superintending  the  conduct  of  the  lun- 
atic's custodians,  not  under  the  king's 
sign-manual,  but  by  virtue  of  his  gen- 
eral powers  as  guardian  of  the  king's 
conscience.'  "  In  re  Estate  of  Con- 
nor, 254  Mo.  65,  77,  162  S.  W.  252.  See 
Blake  v.  Eespass,  77  N.  C.  193;  Bur- 
ford  V.  Lenthall,  2  Atk.  551,  26  Eng. 
Reprint  731. 

[b]  "In  early  times,  commissions 
to  inquire  into  the  fact  of  lunacy  were 
issued  directly  by  the  crown  to  the 
sheriff,  coroner,  escheator,  or  to  any 
private  citizen  by  whom  the  inquest 
was  made,  'assisted  as  in  other  cases 
by  a  jury  of  the  county.'  Subsequent- 
ly they  were  issued  to  the  chancellor, 
who  acted  not  virtute  officii,  but  by 
virtue  of  the  special  commission  from 
the  crown.  .  .  .  The  lunatic  was  re- 
garded as  a  ward  of  chancery,  not  of 
its  own  general  jurisdiction,  but  by 
virtue  of  tlie  royal  commission  issued 
to  the  chancellor;  .  .  ."  Meurer's 
Appeal,  119  Pa.  115,  130,  12  Atl.  868. 

5.  HI. — Ayers  v.  Mussetter,  46  111. 
472.  Ky.— Nailer's  Children  v.  Nailor, 
4  Dana  339.  Me. — Hovey  v.  Harmon, 
49  Me.  269.  Mo.— In  re  Estate  of  Con- 
nor,  254   Mo.   65,   79,    162    S.   W.    252. 

[a]  In  Nailor 's  Children  v.  Nailor, 
4  Dana  (Ky.)  340,  the  court  says:  "It 
is  unquestionable,  that,  in  England,  the 
chancellor  exercised  jurisdiction  over 
the  persons  and  estates  of  idiots  and 
lunatics."  Quoted  in  In  re  Estate  of 
Connor,  254  Mo.  65,  79,  162  S.  W. 
252. 
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6.  See  the  following:  Ala. — Whet- 
stone V.  Whetstone's  Exr.,  75  Ala. 
495.  Del.  —  In  re  Keeves,  94  Atl. 
511,  affirming  92  Atl.  246;  In  re 
Harris,  7  Del.  Ch.  42,  28  Atl. 
329.  D.  C  — Clark  v.  Mathewson, 
7  App.  Gas.  382.  111.— Dodge  v.  Cole, 
97  111.  338,  354,  37  Am.  Bep.  111.  Md. 
Hamilton  v.  Traber,  78  Md.  26,  27 
Atl.  229,  44  Am.  St.  Eep.  258.  N.  J. 
In  re  Parrell,  51  N.  J.  Eq.  353,  27  Atl. 
813.  N.  Y. — Sporza  v.  German  Sav. 
Bank,  192  N.  Y.  8,  84  N.  E.  406;  In 
the  Matter  of  Brown,  4  Duer  613; 
Parsee  Merchant's  Case,  11  Abb.  Pr. 
(N.  S.)  209,  3  Daly  529;  Matter  of 
Haynes'  Will,  82  Misc.  228,  143  N.  Y. 
Supp.  570;  Matter  of  Lewis,  57  Misc. 
670,  109  N.  Y.  Supp.  1112.  N.  O. 
Blake  v.  Eespass,  77  N.  C.  193.  Pa. 
Meurer's  Appeal,  119  Pa.  115,  130,  12 
Atl.  868.  S,  C— Ashley  v.  Holman,  15 
S.  C.  97,  106.  Wash.— Jn  re  Sail,  59 
Wash.  539,  110  Pac.  32,  626.  Eng. 
Ex  parte  Grimstone,  Amb.  707,  27  Eng. 
Eeprint  458;  Burford  v.  Lenthall,  2 
Atk.  551,  26  Eng.  Eeprint  731.  Can. 
In  re  Bulger,  21  Manitoba  Law  702. 

[a]  "In  England,  from  the  earliest 
times,  the  custody  of  idiots  and  lun- 
atics and  the  management  of  their 
property  have  been  vested  in  the 
Crown  by  a  succession  of  Acts  of  Par- 
liament— first  by  Statute  of  Edward  I, 
now  lost,  and  later  by  the  statute  de 
Praerogativa  Eegis,  17  Edw.  II,  c.  9. 
This  jurisdiction  was  not  exercised  by 
jthe  sovereign  in  person,  but  was  dele- 
gated by  him  to  the  Lord  Chancellor 
under  his  Sign  Manual — the  Eoyal 
authority  being,  in  the  contemplation 
of  the  law,  thus  delegated  merely  to 
avoid  applications  to  the  King  in  per- 
son: Ex  parte  Grimstone,  2  Amb.  706. 
It  was  not,  however,  as  head  of  the 
Court  of  Chanfeery  that  the  Lord  Chan- 
cellor exercised  this  jurisdiction,  but  as 
the  representative  and  delegate  of  the 
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powers  over  the  conduct  and  administration  of  the  committee  or 
trustee,  as  part  of  its  general  authority  over  trusts,  trustees  and 
fiduciaries/ 

Unless  the  courts  exercising  chancery  jurisdiction  in  this  country 
have  been  by  statute  shorn  of  the  power  formerly  conferred  on  them, 
according  to  most  authorities,*  they  still  possess  jurisdiction   over 


Crown  under  the  Sign  Manual.  The 
theory  of  the  law  was  that,  when  a 
person  was  found  idiot  or  lunatic,  the 
sovereign  alone  had  power  to  grant 
the  custody  of  him  and  his  estate  by 
Sign  Manual,  and  therefore,  to  save 
repeated  applications  to  the  Crown,  the 
power  in  question  was  delegated  by 
Sign  Manual  to  the  Lord  Chancellor  on 
his  coming  into  office."  In  re  Bulger,  21 
Manitoba  Law  702.  See  also:  HI. — Dodge 
V.  Cole,  97  111.  338,  354,  37  Am.  Eep. 
Ill,  where  the  court  said:  "It  is  con- 
ceded that  the  power  exercised  by  the 
Lord  Chancellor  of  England,  over  the 
persons  and  estates  of  lunatics  and 
idiots,  was,  in  early  times,  when  the 
jurisdiction  of  the  High  Court  of  Chan- 
cery was  very  limited,  conferred  upon 
him  by  special  grant  from  the  crown, 
and  was  not,  except,  perhaps,  to  a  lim- 
ited extent,  referable  to  the  general 
powers  exercised  by  him  in  his  char- 
acter of  Chancellor."  Md. — Hamilton 
V.  Traber,  78  Md.  26,  27  Atl.  229,  44 
Am.  St.  Eep.  258.  N".  J.— Jm  re  Far- 
rell,  51  N.  J.  Eq.  353,  358,  27  Atl. 
813.  N.  Y. — ^Sporza  «.  German  Sav. 
Bant,  192  N.  Y.  8,  84  N.  E.  406;'  Par- 
see  Merchant's  Case,  11  Abb.  Pr.  N.  S. 
209. 

7.  See  the  following:  Del. — In  re 
Beeves,  92  Atl.  246,  affirmed,  94  Atl. 
511;  In  re  Harris,  7  Del.  Ch.  42,  28  Atl. 
329.  D.  C— 'Clark  v.  Mathewson,  7 
App.  Cas.  382.  Md.— Hamilton  v.  Tra- 
ber, 78  Md.  26,  27  Atl.  229,  44  Am. 
St.  Eep.  258.  N.  Y.— Butler  v.  Jar- 
vis,  51  Hun  248,  4  N.  Y.  Supp.  137. 
Wash.— Ire  re  Sail,  59  Wash.  539,  110 
Pac.  32,  626.  Sag.— Ex  parte  Grim- 
stone,  Amb.  707,  27  Eng.  Eeprint  458; 
Burford  v.  Lenthall,  2  Atk.  551,  26 
Eng.  Eeprint  731;  Ex  parte  Fitzgerald, 
2  Sch.  &  L.  432,  1  LI.  &  G.  t.  P.  20. 
Can.— 7n  re  Bulger,  21  Manitoba  Law 
702. 

Ja]  "After  the  custody  of  the 
idiot  or  lunatic  and  his  estate  had 
been  granted  by  virtue  of  this  author- 
ity, the  Lord  Chancellor  acted  in  other 
matters   relative   to    the    lunatic    not 


under  the  Sign  Manual,  but  by  virtue 
of  his  general  power  as  keeper  of  the 
King's  conscience."  In  re  Bulger,  21 
Manitoba  Law  702. 

[b]  "This  subject  was  considered 
in  2  Story's  Equity  Jurisprudence,  sec- 
tion 1364,  where  the  result  of  the 
authorities  was  Stated  to  be,  that, 
'After  the  custody  is  so  granted  and 
maintenance  is  assigned,  the  chancellor 
acts  in  other  matters,  relative  to  lun- 
atics, at  least,  not  under  the  warrant 
by  the  sign-manual,  but  in  virtue  of 
his  general  power  as  holding  the  great 
seal  and  keeper  of  the  king's  con- 
science.' "  Butler  V.  Jarvis,  51  Hun 
248,  4  N.  Y.  Supp.  137. 

8.  See  the  following:  HI. — ^Dodge  v. 
Cole,  97  111.  338,  354,  37  Am.  Eep.  111. 
Ind.— McCord  v.  Ochiltree,  8  Blackf.  15. 
Ky. — Shaw  v.  Dixon,  6  Bush  644;  Nail- 
er's Children  v.  Nailor,  4  Dana  339. 
Md.— Corrie's  Case,  2  Bland  488.  Mo. 
In  re  Estate  of  Connor,  254  Mo.  65, 
80,  162  S.  W.  252.  N".  Y.^Sporza  v. 
German  Sav.  Bank,  192  N.  Y.  8,  84  N. 
E.  406;  Matter  of  Porter,  34  App.  Div. 
147,  54  N.  Y.  Supp.  654.  N.  C— Blake 
V.  Eespass,  77  N.  C.  193;  Dowell  «. 
Jacks,  58  N.  C.  417;  Latham  v.  Wis- 
wall,  37  N.  C.  294.  S.  C— Ashley 
V.  Holman,  15  S.  C.  97,  107,  holding 
that  "lunatics  and  idiots,  and  the  care 
of  their  persons  and  property,  are  now 
and  have  always  been  with  us  eon 
sidered  and  acted  upon  as  a  branch  of 
equity  jurisdiction,  .-  .  .  not  by  any 
special  power  conferred  .  .  .  either 
from  the  state  or  any  other  power  as 
a  special  duty." 

[a]  "Our  courts  of  equity  in  this 
state  succeed  to  these  chancery  powers 
and  still  retain  them,  except  in  so  far 
as,  and  to  the  extent  only  as,  they 
have  been  given  to  other  courts  by 
statute."  Blake  v.  Eespass,  77  N.  C. 
193 

[b]  In  Dowell  v.  Jacks,  58  N.  C.  417, 
after  holding  that  jurisdiction  has  been 
by  statute  conferred  on  a  court  other 
than  a  court  of  chancery  to.  determine 
the  lunacy   or  idiocy   of   a  party,   the 
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insane  persons  and  their  property,  though  the  contrary  has  been  held.^ 
Since  the  creation  of  probate  courts,  however,  the  statutes  have 
very  generally  transferred  general  control  of  the  insane  and  their 
property  from  the  courts  of  chancery  to  probate  courts  or  courts 
having  probate  jurisdiction.^"  It  does  not  follow,  however,  that  all 
equitable  cognizance  over  matters  relating  to  the  insane  and  their 
property  is  thus  taken  away  from  the  courts  of  chancery  or  courts 
having  jurisdiction  of  matters  formerly  cognizable  therein,^^  but  ac- 
cording to  some  authorities  such  courts  still  have  jurisdiction  over 


court  said:  "After  an  idiot  or  lunatic 
has  been  thus  found  to  be  such,  and 
put  under  guardianship  by  the  county 
court,  there  is  no  doubt  that  the  court 
of  equity  has,  either  inherently  or  by 
statutory  provision,  jurisdiction  over 
his  estate,  both  real  and  personal,  and 
has  power  to  direct  the  sale  of  the 
same,  or  any  part  thereof,  and  to  make 
all  needful  orders  for  the  application 
of  the  proceeds  to  the  necessities  of 
the  idiot  or  lunatic  and  his  family." 

[c]  "The  legislature  is  the  succes- 
sor of  the  crown  of  England  as  parens 
patriae  in  the  case  of  idiots  and  of 
lunatics. ' '  In  the  Matter  of  Thaw,  138 
App.  Div.  91,  122  N.  Y.  Supp.  970.  And 
see  Mormon  Church  v.  United  States, 
136  U.  S.  1,  10  Sup.  Ct.  792,  34  L.  ed. 
481;  In  re  Harris,  7  Del.  Ch.  42,  28  Atl. 
329. 

9.  Fentress  v.  Fentress,  7  Heisk. 
(Tenn.)  428;  Oakley  V.  Long,  10 
Humph.  (Tenn.)  254,  criticising  Naylor 
V.  Naylor,  4  Dana  (Ky.)  341. 

[a]  Statute  17  Edw.  II  not  part  of 
common  law  of  Alabama.  Whetstone  v. 
Whetstone's  Exr.,  75  Ala.  495. 

10.  See  the  following:  Ala. — Code, 
1907,  §4345;  Craft  v.  Simon,  118  Ala. 
625,  24  So.  380;  Fore  v.  Pore,  44  Ala. 
478;  Laughinghouse  v.  Laughiughouse, 
38  Ala.  257.  Ark.— Kirby's  Dig.,  1904, 
§4002;  Peters  v.  Townsend,  93  Ark. 
103,  124  S.  W.  255;  Hare  v.  Shaw,  84 
Ark.  32,  104  S.  W.  931,  120  Am.  St. 
Eep.  17;  Nelson  v.  Cowling,  77  Ark. 
351,  91  S.  W.  773,  113  Am.  St.  Eep. 
155.  Conn.— Gen.  St.,  1902,  §2736.  Ind. 
Burns'  Ann.  St.,  1914,  §3101;  Martin 
V.  Motsinger,  130.  Ind.  555,  30  N.  E. 
523.  la.— Code,  1897,  §3202;  Wallace 
V.  Tinney,  145  Iowa  478,  122  N.  W. 
936,  139  Am.  St.  Eep.  448.  Kan.— Gen. 
St.,  1909,  §2473;  Poran  v.  Healy,  73 
Kan.  633,  85  Pac.  751,  86  Pac.  470. 
La.— Pons  v.  Pons,  132  La.  370,  61  So. 
406;  Segur  v.  Pellerin,  16  La.  63;  Staf- 
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ford  V.  Stafford,  5  Mart.  N.  S.  136. 
Me. — Laws,  1907,  ch.  50,  p.  50;  Cool- 
idge  V.  Allen,  82  Me.  23,  19  Atl.  89; 
Hovey  v.  Harmon,  49  Me.  269;  East- 
port  V.  Belfast,  40  Me.  262;  Insane 
Hospital  V.  Belgrade,  35  Me.  497.  Mass. 
Acts,  1909,  ch.  504,  §§29,  99.  Mich. 
Howell's  Ann.  St.,  1913,  §3656;  In  re 
Phillips,  154  Mich.  139,  117  N.  W.  630; 
Partello  v.  Holton,  79  Mich.  372,  44 
N.  W.  619.  Minn.— Eev.  Laws,  1905, 
§3852;  Kelly  v.  Kelly,  72  Minn.  19,  74 
N.  W.  899;  Knox  v.  Haug,  48  Minn.  58, 
50  N.  W.  934;  State  ex  ret  Chesley  v. 
Wilcox,  24  Minn.  143.  Mo. — Eev.  St., 
1909,  §474;  In  re  Estate  of  Connor,  254 
Mo.  65,  80,  162  S.  W.  252;  Ex  parte 
Zorn,  241  Mo.  267,  145  S.  W.  62;  State 
V.  Mills,  231  Mo.  493,  133  S.  W.  22; 
Cox  V.  Osage  County,  103  Mo.  385,  15 
S.  W.  763;  State  v.  Dickman,  175  Mo. 
App.  543,  157  S.  W.  1012;  Carter  v. 
Bolster,  122  Mo.  App.  135,  98  S.  W. 
105.  N.  C— Smith  v.  Pipkin,  79  N.  C. 
569;  Blake  v.  Eespass,  77  N.  C.  193. 
Ohio. — Page  &  Adams'  Gen.  Code,  §10,- 
989;  Heekman  v.  Adams*  50  Ohio  St. 
305,  34  N.  E.  155;  Brown  v.  Infirmary 
Directors,  49  Ohio  St.  578,  31  N.  E. 
744.  R.  I. — Providence  County  Sav. 
Bank  v.  Hughes,  26  E.  I.  73,  58  Atl. 
254,  106  Am.  St.  Eep.  682.  S.  O.— Walk- 
er V.  Eussell,  10  8.  C.  82,  probate  court 
has  concurrent  jurisdiction  with  court 
having  chancery  powers  over  some  mat- 
ters in  connection  with  insane  persons. 
Vt.— Jn  re  Varnum,  70  Vt.  147,  40  Atl. 
43;  Harwood  v.  Boardman,  38  Vt.  554. 
Wash. — Eeeves'  Appeal,  6  Wash.  271, 
33   Pac.   615. 

11.  In  re  Estate  of  Connor,  254  Mo. 
65,  80,  162  S.  W.  252.  And  see  Walker 
V.  Eussell,  10  S.  C.  82. 

[a]  "Probate  courts  are  not  courts 
of  equity,  and  whilst  they  in  the  per- 
formance of  the  duties  devolved  upon 
them,  often  administer  according  to 
equitable  principle,  yet  of  matters  pure- 
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certain  matters  in  connection  therewith.^^  And  statutes  in  some  juris- 
dictions expressly  confer  upon  such  courts  the  care  of  insane  persons 
and  their  property.^' 

Concurrent  Jurisdiction.  —  Several  courts  have  concurrent  jurisdiction 
over  insane  persons  and  their  property  in  some  states.^* 


ly  equitable  they  have  no  jurisdiction. ' ' 
In  re  Estate  of  Connor,  254  Mo.  65,  80, 
162  S.  W,  252.  See  generally  the  title 
"Probate  Courts." 

12.  In  re  Estate  of  Connor,  254  Mo. 
65,  162  S.  W.  252,  49  L.  E.  A.  (N.  S.) 
1108. 

[a,]  Thus,  a  court  of  chancery  and 
not  the  probate  court,  (1)  has  juris- 
diction under  some  authorities  to  hear 
and  determine  an  equitable  application 
to  have  the  court  renounce  or  affirm  a 
will  for  a  lunatic  (In  re  Estate  of  Con- 
nor, 254  Mo.  65,  80,  162  S.  W.  252, 
49  L.  E.  A.  [N.  S.]  1108),  (2)  or 
hear  and  determine  an  applica- 
tion to  have  that  court  appoint  a  suit- 
able person  to  decide  for  the  lunatic 
upon  the  matter  of  affirming  or  re- 
nouncing a  will.  In  re  Estate  of  Con- 
nor, 254  Mo.  65,  80,  162  S.  W.  252, 
49  L.  E.  (N.  S.)  1108.  (3)  Nor 
has  the  probate  court  authori'ty 
to  direct  the  guardian  to  either 
take  under  the  will  or  renounce  the 
will  for  the  insane  ward  according  to 
some  authorities.  In  re  Estate  of  Con- 
nor, 254  Mo.  65,  80,  162  S.  W.  252, 
49  L.  E.  A.  (N.  S.)  1108.  See  gen- 
erally infra,  VI,  A. 

13.  See  generally  the  statutes  and 
the  following:  Del. — In  re  Eeeves,  94 
Atl.  511,  affirming  92  Atl.  246  (under 
eh.  49,  Eev.  Code,  1893,  §381,  conferring 
upon  court  of  chancery  care  of  insane 
persons  above  the  age  of  twenty-one 
years);  In  re  Wilson,  9  Del.  Ch.  332, 
82  Atl..  695.  D.  C— Ann.  Code,  1910, 
§115a,  b.  Md. — Johnson  v.  Safe  De- 
posit &  Tr.  Co.,.  104  Md.  460,  65  Atl. 
333;  Estate  of  Dorney,  59  Md.  67; 
Greenwade  v.  Greenwade,  43  Md.  313; 
Tomlinson  v.  Devore,  1  Gill  345;  Estate 
of  Colvin,  3  Md.  Ch.  278.  Miss.— Code, 
1906,  §§3219,532.  Pa.— Halderman 's  Ap- 
peal, 104  Pa.  251,  258;  Yaple  v.  Titus, 
41  Pa.  195,  court  of  common  pleas  giv- 
en power  of  a  court  of  chancery  with 
reference  to  caro  of  persons  and  es- 
tates of  persons  non  compos  mentis. 
Tenn. — Fentress  v.  Fentress,  7  Heisk. 
428.  Can. — In  re  Bulger,  21  Manitoba 
Law  702,  court  of  King's  Bench  has 


jurisdiction  under  Lunacy  Act  similar 
to  that  formerly  conferred  upon  lord 
chancellor  by  commission  under  the 
sign-manual. 

[a]  In  Matter  of  Colvin,  3  Md. 
Ch.  278,  the  court  said:  "Whatever 
may  be  the  true  origin  of  the  jurisdic- 
tion of  the  chancery  court  in  England, 
over  the  estates  and  persons  of  idiots 
and  lunatics,  it  is  certain  that  the 
authority  of  the  'court  of  chancery  in 
this  state,  to  take  charge  of  their  es- 
tates and  persons,  is  now  derived  from 
the  6th  section  of  the  Act  of  1785, 
ch.  72,  which  confers  upon  the  chan- 
cellor full  power  and  authority  in  all 
oases  to  superintend,  direct,  and  gov- 
ern their  affairs  and  concerns,  both  as 
to  the  care  of  their  persons,  and  man- 
agement of  their  estates,  and  to  ap- 
point a  committee,  trustee  or  trustees, 
for  such  persons,  and  to  make  such 
orders  and  decrees  respecting-  their 
persons  and  estates,  as  to  him  may 
seem  proper." 

[b]  In  New  York  (1)  the  jurisdic- 
tion of  the  supreme  court  extends  to 
the  custody  of  the  person  and  care 
of  the  property  of  insane  persons. 
Code  Civ,  Proc,  §2320;  Matter  of  An- 
drews, 192  N.  Y.  514,  85  N.  E.  699; 
Matter  of  Blewitt,  131  N.  Y.  541,  30 
N.  E.  587;  Agricultural  Ins.  Co.  v. 
Barnard,  96  N.  Y.  525;  In  re  Penfield, 
162  App.  Div.  888,  148  N.  Y.  Supp. 
439;  Matter  of  Porter,  34  App.  Div. 
147,  54  N.  Y.  Supp.  654;  Matter  of 
Demelt,  27  Hun  480;  In  re  Kernochan, 
84  Misc.  565,  146  N.  Y.  Supp.  1026; 
Matter  of  Clark,  31  Misc.  339,  64  N.  Y. 
Supp.  984.  (2)  But  the  supreme  court 
exercises  the  power  under  the  same 
rules  as  formerly  appertained  to  and 
regulated  the  jurisdiction  of  the  chan- 
cellor, subject  to  the  statutory  pro- 
visions on  the  subject.  Matter  of 
Blewitt,  131  N.  Y.  541,  30  N.  E.  587; 
Matter  of  Porter,  34  App.  Div.  147,  54 
N".  Y.  Supp.  654. 

14.  In  Iowa,  the  jurisdiction  con- 
ferred on  the  circuit  court  in  the  mat- 
ter of  estate's  of  insane  persons  does 
not  exclude  the  jurisdiction  of  the  dis- 
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B.  As  Dependent  Upon  Residence  oe  Property.  —  The  jurisdic- 
tion of  courts  generally  over  insane  persons  and  their  property  de- 
pends somewhat  upon  whether  or  not  the  alleged  insane  person  is  a 
resident  or  non-resident.^^  Thus,  in  some  jurisdictions,  the  courts 
have  no  jurisdiction  generally  over  alleged  insane  persons  who  are  non- 
residents," either  to  inquire  into  their  sanity  or  insanity,"  or  to  ap- 
point a  guardian  therefor.^^ 


trict  court  upon  questions  of  right  be- 
tween insane  persons  and  others.  Flock 
V.  Wyatt,  49  Iowa  466. 

[a]  In  Maryland,  the  courts  of  com- 
mon law  have  concurrent  jurisdiction 
with  courts  of  chancery  in  oases  in- 
volving the  rights  of  lunatics,  in  the 
absence  of  any  statute  taking  away 
such  jurisdiction.  Tomlinson  v.  De- 
vore,  1  Gill  (Md.)  345. 

[b]  In  New  York,  where  a  county 
court  has  jurisdiction  of  these  matters 
concurrent  with  that  of  the  supreme 
court,  the  jurisdiction  of  the  court  first 
exercising  it  is  exclusive  of  that  of  the 
others  with  respect  to  any  matter  with- 
in its  jurisdiction.  Code  Civ.  Proc, 
§2320;  Kent  v.  West,  33  App.  Div.  112, 
53  N.  Y.  Supp.  244;  Butler  v.  Jarvis, 
51  Hun  248,  4  N".  Y.  Supp.  137;  Matter 
of  Bellenger,  32  Misc.  414,  60  N.  Y. 
Supp.  531. 

[c]  In  North  Carolina,  concurrent 
jurisdiction  over  lunatics  and  their  es- 
tates with  the  court  of  probate  is  con- 
ferred upon  the  superior  courts.  Smith 
V.  Pipkin,  79  N.  C.  569. 

[d]  In  Tennessee,  where  the  estate 
of  the  alleged  insane  person  exceeds 
five  hundred  dollars  in  value,  the  juris- 
diction of  the  county  court  is  concur- 
rent with  that  of  the  chancery  court. 
Davis  V.  Norvell,  87  Tenn.  36,  9  S.  W. 
193;  Albright  v.  Rader,  13  Lea  574. 

15.    See  infra,  this  section. 

[a]  Jurisdiction  as  Affected  by 
Length  of  Residence. — (1)  The  exercise 
of  such  jurisdiction  is  not  dependent 
upon  the  length  of  time  the  subject 
of  such  inquiry  may  have  resided  in 
the  county  prior  to  the  inquiry;  it  is 
suflSoient  that  at  the  time  of  the  in- 
quiry he  was  actually  in  the  county 
(Cox  V.  Osage  County,  103  Mo.  385,  15 
S.  W.  763);  (2)  unless  a  statute  ex- 
pressly provides  otherwise.  See  Pringle 
V.  Second  National  Bank  of  Wilkes- 
Barre,  10  Pa.  Dist.  674. 

[b]  Prohibition  of  Investigation  of 
Jurisdiction. — Where  the  jurisdiction 
of  the  probate  court  ia  dependent  upon 
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the  fact  of  the  "person"  being  within 
the  territorial  jurisdiction  of  the  coilrt, 
a  writ  of  prohibition  will  not  lie  to 
prevent  the  probate  court  from  in- 
vestigating the  necessary  facts  to  deter- 
mine its  own  jurisdiction,  nor  could 
prohibition  be  granted  to  prevent  an 
entry  of  the  court's  judgment  whether 
that  judgment  be  right  or  wrong,  as 
to  the  jurisdiction  over  the  person. 
State  ex  rel.  Grouse  v.  Mills,  231  Mo. 
493,  133  S.  W.  22. 

[c]  On  Appeal. — (1)  The  question 
of  the  lunatic's  residence  cannot  be 
considered  by  an  appellate  court  where 
it  appears  that  the  question  has  been 
passed  upon  both  by  the  inquisition 
and  by  the  traverse  jury.  Com.  v.  Har- 
rold,  204  Pa.  154,  53  Atl.  760.  (2) 
On  appeal  "it  is  to  be  presumed  that 
the  probate  court  inquired  into  its  own 
jurisdiction"  and  passed  upon  the  truth 
or  falsity  of  the  allegation  in  the  peti- 
tion that  the  alleged  lunatic  was  a 
resident  of  the  county.  State  v.  Mills, 
231  Mo.  493,  133  S.  W.  22. 

16.  See  State  v.  Servier,  136  La.  45, 
66  So.  392  (holding  that  Act  No.  253 
of  1910,  providing  proper  proceedings 
relative  to  the  insane  has  no  applica- 
tion to  non-residents  temporarily  with- 
in the  limits  of  the  state) ;  Hansell  v. 
Hansen,  44  La.  Ann.  548,  10  So.  941. 

17.  Hansell  v.  Hansell,  44  La.  Ann, 
548,  10  So.  941;  Interdiction  of  Dumas, 
32  La.  Ann.  679. 

[a]  "The  courts  of  his  domicil 
alone  have  jurisdiction  to  ascertain  his 
mental  condition  and  to  render  the 
necessary  decree  relieving  him  of  the 
control  both  of  his  person  and  estate." 
Hansell  v.  Hansell,  44  La.  Ann.  548,  10 
So.  941.  See  also  Interdiction  of  Du- 
mas, 32  La.  Ann.  679,  holding  that  suit 
for  interdiction  must  be  brought  at  the 
actual  residence  of  the  defendant,  not 
at  his  merely  legal  or  constructive 
domicil. 

18.  Conn. — Sears  v.  Terry,  26  Conn, 
273,  person  over  whom  guardian  is  to 
be   appelated   must   have   actual   resl- 
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Generally,  however,  the  courts  have  jurisdiction  to  inquire  into  the 
sanity  or  insanity  of  a  person  who  has  real  estate  within  the  juris- 
diction of  the  court,  and  to  appoint  a  guardian  or  committee  for  the 
property  of  such  person,  though  he  be  a  non-resident.^^     Of  course. 


dence  in  district;  mere  domicil  is  in- 
sufficient. Ga. — ^Beall  v.  Stokes,  95  Ga. 
357,  22  S.  E.  637,  court  of  ordinary  has 
no  jurisdiction  to  appoint  guardians  for 
lunatics  residing  in  and  who  have  been 
committed  to  the  lunatic  asylum  of  an- 
other state.  111. — ^Laird  v.  Dickirson, 
241  ni.  380,  89  N.  B.  795,  county  court 
has  no  jurisdiction  to  appoint  guardian 
over  person  not  resident  of  county  of 
venue^ 

19.  See  the  following:  V.  S.— Chal- 
oner  v.  Sherman,  215  Fed.  867,  132  C. 
C.  A..  96  (applying  New  York  statute) ; 
Burke  v.  Wheaton,  3  Ctanch  0.  C.  341, 
4  Fed.  Oas.  No.  2,164.  Del.— Ira  re 
Wilson,  9  Del.  Ch.  332,  82  Atl.  695. 
la. — Wallace  v.  Tinney,  145  Iowa  478, 
484,  122  N.  W.  936,  139  Am.  St.  Eep. 
448;  Melntire  v.  Bailey,  133  Iowa  418, 

110  N.  W.  588.  Mich.— Griffin  v.  Len- 
awee  Probate   Judge,    148     Mich.    516, 

111  N.  W.  1089.  N.  J.— Brown  v.  Fox 
(N.  J.  Eq.),  51  Atl.  621;  In  re  Devaus- 
ney,  53  N.  J.  Eq.  502,  28  Atl.  459.  N.  Y. 
In  re  Ganse,  9  Paige  416  (wherein 
whereabouts  of  alleged  insane  person 
were  unknown) ;  Matter  of  Fowler,  2 
Barb.  Ch.  305  (no  jurisdiction  to  issue 
a,  commission,  unless  the  alleged  lunatic 
resides  in  state  of  venue  or  is  the 
owner  of  property  therein) ;  In  the 
Matter  of  Burr,  17  Barb.  9,  13,  com- 
mittee of  the  estate  may  be  appointed 
though  lunatic  a  non-resident.  Wash. 
In  re  Sail,  59  Wash.  539,  110  Pac.  32, 
626,  wherein  whereabouts  of  alleged  in- 
competent unknown.  Eng. — Mx  parte 
Southcote,  Amb.  109,  27  Eng.  Reprint 
71.  Can. — In  re  Bulger,  21  Manitoba 
Law  702  (court  may  declare  non-resi- 
dent a  lunatic  and  appoint  committee 
of  her  estate  located  within  the  juris- 
diction) ;  In  re  Webb,  12  Ont.  L.  E.  194. 

And  see  generally  10  Standard  Pboc. 
782. 

[a]  "It  is  clearly  settled  that  a 
court  of  chancery  has,  independent  of 
statute,  jurisdiction  to  jssue  a  commis- 
sion de  lunatico  inquirendo  respecting 
a  person  who  has  real  estate  within 
the  jurisdiction  of  the  court,  though 
he  be  a  non-resident.  Lord  Hardwicke 
so  held  in  the  case  of  Ex  'parte  South- 


cote, 1  Amb.  109,  where  he  granted  a 
commission  concerning  a  person  resi- 
dent abroad  but  having  an  estate  in 
England.  This  was  followed  in  the 
case  of  In  re  Perkins,  2  Johns.  Ch. 
(N.  Y.)  124,  by  Chancellor  Kent,  who 
appointed  a  commission  to  inquire  into 
the  lunacy  of  a  resident  of  Massachu- 
setts who  owned  property,  in  New  York, 
the  chancellor  saying:  'There  is  no 
doubt,  from  the  case  of  Ex  parte  South- 
cote, 1  Amb.  109,  that  a  commission  of 
lunacy  may  issue  against  a  person  resi- 
dent abroad.'  See,  also,  the  similar 
decision  of  Chancellor  Walworth  in  the 
case  of  In  re  Petit,  2  Paige  (N.  Y.) 
174;  In  re  Gause,  9  Paige  (N.  Y.)  416; 
In  re  Fowler,  2  Barb.  Ch.  (N.  Y.)  305. 
And  see  also,  In  re  Child,  16  N.  J.  Eq. 
498;  In  re  Devausney,  52  N.  J.  Eq. 
502,  28  Atl.  459,  in  which  last  case  the 
above  and  other  authorities  are  fully 
referred  to  in  an  illuminating  opinion. ' ' 
In  re  Wilson,  9  Del.  Ch.  332,  82  Atl. 
695. 

[b]  Under  a  statute  providing  that 
the  superior  court  may  appoint  a  guard- 
ian of  the  local  estate  of  an  insane  per- 
son resident  in  the  county,  and  that  if 
the  insane  person  resides  out  of  the 
state,  service  may  be  had  by  publica- 
tion, the  court  is  given  jurisdiction  to 
appoint  a  guardian  of  the  local  estate 
of  a  non-resident  insane  person;  espe- 
cially in  view  of  the  inherent  chancerj' 
powers  of  the  court  to  protect  the  es- 
tates of  non-resident  incompetent  per- 
sons, the  statute  being  merely  cumu- 
lative and  concurrent.  In  re  Sail,  59 
Wash.  539,  110  Pac.  32,  626. 

[c]  The  jurisdiction  of  the  court 
should  not  be  exercised  over  the  per- 
son of  the  alleged  lunatic,  but  only 
over  such  property  as  may  be  within 
the  state.  In  re  Wilson,  9  Del.  Ch.  332, 
82  Atl.  695;  In  re  Sail,  59  Wash.  539, 
110  Pac,  32,  626,  jurisdiction  limited 
to  property  within  the  state. 

[d]  Where  Estate  Is  Left  to  Non- 
re^dent  Lunatic. — The  judge  of  pro- 
bate has  authority  to  appoint  a  guard- 
ian for  an  incompetent  who  is  a  non- 
resident of  the  state,  who  is  without 
near  relatives  or  friends,  and  who  has 
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where  one  is  only  temporarily  out  of  the  state  of  his  residence,  the 
courts  of  his  residence  have  such  jurisdiction.^"  The  court's  juris- 
diction to  inquire  into  the  insanity  of  a  resident  does  not  depend  upon 
his  having  property.^^ 

Ill,  THE  INQUISITION.— A.  In  General.  —  Generally  and 
technically  speaking,  those  only  are  called  lunatics  and  insane  who 
have  been  so  found  and  returned;  without  an  inquest  and  return 
thereon,  no  one  can  be  judicially  treated  as  a  lunatic  and  be  deprived 
of  his  liberty,  or  of  the  custody  of  his  estate,  or  have  his  person 
subjected  to  the  control  of  a  guardian  or  committee.^^    But  where  it 


been  left  an  estate  in  the  state  which 
is  likely  to  be  squandered  if  turned 
over  to  him.  Griffin  v.  Lenawee  Pro- 
bata Judge,  148  Mich.  516,  111  N.  W. 
1089. 

[e]  A  committee  must  be  appointed 
in  some  states  for  a  non-resident 
lunatic,  to  enable  him  to  obtain  the 
control  of  property  belonging  to  him 
therein.  Matter  of  Petit,  2  Paige  (N. 
Y.)  174. 

[f]  In  Georgia,  though  courts  of 
ordinary  have  no  jurisdiction  to  ap- 
point guardians  for  lunatics  residing  in 
and  who  have  been  committed  to  tjie 
lunatic  asylum  of  another  state,  where 
such  a  lunatic  has  an  Estate  within 
this  state,  the  superior  court,  in  the 
exercise  of  its  equitable  powers,  has 
jurisdiction  over  the  same,  and  may 
upon  proper  application,  appoint  a  re- 
ceiver and  take  possession  of  and  ad- 
minister such  estate.  Beall  v.  Stokes, 
95  Ga.  357,  22  S.  E.  637. 

[g]  In  England,  the  court  of  lunacy 
has  jurisdiction  to  order  an  inquiry 
into  the  state  of  mind  of  a  foreigner 
who  is  temporarily  resident  there.  In 
re  Burbridge,  L.  E.  (1902),  1  Ch.  426; 
In  re  Bariatihski,  1  Ph.  375,  41  Eng. 
Reprint  674;  In  re  Houstoun,  1  Euss. 
312,  38  Eng.  Reprint  121. 

20.  Hundley  v.  Sumrall,  144  Ky.  73, 
137  S.  W.  842. 

21.  That  portion  of  the  Missouri 
statute  providing  that  "the  probate 
court  shall  not  have  jurisdiction  to  in- 
quire into  the  sanity  of  any  person  who 
is  the  owner  of  no  property,"  was  in 
Eedmond  -o.  Eailroad,  225  Mo.  72l,  126 
S.  W.  159,  declared  to  be  in  violation 
of  the  Missouri  constitution  (§34,  art. 
6).  See  also  State  v.  Mills,  231  Mo. 
493,   133   S.  W.  22. 

22.  See  the  following;  U.  S.— Smith 
V.  Burlingame,  4  MasoH  121,  22 'Fed. 
Cas.  No.  13,017,    under    Rhode    Island 
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statute.  Ala. — By  statute.  Code,  1907, 
§4346;  Craft  v.  Simon,  118  Ala.  625, 
24  So.  380;  Moody  v.  Bibb,  50  Ala. 
245;  Bslava  i).  Lepretre,  21  Ala.  504, 
56  Am.  Dec.  266.  Ark. — Arrington  v. 
Arrington,  32  Ark.  674.  Colo. — Jones 
V.  Learned,  17  Colo.  App.  76,  66  Pae. 
1071.  D.  C.-^In  re  Bryant,  3  Mackey 
489.  Ga.— Singer  v.  Middleton,  135  Ga. 
825,  70  S.  E.  662.  HI.— Smith  v.  Bar- 
tholomew, 65  111.  375.  Ind.— McCam- 
mon  V.  Cunningham,  108  Ind.  545,  9 
N.  E.  455;  Coon  v.  Cook,  6  Ind.  268. 
Kan. — Caple  v.  Drew,  70  Kan.  136,  78 
Pac.  427;  Martin  v.  Stewart,  67  Kan. 
424,  73  Pac.  107.  Ky.— St.,  1909,  §2151; 
ritzpatrick  v.  Young,  160  Ky.  5,  169 
S.  W.  530;  Cecil's  Trustee  v.  Cantrill's 
Admx.,  119  S.  W.  758.  Me.— Paine  v. 
Eolsom,  107  Me.  337,  78  Atl.  378;  Oool- 
idge  V.  Allen,  82  Me.  23,  19  Atl.  89; 
Hovey  v.  Harmon,  49  Me.  269.  Md. 
Hamilton  v.  Traber,  78  Md.  26,  27  Atl. 
229,  44  Am.  St.  Rep.  258;  Owings' 
Case,  1  Bland  290.  Mass. — Conkey 
V.  Kingman,  24  Pick.  115.  Mich. 
In  re  Phillips,  154  Mich.  139,  117 
N.  W.  630;  North  v.  Joslin,  59 
Mich.  624,  26  N.  W.  810.  Mo.— Red- 
mond V.  Quincy,  O.  &  K.  C.  R.  Co., 
225  Mo.  721,  126  S.  W.  159.  N.  H. 
Home  V.  Bancroft,  62  N.  H.  362;  Kim- 
ball V.  Pisk,  39  N.  H.  110,  75  Am. 
Dec.  213;  H—  v.  S— ,  4  N.  H.  60.  N.  J. 
Comp.  St.,  1910,  p.  2781;  Allgor  v.  New 
Jersey  State  Hospital,  80  N.  J.  Eq. 
386,  84  Atl.  711;  Matter  of  Chattin, 
16  N.  J.  Eq.  496.  N.  Y.— Matter  of 
Blewitt,  131  N.  Y.  541,  546,  30  N.  E. 
587;  In  re  Penfield,  162  App.  Div.  888, 
148  N.  Y.  Supp.  439;  In  re  Bergmann, 
110  App.  Div.  588,  97  N.  Y.  Supp.  346; 
Matter  of  Bischoff,  80  App.  Div.  326, 
80  N.  Y.  Supp.  917;  Trust  Co.  of 
America  v.  State  Safe  Deposit  Co.,  109 
App.  Div.  665,  96  N.  Y.  Supp.  585; 
Matter  of  Parke,  15  Misc.  662,  37  N. 
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appears  that  one  is  so  disordered  in  mind  as  to  endanger  his  own 
person  or  the  person  or  property  of  others  he  may  be  restrained  in 
some  suitable  place  pending  proceedings  to  secure  an  order  for  his 
resiraint.^^ 

Commission  for  Infant. —  The  authority  of  guardians  over  the  persons 
and  estates  of  infants  and  the  power  which  the  courts  exercise  over 
the  persons  and  estates  of  its  wards,  generally  renders  the  issuing  of 
a  commission  of  lunacy  unnecessary  during  infancy;  if  any  circum- 
stances render  it  necessary  or  expedient  to  do  so,  a  commission  will 
issue  despite  the  fact  of  infancy.^* 


Y.  Supp.  1067  (where  a  commission  in 
lunacy  is  in  force  an  application  to 
appoint  a  guardian  will  not  be 
granted);  In  re  Burr,  17  Barb.  9,  13; 
In  the  Matter  of  Payn,  8  How.  Pr. 
220.  Ohio. — Cox  v.  Cox,  2  Ohio  Dec. 
(Reprint)  20.  Pa. — Halderman's  Ap- 
peal, 104  Pa.  251,  260;  Com.  v.  Kirk- 
bride,  2  Brewst.  400.  Vt. — Holden  v. 
Scanlin,  30  Vt.  177.  Wyo.— Byers  v. 
Solier,  16  Wyo.  232,  93  Pae.  59,  14 
L.  E.  A.  (N.  S.)  468. 

[a]  Compare  Donaldson  v.  Winning- 
ham,  48  Wash.  374,  93  Pac.  534,  125 
Am.  St.  Eep.  937,  holding  that  in  the 
absence  of  fraud  or  conspiracy,  the 
superior  court  (which  has  the  jurisdic- 
tion formerly  exercised  by  court  of 
chancery)  has  jurisdiction  to  appoint 
a  guardian  for  an  insane  person  ir- 
respective of  a  prior  adjudication  of 
insanity,  which  is  accordingly  irrele- 
vant on  the  question  of  the  validity  of 
the  guardianship  proceedings. 

[b]  After    the    uncoucUtional    dls- 
.  charge  of  a  committed  patient  from  an 

institution  for  the  insane,  by  the  proper 
officers  thereof,  he  cannot  be  again 
legally  restrained  therein,  against  his 
consent,  without  another  judicial  in- 
quiry to  determine  his  mental  condi- 
tion. Byers  v.  Solier,  16  Wyo.  232, 
250,  93  Pac.  59,  14  L.  E.' A.  (N.  S.) 
468. 

[c]  The  only  exception  in  New  York, 
to  the  rule  that  a  committee  of  an 
alleged  incompetent  who  is  a  resident 
of  the  state  can  be  appointed  only 
after  the  issuing  of  a  commission  and 
the  determination  of  a  jury  upon  the 
question  of  incompetency,  is  when  the 
application  is  made  in  behalf  of  the 
state  authorities,  and  the  incompetent 
person  is  in  a  state  hospital.  In  re 
Bergmann,  110  App.  Div.  588,  97  N.  Y. 
Supp.  346,  under  §2323a,'  Code  Civ. 
Proe. 


[d]  Special  Guardian. — A  statute 
providing  that  if  after  a  full  hearing 
and  examination  it  shall  appear  that 
the  person  in  ■  question  is  incapable  of 
taking  care  of  himself  and  managing 
his  property,  the  court  shall  appoint 
a  guardian  of  his  person  and  estate 
"does  not  contemplate  that  where  the 
issue  of  incompetency  has  been  de- 
termined there  shall  necessarily  be  a 
new  heading  and  determination  of  that 
issue  upon  the  application  for  a  spe- 
cial guardian."  Wagner  v.  Wayne  Pro- 
bate Judge,  151  Mich.  74,  114  N.  W. 
868. 

[e]  Non-resident. — (1)  A  prior  de- 
termination of  insanity  has  been  held 
to  be  unnecessary  as  a  prerequisite  to 
the  appointment  of  a  guardian  of  the 
property  of  a  non-resident  as  this  may 
be  done  under  the  application  for  ap- 
pointment. Wallace  v.  Tinney,  145 
Iowa  478,  122  N.  W.  936,  139  Am.  St. 
Eep.  448.  (2)  It  is  sometimes  provided 
that  no  inquisition  shall  be  necessary 
where  the  alleged  incompetent  is  a 
non-resident  and  where  a  committee 
has  been  duly  appointed  in  the  state 
where  he  resides.  In  re  Bergmann,  110 
App.  uiv.  588,  97  N.  Y.  Supp.  346, 
under  §2326,  Code  Civ.  Proc. 

[f]  Prior  Adjudication  In  Another 
County. — Where  a  person  has  been  ad- 
judged insane  by  the  probate  court  of 
a  county  into  which  he  wandered  after 
becoming  insane,  the  court  of  the  coun- 
ty in  which  he  permanently  resided  has 
jurisdiction  to  appoint  a  guardian  of 
such  person  and  the  jurisdictional  fact 
of  lunacy  need  not  be  first  adjudicated 
by  such  court.  Poran  v.  Healy,  73  Kan. 
633,  85  Pac.  751,  86  Pac' 470. 

23.  In  re  Wellman,  3  Kan.  App.  100, 
45  Pae.  726.  See  also  Com.  v.  Kirk- 
bride,  2  Brewst.  (Pa.)  400;  Byers  v. 
Solier,  16  Wyo.  232,  93  Pac.  59. 

24.  Prancklyn  v.  Sprague,  121  V.  S. 
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The  usual  mode  of  ascertaining  who  are  lunatics  or  insane  persons,  in 
the  absence  of  a  statute  upon  the  subject,  is  by  a  writ  in  the  nature 
of  a  writ  de  lunatico  inquirendo  or  de  idiota  inquirendo.^®  The  grant- 
ing of  such  writ  is  a  matter  of  judicial  discretion  in  the  court  having 
jurisdiction  of  such  proceedings,^*  and  may  be  dispensed  with  under 
certain  circumstances.^^    Statutes,  however,  sometimes  provide  a  spe- 


215,  7  Sup.  Ct.  951,  30  L.  ed.  936;  In 
Matter  of  Chattin,  16  N.  J.  Eq.  496, 
commission  necessary  and  proper. 

[a]  In  the  case  of  Halse,  an  infant, 
cited  in  Ex  parte  Southcot,  2  Ves.  Sen. 
401,  28  Eng.  Eeprint  256,  a  commis- 
sion was  ordered  by  Lord  Hardwicke, 
on  the  applica,tion  of  a  party  who  was 
entitled  to  the  reversion  of  an  estate 
after  the  death  of  the  alleged  lunatic, 
although  at  the  time,  the  infant  was 
under  guardianship. 

[b]  "Infancy  is  no  bar  to  the  is- 
suing of  a  commission.  But  where  a 
guardian  has  been  appointed  for  the 
infant,  his  control  over  the  pgrson  and 
estate  of  his  ward  ought  not  to  be 
interfered  with,  on  the  ground  that 
the  ward  labors  under  a  double  dis- 
ability, except  in  cases  of  clear  neces- 
sity. Even  where  the  lunatic  is  of 
full  age  and  the  lunacy  manifest,  the 
issuing  of  the  commission  is  not  a 
matter  of  course,  but  rests  in  discre- 
tion. It  will  be  issued  only  where  it 
is  required  for  the  interest  of  the 
lunatic,  or  to  protect  the  rights  of 
others.  Ex  parte  Tomlinson,  1  Ves.  & 
B.  58;  Rebecca  Owings'  Case,  1  Bland's 
Ch.  E.  290;  Stock  on  Non  Comp.  95." 
In  Matter  of  Chattin,  16  N.  J.  Eq. 
496, 

25.  See  the  following:  V.  S.— Burke 
V.  Wheaton,  3  Craneh  C.  C.  341,  4  Fed. 
Gas.  No.  2,164.  Del. — In  re  Wilson, 
9  Del.  Ch,  332,  82  Atl.  695.  Ky.— Cole- 
man V.  Lunatic  Asylum  Conirs.,  6  B. 
Men.  239.  Md. — Eoyal  Arcanum  v. 
Nicholson,  104  Md.  472,  65  Atl.  320; 
Morgan's  Case,  3  Bland  332;  Boar- 
man's  Case,  2  Bland  89;  Owings'  Case, 
1  Bland  290.  N.  J.  —  Davenport 's 
Case,  63  N.  J.  Eq.  342,  50  Atl. 
441;  Case  of  Covenhoven,  1  N.  J. 
Eq.  19.  N.  Y, — Sporza  v.  German  Sav. 
Bank,  192  N.  Y.  8,  15,  84  N.  E.  406; 
In  Matter  of  Payn,  8  How.  Pr.  220. 
Pa. — Halderman's  Appeal,  104  Pa.  251, 
258;  Hartman's  Lunacy,  21  Pa.  Dist. 
708. 

[a]  Cliancery. — Two  methods  of  in- 
vestigating the  subject  of  the  lunacy 
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of  a  party  are  known  to  chancery  prac- 
tice. One  is  where  the  matter  of 
lunacy  becomes  a  subject  of  inquiry  in 
a  cause  pending.  In  this  case  the  chan- 
cellor may  and  usually  does  direct  an 
issue  to  be  tried  in  a  court  of  law  to 
determine  the  question  of  the  lunacy 
of  a  party.  The  other  is  where  a  com- 
mission de  lunatico  inquirendo  is 
awarded  upon  an  ex  parte  petition  of 
a  friend  of  the  alleged  lunatic.  Whit- 
lock  V.  Smith,  13  Pla.  385. 

26.  Del. — ^Penington  v.  Thompson,  5 
Del.  Ch.  328.  Me. — Hovey  v.  Harmon, 
49  Me.  269.  Md. — Post  v.  Mackall,  3 
Bland  486;  In  re  Owings,  1  Bland  290. 
N.  3.— In  re  Clifford,  57  N.  J.  Eq.  14, 
41  Atl.  356;  In  re  Chattin,  16  N.  J.  Eq. 
496.  N.  Y. — Jackson  v.  Jackson,  37 
Hun  306.  Eng. — Ex  parte  Tomlinson, 
1  Ves.  &  B.  57,  35  Eng.  Eeprint  22. 

[a]  "On  a  proper  application,  the 
granting  of  a  writ  de  lunatico  in- 
quirendo is  generally  a  matter  of 
course;  but  still  it  is  discretionary." 
Owings'  Case,  1  Bland  (Md.)  290.  See 
Penington  v.  Thompson,  5  Del.  Ch.  328. 

[b]  "Those  who  are  interested  in 
the  lunatic  cannot  demand  the  is- 
suance of  the  commission  as  a  right." 
In  re  Clifford,  57  N.  J.  Eq.  14,  41  Atl. 
356.  See  also  State  v.  Norton,  20  Kan. 
506. 

As  to  court  having  jurisdiction  of 
inquisition  proceediigs,  see  infra,  III, 
B. 

27.  Owings'  Case,  1  Bland  (Md.) 
290. 

[a]  "If  the  chancellor  sees,  that 
the  interests  of  the  subject  of  it,  may 
be  promoted,  or  his  health  benefited 
by  withholding  or  suspending  it,  he 
may  do  so.  .  .  .  If  the  execution  of 
a  commission  of  lunacy  would  in  all 
probability  have  a  tendency  to  con- 
firm the  lunatic  in  his  insanity;  or  if 
his  estate  or  income  is  too  small  to 
defray  the  expense  of  its  execution; 
or  if  the  object  in  view  may  be  at- 
tained as  safely  and  as  fully  in  all 
respects  without  it;  the  execution  of 
the  inquisition   may  be   suspended   or 
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cial  mode  of  proceeding  to  determiivp  the  fact  of  insanity,^'  and  where 
such  is  the  case,  the  inquiries  into  such  matter  must  be  conducted  in 
the  mode  prescribed.^^ 

Where  it  appears  that  the  alleged  lunatic  is  confined,  upon  a  criminal  charge, 
a  lunacy  commission  will  not  be  appointed  by  the  court  which  would 
otherwise  have  jurisdiction,'"  but  the  question  of  insanity  will,  in  such 
cases,  be  determined  in  a  manner  elsewhere  discussed.*^ 

Nature  of  Proceeding. —  The  proceeding  to  inquire  into  the  sanity 
or  insanity  of  an  alleged  insane  person  is  an  independent  one,'^  and 
cannot  be  instituted  as  part  of  pending  litigation  to  which  the  alleged 
lunatic  is  a  party.''  Under  some  authorities  it  is  not  considered  as 
technically  an  adverse  proceeding;'*  but  other  authorities  take  the 
contrary  view.'" 


dispensed  with  altogether.  In  short, 
there  are  many  instances  in  ■which  the 
court  will  recognize  and  act  upon  the 
fact,  that  a  person  is  in  a  partial  or 
complete  state  of  insanity,  without  re- 
quiring that  fact  to  be  established  by 
a  return  to  a  writ  de  lunatico  in- 
quirendo."  Owings'  Case,  1  Bland 
(Md.)  290. 

28.  See  generally  the  statutes  and 
Meurer's  Appeal,  119  Pa.  115,  12  Atl. 
868. 

29.  Meurer's  Appeal,  119  Pa.  115,  12 
Atl.  868. 

[a]  Where  a  statute  prescribes  a 
special  mode  of  proceeding  to  deter- 
mine the  fact  of  insanity,  a  chancellor 
has  no  power,  at  the  instance  of  a 
third  person,  to  institute  a  summary 
Inquiry  and  to  adjudge  a  party  to  a 
pending  suit  to  be  incompetent,  by  rea- 
son of  mental  weakness,  to  have  the 
care  and  control  of  his  property  and 
estate  and  unable  to  protect  his  rights 
and  interests  involved  in  the  proceed- 
ing. Meurer's  Appeal,  119  Pa.  115, 
130,  12  Atl.  868. 

30.  See  the  following:  Ark. — ^Fer- 
guson V.  Martineau,  171  S.  W.  472. 
Ga. — ^McGriff  v.  State  ex  rel.  Graham, 
135  Ga.  259,  69  S.  E.  115;  Baughn.t). 
Wiley,  98  Ga.  364,  25  S.  E.  444.  Kan. 
Gen.  St.,  1909,  §8490.  N.  J.— Ire  re 
CUfEord,  57  N.  J.  Eq.  14,  41  Atl.  356. 
N.  Y.— Matter  of  Eabinovitch,  70  Misc. 
288,  128  N.  T.  Supp.  567.    ' 

[a]  To  hold  that  one  indicted  for 
murder  and  held  by  the  state  author- 
ities for  trial  could  be  taken  out  of 
their  custody  on  a  proceeding  insti- 
tuted by  his  mother  or  other  near 
relative  alleging  that  he  was  insane 
with   notice   to   nobody   save    his    im- 


mediate family,  and  sent  to  the  state 
sanitarium  or  committed  to  the  custody 
of  a  guardian,  would  be  to  establish  a 
method  of  ousting  the  jurisdiction  of  , 
the  court  not  contemplated  by  law. 
McGrifE  v.  State  ex  rel.  Graham,  135 
Ga.  259,  69  S.  E.  115. 

31.  See  infra,  V,  B,  2,  d. 

32.  In  re  Gaul's  Estate,  7  W.  N.  C. 
(Pa.)  522. 

33.  In  re  Gaul's  Estate,  7  W.  N.  C. 
(Pa.)   522. 

34.  m. — Ayers  v.  Mussetter,  46  Bl. 
472.  Me. — Hovey  v.  Harmon,  49  Me. 
269.  Mich.— In  re  Phillips,  158  Mich. 
155,  122  N.  W.  554. 

[a]  "The  proceeding  leading  to  an 
adjudication  of  insanity  is  not  an  ad- 
versary proceeding.  It  is  a  proceeding 
in  the  interest  of  the  public,  to  protect 
deficient  citizens."  In  re  Phillips,  158 
MicTi.  155,  122  N.  W.  554. 

35.  Berry  v.  Berry,  147  Ind.  176,  46 
N.  E.  470  (criticising  Galbreath  v. 
Black,  89  In'd.  300);  Jessup  v.  Jessup, 
7  Ind.  App.  573,  34  N.  E.  1017;  State 
V.  Guinotte,  257  Mo.  1,  165  S.  W.  718, 
Ann.  Cas.  1915r>,  658,  51  L.  E.  A.  (N. 
S.)   1191. 

[a]  Ex  Parte  Proceeding. — See  Oaso 
of  Covenhoven,  1  N.  J.  Eq.  19,  holding 
that  proceedings  upon  an  inquisition 
of  lunacy  are  ex  parte. 

[b]  But  in  Studabaker  v.  Markley, 
7  Ind.  App.  368,  34  N.  E.  606,  the 
court  said:  "The  proceeding,  strictly 
speaking,  is  ex  parte  in  its  character. 
It  is  true  that  in  a  qualified  and  limited 
sense,  it  may  be  said  to  be  adversary. 
But  when  it  is  said  to  be  adversary, 
it  is  not  meant  that  the  petitioner  is 
the  adverse  party.  From  an  adjudica- 
tion  which  is   adverse   to,   or   deprives 
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Abatement  of  Proceeding.  —  TKe  death  of  a  person,  pending  proceed- 
ings to  have  him  adjudged  a  lunatic  puts  an  end  to  the  proceedings.^^ 

B.  Jurisdiction  and  Venue,"  —  "What  court  has  jurisdiction  over 
inquisition  and  lunacy  proceedings  now  depends  to  a  great  extent 
upon  local  statutes  and  constitutional  provisions.^^    Usually,  however, 


the  person  charged  of  any  substantial 
rights,  he  may  appeal;  and  to  this  ex- 
tent the  proceeding  may  be  said  to  be 
adversary." 

[c]  "It  is  not  only  a  suit  in  the 
full  sense  of  that  term,  but  is  not'  an 
ex  parte  proceeding.  (See  Hunt  v. 
Searcy,  167  Mo.  158,  67  S.  W.  206.)" 
State  ex  ret  Gardiner  v.  Di^kman,  175 
Mo.  App.  543,  157  S.  W.  1012. 

[d]  In  State  ex  rel.  Paxton  v. 
Guinotte,  257  Mo.  1,  165  S.  W.  718,  Ann. 
Cas.  1915D,  658,  51  L.  K.  A.  (N.  S.)  1191, 
the  court  said:  "Our  courts  have,  like- 
wise touching  the  nature  of  the  pro- 
ceeding, reached  the  identical  con- 
clusion reached  by  the  Indiana  courts, 
thq,t  is  to  say,  that  the  proceeding  is 
a  civil  action,  certainly  as  contra- 
distinguished from  a  criminal  action 
(State  ex  rel.  v.  Holtcamp,  235  Mo. 
232),  and  that  it  is  an  adversary,  and 
not  an  ex  parte  proceeding.  (Hunt  v. 
Searcy,  167  Mo.  158.)" 

36.  Gensemer's  Estate,  170  Pa.  96, 
32  Atl.  561;  Ebling's  Estate,  134  Pa. 
227,  19  Atl.  847  (the  proceeding  being 
purely  personal  necessarily  terminates 
at  his  death)';  Posey  v.  Posey,  113 
Tenn.  588,  83  S.  W.  1. 

[a]  In  Ebling's  Appeal,  134  Pa. 
227,  232,  19  Atl.  847,  the  lunatic  died 
before  return  of  inquisition;  it  was 
sought  to  make  his  estate  answerable 
for  costs;  the  court  held,  however, 
there  was  not  even  power  to-  do  that 
before  inquisition  found,  saying: 
"There  can  be  no  doubt  that  the 
death  of  the  alleged  lunatic  pending 
proceedings,  and  before  any  inquisi- 
tion found,  put  an  instant  end  to  any 
further  proceedings.  After  that,  no  in- 
quisition could  be  taken,  and  no  decree 
could  be  made  by  the  court  on  the 
question  of  the  alleged  lunacy.  The 
proceeding  was  a  purely  personal  one, 
and  it  necessarily  terminated  on  the 
death  of  the  party."  Quoted  in  Gen- 
semer's Estate,  170  Pa.  96,  32  Atl.  561. 

As  to  whether  costs  of  proceeding 
may  be  imposed  upon  estate  of  alleged 
insane    person    upon    death    before    in- 
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quisition    proceedings    terminated,    Bee 
infra,   III,   L. 

37.  As  to  jurisdiction  of  courts  over 
insane  persons  generally,  see  supra,  II. 

38.  See  generally  the  statutes  and 
the  following:  Colo. — Hogg  v.  Board  of 
Comrs.,  57  'Colo.  463,  141  Pac.  478. .  Ga. 
Code,  1911,  §4790,  courts  of  ordinary. 
Ind. — Board  of  Comrs.  of  Madison 
County  V.  Moore,  161  Ind.  426,  68  N. 
E.  905;  Martin  v.  Motsinger,  130  Ind. 
555,  30  N.  E.  523.  Ky.— St.,  1909,  §2156 
(circuit  court,  if  in  session,  county 
court  otherwise) ;  Louisville  Title  Co. 
V.  Darnell's  Com.,  149  Ky.  312,  148 
S.  W.  369;  Coleman  v.  Comrs.,  6  B. 
Mon.  239;  Taylor  v.  Barker,  20  Ky.  L. 
Eep.  582,  47  8.  W.  217;  Nailor's  Chil- 
dren v.  Nailor,  4  Dana  339,  court  of 
chancery  had  such  jurisdiction  under 
early  statute.  Md. — Ex  parte  Bristor's 
Estate,  115  Md.  614,  81  Atl.  25,  chan- 
cery court.  Miss.— Code,  1906,  §3219 
(chancery  courts) ;  Baum  v.  Greenwald, 
95  Miss.  765,  49  So.  836;  Pant  v. 
Buchanan,  17  So.  371.  N.  J. — Comp. 
St.,  1910,  p.  2782  (court  of  equity); 
In  re  Devausney,  52  N.  J.  Eq.  502, 
28  Atl.  459.  IT.  C— Dowell  v.  Jacks, 
58  N.  C.  417,  court  of  chancery  has  no 
jurisdiction  to  make  an  order  for  an 
inquisition;  statute  gives  such  jurisdic- 
tion to  county  courts.  Pa. — Purdon's 
Dig.  (13th  ed.)  vol.  2,  p.  2387  (com- 
mon pleas);  Davidson  Twp.'s  Appeal, 
68  Pa.  312;  Shenango  Twp.  v.  Wayne 
Twp.,  34  Pa.  184  (court  of  quarter  ses- 
sions);  Clark's  Case,  22  Pa.  466  (under 
constitutional  provision  giving  su- 
preme court  and  common  pleas  court 
power  of  a  court  of  chancery  in  rela- 
tion to  the  persons  and  estates  of 
those  who  are  non  compos  mentis) ; 
In  re  Lukens,  18  Phila.  583,  court  of 
quarter  sessions  more  appropriate  than 
couYt  of  common  pleas.  Tenn. — Shan- 
non's Code,  §§5451,  5462  (county  or 
chancery  court  as  determined  by  the 
value  of  the  estate  of  the  alleged 
lunatic);  Davis  v.  Norvell,  87  Tenn.  36, 
9  S.  W^  193;  Albright  v.  Eader,  13  Lea 
574;  Fentress  v.  Eeutress,  7  Heisk.  428; 
Cole  V.  Nashville,  4  Sneed  162;  ■Cooper 
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it  is  found  in  probate  courts  or  courts  having  probate  jurisdiction.'^ 
The  jurisdiction  acquired  by  the  court  in  an  inquisition  of  lunacy, 
under  some  statutes,  continues  until  the  discharge  of  the  alleged 
lunatic.*"  Mere  irregularity  in  the  exercise  of  such  jurisdiction,  by 
a  court  possessing  it,  will  not  justify  a  court  of  co-ordinate  juris- 
diction in  considering  its  acts  as  nullities  and  assuming  jurisdiction 
of  the  inquiry.*^ 

Venue.*2  —  The  county  or  judicial  district  in  which  the  alleged  insane 
person  resides  is  the  proper  one  in  which  to  bring  inquisition  pro- 
ceedings to  test  his  sanity,*^  and  this  is  true  though  such  person  has 


V.  Summers,  1  Sneed  453;  Oakley  V. 
Long,  10  Humph.  254,  Va. — ^Harrison 
V.  Garnett,  86  Va.  763,  11  S.  E.  123, 
a  circuit  court  has  no  jurisdiction  to 
adjudge  a  person  insane. 

39.  See  the  following:  Ala. — Fore  v. 
Fore,  44  Ala.  478;  Laughinghouse  v. 
Laughinghouse,  38  Ala.  257.  Kan. 
In  re  Latta,  43  Kan.  533,  23  Pac.  655. 
La.— Pons  V.  Pons,  132  La.  370,  61  So. 
406;  Segur  v.  Pellerin,  16  La.  63;  Staf- 
ford V.  Stafeord,  5  Mart.  N.  S.  136. 
Mich.— Jm  re  Phillips,  154  Mieh.  139, 
117  N.  W.  630.  Minn.— Knox  v.  Haug, 
48  Minn.  58,  50  N.  W.  934.  Mo. — In  re 
McWilliams,  254  Mo.  512,  164  S.  W. 
221;  Ex  parte  Zorn,  241  Mo.  267,  145 
S.  W.  62;  State  ex  rel.  Crouse  v.  Mills, 
231  Mo.  493,  133  S.  W.  22;  Cox  v.  Osage 
County,  103  Mo.  385,  15  S.  W.  763; 
State  V.  Diokman,  175  Mo.  App.  543, 
157  S.  W.  1012;  Carter  v.  Bolster,  122 
Mo.  App.  135,  98  S.  W.  105.  N.  H. 
Hawkins  v.  Learned,  54  N.  H.  333. 
Ohio. — Heckman  v.  Adams,  50  Ohio  St. 
305,  34  N.  E.  155.  Vt.— Harwood  v. 
Eoardman,  38  Vt.  554. 

40.  Heckman  v.  Adams,  50  Ohio  St. 
305,  34  N.  E.  155. 

41.  Matter  of  O'Brien,  1  Ashm. 
(Pa.)   82. 

42.  See  generally  the  title  "Venue." 

43.  See  the  following:  Ky. — Castle- 
man  V.  Oastleman,  6  Dana  55,  county 
in  which  a  person  has  his  domicil  and 
property  is  the  only  proper  place  for 
an  inquisition  as  to  his  state  of  mind. 
Md.— Campbell 's  Case,  2  Bland  209,  20 
Am.  Deo.  360.  Mo.— Ex  parte  Zorn, 
241  Mo.  267,  145  S.  W.  62;  State  ex  rel 
Crouse  v.  Mills,  231  Mo.  493,  133  S.  W. 
22  (per  Valliant,  J.);  State  ex  rel.  v. 
Wurdeman,  129  Mo.  App.  263,  108  S. 
W.  144.  N.  J.— In  re  Child,  16  N.  J. 
Eq.  498.  N.  Y.— Code  Civ.  Proc,  §2323; 
Matter  of  Bisohoff,  80  App.  Div.  326, 
80  N.  Y.    Supp.    917.      Pa.— Com.    v. 


Bergstresser,  23  Pa.  Co.  Ct.  65,  8  Pa. 
Dist.  721.  S.  O. — Ex  parte  Wilson,  11 
Bich.   Eq.  445. 

[a]  "In  the  absence  of  any  statute 
regulating  the  procedure,  the  rule  al- 
ways followed  is  that  the  chancery  or 
probate  court  of  the  place  of  residence 
of  the  supposed  lunatic,  is  the  proper 
forum  to  conduct  an  inquiry  as  to  his 
mental  state."  State  v.  Wurdeman, 
129  Mo.  App.  263,  108  S.  W.  144. 

[b]  "The  reason  for  this  rule  is 
that  the  relatives,  friends,  acquaint- 
ances and  physician  of  the  party  to 
be  examined — that  is  to  say,  the  per- 
sons best  acquainted  with  his  habits, 
mind  and  character — ^will  be  found 
usually,  in  the  vicinity  of  his  residence, 
and  it  will  be  most  convenient  and  in- 
expensive to  conduct  the  investigation 
there;  and  no  doubt  the  circumstance 
that  the  party's  property  is  most  of  ten 
where  his  residence  is,  was  of  some 
influence  in  establishing  the  rule." 
State  V.  Wurdeman,  129  Mo.  App.  263, 
108  S.  W.  144. 

fc]  The  inquisition  need  not  be 
held  at  the  house  of  the  lunatic.  But 
"there  is  great  propriety  in  having  the 
commission  executed  near  the  place  of 
actual  residence.  The  jury  and  com- 
missioners should  have  it  in  their 
power  to  inspect  the  lunatic  if  they 
should  sec  fit  to  require  it,  and  the 
rights  of  all  parties  are  better  sub- 
served by  an  investigation  in  the 
neighborhood  than  elsewhere;  but  there 
is  no  necessity  that  the  inquest  should 
be  held  at  the  dwelling  house  of  the 
lunatic.  It  may  ofttimes  be  incon- 
venient, and  sometimes  improper.  If 
it  is  held  at  a  suitable  place,  not  so 
remote  as  to  induce  the  suspicion  of 
unfair  practice,  or  to  preclude  the  jury 
from  an  inspection  of  the  lunatic,  it 
is  sufficient."  Case  of  Covenhoven,  1 
N.  J.  Eq.  19,  26. 
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been  removed  to  another  county  for  confinement  or  care.**  There  is 
authority  in  the  latter  case,  however,  to  the  effect  that  the  proceeding 
may  be  brought  in  either  the  county  where  such  person  resides  or  in 


[d]  But  where  the  alleged  insane 
person  is  out  of  the  state  at  the  time, 
the  proceeding  may  be  taken  in  the 
county  in  which  he  last  actually  re- 
sided. 'Campbell's  Case,  2  Bland  (Md.) 
209,  217.  See  Case  'of  Covenhoven,  1 
N.  J.  Eq.  19. 

[e]  Ungovernable  Lunatic  at  Iiarge. 
The  court  of  any  county  where  a 
lunatic,  who  is  ungovernable,  may  be 
found  going  at  large  has  jurisdiction 
to  have  an  inquest.  Coleman  v.  Lun- 
atic Asylum  Comrs.,  6  B.  Mon.  (Ky.) 
239. 

[f]  The  general  rule  In  Sngland, 
(1)  since  an  early  date,  is,  where  the 
party  is  resident  within  the  jurisdic- 
tion of  the  chancellor,  not  to  direct 
the  commission  to  be  executed  at  any 
other  place  than  the  place  of  residence 
of  the  supposed  lunatic.  Shelford  on 
Lunacy,  p.  96,  citing  Ex  parte  Baker, 
Coop.  205,  35  Eng.  Eeprint  532,  19  Ves. 
340,  34  Eng.  Eeprint  544;  Mm  parte 
Southcot,  2  Ves.  401,  28  Eng.  Reprint 
256.  (2)  The  rule  is  not  inflexible 
that  an  inquiry  as  to  the  state  of  mind 
of  an  alleged  lunatic  must  take  place 
near  his  place  of  residence;  and  there 
being  reason  to  believe  that  a  local 
feeling  as  to  the  proceedings  existed 
in  the  neighborhood  where  the  alleged 
lunatic  resided,  the  inquiry  has  been 
directed   to  be  held  elsewhere.     In  re 

,  An  Alleged  Lunatic,   18   Ch. 

Div.  26.  (3)  So  too,  to  avoid  incon- 
venience and  expense  a  commission  was 
directed  to  issue  into  one  county,  al- 
though the  supposed  lunatic  was  resid- 
ing in  another  county.  In  re  Waters,  2 
Myl.  &  Or.  38,  40  Eng.  Eeprint  555. 

44.  State  v.  Wurdeman,  129  Mo. 
App.  263,  108  S.  W.  144;  In  re  Child, 
16  N.  J.  Eq.  498.  See  also  Ex  parte 
Smith,  1  Swanst.  Ch.  3,  36  Eng.  Ee- 
print 274. 

[a]  "The  execution  of  the  commis- 
sion in  the  county  where  his  residence 
was,  prior  ^o  his  removal  to  the  asy- 
lum, and  where  his  property  lies,  is 
not  only  in  accordance  with  the  settled 
usage  of  the  court,  but  will  be  found 
in  practice,  to  be  the  most  convenient 
and  appropriate  course.  If  there  be 
any   doubt   as  to   the   insanity   of   the 
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party,  the  investigation  and  decision 
of  that  question,  at  a  place  remote 
from  his  family  and  former  friends  and 
associates,  would  be  open  to  grave  ob- 
servation. The  inquisitioh,  moreover, 
respects  not  only  his  present  lunacy, 
but  how,  and  when  it  originated.  It 
extends  also  to  the  alienations  made 
by  him  of  his  real  estate;  the  lands 
which  still  remain  to  him,  and  their 
value;  who  are  his  nearest  heirs,  and 
their  ages.  All  these  questions  will 
be  most  conveniently  and  satisfactorily 
investigated  in  the  place  where  the 
party  has  resided,  and  where  his  prop- 
erty is.  In  Southcot 's  Case,  2  Ves. 
sen.  401,  the  alleged  lunatic  being 
abroad.  Lord  Hardwieke  ordered  the 
commission  to  issue  to  the  county 
where  the  mansion-house  and  a  great 
part  of  the  estate  lay.  The  objections 
to  this  course,  that  the  jury  are  en- 
titled to  see  and  eXamijie  the  party, 
and  that  witnesses  who  can  speak  most 
satisfactorily  as  to  his  present  condi- 
tion of  mind,  will  be  found  at  the 
asylum,  are  not  insuperable."  In  re 
Child,  16  N.  J.  Eq.  498. 

[b]  In  State  v.  Wurdeman,  129  Mo. 
App.  263,  108  S.  W.  144,  the  court 
said:  "Under  such  circumstances  as 
are  before  us,  where  the  person  al- 
leged to  be  of  unsound  mind  has  al- 
ways resided  and  still  resides  in  a  cer- 
tain county,  and  such  person's  entire 
estate  is  i»  said  county,  we  hold  the 
Iprobate  court  thereof  is  not  deprived 
of  jurisdiction  to  conduct  an  inquiry, 
though  the  party  to  be  inquired  about 
is  confined  in  an  asylum  for  the  insane 
in  another  county.  Our  statutes  have 
provided  for  private  asylums,  and  also 
for  state  asylums  for, the  insane  wh-ire 
private  patients  may  be  kept  by  their 
relatives  or  at  the  expense  of  their 
estate.  Those  public  asylums  are  few 
in  number  and  it  could  not  have  been 
the  intention  of  the  legislature  to  re- 
quire all  proceedings  to  appoint  guard- 
ians for  inmates  of  the  asylums,  to  be 
held  in  the  probate  courts  of  the  coun- 
ties where  the  asylums  are  and  pro- 
hibit the  court  of  the  home  counties 
of  the  inmates,  where  their  relatives, 
friends  and  possessions  are,  from  exer- 
cising jurisdiction." 
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the  county  where  he  is  confined.*^  In  the  ease  of  a  non-resident,  how- 
ever, the  proceeding  may  be  brought  in  the  county  in  which  such 
person  is  found,*°  or  in  such  county  as  will  be  most  convenient.*^ 

C.  Petition  or  Complaint.  — 1.  In  General.  —  Proceedings  to 
determine  the  sanity  of  an  alleged  insane  person  are  begun  by  petition, 
complaint,  or  other  statement  in  writing  as  the  various  statutes  may 
provide.*^ 

2.  By  Whom  Presented.*^  —  The  statutes  very  generally  provide 
who  may  present  the  petition  or  complaint.'"  Under  some  such,  stat- 
utes, it  may  be  presented  by  any  relative  or  friend  of  the  alleged  in- 
sane person.^^     Such  statutes  sometimes    designate    certain    public 


45.  Brook's  Estate,  24  Pa.  Super. 
430. 

46.  State  v.  Mills,  231  Mo.  493,  133 
S.  W.  22,  per  Valliant,  J. 

47.  Where  the  alleged  insane  per- 
son is  a  non-resident,  "the  usual 
order  directing  the  commission  to  be 
executed  at  or  near  the  residence  of 
the  lunatic  must  be  dispensed  with 
.  .  . ;  and  it  may  be  executed  in 
such  county  as  will  be  most  conven- 
ient." In  re  Petit,  2  Paige  (N.  Y.) 
174. 

48.  See  generally  the  statutes  and 
the  following:  Ala.— -Code,  1907,  §4347; 
Craft  V.  Simon,  118  Ala.  625,  24  So. 
380.  Ariz.— Civ.  Code,  1913,  §§1199, 1132. 
Ark.— Kirby's  Dig.,  1904,  §4003.  Oal. 
Code  Civ.  Proe.,  §1763;  In  re  Sullivan, 
143  Cal.  462,  77  Pac.  153;  Matter  of 
Moss,  120  Cal.  695,  53  Pac.  357; 
Halett  V.  Patrick,  49  Cal.  590. 
Colo.  —  Ann.  St.,  1912,  "  §4692. 
Conn.- Gen;  St.,  1902,  §2736.  Fla. 
Whitlock  V.  Smith,  13  Pla.  385.  Idaho. 
Eev.  Code,  1908,  §5784.  Ind.— Burns' 
Ann.  St.,  §3101  (statement) ;  Soules  v. 
Eobinson  (Ind.  App.),  60  N.  E.  726. 
Kan.— Gen.  St.,  1909,  §8464.  Ky.— St., 
1909,  §2162;  Nailer's  Children  v.  Nail- 
er, 4  Dana  339;  Coleman  v.  Lunatic 
Asylum,  6  B.  Mon.  239,  241.  Me.— Ch. 
50,  p.  50,  Laws  1907;  Insane  Hospital 
V.  Belgrade,  35  Me.  497.  Md. — Mor- 
gan's Case,  3  Bland  332;  Boarman's 
Case,  2  Bland  89;  Campbell's  Case,  2 
Bland  209,  20  Am.  Dec.  360.  Mass. 
Acts,  1909,  ch.  504,  §99.  Mich.— How- 
ell's Ann.  St.,  §11,565.  Minn.— Eev. 
Laws,  1909,  §3856.  Miss.— Code,  1906, 
§3219.  Mo.— Eev.  St.,  1909,  §474;  Cox 
V.  Osage  County,  103  Mo.  885,,  15  S.  W. 

763.  Neb.— Eev.  St.,  1913,  §7247;  Tier- 
ney'-p.  Tiemey,  81  Neb.  193,  115  N.  W. 

764,  15  L.  K.  A.   (N.  S.)   4^6.     Nev. 


Eev.  L.,  1912,  §6162.  N.  T.— Code  Civ. 
Proc,  §2323;  Matter  of  Church,  64 
How.  Pr.  393;  Matter  of  Bischoff,  80 
App.  Div.  326,  80  N.  T.  Supp.  917.  Pa, 
Shenango  Twp.  v.  Wayne  Twp.,  34  Pa. 
184.    Wye— Oomp.  St.,  1910,  §451. 

49.  As  to  who  may  make  application 
for  commitment  of  an  alleged  insane 
person,  see  infra,  V,  A,  3;  for  guardian- 
ship, see  infra,  IV,  B,  3,  b. 

50.  See  generally  the  statutes. 

51.  See  generally  the  statutes,  and 
the  following:  Ala.— Code,  1907,  §4347. 
Ariz.— Civ.  Code,  1913,  §1132.  Cal, 
Code  Civ.  Proc.,- §1763;  In  re  Sullivan, 
143  Cal.  462,  77  Pac.  153;  Matter  of 
Daniels,  140  Cal.  335,  73  Pac.  1053; 
In  re  Tilton's  Estate,  15  Cal.  App.  244, 

114  Pac.  594.  Idaho.— Eev.  Code,  1908, 
§5784.  La.— Eev.  Code,  1909,  §390  (re- 
lation or  spouse,  or  if  none,  by  a  strang- 
er, §391) ;  In  re  Bell,  129  La.  26,  55  So. 
697.  Me.— Ch.  50,  p.  50,,  Laws,  1907, 
blood'  relation,  husband  or  wife.  Md. 
Gerke  «.  Colonial  Trust  Co.,  117  Md. 
579,  83  Atl.  1092.  Mass.— Acts,  1909, 
ch.  504,  §99.  Mich.— Howell's  St., 
§11,565;  In  re  Guardianship  of  Bassett, 
68  Mich.  348,  86  N.  W.  97.  Minn.— Eev. 
Laws,  1905,  §3826.  Ifliss.— Code,  1906, 
§3219;  Baum  v.  Greenwald,  95  Miss. 
765,  49  So.  836.  Neb.- Eev.  St.,  1913, 
§1640;  Tiemey  v.  Tiemey,  81  Neb.  193, 

115  N.  W.  764,  15  L.  E.  A.  (N.  S.) 
436;  Praute  V.  Lompe,  77  Neb.  377, 
109  N.  W.  496.  Nev. — Eev.  Laws, 
1912,  §6162.  Pa.— Purdon's  Dig.,  vol. 
2,  p.  2389  (petition  by  "relation  by 
blood  or  marriage");  Com.  v.  Metz,  17 
Pa.  Co.  Ct.  541.  XJtah.^Comp.  Laws, 
1907,  §4000.  Vt.— 7»  re  Varnum,  70  Vt, 
147,  40  Atl.  43;  Cleveland  v.  Hopkins, 
2  Aik.  394.  Wash. — Coleman  v.  Cravens, 
41  Wash.  1,  82  Pac.  1005.  Wis.— San- 
born  V.   carpenter,   140   Wis.   5T2,    123 
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officers  as  proper  persons  to  present  the  application  for  an  inquisition,'^ 
and  indeed,  sometimes  make  it  the  duty  of  such  officers  to  make  such 
application  whenever  they  discover  within  their  jurisdiction  a  person 
alleged  to  be  insane  or  of  unsound  mind.°^ 

Under  some  statutes  the  petition  or  complaint  may  be  presented  by 
any  person.^*  Such  was  the  rule  even  at  the  common  law,  although 
a  strong  case  was  required  if  the  application  was  not  made  by  some 


N.  W.   144,  25   L.  E.   A.    (N.  S.)   155. 
Wyo.— Comp.  St.,  1910,   §451. 

[a]  The  petition  should  he  presented 
hy  the  ueaxest  relative,  and,  where 
the  petitioner  is  out  of  the  jurisdiction, 
some  person  within  the  jurisdiction 
should  be  joined,  as  co-petitioner.  In  re 
Bulger,  21  Manitoba  Law   (Can.)    702. 

[b]  A  sister  of  the  alleged  lunatic 
may  properly  file  the  petition  although 
such  lunatic  has  a  husband.  In  re  Ear- 
ner, 18  Pa.  Dist.  395. 

[c]  The  former  husband  of  a 
■woman's  deceased  cousin  is  not  such  a 
"relation  by  marriage"  as  may  prop- 
erly apply  for  a  commission  under  a 
statute  providing  that  persons  related 
by  blood  or  "marriage"  may  make 
such  application.  Com.  v.  Metz,  17  Pa. 
Co.  Ct.  541. 

[d]  The  wife  is  a  relative  within 
the  intendment  of  a  statute  providing 
for  an  application  by  a  relative  of  the 
alleged  lunatic.  Insane  Hospital  v.  Bel- 
grade, 35  Me.  497. 

[e]  A  petition  by  the  wife  to  have 
an  inquisition  of  lunacy  against  the 
husband  cannot  be  sued  out  by  the 
wife  in  her  own  name  where  the  com- 
mon law  disability  still  exists,  but 
must  be  made  by  "her  through  her  next 
friend.  Campbell  v.  Campbell,  89  Ala. 
312.  See  generally  the  title  "Husband 
and  Wife." 

[f]  A  recital  in  the  order  of  in- 
quisition, of  the  friendship  of  the  ap- 
plicants therefor  is  a  sufficient  show- 
ing of  such  fact.  Cleveland  v.  Hop- 
kins, 2  Aik.  (Vt.)  394. 

52.  See  generally  the  statutes  and  the 
following:  Conn.— Gen.  St.,  1902,  §2736. 
Ky.— St.,  1909,  §2162;  Coleman  v. 
Comrs.,  6  B,  Men.  239.  Me.— Ch.  50, 
p.  50,  Laws,  1907,  justice  of  the  peace. 
Md. — Gerke  v.  Colonial  Trust  Co.,  117 
Md.  579,  83  Atl.  1092.  Mass.— Acts, 
1909,  ch.  504,  §99.  Mich.— Howell 's 
St.,  §11565,  directors  of  the  poor. 
Minn. — Eev.  Laws,  1905,  §3826,  county 
board.  Mi&s.— 'Code,  1906,  §2430;  Baum 
v.,  GieeaiiWEdd,  95  Miss.  765,  49  So.  836. 
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Mo.— Eev.  St.,  1909,  §477.  N.  Y.— Code 
Civ.  Proc,  §2324.  Vt.— Jm  re  Varnum, 
70  Vt.  147,  40  Atl.  43,  town  officer. 

[a]  Limitation  on  Power  of  Officers 
To  Petition. — In  In  re  Madden 's  Lun- 
acy, 13  Pa.  Dist.  658,  12  Luz.  L.  Eeg. 
38,  it  was  held  that  the  officers  of  a 
poor  district  are  not  the  proper  ones 
to  institute  lunacy  proceedings  unless 
it  is  shown  why  the  relatives  df  the 
alleged  lunatic  did  not  file  the  petition. 

53.  See  generally  the  statutes,  and 
the  following:  Ark. — Kirby's  Kg., 
1904,  §4004.  Colo.— Ann.  St.,  1912, 
§4692.     Mo.— Eev.  St.,  1909,  §477. 

54.  See  generally  the  statutes  and 
the  following:  Ark.— Dig.  of  St.,  §4003. 
Colo.- Ann.  St.,  1912,  §4692.  Conn. 
Gen.  St.,  1902,  §2786.  G-a.— Code,  1910, 
§3092;  Slaughter  v.  Heath,  127  Ga. 
747,  57  S.  E.  69,  27  L.  E.  A.  (N.  S.)  1. 
111.— Eev.  St.,  1913,  ch.  86,  §1.  Ind. 
Burns'  Ann.  St.,  §3101;  Soules  v.  Eob- 
inson  (Ind.  App.),  60  N.  E.  726;  Jessup 
V,  Jessup,  7  Ind.  App.  573,  34  N.  E. 
1017.  Kan.— Gen.  St.,  1909,  §4819. 
Minn.— Eev.  Laws,  1909,  §3856.  Miss. 
Code,  1906,  §3219;  Baum  v.  Greenwald, 
95  Miss.  765,  49  So.  836.  Mo.— Eev. 
St.,  1909,  §474;  State  ex  ret  Gardiner 
V.  Dickman,  175  Mo.  App.  543,  157 
S.  W.  1012.  Mont.— Territory  v.  Sheriff 
of  Gallatin  County,  6  Mont.  297,  12 
Pac.  662.  N.  Y.— Code  Civ.  Proc,  §2823; 
Hughes  V.  Jones,  116  N.  Y.  67,  74,  22 
N.  E:  446,  15  Am.  St.  Eep.  386  (even 
a  stranger) ;  Matter  of  Church,  24  How. 
Pr.  393;  Matter  of  Burke,  125  App. 
Div.  889,  110  N.  Y.  Supp.  1004. 

[a]  In  State  ex  rel.  Gardiner  v. 
Dickman,  175  Mo.  App.  543,  157  S.  W. 
1012,  the  court  said:  "Our  section  474, 
Eevised  Statutes  1909,  under  which 
this  inquiry  is  instituted,  is  very 
broad;  it  contains  no  limitation  as  to 
persons  who  may  file  the  information. 
It  allows  any  one  in  interest  to  give 
the  information,  while  section  -  477 
makes  it  the  duty  of  certain  officers 
to  do  so.  This  in  no  manner  restricts 
the   initiation    of   proceedings   to    bffi- 
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person  standing  in  a  near  relation  to  the  supposed  lunatic  or  insane 
person. °^ 

3.  Form  and  Sufficiency.  —  Unless  the  statute  requires  it,  the  ap- 
plication need  not  be  in  any  particular  form.^"  Under  statutes  in 
some  jurisdictions,  however,  the  petition  or  complaint  must  be  in 
■writing,^''  must  represent  that  the  person  is  insane^'  or  not  of  sound 


cers,  but  is  in  addition  to  the  general 
right  given  by  section  474  to  any  one; 
by  'any  one'  we  hold  with  the  New- 
Jersey  court,  that  these  words  should 
be  taken  to  confine  the  right  to  some 
one  having  an  interest  in  either  the 
estate  or  the  personal  safety  of  the 
party  proceeded  against;  that  it  is  not 
granted  to  a  mere  stranger." 

55.  Hughes  v.  Jones,  116  N.  Y.  67, 
22  N.  E.  446,  15  Am.  St.  Eep.  386,  5 
L.  E.  A.  632. 

[a]  In  Gerke  v.  Colonial  Trust  Co., 
117  Md.  579,  83  Atl.  1092,  the  con- 
tention was  that  the  proceeding  for  an 
adjudication  in  lunacy  and  the  appoint- 
ment of  a  committee  is  one  which  ordi- 
narily is  and  should  be  instituted  upon 
the  initiative  of  a  member  of  the  fam- 
ily of  the  lunatic.  The  court  said: 
"It  is  undoubtedly  true  that  in  the 
vast  majority  of  the  cases  such  a  pro- 
ceeding is  so  instituted,  but  that  fact 
by  no  means  precludes  the  institution 
of  such  a  proceeding  by  some  person 
other  than  a  relative  or  member  of  the 
family.  It  is  matter  of  frequent  oc- 
currence that,  proceedings  of  this  char- 
acter are  set  in  motion  by  some  friend 
or  acquaintance  of  a  lunatic,  or  even 
by  a  law  officer  of  the  state,  where 
no  such  proceeding  has  been  started 
by  relatives  and  friends,  and  that  with 
which  the  courts  are  mainly  concerned 
is  not  who  institutes  the  proceeding, 
but  whether  the  proceeding  is  for  the 
best  interest  of  the  individual  alleged 
to  be  lunatic,  and  of  the  people  among 
whom  he  lives." 

[b]  But  in  Case  of  Covenhoven,  1 
N.  J.  Eq.  19,  it  is  said:  "It  is  clear 
that  a  stranger  has  no  right  to  inter- 
fere in  a  proceeding  of  this  nature. 
He  can  neither  sue  out  a  commission, 
nor  can  he  make  himself  a  party  to 
it  by  any  application  he  may  make  to 
this  court." 

56.  Cleveland  v.  Hopkins,  2  Aik. 
(Vt.)  394,  written  application  not  re- 
quired by  the  statute. 

[a]  The  friendship  required  in  the 
case  of  an  application  for  an  order  of 


inquisition  is  in  a  good  degree  denoted 
by  the  communication  to  the  probate 
court  in  good  faith  describing  the 
marks  of  lunacy.  Cleveland  v.  Hop- 
kins, 2  Aik.  (Vt.)  394. 

57.  See  generally  the  statutes,  and 
the  following:  Ala.--Code,  1907,  §4347. 
Conn.— Gen.  St.,  1902,  §2736.  Ind.. 
Burns'  Ann.  St.,  1914,  §3101.  Me. 
Laws,  1907,  ch.  50,  p.  50.  Minn.— Eev. 
Laws,  1909,  §3856.  Miss. — Code,  1906, 
§3219.  Neb.— Eev.  St.,  1913,  §7247. 
N.  Y.— 'Code  Civ.  Proc,  §2325. 

58.  See  generally  the  statutes  and 
the  following:  Ariz. — Civ.  Code,  1913, 
§§1199,  1132.  Cal.— Code  Civ.  Proc, 
§1763;  Matter  of  Coburn,  165  Cal.  202, 
131  Pac.  352;  Matter  of  Daniels,  140 
Cal.  335,  73  Pac.  1053;  Matter  of  Moss, 
120  Cal.  695,  53  Pac.  357.  Colo.— Ann. 
St.,  1912,  §4692.  Conn.— Gen.  St.,  1902, 
§2736.  Idaho.— Eev.  Code,  1908,  §5784. 
Ind.— Burns'  Ann.  St.,  1914,  §3101. 
Kan.— Gen.  St.,  1909,  §4819.  Me.— Laws, 
1907,  ch.  50,  p.  50.  Minn. — Eev.  Laws, 
1909,  §3856.  Mo.— State  ex  rel.  Morris 
V.  Montgomery,  160  Mo.  App.  724,  142 
S.  W.  474.  Neb.— Eev.  St.,  1913,  §7247. 
Wye— Comp.  St.,  1910,  §451.  Can.— 7)t 
re  Bulger,  21  Manitoba  Law  702. 

[a]  Description  of  Acts,  Conduct 
or  Condition. — In  order  to  give  the 
court  jurisdiction  to  proceed  and  ex- 
amine the  alleged  insane  person  the  pe- 
tition must  contain  some  description  of 
the  acts,  conduct,  or  condition  of  the 
person  subject  to  examination  as  being 
insane.  Henley  v.  Superior  Court,  162 
Cal.  239,  121  Pac.  921;  Hall  v.  Superior 
Court,  21  Cal.  App.  231,  131  Pac.  321. 

[b]  It  may  not  be  necessary  that 
the  words  of  the  statute  should  be  used 
in  the  petition  or  in  the  inquisition, 
but  such  language  must  be  used  as 
will  clearly  bring  the  case  within  the 
statute.  Matter  of  Clark,  31  Misc.  339, 
64  N.  Y.  Supp.  984. 

[c]  Information  and  Belief.  —  A 
petition  is  subject  to  criticism  where 
"all  of  the  allegations  of  the  petition, 
in  so  far  as  the  mcintal  condition  6£ 
the    alleged    incompetent    person,    rest 
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mind,  and  incapable  of  managing  his  own  estate,^^  and  must  give 
the  names  and  residences  of  the  alleged  lunatic 's  family  and  relatives."" 

Since  it  is  usually  essential  to  the  issuance  of  a  commission  in 
lunacy  against  a  non-resident  insane  person  that  he  have  property 
within  the  jurisdiction  of  the  court,°^  the  petition  in  such  case,  must 
show  that  the  alleged  insane  person  is  the  owner  of  property  situated 
in  the  state  of  venue."^  Mere  evidence  need  not  be  set  forth;  it  will 
be  sufficient  to  presumptively  show  a  case  within  the  meaning  of  the 
statutes.®^ 

Prayer., —  The  petition  or  complaint  should  pray  specifically  for  a 
declaration  of  lunacy,"*  and  for  the  appointment  of  a  committee  for 
the  person  and  estate,  or  one  of  these,  as  circumstances  may  require. "' 

Verification  and  Accompanying  Affidavits.  —  In  some  states,  the  petition 
or  complaint  must  be  verified  by  the  affidavit  of  the  petitioner  or  his 
attorney.""  In  some  jurisdictions,  it  should  be  accompanied  with 
proof  by  affidavit,  that  the  case  is  one  of  those  specified  in  the  stat- 


upon  no  better  foundation  than  the 
belief  of  the  petitioner  in  the  matters 
alleged  on  information  and  belief,  with- 
out any  statement  as  to  the  source  of 
this  information  on  which  the  belief 
is  predicated."  Matter  of  Bischoff,  80 
App.  Div.  326,  80  N.  Y.  Supp.  917. 

59.  Ind.— Burns'  Ann.  St.,  1914, 
§3101.  Kan.— Gen.  St.,  1909,  §4819. 
Mo. — State  ex  rel.  Morris  v.  Montgom- 
ery, 160  Mo.  App.  724,  142  S.  "W.  474. 

[a]  "The  allegation  that  he  is  in- 
capable of  managing  his  affairs  is  as 
essential  as  the  allegation  that  he  is 
of  unsound  mind."  State  ex  rel.  Mor- 
ris V.  Montgomery,  160  Mo.  App.  724, 
142  S.  W.  474. 

[b]  Sufficient  Allegation. — An  alle- 
gation in  such  a  petition  that  the  de- 
fendant is  "a  person  of  unsound  mind 
to  such  an  extent  as  to  be  incapacitated 
for  conducting  his  business  safely,  and 
for  taking  care  of  his  estate,"  is  suffi- 
cient to  support  an  adjudication  of 
mental  unsoundness.  Guthrie  v.  Guth- 
rie, 84  Iowa  372,  51  N.  W.  13. 

[c]  Mere  allegations  that  the  al- 
leged incompetent  is  "of  weak  mind" 
and  that  strangers  have  acquired  great 
ascendency  over  him  and  his  affairs, 
to  the  exclusion  of  his  relatives,  are 
insufficient  to  confer  jurisdiction.  Mat- 
ter of  Clark,  31  Misc.  339,  64  N.  Y. 
Supp.   984. 

[d]  For  complaints  in  actions  to 
avoid  contracts  on  ground  of  insanity 
sufficiently  setting  up  unsoundness  of 
mind,  etc.,  see  infra,  VII,  H,  1. 

60.  7)1  re  Bulger,  21  Manitoba  Law 
(Can.)   702. 
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61.  See  supra,  II,  B. 

62.  Matter  of  Fowler,  2  Barb.  Ch. 
(N.  Y.)   305. 

[a]  It  is  not  sufficient  to  state  that 
fact  in  the  affidavits  annexed  to  the 
petition.  Matter  of  Fowler,  2  Barb. 
Ch.   (N.  Y.)   305. 

63.  Matter  of  Milchsack,  43  Misc. 
586,  89   N.  Y.   Supp.  524. 

64.  In  re  Bulger,  21  Manitoba  Law 
(Can.)   702. 

65.  In  re  Bulger,  21  Manitoba  Law 
(Can.)   702. 

See  infra,  IV,  B,  3,  c,  note  19. 

66.  See  generally  the  statutes  and 
the  following:  Ala.— Code,  1907,  §4347. 
Ariz.— Civ.  Code,  1913,  §§1199,  1132. 
Cal.— Code  Civ.  Proc,  §1763;  Matter  of 
Coburn,  165  Cal.  202,  131  Pac.  352. 
Idaho.— Eev.  Code,  1908,  §5784.  Kan. 
Gen.  St.,  1909,  §4819.  Minn.— Eev. 
Laws,  1909,  §3856.  Miss.— Code,  1906, 
§3219.  Neb.— Rev.  St.,  1913,  §7247. 
Nev.— Eev.  Laws,  1912,  §6162.  N.  Y. 
Code  Civ.  Proc,  §2325;  Matter  of 
Church,  64  How.  Pr.  393;  Matter  of 
Bischoff,  80  App.  Div.  326,  80  N.  Y. 
Supp.  917.  Wyo.— Comp.  St.,  1910, 
§451. 

[a]  The  failure  to  verify  a  petition 
will  not  vitiate  the  action  of  the 
court  thereunder,  where  notice  of  the 
petition  was  personally  served  upon  the 
defendant  and  he  was  represented  in 
court  by  a  guardian  ad  litem,  and  no 
exception  was  taken  to  the  petition 
because  of  the  want  of  verification. 
Guthrie  v.  Guthrie,  84  Iowa  372,  51 
N.  W.  13. 
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Tites.*^     This  latter  requirement,  however,  is  waived  by  going  to  trial 
without  objection  to  the  absence  of  the  affidavit.^' 

D.  NoTiCE.^^  —  1.  Necessity  for.  —  a.  To  Alleged  Lunatic.  —  The 
general  rule  is,  both  under  and  in  the  absence  of  express  statutory 
provisions  upon  the  subject,  that  personal  notice''"  must  be  given  to 


67.  N.  Y.  Code  Civ.  Proc,  §2325; 
Matter  of  Church,  64  How.  Pr.  393; 
Batter  of  Beach,  23  App.  Div.  411,  48 
N.  Y.  Supp.  437;  Matter  of  Clark,  31 
Misc.  339,  64  N.  Y.  Supp.  984;  In  re 
Metz,  5  Pa.  Dist.  132;  Com.  v.  Lam- 
bert, 4  Pa.  Oo.  Ct.  439;  In  re  Lincoln, 
1  Brewst.  (Pa.)  392.  Compare  Birbeck's 
Case,  11  Pa.  Co.  Ct.  336. 

[a]  In  Case  of  Covenhoven,  1  N.  J. 
Eq.  19,  the  court  said:  "The  petition 
should  be  accompanied  by  affidavits 
setting  forth  the  unsound  state  of  mind 
of  the  person  against  whom  the  com- 
mission is  desired,  and  mentioning 
such  instances  of  incoherent  conduct  or 
expression  as  prove  him  unfit  to  con- 
tinue in  the  management  of  his  af- 
fairs. ' ' 

[b]  Discretionary  Witi.  Court. — It 
is  generally  proper  that  an  affidavit 
should  accompany  the  petition,  but  this 
is  a  matter  for  the  discretion  of  the 
court,  to  whom  the  petition  is  ad- 
dressed. Bethea  v.  McLennon,  23  N.  C. 
523. 

[c]  AfSdavlt  of  Physician. — In  the 
Matter  of  Zimmer,  15  Hun  (N.  Y.) 
214,  the  court  said:  "The  usual  prac- 
tice is  to  require  the  affidavit  of  one 
or  more  physicians,  and  the  practice 
ought  not  to  be  departed  from  except 
for  very  satisfactory  reasons.  But  as 
the  only  object  of  the  petition  and  the 
accompanying  affidavits  is  to  enable 
the  court  to  determine  whether  the 
case  is  a  proper  one  in  which  to  direct 
a  writ  de  lunatico  inquirendo  to  issue, 
the  court  may  order  the  writ  in  its 
discretion  upon  a  petition  supported  by 
the  affidavit  '  of  laymen.  In  other 
words,  it  is  not  essential  to  the  juris- 
diction of  the  court  that  the  affidavits 
should  be  made  by  physicians,  although 
it  is  good  practice  to  require  it;  and 
it  may  be,  that  where  the  practice  is 
departed  from  under  such  circum- 
stances as  to  amount  t»  an  abuse  of 
discretion,  the  order  directing  the 
writ  to  issue  should  be  vacated  on 
that  ground,  upon  an  application  made 
in  due  time." 


68.  In  re  Lincoln,  1  Brewst.  (Pa.) 
392. 

69.  See  generally  the  titles  "No- 
tice;" "Process;"  "Service  of  Process 
and  Papers." 

Of  application  for  commitment  of  in- 
sane person,  see  viifra,  V,  A,  5;  of  pro- 
ceedings for  appointment  of  guardian, 
see  infra,  IV,  B,  4. 

70.  See  the  following:  Ala. — Molton 
V.  Henderson,  62  Ala.  426;  Pore  v.  Pore, 
44  Ala.  478;  Moody  v.  Bibb,  50  Ala. 
245;  Eslava  v.  Lepretre,  21  Ala.  504, 
56  Am.  Dec.  266;  McCurry  v.  Hooper, 
12  Ala.  823,  46  Am.  Dec.  280.  Ariz. 
Civ.  Code,  1913,  §1132.  Ark.— Arring- 
ton  V.  Arrington,  32  Ark.  674.  Colo. 
Ann.  St.,  1912,  §4694.  Conn.— Gen.  St., 
1902,  §2738.  Del.— Ire  re  Wilson,  9  Del. 
Ch.  832,  82  Atl.  695.  Idaho.— Rev. 
Code,  1908,  §5784.  HI.— Haines  v.  Cear- 
lock,  184  111.  96,  56  N.  E.  336;  Behiens- 
meyer  v.  Kreitz,  135  111.  591,  26  N.  B. 
704;  Eddy  v.  People,  15  111.  386.  Kan. 
Gen.  St.,  1909,  §4820;  In  re  Wellman, 
3  Kan.  App.  100,  45  Pac.  726.  Ky. 
Porter  v.  Eastern  Kentucky  Asylum, 
121  Ky.  816,  90  S.  W.  263;  Stewart  v. 
Taylor,  111  Ky.  247,  63  S.  W.  783; 
McAfee  r.  €om.,  3  B.  Mon.  305;  Mich- 
aels V.  Central  Kentucky  Asylum,  26 
Ky.  L.  Eep.  304,  81  S.  W.  247;  Tay- 
lor V.  Moore,  23  Ky.  L.  Eep.  1572,  65 
S.  W.  612.  La.— Segur  v.  Pellerin,  16 
La.  63;  Gernon  f.  Dubois,  23  La.  Ann. 
26;  Stafford  v.  Stafford,  1  Mart.  (N.  S.) 
551.  Me.— Ch.  50,  p.  51,  Laws,  1907; 
Holman  v.  Holman,  80  Me.  139,  13  Atl. 
576,  in  absence  of  statute.  Md. — Royal 
Arcanum  v.  Nicholson,  104  Md.  472,  65 
Atl.  320,  19  Am.  &  Eng.  Ann.  Oas. 
213,  even  though  no  statutory  require- 
ment. Mass. — Acts,  1909,  ch.  504,  §99; 
Hathaway  v.  Clark,  5  Pick.  490;  Chase 
r.  Hathaway,  14  Mass.  222.  Miim. 
Rev.  Laws,  1905,  §3287.  Mo.— Rev. 
St.,  1909,  §476;  Hunt  v.  Searcy,  167 
Mo.  158,  67  S.  W.  206  (even  though 
statute  does  not  require  it) ;  Matter 
of  Marquis,  85  Mo.  615;  Dutoher  v. 
Hill,  29  Mo.  271,  77  Am.  Bee.  572; 
Citizen's  State  Bank  v.  Shanklin,  174 
Mo.   App.    639,   161   S.   W.   341;    State 
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an  alleged  insane  person  of  the  proceedings  to  inquire  into  and  deter- 


V.  Jackson,  93  Mo.  App.  516,  67  S.  W. 
880.  N.  J.— In  re  Lindsley,  46  JST.  J. 
Eq.  358,  19  At).  726;  Matter  of  Vanauk- 
en,  10  N.  J.  Eq.  186;  In  re  Whitenack, 
3  N.  J.  Eq.  252.  N.  Y.— Matter  of 
Payn,  S  How.  Pr.  220;  Matter  of  Rus- 
sell, 1  Barb.  Ch.  38;  Matter  of  Fox, 
138  App.  Div.  43,  122  N.  Y.  Supp.  889; 
Matter  of  Sweeney,  81  App.  Div.  231, 
81  N.  Y.  Supp.  47.  S.  D.— Matson  v. 
Swenson,  5  S.  D.  191,  58  N.  W.  570. 
Tenn. — Shannon's  Code,  §5465;  Davis 
V.  Norvell,  87  Tenn.  36,  9  S.  "W.  193; 
Albright  v.  Eader,  13  Lea  574;  Ex  parte 
Dozier,  4  Baxt.  81.  Utah. — ^Comp.  Laws, 
1907,  §4000.  Vt. — Shumway  v.  Shum- 
way,  2  Vt.  339;  Cleveland  v.  Hopkins, 
2  Aik.  394.  Wyo.— Comp.  St.,  1910, 
§451.  Can. — In  re  Bulger,  21  Manitoba 
Law  702;  In  re  MeNulty,  13  Grant  Ch. 
463;  In  re  Mein,  2  Ch.  Charab.  429; 
In  re  Newman,  2  Ch.  Chamb.  390;  In  re 
Miller,  1  Ch.  Chamb.  215. 

[a]  In  Simon  v.  Craft,  182  U.  S. 
427,  21  Sup.  Ct.  836,  4^  L.  ed.  1165, 
the  court  said:  "The  essential  •  ele- 
ments of  due  process  of  law  are  notice 
and  opportunity  to  defend." 

[b]  In  Eoyal  Arcanum  v.  Nicholson, 
104  Md.  472,  65  Atl.  320,  10  Am.  & 
Eng.  Ann.  Cas.  213,  the  court  said: 
"It'  is  difficult  to  overestimate  the 
gravity  and  seriousness  of  the  conse- 
quences to  the  citizen  which  neces- 
sarily flow  from  an  adjudication  de- 
claring him  to  be  non  compos  mentis. 
He  is  divested  of  his  property,  and 
may  be  restrained  of  his  liberty,  and 
incarcerated  in  an  insane  asylum.  To 
assert  that  this  can  be  done,  under  the 
general  principles  of  American  law, 
without  notice,  or  opportunity  to  be 
heard,  is  shocking  to  one's  sense  of 
justice  and  humanity."  See  also  Eddy 
V.  People,  15  111.  386. 

[c]  In  Chase  v.  Hathaway,  14  Mass. 
222,  the  court  said:  "It  has  been  inti- 
mated that  notice  to  an  insane  person 
would  be  of  no  avail,  because  he  would 
be  incapable  of  deriving  advantage 
from  it.  But  the  question  upon  which 
the  whole  process  turns  is,  whether  he 
is  insane;  for  the  presumption  of  law 
is,  that  every  man  is  of  sound  mind 
until  the  contrary  is  proved;  and  it 
being  possible  that  interested  relatives 
might  falsely  suggest  insanity,  with  a 
view  to  deprive  the  party  of  the 
power  of  disposing  of  his  estate,  that 
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very  possibility  should  be  guarded 
against  by  personal  notice  to  him,  when 
practicable,  that  he  may  expose  himself 
to  the  view  of  the  judge,  and  prove, 
by  his  own  conduct  and  actions,  the 
falsity  of  the  charge."  See  also  Hunt 
V.  Searcy,  167  Mo.  158,  67  S.  W.  206. 

[d]  Propriety  of  Giving  Notice 
Though  Unnecessary. — ^In  the  Matter 
of  Blewitt,  131  N.  Y.  541,  30  N.  B. 
587,  the  court  said:  "In  our  opinion 
a  very  clear  case  should  be  made 
before  the  court  should  proceed  in 
lunacy  proceedings,  in  the  absence  of 
actual  personal  and  written  notice  to 
the  party,  and  that  unless  such  a  case 
is  made  by  the  petition  or  affidavits, 
and  an  order  made  by  the  court  dis- 
pensing with  personal  notice  and  pro- 
viding for  notice  to  relatives  or  others 
in  lieu  of  personal  notice  an  adjudica- 
tion in  the  absence  of  such  notice 
should  be  set  aside.  The  cases  must 
be  very  rare  in  which  a  notice  may 
not  be  served  on  the  alleged  lunatic, 
and  it  seems  to  us  the  better  practice 
would  be  to  require  service  of  notice 
upon  the  party  (if  within  the  juris- 
diction) in  all  cases,  in  addition  to 
notice  to  relatives  and  others,  as  re- 
quired by  section  2325  of  the  Code. 
Attempts  by  interested  persons  to  get 
control  of  the  person  and  property  of 
another  by  the  aid  of  lunacy  proceed- 
ings, or  proceedings  on  the  ground  of 
habitual  drunkenness  are  not  infrequent, 
and  no  precaution  should  be  omitted 
which  may  apprise  the  party  of  the 
proposed  action  and  enable  him  to  ap- 
pear and  defend.  The  authorities  and 
text  writers  assume  that  the  party , 
proceeded  against  should  have  notice  of 
the  time  and  place  of  executing  the 
commission."  Quoted  in  Matter  of 
Sweeney,  81  App.  Div.  231,  81  N.  Y. 
Supp.  47. 

[e]  In  the  Matter  of  Clark,  31  Misc. 
339,  64  N.  Y.  Supp.  984,  the  court  al- 
though holding  that  notice  to  the  in- 
competent is  not  absolutely  necessary, 
was  of  the  opinion  that  where  the  al- 
leged incompetent  person  has  not  been 
served  with  notice  of  the  presentation 
to  the  court  of  the  petition,  he  may 
upon  being  so  advised  raise  any  ques- 
tion as  to  its  sufficiency,  or  that  of 
a  corroborating  affidavit,  at  the 
earliest  proper  opportunity,  and  that 
such  an  opportunity  is  afforded  when 
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mine  his  sanity,  and  cannot  be  waived  by  him;^^  and  such  notice 
must  be  given  even  where  he  has  actual  knowledge  of  the  proceedings 
through  other  sources/^  and  appears  and  is  represented  by  counsel." 
According  to  some  authorities,  however,  such  notice  is  not  absolutely 
essential  in  all  cases,'*  as  where  he  is  brought  into  court  or  into  the 


a   motion  is  made  to   confirm   the   in- 
quisition. 

[f]  In  Indiana,  while  the  statute 
does  not  in  terms  provide  for  notice, 
the  proceedings  are  considered  of  such 
a  character  that  they  cannot  be  ex 
parte  and  be  valid.  Accordingly,  while 
there  may  be  a  valid  inquest  and  judg- 
ment in  such  cases  without  notice, 
when  the  party  is  present,  it  is  other- 
wise when  he  is  not  present  and  is 
not  represented  by  some  one  author- 
ized to  appear  for  him.  Martin  v. 
Motsinger,  130  Ind.  555,  30  N.  E.  523, 
wherein  the  court  said:  "Being  present, 
it  is  immaterial  whether  he  was  or 
was  not  served  with  notice,  or  was 
produced  by  order  of  the' court,  or  by 
the  party  filing  the  statement,  or  ap- 
peared voluntarily,  as  in  either  event 
he  would  have  the  same  opportunity 
to  defend  and  protect  his  rights.  .  .  . 
The  service  of  notice  could  have  ac- 
complished no  more."  See  also  Nyce 
v.  Hamilton,  90  Ind.  417;  Soules  v.  Eob- 
inson  (Ind.  App.),  60  N.  E.  726. 

[g]  In  Pennsylvania,  the  statute 
provides  for  notice  either  to  the  al- 
leged lunatic  or  to  some  of  his  near 
relatives  or  friends,  who  are  not  con- 
cerned in  the  application,  as  the  court 
shall  deem  advisable.  In  re  Bust's  Ap- 
peal, 177  Pa.  340,  35  Atl.  623;  Brooke's 
Estate,  24  Pa.  Super.  430;  Hetrick's 
Case,  23  Pa.  Co.  'Ct.  522;  Com.  v.  Grot, 
10  Pa.  Co.  Ct.  557;  In  re  Hinchman,  4 
Clark  184,  all  under  Act  of  June  13, 
1836,  Pub.  Laws,  589. 

[h]  "A  notification,  served  and  re- 
turned in  the  manner  practiced  with 
civil  processes,  would  be  sufficient." 
Chase  v.^  Hathaway,  14  Mass.  222;  Med- 
lock  17.  Cogburn,  1  Eich.  Eq.  (S.  C.) 
477.  See  also  Eogers  v.  Walker,  6  Pa. 
371,  47  Am.  Dee.  470,  lack  of  notice 
cured  by  a  subsequent  traverse  of  the 
inquisition.  See  generally  the  title 
"Service  of  Process  and  Papers." 

[i]  Where  the  alleged  lunatic  is  a 
non-resident  notice  may  be  served  upon 
him  in  any  manner  which  the  court 
deems  proper.  In  re  Lanwarne,  30  Wkly. 
Eep.  (Bng.)  759,  registered  mail. 


[j]  Where  Lunatic  Is  Confined  In 
Asylum.— Ala.  Code,  1907,  §4351. 

71.  Behrensmeyer  v.  Kreitz,  135  111. 
591,  638,  26  N.  E.  704. 

72.  In  re  Whitenack  3  N.  J.  Eq. 
252. 

73.  See  the  following:  Ga. — Morton 
V.  Sims,  64  Ga.  298.  III. — ^Behrensmeyer 
V.  Kreitz,  135  111.  591,  638,  26  N.  E. 
704.  N.  3.— In  re  Whitenack,  3  N.  J. 
Eq.  252,  wherein  alleged  lunatic  ap- 
peared, was  examined  himself  and  had 
some  witnesses  examined  by  the  com- 
missioners and  jury.  But  see  In  re 
Lindsley,  46  N.  J.  Eq.  358,  19  Atl. 
726,  wherein  after  an  attempted  service 
upon  the  lunatic,  service  was  made 
upon  the  person  having  custody  of 
lunatic  and  upon  the  attorney  repre- 
senting her,  who  appeared  and  ex- 
amined witnesses  for  her,  without  ob- 
jecting that  she  was  not  properly  given 
notice.  The  court  held  that  in  the  ab- 
sence of  proof  that  the  alleged  lunatic 
did  not  have  notice  and  suffer  prejudice 
for  that  reason,  the  inquisition  would 
not  be  set  aside  for  want  thereof. 

[a]  A  commission  issued  without 
the  requisite  notice,  and  neither  pre- 
ceded nor  followed  by  the  appointment 
of  a  guardian  ad  litem,  is  not  aided 
by  the  presence  of  the  incompetent 
and  his  representation  by  counsel,  even 
where  the  counsel  gave  his  consent  to 
the  judgment  appointing  the  guardian, 
it  appearing  that  the  commission  was 
executed  on  the  next  day  after  it  was 
issued,  and  the  judgment  followed  im- 
mediately. Morton  v.  Sims,  64  Ga. 
298. 

74.  Where  Alleged  Lunatic  Avoids 
Service. — It  is  not  necessary  that  the 
notice  should  be  served  on  him  per- 
sonally, where  it  is  evident  he  keeps 
out  of  the  way  to  prevent  the  service 
of  notice  of  the  execution  of  the  com- 
mission. In  the  Matter  of  Eussell,  1 
Barb.  Ch.  (N.  Y.)  38.  Se6  also  In  re 
Lindslev,  46  N.  J.  Eq.  358,  19  Atl. 
726. 

[a]  In  England,  in  the  absence  of 
statute,  it  would  seem  that  notice  to 
the  alleged  lunatic  is  not  jurisdictional. 
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presence  of  the  commission  conducting  the  inquiry.'^  And  notice 
may,  under  some  authorities,  be  dispensed  with  by  order  of  court  in 
cases  of  peculiar  circumstances,  which  render  it  improper  or  unsafe 
to  give  notice,^®  in  which  case,  the  reason  for  so  dispensing  with  it 
should  be  spread  upon  the  record.'^ 

Failure  to  give  tie  notice,  where  absolutely  required,    however,    ren- 
ders the  proceedings  null  and  void,'^  even  upon  collateral  attack." 


See  Ex  parte  Hall,  7  Ves.  Jr.  261,  32 
Eng.  Eeprint  106;  Ex  parte  Southeot, 
2  Ves.  Sr.  401,  28  Eng.  Reprint  256. 

75.  See  the  following:  TlA.^Ex  parte 
Scudamore,  55  Fla.  211,  220,  226,  46 
So.  279.  Ind. — Martin  v.  Motsinger, 
130  Ind.  555,  30  N.  E.  523;  Nyce  v. 
Hamilton,  90  Ind.  417.  Ky. — ^Lackey  v. 
Lackey,  8  B.  Mon.  107. 

[a]  That  statutes  requiring  the  per- 
sonal presence  of  the  subject  of  inquiry 
in  such  cases  provide  sufficient  notice, 
see  Ex  parte  Scudamore,  55  Fla.  211, 
220,  226,  46  So.  279;  Chavannes  ». 
Priestley,  80  Iowa  316,  45  N.  W.  766, 
holding  statute  constitutional  though  it 
does  not  provide  for  notice. 

76.  See  the  following:  Md. — Eoyal 
Arcanum  v.  Nicholson,  104  Md.  472, 
65  Atl.  320.  N.  J.— Matter  of  Vanauk- 
en,  10  N.  J.  Eq.  186,  190.  Can.— 7ii  re 
Bulger,  21  Manitoba  Law  702;  In  re 
"Webb,  12  Ont.  L.  Eep.  194;  I.i  re  Mein, 
2  Ch.  Cham.  429;  In  re  Newman,  2  Ch. 
Cham.  390. 

[a]  Notice  may  be  dispensed  with 
in  cases  of  confirmed  and  dangerous 
madness,  but  only  by  the  express  order 
of  the  court.  Matter  of  Vanauken,  10 
N.   J.  Eq.   186,   190. 

[b]  Affidavit  of  Superintendent 
Alone  Insufficient  To  Dispense  With 
Personal  Service  of  Notice. — "The  mere 
fact  that  an  affidavit  that  such  service 
would  be  dangerous  has  been  made  by 
the  medical  superintendent  of  the  asy- 
lum in  which  the  party  is  confined  is 
not  sufficient  to  justify  the  court  in 
dispensing  with  personal  service.  In  re 
Newman,  2  Ch.  Cham.  390;  In  re  Mein, 
2  Ch.  Cham.  429.  There  must  be  some 
corroboration."  In  re  Bulger,  21  Man- 
itoba Law   (Can.)   702. 

77.  Matter  of  Vanauken,  10  N.  J. 
Eq.  186. 

[a]  It  was  said  by  the  chancellor 
in  Matter  of  Tracy,  1  Paige  (N.  Y.) 
580,  that  if  there  "were  any  peculiar 
circumstances  in  the  case  which  ren- 
dered it  improper  or  unsafe  to  give 
notice  to  the  party,  as  in  some  cases 
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of  furious  madness,  the  facts  should 
be  stated  in  the  application  to  the 
court,  so  that  a  provision  might  be  in- 
serted in  the  commission  dispensing 
with  the  necessity  of  notice." 

[b]  In  Missouri,  the  statute  author- 
izing the  proceeding  to  adjudge  one 
insane  and  to  appoint  a  guardian  there- 
for, without  notice,  if  the  court  places 
upon  its  record,  "the  reason  why  such 
notice"  was  not  required  "must  be 
treated  as  a  void  provision,"  being  in 
conflict  both  with  the  federal  and  state 
constitutions.  Hunt  v.  Searcy,  167  Mo. 
158,  67  S.  W.  206;  Citizens'  State  Bank 
V.  Shanklin,  174  Mo.  App.  639,  161  S. 
W.  341. 

78.  Ala. — Molton  v.  Henderson,  62 
Ala.  426;  Eslava  v.  Lepretre,  21  Ala. 
504,  56  Am.  Dee.  266;  McCurry  v. 
Hooper,  12  Ala.  823.  Ark. — Arrington 
V.  Arrington,  32  Ark.  674.  111.— Behr- 
ensmeyer  v.  Kreitz,  135  HI.  591,  26 
N.  E.  704.  Kan.- Matter  of  Wellraan, 
3  Kan.  App.  100,  45  Pac.  726.  Ky. 
Stewart  v.  Taylor,  111  Ky.  247,  63  8. 
W.  783;  Kelly  v.  Gardner,  25  Ky.  L. 
Eep.  924,  76  S.  W.  531;  Taylor  v. 
Moore,  23  Ky.  L.  Eep.  1572,  65  S.  W. 
612;  Mason  v.  Beazley,  10  Ky.  L.  Eep. 
154.  La. — Gernon  v.  Dubois,  23  La. 
Ann.  26.  Mo.— Hunt  v.  Searcy,  167  Mo. 
158,  67  S.  W.  206;  Citizens'  State  Bank 
V.  Shanklin,  174  Mo.  App.  639,  161 
S.  W.  341.  Pa.— May's  Case,  10  Pa. 
Co.  Ct.  283.  Tenn. — Albright  v.  Eader, 
13  Lea  574.  Vt. — Shumway  v.  Shum- 
way,  2  Vt.  339. 

pa]  An  inquisition  of  lunacy  taken 
without  due  notice,  will  be  set  aside, 
and  a  new  commission  awarded.  HI. 
Eddy  V.  People,  15  111.  386.  N.  J. 
In  the  Matter  of  Whitenaek,  3  N.  J. 
Eq.  252.  N.  Y.— Gridley  v.  College  of 
St.  Francis  Xavier,  137  N.  Y.  327,  33 
N.  E.  321.  As  to  setting  aside  in- 
quisition, see  infra,  III,  G,  2. 

79.  Hunt  V.  Searcy,  167  Mo.  158,  67 
S.  W.  206;  Citizens'  State  Bank  «. 
Shanklin,  174  Mo.  App.  639,  161  S.  W. 
341. 
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b.  To  Family,  Relatives  or  Public  Officers.  —  The  court  should, 
unless  sufficient  reasons  for  dispensing  therewith  are  set  forth  in  the 
petition  or  accompanying  affidavit,  require  notice  of  the  presentation 
of  the  petition  to  be  given  to  the  husband  or  wife,  if  any,  or  to  one 
or  more  relatives  of  the  person  alleged  to  be  incompetent;'"  or  to  an 
officer  when  one  is  specified  by  statute  for  that  purpose.^^ 

2.  Form  and  Requisites.  —  Where  there  is  no  rule  or  statute  pre- 
scribing thfi  form  or  method  of  giving  notice,  it  should  be  given  in 
such  a  way  that  the  court  will  know  that  the  alleged  insane  person, 
if  in  such  condition  that  a  notice  will  be  proper  and  useful,  has  knowl- 
edge of  the  proceeding,  though  living  in  another  jurisdiction.*^  Where 
there  is  a  statute  upon  the  subject,  however,  the  requirements  of  the 
statute  as  to  the  manner  of  giving  notice  to  the  alleged  insane  person 
should  be  substantially  complied  with.'^ 

Time.  —  Statutes  requiring  notice  of  the  inquisition  proceedings 
sometimes  specify  the  length  of  notice,'*  and  where  such  is  the  case. 


80.  See  generally  the  statutes,  and 
Conn.  Gen.  St.,  1902,  §2738;  N.  Y. 
Code  Civ.  Proc,  §2325;  Matter  of  An- 
drews, 192  N.  Y.  514,  85  N.  E.  699; 
Matter  of  Blewitt,  131  N.'  Y.  541,  80 
N.  E.  587;  Matter  of  Rogers,  9  Abb. 
N.  C;  141  (statute  does  not  require 
notice  to  all  the  relatives) ;  Matter  of 
Beach,  23  App.  Div.  411,  48  N.  Y.  Supp. 
437;  In  re  Cook,  53  Hun  634,  6  N.  Y. 
Supp.  720. 

[a]  "The  object  of  the  require- 
ment that  notice  be  given  to  'one  or 
more  of  the  relatives'  is  to  prevent 
secrecy  and  unfairness  in  the  proceed- 
ing." Matter  of  Eogers,  9  Abb.  N.  C. 
(N.  Y.)   141. 

[b]  Even  Where  Statute  Does  Not 
Require  It. — In  Matter  of  Blewitt,  131 
N.  Y.  541,  30  N.  E.  587.  See  also 
Prante  v.  Lompe,  77  Neb.  377,  109 
N.  W.  496. 

[c]  In  Matter  of  Demelt,  27  Hun 
(N.  Y.)  480,  the  court  basing  its  de- 
cision on  the  ground  that  a  provision 
of  this  nature  "is  doubtless  intro- 
duced for  the  protection  of  the  court 
against  imposition  and  the  alleged 
lunatic  against  wrong"  and  that  "the 
court  has  the  power,  for  reasons  satis- 
factory to  the  judge,  to  waive  the  no- 
tice," held  that  the  omission  of  the 
notice  does  not  deprive  the  court  of 
jurisdiction  over  the  matter  but  merely 
constitutes  an  irregularity  which  may 
be  cured  or  disregarded.  And  see 
Southern  Tier  Masonic  Belief  Assn.  v. 
Laudenbach,  5  N.  Y.  Supp.  901. 

[d]  In  Pennsylvania  (1)  the  notice 
may  be  given  to  the  near  relatives  of 


the  alleged  lunatic  instead  of  to  the 
latter  personally,  if  the  court  in  its 
discretion  so  directs.  Willis  v.  Willis ' 
Admr.,  12  Pa.  159;  In  re  Hinchman,  4 
Clark  184.  (2)  "This  act  (referring 
to  the  statute)  is  mandatory  so  far  as 
to  require  notice  either  to  the  alleged 
lunatic  or  to  some  other  of  the  per- 
sons named,  but  it  is  clearly  discretion- 
ary with  the  court  as  to  whether  more 
is  necessary  than  a  notice  to  the  alleged 
lunatic.  We  think  in  practice,  how- 
ever, it  is  wise  for  the  court  in  all 
cases  where  practicable  to  require  no- 
tice to  some  of  the  next  of  kin  or 
friends  of  the  alleged  lunatic  who  are 
not  concerned  in  the  application.  But 
we  cannot  say  that  this  proceeding  is 
void  or  illegal  because  notice  was  only 
to  the  alleged  lunatic."  Brooke's  Es- 
tate, 24  Pa.  Super.  430. 

[e]  Parties  to  the  Application  Need 
Not  Receive  Notice. — In  re  Hinchman, 
4  Clark  (Pa.)   184. 

81.  See  generally  the  statutes  and 
the  following:  Me. — Laws,  1907,  ch.  50, 
p.  51.  Mass.— Acts,  1909,  ch.  504,  §99. 
N.  Y.— Code  Civ.  Proc,  §2325;  Matter 
of  Blewitt,  131  N.  Y.  541,  30  N.  E. 
587. 

82.  In  re  Wilson,  9  Del.  Ch.  332,  82 
Atl.  695. 

83.  Fore  v.  Fore,  44  Ala.  478,  service 
of  writ  of  arrest  only  notice  neces- 
sary. 

As  to  necessity  for  pursuing  statute 
strictly,  see  supra,  III,  A. 

84.  See  generally  the  statutes,  and 
the  following:  Ill.^Behrensmeyer  v. 
Kreitz,  185  111.  591,  26  N.  E.  704,  under 
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notice  for  the  required  length  of  time  must  be  given.^^  In  the  absence 
of  any  requirement  of  statute,  the  notice  should  be  for  a  reasonable 
length  of  time.^' 

B.  Order  fob  Commission,  etc.  —  1.  In  General.  —  If  the  court 
or  tribunal  having  jurisdiction,  in  the  exercise  of  its  discretion,  after 
an  examination  of  the  petition  and  the  accompanying  affidavits  and 
proofs,  deems  it  proper  to  inquire  into  the  sanity  of  the  alleged 
lunatic,  it  makes  an  order  that  a  commission  issue  to  one  or  more  fit 
persons  designated  therein  to  determine  the  question,*'  or  that  the 


statute  providing  for  ten  days'  notice. 
Ky. — McAfee  v.  Com.,  3  B.  Mon.  305. 
Tenn. — Albright  v.  Eader,  13  Lea  574, 
five  days. 

85.  Behrensmeyer  v.  Kreitz,  135  111. 
591,  26  N.  E.  704,  holding  that  nine 
days'  notice  was  insufBcient  under  stat- 
ute providing  for  ten  days'  notice. 

86.  See  the  following:  HI.— Eddy  v. 
People,  15  111.  386.  Md.— Royal  Ar- 
canum V.  Nicholson,  104  Md.  472,  65 
Atl.  320.  N.  J.— In  re  Liudsley,  46 
N.  J.  Eq.  358,  19  Atl.  726  (under  rules 
of  court  requiring  ten  days'  notice); 
Matter  of  Vanauken,  10  N.  J.  Eq.  186; 
In  re  Whitenaok,  3  N.  J.  Eq.  252. 
N.  Y.— In  Matter  of  Eussell,  1  Barb. 
Ch.  38.  Pa.— May's  Case,  10  Pa.  Co. 
Ct.  283. 

[a]  In  the  Matter  of  Vanauken,  10 
N.  J.  Eq.  186,  the  court  said:  "The 
specific  time  to  which  the  party  is 
entitled  to  notice  is  not  fixed  by  any 
rule  or  by  the  practice  of  the  court. 
It  must  be  a  reasonable  notice,  such  as 
will  give  to  the  party  a  fair  opportunity 
of  preparing  his  defense.  If  the  no- 
tice in  the  particular  case  has  been 
so  short  as  actually  to  deprive  the 
petitioner  of  this  opportunity,  he  ought 
not  to  be  concluded  by  a  finding  against 
him."  It  was  held  that  a  notice  given 
on  Saturday,  of  the  execution  of  a 
commission  on  the  Tuesday  following, 
was  insufScient.  But  since  the  alleged 
lunatic  appeared  upon  such  notice  by 
counsel,  and  made  no  objection,  but 
consented  to  an  adjournment  for  a 
future  day,  the  insufSciency  of  notice 
was  thereby  waived. 

[b]  In  a  proceeding  to  determine 
the  insanity  of  an  alleged  lunatic,  who 
was  charged  with  lunacy  of  a  charac- 
ter so  violent  as  to  endanger  the  pub- 
lic peace,  a  notice  served  upon  the 
party  so  charged  on  the  day  of  hear- 
ing by  the  jury,  but  prior  thereto  is 
sufficient  where  the  alleged    condition 
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justifies  speedy  action.  Logue  v.  Ven- 
ning, 29  App.  Cas.  (D.  C.)  519,  35  W. 
L.  E.  382. 

87.  See  the  following:  N.  Y.  Code 
Civ.  Proc,  §2327;  Matter  of  Burke,  125 
App.  Div.  889,  110  N.  Y.  Supp.  1004; 
Matter  of  Bischoff,  80  App.  Div.  826,  80 
N.  Y.  Supp.  917;  Matter  of  Eoberts,  64 
Misc.  118,  118  N.  Y.  Supp.  377;  Matter 
of  Milchsack,  43  Misc.  586,  89  N.  Y. 
Supp.  524;  Matter  of  Clark,  31  Misc. 
339,  64  N.  Y.  Supp.  984. 

That  awarding  of  commission  matter 
in  discretion  of  court,  see  supra,  III,  A. 

[a]  In  New  York,  in  a  proceeding 
of  this  kind  the  court  at  special  term 
is  not  confined  simply  to  the  matter 
set  forth  in  the  petition  and  in  the 
aifidavits  presented  on  behalf  of  the 
petitioner,  but  should  determine  the 
question  of  presumptive  incompetency 
from  all  the  papers  before  it  at  the 
time  of  hearing  the  application,  in- 
cluding facts  urged  against  the  applica- 
tion as  well  as  facts  stated  in  favor 
of  it.  Matter  of  Pox,  138  App.  Div. 
43,  122  N.  Y.  Supp.  889;  Matter  of 
Burke,  125  App.  Div.  889,  110  N.  Y. 
Supp.   1004. 

fb]  In  Matter  of  Burke,  125  App. 
Div.  889,  110  N.  Y.  Supp.  1004,  the 
court  said:  "It  is  to  be  observed  that, 
in  order  to  justify  the  issuance  of  a 
commission,  two  things  must  presump- 
tively appear  to  the  satisfaction  of 
the  court;  First,  that  the  per^n  pro- 
ceeded against  is  incompetent;  and, 
secondly,  that  a  committee  ought,  in 
the  exercise  of  a  sound  discretion,  to 
he  appointed.  It  is  not  sufficient  that 
incompetency  alone  is  established;  for 
it  may  well  be,  even  where  incompe- 
tency exists,  that  the  situation  and 
surroundings  of  the  incompetent  are 
such  that  no  necessity  exists  for  the 
appointment  of  a  committee,  and  that 
no  good  purpose  would  be  served  there- 
by.   Whether  such  a  committee  should 
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issue  be  tried  by  a  jury  in  court,**  or  where  permitted,  that  a  hear- 
ing be  had  before  the  court,*^  or  before  a  permajient  commission  or 
board  of  insanity.^" 

Temporary  Orders  as  to  Lunatic's  Property. —  The  court  may  make  a 
provisional  order  to  protect  the  lunatic's  property  pending  the  pro- 
ceedings under  the  commission.^'^ 

2.  Form  and  Sufficiency  of  Commission.  —  The  commission  directs 
the  commissioners  to  cause  the  sheriff  of  a  county,  specified  therein, 
to  procure  a  jury;  and  that  they  inquire,  by  the  jury,  into  the  mat- 
ters set  forth  in  the  petition;  and  also  into  the  value  of  the  real  and 
personal  property  of  the  person  alleged  to  be  insane  and  the  amount 


be  appointed  is  therefore  left,  not 
merely  to  the  discretion,  but  to  the 
sound  discretion,  of  the  court,  a  phrase 
indicating  the  necessity  for  especial 
care  in  the  exercise  of  this  discretion 
in  a  proceeding  calculated  to  deprive 
a  citizen,  not  only  of  the  possession 
of  his  property,  but  also  of  his  per- 
sonal liberty;  and  it  is  by  no  means 
true  that  every  case  of  mental  ■weak- 
ness or  impaired  intellectual  power  -will 
justify  the  court  in  exercising  the 
power  vested  in  its  sound  discretion.',' 
See  also  Matter  of  Morgan,  7  Paige 
(N.  Y.)  236;  Matter  of  Shaul,  40  How. 
Pr.  (N.  T.)  204;  Matter  of  Vail,  137 
App.  Div.  220,  121  N.  Y.  Supp.  958, 
affirmed,  199  N.  Y.  560,  93  N.  E.  1133. 

[c]  The  court  cannot  appoint  com- 
missioners in  an  adjoining  state,  since 
it  cannot  authorize  the  empaneling  of 
a  jury  there.  Matter  of  Petit,  2  Paige 
(N.  Y.)   174. 

88.  See  the  following:  D.  0. — Ann. 
Code,  1910,  §115a.  lU.— Neely  v.  Shep- 
hard,  190  111.  637,  60  N.  E.  922.  Ind. 
Burns'  Ann.  St.,  §3101.  Mass. — Acts, 
1909,  eh.  504,  §36;  Cogan  v.  Cogan,  202 
Mass.  58,  88  N.  E.  662.  N.  J.— Comp. 
St.,  1910,  p.  2784.  N.  Y.— Code  Civ. 
Proc,  §2327;  Matter  of  Ohurch,  64  How. 
Pr.  393;  Matter  of  Burke,  125  App. 
Div.  889,  110  N.  Y.  Supp.  1004;  Matter 
of  Beach,  23  App.  Div.  411,  48  N.  Y. 
Supp.  437. 

[a]  In  Louisiana  the  interdiction 
proceeding  is  ' '  decided  without  the 
intervention  of  a  jury,  even  if  the 
parties  should  wish  for  one."  Code  of 
Prac,  art.  1036;  Pons  v.  Pons,  132  La. 
370,  61  So.  406. 

[b]  Jn  Pennsylvania  (1)  the  stat- 
ute provides  that  if  the  alleged  lunatic 
has  no  estate,  or  his  estate  is  so  small, 
that  the  costs  of  the  inquisition  will 
be  found  an  undue  burden,  the   court 


may  direct  an  inquisition  by  jurors 
instead  of  by  commissioners.  Purdon's 
Dig.,  vol.  2,  p.  2390.  (2)  This  pro- 
vision held  inapplicable  where  the  es- 
tate of  the  alleged  lunatic  amounts 
to  $1300.  In  re  Cusick,  15  W.  N.  C. 
(Pa.)  469.  (3)  But  the  mere  fact  that 
the  petition  is  in  forma  pauperis  will 
not  affect  the  power  of  the  court  to 
make  an  order  for  the  issuance  of  a 
commission  and  the  payment  of  the  ex- 
penses thereof  out  of  the  estate  of  the 
alleged  lunatic.  Appeal  of  Garis,  185 
Pa.  497,  39  Atl.  1110. 

89.  See  the  following:  Ala.  Code, 
1907,  §4347;  Mass.  Acts,  1909,  ch.  504, 
§34;  Cogan  v.  Cogan,  202  Mass.  58,  88 
K  E.  662. 

90.  County  of  Black  Hawk  v.  Spring- 
er, 58  Iowa  417,  10  N.  W.  791,  wherein 
it  was  held  that  a  statute  providing 
for  a  hearing  of  this  character  is  not 
in  conflict  with  a  constitutional  pro- 
vision requiring  a  speedy  trial  before 
an  impartial  jury,  the  court  construing 
such  a  provision  as  being  applicable  in 
criminal  cases  only.  See  also  In  re 
Bresee,  82  Iowa  573,  48  N.  W.  991. 

91.  Matter  of  Euney  Dey,  9  N.  J. 
Eq.  181,  wherein  the  court  said:  "Shel- 
ford  127  mentions  several  instances  of 
the  kind.  In  one  case,  after  commis- 
sion issued,  the  wife  of  the  supposed 
lunatic,  and  all  other  persons  in  whose 
custody  or  power  the  personal  estate 
and  effects  of  the  lunatic  were,  were 
restrained  from  selling  or  disposing  of 
the  same.  And.  in  another  case,  where 
a  petition  for  a  commission  only  had 
been  presented,  certain  parties  were 
restrained  from  interfering  in  any  man- 
ner with  the  concerns  of  the  supposed 
lunatic.  And  even  where  a  sale  under 
execution  of  the  effects  of  the  lunatic 
is  about  to  take  place,  the  court  will 
interfere  if  it  is  necessary  and  proper. 
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of  his  income,^^  and  such  other  directions  as  the  court  may  make  with 
respect  to  the  subjects  of  inquiry,  or  the  manner  of  executing  the 
commission.'^  It  also  directs  that  a  return  on  the  commission  be  made 
before  a  day  specified  therein."* 

F.  Inquiry  and  Deteemination.  —  1.  In  General.  —  As  already 
indicated,  the  hearing  is  sometimes  conducted  by  commissioners  ap- 
pointed by  the  court  for  that  purpose.^'  In  such  case  each  commis- 
sioner, before  entering  upon  the  execution  of  his  duties,  is  required 
to  take  and  file  with  the  clerk  an  oath  faithfully,  honestly  and  im- 
partially to  discharge  the  trust  committed  to  him.®^ 

All  the  commissioners  must  attend  and  preside  at  the  hearing  and 
they  have  with  respect  to  the  proceedings  upon. the  hearing  all  the 
power  and  authority  of  a  judge  of  the  court,  holding  a  trial  term, 
subject  to  the  directions  contained  in  the  commission.*^ 


But  I  can  find  no  precedent  for  con- 
verting the  petition  into  a  bill  in  chan- 
cery, making  a  case  against  third  per- 
sons, and  in  this  way  invoking  the 
action  of  the  court  ■  upon  matters  in- 
volving the  rights  of  others  not  parties 
to  the  proceedings." 

92.  N.  Y.  Code  Civ.  Proc,  §2328; 
Matter  of  Bischoff,  80  App.  Div.  326, 
SO  N.  Y.  Supp.  917;  Matter  of  Lewis, 
57  Misc.  670,  109  N.  Y.  Supp.  1112. 

[a]  "The  commission  of  lunacy,  be- 
ing in  the  nature  of  the  old  writ  de 
lunatico  inquirendo,  directs  the  com- 
missioners 'to  inquire  by  the  oath,' 
etc.,  whether  A.  B.  is  a  lunatic,  or  en- 
joys lucid  intervals,  so  that  he  is  not 
sufScient  for  the  government  of  him- 
self, his  manors,  lands,  goods,  and 
chattels,  etc."  In  re  Milne,  5  Grant's 
Ch.   (U.  C.)   153. 

[b]  "The  usual  order  directing  the 
commission  to  be  executed  at  or  near 
the  residence  of  the  lunatic,"  must  be 
dispensed  with  when  the  commission  is 
issued  to  ascertain  the  sanity  of  a  non- 
resident. Matter  of  Petit,  2  Paige  (N. 
Y.)    174. 

93.  N.  Y.  Code  Civ.  Proc,  §2328; 
Matter  of  Bischoff,  80  App.  Div.  326, 
80  N.  Y.  Supp.  917. 

[a]  A  commission  "is  subject  to 
the  direction  of  the  court  as  to  the 
manner  in  which  they  shall  proceed." 
Matter  of  Baird,  8  N.  Y.  St.  493. 

94.  In  re  Lincoln,  1  Brewst.  (Pa.) 
392;  Plank's  Case,  5  Clark  (Pa.)  35. 

[a]  But  the  right  to  object  that 
the  commission  does  not  specify  a  day 
for  the  return  limit  may  be  waived 
by  going  to  trial  without  moving  to 
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quash.     In  re  Lincoln,  1  Brewat.  (Pa.) 
392. 

95.  See  supra,  III,  E,  1. 

[a]  KemoTals  and  Vacancies. — (1) 
If  a  commissioner  becomes  incompetent 
or  neglects  or  refuses  to  serve  or  re- 
moves from  the  state,  the  court  may 
remove  him.  N.  Y.  Code  Oiv.  Proc, 
§2329;  Matter  of  Bischoff,  80  App.  Div. 
826,  80  N.  Y.  Supp.  917.  (2)  It  may 
from  time  to  time  fill  any  vacancies 
created  by  death,  removal  or  resigna- 
tion of  the  commissioners.  N.  Y.  Code 
Civ.  Proc,  §2329;  Matter  of  Bischoff, 
80  App.  Div.  326,  80  N.  Y.  Supp.  917. 

96.  N.  Y.  Code  Civ.  Proc,  §2329; 
Matter  of  Bischoff,  80  App.  Div.  326, 
80  N.  Y.  Supp.  917. 

[a]  In  Matter  of  Bischoff,  80  App. 
Div.  326,  80  N.  Y.  Supp.  917,  it  was 
held  that  the  oath  taken  by  the  com- 
missioner*  that  they  would  "faithfully, 
honestly  and  impartially  discharge  the 
duty  of  commissioners,"  while  not  in 
exact  conformity  to  the  code  might  be 
deemed  a  substantial  compliance,  al- 
though the  rule  recognized  in  Merritt 
V.  Village  of  Portchester,  71  N.  Y.  309, 
that  the  form  of  the  oath  is  of  the 
essence  of  the  act  leaves  the  question 
debatable. 

97.  N.  Y.  Code  Civ.  Proc,  §2331; 
Matter  of  Bischoff,  80  App.  Div.  326, 
80  N.  Y.  Supp.  917;  Matter  of  Lewis, 
57  Misc.  670,  109  N.  Y.  Supp.  1112. 

[a]  In  Matter  of  Bischoff,  80  App. 
Div.  326,  80  N.  Y.  Supp.  917,  the  court 
said:  "While  it  is  true  that  a  majority 
of  such  a  commission  may  act  when  all 
of  them  are  present,  or  when  all  of 
them  have  been  notified  of  the  meet- 
ing and  two  of  them  attend   (Matter 
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Where  the  Inquisition  is  rectuired  to  be  held  hy  the  court,  the  judge  must 
preside  at  the  hearing  and  not  permit  the  trial  to  be  had  before  the 
sheriff.^*  Statutes,  however,  sometimes  provide  that  the  sheriff  or 
other  officer  may  conduct  the  inquisition.^^ 

2.  Jury  Trial.^  —  Statutes  in  some  states  expressly  confer  upon 
one  alleged  to  be  insane  the  right  to  a  hearing  before  a  jury,''  and  this 
is  true  whether  the  hearing  or  trial  is  conducted  by  a  commission,^ 
or  by  the  court,*  or  other  officer.^  The  hearing  before  the  jury  is 
conducted  in  all  respects  as  a  trial.^ 

Selection,  Impaneling,  etc.,  of  Jurors. —  The  court,  when  the  inquiry  is 
held  by  it,  otherwise  the  commissioners,  directs  the  sheriff  to  summon 


of  Baker,  173  N.  Y.  249,  254,  65  N.  E. 
1100),  the  duties  of  a  commission  com- 
posed of  three  persons  cannot  be  dis- 
charged by  two  of  them,  where  the 
third  has  never  qualified  and  has  taken 
no  part  in  the  proceedings;  and  this  is 
especially  true  where  the  statute  pro- 
vides that  'all  the  commissioners  must 
attend  and  preside  at  the  hearing,' 
when  they,  or  a  majority  of  them,  have 
all  of  the  powers  of  a  judge  of  the 
court,  holding  a  trial  term,  etc.  (Code 
of  Civ.  Proc,  sec.  2331.)  It  has  been 
held  that  all  of  the  trustees  must  unite 
in  the  disposal  of  trust  property,  and 
that  a  deed  by  two,  while  a  third  is 
living,  is  not  valid.  The  trustees  take 
as  joint  tenants,  and  must  all  unite  in 
the  execution  of  the  trust.  Brennen 
V.  Willsou,  71  N.  Y.  502,  507,  and 
authorities  there  cited.  No  reason  sug- 
gests itself  why  a  different  rule  should 
prevail  in  a  matter  involving  the  lib- 
erty and  property  of  an  alleged  in- 
competent, especially  in  view  of  the 
provisions  of  the  statute  cited  above." 

98.  Laughinghouse  v.  Laughinghouse, 
38  Ala.  257. 

99.  See   generally   the   statutes. 

[a]  Deputy. — Where  the  inquisition 
may  be  conducted  by  the  sheriff,  his 
deputy  may  conduct  it.  Ex  parte  Bris- 
tor's  Estate,  115  Md.  614,  81  Atl.  25. 

1.  See  generally  the  title  "Juries 
and  Jurors." 

As  to  jury  trial  in  guardianship  pro- 
ceedings, see  infra,  IV,  B,  5,  a;  in  com- 
mitment proceedings,  see  infra,  V,  A, 
6,  a. 

2.  See  generally  the  statutes  and 
the  following  cases:  Colo. — ^Jones  v. 
Learned,  17  Colo.  App.  76,  66  Pae. 
1071.  Miss. — Baum  v.  Greenwald,  95 
Miss.  765,  49  So.  836.  Mo.— State  v. 
Baird,  47  Mo.  301;  Kiehne  v.  Wessell, 
53  Mo.  App.  667  (under  Gen.  St.  1865) ; 


N.  J.— Matter  of  Euney  Dey,  9  N.  J. 
Eq.  181.  Pa.— Graham  v.  Miller,  57 
Pa.  Super.  479.  Wyo.— Comp.  St.,  1910, 
§453. 

[a]  Three-fourths  of  jury  may  re- 
turn verdict.  State  ex  rel.  v.  Holtcamp, 
235  Mo,  232,  138  S.  W.  521. 

3.  See  generally  the  statutes,  and 
Wyo.   Comp.   St.,   1910,   §453. 

[a]  New  Jersey. — Historical. — "At 
the  adoption  of  the  constitution  it  was 
the  practice  to  summon  at  least  twelve 
and  not  more  than  twenty-four  jurors 
to  serve  at  lunacy  inquisitions.  No  in- 
quisition could  be  taken  upon  the  oaths 
of  less  than  twelve  jurors.  1  Hen. 
VIII,  c.  7;  Coll.  Lun.  130;  Shelf.  Lun. 
90;  Bush.  Insan.  §63.  If  twelve  con- 
curred in  a  verdict,  it  was  good,  al- 
though the  remainder  of  the  jurors 
summoned  refused  to  assent  to  it.  Coll. 
Lun.  130.  The  right,  then,  which  was 
assured  to  the  alleged  lunatic  was  the 
concurrence  of  twelve,  out  of  an  un- 
certain number  of,  jurors  against  him. 
This  right  is  maintained  by  the  act  of 
1878."  In  re  Lindsley,  46  N.  J.  Eq. 
358,  19  Atl.  726. 

4.  See  generally  the  statutes,  and 
Wyo.  Comp.  St.,  1910,  §453. 

5.  See  generally  the  statutes,  and 
Wyo.  Comp.  St.,  1910,  §453,  clerk. 

6.  In  the  Matter  of  Church,  61  How. 
Pr.  (N.  Y.)  393,  the  court  said:  "The 
hearing  before  the  jury  is  conducted  in 
all  respects  as  a  trial.  Questions  both 
of  law  and  of  fact  are  there  consid- 
ered and  passed  upon.  There  is  a  well 
defined  issue  between  the  parties.  The 
petitioner  avers  lunacy,  the  alleged 
lunatic  denies  it.  Witnesses  are  ex- 
amined concerning  the  acts,  conversa- 
tions, demeanor  and  manner  of  life  of 
the  alleged  lunatic  during  the  two 
years  immediately  preceding  the  in- 
quiry.   Facts  bearing  u:pon  these  sub- 
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the  required  number  of  jurors.'  The  sheriff  notifies  the  jurors  ac- 
cordingly and  returns  the  precept  and  the  names  of  the  persons 
notified,  to  the  court  or  to  the  commissioners  at  the  time  and  place 
specified  in  the  precept.*  If  any  of  the  jurors  are  excused  from  serv- 
ing, fail  to  attend,  or  are  set  aside  for  any  cause,  their- places  are 
supplied  in  the  manner  prescribed  in  the  statute.^ 

If  the  inquiry  is  conducted  by  a  commission,  a  majority  of  them 
determine  the  challenges  made  to  the  jurors,^"  but  it  is  improper  for 
them  to  dictate  to  the  sheriff  what  jurors  should  be  summoned  in 
the  first  instance.^^ 

Oath  of  Jurors.  —  The  jury  is  sworn  well  and  truly  to  make  inquisi- 
tion of  the  facts  alleged  in  the  petition  and  a  true  verdict  render 
according  to  the  evidence.^^ 

Where  more  jurors  are  swom  than  are  necessary    and  the    proceeding    is 


jeets  may  be  given,  and  witnesses  are 
allowed  to  express  an  opinion  whether 
the  acts,  conversations,  etc.,  testified  to 
by  them  were  rational  or  irrational, 
and  the  opinion  of  experts  may  be 
taken  as  to  the  mental  condition  of 
the  party.  The  commissioner  must 
charge  the  jury  as  to  the  law,  and  in 
his  charge  may  recapitulate  the  facts, 
and  his  charge  is  subject  to  review." 
7.  See  the  following:  Ala. — Code, 
1907,  §4348;  Craft  v.  Simon,  118  Ala. 
625,  24  So.  380.  Mass.— Acts,  1909,  ch. 
504,  §38.  N.  T.— Code  Civ.  Proc,  §2330; 
Matter  of  Church,  64  How.  Pr.  393; 
Matter  of  Bischoff,  80  App.  Div.  326, 
80  N.  Y.  Supp.  917;  Matter  of  Klock, 
49  Hun  450,  3  N.  Y.  Supp.  478,  19  N.  Y. 
St.  307.  Wyo.— Comp.  St.,  1910,  §453, 
six  jurors. 

[a]  In  New  Jersey,  (1)  the  sheriff 
may  summon  only  twelve  jurors  (Comp. 
St.,  1910,  p.  2784),  (2)  but  the  statute 
does  not  require  the  commissioners  to 
issue  their  precept  to  the  sheriff  com- 
manding him  to  return  a  jury  of  only 
twelve  persons,  nor  does  it  require  the 
sheriff  to  return  only  twelve  persons  to 
make  such  inquiry.  In  re  Comfort,  63 
N.  J.  Eq.  377,  53  Atl.  133.  (3)  The 
statutory  provision  is  constitutional. 
De  Hart  v.  Condit,  51  N.  J.  Eq.  611, 
28  Atl.  603,  40  Am.  St.  Eep.  545. 

[b]  Where  Proceedings  Have  Been 
Stayed. — A  commission  having  been 
duly  issued  the  commissioner  issued  his 
precept  ordering  the  sheriff  to  summon 
a  jury.  On  the  day  the  precept  was 
returned  the  court  issued  an  order  stay- 
ing the  proceedings  until  the  hearing 
and  decision  on  a  motion  to  set  aside 
the    entire    proce'edings.      Accordingly, 

Vol.  XIII 


the  jury  was  not  convened  and  no  ad- 
journment was  made.  The  motion  to 
set  aside  was  denied  and  the  stay  of 
proceedings  was  thereby  dissolved.  The 
court  ordered  the  commissioner  to  have 
the  same  jury  appear.  This  was  held 
to  be  unobjectionable.  Matter  of  Dunn, 
14  N.   Y.   Supp.   14,  37  N.  Y.   St.   802. 

[c]  Constables  of  the  county  are 
not  Improper  persons  to  be  selected 
and  summoned  to  serve  on  such  a  jury, 
and  an  inquisition  is  not  irregular  be- 
cause taken  before  a  jury  composed  in 
part  of  such  ofBcers.  In  re  Comfort, 
63  N.  J.  Eq.  377,  53  Atl.  133. 

[d]  The  fact  that  one  of  the  jurors 
has  served  on  a  previous  inquisition  ae 
to  the  insanity  of  the  same  person 
will  not  invalidate  the  finding  of  the 
jury.  In  re  Lindsley,  46  N.  J.  Eq.  358, 
19  Atl.  726. 

8.  Ala.  Code,  1907,  §4348;  N.  Y. 
Code  Civ.  Proc,  §2330;  Matter  of 
Klock,  49  Hun  450,  3  N.  Y.  Supp.  478, 
19  N.  Y.  St.  307. 

[a]  Compelling  Attendance. — See  N. 
Y,  Code  Civ.  Proc,  §2330. 

9.  Ala.--Code,  1907,  §4349.  Mass. 
Acts,  1909,  ch.  504,  §39.  N.  Y.— Code 
Civ.  Proc,   §2330. 

10.  N.  Y.  Code  Civ.  Proc,  §2330; 
Matter  of  Klock,  49  Hun  450,  3  N.  Y. 
Supp.  478,  19  N.  Y.  St.  Rep.  307. 

11.  N.  Y.  Code  Civ.  Proc,  §2330; 
Matter  of  Wager,  6  Paige  (N.  Y.)  11; 
Matter  of  Klock,  49  Hun  450,  3  N.  Y. 
Supp.  478,  19  N.  Y.  St.   307. 

12.  Ala.--Code,  1907,  §4349.  Ky. 
St.,  1909,  §§2155,  2158.  Mass.— See  Acts, 
1909,  ch.  504,  §38. 

See  generally  the  title  "Juries  and 
Jurors." 
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commenced  before  all,  a  part  should  not  be  discharged  but  the  hearing 
should  be  continued  before  all.^^ 

Secrecy  of  Proceedings.  —  Neither  the  commissioners/*  nor  any  other 
officers  of  the  court  should  be  present  during  the  deliberations  of  the 
juj.y.15  1)^^  JQ  some  jurisdictions  the  commissioners  and  the  jury  may 
examine  the  alleged  lunatic  out  of  the  presence  and  hearing  of  his 
counsel.^® 

3.  Presence  and  Representation  of  Alleged  Lunatic.  —  Generally, 
the  alleged  lunatic  or  insane  person  is  entitled  to  be  present  at  the 
inquest. ^^  And  by  statute,  in  some  jurisdictions,  it  is  required  that 
he  be  present,  if  consistent  with  his  health  and  safety."    If  necessary, 


[a]  Any  of  the  commissioners  may 
administer  the  oath.  N.  Y.  Code  Civ. 
Proc,   §2331. 

13.  Tebouts  Case,  9  Abb.  Pr.  (N. 
T.)   211. 

14.  In  re  Kennedy,  55  N.  J.  Eq.  636, 
38  Atl.  419,  wherein  "it  appears  not 
only  that  the  commissioners  remained 
in  the  room  after  the  counsel  and  the 
alleged  lunatic  had  left  the  room,  but 
also  that  they  proceeded  to  charge  the 
jury,  and  inform  them  of  the  issue,  and 
that  they  answered  questions  and  made 
suggestions  as.  to  the  mode  of  ascer- 
taining their  sentiments  on  that  sub- 
ject in  the  use  of  the  ballot."  The 
court  said:  "I  can  find  no  authority 
for  such  practise,  and  I  think  it  would 
be  dangerous  to  give  it  the  approval 
of  the  court." 

[a]  The  consent  by  the  counsel  of 
the  alleged  lunatic  that  the  conunis- 
sioueis  might  be  present  while  the  jury 
was  deliberating  cannot  be  construed 
as  a  consent  to  their  giving  directions 
in  the  nature  of  a  charge  to  the  jury, 
in  his  absence.  In  re  Kennedy,  55  N. 
J.  Eq.  636,  38  Atl.  419. 

15.  Matter  of  Arnhout,  1  Paige  (N. 
Y.)  497,  sheriff  should  not  be  present. 
And  see  Matter  of  Clark,  31  Misc.  339, 
64  N.  Y.  Supp.  984. 

[a]  But  the  fact  that  an  ofl&cer,  in 
charge  of  a  jury  selected  in  proceed- 
ings taken  to  appoint  a  committee  for 
an  incompetent  person,  was  present  for 
a  time  in  the  room  while  the  jury  were 
deliberating,  will  not  invalidate  the  in- 
quisition where  it  appears  that  he  went 
into  the  room  merely  because  of  in- 
clement weather,  that  he  took  no  part 
in  the  deliberations  and  heard  little  of 
them  because  the  room  was  very  large 
and  the  jury  were  not  near  him.  Mat- 
ter of -Clark,  31  Misc.  339,  64  N.  Y. 
Supp.  984. 


16.  In  re  Lindsley,  46  N".  J.  Eq.  358, 
19  Atl.  726.  See  In  re  Kennedy,  55  N. 
J.  Eq.  636,  38  Atl.  419. 

As  to  examination  of  insane  person, 
see  infra,  III,  F,  3. 

17.  Ind. — Fiscus  v.  Turner,  125  Ind. 
46,  24  N.  E.  662.  La.— StafCord  v.  Staf- 
ford, 1  Mart.  N".  S.  551.  Md.— Camp- 
bell's Case,  2  Bland.  209,  217,  20  Am. 
Dec.  360.  Maaa. — See  Chase  v.  Hath- 
away, 14  Mass.  222.  N.  J.— Matter  of 
Vanauken,  10  N.  J.  Eq.  186.  N.  Y. 
Matter  of  Dickie,  7  Abb.  N.  C.  417, 
Matter  of  Hammond,  125  App.  Div. 
865,  110  N.  Y.  Supp.  643.  N.  C— Bethea 
V.  McLennon,  23  N.  C.  523,  refusal  to 
permit  him  to  be  so  present  ground 
for  setting  it  aside.  Pa. — In  re  Lincoln, 
1  Brewst.  392. 

[a]  Where  the  alleged  incompetent 
moves  to  have  a  commission  recon- 
vened because  the  inquiry  by,  it  was 
conducted  without  his  being  present 
or  represented  thereat,  it  is  erroneous 
to  impose  as  a  condition  to  granting 
such  motion  that  he  pay  the  costs  and 
expenses  of  the  moving  party  upon  the 
previous  proceeding.  Matter  of  Ham- 
mond, 125  App.  Div.  865,  110  N.  Y. 
Supp.  643. 

18.  See  the  following:  Ala. — Code, 
1907,  §4348;  Craft  v.  Simon,  118  Ala. 
625,  24  So.  380;  Ex  parte  Trice,  53  Ala. 
546.  Ariz.— Civ.  Code,  1913,  §1132.  Ga. 
Code,  1911,  §3092;  Singer  v.  Middleton, 
135  Ga.  825,  70  S.  E.  662;  Reagan  v. 
Powell,  125  Ga.  89,  53  S.  B.  580;  Allen 
V.  Barnwell,  120  Ga.  537,  48  S.  E.  176. 
Idaho.— Rev.  Code,  1908,  §5784.  Ind. 
Soules  V.  Robinson  (Ind.  App.),  60  JST. 
E.  726.  Kan.— Gen.  St.,  1909,  §§4821, 
8465,  8469,  8470  (no  proceedings  can 
be  had  in  absence  of  alleged  insane) ; 
In  re  Wellman,  3  Kan.  App.  100,  45 
Pae.  726.  Ky.— St,  1909,  §2157;  Louis- 
ville  Title  Co.  V.  Darnell's   Com.,   149 
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an  order  will  be  made  by  the  court  that  the  party  having  the  lunatic 
in  charge  bring  him  before  the  jury  or  commissioners^^  for  the  purposes 
of  an  examination.^" 

Kepresentation.  —  The  alleged  lunatic  may  be  represented^^  at  the  in- 


Ky.  312,  148  S.  W.  369;  Oster  v.  Meyer, 
113  Ky.  181,  67  S.  W.  851;  Crown  Eeal 
Est.  Co.  V.  Rogers'  Com.,  132  Ky.  790, 
117  S.  W.  275,  136  Am.  St.  Eep.  202; 
McAfee  v.  Com.,  3  B.  Hon.  305;  Tipton 
V.  Tipton's  Committee,  30  Ky.  L.  Eep. 
80,  97  S.  "W.  413;  Kelly  v.  Gardner,  25 
Ky.  L.  Eep.  924,  76  S.  W.  531;  Stewart 
V.  Taylor,  23  Ky.  L.  Eep.  577,  63  S.  W. 
783.  Minn. — Eev.  Laws,  1909,  §3856. 
Nev. — Eev.  Laws,  1912,  §6162.  Wash. 
Eeeves'  Appeal,  6  Wash.  271,  33  Pac. 
615.  Wyo.— Comp.  St.,  1910,  §451. 
'  [a]  Such  statutes  are  mandatory 
(1)  and  must  be  strictly  conformed 
with  in  order  to  confer  jurisdiction 
upon  the  court  (Tipton  v.  Tipton's 
Com.,  30  Ky.  L.  Eep.  80,  97  S.  W.  413; 
Kelly  V.  Gardner,  25  Ky.  L.  Eep.  924, 
76  S.  W.  531) ;  (2)  but  the  requirement 
may  be  dispensed  with  under  proper 
circumstances.  Burns'  Ann.  St.  (Ind.), 
1914,  §3103;  Hutts  v.  Hutts,  62  Ind. 
214;  Eoyal  Arcanum  v.  Nicholson,  104 
Md.  472,  65  Atl.  320;  Campbell's  Case, 
2  Bland  (Md.)  209,  217,  20  Am.  Dec. 
360. 

[b]  A  statute  is  not  unconstitu- 
tional merely  because  it  does  not  re- 
quire the  presence  of  the  alleged  luna- 
tic under  all  circumstances,  if  it  re- 
quires his  presence  except  when  such 
presence  would  be  injurious  to  him. 
Chavannes  v.  Priestley,  80  Iowa  316,  45 
N.  W.  766,  9  L.  E.  A.  193. 

19.  Ind. — Jones  v.  Van  Gundy,  16 
Ind.  490.  N.  J.— In  re  Child,  16  N.  J. 
Eq.  498,  citing  Shelf,  on  Lun.  91;  2 
Hoffman's  Ch.  Pr.  252.  N.  Y.— In  Mat- 
ter of  Eussell,  1  Barb.  Ch.  38. 

20.  Jones  v.  Van  Gundy,  16  Ind.  490. 

[a]  The  jury  have  the  right  to  in- 
spect and  examine  the  lunatic,  and  they 
should  do  so  in  every  case  of  doubt 
where  such  an  examination  can  be  had. 
And  in  such  cases  the  commissioners 
should  direct  the  person  in  whose  cus- 
tody the  lunatic  is,  to  produce  him,  or 
to  permit  him  to  attend  upon  the  exe- 
cution of  the  commission.  Where  such 
an  order  is  made,  either  by  the  court, 
or  by  the  commissioners  without  a 
previous  direction  of  this  court,  the 
person    who    prevents    the    attendance 
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pi  the  lunatic  before  the  commission- 
ers and  jury  will  do  it  at  his  peril.  In 
Matter  of  Eussell,  1  Barb.  Ch.  (N.  Y.) 
38. 

[b]  But  in  the  Matter  of  Child,  16 
N.  J.  Eq.  498,  the  court  said:  "A 
commission  may  issue  where  the  al- 
leged lunatic  is  a  non-resident,  or  tem- 
porarily absent  from  the  state,  and 
where  it  is  impossible  for  the  jury  to 
see  him.  Ex  parte  Southcot,  2  Ves. 
sen.  401;  S.  C,  Ambler,  109;  In  the 
Matter  of  Perkins,  2  Johns.  Ch.  C.  124; 
In  the  Matter  of  Petit,  2  Paige  174; 
2  Barb.  Ch.  Pr.  230.  And  where  the 
party  is  in  the  state,  and  acceptable, 
he  may  be  seen  by  some  of  the  com- 
missioners, and  of  the  jurors.  The  ma- 
terial point  is,  that  the  minds  of  the 
jurors  should  be  satisfied.  Ex  parte 
Smith,  1  Swanston,  7  Case  of  Coven- 
hoven,   Saxton,   19." 

[c]  Where  the  oiuestlon  of  the  al- 
leged lunatic's  sanity  is  referred  to  a 
referee,  the  order  should  contain  a  pro- 
vision authorizing  the  referee  to  have 
free  access  to  the  alleged  lunatic  for 
the  purpose  of  personal  examination 
and  that  if  the  referee  should  so  direct 
that  he  be  present  upon  the  execution 
of  the  reference.  Matter  of  Mason,  1 
Barb.  (N.  Y.)  436. 

[d]  The  alleged  lunatic  is  entitled 
to  a  personal  examination  if  he  de- 
mands it,  but  in  the  absence  of  a  ten- 
der on  his  part  it  is  not  error  to  fail 
to  order  such  an  examination.  Fen- 
tress V.  Fentress,  7  Heisk.  (Tenn.)  428. 

[e]  The  fact  that  all  of  the  jurors 
do  not  personally  examine  the  alleged 
lunatic  is  not  fatal  to  the  validity  of 
their  finding.  De  Hart  v.  Condit,  51  N. 
J.  Eq.  611,  28  Atl.  603,  40  Am.  St.  Eep. 
545. 

21.    Colo. — Shapter  v.  Pillar,  28  Oolo. 

209,  63  Pac.  302.  La ^Segur  v.  Pellerin, 

16  La.  63.  Minn. — State  ex  ret.  Kelly  v. 
Kilbourne,  68  Minn.  320,  71  N.  W.  396. 
N.  J. — Matter  of  Vanauken,  10  N.  J. 
Eq.  186.  N.  Y.— Matter  of  Dickie,  7 
Abb.  N.  C.  417;  Matter  of  Fox,  138 
App.  Div.  43,  122  N.  Y.  Supp.  889.  Wis. 
Appeal  of  Eoyston,  58  Wis.  612,  11  N. 
W.  36. 
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quest  by  counsel,  and  under  some    gtatutes    representation    is    im- 
perative.^^ 

4,  Scope  of  Inquiry.  —  The  sole  inquiry  in  the  inquisition  proceed- 
ing, under  some  authorities,  is  whether  the  alleged  lunatic  or  insane 
person  is  incompetent  at  the  time  the  inquest  is  made.^'  The  title  to 
property  is  not  involved  in  such  proceeding  and  a  commission  ap- 


[a]  "The  right  of  the  petitioner; 
and  of  the  alleged  lunatic  to  appear  by 
counsel,  to  challenge  jurors,  and  to  pro- 
duce, examine  and  cross-examine  wit- 
nesses, is  unquestioned."  Matter  of 
Church,  64  How.  Pr.  (N.  Y.)  393. 

[b]  Argviment.  —  The  alleged  luna- 
tic has  a  legal  right  to  argue  the  caise 
through  his  counsel  and  the  commis- 
sioners cannot  lawfully  deprive  him 
of  this  right.  In  the  Matter  of  Church, 
64  How.  Pr.  (N.  T.)  393,  disapproving 
Matter  of  Arnhout,  1  Paige  (N.  T.) 
497. 

[c]  That  the  counsel  representing 
the  alleged  lunatic  in  the  prosecution 
of  the  inquisition  may  be  excluded  at 
the  personal  examination  by  the  com- 
missioners and  jurors,  see  supra,  HI, 
P,  2. 

22.  See  generally  the  statutes,  and 
Kan.  Gen.  St.,  1909,  §8470,  §4821;  In  re 
Wellman,  3  Kan.  App.  100,  45  Pao.  726. 

[a]  In  Indiana  (1)  it  is  made  "the 
duty  of  the  prosecuting  attorney  to  ap- 
pear for  the  person  alleged  to  be  of 
unsound  mind,  in  such  proceeding,  and 
by  proper  defense  to  protect  the  in- 
terests of  such  persons."  Burns'  Ann. 
St.,  1914,  §3101;  Keeley  v.  Keeley,  41 
Ind.  App.  672,  84  N.  E.  767.  (2)  But 
under  a  statute  which  provided  mere- 
ly that  the  prosecuting  attorney  should 
"protect  the  interests  of  all  persons 
of  unsound  mind,"  it  was  held  that 
such  ofScer  was  not  required  to  appear 
and  tepresent  the  alleged  insane  person 
at  the  inquest.  Martin  v.  Motsinger, 
130  Ind.  555,  30  N.  E.  523. 

[b]  Where  the  defendant  in  an  in- 
quisition proceeding  for  lunacy  is  too 
imbecile  to  know  anything  of  the  nat- 
ure of  what  is  being  done,  it  is  proper 
for  the  court  to  intrust  his  interests 
to  the  prosecuting  attorney  as  provided 
by  statute,  and  the  court  after  satis- 
fying himself  of  such  defendant's  con- 
dition may  refuse  to  permit  any  third 
persona,  such  as  attorneys  would  be 
under   the   circumstances,   to   interfere 


with  the  course  of  proceedings.  Chase 
V.  Chase,  163  Ind.  178,  71  N.  E.  485. 

[c]  Even  without  statute  in  Louisi- 
ana. See  Gore  t;.  Barrow,  137  La,  — , 
68  So.  625. 

23.  See  the  following:  N.  T.  Code 
Civ.  Proc,  §2335;  Matter  of  Vail,  137 
App.  Div.  220,  121  N.  Y.  Supp.  958,  af- 
firmed, 199  N.  Y.  560,  93  N.  E.  1133; 
Matter  of  Preston,  113  App.  Div.  732, 
99  N.  Y.  Supp.  312;  In  re  Cook,  53  Hun 
634,  6  N.  Y.  Supp.  720;  Matter  of 
Schrodt,  32  Misc.  540,  67  N.  Y.  Supp. 
244;  Eeals  v.  Weston,  28  Misc.  67,  59 
N.  Y.  Supp.  807?  In  re  Danby,  30  Ch. 
Div.    (Eng.)    320,   34  Wkly.   Eep.   125. 

[a]  It  is  improper  to  determine  that 
the  incompetency  (1)  extended  back 
for  a  period  prior  to  the  inquisition 
{In  re  Cook,  53  Hun  634,  6  N.  Y.  Supp. 
720;  Matter  of  Grote,  31  Misc.  99,  64 
N.  Y.  Supp.  1035),  (2)  though  this  pro- 
cedure varies  from  the  former  practice 
in  New  York,  where  the  inquiry  was 
also  made  as  to  the  length  of  time  the 
lunacy  had  existed.  Matter  of  Demelt, 
27  Hun  480;  In  re  Cook,  53  Hun  634, 
6  N.  Y.  Supp.  720;  Dominick  v.  Dom- 
inick,  10  N.  Y.  St.  32. 

[b]  In  Simpson's  Case,  39  Pa.  Co. 
Ct.  33,  21  Pa.  Dist.  513,  the  court  said: 
"As  to  the  second  question  (as  to 
whether  or  not  the  latitude  of  examina- 
tion of  witnesses  in  proceedings  in  lun- 
acy is  wider  than  that  accorded  to  the 
examination  of  witnesses  in  criminal 
cases)  the  alleged  lunatic  must  not  be 
regarded  or  treated  as  a  criminal.  The 
proceeding  is  to  inquire  into  his  san- 
ity, and  is  a  civil  proceeding.  While 
commissioners  have  the  undoubted  right 
to  have  him  before  them  for  inspection 
and  examination,  this  examination  must 
be  limited  to  inquiries  which  have  for 
their  object  the  finding  and  determina- 
tion of  the  condition  of  his  mind.  He 
must  not  be  bullied,  browbeaten,  or  in- 
sulted, or  unnecessarily  humiliated.  He 
should  be  treated  with  due  courtesy, 
consideration  and  with  gentle  deli- 
cacy." 


Vol.  xm 


466 


INSANE  PERSONS 


pointed  therein  has  no  power  to  settle  a  question  in  regard  thereto.^* 
But  in  some  jurisdictions,  it  has  been  made  the  duty  of  the  commis- 
sion to  inquire  into  the  amount  and  value  of  the  alleged  lunatic's 
property  at  the  time  he  became  a  lunatic,^^  and  to  ascertain  whether 
he  has  alienated  any  of  such  property,  and  if  so  to  whom.^^ 

5.  Evidence.  —  The  verdict  must  be  founded  upon  legal  evidence 
of  the  alleged  lunatic's  conduct,  conversations,  and  demeanor,  supple- 
mented, it  may  be,  by  the  opinions  of  those  who  have  observed  these 
matters  and  by  the  opinions  of  experts.^' 

Time  and  Eight  To  Produce  Evidence.  —  The  alleged  lunatic  has  a  right 
to  introduce  witnesses  in  his  own  behalf.^* 

6.  Questions  of  Law  and  Fact.  —  The  alleged  insanity  is  a  question 
of  fact  for  the  jury  to  determine.^* 


24.  Hughes  v.  Jones,  116  N.  Y.  67, 
22  N.  E.  446,  15  Am.  St.  Eep.  386. 

[a]  Where  the  inquisition  found 
that  the  title  to  certain  lands  was,  at 
the  time,  in  the  lunatic,  this  finding  was 
of  no  force  or  effect  as  against  one 
claiming  title  to  the  lands  under  a 
deed  from  the  lunatic.  Hughes  V. 
Jones,  116  N.  Y.  67,  22  N.  E.  446,  15 
Am.  St.  Eep.  386. 

[b]  Notwithstanding  the  fact  that 
the  statute  provides  that  the  petition 
may  allege  that  the  incompetent  has 
conveyed  his  property  during  the  pe- 
riod of  his  incompetency,  yet  it  is  im- 
proper ■  to  determine  that  the  alleged 
incompetent  has  in  fact  made  such  a 
conveyance.  In  re  Cook,  53  Hun  634, 
6  N.  Y.  Supp.  720;  Matter  of  Grote, 
31  Misc.  99,  64  N.'  Y.  Supp.  1035. 

25.  See  generally  the  statutes,  and 
the  following:  Ky.— St.,  1909,  §2155; 
Upton's  Com.  v.  Bush,  135  Ky.  102,  121 
S.  W.  1005;  Menifee  v.  Ends,  97  Ky. 
388,  30  S.  W.  881;  Frazer  v.  Prazer,  25 
Ky.  L.  Eep.  882,  76  S.  W.  546.  Pa. 
In  re  Heft,  22  Pa.  Co.  Ct.  289.  Wyo. 
Comp.   St.,   1910,   §454. 

[a]  Where  the  unsoundness  of  mind 
is  proved,  and  the  question  is  as  to 
the  degree  of  it,  and  it  appears  that 
the  subject  never  had  any  property  to 
control  until  the  issuing  of  the  com- 
mission, the  court  and  inquest  should 
look  at  the  value  and  importance  of 
the  property  to  be  controlled  by  her, 
and  also  to  the  persons  by  whom  she 
is  surrounded,  and  their  conduct.  In 
the  Matter  of  Sarah  Collins,  18  N.  J. 
Eq.   253. 

26.  In  re  Heft,  22  Pa.  Co.  Ct.  289. 

27.  See   7   Ency.   of   Ev.    444. 

28.  Minn.— Eev.  Laws,   1909,   §3856. 
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N.  J. — Matter  of  Vanauken,  10  N.  J. 
Eq.  186.  N.  Y.— Matter  of  Payn,  8 
How.  Pr.  220;  Matter  of  Dickie,  7  Abb. 
N.  C.  417;  In  re  Eush,  53  N.  Y.  Supp. 
581,  incompetent  may  testify  in  his  own 
behalf.  Pa. — Plank's  Case,  5  Clark  35; 
In  re  Lincoln,  1  Brewst.  392.  Utah. 
Mosby  V.  Gibson,  17  Utah  257,  54 
Pac.  121. 

[a]  In  State'  ex  ret  Gardiner  v. 
Dickman,  175  Mo.  App.  543,  157  S.  W. 
1012,  the  court  said:  "In  many  cases 
in  which  insanity  inquiries  have  been 
before  our  appellate  courts  and  in  the 
great  majority  of  which  it  appears  that 
they  were  contested  and  the  testimony 
of  witnesses  produced  by  the  inform- 
ant as  well  as  by  the  party  proceeded 
against  heard,  there  is  no  intimation 
to  the  effect  that  each  party  had  not  a 
right   to   produce   witnesses." 

[b]  Coinmission  should  adjourn,  (1) 
if  necessary,  for  reasonable  time  to  en- 
able alleged  insane  person  to  procure 
evidence.  Matter  of  Jewell,  26  N.  J. 
Eq.  298.  (2)  In  Matter  of  Baird,  8  N. 
Y.  St.  493,  it  appeared  that  the  al- 
leged lunatic  had  been  in  confinement 
for  a  number  of  years  and  dui;ing  that 
time  had  ben  visited  principally  by 
those  who  petitioned  for  his  confine- 
ment and  physicians  employed  by  them. 
The  court  said:  "It  results  from  this, 
that  the  alleged  lunatic  is  deprived  of 
the  means  of  procuring  evidence  as  to 
his  condition  since  his  commitment  to 
the  asylum.  I  think,  therefore,  that 
the  commission  should  be  ordered  to 
adjourn  for  a  reasonable  time  to  en- 
able Mr.  Baird  to  procure  evidence  as 
to  his  present  condition  and  compe- 
tency  to    transact   his   own   business." 

29,     Matter  of  Church,  64  How.  Pr. 
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7.  Instructions.*"  —  The  jury  should  receive  instructions  on  the 
questions  involved,  as  in  other  civil  actions.^^ 

8.  Finding  and  Return.  —  The  finding  of  the  commission  or  ver- 
dict of  the  jury,  where  the  issue  is  tried  by  a  jury,  should  distinctly 
determine  whether  the  subject  of  the  inquisition  is  a  lunatic,  an  idiot, 
or  person  of  unsound  mind  and  mentally  incapable  of  governing  him- 
self or  managing  his  affairs.^^  It  is  not  now  generally  necessary  that 
the  finding  use  the  specific  term  "lunatic"  or  " lunacy, "^^  it  being 
sufficient  if  an  equivalent  description  be  used.^*  The  expression  used, 
however,  must  be  substantially  equivalent  to  words  used  in  the 
statute.^^ 


(N.  Y.)  393;  Matter  of  Lewia,  57  Mise. 
670,  109  N.  Y.  Supp.  1112. 

30.  See  generally  the  title  "Instruc- 
tions." 

31.  See  Shafer  v.  Shafer,  181  Ind. 
244,  104  N.  E.  507;  and  the  title  "Jur- 
ies arid  Jurors." 

[a]  The  neglect  of  the  commis- 
sioners to  charge  certain  pertinent  re- 
quests made  on  behalf  of  the  alleged 
lunatics,  will  not  necessarily  lead  to 
the  quashing  of  the  inquisition.  When 
it  appears  that  the  commissioners  did 
charge  the  jury,  but  their  charge  is  not 
laid  before  the  court,  and  it  is  not 
made  to  appear  that  they  did  not  prop- 
erly instruct  the  jury  in  the  matters 
which  were  the  subject  of  the  requests, 
the  inquisition  should  not  be  quashed. 
In  re  Comfort,  63  N.  J.  Eq.  377,  53  Atl. 
133. 

32.  See  the  following:  Kan. — Caple 
V.  Drew,  70  Kan.  136,  78  Pac.  427; 
Martin  v.  Stewart,  67  Kan.  424,  73  Pac. 
107.    Ky.— Menifee  v.  Ends,  97  Ky.  388, 

30  S.  W.  881.     N.  H.— H v.  S , 

4  N.  H.  60.  N.  J.— In  re  Dayton  (N. 
J.  Eq.),  57  Atl.  871;  Lindsley's  Case, 
44  N.  J.  Eq.  564,  15  Atl.  1,  6  Am.  St. 
Eep.  913.  N".  Y. — Matter  of  Morgan,  7 
Paige  236;  Matter  of  Rogers,  9  Abb. 
N.  G.  141.  .N.  C— Armstrong  v.  Short, 
8  N.  C.  11.  Pa.— Com.  v.  Reeves,  140 
Pa.  258,  21  Atl.  315;  Com.  v.  Schneider, 
59  Pa.  328;  M'Elroy's  Case,  6  Watts  & 
S.  451;  In  re  Gaul's  Estate,  7  W.  N.  C. 
522.  Eng. — Tlx  •parte  Cranmer,  12  Ves. 
Jr.  445,  33  Eng.  Reprint  168;  Ex  parte 
Barnsley,  3  Atk.  168,  26  Eiig.  Reprint 
899. 

[a]  "It  is  clear  that,  at  the  time  of 
the  Revolution,  the  English  court  of 
chancery  required  that  the  return 
should  show  that  the  individual  was  so 
far  bereft  of  reason  as  to  justify  his 
being  deprived  of  power  over  both  his 


person  and  his  estate.  A  return  that 
the  party  was  an  idiot,  or  a  lunatic,  or 
non  compos  mentis,  or  of  unsound  mind, 
was  sufficient,  because  each  of  those 
terms  imported  such  a  deprivation  of 
sense  as  rendered  the  sufferer  unfit  for 
self-control,  as  ■yyell  as  for  the  man- 
agement of  his  affairs.  Ex  parte  Barn- 
sley, 3  Atk.  168;  1  Coll.  on  Lun.  148; 
Shelf,  on  Lun.  *108.  These  words  were 
not  &l»Solutely  essential,-  but,  if  omit- 
teij,  ^pi'ds  of  equal  significance  were 
requiKgd,  Lord  Hardwicke  saying  (3 
Atk.  ffl);  'It  is  not  a  variance  in  the 
wqr^B,  but  in  the  sense  and  meaning, 
thftt*  ■'^ill  quash  the  iiiquisition. '  ' ' 
In  re  Lindsley,  44  N.  J.  Eq.  564,  15 
Atl.  1,  6  Am.  St.  Rep.  913. 

[b]  "The  inquisitioil  finding  the 
lunacy  declares,  'that  at  the  tiine  of 
the  taking  the  inquisition  A.  B.  is  a 
lunatic,  and  does  not  enjoy  lucid  in- 
tervals, so  that  he  is  not  sufficient  for 
the  government  of  himself,  his  lands, 
etc.'"  In  re  Milne,  11  Grant's  ^Ch. 
(U.  C.)   153,  159. 

[c]  Findings  held  sufficient  in  the 
following  cases:  N.  J. — Hill's  Case,  31 
N.  J.  Eq.  203.  N.  Y.— Matter  of  Pres- 
ton, 46  Misc.  46,  93  N.  Y.  Supp.  283. 
Pa. — Haggerty  v.  Haggerty,  44  Pa.  Su- 
per. 417. 

33.  Matter  of  Rogers,  9  Abb.  N.  C. 
(N.  Y.)  141;  Matter  of  Preston,  113 
App.  Div.  732,  99  N.'  Y.  Supp.  312. 

34.  Armstrong  v.  Short,  8  N.  O.  11, 
as  that  he  is  of  "insane  mind." 

35.  The  jury  should  find  whether  the 
party  is  of  unsound  mind  or  not,  al- 
though they  may  not  find  that  he  is  a 
lunatic  in  the  popular  sense  of  the 
word.  Conover's  Case,  28  N.  J.  Eq.  330. 

[a]  Insufficient  Findings. — A  finding 
that  the  subject  of  the  inquiry  is  feeble 
in  mind  incapable  of  managing  busi- 
ness affairs,  and  a  typical  imbecile,  is 
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It  is  not  sufficient  merely  to  find  that  the  subject  of  the  inquiry  is 
incapable  of  managing  his  person  or  affairs,^*  though  such  a  finding 
together  with  a  finding  that  such  person  is  of  unsound  mind  is  gen- 
erally sufficient.^'  It  is  not  necessary  that  the  finding  should  state 
whether  the  lunatic  has  lucid  intervals.'*    The  finding  on  the  commis- 


not  a  finding  of  insanity  within  the 
statutory  meaning  of  the  term  and  fur- 
nishes the  probate  court  no  authority 
to  appoint  a  guardian  for  such  feeble- 
minded person.  Caple  v.  Drew,  70  Kan. 
136,  78  Pac.  427. 

[b]  Likewise,  an  inquisition  finding 
that  the  person  proceeded  against  was 
an  imbecile  and  has  been  so  since  birth 
was  not  sufficient,  being  bad  for  using 
the  word  imbecile  which  was  not  the 
language  of  the  statute.  In  re  Gaul's 
Estate,  7  W.  N.  C.  (Pa.)  522. 

[c]  A  finding  that  the  alleged  in- 
competent "is  so  far  debilitated  in  his 
mind,  that  he  is  not  equal  to  the  gen- 
eral management  of  his  affairs ' '  is  am- 
biguous and  the  inquisition  should  be 
quashed.  Ex  parte  Craumer,  12  Ves. 
Jr.  445,  33  Eng.  Eeprint  168, 

36.  Armstrong  v.  Short,  8  N.  O.  11. 

[a]  A  return,  that  the  "mindis  im- 
paired by  age  and  other  causes,,  and 
that  she  is  not  capable  of  managing 
her  own  affairs,"  is  insufficient.  Mat- 
ter of  Lindsley,  43  N.  J.  Eq.  9,  10  Atl. 
549.  See  also  Matter  of  Baumont,  1 
Whart.   (Pa.)   52,  29  Am.  Dec.  33. 

[b]  A  finding  that  the  alleged  in- 
competent "is  incapable  of  governing 
and  managing  her  property"  but  that 
she  is  not  incapable  of  managing  her 
person,  is  not  sufficient  to  warrant  the 
appointment  of  a  committee  of  an  al- 
leged insane  person.  Matter  of  Pen- 
field,  162  App.  Div.  888,  148  N.  Y.  Supp. 
439. 

37.  See  the  following:  Ala.— Craft 
V.  Simon,  118  Ala.  625,  24  So.  380.  Ind. 
Cochran  v.  Amsden,  104  Ind.  282,  3  N. 
E.  934.  N.  Y.— Matter  of  Mason,  1 
Barb.  436;  Matter  of  Eogers,  9  Abb. 
N.  C.  141.  N.  C.—In  re  Denny,  150  N. 
C.  423,  64  S.  E.  187;  In  re  Anderson,  132 
N.  C.  243,  43  S.  E.  649;  Bethea  v.  Mc- 
Lennon,  23  N.  C.  523.  Pa.— M 'Elroy 's 
Case,  6  Watts  &  S.  451;  Haggerty  v. 
Haggerty,  44  Pa.  Super.  417. 

[a]  An  inquisition  which  states  that 
the  subject  thereof  "is  an  incompetent 
person  and  is  unfit  to  manage  his  af- 
fairs. That  such  infirmity  manifests 
itself  in  weakness  of  mind, ' '  brings  the 
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case  within  th^e  statute  and  confirma- 
tion thereof  should  be  made.  Matter  of 
Clark,  57  App.  Div.  5,  67  N.  Y.  Supp. 
631,  reverting  31  Misc.  339,  64  N.  Y. 
Supp.  984. 

[b]  In  Kiehne  «.  WeBsell,  53  Mo. 
App.  667,  the  verdict  was  merely  that 
A.  W.  "is  insane."  The  court  said: 
"The  verdict  was  unquestionably  in- 
formal, yet  a  finding  of  insanity  suffi- 
ciently implies  an  incapacity  on  the 
part  of  the  lunatic  to  manage  his  own 
affairs,  so  as  to  warrant  the  appoint- 
ment of  a  guardian  for  him,  and,  where 
he  himself  does  not  object;  other  per- 
sons should  not  be  heard  to  object  that 
the  appointment  was  unwarranted." 

[c]  Zinglaud. — In  Lord  Donegal's 
Case,  2  Vea.  Sen.  407,  28  Eng.  Eeprint 
260,  the  Lord  Chancellor  said  that 
"though  a  jury  finds,  that  one  is  in- 
capable of  managing  his  affairs,  yet 
such  a  finding  is  not  sufficient,  but  they 
must  expressly  find  him  to  be  of  un- 
sound mind."  "There  has  been  an 
alteration  since  Lord  Hardwicke's 
time;  and  eommissions  in  the  nature 
of  those  of  lunacy,  are  now  applied  to 
cases,  where  there  is  such  an  imbecility 
of  mind  as  renders  a  person  incom- 
petent to  the  management  of  his  af- 
fairs, or  liable  to  be  imposed  pn.  See 
in  Eidgeway  r.  Darwin,  8  Ves.  65,  66. 
Ex  parte  Cranmer,  12  Ves.  445,  447, 
etc.  The  proper  return  to  such  a  com- 
mission is  'that  the  party  is  of  un- 
sound mind;  so  that  he  is  not  suffi- 
cient for  the  government  of  himself,' 
etc.;  and  a  return,  'that  he  is  so  de- 
bilitated as  to  be  incapable  of  the 
general  management,'  etc.,  being  too 
loose,  was  quashed,  and  a  new  commis- 
sion issued,  12  Ves.  445."  That  the 
proper  finding  is  that  person  is  of  "un- 
sound mind,"  see  Matter  of  Bruges,  1 
Myl.  &  Cr.  278,  40  Eng.  Eeprint  381. 

38.  Hill's  Case,  31  N.  J.  Eq.  203; 
Ex  parte  Wragg,  5  Ves.  Jr.  450,  31  Eng. 
Eeprint  677. 

[a]  In  Hill's  Case,  31  N.  J.  Eq.  203, 
the  court  said:  "The  practice  of  in- 
serting in  the  return  a  finding  on  the 
subject    of   lucid   intervals,   is   derived 
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sion  must  be  couched  in  the  words  of  the  commission  or  in  equivalent 
language,  under  some  authorities.^' 

The  finding  on  the  inquisition  is  signed  by  the  jurors  concurring  therein 
and  by  the  commissioners  or  a  majority  of  them  and  annexed  to  the 
commission.*" 

Eetum.  —  The  commission  and  finding  thereon  must  be  returned  by 
the  commissioners  or  jurors  and  filed  with  the  clerk  of  the  court*^  under 
some  statutes.    The  evidence  need  not  be  returned,  however,*^  unless 


from  the  ancient  practice  under  the 
writ  de  lunatico  inquirendo,  which  was 
applicable  only  to  those  who  were  al- 
leged to  be  lunatics  according  to  the 
signification  of  the  term  as  it  was  then 
understood.  Anciently,  only  those  in- 
sane persons  who  enjoyed  lucid  inter- 
vals were  regarded  as  lunatics;  the 
mental  disorder  being  thought  to  be  de- 
pendent on  the  moon,  and,  therefore  in- 
termittent. 1  Bla.  Com.  304;  Collinson 
on  Lunatics  37.  Commissions  in  the 
nature  of  the  writ  de  lunatico  inquir- 
endo. .  .  .  With  modern  vie,ws,  under 
modern  practice,  there  appears  to  be 
no  reason,  except,  perhaps,  the  pro- 
priety of  describing  the  malady  by 
stating  its  character,  for  finding 
whether  the  lunatic  has  or  has  not 
lucid  intervals.  Those  who  are  of  un- 
sound mind,  but  with  intervals  of  san- 
ity, require  the  protection  of  the  courts 
in  regard  to  their  property  quite  as 
much  as  those  whose  condition  is  that 
of  continued  unabating  insanity;  for, 
obviously,  the  contracts  of  the  latter 
would  be  far  more  easily  avoided,  than 
those  of  the  former.  And  if  the  court 
takes  charge  of  those  who,  though  in- 
sane, have  lucid  intervals,  of  course  it 
will  do  so  in  the  ease  of  those  who 
have  no  such  intervals.  Lord  Eldon 
quashed  a  return,  'A  lunatic  enjoying 
lucid  intervals,  and,  during  such,  cap- 
able of  managing  his  affairs,'  and  ord- 
ered a  new  commission,  although  it  was 
urged,  on  behalf  of  the  lunatic,  in  op- 
position, that  it  appeared  by  the  re- 
turn that  he  was  capable  of  managing 
his  affairs.  Ex  parte  Atkinson,  Jacob 
333." 

39.  Matter  of  Lindsley,  it  N.  J.  Eq. 
9,  10  Atl.  549,  affirmed,  44  N.  J.  Eq.  664, 
6  Am.  St.  Eep.   913. 

[a]  In  re  Dayton  (N.  J.  Eq.),  57 
Atl.  871,  the  court  said:  "It  is,  of 
course,  true  that  the  return  need  not 
use  the  exact  language  of  the  eommis- 
eion.    But  it  must  show  a  finding  in 


response  to  its  requirements.  If  there 
appeared  a  finding  of  mental  unsound- 
ness and  a  finding  of  incapacity  so 
joined  that  the  latter  could  be  read  as 
dependent  on  the  former,  it  is  pos- 
sible that  the  requirements  of  the  com- 
mission could  be  held  to  be  fulfilled. 
But  in  dealing  with  a  matter  affecting 
the  liberty  of  the  person  and  the  man- 
agement of  the  property  of  an  alleged 
lunatic  the  court  ought  to  require  a 
return  in  unambiguous  language." 

As  to  form  and  contents  of  commis- 
sion, see  supra,  III,  B,  2. 

40.  Territory  ex  rel.  McCann  v. 
Sheriff,  6  Mont.  297,  12  Pac.  662;  N.  T. 
Code  Civ.  Proc,  §2332;  Matter  of 
Lewis,  57  Misc.  670,  109  N.  Y.  Supp. 
1112. 

[a]  In  New  York  if  twelve  jurors 
concur  in  a  finding,  then  a  finding  has 
been  made  and  the  inquisition  must  be 
signed  by  the  jurors  whose  concurrence 
makes  the  finding.  The  signing  by  the 
commissioners  is  made  mandatory, 
whatever  be  their  views  as  to  the  jury's 
finding.  This  is  so  because  the  sign- 
ing by  the  commissioners  is  prescribed 
simply  for  authentication  by  them  of 
the  regularity  of  the  inquisition  and 
not  as  to  the  merits  of  the  jury's  de- 
termination. Matter  of  Lewis,  57  Misc. 
670,  109  N.  Y.  Supp.  1112. 

[b]  Statement  That  Commissioners 
Do  Not  Concur  With  Jury. — The  valid- 
ity of  the  inquisition  is  not  impaired 
by  a  statement,  attached  to  it  by  the 
commissioners,  that  two  of  them  do 
not  concur  with  the  finding  of  the  jury. 
Matter  of  Lewis,  57  Misc.  670,  109  N. 
Y.    Supp.    1112. 

41.  See  generally  the  statutes,  and 
Baum  V.  Greenwald,  95  Miss.  765,  49 
So.  836;  N.  Y.  Code  Civ.  Proc,  §2332. 

42.  Miss. — ^Baum  v.  Greenwald,  95 
Miss.  765,  49  So.  836.  N.  J.— Case  of 
Covenhoven,  1  N.  J.  Eq,  19.  Pa. — In  re 
Lincoln,  1  Brewst.  392, 

[a]    In  Baum  v.  Greenwald,  95  Miss. 
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a  statute  either  expressly  or  impliedly  requires  it  to  be  done.*' 
Upon  the  death  of  the  alleged  lunatic,  pending  an  inquiry  before  a  com- 
missioner and  jury,  it  is  their  duty  to  report  the  fact  of  such  death  ;** 
and  they  may  report  also  what  was  done  by  them  prior  thereto;*' 
but  they  have  no  power  to  report  as  to  the  fact  of  lunacy,  or  the 
existence  of  probable  cause  for  the  proceeding.*^ 

The  return  shoiUd  be  signed  by  the  number  of  jurors  specified  in  the 
statute.*^ 

G.  Confirming  or  Setting  Aside,  and  Awarding  New  Trial. 
1.  In  General.  —  Statutes  in  some  states  provide  that  upon  a  return 
of  the  commission  with  the  inquisition  taken  thereunder,  or  the  render- 
ing of  a  verdict  of  the  jury  upon  the  question  submitted  to  it  by  the 
order  for  a  trial  by  jury,  the  court  must  either  direct  a  new  trial  or 
hearing  or  make  such  a  final  order  upon  the  petition  as  justice  re- 
quires.*^ Whether  the  court  will  confirm  the  finding  rests  entirely 
in  its  discretion,  however.*^  While  the  finding  should  not  extend 
beyond  the  proper  scope  of  the  inquiry  as  prescribed  by  the  statute ;°° 
an  error  in  this  respect  will  not  prevent  the  confirmation  of  the  other 


765,  49  So.  836,  the  court  said:  "It 
was  not  at  all  necessary  for  any  of  the 
testimony  taken  before  the  jury  on 
th^  trial  to  be  reduced  to  writing;  but, 
since  such  testimony  was  taken,  it  con- 
stitutes a  part  of  the  proceedings  and 
may  be  read  and  considered  by  the 
chancellor  when  the  matter  comes  up 
on  motion  for  approval." 

43.  Matter  of  Marks,  84  Misc.  628, 
147  N.  Y.  Supp.  843;  Davis  v.  Norvell, 
87  Tenn.  36,  9  8.  W.  193. 

[a]  Stenographic  Report  Unneces- 
sary.— In  Matter  of  Marks,  84  Misc. 
628,  147  N.  Y.  Supp.  843,  the  judge  de- 
livering the  opinion,  said:  "I  do  not- 
mean  to  hold  that  the  testimony  on  such 
a  hearing  should  be  taken  by  a  stenog- 
rapher. The  statute  would  have  been 
met,  in  my  opinion,  by  the  commis- 
sioner writing  out  the  testimony  in  nar- 
rative form  and  having  the  witness 
sign  and  verify  it  before  him  and  in 
the  presence  of  the  jury,  and  thus  a 
record  upon  which  the  court  could  act 
would  have  been  presented." 

[b]  By  Clerk  of  County  Court. 
Davis  v.  Norvell,  87  Tenn.  36,  9  S.  W. 
193. 

44.  Ebling's  Estate,  134  Pa.  227,  19 
Atl.  847. 

45.  Ebling's  Estate,  134  Pa.  227,  19 
Atl.  847. 

46.  Ebling's  Estate,  134  Pa.  227,  19 
Atl.   847. 

47.  Com.  ex  ret  Vance  v.  Boberts, 
1  Chester  Co.   (Pa.)  24. 
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[a]  A  report  of  the  finding  of  a 
jury,  signed  and  concurred  in  by  less 
than  the  required  number  of  jurors  is 
but  a  return  that  the  jurors  failed  to 
agree.  Marple's  Case,  15  Pa.  Co.  Ct. 
310. 

[b]  Where  the  commission  is  di- 
rected to  eighteen  men,  any  twelve  of 
whom  may  execute  it,  the  fact  that  the 
return  is  made  by  more  than  twelve 
does  not  vitiate  the  proceeding.  Field 
&  Adams  v.  Lucas,  21  Ga.  447,  68  Am. 
Dec.  465. 

48.  See  generally  the  statutes,  and 
N.  Y.  Code  Civ.  Proc,  §2336;  Matter 
of  Clapp,  20  How.  Pr.  (N.  Y.)  385; 
Matter  of  Mason,  51  Hun  138,  4  N.  Y. 
Supp.  664;  Jackson  v.  Jackson,  37  Hun 
(N.  Y.)  306;  Matter  of  Marks,  84  Misc. 
628,  147  N.  Y.  Supp.  843. 

[a]  In  North  Carolina,  the  report 
of  a  jury  in  an  inquisition  of  lunacy 
need  not  be  formally  "confirmed"  by 
the  clerk  of  the  superior  court,  the 
statute  only  requiring  it  to  be  "filed 
and  recorded."  Sims  v.  Sims,  121  N. 
C.  297,  28  S.  E.  407,  61  Am.  St.  Eep. 
665,  40  L.  E.  A.  737. 

49.  Matter  of  Eogers,  9  Abb.  N.  C. 
(N.  Y.)  141;  Matter  of  Abbey,  53  Hun 
631,  6  N.  Y.  Supp.  437;  Matter  of 
Marks,  84  Misc.  628,  147  N.  Y.  Supp. 
843;  Matter  of  Lewis,  57  Misc.  670, 
109  N.  Y.  Supp.  1112;  Matter  of  Pres- 
ton, 43  Misc.  550,  89  N.  Y.  Supp.  517, 
confirmation  properly  refused. 

50.  See  supra,  HI,  F,  8. 
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findings,  including  the  jBnding  of  incompetency  at  the  date  of  the 
inquisition.^^ 

Notice  of  a  motion  to  confirm  the  finding  of  a  jury  must  be  given 
the  alleged  lunatic.^^  Upon  such  a  motion,  objections  to  the  com- 
petency and  materiality  of  evidence  may  be  raised  and  insisted  upon, 
and  the  rulings  of  the  commissioners  admitting  or  excluding  evidence 
reviewed."^ 

An  order  of  confirmation  cannot  give  validity  to  a  verdict  by  a 
jury  summoned  and  appearing  before  a  partially  constituted  com- 
mission.^* 

2.  Setting  Aside  Inquisition.  —  Both  under  and  in  the  absence  of 
statute,  the  court  may  set  aside  an  inquisition,^^  and  award  a  new- 
commission  or  trial,^^  for  any  irregularity  in  the  inquisition  proceed- 
ings, as  where  the  proceedings  do  not  conform  to  the  requirements  of 
the  statute,  and  the  like,^'  or  because  the  facts  do  not  justify  the 


51.  Gridley  v.  College  of  St.  Fran- 
cis Xavier,  137  N.  Y.  327,  33  N.  E. 
321;  In  re  Cook,  53  Hun  634,  6  N.  Y. 
Supp.  720;  Matter  of  Grote,  31  Misc.  99, 
64  N.  Y.  Supp.   1035. 

52.  As  to  necessity  of  notice  of  ap- 
plication to  appoint  committee  or 
guardian,  see  infra,  IV,  B,  4,  a. 

53.  Matter  of  Church,  64  How.  Pr. 
(N.  Y.)   393. 

54.  Matter  of  Bischoff,  80  App.  Div. 
326,  80  N.  Y.  Supp.  917. 

55.  See  the  following:  Mo. — State 
ex  ret  Nolte  v.  McQuillin^  246  Mo.  586, 
151  S.  W.  444;  In  the  Matter  of  Mar- 
quis, 85  Mo.  615.  N.  J.— Fitzgerald's 
Case,  30  N.  J.  Eq.  59;  Lawrence's  Case, 
28  N.  .1.  Eq.  331.  N.  Y.— Carter  v. 
Beckwith,  128  N.  Y.  312,  28  N.  E.  582; 
Matter  of  Kogers,  9  Abb.  N.  C.  141 
(discretionary) ;  Matter  of  Church,  64 
How.  Pr.  393;  In  re  Mason,  51  Hun  138, 
4  N.  Y.  Supp.  664;  Matter  of  Marks, 
84  Misc.  628,  147  N.  Y.  Supp.  843.  S.  C. 
Medlock  v.  Cogburn,  1  Eich;  Eq.  477. 

[a]  New  York.^ — "It  seems  to  have 
been  well-settled  before  the  adoption 
of  the  Code  of  Civil  Procedure  that 
such  an  inquisition  might  be  set  aside 
by  the  court  for  irregularity,  ...  or 
where  the  facts  did  not  justify  the 
findings  of  the  jury.  ...  If  this  rule 
has  not  been  changed  by  the  provis- 
ions of  the  Code,  then  it  is  quite  ob- 
vious that  the  court  possessed  the 
power,  in  its  discretion,  to  set  aside 
such  inquisition  and  to  grant  a  new 
trial."  Matter  of  Mason,  51  Hun  138, 
4  N.  Y.  Supp.  664. 

[b]  Where,  upon  proceedings  in  a 
probate   court   appearing   on   the   face 


of  the  record  to  be  regular,  a  person 
has  been  found  to  be  insane  and  has 
been  placed  in  a  state  hospital  as  pro- 
vided by  statute,  that  court  is  not 
bound  to  set  aside  the  adjudication  and 
try  the  matter  anew  on  the  motion  of 
the  patient  based  upon  his  allegation 
that  he  was  not  insane  when  the  ad- 
judication was  made.  In  re  Johnson,  92 
Kan.  59,  139  Pac.  1161. 

56.  N.  J.— Fitzgerald 's  Case,  30  N. 
J.  Eq.  59;  Xawrence's  Case,  28  N.  J. 
Eq.  331.  N.  Y.— Matter  of  Mason,  51 
Hun  138,  4  N.  Y.  Supp.  664.  S.  0. 
Medlock  v.   Cogburn,   1   Eich.   Eq.  477. 

[a]  The  New  York  statute  (.Oode 
Civ.  Proc,  §2336)  does  not  restrict  the 
power  of  the  court  to  grant  a  new 
trial  to  a  case  in  which  a  proper  in- 
quisition has  been  returned  to  the 
court.  Matter  of  Mason,  51  Hun  138, 
4  N.  Y.  Supp.  664. 

57.  In  re  Mason,  51  Hun  138,  4  N. 
Y.  Supp.  664. 

[a]  If  the  required  notice  of  the 
proceedings  be  not  given,  upon  the  mo- 
tion of  any  person  entitled  to  be  heard, 
a  court  having  jurisdiction  of  the  mat- 
ter may  set  those  proceedings  aside. 
EX.— Eddy  v.  People,  15  111.  386.  N.' J. 
Matter  of  Whitenack,  3  N.  J.  Eq.  252. 
N.  Y. — Gridley  v.  College  of  St.  Fran- 
cis Xavier,  137  N.  Y.  327,  33  N.  E.  321. 

[b]  The  denial  of  the  alleged  luna- 
tic's right  to  be  present  at  the  inquest 
is  a  good  cause  for  setting  aside  the 
inquisition.  Bethea  v.  McLennon,  23 
N.  C.  523.  See  also  Matter  of  Ham- 
mond, 125  App.  Div.  865,  110  N.  Y. 
Supp.  643,  wherein  an  alleged  lunatic 
not  having  been  represented  at  the  va> 
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finding  of  the  jury,^*  or  the  finding  or  judgment  is  procured  by  fraud.^" 
So  also,  if  the  finding  of  the  jury  was  induced  by  any  bias  or  opinion 
of  the  jurors  previously  formed,  there  should  be  a  new  commission  or 


quiaition  moved  to  set  aside  the  finding 
and  have  the  commission  reconvened 
in  order  that  he  might  be  given  a  rea- 
sonable opportunity  to  defend,  and  his 
motion   was   granted. 

[c]  Irregularities  In  Selecting  Jury. 
Matter  of  Wagner,  6  Paige  (N.  Y.)  11. 

[d]  Improper  interference  vrith 
jury  is  also  ground  for  setting  aside  in- 
quisition and  awarding  new  trial.  Mat- 
ter of  Arnhout,  1  Paige  (N.  Y.)  497. 

[e]  The  substitution  of  a  new  com- 
missioner for  one  appointed  by  the 
chancellor,  without  his  approval  or  con- 
firmation, no  one  of  the  commissioners 
being  a  master  of  the  court,  is  such  an 
irregularity  as  would  set  aside  the  in- 
quisition if  urged  for  that  purpose  at 
or  before  the  motion  for .  confirmation, 
but  would  be  without  effect,  upon  the 
argument  of  a  rule  to  show  cause  why 
a  commission  should  not  issue.  In  the 
Matter  of  Sarah  Collins,  18  N.  J.  Eq. 
253. 

[f]  The  presence  of  commissioners 
during  the  deliberations  of  the  jury  is 
ground  for  setting  the  inquisition  aside. 
In.  re  Kennedy,  55  N.  J.  Eq.  636,  38  Atl. 
419. 

[g]  A  refusal  to  adjourn  an  Inquisi- 
tion for  a  reasonable  time,  that  the 
party  may  make  the  necessary  prepar- 
ation for  trial,  when  he  has  been  pre- 
vented from  making  that  preparation 
by  the  day  named  in  the  notice,  is 
good  ground  for  setting  aside  the  in- 
quisition. In  the  Matter  of  Kenneth 
Jewell,  26  N.  J.  Eq.  298. 

[h]  Errors  on  the  part  of  the  com- 
missioners In  admitting  or  excluding 
evidence  will  authorize  the  court  to  set 
aside  the  commission.  Matter  of 
Church,  64  How.  Pr.   (N.  Y.)   393. 

[i]  The  fact  that  only  part  of  the 
jurors  visited  the  alleged  lunatic  for 
personal  examination  of  him  is  not 
suflficient  ground  for  setting  aside  the 
inquisition,  where  the  presence  of  all 
the  jurors  at  such  an  examination  is 
not  necessary.  De  Hart  v.  Condit,  51 
N.  J.  Eq.  611,  28  Atl.  603,  40  Am.  St. 
Rep.  545. 

58.  See  the  following:  Mo. — State 
ex  rel.  Nolte  v.  McQuillin,  246  Mo.  586, 
151  S.  W.  444.  W.  J.— Davenport's 
Case,    63   N.   J.   Eq.   342,   50   Atl.   441; 
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Perrine's  Case,  41  N.  J.  Eq, '  409,  5 
Atl.  579;  Fitzgerald's  Case,  30  N.  J. 
Eq.  59  (return  that  alleged  lunatic  was 
not  a  lunatic  set  aside  and  new  com- 
mission ordered,  after  personal  exam- 
ination by  the  court);  Lawrence's 
Case,  28  N.  J.  Eq.  331.  N.  Y.—In  re 
Mason,  51  Hun  138,  4  N.  Y.  Supp.  664. 

[a]  The  court  of  chancery  (1)  has 
a  right  to  discharge  an  inquisition  of 
lunacy,  upon  a  mere  examination  of 
the  alleged  lunatic^  in  connection  with 
the  evidence  produced  before  the  jury, 
without  subjecting  him  to  the  expense 
of  an  issue  or  a  traverse,  where  upon 
such  an  examination  and  evidence,  it 
is  evident  that  the  jury  erred.  In  re 
Eussell,  1  Barb.  Ch.  (N.  Y.)  38.  And 
see  Matter  of  Lasher,  2  Barb.  Ch.  (N. 
Y.)  97;  In  re  Milne,  11  Grant's  Ch.  (U. 
C.)  153,  quoting  from  Shelford  on  Lun- 
acy, at  page  119.  (2)  But  where  no 
change  has  taken  place  in  the  situa- 
tion of  the  lunatic,  since  the  execution 
of  the  commission,  it  must  be  a  clear 
case  of  mistake,  or  of  undue  prejudice, 
on  the  part  of  the  jury,  to  authorize 
the  court  to  do  so.  In  the  Matter  of 
Eussell,  1  Barb.  Ch.  (N.  Y.)  38. 

[b]  "The 'power  to  'direct  a  new 
trial  or  hearing,  or  make  such  a  final 
order  upon  the  petition  as  justice  re- 
quires,' clearly  contemplates  a  judicial 
determination  upon  the  sufficiency  of 
the  evidence  taken  upon  the  inquiry." 
Matter  of  Marks,  84  Misc.  628,  147  N. 
Y.  Supp.  843. 

[c]  "There  is  no  doubt  (1)  that 
an  inquisition,  like  a  verdict  in  an  ac- 
tion at  law,  may  be  set  aside  when  it 
is  without  substantial  support  in  the 
evidence."  Davenport's  Case,  63  N. 
J.  Eq.  342,  50  Atl.  441.  (2)  The  same 
is  true  where  the  verdict  is  Against 
the  weight  of  the  eviden(fe.  Lawrence's 
Case,  28  N.  J.  Eq.  331.  See  also  Stev- 
ens V.  Shannahan,  160  111.  330,  43  N. 
E.  350.  (3)  But  in  In  re  Weaver,  116 
Pa.  225,  9  Atl.  323,  it  was  held  that 
the  court  of  common  pleas  has  no  power 
to  set  aside  an  inquisition  upon  the 
ground  that  the  evidence  is  insufficient 
to  sustain  the  finding. 

59.  Asbury  v.  Frisz,  148  Ind.  513, 
47  N.  E.  328. 

[a]     A  judgment  that  a  person  is  of 
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trial  awarded,^"  and  the  same  is  true  where  there  is  a  disagreement 
of  the  jury-.^i 

Proceedings  to  set  aside  the  adjudication  should  be  instituted  within 
a  reasonable  time,  however.^^  The  court  should  be  satisfied  that  the 
alleged  lunatic  understands  the  object  of  the  petition  to  set  aside 
the  proceedings  and  assents  thereto,^^  and  should  employ  its  power  to 
set  aside  the  inquisition  only  in  clear  eases,"*  and  not  for  mere  irregu- 
larities, when  there  is  no  room  for  doubt  as  to  the  mental  condition 
of  the  person  concerned.*^ 


unsound  mind  and  incapable  of  manag- 
ing his  estate  will  be  set  aside  as 
fraudulent  where  it  is  shown  that  the 
same  was  procured  by  falsely  repre- 
senting that  the  person  alleged  to  be 
insane  was  confined  in  a  hospital  and 
could  not  be  produced  in  court  with- 
out injury  to  his  health.  Asbury  v. 
Frisz,  148  Ind.  513,  47  N.  E.  328. 

66.  Tebout's  Case,  9  Abb.  Pr.  (N. 
Y.)  211;  Matter  of  Klock,  49  Hun  450, 
3  N.  Y.  Supp.  478,  19  N.  Y.  St.  307. 

61.  Marples  Case,  15  Pa.  Co.  Ct. 
310;  Com.  v.  Eldridge,  2  Chester  Co. 
(Pa.)  333. 

62.  One  who  has  been  adjudged  an 
incompetent  person  and  delays  for 
years  to  take  the  usual  method  to  test 
the  validity  of  the  proceedings,  is  not 
in  a  position  to  invoke  the  discretion- 
ary writ  of  mandamus  to  compel  the 
probate  court  to  hear  his  petition  to 
set  aside  the  incompetency  order  be- 
cause of  alleged  jurisdictional  defects 
appearing  upon  the  face  of  the  proceed- 
ings. Coot  V.  Willett,  93  Mich.  304,  53 
N.  W.  395. 

[a]  Mere  teclmical  objections  to  the 
inquisition  come  too  late  when  the  one 
objecting,  having  full  knowledge  of 
the  proceedings,  has  delayed  raising 
such  objections  until  labor  and  expense 
have  been  incurred  and  he  has  taken 
the  chances  of  a  result  favorable  to 
his  wishes.  Shafer  v.  Shafer,  181  Ind. 
244,  104  N.  E.  507;  Matter  of  Rogers, 
9  Abb.  N.  C.  (N.  Y.)  141;  Matter  of 
Zimmer,  15  Hun   (N.  Y.)  214. 

63.  In  the  Matter  of  Christie,  5 
Paige  Ch.  (N.  Y.)   242. 

64.  Davenport's  Case,  63  N.  J.  Eq. 
342,  50  Atl.  441. 

fa]  Emery,  V.  C.,  in  delivering  the 
opinion  in  In  re  Ellis  (N.  J.  Eq.),  62 
Atl.  702,  said:  "Orders  of  this  char- 
acter superseding  the  inquisition  in  lun- 
acy and  directing  restoration  of  the 
lunatic's  property  are  appropriate  only 


when  the  proceedings  against  the  luna- 
tic are  such  as  to  divest  him  of  the 
title  to  his  property,  or  to  form  the 
basis  of  proceedings  for  that  purpose." 
65.  Matter  of  Lamoree,  32  Barb.  (N, 
Y.)  122;  Lamoree 's  Case,  11  Abb.  Pr. 
(N.  Y.)  274;  Matter  of  Bogers,  9  Abb. 
N.  C.  (N.  Y.)  141.  See  Ex,parte  Glen, 
4  Desaus.  (S.  C.)  546,  wherein  the-  court 
said:  "There  is  no  doubt  that  any. 
misbehavior  in  the  execution  of  a  com- 
mission, is  a  good  ground  for  quashing 
it,  and  the  circumstances  shown  in  this 
ease  would  induce  us  to  order  a  new 
commission,  if  the  regularity  of  the 
proceedings  were  alone  considered." 

[a]  Thus  the  court  will  not,  for  de- 
feet  or  informality  in  the  petition  (1) 
set  aside  the  proceedings,  if  it  appears 
from  them  that  the  supposed  lunatic 
is  so  indeed,  and  is  entitled  to  the 
protection  of  the  court,  and  he  will  be 
benefited  by  the  court's  interference. 
In  Matter  of  Runey  Dey,  9  N.  J.  Eq. 
181.  (2)  Nor,  although  the  affidavits 
accompanying  the  petition  do  not  come 
quite  up  to  the  requirements  of  the 
rule  and  practise  of  the  court,  will  the 
court  on  this  account,  quash  an  in- 
quisition by  which  the  affidavits  them- 
selves were  entirely  confirmed.  Mat- 
ter of  Euney  Dey,  9  N".  J.  Eq.  181.  (3) 
So  too,  it  is  not  a  good  ground  for  ex- 
ception that  "the  infant  children  of 
the  petitioner  were  day  by  day  brought 
before  the  jury,  and  appeals  as  from 
them  and  in  their  behalf  made  to  said 
jury  by  the  counsel  having  the  con- 
duct of  the  suit,  or  application."  Mat- 
ter of  Buney  Dey,  9  N.  J.  Eq.  ISl. 

[b]  An  inquisition  cannot  be  set 
aside  on  the  ground  that  it  does  not 
appear  from  the  finding  of  the  in- 
quest or  from  the  testimony  taken  that 
the  respondent  was  a  resident  of  the 
state,  where  the  petition  for  the  com- 
mission alleged  that,  at  the  time  it  was 
presented,   the   respondent   was   an   in- 
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While  a  second  conrniission  cannot  issue  upon  the  original  petition 
where  the  inquisition  and  proceedings  under  the  first  are  set  aside,"" 
it  is  otherwise  where  a  new  commission  or  trial  is  directed  on  ac- 
count of  the  disagreement  of  the  jury  upon  the  first  commission."^ 

The  court  may  change  the  mode  of  trial  upon  the  new  trial  or  inquisi- 
tion."^ 

H.  Dismissal  of  Proceedings.  —  The  party  instituting  the  in- 
quisition proceedings  cannot  dismiss  such  proceeding  without  the  eon- 
sent  of  the  court  before  whom  the  same  is  pending;"^  and  as  a  rule, 
such  consent  ought  not  to  be, given,  over  the  objections  of  the  alleged 
insane  person.'"' 

I.  Teaveese  of  Inquisition.  —  1.  In  General.  —  Where  a  party 
is  aggrieved  by  the  finding  of  an  inquisition  of  lunacy,  the  proper 
procedure  in  some  jurisdictions  is  by  a  direct  appeal  to  the  court  by 
means  of  a  traverse.'^ 


habitant  of  the  state,  that  he  was  then 
absent  therefrom,  that  his  last  place  of 
residence  was  in  the  county  where' such 
petition  was  presented,  and  that  he 
had  real  estate  in  such  county,  and  the 
inquest  found  that  respondent  "in  said 
commission  named"  was  a  lunatic. 
Karmany's  Appeal,  242  Pa.  300,  89  Atl. 
84. 

[o]  Though  the  court  ordersi  the 
commissioner  to  recognize  certain  per- 
sons for  the  purpose  of  submitting  tes- 
timony relating  to  the  sanity  or  resi- 
dence of  the  alleged  lunatic  or  other 
matters,  it  is  error  for  the  court  to 
sustain  exceptions  to  and  set  aside  the 
proceedings  by  reason  of  the  refusal 
of  the  commissioner  to  hear  such  part- 
ies, where  it  does  not  appear  from  the 
record  that  the  commissioner  had  any 
knowledge  of  the  court's  order,  or  that, 
after  it  was  made,  such  parties  had 
ever  asked  the  commissioner  to  recog- 
nize and  hear  them  in  pursuance  of  it. 
Karmany's  Appeal,  242  Pa.  300,  89  Atl. 
84. 

[d]  Admission  of  improper  evidence 
which  probably  did  not  influence  the 
jury,  held  not  ground  for  interference 
with  the  result.  Matter  of  Euney  Dey, 
9  N.  J.  Eq.  181. 

[e]  The  court  will  relieve  the  peti- 
tioner, if  through  inadvertence  or  mis- 
take he  has  been  prejudiced,  but  not 
unless  such  mistake  or  prejudice  clearly 
appears.  The  oath  of  his  counsel,  that 
he  was  prejudiced,  without  stating  in 
what  particular,  is  not  enough.  Mat- 
ter of  Vanauken,  10  N.  J.  Bq.  186. 

66.  In  re  Hinehman,  4  Clark  (Pa.) 
184. 
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67.  Marple's  Case,'  15  Pa.  Co.  Ct. 
310;  Com.  V.  Eldridge,  2  Chester  Co. 
(Pa.)  333. 

68.  Matter  of  Mason,  51  Hun  138, 
4  N.  T.  Supp.  664  (from  trial  before 
commissioners  and  jury  to  trial  before 
court  and  jury);  Matter  of  Jackson,  37 
Hun   (N.  T.)   306. 

As  to  mode  or  method  of  inquiry,  see 
supra,  III,  F,  1. 

69.  Ind.— Galbreath  v.  Black,  89 
Ind.  300;  Studabaker  V.  Markley,  7 
Ind.  App.  368,  34  N.  E.  606.  Mo. 
State  ex  rel.  Paxton  v.  Guinotte,  257 
Mo.  1,  165  S.  W.  718,  Ann.  Oas.  1915  D, 
658,  51  'L.  E.  A.  (N.  S.)  1191.  N.  Y. 
Hughes  V.  Jones,  116  N.  Y.  67,  22  N. 
E.  446,  15  Am.  St.  Eep.  386,  5  L.  E.  A. 
632. 

[a]  "The  only  effect  of  petitioner's 
request  for  leave  to  dismiss  would  be  . 
to  relieve  him  absolutely  from  the  lia- 
bility to  pay  such  cosffl  as  might  there- 
after accrue  in  the  proceeding."  State 
eo:  rel.  Paxton  v.  GuinoJte,  257  Mo.  1, 
165  S.  W.  718,  Ann:  Gas.  1915D,  658, 
51  L.  E.  A.  (N.  S.)  1191.  As  to  costs 
upon  dismissal,  see  infra,  III,  L. 

[b]  Leave  of  Court  Presumed. — In 
Euhlman  v.  Euhlman,  110  Ind.  314,  11 
N.  B.  294,  the  court  said:  "Leave  of 
court  being  necessary  in  order  to  dis- 
miss, we  will  presume  the  court  granted 
the  leave  on  the  terms  indicated  by 
the    judgment,'   and,    no    objea^n   ap- 


pearing, we  must  further 
the  appellant  assented  to 

70.  Galbreath  v.  Blao 

71.  In  re  Hannah,  7fl 
73  Atl.  849.  *; 

[a]     "The  party   aggrieved  by  the 


e  that 

terms." 

Ind.  300. 

Eq.  237, 
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By  the  common  law,  no  traverse  of  the  inquisition  was  allowed;" 
but  the  right  to  traverse  was  first  granted  by  statute  in  the  time  of 
Edward  III."  The  statute  of  Edward  never  has  become  a  part  of 
the  law  of  some  states  of  this  country/*  in  which  a  traverse  will  be 
allowed  only  upon  the  exercise  of  sound  judicial  discretion/"  and  is 


finding  of  the  inquisition  must  pursue 
his  remedy  in  the  statutory  way,  by 
traverse."  Com.  v.  Harrqld,  204  Pa. 
154,  53  Atl.   760. 

[b]  Exceptions  to  Testimony. 
Where  in  proceedings  de  lunatieo  in- 
quirendo  the  finding  of  the  inquest  is 
in  favor  of  the  respondent's  sanity,  the 
petitioners  for  the  commission  cannot 
file  exceptions  to  the  testimony  for  the 
purpose  of  having  the  proceedings  dis- 
missed, but  must  either  traverse  the 
finding  or  resort  to  any  other  statutory 
remedy,  or  permit  the  return  of  the 
commission  to  become  absolutely  con- 
firmed. Bullitt's  Appeal,  242  Pa.  294, 
89  Atl.  86. 

[c]  The  court  to  which  such  appeal 
is  made  depends  upon  the  local  prac- 
tice. Walker  v.  Eussell,  10  S.  C.  82, 
court  of  common  pleas  and  not  probate 
court. 

72.  In  re  Hannah,  76  N.  J.  Eq.  237, 
73  Atl.  849. 

73.  In  re  Hannah,  76  N.  J.  Eq.  237, 
73  Atl.  849,  citing  Shelford  on  Lunacy 
113. 

I  [a]  Historical. — ^In  Shelford  on  Lun- 
acy, at  page  113,  et  seq.,  it  is  said:  "So, 
at  common  law,  if  the  King,  by  false 
ofSce,  was  possessed  of  the  custody  or 
interest  in  any  land,  by  reason  of 
idiocy,  or  the  like,  the  party  aggrieved 
could  not  have  a  traverse,  but  was  put 
to  his  petition.  The  remedy  by  peti- 
tion having  been  found  inconvenient, 
the  statute  34  Edw.  3,  e.  14,  provided, 
that,  in  certain  cases,  after  the  return 
of  the  office  into  Chancery,  the  party 
aggrieved  might  traverse  the  office  in 
Chancery,  and  the  process  was  directed 
to  be  sent  into  the  King's  Bench,  to 
be  tried  according  to  law.  And  by 
statute  36  Edw.  3,  c.  13,  the  right  of 
traversing  was  extended  to  all  kinds 
of  offices  taken  before  escheators;  and 
other  provisions,  not  material  to  be 
here  stated,  were  afterwards  made  re- 
specting traverses.  By  the  statute  of 
the  2nd  &  3rd  of  Edw.  6,  e.  8,  s.  6,  it 
is  provided,  that  if  any  person  shall 
be  untruly  found  lunatic  or  idiot,  every 
person  and  persons  aggrieved  by  suoh 


office  or  inquisition  shall  and  may  have 
his  or  their  traverse  to  the  same,  im- 
mediately or  after,  at  his  or  their 
pleasure,  and  proceed  to  tria,l  therein, 
and  have  like  remedy  ^nd  advantage  as 
in  other  cases  of  traverse  upon  untrue 
inquisitions  or  offices  found." 

[b]  That  a  traverse  of  the  incLuisi- 
tion  is  now  a  matter  of  right  in  Eng- 
land, see  In  re  Gumming,  1  i)eg.  M.  & 
G.  537,  42  Eng.  Reprint  660;  Matter  of 
Bridge,  Cr.  &  Ph.  338,  41  Eng.  Eeprint 
520;  Ex  parte  Sherwood,  19  Ves.  280, 
34  Eng.  Eeprint  521;  Ex  parte  Hall,  7 
Ves.  261,  32  Eng.  Eeprint  106;  Ex  parte 
Feme,  5  Ves.  832,  31  Eng.  Eeprint  882; 
Ex  parte  Wragg,  5  Ves.  450,  31  Eng. 
Eeprint  677.  See  also:  N.  J. — In  re 
Lindsley,  46  N.  J.  Eq.  358,  368,  19  Atl. 
726,  reviewing  authorities.  N.  Y. — Mat- 
ter of  Tracy,  1  Paige  580;  Matter  of 
Payn,  8  How.  Pr.  220;  Matter  of  Wen- 
dell, 1  Johns.  Ch.  600.  S.  C— Walker 
V.  Busaell,  10  S.  O.  82,  89;  Medlock  v. 
Cogburn,  1  Eich.  Eq.  477. 

74.  In  re  Hannah,  76  N.  J.  Eq.  237, 
73  Atl.  849;  De  Hart  v.  Condit,  51  N. 
J.  Eq.  611,  28  Atl.  603,  40  Am.  St. 
Eep.  545;  Lindsley'?  Case,  46  N.  J.  Eq. 
358,  364,  19  Atl.  726;  Cq,se  of  Coven- 
hoven,  1  IST.  J.  Eq.  19;  In  Matter  of 
Tracy,  1  Paige  (N.  Y.)  580. 

75.  In  re  Hq,nnah,  76  N.  J.  Eq.  237, 
73  Atl.  849;  In  re  Comfort,  63  N.  J. 
Eq.  377,  53  Atl.  133;  In  re  Davenport, 
63  N.  J.  Eq.  342,  50  Atl.  441;  De  Hart 
V.  Condit,  51  N.  J.  Eq.  611,  28  Atl.  603, 
40  Am.  St.  Eep.  545;  In  re  Lindsley,  46 
N.  J.  Eq.  358,  19  Atl.  726;  In  re  Van- 
auken,  10  N.  J.  Eq.  186;  Covenhoven'a 
Case,  1  N.  J.  Eq.  19;  Matter  of  Mc- 
Clean,  6  John^.  Ch.  (N.  Y.)  440;  Wen- 
dell's Case,  1  Johns.  Ch.  (N.  Y.)  600; 
Matter  of  Tracy,  1  Paige  (N.  Y.)  580; 
Matter  of  Clapp,  20  Hot?.  Pr.  (N.  Y.) 
385;  Matter  of  Payn,  8  How.  Pr.  (N. 
Y.)   220. 

[a]  In  Wendell's  Case,  1  Johns.  Ch. 
(N.  Y.)  600,  Chancellor  Kent  said: 
"The  care  and  custody  of  idiots  and 
lilnatics  being  confided  to  this  court, 
the  whole  control  of  the  inquisition, 
and  the  manner  in  which  that  control 
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not  demandable  by  the  alleged  insane  person  as  of  right." 
Statutes,  however,  similar  to  the  statute  of  Edward  have  been 
enacted  in  some  states,  wherein  a  traverse  is  considered  a  matter  of 
right''  during  the  period  of  time  prescribed  therein  for  making  it.'' 
And  in  other  states,  the  statute  of  Edward  has  been  held  applicable, 
although  not  expressly  declared  in  force  by  any  legislative  enact- 
ment.'® 

Where  the  granting  of  a  traverse  is  still  in  the  discretion  of  the 
court,  it  is  only  permissible  on  an  allegation  that  lunacy  has  been 
untruly  found,*"  in  which  case  if  there  be  a  reasonable  doubt  as  to 
the  alleged  lunatic's  unsoundness  of  mind,  the  court  in  the  exercise 
of  its  discretion  should  allow  the  traverse.*^ 
Statutes  providing  for  a  traverse  of  an  inquisition  of  lunacy  con- 


shall  be  exercised,  would  seem  to  de- 
pend entirely  on  the  discretion  of  the 
court." 

[b]  In  Matter  of  Tracy,  1  Paige  (N. 
Y.)  580,  the  court  said:  "The  practice 
here  has  been  to  award  an  issue,  in 
all  cases  where  a  jury  trial  was  proper, 
instead  of  permitting  a  formal  tra- 
verse." 

[e]  "Where  the  lunacy  at  the  time 
of  the  inquisition  found  is  not  ques- 
tioned, but  a  traverse  is  sought  to  vary 
the  time  at  which  the  lunacy  com- 
menced, to  exempt  from  its  operation 
a  will  executed  by  the  lunatic  within 
the  period  of  the  lunacy,  with  respect 
to  which  the  inquisition  is  not  conclu- 
sive, it  will  not  be  granted.  Case  of 
Covenhoven,  1  N.  J.  Eq.  19. 

76.  In  re  Lindsley,  46  N.  J.  Eq.  358, 
19  Atl.  726;  In  re  Ma?on,  1  Barb.  (N. 
T.)  436,  wherein  the  court  said  that 
"by  the  English  statutes,  the  party 
who,  by  an  inquisition,  had  been  re- 
turned a  lunatic,  or  of  unsound  mind, 
had  a  right  to  traverse  the  finding  of 
the  jury.  .  .  .  But  here,  the  right  to 
traverse  the  inquisition  does  not  exist, 

" 

77.  See  generally  the  statutes,  and 
Com.  V.  Harrold,  204  Pa.  154,  53  Atl. 
760;  I-n  re  Benedict,  3  Kulp  (Pa.)  96; 
In  re  Allen,  82  Vt.  365,  73  Atl.  1078, 
26  L.  R.  A.  (N.  S.)  232;  Shumway  v. 
Shumway,  2  Vt.  339. 

78.  In  re  Benedict,  3  Kulp  (Pa.)  96, 
wherein  the  court  said:  "Prior  to  the 
act  of  May  8,  1874,  P.  L.  122,  no  time 
was  designated  by  law  within  which 
an  inquisition  of  lunacy  must  be  tra- 
versed. The  limitation  fixed  by  that 
act  is  three  months,  within  which  a 
traverse  is  a  matter  of  light,  but  after 
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which  period  it  is  a  matter  resting  in 
the  discretion  of  the  court." 

As  to  time  for  traversing  inquisition, 
see  infra,  III,  I,  1,  c. 

79.  Walker  v.  Eussell,  10  S.  C.  82, 
;  Keys  v.  Norris,  6  Eich.  Eq.  (S.  C.) 

388;   Medlock  v.  Cogburn,  1  Eich.  Eq. 
(S.  C.)   477. 

[a]  In  Walker  v.  Eussell,  10  S.  C. 
82,  90,  the  court  said:  "Although  the 
statute  of  2d  and  3d  Edward  VI,  Chap. 
VIII,  giving  the  right  of  traverse,  has 
never  been  expressly  made  of  force  in 
this  state,  yet  the  practice  in  this  state 
has  always  followed  that  statute, 
which,  as  Harper,  Ch.,  says,  in  Med- 
lock V.  Cogburn,  (supra,)  was  but  in 
conformity  with  the  principles  of  the 
common  law;  for  as  the  inquisition  was 
always  regarded  as  an  ex  parte  pro- 
ceeding, 'by  the  common  law  no  one 
is  concluded  by  proceedings  to  which 
he  is  not  a  party.'  Ot,  as  is  said  by 
Dunkin,  ch.,  in  Keyes  v.  Norris,  6  Eich. 
Eq.,  390:  'In  reference  to  proceed- 
ings in  lunacy,  our  courts  adopt  the 
practice  of  Westminster  Hall  as  it  ex- 
isted prior  to  1721,  so  far  as  is  consist- 
ent with  our  institutions.*  " 

80.  In  re  Hannah,  76  N.  J.  Eq.  237, 
73  Atl.  849. 

[a]  It  cannot  be  availed  of  so  as 
to  obtain  the  release  of  a  lunatic  on 
the  ground  that  he  has  recovered  his 
sanity.  In  re  Hannah,  76  N.  J.  Eq.  237, 
73  Atl.  849. 

81.  In  re  Comfort,  63  N.  J.  Eq.  377, 
53  Atl.  133;  Davenport's  Case,  63  N. 
J.  Eq.  342,  50  Atl.  441;  De  Hart  v. 
Condit,  51  N.  J.  Eq.  611,  28  Atl.  603, 
40  Am.  St.  Eep.  545;  Matter  of  Van- 
auken,  10  H.  J.  Eq.  186;  Case  of  Coven- 
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template  a  traverse  of  a  finding  of  sanity  as  well  as  one  of  insanity.^^ 
Examination  of  Lunatic. —  It  is  proper,  when  motion  is  made  for 
leave  to  traverse  an  inquisition  in  lunacy,  for  the  court  to  privately 
examine  the  alleged  lunatic,  and  thereby  ascertain  if  he  or  she  de- 
liberately and  understandingly  desires  the  privilege  asked  for.^^ 
2.  Who  May  Traverse.  —  By  the  English  practice,  a  lunatic  might 
traverse  the  inquisition  either  in  person,**  or,  with  the  chancellor's 
permission,  by  attorney.*^  So  too,  in  the  United  States  whenever  the 
inquisition  may  be  traversed,  the  lunatic  may  do  it  either  in  person,^" 


hoven,  1  N.  J.  Eq.  19;  In  the  Matter 
of  EuBseU,  1  Barb.  Ch.  (N.  Y.I   38. 

82.  See  in  re  Dickinson,  1  W.  N.  C. 
(Pa.1   96. 

83.  TS.  J. — Davenport's  Case,  63  N. 
J.  Eq.  342,  50  Atl.  441;  Lindsley's  Case, 
46  N.  J.  Eq.  358,  19  Atl.  726;  In  re 
Vanauken,  10  N.  J.  Eq.  186,  196.  N.  Y. 
Matter  of  Wendell,  1  Johns.  Ch.  600; 
Matter  of  Payn,  8  How.  Pr.  220;  Mat- 
ter of  Christie,  5  Paige  242.  Eng. 
Matter  of  Cumming,  1'  De  G.,  M.  &  G. 
537,  42  Eng.  Eeprint  660;  Ex  parte 
Southeote,  Ambl.  109,  27  Eng.  Keprint 
71;  Matter  of  Heli,  3  Atk.  635,  26  Eng. 
Beprint  1165. 

[a]  In  re  Lindsley,  46  N.  J.  Eq. 
358,  19  Atl.  726,  the  court  said:  "It 
would  be  a  work  of  supererogation  to 
allow  one  to  traverse  who  is  incapable 
of  understanding  or  desiring  the  privi- 
lege that  is  accorded  to  him.  The  tra- 
verse, if  allowed,  would  not  be  his  act, 
but  would  be  the  act  of  those  by  whom 
he  is  surrounded  and  against  whom  he 
may  need  protection.  •Chancellor  Will- 
iamson, in  Vanauken 's  Case,  said:  'I 
am  willing,  under  all  the  circumstances 
of  this  case,  to  afford  a  further  oppor- 
tunity for  investigation  if  the  peti- 
tioner is  really  desirous  of  a  traverse, 
and  has  mind  enough  understandingly 
to  make  such  a  request  of  the  court. 
This  petition  is  signed  by  Daniel  Van- 
aujsen,  but  it  is  not  sworn  to  by  him. 
I  think  it  is  proper  that  such  a  peti- 
tion should  not  be  under  oath.  But 
the  court  should  be  satisfied  that  it  is, 
in  truth,  the  petition  of  the  alleged 
lunatic.  He  should  be  capable  of  un- 
derstanding the  nature  and  object  of 
the  petition.'  " 

[b]  "Even  in  England  where  the 
traverse  of  the  inquisition  is  a  matter 
of  right,  it  is  not  usual  to  grant  it 
until  the  chancellor,  upon  a  private  ex- 
amination   of    the    alleged    lunatic,    is 


satisfied  that  it  is  his  wish  to  traverse, 
and  that  he  is  in  a  situation  to  present 
a  petition  for  that  purpose."  In  the 
Matter  of  Christie,  5  Paige  (N.  Y.) 
242. 

[c]  "The  Chancellor  should  himself 
originate,  direct  and  control  the  in- 
vestigation. The  cases,  both  in  this 
state  and  in  England,  indicate  that 
such  has  been,  and  is,  the  practice.  In 
re  Bridge,  Craig  &  P.  338;  In  re  Cum- 
ming, 1  De  G.,  M.  &  G.  537;  In  re 
Hanks,  3  Johns.  Ch.  567."  Davenport's 
Case,  63  N.  J.  Eq.  342,  50  Atl.  441. 

[d]  "This  need  not  involve  a  re- 
trial by  the  chancellor  of  the  merits 
of  the  controversy,  for  it  may  well  be, 
as  remarked  in  an  English  case,  that  a 
lunatic  may  have  an  intelligent  wish 
for  a  traverse."  Davenport's  Case,  63 
N.  J.  Eq.,  342,  50  Atl.  441. 

[e]  Examination  by  Master. — Where 
the  age  and  infirmities  of  the  petitioner 
render  impossible  his  personal  appear- 
ance before  the  chancellor  "the  prac- 
tice is  to  have  him  examined  by  some 
discreet  master  of  the  court,  who  will 
report  upon  his  ability  to  understand 
and  desire  a  further  test."  But  the 
refusal  of  his  counsel  to  apply  for  the 
appointment  of  a  master  is  not  a 
waiver  of  the  alleged  lunatic's  right. 
Davenport's  Case,  63  N.  J.  Eq.  342,  50 
Atl.  441. 

84.  In  re  Hannah,  76  N.  J.  Eq.  237, 
73  Atl.  849. 

85.  In  re  Hannah,  76  N.  J.  Eq.  237, 
73  Atl.  849. 

86.  See  the  following:  N.  H.— F— 
v.  S— ,  4  N,  H.  60.  IT.  3.— In  re  Com- 
fort, 63  N.  J.  Eq.  377,  53  Atl.  133; 
In  re  Davenport,  63  N.  J.  Eq.  342,  50 
Atl.  441.  N.  Y.— Matter  of  Payn,  8 
How.  Pr.  220.  S.  0.— Walker  v.  Eus- 
sell,  10  S.  C.  82. 

As  to  whether  inquisition  may  be 
traversed,  see  supra,  III,  I,  1,  a. 
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or  by  attorney.*'  This  privilege  has  also  been  extended  to  a  pur- 
chaser from  the  alleged  lunatic,  whose  conveyance  has  been  invalidated 
by  the  inquisition,**  as  well  as  to  other  persons  whose  actual  bona 
fide  rights  have  been  endangered  by  the  finding  of  insanity,*'  the  stat- 


87.  Case  of  Covenhoven,  1  N.  3. 
Bq.  19,  lunatic  may  appear  by  attor- 
ney, but  idiot  must  appear  in  person. 

88.  See  the  following:  Ky. — Nail- 
er's Children  v.  Nailor,  4  Dana  339. 
N.  J. — ^Yauger  i).  Skinner,  14  N.  J.  Eq. 
389.  N.  y. — In  the  Matter  of  Christie, 
5  Paige  242;  Matter  of  Owens,  18  ST. 
Y.  Supp.  850,  44  N.  Y.  St.  306,  af- 
firmed,  19  N.  Y.  Supp.  472.  Pa.— Gen- 
semer's  Estate,  170  Pa.  96,  38  Atl.  561. 
S.  C. — Medlock  v.  Cogburn,  1  Eich.  Eq. 
477.  Eng. — Ex  parte  Roberts,  3  Atk. 
5,  308,  26  Eng.  Reprint  806,  979;  Ex 
parte  Morley,  2  Bac.  N.  C.  50. 

[a]  The  rule  is  well  settled,  both  at 
law  and  in  equity,  that  an  inquisition 
of  lunacy,  though  not  conclusive,  is 
competent  evidence  in  proof  of  the 
lunacy  against  persons  claiming  title 
under  the  alleged  lunatic;  and  it  is 
upon  this  ground  that  a  court  of  equity 
will,  in  its  discretion,  permit  a  pur- 
chaser, whose  conveyance  is  over- 
reached by  the  inquisition,  to  traverse 
the  finding  of  the  jury,  upon  his  agree- 
ing to  be  bound  by  the  final  decision 
upon  the  traverse.  Yauger  1).  Skinner, 
14  N.  .J.  Eq.  389.  And  see  In  the  Mat- 
ter of  Christie,  5  Paige  (N.  Y.)  242. 

[b]  "Not  only  the  lunatic  himself, 
but  his  alienee,  or  any  person  who  has 
contracted  to  purchase  from  or  sell  to 
him,  may  traverse,  or  join  the  lunatic 
in  traversing,  and  will  be  bound  by  the 
verdict."  Medlock  v.  Cogburn,  1  Eich. 
Eq.  (S.  C.)  477. 

[c]  The  death  of  the  alleged  luna- 
tic does  not  preclude  such  grantee  from 
so  proceeding.  Matter  of  Owens,  18 
N.  Y.  Supp.  850,  44  N.  T.  St.  Eep.  306, 
affirmed,  19  N.  Y.  Supp.  472.  Compare, 
Gensemer's  Estate,  170  Pa.  96,  32  Atl. 
561,  holding  that  the  death  of  an  al- 
leged lunatic  after  traverse  taken,  will 
end  the  traverse  proceedings,  although 
the  traverse  was  taken  by  a  person 
whose  title  to  land  was  affected  by  the 
inquisition;  the  death  of  the  lunatic, 
however,  will  not  affect  the  decree  con- 
firming the  inquisition. 

[d]  Under  the  Pennsylvania  statute 
(Act  of  May  8,  1874,  Pub.  Laws  122) 
providing    that    any   person   aggrieved 
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may  traverse  the  inquisition,  a  person 
claiming  title  under  a  deed  executed  by 
an  alleged  lunatic  within  the  time  dur- 
ing which  an  inquisition  had  found  the 
grantor  to  be  a  lunatic  without  lucid 
intervals,  is  a  person  aggrieved  and 
has  a  standing  to  traverse  the  inquisi- 
tion in  respect  to  the  finding  that  the 
lunacy  antedated  the  said  deed.  Gen- 
semer's Estate,  170  Pa.  96,  32  Atl.  561. 

[e]  A  grantee  from  a  lunatic  after 
the  inoLuisition  has  no  right  to  traverse 
the  inquisition,  however.  Armstrong  v. 
Short,  8  N.  C.  11.  But  see  Matter  of 
Owens,  18  N.  Y.  Supp.  850,  44  N.  Y. 
St.  306,  affirmed,  19  N.  Y.  Supp.  472. 

89.  In  re  Hannah,  76  N.  J.  Eq.  237, 
73  Atl.  849;  Covenhoven 's  Case,  1  N. 
J,  Eq.  19. 

[a]  In  f!ase  of  Covenhoven,  1  N.  J. 
Eq.  19,  the  court  said:  "In  the  case 
ex  parte  Roberts,  3  Atk.  5  and  308,  it 
is  laid  down  by  Lord  Hardwicke,  that 
the  alienee  of  the  lunatic  may  traverse 
the  inquisition,  but  he  shall  be  bound 
by  the  traverse.  In  ex  parte  Morley, 
Lord  Eosslyn  held  the  same  doctrine; 
and  in  ex  parte  Hale,  7  Ves.  jr.  261, 
Lord  Eldon  held  that  a  bona  ^de  owner 
in  equity  of  two  advowsons  under  con- 
tract might  traverse  an  inquisition, 
finding  that  the  party  with  whom  he 
contracted  had  been  a  lunatic  ten  years 
before.  In  ex  parte  Ward,  6  Ves.  579, 
the  same  chancellor  being  asked  to  dis- 
miss an  application  to  traverse  an  in- 
quisition on  the  ground  that  it  was 
made  by  an  entire  stranger  without  any 
interest,  iather  declined  expressing  any 
positive  opinion;  but  admitted  that 
such  a  case  was  not  within  his  recollec- 
tion. On  the  other  hand,  Lord  Thur- 
low,  in  the.  matter  of  Fust,  2  Cox  418, 
denied  a  traverse  to  the  husband  of 
the  alleged  lunatic,  there  being  circum- 
stances connected  with  the  case  that 
rendered  the  validity  of  the  marriage 
doubtful.  It  was  well  remarked  by 
the  court  in  that  case,  that  great  care 
should  be  taken  that  the  general  object 
of  the  proceedings  under  a  commission 
should  not  be  disappointed  by  such  ap- 
plication. Taking  all  the  cases  to- 
gether, it  is  fairly  to  be  inferred,  as 
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utes  generally  providing  that  "any  person  aggrieved"  may  make  the 
traverse.^" 

3.  Time  for.  —  The  statutes  sometimes  designate  the  time  within 
which  an  inquisition  of  lunacy  must  be  traversed.*^ 

4.  Pleadings.  —  The  petition  or  application  of  the  alleged  lunatic 
for  a  tra,verse  of  the  inquisition  need  not  be  sworn    to    by    him.°^ 

5.  Inquiry  and  Determination.  —  The  traverse  of  an  inquisition  of 
lunacy  should,  as  a  general  rule,  be  tried  in  the  district  where  the 
commission  was  executed.*^ 

The  court  will  direct  the  course  of  the  proceeding,  on  the  traverse 
of  the  inquisition,  in  such  manner  as  may  be  most  useful  and  ex- 
pedient, so  as  best  to  inform  its  conscience,  and  afford  the  safest 


I  think,  that  applications  on  the  part , 
of  third  persons  in  matters  of  this 
nature  are  not  encouraged,  yet  that 
they  will  be  listened  to  and  granted 
when  actual  bona  fide  interests  and 
rights  are  endangered."  See  also  In  re 
Hannah,  76  N.  J.  Eq.  237,  73  Atl. 
849. 

[b]  The  son  of  the  subject  of  a, 
lunacy  inquisition  has  an  actual  bona 
fide  interest  therein  entitling  him  to 
intervene  to  protect  the  parent.  In  re 
Hannah,  76  N.  J.  Eq.  237,  78  Atl.  849. 

[c]  One  having  no  interest  at  the 
time  of  the  inquisition  cannot  traverse 
it.  Armstrong  v.  Short,  8  N.  C.  11. 
See  also  Keys  v.  Norris,  6  Eich.  Eq. 
(S.  C.)  388;  Medlock  v.  Cogburn,  1 
Eieh.  Eg.  (S.  C.)  477. 

[d]  Traverse  by  attorney  in  fact 
of  lunatic  not  permitted.  Case  of  Cov- 
enhoven,  1  N,  J.  Eq.  19. 

90.  See  generally  the  Statutes,  and 
the  following  cases:  Pa. — Gensemer's 
Estate,  170  Pa.  96,  32  Atl.  561;  In  re 
Dickinson,  1  W.  N.  C.  96,  holding  that 
the  petitioner,  who  was  a  brother  of 
the  alleged  lunatic  might  traverse  a 
finding  of  saiiity  where  the  lunatic  was 
indebted  to  the  father  'a  estate,  and  was 
squandering  his  own  estate,  thus 
rendering  himself  incapable  of  paying 
such  debt,  he  being  therefore  a  per- 
son aggrieved.  S.  C.^— Keys  v.  Norris, 
6  Eieh.  Eq.  388.  Eng. — Ex  parte  South- 
cote,  Arab.  109,  27  Eng.  Eepriht   71. 

[a]  The  right  to  traverse  an  in- 
quisition of  lunacy  which  is  confined  to 
"persons  aggrieved"  by  the  terms  of 
the  statute,  included  only  persons  re- 
lated to  the  lunatic  by  blbod  or  mar- 
liage,  and  persons  having  an  interest  in 
his  estate.  .  Wolf's  Case,  195  Pa.  438, 


46  Atl.  72.     And  see  Com.  v.  Pitcairn, 
204  Pa.  514,  54  Atl.  328. 

[b]  A  wife,  the  validity  of  whose 
marriage  is  affected  by  an  inquisition 
in  lunacy,  is  a  person  aggrieved  within 
the  meaning  of  such  a  statute,  and  has 
a  standing  to  traverse  the  finding.  Com. 
»,  Pitcairn,  204  Pa.  514,  54  Atl.  328. 
Compare,  In  re  John  Sydney  Jones,  1 
W.  N.  C.  (Pa.)  374,  wherein  the  appli- 
cation was  made  on  behalf  of  the  wife, 
who  was  also  the  petitioner  in  the  lun- 
acy proceedings.'  The  inquisition  found 
not  only  the  fact  of  lunacy,  as  alleged 
by  the  petitioner,  but  that  her  husband 
had  been  a  lunatic  for  twenty  years. 
The  petitioner  desired  to  traverse  this 
part  of  the  finding,  as  it  affected  her 
title  to  certain  real  estate  conveyed  by 
her  husband  within  that  time.  The 
court  said  it  had  great  doubt  whether 
the  petitioner,  having  obtained  a  find- 
ing in  accordance  with  her  petition, 
was  a  "party  aggrieved"  within  the 
statute. 

91.  See  gelierally  the  statutes,  and 
Pa. — in  re  Benedict,  3  Kulp  96,  under 
statute  limiting  time  to  three  months. 
S.  C— Keys  v.  Norris,  6  Eioh.  Eq.  388, 
citing  6  Geo.  4,  ch.  53.  Eng. — Ex  parte 
Southcote,  Amb.  109,  27  Eng.  Eeprint 
71,  within  three  months  from  day  of 
return  of  inquisition,  under  statute  6 
Geo.  4,  ch.  53. 

92.  But  the  court  should  be  satis- 
fied that  it  is  in  truth  his  petition. 
Matter  of  Vanauken,  10  N.  J;  Eq.  186. 

93.  Ex  parte  Wilson,  11  Eich.  Eq. 
(S.  C.)  445,  but  this  is  a  matter  of  dis- 
cretion with  the  judge  or  chancellor 
orderiiig  the  traverse. 

As  to  jurisdiction  and  venue  of  in- 
quisition proceedings,  see  supra,  III,  B. 
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conclusion  as  to  the  existence  of  the  fact  of  lunacy.'*" 

An  issue  may  be  awarded  to  ascertain  by  a  verdict  at  law,  the 
existence  or  continuance  of  the  insanity .°^  It  is  the  duty  of  the  com- 
mittee appointed  upon  the  inquisition  to  oppose  the  traverse  of  the 
lunatic,  and  see  that  the  issue  is  properly  tried  and  not  suffered  to 
go  by  default.'* 

The  question  to  be  tried  is  whether  the  alleged  insane  person  is  de- 
ranged to  such  an  extent  as  to  disqualify  him  from  conducting  him- 
self with  personal  safety  to  himself  and  others,  and  from  managing 
his  own  affairs.'^ 

Evidence.  —  The  inquisition  and  finding  of  the  jury  is  competent 
as  prima  facie  evidence  to  make  a  formal  completion  of  the  case  of 
the  petitioner  for  the  inquisition,'^  and  throws  the  burden  of  proof 
on  the  traverser." 

6.  Costs.^  —  Whether  an  allowance  should  be  made  to  the  person 
prosecuting  the  traverse,  out  of  the  estate  of  the  lunatic,  or  whether 
he  should  be  charged  with  costs  in  case  of  an  unsuccessful  traverse, 
depend  largely  upon  the  circumstances  of  the  particular  case.^  There 


94.  Matter  of  Wendell,  1  Jolins,  Ch. 
(N.  Y.)    600. 

[a]  It  is  discretionary  ■with  the 
court,  pending  the  traverse,  to  let  the 
inquisition  and  proceedings  stand  un- 
til the  termination  of  the  inquiry.  Mat- 
ter of  Blewitt,  131  N.  Y.  541,  30  N.  E. 
587,  affirmed,  61  Hun  568,  16  N.  Y. 
Supp.  305. 

fb]  Provisional  Order  for  Care  of 
Estate. — At  the  time  of  directing  the 
issue  the  court  will,  if  necessary,  make 
a  provisional  order  for  the  care  of  the 
lunatic's  estate  until  the  question  of 
lunacy  is  determined.  Matter  of  Wen- 
dell, 1  Johns.  Ch.   (N.  Y.)   600. 

[c]  The  opening  and  closing  are 
with  the  petitioner  for  the  inquisition. 
Com.  V.  Haskell,  2  Brewst.  (Pa.)  491. 
See  generally  the  title  "Opening  and 
Closing." 

95.  Carter  v.  Beckwith,  128  N.  Y. 
312,  28  N.  E.  582;  In  re  McClean,  6 
Johns.  Ch.  (N.  Y.)  440;  Matter  of 
Payn,  8  How.  Pr.  (N.  Y.)  220.  See 
generally  the  title  "Issues  in  Pleading 
and  Practice." 

[a]  In  the  Matter  of  Wendell,  1 
Johns.  Ch.  (N.  Y.),  600,  the  court  held 
that  the  most  usual  and  proper  course 
is  to  have  the  issue  made  up  and  pre- 
pared for  trial,  under  the  direction  of 
this  court,  instead  of  delivering  over 
the  record  and  traverse,  after  the  at- 
torney-general has  joined  issue  thereon, 
tc  the  court  of  law,  as  practiced  in  Eng- 
land, under  the  statute  of  2  and  3  Edw. 
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VI.,  which  has  not  been  re-enacted  or 
adopted  here. 

96.  Matter  of  Clapp,  20  How.  Pr. 
(N.  Y.)  385.  See  also  In  re  Sampson, 
19  Pa.  Co.  Ct.  1,  holding  that  upon  the 
failure  of  the  petitioners  to  reply  to 
the  traverse,  they  may  be  ordered  to, 
show  cause  why  the  clerk  should  not 
file  a  replication  in  their  behalf. 

97.  M'Elroy's  Case.  6  Watts  &  S. 
(Pa.)  451;  Com.  «.  Meredith,  14  W. 
N.  C.  (Pa.)  188. 

98.  Com.  V.  Harrold,  204  Pa.  154, 
53  Atl.  760;  McGinnis  v.  Com.,  74  Pa. 
245. 

99.  McGinnis  V.  Com.,  74  Pa.  245. 

1.  See  generally  the  title  "Costs." 
Of  inquisition  proceedings,  see  infra, 

III,  L. 

2.  Carter  v.  Beckwith,  128  N.  Y. 
312,  318,  28  N.  E.  582,  reviewing  the 
authorities.  See  also  Matter  of  Mc- 
Clean, 6  Johns.  Ch.  (N.  Y.)  440;  Mat- 
ter of  Tracy,  1  Paige  (N.  Y.)  580; 
Matter  of  Clapp,  20  How.  Pr.  (N.  Y.) 
385. 

[a]  In  In  re  Folger,  4  Johns.  Ch. 
(N.  Y.)  169,  the  grantee  of  a  lunatic  i 
for  whose  benefit  the  traverse  was 
awarded,  was  directed  to  pay  the  costs 
to  which  the  committee  had  been  sub- 
jected thereby. 

[b]  In  Carter  v.  Beckwith,  128  N. 
Y.  312_,  28  N.  E.  582,  the  court,  after 
reviewing  the  cases,  said:  "The  cases 
show,  we  think,  that  no  hard  and  fast 
rule  has  been  established  in  this  state. 
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can  be  no  doubt  that  during  the  pending  o£  the  commission  the  ques- 
tion whether  the  costs  of  an  unsuccessful  traverse  shall  be  allowed 
out  of  the  estate  of  the  lunatic,  is  one  exclusively  within  the  cog- 
nizance of  the  court  having  jurisdiction  of  the  lunatic  and  his  estate 
and  tliat  its  jurisdiction  to  award  costs  and  expenses  can  only  be 
invoked  on  petition  or  motion.^ 

J.  Conclusiveness  of  Adjudication.*  —  1.  In  General.  —  An  in- 
quisition of  lunacy  is  conclusive  evidence  as  between  the  parties 
thereto  as  to  the  f£^ct  of  insanity  at  the  time  thereof.^    It  is  not  con- 


concerning  allowance  to  the  defeated 
party  or  his  attorney,  of  the  costs  and 
expenses  of  an  unsuccessful  traverse 
of  an  inquisition  of  lunacy.  Where  the 
proceeding  is  clearly  groundless  or 
vexatious,  and  is  supported  by  no  prob- 
able cause,  or  is  instituted  in  bad  faith, 
or  for  the  benefit  of  a  third  party, 
clearly  no  costs  should  be  allowed.  But 
as  this  exercise  of  the  jurisdiction  of 
the  court  to  deprive  a  person  of  his 
liberty  and  property  on  the  ground  of 
lunacy,  however  necessary,  is,  never- 
theless, the  exercise  of  a  supreme  pow- 
er, and  should  be  surrounded  by  all 
reasonable  safeguards  to  prevent  mis- 
take or  fraud,  so,,  also,  where  upon  a 
case  presented  after  inquisition,  there 
is  reasonable  ground  to  inquire  whether 
the  lunacy  still  continues,  it  is  highly 
important  for  the  protection  of  the 
rights  of  the  party  that  he  should  be 
afforded  all  reasonable  facilities  for  the 
prosecution  of  the  inquiry,  and  it  can- 
not, we  think,  be  doubted  that  the 
court  has  the  power  on  an  application 
to  supersede  the  commission,  where  it 
is  convinced  that  there  is  probable 
cause,  or  even,  in  a  doubtful  case,  to 
make  the  reasonable  costs  and  expenses 
of  the  traverse  a  charge  upon  the 
lunatic's  estate,  and  this  although  the 
traverse  prove  unsuccessful.  Unless  this 
power  exists,  the  direction  of  the  stat- 
ute that  on  the  restoration  of  reason 
apd  the  capacity  of  the  lunatic  to 
conduct  his  affairs,  his  real  and  per 
sonal  estate  shall  Tdo  restored  to  him, 
would,  in  some  cases,  afford  but  a  bar- 
ren protection.  The  language  of  the 
chancellor  in  1  Paige  582,  commends 
itself  for  its  wisdom  and  equity.  'In 
every  case  of  this  kind,'  he  remarks, 
'the  court  must  exercise  a  sound  dis- 
cretion, regulated  by  the  particular 
circumstances,  so  that  while  the  party 
proceeded  against  is  not  deprived  of 
the  means  of  protecting  his  legal  rights, 


the  property  which  is  necessary  for  the 
support  of  himself  and  family  shall  not 
be  unnecessarily  wasted  in  fruitless 
litigation.'  " 

[c]  "Costs  are  not  granted  against 
a  person  who  institutes  proceedings  to 
declare  a  person  a  lunatic  and  fails  in 
them,  if  the  prosecution  has  been  in 
good  faith.  The  same  rule  is  applied 
when  the  attorney  of  the  lunatic  fails 
in  an  application  to  traverse  or  super- 
sede the  commission."  Matter  of  Beck- 
with,  3  Hun  (N.  Y.)  443. 

3.  Carter  v.  Beckwith,  128  N.  T. 
312,  320,  28  N,  E.  582. 

[a]  "This  results  from  the  settled 
practice  in  such  cases,  the  fact  that 
the  court  has  custody  of  the  person 
and  estate  of  the  lunatic,  and  as  inci- 
dent to  its  control  the  power  to  ad- 
mi;nister  the  estate  for  the  purpose  of 
satisfying  all  just  and  equitable 
charges  thereon,  created  either  before 
or  after  the  finding  of  the  inquisition 
and  the  policy  of  preventing  unneces- 
sary litigation,  whereby  the  estate  may 
be  wasted.  It  is  a  summary,  convenient 
and  inexpensive  method  of  determining 
the  right  in  each  particular  case." 
Carter  v.  Beckwith,  i28  N.  T.  312,  320. 

[b]  Even  "In  ttie  absence  of  statu- 
tory provision,  there  is  no  room  for 
doubt  that  the  costs  of  the  traverse 
are  as  fully  within  the  control  of  the 
court  as  the  costs  of  the  commission." 
Com.  V.  Quinter,  2  Woodw.  (Pa.)  377. 
As  to   costs  of  commission,   see  infra, 

ni,  L. 

4.  In  proceedings  for  appointment 
of  a  guardian,  see  infra,  TV,  5,  c;  in 
proceedings  for  commitment,  see  infra, 
V,  A,  6,  c;  of  verdict  finding  one  not 
guilty  by  reason  of  insanity,  see  infra, 
VIII,  C,  5. 

Inquisition  as  mode  of  proof,  see  7 
Enct.  of  Ev.  477,  et  seq. 

5.  See  the  following:  Ga. — Lucas  v. 
Parsons,   23   Ga.   267.     Ind.— Soules  v. 
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elusive  evidence  of  his  mental  condition  at  any  other  time,  however.' 
Time  Subsequent  or  Prior  to  Inciuisition.  —  It  is  well  settled  that  an 
inquisition  of  lunacy  is  presumptive  evidence  of  insanity  subsequently 
thereto  f  and  under  the  construction  placed  upon  the  statutes  in  some 
states,  an  adjudication  of  insanity  had  in  the  proper  court,  with  juris- 
diction properly  acquired,  raises  a  conclusive  presumption  of  such 
insanity,  until  a  restoration  has  been  decreed  in  proper  proceedings.' 


Eobinson,  158  Ind.  97,  62  N.  B.  999, 
92  Am.  St.  Eep.  301;  Berkey  v.  Eens- 
berger,  49  Ind.  App.  226,  96  N.  E.  32. 
Ky. — Johnson's  Com.  v.  Mitchell,  146 
Ky.  382,  142  S.'W.  675;  Andrews  v. 
Andrews'  Committee,  120  Ky.  718,  87 
S.  W.  1080,  90  S.  W.  581;  Logan  v. 
Vanarsdall,  27  Ky.  L.  Eep.  822,  86 
S.  W.  981.  Tex.— Witty  v.  State  (Tex. 
Crim.),  153  S.  W.  1146.  Wis.— Small 
V.  Champeny,  102  Wis.  61,  78  N.  W. 
407,  is  direct  evidence  of  such  fact. 

See  also  Holliday  v.  Shepherd,  269  111. 
429,  109  N.  E.  976. 

[a]  Where  the  probate  court  has 
examined  into  the  mental  condition  of 
a  person  and  adjudged  that  he  was 
insane  when  the  preliminary  examina- 
tion was  had  and  when  the  order  of 
commitment  in  default  of  bail  was 
made,  such  adjudication,  in  the  ab- 
sence of  any  showing  or  finding  to  the 
contrary,  must  be  deemed  conclusive 
upon  the  question.  In  re  Wright,  74 
Kan.  406,  86  Pac.  460,  89  Pac.  678. 

As  to  conclusiveness  of  adjudication 
as  between  third  parties,  see  infra,  this 
section. 

6.  Wathens  v.  Skaggs,  161  Ky.  600, 
171  S.  W.  193;  Small  v.  Champeny, 
102  Wis.  61,  78  N.  W.  407. 

7.  See  the  following;  D.  C. — Blandy 
V.  Blandy,  20  App.  Cas.  535.  Ga. 
Lucas  V.  Parsons,  23  Ga.  267;  Field  & 
Adams  v.  Lucas,  21  Ga.  447,  68  Am. 
Dec.  465;  Terry  v.  Buffington,  11  Ga. 
337,  342,  56  Am.  Dec.  423.  111.— Zm  re 
Estate  of  Weedman,  254  111.  504,  98 
N.  E.  956.  Ky.— Johnson's  Com.  v. 
Mitchell,  146  Ky.  382,  142  S.  W.  675; 
Clark's  Exr.  v.  Trail's  Admr.,  1  Mete. 
35;  Logan  v.  Vanarsdall,  27  Ky.  L. 
Eep.  822,  86  S.  W.  981.  Ohio.— Wheeler 
V.  State,  34  Ohio  St.  394,  396,  32  Am. 
Eep.  372,  length  of  time  subsequent  to 
such  inquisition  and  other  circum- 
stances may  lender  it  of  little  weight 
as  evidence,  however.  Pa. — Noel  v. 
Karper,  53  Pa.  97;  In  re  Gangmere's 
Est.,  14  Pa.  417,  53  Am.  Dec.  554; 
Eogers  v.  Walker,   6  Pa.  371,  47  Am. 
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Dec.  470;  Hutchinson  v.  Sandt,  4  Eawle 
234,  26  Am.  Dec.  127.  S.  C— M'Creight 
V.  Aiken,  Eice  56.  Tex. — Witty  v.  State 
(Tex.  Cr.),  153  S.  W.  1146;  Mitchell 
1).  Stanton  (Tex.  Civ.  App.),  139  S.  W. 
1033.  Vt.— 7n  re  Allen,  82  Vt.  365,  73 
Atl.  1078,  26  L.  E..  A.  (N.  S.)  232; 
Shumway  v.  Shumway,  2  Vt.  339.  W.  Va. 
Eakin  v.  Hawkins,  52  W.  Va.  124,  43 
S.  E.  211.-  Wis.— Small  v.  Champeny, 
102  Wis.  61,  78  N.  W.  407. 

[a]  Because  of  the  presumption  that 
a  condition  once  shown  to  exist  will 
be  presumed  to  be  continuous.  Ga. 
Lucas  V.  Parsons,  23  Ga.  267;  Field  v. 
Lucas,  21  Ga.  447,  68  Am.  Deo.  465; 
Terry  v.  Buffington,  11  Ga.  337,  342, 
56  Am.  Dec.  423.  Ind.— Taylor  v.  Tay- 
lor, 174  Ind.  670,  93  N.  E.  9;  Berkey 
V.  Eensberger,  49  Ind.  App.  226,  96  N. 
E.  32.  Ky. — Johnson's  Com.  v.  Mitch- 
ell, 146  Ky.  382,  142  S.  W.  675;  An- 
drews V.  Andrews'  Com.,  120  Ky.  718, 
87  S.  W.  1080,  90  S.  W.  581.  Wis. 
Small  V.  Champeny,  102  Wis.  61,  78 
N.   W.  407. 

[b]  "The  general  rule  is,  that  an 
adjudication  as  to  mental  soundness  is 
direct  evidence  of  the  fact  at  the  time 
of  the  adjudication,  and  presumptive 
evidence  of  the  condition  of  the  subject 
at  a  subsequent  time,  upon  the  theory 
that  a  condition  of  mind  once  shown 
to  exist  is  presumed  to  continue.  It 
is  not  evidence  of  itself  of  the  mental 
soundness  of  the  subject  at  any  time 
prior  to  the  adjudication.  In  the  ab- 
sence of  independent  evidence  showing 
that  the  same  condition  of  mind  ex- 
isted at  the  prior  time  as  at  the  time 
of  the  adjudication  and  had  been  con- 
tinuous in  the  meantime,  it  is  not  ad- 
missible at  all  in  a  controversy  as  to 
such  condition  at  such  prior  time." 
Small  V.  Champeny,  102  Wis.  61,  78  N. 
W.  407. 

That  insanity,  once  established,  is 
presumed  to  continue  until  the  contrary 
is  proved,  see  7  Enct.  of  Ev.  462. 

8.  Ind.— Eedden  v.  Baker,  86  Ind. 
191;  Musselman  v.  Cravens,  47  Ind.  1. 
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It  is  not  even  presumptive  evidence  of  prior  insanity  according  to 
some  authorities,^  in  the  absence  of  independent  evidence  showing  that 
the  same  condition  of  mind  existed  at  the  prior  time  as  at  the  time 
of  the  adjudication  and. had  been  continuous  in  the  meantime.^"  But 
an  adjudication  of  insanity  furnishes  prima  facie  evidence  of  insanity 
during  such  time  as  is  covered  by  the  finding.^^ 

A  finding  or  verdict  that  the  person  proceeded  against  is  sane  at  a 
particular  time  is  not  prima  facie  evidence  of  his  sanity  at  a  prior  or 


Kan. — Jolinsoii  v.  Gustafson,  152  Pac. 
621.  Mo. — Kiehne  v.  Wessell,  53  Mo. 
App.  667.  N.  Y. — Carter  v.  Beckwith, 
128  N.  Y.  31-2,  28  N.  E:  582;  O'Keilly  v. 
Sweeney,  54  Mise.  408,  105  N.  Y.  Supp. 
1033;  Wallace  v.  Frey,  27  Misc.  29,  56 
N.  Y.  Supp.  1051.  Pa.— Mitchell  v. 
Spaulding,  20  Pa.  Super.  296. 

[a]  But  this  has  been  held  not  to 
apply  (1)  where  there  is  a  conflict  be- 
tween the  presumptions  of  legality  of 
marriage  and  of  continued  insanity. 
The  former  presumption  prevailing. 
'Castor  V.  Davis,  120  Ind.  231,  22  N.  E. 
110.  (2)  Nor  does  it  apply  as  against 
contractual  rights  acquired  by  third 
persons,  where  no  guardian  has  been 
appointed.  Topeka  Water-Supply  Co. 
V.  Boot,  56  Kan.  187,  42  Pac.  715; 
Walker  v.  Coates,  5  Kan.  App.  209,  47 
Pac.  158. 

[b]  There  must  be  a  judicial  de- 
termination of  insanity  before  the  pre- 
sumption can  apply.  Grouse  v.  Holman, 
19  Ind.  30. 

9.  See  the  following:  HI. — Lilly  v. 
Waggoner,  27  111.  395.  Ky. — Hopson  v. 
Boyd,  6  B.  Mon.  296  (inquisition  is  en- 
titled to  very  slight  consideration  as 
to  past,  especially  when  it  does  not 
expressly  find  the  non  compos  to  be 
an  idiot  from  birth);  Shirleys  v.  Tay- 
lor's Heirs,  5  B.  Mon.  99.  La. — Suc- 
cession of  Hebert,  33  La.  Ann.  1099. 
N.  T. — Swanstrom  v.  Day,  46  Misc.  311, 
93  N.  Y.  Supp.  192;  Southern  Tier  Ma- 
sonic Belief  Assn.  v.  Laudenbach,  5  N. 
Y.  Supp.  901.  Wis.— Small  v.  Cham- 
peny,  102  Wis.  61,  78  N.  W.  407. 

But  see  Koons  v.  Benscoter,  2  Kulp 
(Pa.)  451. 

[a]  New  York. — Previous  to  the  law 
of  1874,  providing  that  the  trial  ,must 
be  confined  to  the  question  whether  the 
supposed  lunatic  was  incompetent  at 
the  time  it  was  taken,  it  had  been 
usual  to  direct  a  finding  as  to  the 
time  during  which  the  unsoundness  had 
continued,  and  as  to  that  time  the  in- 
quisition was  presumptive  evidence  of 


lunacy.  The  statute  has  changed  that 
rule.  Southern  Tier  Masonic  Belief 
Assn.  V.  Laudenbach,  5  N.  Y.  Supp.  901. 

10.  Ga. — Terry  v.  Buffington,  11  Ga. 
337,  342,  56  Am.  Dec.  423.  Ind.— Tay- 
lor V.  Taylor,  174  Ind.  670,  93  N.  E.  9; 
Berkey  v.  Bensberger,  49  Ind.  App.  226, 

96  N.  E.  32.  Ky.— Andrews  v.  An- 
drews' Com.,  120  Ky.  718,  87  S.  W. 
1080,  90  S.  W.  581.  Mach.— Chase  v. 
Spencer,  150  Mich.  99,  113  N.  W.  578. 
Ore. — Sohindler  v.  Parzoo,  52  Ore.  452, 

97  Pac.  755.  Wis. — Small  v.  Champeny, 
102  Wis.  61,  78  N.  W.  407;  Giles  v. 
Hodge,  74  Wis.  360,  43  N.  W.  163. 

[a]  It  is  error  to  admit  in  evidence 
an  adjudication  of  insanity  made  sub- 
sequent to  the  act  sought  to  be  im- 
peached in  the  absence  of  evidence 
showing  that  such  insane  person  was 
continuously  in  the  same  condition  of 
mind  from  the  time  of  such  act  to 
the  adjudication.  Small  v.  Champeny, 
102  Wis.  61,  78  N.  W.  407. 

11.  N.  J.— Sbarbero  v.  Miller,  72  N. 
J.  Eq.  248,  65  Atl.  472;  Mott  v.  Mott, 
49  N.  J.  Eq.  192,  22  Atl.  997;  Yauger 
V.  Skinner,  14  N.  J.  Eq.  389;  Hunt  v. 
Hunt,  13  N.  J.  Eq.  161.  N.  Y.— Hughes 
V.  Jones,  116  N.  Y.  67,  22  N.  E.  446, 
15  Am.  St.  Bep.  386,  5  L.  B.  A.  632; 
Banker  v.  Banker,  63  N.  Y.  409;  Van 
Deusen  v.  Sweet,  51  N.  Y.  378;  Bichje 
V.  Shepard,  158  App.  Div.  192,  143  N. 
Y.  Supp.  19;  Person  v.  Warren,  14  Barb. 
488;  L'Amoureux  v.  Crosby,  2  Paige 
422,  22  Am.  Dec.  655;  Hirsch  v.  Train- 
er, 3  Abb.  N.  C.  274;  Hart  v.  Deamer, 
6  Wend.  497;  Matter  of  Patterson,  4 
How.  Pr.  34;  Hicks  v.  Marshall,  8  Hun 
327;  Schoenberg  &  Co.  v.  Ulman,  51 
Misc.  83.  Pa. — Lancaster  County  Nat. 
Bank  v.  Moore,  78  Pa.  407;  Klohs  v. 
Klohs,  61  Pa.  245;  Noel  v.  Karper,  53 
Pa.  97;  In  re  Gangmere's  Est.,  14  Pa. 
417,  53  Am.  Dec.  554;  Willis  v.  Willis, 
12  Pa.  159;  Hutchinson  v.  Landt,  4 
Eawle  234,  26  Am.  Dec.  127.  S.  C. 
Knox  V.  Knox,  30  S.  C.  377,  9  S.  E. 
353,     Tenn.— Bond  v.  State,  129  Tenn. 
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subsequent  time  ;^*  but  is  admissible  in  evidence  as  a  fact  tending  to 
prove  his  sanity  at  either  a  prior  or  subsequent  time.^^ 

As  to  Third  Persons.  —  An  inquisition  of  lunacy  is  not  conclusive 
against  any  person  not  a  party  to  it."  It  is  prima  facie  evidence, 
however,  against  all  persons  who  may  be  affected  thereby.^^ 

Foreign  Adjudication.  —  A  judgment  of  lunacy  rendered  by  a  court 
having  jurisdiction  is  entitled  to  the  same  faith  and  credit  in  a  sister 
state  as  in  the  state  of  its  rendition.^* 


75,  165  S.  W.  229,  rule  held  applicable 
in  eriminal  case.  Tex. — Witty  v.  State 
(Tex.  Orim.),  153  S.  W.  1146.  Eng. 
Sergeson  v.  Sealey,  2  Atk.  412,  26  Eng. 
Eeprint  648. 

[a]  Retrospective  Finding  Not  Bind- 
ing Evidence. — Under  a  statute  limit- 
ing the  finding  of  the  jury  in  inquisi- 
tion proceedings  to  the  question  of  men- 
tal sanity  at  the  time  when  the  in- 
quiry is  made,  a  finding  that  a  person 
was  incompetent  for  some  time  pre- 
vious to  such  proceeding  is  not  binding 
evidence  against  a  person  whose  trans- 
actions with  such  lunatic  were  over- 
reached by  the  finding.  Reals  v.  Wes- 
ton, 28  Misc.  67,  59  N.  Y.  Supp.  807. 

For  evidence  held  sufficient  to  over- 
come such  presumption,  see  Schoenberg 
&  Co.  V.  Ulman,  51  Misc.  83,  99  N.  Y. 
Supp.  650. 

12.  Emery  v.  Hoyt,  46  111.  258. 

[a]  A  decree  dismissing  a  petition 
for  the  appointment  of  a  guardian  of 
an  alleged  insane  person,  and  the  ver- 
dict of  a  jury  and  judgment  of  an 
appellate  court  on  review,  in  favor  of 
his  sanity,  are  not  conclusive  evidence 
of  his  sanity  at  a  time  intermediate 
such  decree  and  verdict,  in  an  action 
subsequently  brought  in  his  behalf  to 
recover  land  of  which  he  made  a  deed 
between  those  dates.  Gibson  v.  Soper, 
6  Gray  (Mass.)   279,  66  Am.  Dec.  414. 

13.  See  Gibson  v.  Soper,  6  Gray 
(Mass.)  279,  66  Am.  Dec.  414. 

14.  See  the  following:  D.  C — Blandy 
V.  Blandy,  20  App.  C'as.  535.  Ga. 
Field  v.,  Lucas,  21  6a.  447,  68  Am. 
Dec,  465.  Ky. — Hopson  v.  Boyd,  6  B. 
Mon.  296,  only  prima  facie  evidence 
as  to  past  condition.  Mich. — Hale  v. 
Harris,  169  Mich.  172,  134  N.  W.  1111. 
N.  J.— Den  v.  Clark,  10  N.  J.  L.  217, 
18  Am.  Dee.  417;  Hill  v.  Day,  34  N.  J. 
Eq.  150.  N.  Y.— Van  Deusen  v.  Sweet, 
51  N.  Y.,  378;  Osterhout  v.  Shoemaker, 
3  Hill  513;  Hirsch  v.  Trainer,  3  Abb. 
N.   C.   274;    L'Amoureux  v.   Crosby,   2 
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Paige  422,  22  Am.  Dec.  655;  Hicks  v. 
Marshall,  8  Hun  327.  N.  C— Eippy  v. 
Gant,  39  N.  C.  443;  Christmas  v. 
Mitchell,  38  N.  C.  535.  Pa.— Wolf's 
Case,  195  Pa.  438,  46  Atl.  72;  Rogers 
V.  Walker,  6  Pa.  371,  47  Am.  Dec.  470. 
En^. — Sergeson  v.  Sealey,  2  Atk.  412, 
26  Eng.  Eeprint  648. 

But  see  Poran  v.  Healy,  73  Kan. 
633,  85  Pac.  751,  86  Pac.  470. 

[a]  In  Kentucky,  an  inquest  of  lun- 
acy, although  conclusive  evidence  of 
the  condition  of  the  party  at  the  date 
of  the  inquest,  is  only  prima  facie  evi- 
dence of  his  condition  at  any  subse- 
quent period.  Clark's  Exr.  v.  Trail's 
Admr.,  1  Mete.  (Ky.)  35. 

[b]  A  petitioner  in  the  lunacy  pro- 
ceedings is  not  a  party  to  the  record 
in  such  sense  that  he  is  bound  by  the 
finding  and  precluded  from  showing 
that  the  lunatic  was  sane  at  the  time 
a  deed  or  mortgage  was  executed  by 
him  although  it  was  during  a  period 
overreached  by  the  finding.  Hughes  v. 
Jones,  116  N.  Y.  67,  22  N.  E.  446,  15 
Am.  St.  Eep.  386,  5  L.  E.  A.  632. 

15.  D.  C— Blandy  v.  Blandy,  20  App. 
Cas.  535.  111. — HoUiday  v.  Shepherd, 
269  111.  429,  109  N.  E.  976,  citing  7 
Enct.  of  Bv.  477.  N".  J.— Hill  v.  Day, 
34  N.  J.  Eq.  150,  simply  makes  a 
prima  facie  case.  Tex. — Herndon  v. 
Vick,  18  Tex.  Civ.  App.  583,  45  S.  W. 
852;  Grimes  v.  Shaw,  2  Tex.  Civ.  App. 
20,  21  S.  W.  718. 

[a]  Where  a  judgment  of  lunacy  is 
suspended  by  the  appeal  of  the  person 
adjudicated  a  lunatic,  such  judgment  is 
only  prima  facie  evidence  against  a 
person  to  whom  the  lunatic  conveyed 
land  pending  the  appeal.  Grimes  v. 
Shaw,  2  Tex.  Civ.  App.  20,  21  S.  W. 
718. 

16.  Com.  V.  Kirkbride,  2  Brewst. 
(Pa.)  419;  Herndon  v.  Vick,  18  Tex. 
Civ.  App.  583,  45  S.  W.  852. 

As  to  conclusiveness  of  domestic  ad- 
judication, see  supra,  this  section. 
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2.  Collateral  Attack.  —  The  usual  rule  obtains  that  the  judgment 
or  decree  in  inquisition  proceedings  cannot  be  attacked  collaterally  on 
account  of  any  mere  errors  or  irregularities  in  such  proceedings;^' 
but  the  same  must  be  corrected  by  direct  appeal,  certiorari,  or  some 
other  appropriate  form  of  direct  attack.^*  Such  proceedings  may  be 
attacked  collaterally,  however,  for  any  jurisdictional  defects.^'  But 
on  such  collateral  attack,  it  will  be  presumed  that  the  required  notice 
of  the  inquisition  proceedings  was  given.^" 

K.  Review.^^  —  1.  In  General.  —  An  appeal  lies  to  review  the 
decree  of  the  court  or  other  tribunal  having  jurisdiction  in  such  a 


[a]  It  is  prima  facie  evidence  to  es- 
tablish that  fact  in  a  sister  state.  Hern- 
don  V.  Vick,  18  Tex.  Civ.  App.  583,  45 
S.  W.  852. 

[b]  An  inquisition  of  lunacy  taken 
abroad  or  in  another  state  is  sufficient 
to  warrant  the  issuing  of  a  new  com- 
mission in  another  jurisdiction,  and 
may,  perhaps,  be  sufficient  ground  or 
evidence  to  warrant  the  inquisition. 
Matter  of  Perkins,  2  Johns.  Ch.  (N. 
Y.)  124;  Ex  parte  Gillam,  2  Ves.  Jr. 
587,  30  Eng.  Eeprint  790. 

17.  See  the  following:  Ala.^Graft 
V.  Simon,  118  Ala.  625,  24  So.  380.  Ky. 
r.  azer  v.  Frazer,  25  Ky.  L.  Eep.  882, 
7b  S.  "W.  546.  Md.— Packard  v.  XJlrich, 
106  Md.  246,  67  Atl.  246,  12  L.  E.  A. 
(N.  S.)  895.  N.  C— Bethea  v.  McLeu- 
non,  23  N.  C.  523.  Pa.— Willis  v.  Wil- 
lis, 12  Pa.  159;  Sogers  v.  Walker,  6 
Pa.  371,  47  Am.  Dec.  470.  Tenn. 
Bible  V.  Wisecarver,  50  S.  W.  670. 

See  generally  the  title  "Judgments." 

[a]  The  question  as  to  whetlier  the 
petitioner  was  a  proper  person  to  file 
the  petition  for  an  inquisition  cannot 
be  raised  in  a  collateral  proceeding. 
State  ex  rel.  Gardiner  v.  Dickman,  175 
Mo.  App.  543,  157  S.  W.  1012. 

[b]  Members  of  the  inquisition  jury 
who  joined  in  signing  and  sealing  the 
finding  cannot  in  a  collateral  proceed- 
ing, after  confirmation  of  the  report, 
explain  away  its  legal  effect  or  contra- 
diet  the  tenor  thereof.  Hutchinson  v. 
Landt,  4  Eawle  (Pr.)  234  26  Am.  Dec. 
127. 

18.  As  to  method  of  review,  see 
infra.  III,  K. 

19.  Crown  E.  E.  Co.  v.  Eogers'  Com., 
132  Ky.  790,  117  S.  W.  275,  136  Am. 
St.  Eep.  202. 

As  to  effect  of  failure  to  give  notice, 

see  supra,  III,  D,  1. 

20.  Md.— Packard    v.     Ulrich,     106 


Md.  246,  67  Atl.  246,  12  L.  E.  A.  (N". 
S.)  895.  N".  Y.— Gridley  v.  College  of 
St.  Francis  Xavier,  137  N.  Y.  327,  33 
N.  E.  321.  Pa.— Willis  v.  Willis'  Admr., 
12  Pa."  159;  Eogers  v.  Walker,  6  Pa. 
371,  47  Am.  Dec.  470. 

[a]  But  see  Sears  v.  Terry,  26  Conn. 
273,  holding  that  there  is  no  presump- 
tion, on  collateral  attack,  in  favor  of 
the  jurisdiction  of  the  probate  court  in 
lunacy  proceedings.  As  to  the  presump- 
tion in  favor  the  judgments  of  probate 
courts,  see  the  title  "Probate  Courts." 

[b]  In  a  collateral  attack  upon  the 
judgment  of  the  circuit  court  declaring 
a  person  of  unsound  mind,  and  appoint- 
ing a  guardian  for  him  it  will  be  pre- 
sumed that  the  court  acquired  a  juris- 
diction of  the  person  of  the  defendant 
before  rendering  the  judgment,  where 
the  record  is  silent  as  to  notice  or  his 
appearance  or  presence  in  court.  Soules 
V.  Eobinson,  158  Ind.  97,  62  N.  E.  999, 
92  Am.  St.  Eep.  301. 

[c]  Where  the  judgment  contains  a 
recital  that  "due  notice"  of  the  ap- 
plication was  given  to  the  lunatic, 
"this  recital  is  a  finding  of  the  court, 
and  is  to  be  held  sufficient  where  the 
record  is  otherwise  silent.  The  gen- 
eral finding  and  recital  of  notice  in 
said  judgment  is,  we  think,  to  be  con- 
strued in  connection  with  the  whole 
record,  and  will  be  limited  and  held  to 
refer  to  the  particular  notice,  if  any, 
shown  by  other  parts  of  the  record,  and 
generally  if  the  notice  attempted  to  be 
given,  as  the  same  appears  by  the  rec- 
ord is  fatally  defective,  there  is  under 
the  authorities  no  presumption  of  no- 
tice in  any  other  mode  or  manner." 
Crow  V.  Meyersieck,  88  Mo.  411. 

As  to  necessity  for  notice,  see  supra, 
III,  D,  1. 

21.  See  generally  the  titles  "Ap- 
peals;" "Certiorari;"  "Review;" 
"Writ  of  Error." 

Vol.  XIII 


486 


INSANE  PERSONS 


proceeding  aeeording  to  some,^=  but  not  all,^^  authorities.  So  too, 
such  proceedings  may  under  some  circumstances  be  reviewed  upon  a 
writ  of  error, ^*  or  certiorari.^^ 

An  action  to  review  the  judgment  in  the  inquisition  proceedings  is  ex- 
pressly provided  for  by  statute  in  some  states.^" 


22.  See  the  following:  Ala.— Craft 
V.  Simon,  118  Ala.  625,  24  So.  380.  Ariz. 
Civ.  Code,  1913,  §1227,  subd.  4.  HI. 
Snyder  v.  Snyder,  142  111.  60,  31  N.  E. 
303,  appeal  from  probate  to  circuit 
court.  Ind. — Shafer  v.  Shafer,  181  Ind. 
244,  104  N.  E.  507;  Cuneo  v.  Bessoni, 
63  Ind.  524;  Keeley  v.  Keeley,  41  Ind. 
App.  672,  84  N.  B.  767.  la.— Wilson 
V.  State,  66  Iowa  487,  24  N.  W.  9; 
County  of  Black  Hawk  v.  Springer,  58 
Iowa  417,  10  N.  W.  791.  Kan.— Gen. 
St.,  1909,  §4852;  Aid  v.  Appling,  89 
Kan.  340,  131  Pac.  569.  Md. — In  re 
Briator'B  Estate,  115  Md.  614,  81  Atl. 
25.  Mich. — Jaquith  v.  Ben?ie  Circuit 
Judge,  142  Mich.  174,  105  N.  W.  148; 
In  re  Chudek,  118  Mich.  361,  76  N.  W. 
757.  Contra,  Sparrow  i).  Ingham  Cir- 
cuit Judge,  109  Mich.  272,  67  N.  "W. 
112,  was  decided  prior  to  the  revision 
of  1897.  IVHss. — Finney  v.  Speed,  71 
Miss.  32,  14  So.  465.  Ore.— Jn  re  Sned- 
don, 144  Pac.  676.  Pa.— Com.  v.  Bon- 
ner, 238  Pa.  339,  86  Atl.  198;  Graham 
V.  Miller,  57  Pa.  Super.  479.  Tenn. 
Cooper  V.  Summers,  1  Sneed  453; 
Thomasson  v.  Kercheval;  10  Humph. 
322.  Can. — In  re  Fraser,  26  Ont.  Law 
508. 

,  [a]  In  Illinois  there  is  no  appeal 
from  circuit  court,  however;  and  a  writ 
of  mandate  will  not  be  granted  by 
the  appellate  court  to  compel  a  circuit 
judge  to  rule  on  a  motion  for  a  new 
trial  and  enter  final  judgment  in  a 
proceeding  to  have  a  person  declared 
of  unsound  mind,  where  the  jury  found 
that  the  person  was  of  sound  mind. 
State  V.  Branyan,  30  Ind.  App.  502,  66 
N.  B.  464. 

23.  Mo. — State  ex  rel.  Nolte  v.  Mc- 
Quillin,  171  Mo.  App.  106,  153  S.  W. 
509,  affirmed,  246  Mo.  586,  151  S.  "W. 
444;  Matter  of  Grouse,  140  Mo.  App. 
545,  120  S.  W.  666.  N.  C— Ray  v.  Ray, 
33  N.  C.  357;  Willis  v.  Lewis,  27  N.  C. 
14.  Tex.— Glenn  v.  State,  48  Tex.  Civ. 
App.   229,  107  S.  W.   621. 

[a]  In  Missouri  decrees  of  probate 
courts,  adjudging  persons  to  be  of  un- 
sound mind  are  entirely  unlike  ordinary 
judgments.     No  appeal  lies  from  such 
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decrees,  for  the  reason  that  by  the  stat- 
utes they  remain  in  fieri,  like  a  suit 
pending,  and  may  be.  reopened  and  set 
aside  at  any  subsequent  term  of  the 
court  when  the  insane  person  shall  be 
restored  to  his  right  mind.  State  ex  rel. 
Nolte  V.  McQuillan,  246  Mo.  586.  151 
S.  W.  444. 

24.  Colo.— Shapter  v.  Pillar,  28  Colo. 
209,  63  Pac.  302.  HI.— Haines  v.  Cear- 
loek,  95  111.  App.  203.  Tenn.— Davis 
V.  Norvell,  87  Tenn.  36,  9  S.  W.  193. 
Wis. — But  see  Crocker  v.  State,  60  Wis. 
553,  19  N.  W.  435. 

See  generally  the  title  '  'Writ  Of  Er- 
ror." 

[a]  Where  the  proceedings  were 
without  notice  to  the  alleged  lunatic 
they  are  void  and  may  be  reviewed 
by  writ  of  error.  Haines  v.  Cearlock, 
95  111.  App.  203. 

[b]  In  Pennsylvania,  no  writ  of  er- 
ror lies  to  review  an  inquisition  re- 
turned to  common  pleas.  Ex  parte  Gest, 
9  Serg.  &  R.  317.  And  see  Com.  v. 
Beaumont,  4  Rawle  366. 

25.  Com.  V.  Beaumont,  4  Rawle  (Pa.) 
366. 

26.  See  generally  the  statutes,  and 
Shafer  v.  Shafer,  181  Ind.  244,  104 
N.  B.  507,  holding  that  a  suit  in  equity, 
grounded  on  alleged  fraud  in  the 
service  of  process,  will  not  lie  to  set 
aside  a  judgment  adjudging  plaintiff  of> 
unsound  mind  and  incapable  of  man- 
aging his  estate,  since,  if  service  was 
unlawful,  a  full  and  adequate  legal 
remedy  existed  by  appeal,  or  by  com- 
plaint to  review  the  judgment. 

[a]  A  complaint  (1)  seeking  to 
have  the  inquisition  proceedings  re- 
viewed should  set  out  a  complete  rec- 
ord of  such  proceedings.  Meharry  v. 
Meharry,  59  Ind.  257.  (2)  A  com- 
plaint to  vacate  a  judgment  on  the 
ground  that  plaintiff  was  not  served 
with  process,  but  that  service  was  had 
on  the  superintendent  of  a  hospital  in 
which  plaintiff  was  confined,  is  insuffi- 
cient in  the  absence  of  allegations  of 
fraud  on  the  part  of  the  petitioner  re- 
lating to  the  service  of  process.  Shafer 
V.  Shafer,  181  Ind.  244,  104  N.  B.  507. 


INSANE  PERSONS 


487 


Rehearing.  —  After  adjudging  a  person  incompetent  and  appointing 
a  guardian  for  him,  the  probate  court  has  no  jurisdiction  to  rehear 
the  case  on  a  petition  in  effect  alleging  the  petitioner's  competency 
and  denying  the  necessity  of  a  guardian,  petitioner's  remedy  generally 
being  by  appeal  from  the  order  adjudging  him  incompetent.^' 

Death  Pending  Appeal,  —  An  appeal  from  the  inquisition  or  inter- 
diction will  be  abated  by  the  death  of  the  alleged  lunatic.^* 

2.  By  Whom  Prosecuted.  —  The  alleged  lunatic  may  personally 
appear  and  prosecute  the  appeal  in  his  own  name  f^  but  a  prosecuting 
attorney  required  by  statute  to  represent  the  alleged  lunatic  at  the 
inquisition  may  not  take  an  appeal  for  him.^" 

The  petitioner  for  the  inquisition  not  being  considered  a  party  to 
the  merits  of  the  case  cannot  appeaP^  from  a  judgment    of    sanity 


[b]  Scope  of  Inquiry. — The  inquiry 
in  an  action  of  this  character  is 
whether  the  facts  alleged  against  the 
validity  of  those  proceedings  are  true. 
A  verdict  that  the  plaintiff  "is  a  per- 
son of  sound  mind,  and  capable  of  man- 
aging his  own  estate"  is  not  responsive 
to  an  issue  of  such  a  character.  Me- 
harry  v.  Meharry,  59  Ind.  257. 

27.  Jaquith  v.  Benzie  Circuit  Judge, 
142  Mich.  174,  105  N.  W.  148. 

28.  Succession  of  Jones,  120  La.  986, 
45  So.  965;  In  re  Jones,  117  La.  106, 
41  So.  431. 

[a]  Eflect. — ^TJpon  the  abatement  of 
an  appeal  by  reason  of  the  death  of 
the  incompetent  person,  the  judgment 
of  the  lower  court  remains  in  force. 
Thomasson  v.  Kercheval,  10  Humph. 
(Tenn.)    322. 

29.  Cuneo  v.  Bessoni,  63  Ind.  524; 
Keeley  v.  Keeley,  41  Ind.  App.  672,  84 
N.  E.  767  (person  proceeded  against  is 
the  only  one  having  the  right  to  ap- 
peal); In  re  Varnum,  70  Vt.  147,  40 
Atl.  43,  appeal  allowed  only  to  persons 
proceeded  against. 

[a]  The  fact  that  the  appellant  has 
been  declared  insane  by  the  judgment 
appealed  from,  does  not  prevent  him 
from  personally  appealing.  Cuneo  v. 
Bessoni,  63  Ind.  524. 

[b]  Wife  of  alleged  lunatic  may  not 
appeal.  In  re  Varnum,  70  Vt.  147,  40 
Atl.  43. 

30.  In  Keeley  v.  Keeley,  41  Ind. 
App.  672,  84  N.  E.  767,  the  courts  said: 
"The  prosecutor  appeared  in  the  trial 
court  and  made  defense.  After  mak- 
ing such  defense,  which  will  be  pre- 
sumed to  have  been  a  proper  one,  he 
ought  not,  in  the  name  merely  of  the 
defendant,  to  be  permitted  to  prosecute 


an  appeal  from  an  adverse  judgment. 
Chase  v.  Chase  (1904),  163  Ind.  178. 
The  appeal  so  taken  is,  in  effect,  an 
admission  of  the  unsoundness  of  mind 
of  the  defendant.  If  of  unsound  mind, 
the  judgment  should  stand;  if  of  sound 
mind,  the  defendant  has  the  right, 
and  is  the  only  person  having  the 
right,  to  appeal  therefrom.  In  resist- 
ing the  petition,  the  prosecutor  dis- 
charged his  duty  as  a  sworn  officer  of 
the  court,  and  when  following  the 
verdict,  judgment  was  rendered  and  a 
guardian  appointed  for  defendant,  and 
his  motion  for  a  new  trial  stricken 
from  the  files,  his  office  ended." 

31.  State  V.  Branyan,  80  Ind.  App. 
502,  66  N.  E.  464;  Studabaker  v.  Mark- 
ley,  7  Ind.  App.  368,  34  N.  E.  606; 
In  re  Varnum,  70  Vt.  147,  40  Atl.  48. 
[a]  In  Studabaker  v.  M^rkley,  7 
Ind.  App.  368,  84  N.  E.  606,  the  court 
said:  "We  think  the  clear  intention 
of  the  statute  is  that  whenever  a  judg- 
ment has  been  rendered  in  favor  of 
the  person  charged,  after  the  trial 
judge,  with  the  aid  of  the  jury,  has 
reached  a  conclusion  in  favor  of  sanity, 
the  proceedings  should  be  at  an  end, 
and  that  no  appeal  from  such  a  de- 
termination is  contemplated  or  can  be 
allowed.  We  are  supported  in  this 
view  by  the  fact  that  if  there  be  a 
finding  in  favor  of  the  person  charged, 
in  the  next  week  or  the  next  day,  if 
he  exhibit  symptoms  of  unsoundness  of 
mind,  another  proceeding  may  be  in- 
stituted against  him.  There  is  no  oc- 
casion for  an  appeal.  The  rights  of 
all  can  be  secured  by  a  second  pro- 
ceeding. The  interest  of  the  accused 
and  the  interest  of  the  public  require, 
and  we  think  the  evident  purpose   of 
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therein,  not  even  in  so  far  as  it  affects  his  liability  for  costs." 

3.  What  Decision  Reviewable.  —  While  a  judgment  or  decree  of 
sanity  in  an  inquisition  proceeding  is  not  always,  if  indeed  ever,  ap- 
pealable,^* there  may  generally  be  a  review  of  a  judgment  or  decree 
adjudging  one  insane.** 

Final  Order. —  There  can  be  no  appeal  in  an  inquisition  proceeding 
until   a  final  order  of  some  character  has  been   entered  therein.*" 

4.  Hearing  and  Determination.  —  The  appeal  is  sometimes  taken 
to  an  intermediate  court,  where  the  trial  is  had  de  novo.*°  In  such 
case,  it  is  not  error  for  the  court  to  submit  the  question  of  the  sanity 
or  insanity  of  the  alleged  lunatic  to  the  jury,  the  proceeding  being 
•onsidered  as  one  in  equity.*' 


the  statute  is,  that  such  a  judgment  is 
a  finality  from  which  no  appeal  will 
lie  to  any  court." 

82.  State  v.  Branyan,  30  Ind.  App. 
502,  66  N.  E.  464;  Morris  v.  Morris, 
128  Mo.  App.  673,  107  S.  W.  405.  But 
see  Studahaker  v.  Markley,  7  Ind.  App. 
368,  374,  34  N.  E.  606. 

[a]  In  State  v.  Branyan,  30  Ind. 
App.  502,  66  N.  E.  464,  the  court  in 
ruling  on  this  point  said:  "But  we 
fail  to  see  how  the  question  of  costs 
can  be  reviewed  without  reviewing  the 
merits  of  the  case,  for  the  reason  that 
the  statute  expressly  directs  that  'if 
the  court  or  jury  fnd  that  such  per- 
son is  not  of  unsouL.d  mind,  then  the 
court  shall  give  judgment  against  the 
person  making  the  complaint  for  the 
costs.'  See.  2718  Burns  1901.  It  has 
been  held  that  such  a  proceeding  is 
not,  in  any  sense,  an  action  within  the 
meaning  of  the  civil  code,  and  has  few 
of  the  qualities  or  attributes  of  a  civil 
action.  Galbreath  v.  Black,  89  Ind. 
300.  It  is  true  in  the  case  last  cited 
an  appeal  was  entertained,  but  the 
question  presented  was  the  right  of  the 
complainant  to  dismiss  the  proceedings 
over  the  objection  of  the  party  charged 
to  be  of  unsound  mind.  And  in  Euhl- 
man  v.  Euhlman,  110  Ind.  314,  the 
question  presented  was  the  right  of  the 
court  to  adjudge  the  costs  against  the 
complainant  upon  a  dismissal.  In 
Cochran  v.  Amsden,  104  Ind.  282,  the 
proceeding  was  to  set  aside  the  guard- 
ianship of  an  insane  person." 

33.  As  to  reviewing  order  adjudg- 
ing one  proceeded  against  sane,  see 
supra,  III,  K,  2. 

84.  See  generally  the  cases  cited 
supra,  III,  K,  1. 

An  appeaJ.  wUl  not  lie  from  a  re- 
fusal to  grant  a  repealing  of  a  finding 
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of  insanity.    Wilson  v.  State,  66  Iowa 
487,  24  N.  W.  9. 

35.  Com.  V.  Bonner,  238  Pa.  339,  86 
Atl.  198. 

[a]  Interlocutory  Decree. — The  de- 
cree of  the  court  in  a  lunacy  proceed- 
ing, sustaining  i-espondent 's  exceptions 
to  findings  made  by  the  commissioner 
and  jury,  and  setting  aside  the  report 
and  referring  the  matter  back  to  the 
commissioner  and  jury  with  instructions 
to  rehear  the  case,  is  interlocutory  only 
and  no  appeal  therefrom  lies  to  the 
supreme  court.  Com.  v.  Bonner,  238 
Pa.  339,  86  Atl.  198. 

36.  m.— Snyder  v.  Snyder,  142  111. 
60',  31  N.  E.  303.  Ky.— Hendricks  v. 
Settle,  107  Ky.  344,  53  S.  W.  1051. 
Mich. — In  re  Estate  of  Leonard,  95  Mich. 
295,  54  N.  W.  1082.  Neb.— Prante  v. 
Lompe,   77   Neb.  377,   109   N.  W.  496. 

[a]  An  appeal  from  an  order  of  the 
probate  court  (1)  adjudging  a  person 
mentally  incompetent,  and  appointing  a 
guardian  of  his  person  and  estate,  in- 
vests the  circuit  court  with  power  to 
act  upon  the  original  petition,  unless 
it  appears  that  the  probate  court  failed 
to  acquire  jurisdiction  of  the  proceed- 
ing. In  re  Estate  of  Leonard,  95  Mich. 
295,  54  N.  W.  1082.  (2)  The  case 
stands  for  trial  upon  the  original  peti- 
tion, and  if  the  probate  court  acquired 
jurisdiction  by  citation,  service,  and  ap- 
pearance, it  is  immaterial,  so  far  as 
the  retrial  on  the  appeal  is  concerned, 
what  errors  were  committed  upon  the 
hearing  in  the  probate  court,  or  whether 
or  not  the  probate  judge  who  heard 
the  case,  was  disqualified  to  hear  it, 
and  make  the  order  appealed  ■  from. 
In  re  Estate  of  Leonard,  95  Mich.  295, 
54  N.  W.  1082. 

37.  In  re  Sneddon  (Ore.),  144  Pae. 
676. 
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Where  there  is  no  trial  de  novo,  the  appellate  court  in  passing  upon 
the  sufficiency  of  the  evidence  to  sustain  the  finding,  will  take  into 
consideration  the  fact  that  the  trial  court  had  the  alleged  lunatic 
before  it.^^  Nor  wiU  the  judgment  be  reversed  for  mere  irregularities 
in  the  proceedings  which  do  not  affect  the  rights  of  the  alleged 
lunatic.'^     « 

L.  Costs  and  Expenses.*"  —  Unless  regulated  by  statute,  as  is  some- 
times the  ease,*^  the  costs  in  a  lunacy  proceeding  are  disposed  of  as 
the  court  in  its  discretion  may  see  fit.*^ 


38.  And  if  the  testimony  of  the 
respondent  himself  shows  weakness, 
childishness  and  a  sense  of  personal 
irresponsibility,  and  it  also  appears 
that  the  respondent  a  few  years  be- 
fore had  a  serious  illness  which  caused 
a  mental  change  in  him,  the  decree  ■will 
not  be  reversed.  Graham  v.  Miller,  57 
Pa.  Super.  479. 

[a]  Where  there  was  evidence  of 
mental  incompetency  justifying  the 
verdict  of  the  jury,  that  question  hav- 
ing been  submitted  under  proper  in- 
structions the  judgment  was  afiirmed. 
In  re  Alexander,  136  Mich.  518,  99  N. 
W.  746. 

39.  Fentress  v.  Fentress,  7  Heisk. 
(Tenn.)  428. 

40.  See  generally  the  title  "Costs." 
On  traverse,  see  supra,  m,  I,  6;  in 

guardianship  proceedings,  see  infra,  IV, 
B,  7;  in  commitment  proceedings,  see 
infra,  V,  A,  8;  in  actions  by  and 
against  insane  persons  and  their  com- 
mittees, see  infra,  VII,  K. 

41.  See  generally  the  statutes,  and 
the  following  cases:  G-a. — Hinton  v. 
Brewer,  129  Ga.  232,  58  S.  E.  708.  Pa. 
Ebling's  Estate,  134  Pa.  227,  234,  19 
Atl.  847;  McCracken's  Estate,  45  Pa. 
Super.  229;  Com.  v.  Quinter,  2  Woodw. 

377.    Bug.— 7m  re  C ,  10  L.  E.  Oh. 

75,  under  statute  of  25  &  26  Viet.,  ch. 
86,  §11. 

[a]  Costs  in  lunacy  proceedings  are 
purely  matters  of  statutory  regulation 
and  the  courts  have  no  power  to  ad- 
judge them  as  against  any  one  on  mere 
equitable  or  moral  grounds.  The  court 
must  look  to  the  statute  as  its  war- 
rant of  authority.  Union  County  v. 
Axley,  53  111.  App.  670. 

[b]  Pennsylvania. — The  Act  of  April 
16,  1849,  Pub.  Laws  663,  imposed  on 
the  court  of-  common  pleas  the  duty  of 
deciding  and  directing  who  shall  pay 
all  coats  attendant  upon  the  issuing 
and   execution   of   any   commission   in 


lunacy,  or  to  apportion  the  costs  and 
the  payment  of  them  among  the  parties 
interested  in  such  proportions  as  the 
justice  of  the  case  may  require  and 
to  order  and  decree  payment  accord- 
ingly. In  exercising  this  power  it  is 
not  important  that  the  records  show 
that  there  was  probable  cause  for  the 
proceeding.  McCracken's  Case,  45  Pa. 
Super.  229.  And  see  In  re  Weaver,  116 
Pa.  225,  9  Atl.  323;  Hassenplug's  Ap- 
peal, 106  Pa.  527;  Clark's  Case,  22  Pa. 
466;  Com.  v.  O'Shea,  10  Pa.  Dist.  580; 
In  re  Johns,  5  Pa.  Dist.  775;  Com.  v. 
Quinter,  2  "Woodw.  377. 

[c]  To  divide  the  costs  (1)  between 
the  petitioner  and  the  alleged  lunatic 
is  a  proper  exercise  of  discretion  under 
such  statute.  Com.  v.  Eeeves,  140  Pa. 
258,  21  Atl.  315.  (2)  Such  statute 
does  not  confer  upon  the  court  the 
power  to  make  an  order  on  the  executor 
of  an  alleged  lunatic,  dying  before 
inquisition  found,  for  the  payment  of 
such  costs,  however.  Ebling's  Estate, 
134  Pa.  227,  19  Atl.  847. 

42.  "The  question  of  granting  or 
refusing  costs,  rests  in  the  sound  dis- 
cretion of  the  court,  and  they  will  not 
be  granted  unless  the  proceedings  are 
for  the  benefit  of  the  lunatic,  and  are 
instituted  and  prosecuted  fairly  and  in 
good  faith."  Matter  of  Beckwith,  3 
Hun  (N.  Y.)  443.  See  also  McCrack- 
en's Case,  45  Pa.  Super.  229,  wherein 
the  court  said:  "The  courts  of  common 
pleas  of  this  commonwealth  exercised 
the  power  of  the  court  of  chancery  in 
disposing  of  the  costs  of  a  commission 
of  lunacy  prior  to  the  Act  of  April 
16,  1849,  P.  L.  663." 

[a]  Where  a  proceeding  to  obtain  a 
judicial  determination  of  lunacy  Is  dis- 
missed with  the  court's  permission,  such 
dismissal,  in  the  court's  discretion, 
may  carry  with  it  an  award  of  costs 
against  the  petitioner.  Euhlman  v, 
Euhlman,  110  Ind.  314,  11  N.  E.  294. 
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Where  the  inquisdtion  results  in  an  adjudication  of  sanity,  the  costs  are 
sometimes  taxed  against  the  petitioner,*^  especially  where  the  com- 
mission is  sued  out  maliciously  and  without  probable  cause.**  It  is 
not  a  matter  of  course  to  charge  the  petitioner  with  costs,  however, 
when  he  fails  to  establish  the  lunacy  charged;*^  and  if  he  has  acted 
in  good  faith,  and  upon  probable  cause,  he  will  not  be  so  charged.*" 


[b]  The  court  may  allow  costs  in- 
curred in  an  unsuccessful  opposition  to 
the  commission,  where  the  fact  of  the 
lunacy  is  so  much  a  matter  of  doubt 
that  the  chancellor,  if  he  had  been  ap- 
plied to,  would  have  sanctioned  or  di- 
rected such  opposition.  Matter  of 
Conklin,  8  Paige  (N.  Y.)  450. 

43.  See  the  following:  Ala. — ^Camp- 
bell V.  Campbell,  39  Ala.  312.  Ark. 
Kirby's  Dig.,  1904,  §4007.  Ind.— Burns' 
Ann.  St.,  1914,  §3104;  Euhlman  v.  Euhl- 
man,  110  Ind.  314,  11  N.  E.  294; 
Galbreath  v.  Black,  89  Ind.  300; 
Brownlee  v.  Switzer,  49  Ind.  221;  State 
V.  Brauyan,  30  Ind.  App.  502,  66  N.  E. 
464;  Studabaker  v.  Markley,  7  Ind.  App. 
368,  34  N.  E.  606.  La.— Eev.  Civ. 
Code,  1909,  §397;  Breaux  «.  Trancke, 
30  La.  Ann.  336,  under  Eev.  Civ.  Code, 
§397.  Mo.— Eev.  St.,  1909,  §481;  Mor- 
ris V.  Morris,  128  Mo.  App.  673,  107  S. 
W.  405.  N.  J.— In  re  Farrell,  51  N".  J. 
Eq.  353,  27  Atl.  813.  N.  Y.— Code  Civ. 
Proc,  §§2333,  2334;  Matter  of  Giles, 
11  Paige  638;  Matter  of  Mason,  1  Barb. 
436;  In  re  Wills,  162  App.  Div.  775, 
147  N.  Y.  Supp.  930;  Matter  of  Loft- 
house,  3  App.  Div.  139,  38  N.  Y.  Supp. 
39.     Fa,.— In  re  Johns,  5  Pa.  Dist.  775. 

44.  N.  J.— Matter  of  White,  17  N.  J. 
Eq.  274.  N.  Y.— Matter  of  Clapp,  20 
How.  Pr.  385;  Matter  of  Arnhout,  1 
Paige  497.  Pa.— Ebling's  Estate,  134 
Pa.  227,  19  Atl.  847  (under  statute  pro- 
viding for  certification  of  the  judge  as 
to  whether  there  was  not  probable 
cause  for  the  application) ;  Hassen- 
plug's  Appeal,  106  Pa.  527;  Com.  v. 
Quinter,  2  Woodw.  377;  Clark's  Case, 
22  Pa.  466. 

[a]  "Before  inquisition  found  the 
petitioners  are  regarded  as  prosecutors; 
they  are  treated  as  parties  instituting 
a  hostile  proceeding  against  the  alleged 
lunatic,  and  if  they  are  unsuccessful, 
are  liable  to  costs,  and  can  in  no  event 
recover  costs.  If  the  proceeding  is  in- 
stituted in  bad  faith  they  will  be 
charged  with  the  costs."  Matter  of 
Clapp,  20  How.  Pr.  (N.  Y.)  385. 

[b]  In  Pennsylvania  the  aseertain- 
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ment  of  probable  cause  for  the  proceed- 
ing, with  reference  to  the  question  of 
liability  for  costs  under  §9,  Act  of  June 
13,  1836,  Pub.  Laws  595,  is  a  special 
function  to  be  exercised  by  the  judge 
holding  the  inquisition,  or,  by  parity 
of  reasoning,  by  the  commissioner  per- 
forming the  same  duty,  but  only  after 
a  finding  that  the  person  is  not  a 
lunatic.  Ebling's  Estate,  134  Pa.  227, 
19  Atl.  847. 

[c]  "The  liability  of  relators  in  a 
proceeding  against  an  alleged  lunatic 
.  .  .  to  execution  for  costs  'in  like 
manner  as  in  criminal  cases,'  is  con- 
fined by  the  9th  section  of  the  Act 
of  the  13th  of  June,  1836,  to  an  un- 
founded application,  where  the  judge 
holding  the  inquisition  shall  certify  that 
it  was  without  probable  cause."  Com. 
V.  Quinter,:  2  Woodw.  (Pa.)  377.  And 
see  In  re  Weaver,  116  Pa.  225,  9  Atl. 
823. 

[d]  Where  aji  alias  commission  has 
been  issued  and  the  commissioner  finds 
in  favor-  of  the  sanity  of  the  alleged 
lunatic  and  that  the  inquisition  was 
instituted  without  probable  cause  the 
costs  of  both  the  original. and  the  alias 
commission  will  be  taxed  against  the 
petitioner.  In  re  Birth,  1  Kulp  (Pa.) 
101.      ' 

45.  N.  J.— Matter  of  White,  17  N.  J. 
Eq.  274.  N.  Y.— Matter  of  Giles,  11 
Paige  638;  Brower  v.  Fisher,  4  Johns. 
Ch.  441;  Matter  of  McAdams,  19  Hun 
292.  Pa. — Hassenplug's  Appeal,  106  Pa. 
527. 

[a]  Where  the  petitioner  is  an  oiii- 
cer  (1)  acting  officially  under  the  law, 
the  costs  are  paid  by  the  county  by 
express  provision  of  statute  in  some 
states.  Kirby's  Ark.  Dig.,  1904,  §4007, 
and  generally  the  statutes.  (2)  In 
Pennsylvania,  however,  if  the  court  cer- 
tifies that  the  petition  was  made  with- 
out probable  cause,  the  petitioner  shall 
be  liable  for  costs;  this  includes  as 
well,  a  proceeding  conducted  by  a  com- 
missioner appointed  by  the  court.  Mc- 
Cracken's  Case,  45  Pa.  Super.  229. 
I     46.    N.  J.— Matter  of  White,  17  N.  J. 
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Indeed,  in  the  latter  ease,  the  petitioner  is  sometimes  awarded  his 
costs.*' 


Eq.  274.  N.  T.— Carter  v.  Beekwith, 
128  N.  Y.  312,  28  N.  E.  582  (reviewing 
authorities);  Matter  of  Giles,  11  Paige 
638;  Brewer  i".  Fisher,  4  Johns.  Ch.  441; 
In  re  Hammond,  112  N.  Y.  Supp.  296; 
Matter  of  McAdams,  19  Hun  292;  Mat- 
ter of  Beckwith,  3  Hun  443.  Eng. 
In  re  Cathcart,  41  Wkly.  Eep.  277; 
In  re  C ,  10  L.  R.  Ch.  75  (in- 
quiry based  upon  report  of  lunacy  com- 
missioners);  Matter  of  F ,  2  De 

G.,  J.  &  S.  89,  46  Eng.  Reprint  308, 
where  lunacy  was  found  but  deemed 
temporary.  Can. — In  re  Milne,  11 
Grant's  Ch.  (U.  €.)  153,  188. 

[a]  In  Matter  of  White,  17  N.  J. 
Eq.  274,  the  chancellor  said:  "The  pro- 
ceeding being  instituted  for  the  benefit 
of  the  alleged  lunatic,  or  his  estate, 
the  petitioner  is,  in  justice,  entitled  to 
be  repaid  his  costs  reasonably  incurred, 
whether  the  lunacy  be  established,  or 
not.  It  is  true  that  where  the  party 
is  found  of  sound  mind,  the  prosecutor 
cannot  be  allowed  his  costs,  because 
there  is  no  fund  out  of  which  they 
can  be  paid,  but  there  is  no  reason  for 
condemning  him  in  costs,  whatever 
may  be  the  result  of  the  proceeding, 
provided  it  was  prosecuted  in  good 
faith. 

So  where  the  petition  for  a  commis- 
sion of  lunacy  is  opposed,  costs  are  al- 
lowed, in  the  discretion  of  the  court, 
according  as  the  fairness  of  intention, 
and  the  reasonableness  of  either  party's 
proceedings  may  appear.  The  court 
has  gone  so  far  as  to  order  the  near- 
est relations  of  a  lunatic  to  pay  the 
costs  of  an  opposition  to  the  petition 
of  a  mere  stranger,  where  it  appeared 
from  their  own  statements,  that  a  com- 
mission ought  to  issue.  In  re  Smith, 
IRuss.  848;  Stock  on  ISTon  Comp.  97. 

Where  the  commission  is  sued  out 
maliciously,  or  without  probable  cause, 
the  person  prosecuting  the  commission 
may  be  ordered  to  pay  costs.  Shelford 
on  Lunatics,  105.  But  I  find  no  in- 
stance in  which  costs  have  been  given 
against  a  party  prosecuting  ail  inquisi- 
tion in  good  faith,  whatever  may  have 
been  the  result  of  the  injury,  nor  am 
I  aware  of  any  principle  upon  which 
such  an  order  could  be  based." 

[b]  Where  the  alleged  lunatic  so 
conducts  himself  as  to   afford  grounds 


for  an  inquisition,  the  court,  though 
quashing  the  inquisition,  refused  to 
charge  the  party  applying  therefor  with 
costs.  In  re  Milne,  11  Grant's  Ch. 
(U.  C.)   153,  188. 

[c]  The  Pennsylvanij^  statute,  relat- 
ing to  the  imposition  of  costs  upon 
the  person  who  institutes  a  lunacy 
proceeding,  applies  only  where  there  has 
not  only  been  a  finding  that  the  subject 
of  inquiry  was  not  a  lunatic  but  where 
the  judge  or  commissioner  holding  the 
inquisition  certifies  that  the  proceeding 
was  instituted  without  probable  cause. 
In  the  absence  of  such  certificate  the 
presumption  is  that  the  proceeding  was 
begun  in  good  faith  and  in  the  inter- 
est of  the  alleged  lunatic.  McCraek- 
en's  Case,  45  Pa.  Super.  229. 

[d]  "The  proceeding  is  always  in- 
tended for  the  benefit  of  the  alleged 
lunatic,  the  presumption,  in  the  ab- 
sence of  evidence  to  the  contrary,  is 
that  those  who  commence  and  carry  it 
on  are  governed  by  that  object,  and 
have  probable  ground  for  their  action, 
and  costs  are  usually  paid  out  of  the 
estate  of  the  alleged  lunatic."  In  re 
Johns,  5  Pa.  Dist.  775.  And  see  Com. 
V.  Reeves,  140  Pa.  258,  21  Atl.  315; 
Clark's  Case,  22  Pa.  466. 

47.  In  re  Sulk,  74  N.  J.  Eq.  786,  70 
Atl.  661,  wherein  it  was  held  that  if, 
under  proceedings  on  a  commission  in 
the  nature  of  a  writ  de  luuatieo  in- 
quirendo,  the  subject  of  the  inquisition 
is  found  to  be  of  sound  mind,  the  per- 
son petitioning  for  and  prosecuting  the 
commission  of  lunacy  is  entitled  to 
costs,  including  counsel  fee  and  ex- 
penses reasonably  and  properly  in- 
curred, provided  the  prosecutor  of  the 
inquisition  has  acted  from  justifiable 
motives  and  in  good  faith,  and  there 
is  a  fund  under  the  control  of  the 
court  out  of  which  payment  can  be  or- 
dered to  be  made. 

[a]  But  if  there  is  no  fund  out  of 
which  such  costs  can  be  directed  to  be 
paid,  they  will  not  be  allowed  the  peti- 
tioner, however  meritorious  his  conduct 
may  have  been.  Matter  of  Farrell,  51 
N.  J.  Eq.  353,  27  Atl.  813;  Matter  of 
White,  17  N.  J.  Eq.  274.  And  see 
In  re  Hammond,  112  N.  Y.  Supp.  296, 
holding  further  that  a  finding  of  sanity 
deprives  the  court  of  any  control  over 
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Where  the  inquisition  results  in  an  adjudication  of  insani,ty,  the  costs  are 
usually  taxed  against  the  estate  of  the  insane  person,**  although  some 
statutes  provide  that  even  in  the  event  of  such  adjudication,  the  court 
may  order  the  petitioner  to  pay  the  costs.*'  If  the  insane  person  be 
a  pauper  the  statutes  generally  provide  that  the  county  of  his  resi- 
dence shall  pay  the  costs  of  the  proceeding.^" 

DismisBal.ei  —  Where  inquisition  proceedings  were  voluntarily  dis- 


the  property  of  the  alleged  lunatic  and 
hence  it  cannot  award  costs  to  the 
petitioner  out  of  such  estate.  Upon 
this  latter  point,  see  Sander  v.  Lamer, 
101  App.  Div.  167,  91  N.  Y.  Supp.  428; 
Com.  V.  O'Shea,  10  Pa.  Dist.  580. 

[b]  In  Pennsylvania  if  upon  the 
inquisition,,  it  shall  be  found  that  the 
party  with  respect  to  whom  the  appli- 
cation was  made  is  not  a  lunatic  and 
it  shall  appear  to  the  judge  holding 
such  inquisition  that  there  was  not 
probable  cause  for  such  application,  he 
shall  certify  the  same  on  such  in- 
quisition; and  thereupon,  the  party  by 
whom  such  application  was  made,  shall 
be  liable  for  the  costs  of  the  proceed- 
ing, in  like  manner  as  prosecutors  in 
criminal  cases,  when  directed  by  the 
jury  to  pay  costs  of  prosecution.  But 
although  the  commission  returns  a  find- 
ing of  sanity  the  costs  will  be  taxed 
against  the  respondent  in  the  absence 
of  a  finding  as  to  want  of  probable 
cause.    In  re  Hogg,  17  Pa.  Co.  Ct.  509. 

[c]  The  English  rule  seems  to  be 
less  stringent,  and  costs  will  be  allowed 
to  the  petitioner,  although  the  alleged 
lunatic  be  found  by  the  inquisition  to 
be  of  sound  mind.  Nelson  v.  Dun- 
combe,  9  Beav.  211,  50  Eng.  Reprint 
323;  In  re  Cathcart,  41  Wkly.  Eep. 
277. 

48.  Ala. — Campbell  v.  Campbell,  39 
Ala.  312.  HI. — Union  County  v.  Axley, 
53  111.  App.  670.  N.  Y.— Matter  of 
Root,  8  Paige  625,  only  ordinary  tax- 
able costs  and  disbursements.  Pa. 
Rogers'  Appeal,  119  Pa.  178,  13  Atl. 
72;  In  re  Weaver,  116  Pa.  225,  9  Atl. 
323;  Wier  v.  Myers,  34  Pa.  377;  In  re 
Sargent,  22  Pa.  Co.  Ct.  140,  all  costs, 
including  pay  of  the  commissioners. 

[a]  Though  lunatic  dies  before  costs 
allowed  (Matter  of  Perris,  86  App.  Div. 
559,  "84  N.  Y.  Supp.  15;  McCracken's 
Case,  45  Pa.  Super.  229),  (2)  or  before 
the  committee  is  appointed.  Matter  of 
Lofthouse,  3  App.  Div.  139,  38  N.  "''. 
Supp.  39,  wherein  the  court  allowed  the 
petitioner  his  costs,  on  the  ground  that 
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the  lunacy  had  been  declared  and  the 
"costs  and  expenses  had  been  incurred 
in  a  proceeding  in  good  faith  to  estab- 
lish such  lunacy." 

[b]  The  Georgia  statute  provides 
that  the  costs  should  be  paid  out  of 
the  treasury  of  the  county,'  except 
where  the  estate  of  the  person  as  to 
whom  such  a  proceeding  is  had  is  suffi- 
cient to  defray  such  expense.  Hinton 
V.  Brewer,  129.  Ga.  232,  58  S.  E.  708, 
under  Civ.  Code,  §2583. 

[c]  In  New  York  the  statutory  pro- 
vision is  "imperative."  The  court 
"must  direct  the  payment"  out  of  the 
funds  in  the  hands  of  the  committee, 
where  one  is  appointed,  of  the  neces- 
sary disbursements  of  the  petitioner. 
Matter  of  Lofthouse,  3  App.  Div.  139, 
38  N.  Y.  Supp.  39.  See  Matter  of 
Clapp,  20  How.  Pr.  (N.  Y.)  385;  Mat- 
ter of  Lofthouse,  3  App.  Div.  139,  38 
N.  Y.  Supp.  39. 

[d]  "In  England  (1)  the  general 
rule  has  been  to  allow  the  costs  of 
a  commission  of  lunacy  out  of  the  es- 
tate, if  the  lunacy  be  established.  1 
Collinson  on  Lun.  461"  Clark's  Case, 
22  Pa.  466  (And  see  Hassenplug's  Ap- 
peal, 106  Pa.  527;  Williams  v.  Went- 
worth,    5   Beav.    325,   49    Eng.   Reprint 

603;    Matter   of   F ,   2   De   Gt.,  J. 

&  S.  89,  46  Eng.  Reprint  308),  (2)  even 
though  the  lunatic  dies  pending  hi? 
traverse  of  such  inquisition.  Matter 
of  Cumming,  5  De  G.,  M.  &  G.  30,  43 
Eng.  Reprint  780. 

[e]  In  case  of  the  death  of  the 
lunatic,  the  costs  should  be  paid  out  of 
his  estate  in  the  due  course  of  admin- 
istration. In  re  Meares,  27  Wkly.  Rep. 
(Eng.)  369;  In  re  Kaye,  6  Brit.  Col. 
(Can.)   61. 

49.  Union  County  v.  Axley,  53  111. 
App.  670. 

50.  See  generally  the  statutes  and 
Union  County  v.  Axley,  53  111.  App. 
670. 

51.  As  to  right  to  dismiss  inquisi- 
tion proceedings,  see  supra,  III,  H. 
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missed  the  petitioner  cannot  be  compelled  to  pay  the  costs  therein  as 
a  condition  precedent  to  his  maintaining  a  second  proceeding  of  the 
same  kind  involving  the  same  alleged  lunatie.^^ 

When  the  appeal  from  a  judgment  in  an  inquisition  proceeding  is 
dismissed  because  of  the  death  of  the  alleged  lunatic,  as  no  judgment 
can  be  rendered,  each  party  must  pay  his  pwn  costs.^^ 

Whart;  items  are  taxable  as  costs  and  eocpenses  in  such  a  proceeding  are 
governed  by  the  rules  relating  to  costs  generally.^* 

Counsel  fees  are  properly  allowable  to  a  person  who  in  good  faith 
institutes  proceedings  in  lunacy,  according  to  some  authorities.^^  So 
too,  the  attorney  defending  the  alleged  lunatic  is  entitled  to  payment 
out  of  the  lunatic's  estate  for  necessary  services    rendered    in    the 


52. 

58  S, 
748. 

53. 
431. 

54. 
[a] 


Hinton  v.  Brewer,   129   Ga.   232, 
B.   708,   128    Ga.   346,   57   S.   E. 

In  re  Jones,  117  La.  106,  41  So. 


See  5  Standard  Proc.  930,  e*  seq. 
All  costs  up  until  final  judg- 
ment in  the  proceedings  are  generally 
taxable.  Hassenplug's  Appeal,  106  Pa. 
527. 

[b]  Costs  of  witnesses  and  taking 
depositions  after  conflrmation  of  in- 
(juest,  taken  with  reference  to  costs 
only,  form  no  part  of  the  costs  of  the 
execution'  of  the  commission  of  lunacy. 
In  re  Hogg,  17  Pa.  Co.  Ct.  509. 

[c]  Witness'  Fees  to  Petitioner. 
The  petitioner  cannot  subpoena  himself 
as  a  witness,  and  demand  and  receive 
fees  as  a  witness;  he  is  one  of  the 
parties  to  the  action.  In  re  Hogg,  17 
Pa.  Co.  Ot.  509. 

[d]  Where  the  court  appoints  a  re- 
ceiver pendente  lite,  and  afterwards 
upon  the  inquest  the  subject  of  the 
inquisition  is  found  to  be  of  sound 
mind,  the  court  will,  in  discharging 
the  receiver,  allow  him  compensation 
for  his  services,  and  will  allow  the 
petitioner. the  taxed  costs  of  the  pro- 
ceedings, including  a  reasonable  counsel 
fee,  and  expenses  reasonably  and  prop- 
erly incurred.  In  re  Sulk,  74  N.  J.  Bq. 
736,  70  Atl.  661. 

[ci]  The  words  "expenses"  and 
"costs"  used  in  the  Indiana  statute 
were  intended  to  convey  different 
meanings.  The  word  "expenses"  em- 
braces costs  of  officers  and  fees  of  wit- 
nesses and  jurors,  and  the  petitioner's 
reasonable  attorney's  fees.  The  word 
"costs"  does  not  include  payment  of 
attorney's  fees.  Brownlee  v.  Switzej, 
49  Ind.  221. 


55.  Ind. — Brownlee  v.  Switzer,  49 
Ind.  221.     N.  Y. — Matter  of  Lofthouse, 

3  App.  Div.  139,  38  N.  Y.  Supp.  39. 
Pa. — Wier  V.  Myers,  34  Pa.  377;  Mc- 
Craeken's  Case,  45  Pa.  Super.  229,  235; 
Tarr's  Estate,  10  Pa.  Super.  554;  In  re 
Heft,  22  Pa.  Co.  Ct.  534;  In  re  Hogg, 
17  Pa.  Co.  Ct.  509;  Burns'  Case,  6  Pa. 
Co.    Ct.    159.      Eng.— Chester   «.   Eolfe, 

4  Be  G.,  M.  &  G.  798,  43  Eng.  Ee- 
print  720;  Stedman  v.  Hart,  2  Wkly. 
Eep.  462. 

[a]  "In  Bushwell  on  Insanity,  §284, 
it  is  said  costs  and  counsel  fees  reason- 
ably incurred  by  either  party  in  pro- 
ceedings to  establish  the  lunacy  of  a 
person,  are  regarded,  both  at  law  and 
in  equity,  as  necessary  expenses  in- 
curred for  the  benefit  of  the  lunatic, 
and  are  recoverable  against  him  or  his 
estate.  And,  as  in  "Wier  v.  Myers,  34 
Pa.  379,  the  right  of  the  party  con- 
ducting proceedings  in  lunacy  to  pro- 
fessional services  is  recognized,  aiid  in 
Pennsylvania  the  courts  have  full  pow- 
er to  do  justice  (Act  of  April  16, 
1849) ;  we  believe  the  attorney  in  this 
case  should  receive  proper  compensa- 
tion, and  therefore  the  attorney  fee 
is  allowed."  In  re  Hogg,  17  Pa.  Co. 
Ct.  509. 

[b]  The  court  in  Burns'  Case,  6  Pa. 
Co.  Ct.  159,  says:  "Inasmuch  as  the 
burden  of  double  fees  (for  petitioner's 
counsel  and  his  own)  is  imposed  on 
the  estate  of  the  lunatic,  and  as  the 
lunatic  has  no  choice  of  counsel  for 
the  conducting  of  the  proceedings,  we 
are  not  inclined  to  go  to  the  limit  of 
what  might  be  thought  reasonable  in 
an  ordinary  case,  but  rather  to  make 
the  allowance  as  low  as  possible  con- 
sistent with  fairness  to  the  counsel." 
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inquisition  proceeding.'^  But  the  fees  of  sueh  p'erson  cannot  properly 
be  charged  against  the  petitioner,  even  though  the  inquisition  find  such 
person  sane.'"' 

The  lunatic 's  estate  will  not  be  charged  with  the  fees  of  the  counsel 
of  the  next  of  kin,  who  may  intervene  in  the  lunacy  proceedings.^^ 

Taxing  Costs.  —  The  cost  bill  on  the  commission  of  lunacy  should  be 
properly  settled  and  taxed.^^ 

Where  an  alias  commission  has  been  issued,  costs  of  the  first  hearing 
will  be  settled  on  a  final  decree  of  the  case,  in  the  absence  of  special 
reasons  requiring  a  disposition  of  the  costs  pending  the  proceedings."" 
However,  if  an  order  for  the  payment  of  costs  is  made  during  the 
pendency  of  the  proceedings,  it  is  only  interlocutory,  and  does  not 
prevent  the  court  from  making  a  different  disposition  of  the  question 
upon  the  final  decree."^  It  is  not  necessary  that  each  witness  at  the 
inquiry  present  a  separate  bill  of  costs. ^^ 

M.  Successive  Inquisitions."^  —  The  court  has  the  power  to  direct 
a  new  inquisition,  where  it  appears  that  the  jury  upon  a  former  in- 
quisition must  have  erred  in  finding  that  the  party  proceeded  against 
was  not  of  sound  mind,"*  or  where  it  is  apparent  that  the  jury  were 
laboring  under  a  mistaken  idea  as  to  their  duty,"°  or  it  appears  that 
there  is  an  evident  change  in  the  condition  of  the  subject."" 

Statutes  sometimes  require  a  new  inquest  at  stated  periods,  where 
there  has  been  a  finding  of  lunacy."^ 

IV.     GUARDIANSHIP  OVER."«  — A.    In  Geneeal.  — A  guardian 


56.  McKee's  Admr.  v.  Ward,  18  Ky. 
L.  Eep.  987,  38  S.  W.  704;  McKee's 
Admr.  v.  Purnell,  18  Ky.  L.  Eep.  879, 
38  S.  W.  705;  Matter  of  Hardy,  26  App. 
Div.  164,  27  Civ.  Proc.  174,  49  N.  Y. 
Supp.  953. 

[a]  Community  Property  Charge- 
able.— The  fees  due  one  for  success- 
fully_  defending  a  wife,  in  a  suit  for 
her  interdiction  brought  by  her  hus- 
band, are  a  debt  for  the  community. 
Breaux  v.  Francke,  30  La.  Ann.  336. 

57.  Breaux  v.  Francke,  30  La.  Ann. 
336,  costs  do  not  include  the  fees  of 
the  attorneys  employed  by  the  party 
sought  to  be  interdicted. 

[a]  "Where  the  costs  are  taxed 
against  the  petitioner,  the  court  has 
no  power  to  grant  an  allowance  for 
counsel  fees,  and  expert  witnesses,  and 
charge  the  same  to  petitioner.  Matter 
of  McAdams,  19  Hun   (N.  Y.)   292. 

58.  In  re  Heft,  22  Pa.  Co.  Ct.  534. 

59.  In  New  Jersey,  the  orphans' 
court  cannot  tax  and  settle  the  costs 
on  a  commission  of  lunacy.  The  ac- 
counting party  ought  to  produce  and 
show  to  that  court  a  regular  bill  of 
costs   on   the    commission,   settled   and 
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taxed  by  the  proper  officer  of  the) 
court  of  chancery,  embracing  the 
various  items;  otherwise  his  account 
should  not  be  allowed.  Couover's  Exr. 
V.  Oonover,  15  N.  J.  L.  420.- 

60.     Marple's   Case,   15  Pa.    Co.    Ct 


310. 
61. 
62. 
63. 


Clark's  Case,  22  Pa.  466. 

In  re  Hogg,  17  Pa.  Co.  Ct.  509. 

As  to  setting  aside  inquisition 
and  awarding  new  one,  see  supra,  III, 
G,  2. 

64.  Matter  of  Collins,  18  N.  J.  Eq. 
253,  where  the  first  inquisition  is  ir- 
regular or  unsatisfactory  from  the  find- 
ing being  against  the  evidence. 

65.  Matter  of  Collins,  18  N.  J.  Eq. 


Matter  of  Collins,  18  N.  J.  Eq. 


253. 
66, 
253. 

67.  See  generally  the  statul^s,  and 
Anderson's  Com.  v.  Anderson,  161  Ky. 
18,  28,  170  S.  W.  213,  L.  R.  A. 
1915C,  581,  under  statute  requiring  new 
inquest  every  fifth  year  after  the  first, 
before  any  order  can  be  granted  by 
the  court  for  the  maintenance  of  the 
idiot  or  lunatic  out  of  his  own  estate, 
or  out  of  the  state  treasury. 

68.  As    to    guardlansMp    geuerally, 
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or  committee  may  be  appointed  to  take  control  over  the  person  and 
estate  of  an  alleged  insane  person  or  person  of  unsound  mind,  by  ex- 
press provision  of  statute  in  some  jurisdictions.^^  Indeed,  there  may  in 
some  jurisdictions  be  an  appointment  of  a  guardian  or  committee 
for  the  estate  of  such  a  person,  without  the  appointment  of  a  guardian 
of  the  person,'"  and  vice  versa.''^ 

It  is  not  improper  to  appoint  one  guardian  or  committee  for  the 
person  and  another  for  the  estate  of  such  person/^     The  court  may 


see  the  title  "Guardian  and  Ward." 
As   to   guardianship    of   incompetent 

drunkards  or  spendthrifts,  see  the  title 
"Incompetents." 

69.  See  generally  the  statutes,  and 
the  following:  Ala.--Code,  1907,  §4350. 
Ark.— Dig.  of  St.,  §4005.  Ariz.— Civ. 
Code,  1913,  §1133.  Cal.— Code  Civ. 
Proc,  §1764;  Guardianship  of  Sullivan, 
143  Cal.  462,  77  Pac.  153;  Matter  of 
Moss,  120  Cal.  695,  53  Pac.  357;  Aid- 
rich  V.  Superior  Court,  120  Cal.  140, 
52  Pac.  148.  Ga.— Code,  1910,  §3093; 
Morton  v.  Sims,  64  Ga.  298.  Idaho. 
Eev.  Code,  1908,  §5785.  Ind.— Burns' 
Ann.  St.,  §3102.  Kan.— Gen.  St.,  1909, 
§§4821,  8474;  Caple  v.  Drew,  70  Kan. 
136,  78  Pac.  427;  Hill  Inv.  Co.  v.  Honey- 
well, 65  Kan.  349,  69  Pac.  334.  Me. 
Eev,  St.,  1903,  ch.  69,  §4.  Md.— Pub. 
Gen.  Laws,  1904,  art.  16,  §107.  Mass. 
Acts,    1909,    eh.    504,     §99;     White     v. 

.  Palmer,  4  Mass.  147.  Idich. — In  re 
Guardianship  of  Bassett,  68  Mich.  848, 
36  N.  W.  97.  Minn.— Eev.  Laws,  1905, 
§3828;  Knox  v.  Haug,  48  Minn.  58,  50 
N.  W.  934.  Mass.— Code,  1906,  §2430. 
Mo.— Eev.  St.,  1909,  §478.  Neb.— Eev. 
St.,    1913,    §1641.      Nev.— Eev.    Laws, 

1912,  §6163.  Tenn.— Shannon's  Code, 
§5457.  Tex.— 'Texas  &  P.  E.  Co.  v. 
Bailey,  83  Tex.  19,  18  S.  W.  481. 

70.  See  the  following:  111.— Eev.  St., 

1913,  oh.  85,  §12;  Snyder  v.  Snyder,  142 
111.  60,  31  N.  E.  303;  Ayers  v.  Mussetter, 
46  111.  472.  Kan.— Gen.  St.,  1909,  §4821. 
Minn.— Eev.  Laws,  1905,  §3830,  special 
guardian.  Miss.— Code,  1906,  §2430. 
Mo.— Easley  v.  Bone,  39  Mo.  App.  388. 
N.  J.— Comp.  St.,  1910,  p.  2785.  N.  Y. 
Code  Civ.  Proc,  §2322;  Sporza  ».  Ger- 
man Sav.  Bank,  192  N.  Y.  8,  84  N.  E. 
406.  Ohio. — Heckman  v.  Adams,  50 
Ohio  St.  305,  34  N.  E.  155,  9  Ohio  Deo. 
(Eeprint)  60,  10  W.  L.  Bui.  321,  statute 
authorizes  it. 

But  see  In  re  Bassett,  68  Mich.  348, 
36  N.  W,  97,  holding  that  an  order  ap- 


pointing a  guardian  must  cover  both 
the  person  and  estate  of  the  alleged  in- 
competent person. 

[a]  In  Easley  v.  Bone,  39  Mo.  App. 
388,  the  court  said:  "We  have  come 
to  the  conclusion,  though  not  without 
some  hesitation,  that  where  a  person 
has  been  adjudged  insane,  in  con- 
formity with  the  statute,  and  no  one 
can  be  found  who  will  accept  the  office 
of  guardian  of  his  person,  because  of 
his  dangerous  character,  the  court  has 
power,  for  the  purpose  of  conserving 
his  estate,  to  appoint  a  guardian  of 
his  estate  merely." 

[b]  Conservator  of  Estate  of  Mar- 
ried Woman. — It  is  proper  to  appoint 
a  conservator  of  the  estate  of  an  in- 
sane married  woman.  Gardner  v.  Ma- 
roney,  95  111.  552. 

[c]  Estate  Acquired  Subsequent  to 
Inquisition. — Where  no  committee  for  a 
lunatic  was  appointed  at  the  time  she 
was  adjudged  a  lunatic  by  the  county 
court  because  she  then  had  no  estate, 
she  having  subsequently  inherited  an 
estate,  the  county  court  then  had  juris- 
diction to  appoint  a  committee  for  her. 
Swope's  Admr.  v.  Frazer's  Com.,  18 
Ky.  L.  Eep.  649,  37  S.  W.  495. 

71.  See  the  following:  Kan. — Gen. 
St.,  1909,  §4821.  Mich.— Howell's  St., 
§3656.  Miss.— Code,  1906,  §2430.  N.  Y.' 
Code  Civ.  Proc,  §2322;  Sporza  v.  Ger- 
man Sav.  Bank,  192  N.  Y.  8,  84  N.  E. 
406. 

72.  Estate  of  Colvin,  3  Md.  Ch.  278; 
Matter  of  Andrews,  192  N.  Y.  514, 
521,  85  N.  E.  699,  in  the  discretion  of 
the  court. 

[a]  The  court  in  Estate  of  Colvin, 
3  Md.  Ch.  278,  says:  "Though  in  this 
state  it  is  more  usual  to  appoint  the 
same  person  committee  of  the  person 
and  estate,  the  cases  are  not  un- 
frequent,  in  which  the  person  of  the 
lunatic  is  intrusted  to  one  committee, 
and  his  estate  to  another." 
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under  some  circumstances  appoint  a  temporary/^  or  special/*  guardian. 
The  authority  to  appoint  a  committee  or  guardian  is  not  to  be  exer- 
cised in  all  cases  of  incompetency,  but  only  where,  in  the  sound  dis- 
cretion of  the  court,  it  appears  that  a  committee  or  guardian  is  neces- 
sary/^ The  power  of  the  court  in  this  respect  is  very  essential,  but 
it  should  be  exercised  with  scrupulous  regard  to  the  rights  of  the 
alleged  insane  person  and  under  the  protection  which  attends  other 
judicial  proceedings  affecting  persons  or  property,  modified  only  so 
far  as  the  peculiar  nature  of  the  inquiry  and  the  condition  of  the 
alleged  insane  person  may  render  modification  necessary/^ 

The  fact  of  lunacy  must  be  ascertained  judicially  before  the  court 
can  deprive  an  alleged  insane  person  of  the  custody  of  his  estate  or 
submit  his  person  to  the  control  of  a  committee  or  guardian.''' 

B.  Proceeding  foe  Appointment  of  Guardian  or  Committee.'* 
1.  In  General.  —  Statutes  in  some  states  expressly  provide  for  such 
appointment,  by  a  proceeding  specified  therein.'^    Such  statutes  should 


73.  See  the  following:  la. — Holly  V. 
Holly,  157  Iowa  584,  138  N.  W.  445. 
La.— Rev.  Civ.  Code,  1909,  §394.  Mass. 
Acts,  1909,  ch.  504,  §100.  N.  Y.— Mat- 
ter of  Burr,  17  Barb.  9.  Eng. — In  re 
Lord  Bangor,  2  Moll.  (Ir.  Ch.)  519,  last 
two  cases  holding  that  during  the  tem- 
porary absence  of  a  committee  of  the 
person  a  temporary  committee  has  been 
appointed. 

[a]  "No  doubt  caution  should  be 
used  and  would  be  used  to  make  sure 
that  the  temporary  ward  should  have 
access  to  the  court,  and  that  means 
should  be  furnished  to  those  represent- 
ing him  and  opposing  the  principal 
petition.  Shelf ord.  Lunacy  (1st  edi- 
tion.) 127.  No  doubt,  also,  the  ap- 
pointment should  be  and  is  limited  to 
the  time  necessary  for  the  decision  of 
the  principal  matter.  St.  1900,  c.  345, 
Sections  1,.  5.  In  re  Lawler,  Ir.  Rep. 
8  Eq.  506,  514,  516."  Bumpus  v. 
French,  179  Mass.  131,  60  N.  E.  414. 

74.  See  Wagner  v.  Wayne,  151  Mich. 
74,  114  N.  W.  868;  In  re  Guardianship 
of  Bassett,  68  Mich.  348,  36  N.  W.  97. 

[a]  Discretion  as  to  Appointment  of 
Special  Gruaidiau. — Where  a  general 
guardian  appointed  pursuant  to  pro- 
ceedings regular  in  form,  is  interfered 
with  in  the  performance  of  his  duties 
by  an  appeal  or  otherwise,  the  question 
of  appointing  a  special  guardian  is  ad- 
dressed to  the  sound  discretion  of  the 
court  and  is  determined  by  the  apparent 
condition  of  the  ward,  or  of  his  estate, 
or  both.  Wagner  v.  Wayne,  151  Mich. 
74,  114  N.  W.  868. 
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75.  See  the  following:  Cal.— Code 
Civ.  Proc,  §1764;  Matter  of  Moss,  120 
Gal.  695,  53  Pac.  357;  Aldrich  v.  Supe- 
rior Court,  120  Cal.  140,  52  Pac.  148. 
Idaho.— Rev.  Code,  1908,  §5785.  Minn, 
St.,  1894,  §4551.  Bliss.- See  Code,  1906, 
§2480;  Muse  v.  Muse,  76  Miss.  372,  24 
So.  168.  Nev.— Rev.  Laws,  1912,  §6163, 
Pa.— Sigler  v.  Sigler,  18  Pa.  Dist.  345. 

[a]  The  power  of  appointment  of. a 
committee  for  a  lunatic  is  a  discretion- 
ary one  in  the  chancellor,  and  cannot 
be  reviewed  by  any  other  court,  though 
it  should  not  be  exercised  arbitrarily 
or  capriciously,  and  without  regard  to 
the  wishes  or  recommendations  of 
those  interested  in  the  estate,  or  who 
feel  an  interest  in  the  person  of  the 
lunatic.    In  re  Colviu,  3  Md.  Ch.  278. 

76.  Matter  of  Blewitt,  131  N.  Y. 
541,  30  N.  E.  587;  Matter  of  BischofE, 
80  App.  Div.  326,  80  N.  T.  Supp.  917, 
Snyder's  Guardian,  1  Berks  (Pa.)  234. 

[a]  The  power  should  not  be  exer- 
cised except  in  a  very  clear  case.  In  re 
'Colt's  Case,  215  Pa.  333,  64  Atl.  597; 
In  re  Bryden^s  Estate,  211  Pa.  633,  61 
Atl.  250;  In  re  Hoffman's  Estate,  209 
Pa.  357,  58  Atl.  665;  Brown's  Case,  20 
Pa.  Dist.  812. 

77.  •  See  supra,  III,  A. 

78.  A3  to  appointment  of  guardian 
generally,  see  10  Standard  Pboc.  774, 
et  seq. 

79.  See  generally  the  statutes  and 
the  following:  Cal. — Code  Civ.  Proc, 
§1763;  Matter  of  Coburn,  165  Cal.  202, 
131  Pac.  352;  Guardianship  of  Sullivan, 
143  Cal.  462,  77  Pac.  153.    Ga.— Code, 
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be  construed  strictly  ;8'>  and  since  the  court's  jurisdiction  is  dependent 
thereon,  they  must  be  strictly  complied  with.'^ 

Character  of  Proceedings.sz  —  A  proceeding  for  the  appointment  of  a 
guardian  of  the  person  and  property  of  an  alleged  insane  person  is 
one  in  personam  so  far  at  least  as  to  require  personal  service  of 
process  on  the  insane  person.^^  The  proceeding  under  some  statutes 
for  the  appointment  of  a  guardian  of  the  property  interests  of  an 
alleged  incompetent  person  is  not  adversary  in  nature,"  but  rather 
one  by  the  state  in  its  character  of  parens  patriae.^° 


1911,  §3092;  McGriff  v.  State,  135  Ga. 
259,  69  S,  E.  115;  Slaughter  v.  Heath, 
127  Ga.  747,  57  S.  E.  69,  27  L.  E.  A. 
(N.  S.)  1;  Morton  v.  Sims,  64  Ga.  298. 
Ksm.— Gen.  St.,  1909,  §4819.  Me.— Eev. 
St.,  ch.  69,  §4;  Paine  v.  Eolsom,  107 
Me.  337,  78  Atl.  378.  Mass.— Acts, 
1909,  ch.  504,  §99.  Minn.— Bev. 'Laws, 
1905,  §3826.  N.  Y.— Code  Civ.  Proc, 
§2323;  Sporza  v.  German  Sav.  Bank,  192 
N.  Y.  8,  84  N.  E.  406.  N.  C.—In  re 
Anderson,  132  N.  C.  243,  43  S.  E.  649. 
Utah.— Comp.  Laws,  1907,  §4000;  Mos- 
by  V.  Gisborn,  17  Utah  257,  280,  54 
Pac.  121.  Wash. — ^Coleman  v.  Cravens, 
41  Wash.  1,  82  Pac.  1005. 

80.  Conn. — Strong  v.  Birchard,  5 
Conn.  357.  Ga. — Singer  v.  Middleton, 
135  Ga.  825,  70  S.  E.  662.  Mo.— Easley 
V.  Bone,  39  Mo.  App.  388. 

[a]  In  Easley  v.  Bone,  39  Mo.  App. 
388,  the  court  said:  "We  do  not  ques- 
tion the  soundness  of  the  view  taken 
by  the  court  of  errors  of  Connecticut, 
that  a  statute  providing  for  the  ap- 
pointment of  an  overseer  of  an  insane 
person  is  in  derogation  of  common  right 
and  of  the  liberty  of  the  citizen,  and 
must  be  construed  strictly.  Strong  v. 
Birchard,  5  Conn.  357.  But  this  prin- 
ciple applies  rather  to  the  question 
whether  a  person  shall  be  adjudged 
incapable  of  taking  care  of  himself, 
so  as  to  be  restrained  of  his  liberty, 
or  whether  he  shall  be  adjudged  in- 
capable of  caring  for  his  property,  so 
as  to  be  dispossessed  of  it,  than  to  the 
question,  what  shall  be  done  to  con- 
serve his  property  after  the  fact  of  his 
in-saBity  has  been  duly  established  in 
a  proceeding  prescribed  by  law  for 
that  purpose.  That  fact  being  estab- 
lished, we  have  no  doubt  that  the  pro- 
visions of  the  statute  in  regard  to  the 
conservation  of  his  estate  are  to  be 
construed  remedially  and  in  accordance 
with  the  well-known  rule  that,  in  con- 
struing a  remedial  statute,  we  are  to 


consider  the  mischief  which  it  was  in- 
tended to  suppress  and  the  remedy  pro- 
vided for  that  mischief,  and  are  so  to 
construe  the  statute  'as  to  suppress  the 
michief  and  advance  the  remedy." 

81.  Conn. — ^Sears  v.  Terry,  26  Conn. 
273.  Ga.— Singer  v.  Middleton,  135  Ga. 
825,  70  S.  E.  662.  Mich.- /»  re  Phillips, 
158  Mich.  155,  122  N.  W.  554;  Par- 
tello  V.  Holton,  79  Mich.  372,  44  N.  W. 
619;  North  v.  Joslin,  59  Mich.  624,  26 
N.  W.  810.  N.  C^See  In  re  Ander- 
son, 132  N.  C.  243,  43  S.  E.  649.  Utah. 
Mosby  V.  Gisborn,  17  Utah  257,  280, 
54  Pac.  121.  Vt. — Mason's  Guardian  v. 
Mason,  86  Vt.  279,  84  Atl.  969.  Wis. 
Appeal  of  Royston,  53  Wis.  612,  11  N. 
W.  36. 

See  generally  10  Standard  Peoc.  784. 

[a]  Where  the  statute  provides  for 
the  appointment  of  a  special  guardian 
pending  an  appeal,  proceedings  therefor 
are  not  premature  because  taken  before 
the  appeal  from  the  appointment  of 
the  general  guardian  is  perfected.  Wag- 
ner V.  Wayne,  151  Mich.  74,  114  N.  W. 
868. 

82.  As  to  nature  and  form  of  pro- 
ceedings to  appoint  a  guardian  general- 
ly, see  10  Standard  Proc.  784. 

83.  Baher  v.  Baher,  150  Iowa  511, 
129  N.  W.  494,  Ann.  Cas.  19121),  680, 
35  L.  B.  A.  (N.  S.)   292. 

But  see  infra,  IV,  5,  c,  as  to  con- 
clusiveness against  third  persons  of  the 
adjudication  as  to  status  of  the  insane 
person. 

84.  Prokosch  v.  Brust,  128  Minn. 
324,  151  N.  W.  130. 

85.  Prokosch  v.  Brust,  128  Minn. 
324,  151  N.  W.  130. 

[a]  "It  is  a  special  proceeding 
authorized  by  statute  in  response  to 
the  duty  of  the  government  in  the 
protection  of  that  class  of  citizens 
who  are  incapable  of  fully  protecting 
themselves."  Prokosch  v.  Brust,  128 
Minn.  324,  151  N.  W.  130. 
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The  proceeding  to  appoint  a  special  guardian  for  such  a  person  is  purely 
ancillary  to  the  appointment  of  a  general  guardian.^' 

2.  Jurisdiction  and  Venue.*^ —  The  court  having  jurisdiction  of 
proceedings  to  appoint  a  guardian  or  committee  of  an  insane  person 
or  person  of  unsound  mind  depends  upon  the  local  statutes  and  con- 
stitutional provisions,'*  which  usually  confer  the  same  upon  the  pro- 
bate court  or  a  court  having  probate  jurisdiction.'^    Other  courts  have 


86.  In  re  Guardianship  of  Bassett, 
OS  Mich.  348,  36  N.  W.  97,  if  the  latter 
appointment  is  illegal  the  other  falls 
with  it. 

87.  As  to  jurisdiction  of  courts  over 
insane  persons  generally,  see  supra,  II; 
ss  to  jurisdiction  of  guardianship  pro- 
ffiedings  generally,  see  10  Standard 
Proc.   779,  et  seq. 

88.  See  generally  the  statutes  and 
the  following:  Oal. — Code  Civ.  Proc, 
§1763  (jurisdiction  conferred  on  supe- 
rior court  or  a  judge  thereof) ;  Matter 
of  Ooburn,  165  Cal.  202,  131  Pac.  352. 
Del.— 1»  re  Wilson,  9  Del.  Ch.  332,  82 
Atl.  695  (court  of  chancery) ;  Pening- 
ton  V.  Thompson,  5  Del.  Ch.  328.  Ga. 
Code,  1911,  §4790,  courts  of.  ordinary, 
la.— Code,  1897,  §3202;  Wallace  v.  Tin- 
ney,  145  Iowa  478,  122  N.  W.  936. 
Ky.— St.,  1909,  §2149  (circuit  and  coun- 
ty courts);  Anderson's  Com.  v.  Ander- 
son's Admr.,  161  Ky.  18,  170  S.  W. 
213,  L.  E.  A.  1915C,  581;  Oster  v. 
Meyer,  113  Ky.  181,  67  S.  W.  851 
(criminal  branch  of  circuit  court);  Hen- 
dricks 17.  Settle,  107  Ky.  344,  53  S.  W. 
1051;  Swope's  Admr.  v.  Frazer's  Com., 
IS  Ky.  L.  Eep.  649,  37  S.  W.  495.  Md. 
In  re  Bristor's  Estate,  115  Md.  614,  81 
Atl.  25,  chancery  court.  Neb. — Eev. 
St.,  1913,  §§1206,  1640  (county  court); 
Spence  v.  Miner,  89  Neb.  610,  131  N. 
W.  1044;  Tierney  v.  Tierney,  81  Neb. 
193,  115  N.  W.  764,  15  L.  E.  A.  (N.  S.) 
436.  N.  J.— Comp.  St.,  1911,  p.  2781, 
§1  (orphans'  court);  In  re  Compton,  70 
N.  J.  Eg.  556,  67  Atl.  1077  (court  of 
chancery  under  provisions  of  earlier 
statute.  Pub.  Laws,  1899,  p.  233); 
r.rown  V.  Wallis,  63  N.  J.  Eq.  791,  52 
Atl.  475,  orphans'  court. 

89.  See  generally  the  statutes  and 
the  following:  TJ.  S. — Martin  v.  White, 
146  Fed.  461,  76  C.  G.  A.  671,  Carter's 
i^nn.  Code  of  Alaska,  §895,  United 
States  commissioner  in  each  precinct. 
Ala.— Craft,!;.  Simon,  118  Ala.  625,  635, 
24  So.  380,  afjlrmed,  182  U.  S.  427,  21 
Sup.  Ct.  836,  45  L.  ed.  1165.  Alaska. 
White's  Guardian  v.  Martin,  2  Alaska 
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471,  495.  Ark. — Hastings  v.  U.  S. 
Fidelity  &  Guaranty  Co.,  172  S.  W. 
1016;  Peters  v.  Townsend,  93  Ark.  103, 
124  S.  W.  255.  Cal.— Halett  v.  Patrick. 
49  Cal.  590,  under  early  provision  of 
§1763,  Code  Civ.  Proe.,  giving  such 
jurisdiction  to  probate  judge.  Conn. 
Wentz's  Appeal,  76  Conn.  405,  56  Atl. 
625  (see  this  case  for  history  of  legis- 
lation on  question  of  jurisdiction  to 
appoint  guardian) ;  Hayden  ».  Smith,  49 
Conn.  83;  Sears  v.  Terry,  26  Conn.  273. 
Fla. — Ex  parte  Scudamore,  55  Fla.  211, 
46  So.  279.  111.— Eev.  St.,  1913,  ch.  85, 
§13  (county  court);  Fecht-i).  Freeman, 
251  111.  84,  95  N.  E.  1043;  Snyder  v. 
Snyder,  142  111.  60,  31  N.  E.  303,  pro- 
bate court  where  one  is  established; 
Nuetzel  v.  Nuetzel,  13  111.  App.  542. 
la. — In  re  Guardianship  of  Buck,  140 
Iowa  355,  118  N.  W.  530;  Dallas  Coun- 
ty V.  Thornley,  140  Iowa  355,  118  N.  W. 
530.  Kan. — Foran  v.  Healy,  73  Kan. 
633,  85  Pac.  751,  86  Pac.  470.  La. 
Code  of  Prac,  §924;  Pons  v.  Pons,  132 
La.  370,  61  So.  406.  Me.— Eev.  St.,  eh. 
69,  §4;   Paine  v.  Folsom,  107  Me.  337, 

78  Atl.  378.    Mich.— Partello  v.  Holton, 

79  Mich.  372,  44  N.  W.  619;  North  v. 
Joslin,  59  Mich.  624,  26  N.  W.  810, 
both  holding  jurisdiction  of  probate 
court  derived  entirely  from  the  statute. 
Minn. — State  v.  Wilcox,  24  Minn.  143. 
M.O.—EX  parte  Zorn,  241  Mo.  267,  145 
S.  W.  62;  Eedmond  v.  Quincy,  etc.  B. 
■Co.,  225  Mo.  721,  731,  126  S.  W.  159; 
Coleman  v.  Farrar,  112  Mo.  54,  20  S. 
W.  441;  Carter  v.  Bolster,  122  Mo. 
App.  135,  98  S.  W.  105;  Easley  v.  Bone, 
39  Mo.  App.  388.  Ohio.— Guardianship 
of  Oliver,  77  Ohio  St.  474,  83  N.  E. 
795  (the  probate  court  has  exclusive 
original  jurisdiction  over  the  appoint- 
ment of  a  guardian  for  insane  person, 
but  the  court  of  common  pleas  upon 
an  appeal  from  an  order  denying  such 
appointment  may,  upon  finding  the  per- 
son to  be  insane,  appoint  a  guardian 
for  him) ;  King  v.  Bell,  36  Ohio  St. 
460,  468.  R.  I. — Providence  County 
Sav.  Bank  v.  Hughes,  26  E.  I.  73,  58 
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concurrent  jurisdiction  with  such  courts,  however,  under  statutes  in 
some  states.^" 

Venue.Bi  —  The  county  or  judicial  district  in  which  an  alleged  in- 
sane person  resides  is  the  proper  one  in  which  to  bring  proceedings 
for  the  appointment  of  a  guardian.®^    In  the  case  of  a  non-resident, 


Atl.  254,  106  Am.  St.  Eep.  682.  Tex. 
Flynn  v.  Hancock,  35  Tex.  Civ.  App. 
395,  80  S.  W.  245  (county  court); 
Kelsey  v.  Trisler,  32  Tex.  Civ.  App. 
177,  74  S.  W.  64,  county  court  as  court 
of  probate  can  acquire  jurisdiction  of 
a  particular  estate  of  the  lunatic  only 
by  the  due  appointment  of  a  guardian 
or  administrator.  Vt. — Harwood  v. 
Boardman,  38  Vt.  554;  Cleveland  v. 
Hopkins,  2  Aik.  394.  Va. — Harrison  v. 
Garnett,  86  Va.  763,  11  S.  E.  123.  W.  Va. 
State  ex  rel.  Meeks  v.  Morris,  85  S.  E. 
732;  Miller  v.  Sterringer,  66  W.  Va. 
169,  66  S.  E.  228,  25  L.  E.  A.  (N.  S.) 
596;  Lance  v.  McCoy,  34  W.  Va.  416, 
12  S.  E.  728. 
See  also  the  title  "Probate  Courts." 

[a]  In  appointing  guardians  of  in- 
sane persons,  as  in  other  matters  with- 
in its  cognizance,  the  probate  court  is 
a  court  of  special  and  limited  juris- 
diction. Mason's  Guardian  v.  Mason, 
86  Vt.  279,  84  Atl.  969;  Holden  v.  Scan- 
lin,  30  Vt.  177.  But  see  the  title  "Pro- 
bate Courts." 

[b]  The  clerk's  issuance  of  letters 
of  guardianship  without  an  order  and 
adjudication  of  the  court  is  without 
authority  and  void.  Hastings  v.  TJ.  S. 
Fidelity  &  Guaranty  Co.  (Ark.),  172 
S.  W.  1016. 

[e]    Disqualification  of  Judge.— The 

fact  that  the  petition  prays  that  the 
guardian  when  appointed  shall  be  a  cor- 
poration of  which  the  judge  is  a  stock- 
holder will  not  disqualify  him .  from 
issuing  the  citation.  In  re  Estate  of 
Leonard,  95  Mich.  295,  54  N.  W.  1082. 

90.  Matter  of  Bellenger,  32  Misc. 
414,  60  N.  Y.  Supp.  531,  county  court 
has  concurrent  jurisdiction  with  the 
supreme  court. 

fa]  Under  the  Virginia  and  West 
Virginia  statutes,  the-  circuit  courts 
have  concurrent  jurisdiction  with  the 
county  courts  (to  which  is  awarded 
probate  jurisdiction)  in  the  matter  of 
a'ppointing  committees  for  persons  de- 
termined by  said  circuit  courts  to  be 
insane.  Harrison  v.  Garnett,  86  Va. 
76S.  11  S.  E.  123;  State  ex  rel.  Meeks 


V.  Morris  ("W.  Va.),  85  S.  E.  732,  stat- 
ute constitutional. 

91.  See  generally  the  title  "Venue." 

92.  See  the  following:  Cal. — In  re 
Tittel,  Myr.  Prob.  97.  Conn. — Wentz's 
Appeal,  76  Conn.  405,  56  Atl.  625.  Kan. 
Foran  v.  Healy,  73  Kan.  633,  85  Pac. 
751,  86  Pac.  470.  Ky.— Castleman  v. 
Castleman,  6  Dana  55.  Mich. — North 
V.  Joslin,  59  Mich.  624,  26  N.  W.  810. 
N.  Y.— Code  Civ.  Proc,  §2323;  Matter 
of  Porter,  34  App.  Div.  147,  54  N.  Y. 
Supp.  654.  Ohio. — In  re  Shelleig,  11 
Ohio  Dec.  81;  In  re  Canady,  4  Ohio  N. 
P.  403,  7  Ohio  Dee.  285.  Pa.— Pringle 
V.  Second  Nat.  Bank,  10  Kulp  312,  10 
Pa.  Dist.  674,  under  statute  providing 
that  the  petition  may  be  presented  in 
the  court  of  common  pleas  of  the  coun- 
ty in  which  the  said  person  to  be  cared 
for  resides  and  has  resided  for  more 
than  one  year  prior  thereto. 

[a]  A  failure  to  institute  the  pro- 
ceedings within  such  judicial  district 
does  not  render  such  proceedings  void 
but  is  merely  an  irregularity,  justify- 
ing a  reversal  of  an  order  confirming 
the  report  of  a  referee  and  appointing 
a  committee,  and  transferring  the  pro- 
ceeding to  the  judicial  district  of  which 
the  alleged  incompetent  was  a  resi- 
dent. Matter  of  Porter,  34  App.  Div. 
147,  54"  N.  Y.  Supp.  654. 

[b]  Residence  of  Married  Woman. 
Since  the  residence  of  a  married  woman 
is  the  same  as  that  of  her  husband, 
the  courts  of  the  county  wherein  the 
husband  was  last,  a  resident  have  juris- 
diction to  appoint  a  guardian  for  a 
married  woman  committed  to  an  asy- 
lum prior  to  her  husband's  change  of 
residence.  Schwartz  v.  West,  37  Tex. 
Civ.  App.  136,  84  S.  W.  282. 

[c]  Confinement  in  Another  County. 

(1)  The  fact  that  such  person  is  con- 
fined in  an  asylum  situated  in  another 
county  than  that  of  his  residence  does 
not  deprive  the  latter  county  of  its 
jurisdiction  in  matters  of  guardianship 
of  her  estate.  Plynn  v.  Hancock,  35 
Tex.    Civ.    App.    395,    80    S.    W.     245. 

(2)  By  express  provision  of  statute  in 
New  York,  in  such  a  case,  the  petition 
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however,  it  would  seem  that  such  proceeding  may  be  brought  in  any 
county  in  which  property  is  found."^ 

Where  a  change  of  venue  has  been  taken  in  such  a  proceeding,  the 
court  trying  the  cause  must  make  the  appointment  of  the  guardian."'' 

3.  Application.  —  a.  In  General.  —  Usually  the  statutes  provide 
for  a  written  petition  or  application  for  the  appointment  of  a  guard- 
ian of  an  insane  person  or  person  of  unsound  mind."'  Under  some 
statutes,  however,  the  court  has  authority  to  appoint  a  guardian  on 
its  own  motion.^" 

b.  Who  May  Make.^''  —  The  statutes  variously  provide  who  may 
make  the  application  for  the  appointment  of  a  guardian  of  an  alleged 
insane  person  ;°*  thus,  a  relative  or  friend®^  of  such  person,  or  one 


for  the  appointment  of  a  committee 
should  be  presented  to  the  court  of 
the  county  in  which  the  institution  is 
situated  or  in  which  the  incompetent 
resided  at  the  time  of  hiS'  commitment. 
N.  Y.  Code  Civ.  Proc,  §§2323,  2323a; 
Sporza  V.  German  Sav.  Bank,  192  N.  Y. 
8,  84  N.  E.  406.  For  treatment  of 
identical  subject  in  connection  with 
venue  for  inquisition  proceedings,  see 
supra,  III,  B. 

[d]  Transfer  of  Proceedings  Upon 
Removal  of  Insane  Person  to  Another 
County. — Since  an  insane  person  can- 
not of  his  own  volition  change  his 
domicil,  where  a  guardian  has  been 
legally  appointed  in  one  county  the 
court  will  not  order  a  transfer  of  the 
proceedings  to  another  county  to 
which  the  ward  has  removed  but  in 
which  the  ward  has  no  property,  es- 
pecially where  there  is  objection  by 
the  guardian  and  relatives.  Mclntire 
V.  Bailey,  133  Iowa  418,  110  N.  W.  588. 

93.  Under  the  New  Jersey  statute, 

the  orphans'  court  of  any  county  in 
which  any  property  of  a  lunatic  resid- 
ing out  of  the  state  is  situate  may 
appoint  a  guardian  therefor.  Brown 
V.  Wallis,  63  N.  J.  Eq.  791,  52  Atl. 
475. 

94.  Berry  v.  Berry,  147  Ind.  176,  46 
N.  E.  470. 

95.  See  generally  the  statutes,  and 
N.  Y.  Code  Civ.  Proc,  §2323;  Williams 
V.  Empire  Woolen  Co.,  7  App.  Div. 
345,  39  N.  Y.  Supp.  941. 

96.  Flynn  v.  Hancock,  35  Tex.  Civ. 
App.  395,  80  S.  W.  245. 

97.  As  to  who  may  make  applica- 
tion for  inquisition,  see  supra,  III,  C, 
2;  for  commitment,  see  infra,  V,  A,  3. 

98.  See  generally  the  statutes. 

99.  See  the  following:  U.  S.— Mar- 
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tin  V.  White,  146  Fed.  461,  76  C.  C.  A. 
671,  under  Arizona  statute.  Conn. 
Wentz's  Appeal,  76  Conn.  405,  56  Atl. 
625  (see  this  case  for  history  of  legis- 
lation on  question  of  who  may  make 
application) ;  Hayd?n  v.  Smith,  49 
Conn.  83;  Sears  v.  Terry,  26  Conn.  273. 
Me.— Paine  v.  Folsom,  107  Me.  337,  78 
Atl.  378.  Md. — Gerke  v.  Colonial  Trust 
Co.,  117  Md.  579,  83  Atl.  1092.  Mass. 
Delano  v.  Clark,  199  Mass.  540,  85  N. 
E.  847.  Minn.— Gen.  St.,  1913,  §7433; 
In  re  Lynch,  124  Minn.  492,  145  N.  W. 
378.  Miss.— Code,  1906,  §2430;  Baum 
V.  Greenwald,  95  Miss.  765,  49  So.  836. 
N.  C. — In  re  Anderson,  132  N.  C.  243, 
48  S.  E.  649.  Wash.— Coleman  v.  Crav- 
ens, 41  Wash.  1,  82  Pae.  1005.  Wis. 
Appeal  of  Eoyston,  53  Wis.  612,  11  N. 
W.  86. 

[a]  The  husband  or  wife  cannot  ap- 
ply, the  one  against  the  other,  for  the 
appointment  of  a  guardian  on  the 
ground  of  the  alleged  insanity  of  the 
other,  where  the  common  law  dis- 
ability still  exists,  though  they  are 
within  the  language  of  a  statute  pro- 
viding that  appointment  may  be  made 
upon  the  application  of  any  friend  or 
relative.    In  re  Howard,  31  Me.  552. 

[b]  Friend  need  not  be  a  relative 
since  the  terms  "relatives"  and 
"friends"  include  two  different  classes 
of  persons.  Wagner  v.  Wayne,  151 
Mich.  74,  114  N.  W.  868. 

[c]  Waiver  of  Objection  to  Eight 
To  Petition. — (1)  Where  on  petition  of 
one  alleging  himself  to  be  a  second 
cousin  and  next  of  kin,  but  showing 
a  sister  of  respondent  still  living,  re- 
spondent, on  a  hearing  on  the  merits, 
was  adjudged  by  the  probate  court  to 
be  mentally  incompetent,  and  a  guard- 
ian  was   appointed,  and   on  appeal  to 
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of  his  creditors/  or  a  designated  public  officer,^  may  make  the  ap- 
plication. 

Wlere  the  iacompeteut  has  Ijeen  committed  to  a  state  institution,  some 

statutes  provide  that  the  petition  may  be  presented  on  behalf  of  the 
state  by  certain  specified  officers.^ 

c.  Form  and  Sufficiency  of  Petition  or  Complaint.^  —  The  petition 
or  application  for  the  appointment  of  a  guardian  of  an  insane  person 
must  contain  a  statement  of  facts  which  will  authorize  the  appoint- 
ment to  be  made.^  The  ground  on  which  the  appointment  is  asked 
should  be  set  forth." 

The  petition  must  represent  that  the  person  for  whom  a  guardian 
is  asked  is  insane  or  not  of  sound  mind,'  and  incapable  of  managing 
his  estate.^    It  must  show  upon  its  face  that  it  is  made  by  some  one 


the  circuit-  court,  respondent  for  the 
first  time  objected  to  the  validity  of 
the  petition  on  the  ground  that  the 
petitioner  was  not  a  relative  who  would 
be  entitled  to  share  in  the  distribution 
of  her  estate,  it  was  held  that  the 
objection  was  waived  by  respondent's 
consent  to  go  to  a  hearing  on  the 
merits  in  the  probate  court.  In  re 
Alexander,  136  Mich.  518,  99  N.  W. 
746.  (2)  But  in  Hayden  v.  Smith,  49 
Conn.  83,  it  was  held  that  under  a 
statute  providing  for  appointment  of 
guardian  on  application  of  designated 
persons,  application  by  such  persons 
necessary  to  give  court  jurisdiction, 
and  appointment  made  on  application 
of  one  not  coming  within  class  men- 
tioned, void. 

[d]  Jurisdiction  to  appoint  a  spe- 
cial guardian  does  not  depend  upon 
the  particular  relationship  to  the  al- 
leged incompetent,  of  the  person  sug- 
gesting or  applying  for  the  appoint- 
ment of  the  special  guardian.  Wagner 
V.  Wayne,  151  Mich.  74,  114  N.  W. 
868. 

1.  Paine  V.  Folsom,  107  Me.  337,  78 
Atl.  378,  under  Eev.  St.,  ch.  69,  §4. 

2.  Conn. — Hayden  v.  Smith,  49  Conn. 
83;  Sears  v.  Terry,  26  Conn.  273.  Me. 
Paine  v.  Eolsom,  107  Me.  337,  78  Atl. 
378;  Winslow  v.  Troy,  97  Me.  130,  53 
Atl.  1008.  IVIinn.— Gen.  St.,  1913,  §7433 
(county  board) ;  In  re  Lynch,  124  Minn. 
492,  145  N.  W.  378.  Miss.— Code,  1906, 
§2430;  Baum  v.  Green wald,  95  Miss. 
765,  49  So.  836.  N".  H.— Lord  v.  Walk- 
er, 61  N.  H.  261. 

3.  N.  T.  Code  Civ.  Proc,  §2323a; 
Sporza  V.  German  Sav.  Bank,  192  N.  Y. 
8,  84  N.  E.  406.     See  also  In  Matter 


of   Walker,  57  App.  Div.  1,  67   N.  T. 
Supp.  647. 

4.  As  to  form   and  sufficiency  of  a  . 
petition    for    the    appointment     of    a 
guardian   generally,   see    10    Standard 
Proc.  784,  et  seq. 

5.  In  re  Bassett,  68  Mich.  348,  36 
N.  W.  97. 

6.  Gannon  v.  Doyle,  16  E.  I.  726,  19 
Atl.  331  (that  the  alleged  lunatic  may 
know  the  nature  of  the  case  which  he 
will  have  to  meet) ;  Appeal  of  Eoystou, 
53  Wis.  612,  11  N.  W.  36,  petition 
should  state  that  one  or  more  of  the 
reasons  specified  for  the  appointment 
of  a  guardian  exists. 

7.  Baldwin  v.  Bolau,  185  111.  App. 
1;  In  re  Guardianship  of  Bassett,  68 
Mich.  348,  36  F.  W.  97;  In  re  Guard- 
ianship of  Storick,  64  Mich.  685,  31 
N.  W.  582;  In  re  Brown,  45  Mich.  326, 
7  N.  W.  899. 

[a]  In  In  re  Brown,  45  Mich.  326,  7 
N.  W.  899,  the  petition  failed  to  state 
that  the  person  whom  it  was  sought  to 
place  under  guardianship  was  mentally 
incompetent,  but  merely  set  forth  that 
he  was  incompetent  to  have  the  care 
and  management  of  his  property.  It 
was  held  that  the  petition  was  insuffi- 
cient; that  the  incompetency  set  out  in 
the  petition  is  not  necessarily  mental 
incompetency;  that  the  statute  contem- 
plates the  existence  of  insanity,  or  of 
menal  infirmity  that  is  equivalent  in 
destroying  mental   competency. 

8.  In  re  Miller's  Estate,  173  Mich. 
467,  139  N.  W.  17;  In  re  Guardianship 
of  Bassett,  68  Mich.  348,  36  N.  W.  97; 
In  re  Guardianship  of  Storick,  64  Mich. 
685,  31  N.  W.  582. 

[a]  In  the  Storick  -Case,  64  Mich. 
685,  31  N.  W.  582,  the  petition  repre- 
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of  the  persons  authorized  by  the  statute  to  make  the  application,®  and 


sented  that  it  was  necessary  that  a 
guardian  be  appointed  for  the  follow- 
ing reasons,  viz:  "That  she  is  feeble 
in  body  and  mind,  so  that  she  is  not 
able  to  manage  her  business  affairs 
with  a  proper  degree  of  judgment  and 
skill;  her  mind  being  so  weak  that  she 
can  be  influenced  by  others  in  any  di- 
rection they  may  see  fit  to  lead  her, 
even  right  against  her  own  interest, 
and  the  interest  of  her  family,  and  can, 
by  any  person  almost,  be  induced  to 
part  with  her  property  without  just 
compensation  therefor."  There  was 
no  allegation  that  she  was  mentally  in- 
competent to  have  the  charge  and  man- 
agement of  her  property,  nor  any  state- 
ment equivalent  thereto.  It  was  said, 
in  deciding  that  the  petition  was  in- 
sufficient, that  the  statute  "applies  to 
those  whose  mind  is  so  affected  as  to 
have  lost  control  of  itself  to  such  a 
degree  as  to  deprive  the  person  afflicted 
of  sane  and  normal  action.  Unless  the 
petition  either  follows  the  words  of  the 
statute,  or  uses  language  and  states 
facts  fully  equivalent,  it  cannot  give 
jurisdiction." 

[b]  Cause  of  Incompetency. — A 
petition  for  the  appointment  of  a 
guardian  for  an  incompetent  is  valid 
and  sufficient  to  confer  jurisdiction, 
notwithstanding  that  it  does  not  con- 
tain a  statement  of  the  cause  of  in- 
competency. In  re  Miller's  Estate,  173 
Mich.  467,  139  N.  W.  17,  wherein  the 
court  said:  "The  statute  applies  to 
'any  insane  person  or  any  person  who, 
by  extreme  old  age  or  other  cause,  is 
mentally  incompetent  to  have  charge 
and  management  of  his  property,'  etc. 
Inasmuch  as  the  statute  applies  to  all 
cases  of  mental  incompetency,  regard- 
less of  how  they  were  induced,  it  would 
not  seem  to  be  important  that  the 
cause  should  be  stated.  The  import- 
ant allegaion  is  that  the  person  is 
'mentally  incompetent  to  have  charge 
and  management  of  his  property,'  and 
that  allegation  is  duly  made  in  the  peti- 
tion. A  petition  in  substantially  the 
same  language  as  the  present  one  was 
sustained  in  Be  Bassett,  68  Mich.  348 
(36  N.  W.  97)."  See  also  9  Standard 
Peoc.   656. 

[e]  SufScient  Petitions  in  This  Re- 
spect.— Cal.— Matter  of  Coburn,  165 
Cal.  202,  208,  131  Pac.  352.    HI.— Bald- 
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win  «.  Bolan,  185  111.  App.  1.  Mich. 
Norton  v.  Sherman,  58  Mich.  549,  25 
N.  W.  510.  N,  Y.^Matter  of  Clark, 
175  N.  Y.  139,  67  N.  E.  212;  Matter 
of  Roberts,  64  Mise.  118,  118  N.  Y. 
Supp.  377.  See  also  9  Standard  Pboc. 
656. 

9.  In  re  Bassett,  68  Mich.  348,  36 
N.  W.  97.  See  also  Hayden  v.  Smith, 
49  Conn.  83;  Coleman  v.  Cravens,  41 
Wash.  1,  82  Pac.  1005.  But  see  In  re 
Lynch,  124  Minn.  492,  145  N.  W.  378, 
holding  that  the  statute  does  not  re- 
quire that  the  petition  shall  state  that 
the  maker  is  the  county  board,  or  a  rela- 
tive or  friend,  and  that  such  a  state- 
ment is  not  necessary  in  order  to  give 
the  court  jurisdiction  of  the  subject- 
matter.  It  is  sufficient  if  it  be  so  made 
in  fact.  If  it  does  not  affirmatively 
appear  that  it  was  not  so  made  in 
fact,  it  is  presumed  that  the  court  had 
jurisdiction  of  the  subject-matter. 

[a]  Sufficient  Petition. — ^Where  the 
petition  averred  that  "your  petitioner 
is  a  citizen  and  resident  of  King  Coun- 
ty, state  of  Washington,  and  was  the 
agent  and  friend  of  said  Lois  E.  Cole- 
man before  she  was  adjudged  insane; 
that  your  petitioner  has  been  requested 
by  the  sons  of  said  Lois  B.  Coleman, 
and  also  by  the  person  and  agent  who 
has  the  charge  and  management  of  her 
affairs  in  California,  to  petition  for 
and  make  application  to  be  appointed, 
and  to  act  as  guardian  of  the  estate 
of  said  Lois  E.  Coleman  within  the 
state  of  Washington,"  it  was  held  to 
clearly  bring  the  petitioner  within  the 
provisions  of  a  statute  providing  that 
the  application  may  be  made  by  ^'any 
relative  or  friend."  Coleman  v.  Crav- 
ens, 41  Wash.  1,  82  Pac.  1005. 

[b]  Waiver. — "Any  insufficiency  in 
the  petition  in  the  respect  mentioned, 
or  in  the  facts  set  forth  therein  con- 
stituting the  grounds  for  the  appoint- 
ment of  a  guardian,  should  have  been 
taken  advantage  of  by  appropriate 
pleadings,  motions,  or  objections  at  the 
trial.  The  answer  interposed  to  the 
petition  made  no  point  against  its  suffi- 
ciency, nor  was  any  such  point  made 
on  the  trial."  In  re  Lynch,  124  Minn. 
492,   145   N.  W.  378. 

As  to  who  may  apply,  see  supra,  TV, 
B,  8,  b. 
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should  set  forth  the  names  and  residences  of  the  persons  who  will  be 
affected  by  the  appointment.^" 

The  petition  should  state  what  the  estate  of  the  alleged  insane  per- 
son epnsists  of/^*who  has  charge  of  it,^^  its  probable  value,^'  what  prop- 
erty he  has  conveyed  during  the  alleged  incompetency,^*  and  to  whom 
he  conveyed  the  same/^  as  well  as  for  what  consideration.^"  It  should 
set  forth  the  residence  of  the  alleged  insane  person,^'  and  should  state 
fully  the  name  of  the  person  with  whom  he  is  living,  if  living  with 
any  one." 

Prayer.  —  The  prayer  of  the  petition  should  indicate  whether  a 
guardian  is  desired  for  the  person  or  estate  of  the  alleged  insane 
person,  or  both.^' 


10.  Mich. — In  re  Electa  Myers,  73 
Mich.  401,  41  N.  W.  334;  In  re  Basaett, 
68  Mich.  348,  36  N,  W.  97,  including 
presumptive  heirs  at  law  and  distribu- 
tees. N.  Y.^Code  Civ.  Proc,  §2325; 
Matter  of  Beach,  23  App.  Div.  411,  48 
N.  Y.  Supp.  437.  Wis.— Appeal  of  Eoy- 
stom,  53  Wis.  612,  11  N.  W.  36,  should 
state  relatives  if  he  have  any. 

[a]  A  petition  for  the  appointment 
of  a  guardian  for  an  incompetent  per- 
son is  not  insufficient  to  give  the  coun- 
ty court  jurisdiction  to  proceed  in  the 
matter  merely  because  it  fails  to  state 
the  names  of  the  persons  who  would 
be  affected  by  such  appointment,  and 
fails  to  show  with  whom  the  alleged 
incompetent  resides  and  who  is  in  pos- 
session of  her  property.  Ziegler  v. 
Bark,  121  Wis.  533',  99  N.  W.  224. 

[b]  But  a  petition  is  not  insuftfcient 
to  give  the  court  jurisdiction  to  pro- 
ceed in  the  matter  merely  because  it 
fails  to  give  the  names  of  his  relatives, 
especially  where  such  relatives  are  in 
court.  Ziegler  v.  Bark,  121  Wis.  533, 
99  N.  W.  224. 

11.  Appeal  of  Eoyston,  53  Wis.  612, 
11  N".  W.  36. 

12.  Appeal  of  Eoyston,  53  Wis.  612, 
11  N.  W.  36. 

13.  N.  T.  Code  Civ.  Proc,  §2325; 
Matter  of  Beach,  23  App.  Div.  411,  48 
N.  Y.  Supp.  437. 

14.  N.  Y.  Code  Civ.  Proc,  §2325; 
Matter  of  Beach,  23  App.  Div.  411,  48 
N.  Y.  Supp.  437;  Matter  of  Grote,  31 
Misc.  99,  64  N.  Y.  Supp.  1035. 

15.  N.  Y.  Code'  Civ.  Proc,  §2325; 
Matter  of  Beach,  23  App.  Div.  411,  48 
N.  Y.  Supp.  437;  Matter  of  Grote,  31 
Misc.  99,  64  N.  Y.  Supp.  1035. 

16.  N.  Y.  Code  Civ.  Proc,  §2325; 
Mattet,  of  Grote,  31  Misc.  99,  64  N.  Y. 
Supp.   1035. 


17.  Coleman  v.  Cravens,  41  Wash.  1, 
82  Pac  1005,  "so  that  the  court  may 
cause  the  proper  notice  to  be  given." 

[^]  Where  a  verified  petition  for 
the  appointment  of  a  guardian  of  a 
non-resident  insane  person  states  the 
residence  of  the  ward,  there  is  no  nec- 
essity of  an  affidavit  of  non-residence. 
Coleman  v.  Cravens,  41  Wash.  1,  82 
Pac.  1005. 

[b]  Inhabitant. — Though  a  statute 
provides  that  "when  a  petition  verified 
by  affidavit  is  presented  to  the  dis- 
trict court  that  any  inhabitant  of  the 
county  is'"  a  person  of  unsound  mind 
aiid  the  allegations  of  the  petition  are 
satisfactorily  proved,  the  court  may  ap- 
point a  guardian  for  the  property  of 
such  person,  an  allegation  that  the  de- 
fendant is  an  inhabitant  of  the  county 
is  not  thereby  made  essential;  the  fact 
of  residence  is  the  essential  thing  in 
this  respect.  Eaher  v.  Eaher,  150  Iowa 
511,  129  N.  W.  494,  Ann.  Cas.  1912D, 
680,  35  L.  E.  A.  (N.  S.)  292,  wherein 
the  court  said:  "When  the  petition 
alleges  with  reference  to  a  person 
named  that  he  is  of  unsound  mind,  etc, 
then,  as"  we  understand  the  language 
of  the  statute,  the  court  (with  the  as- 
sistance of  a  jury)  is  authorized  to  de- 
termine whether  the  defendant  is  an 
inhabitant  of  the  county,  and  a  judg- 
ment finding  mental  incapacity  and  ap- 
pointing a  guardian  presumes  a  finding 
that  defendant  was  such  inhabitant." 

18.  Appeal  of  Eoyston,  53  Wis.  612, 
11  N.  W.  36. 

19.  See  In  re  Bulger,  21  Manitoba 
Law   (Can.)    702. 

[a]  Where  the  prayer  of  the  peti- 
tion is  for  the  appointment  of  a  guard- 
ian of  the  property  only  of  an  insane 
ward,  it  is  erroneous  to  appoint  a 
guardian    also     of     his    persqn.      See 
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Amendment.  —  The  petition  may  be  amended  in  accordance  with  the 
general  rules  governing  amendments.^" 

Verlflcation.2i  —  The  petition  for  the  appointment  of  a  guardian  of 
an  alleged  insane  person  should  be  verified.^^ 

4.  Notice.^^  —  a.  Necessity  for.^*  —  It  is  well  settled,  being  written 
into  the  statutes  of  some  states,  that  a  guardian  should  not  be  ap- 
pointed for  an  alleged  insane  person  or  person  of  unsound  mind  with- 
out notice  to  such  person  of  the  application  therefor.^' 


Wiechers  v.  Pool    (Iowa),  153   N.   W. 
65. 

20.  Delano  v.  Claris,  199  Mass.  540, 
85  N.  E.  847;  Lord  v.  Walker,  61  N.  H. 
261,  application  made  by  selectmen  to 
the  probate  court  for  the  appointment 
of  a  guardian,  under  Gen.  Laws,  ch. 
186,  §§1,  2,  may  be  amended  by  insert- 
ing after  "selectmen"  the  words  "and 
overseers  of  the  poor."  See  generally 
the  titles  "Amendments  and  Jeofails;" 
"New  Cause  of  Action  or  Defense;" 
"Parties." 

21.  See  generally  the  title  "Veri- 
fication." 

22.  Ziegler  v.  Bark,  121.  Wis.  533, 
99  N.  W.  224;  Appeal  of  Eoyston,  53 
Wis.  612,  11  N.  W.  36. 

23.  See   generally  the   titles    "Not 


ice;' 


'Proceas;"    "Service    of    Pro- 


cess and  Papers." 

24.  As  to  necessity  for  notice  of  ap- 
plication for  guardian  generally,  see  10 
Standard  Peoc.  787  et  seq.;  of  notice 
of  inquisition,  see  supra,  III,  D;  of  ap- 
plication for  commitment,  see  infra,  V, 
A,  5. 

25.  See  generally  the  statutes  and 
the  following:  U.  S. — Martin  v.  White, 
146  Fed.  461,  76  C.  C.  A.  671,  reversing 
2  Alaska  495;  Smith  v.  Burlingame,  4 
Mason  121,  22  Fed.  Cas.  No.  13,017. 
Ala. — Moody  v.  Bibb,  50  Ala.  245; 
Eslava  v.  Lepretre,  21  Ala.  504,  inqui- 
sition of  lunacy  followed  by  the  ap- 
pointment of  a  guardian  all  without 
notice  to  the  alleged  lunatic,  is  void. 
Cal.^Code  Civ.  Proc,  §1763;  Matter 
of  Coburn,  165  Cal.  202,  131  Pac.  352; 
Guardianship  of  Sullivan,  143  Cal.  462, 
77  Pac.  153;  Matter  of  Daniels,  140  CaL 
335,  73  Pac.  1053;  Matter  of  Lambert, 
134  Cal.  626,  66  Pac.  851,  86  Am.  St. 
Eep.  296,  55  L.  E.  A.  856;  McGee  v. 
Hayes,  127  Cal.  336,  59  Pac.  767,  78 
Am.  St.  Eep.  57;  Matter  of , Moss,  120 
Cal.  695,  53  Pac.  357;  Hallet  v.  Pat- 
rick, 49  Cal.  590,  In  re  Tilton,  15  Cal. 
App.  244,  114  Pac.  594.     Colo Jones 
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V.  Learned,  17  Colo.  App.  76,  66  Pac. 
1071,  even  in  absence  of  statute.  Comi. 
Hutchins  v.  Johnson,  12  Conn.  376,  30 
Am.  Dec.  622.  Ga.— Singer  v.  Middle- 
ton,  135  Ga.  825,  70  S.  E.  662;  Yeomans 
r.  Williams,  117  Ga.  800,  45  S.  E.  73; 
Morton  v.  Sims,  64  Ga.  298.  lU.— Joost 
V.  Eacher,  148  111.  App.  548.  Ind. 
Berry  v.  Berry,  147  Ind.  176,  46  N.  B. 
470;  Jessup  v.  Jessup,,  7  Ind.  App.  573, 
34  N.  E.  1017.  Ia.^Eaher  v.  Eaher,  150 
Iowa  511,  129  N.  W.  494,  Ann.  Cas. 
1912  D,  680,  35  L.  E.  A.  (N.  S.)  292; 
State  Bank  of  Williams  v.  Gish,  149  N. 
W.  600.  Me.— Eev.  St.,  1903,  ch.  69, 
§6;  Paine  v.  Folsom,  107  Me.  337,  78 
Atl.  378;  Winslow  v.  Troy,  97  Me.  130, 
53  Atl.  1008;  Coolidge  v.  Allen,  82  Me. 
23,  19  Atl.  89;  Holman  v.  Holman,  80 
Me.  139,  13  Atl.  576.  Mass.— -Acts, 
1909,  ch.  504,  §99;  Bumpus  v.  French, 
179  Mass.  131,  60  N.  E.  414;  Conkey  v. 
Kingman,  24  Pick.  115;  Wait  v.  Max- 
well, 5  Pick.  217;  Chase  v.  Hathaway, 
14  Mass.  222.  Mich.— Howell 's  St., 
§11565;  In  re  Miller's  Estate,  173  Mich. 
467,  139  N.  W.  17;  Ogden  v.  Moore,  95 
Mich.  290,  54  N.  W.  899;  North  «.  Jos- 
lin,  59  Mich.  624,  26  N.  W.  810,  notice 
necessary  even  though  such  person  has 
actual  knowledge  of  such  proceedings 
through  other  sources.  Minn. — St.,  1894, 
§4550;  Knox  v.  Haug,  48  Minn.  58,  50 
N.  W,  934.  Miss.— Code,  1906,  §3219, 
Baum  1).  Greenwald,  95  Miss.  765,  49 
So.  836.  Neb.— Eev.  St.,  1913,  §1640. 
N.  H.— Kimball  v.  Fisk,  39  N.  H.  110, 
75  Am.  Dec.  213.  N.  Y.— Matter  of 
Belleuger,  32  Misc.  414,  66  N.  Y.  Supp. 
531.  N.  C.—In  re  Anderson,  132  N.  C. 
243,  43  S.  E.  649.  Vt.— Pub.  St.,  1906, 
§3161;  Mason's  Guardian  v.  Mason,  86 
Vt.  279,  84  Atl.  969;  Shumway  v.  Shum- 
way,  2  Vt.  339.  W^h. — Donaldson  v. 
Winningham,  48  Wash.  374,  113  Pac. 
534,  125  Am.  St.  Eep.  937;  Coleman  v. 
Cravens,  41  Wash.  1,  82  Pac.  1005,  un- 
der Laws,  1903,  p.  243,  §1.  W.  Va. 
Miller  v.  Sterringer,  66  W.  Va.  169,  66 
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It  is  sometimes  required  that  notice  be  given  to  the  relatives  or  heirs 
apparent .  or  presumptive  of  such  person,  those  being  the  persons 
affected  by  the  action  sought  to  be  taken,^"  or  to  certain  specified  public 


S.  E.  228,  25  L.  E.  A.  (N.  S.)  596; 
South  Penn  Oil  Go.  v.  Mclntire,  44  W. 
Va.  296,  28  S.  E.  922;  Evans  v.  John- 
son, 39  W.  Va.  299,  19  S.  E.  623,  45 
Am.  St.  Eep.  912,  23  L.  E.  A.  737  (even 
in  absence  of  statute) ;  Lance  v.  McCoy, 
34  W.  Va.  416,  12  S.  B.  728. 

[a]  For  rule  in  Ohio,  see  Davidson 
V.  Tipton,  9  Ohio  Dee.  (Eeprint)  60; 
Cox  «,  Cox,  2  Ohio  Dee.  (Eeprint)  20; 
In  re  Dickson,  Goebel  118. 

[b]  .  After  Adjudication  of  Insanity. 
In  some  states,  such  notice  is  not  neces- 
sary where  the  lunatic  has  been  duly 
adjudged  to  be  a  person  of  unsound 
mind  in  a  proceeding  upon  due  notice. 
Foran  v.  Healy,  73  Kan.  633,  85  Pac. 
751,  86  Pac.  470;  Osier  v.  Meyer,  113 
Ky.  181,  67  S.  W.  851;  Swope 's  Admr. «. 
Frazier's  Com.,  18  Ky.  L.  Eep.  649,  37 
S.  W.  495.  See  also  Heckman  v.  Adams, 
50  Ohio  St.  305,  34  N".  E.  155,  holding 
that  before  the  amendment  of  §6302, 
Eev.  St.,  March  1,  1889,  a  guardian  of 
the  estate  of  an  insane  wife  might  be 
appointed  by  the  probate  court,  at  any 
time  after  the  inquisition  of  lunacy, 
and  before  her  discharge,  without  not- 
ice to  her  husband. 

[e]  Non-resident. — Notice  of  an  ap- 
plication for  the  appointment  of  a 
guardian  of  the  property  of  a  non- 
resident is  not  necessary,  where  not 
made  essential  to  the  jurisdiction  of  the 
court,  either  by  the  statutes  or  any 
rules  of  constitutional  law.  Wallace 
V.  Tinney,  145  Iowa  478,  122  N.  W.  936, 
139  Am.  St.  Eep.  448. 

26.  See  generally  the  statutes  and 
the  following:  Ga.— Code,  1911,  §3092 
(three  nearest  adult  relatives) ;  Singer 
V.  Middleton,  135  Ga.  825,  70  S.  E.  662; 
McGriff  V.  Graham,  135  Ga.  259,  69  S. 
E.  115;  Slaughter  v.  Heath,  127  Ga. 
747,  57  S.  E.  69,  27  L.  E.  A.  (N.  S.) 
1;  Eeagan  v.  Powell,  125  Ga.  89,  53  S. 
E.  580;  Allen  v.  Barnwell,  120  Ga.  537, 
48  S.  E.  176;  Yeoman  v.  "Williams,  117 
Ga.  800,  45  S.  E.  73;  Morton  v.  Sims, 
64  Ga.  298.  Mass. — Acts  and  Eesolves, 
1911,  p.  155;  Chase  v.  Chase,  216  Mass. 
394,  103  N.  E.  857.  Mich.— In  re  Mil- 
ler's Estate,  173  Mich.  467,  139  N.  W. 
17;  Partello  v.  Holton,  79  Mich.  872, 
44  KT.  W.  619;  In  re  Electa  Myers,  73 
Mich.  401,  41  N.  W.  334;  In  re  Bassett, 


68  Mich.  348,  36  N.  W.  97;  North  v. 
Joslin,  59  Mich.  624,  26  N.  W.  810, 
N.  Y.— Code  Civ.  Proc,  §2325  (requir- 
ing notice  to  husband  or  ■vfite,  if  any, 
or  to  one  or  more  relatives  of  the  per- 
son alleged  to  be  incompetent);  Matter 
of  Andrews,  192  N.  Y.  514,  522,  85  N. 
E.  699,  affirming  125  App.  Div.  457,  109 
N.  Y.  Supp.  831;  Matter  of  Parke,  15 
Misc.  662,  37  N.  Y.  Supp.  1067.  Ohio. 
Page  &  Adams'  Ann.  Gen.  Code,  §10989, 
providing  that  "no  such  guardian  shall 
be  appointed  until  at  least  three  days' 
written  notice,  to  the  persons  next  of 
kin  resident  in  the  county  of  such 
person,  .  .  .  "  Wis. — Appeal  of  Eoy- 
ston,  53  Wis.  612,  11  N.  W.  36. 

[a]  In  New  York  "the  statute  con- 
templates that  the  motion  for  the  ap- 
pointment of  a  committee  may  be  made 
by  'any  person,'  and  that  if  made  by 
any  person  other  than  husband  or  wife, 
or  a  relative,  notice  thereof  must  be 
given  to  the  husband  or  wife,  or  to  a 
relative.  Notice  is  only  to  be  given 
to  a  relative  when  not  given  to.  the 
husband  or  wife."  Matter  of  Parke, 
15  Misc.  662,  37  N.  Y.  Supp.  1067. 

[b]  Where  the  next  of  kin  have 
not  assented  to  the  appointment  of  a 
particular  person  as  guardian,  or  united 
in  the  petition  therefor,  there  should 
be  an  order  of  reference,  and  then  the 
next  of  kin  are  entitled  to  notice  of 
the  proceedings  upon  the  reference.  In 
the  Matter  of  Lamoree,  32  Barb.  (N. 
Y.)  122,  distinguished  in  In  the  Matter 
of  Ann  Eliza  Owens,  5  Daly  (N.  Y.) 
288,  holding  that  where  the  mother  of 
an  alleged  idiot  applied  for  the  ap- 
pointment of  a  particular  person  as  a 
committee  of  the  person  and  estate  of 
such  alleged  idiot,  the  proceedings  were 
regular  without  notice  to  her.  The 
court  said:  "Judge  Brown  (who  de- 
cided the  Laromee  Case)  says  that  if 
the  next  of  kin  do  not  assent  or  unite 
in  the  petition,  there  should  be  an 
order  of  reference  of  which  they  should 
have  notice,  that  they  may  have  an 
opportunity  to  propose  themselves  as 
the  committee,  in  all  of  which  I  fully 
concur;  but  here  the  next  of  kin — the 
mother — did  assent." 

[c]  Where  there  are  no  adult  rela- 
tives of  the  alleged  lunatic  in  the  state, 
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officers,^'  unless  sufficient  reasons  for  dispensing  with  such  notice  are 
set  forth  in  the  petition  or  accompanying  affidavit.^^ 

Under  some  statutes,  notice  must  also  be  given  to  the  person  having 
the  care,  custody  and  control  of  sUch  insane  person. ^^  But  in  some 
jurisdictions,  the  court  may  appoint  a  temporary  guardian  without 
notice  either  to  the  alleged  insane  person,^"  or  to  his  heirs,  apparent 
or  presumptive.^^ 

If  no  notice  is  served  as  required,  all  subsequent  proceedings'^  are 


or  the  three  nearest  relatives  are  them- 
selves the  petitioners,  notice  should  be 
given  either  to  the  alleged  lunatic  him- 
self or  someone  designated  by  order  as 
guardian  ad  litem.  Morton  v.  Sims, 
64  6a.  298.  And  see  Allen  v.  Barnwell, 
120  Ga.  537,  48  S.  E.  176: 

[d]  Non-resident  Heiis. — The  object 
of  notice  to  the  heirs  of  an  alleged 
incompetent  person  of  an  application 
for  the  appointment  of  a  guardian  is 
principally  to  protect  such  person  in 
his  rights;  and  while  such  heirs  ought 
to  have  notice,  because  of  their  pre- 
sumptive interest  in  the  estate  of  the 
alleged  incompetent,  such  notice  to  non- 
resident heirs  is  not  absolutely  neces- 
sary to  the  jurisdiction  of  the  court, 
where  a  majority  of  those  interested 
are  residents  of  th6  state,  and  are  duly 
notified  of  the  proceedings.  Hunger  v. 
Judge  of  Probate,  86  Mich.  363,  49  N. 
W.  47. 

[e]  Notice  to  executor  of  estate  em- 
bracing property  belonging  to  non-resi- 
dent lunatic  need  not  be  given;  such  a 
person  is  not  a  party  in  interest  en- 
titled to  notice.  Edgerly  v.  Alexander, 
82  Minn.  96,  84  N.  W.  653. 

[f]  In  Bhode  Island,  it  has  been 
held  that  the  intended  ward,  being  a 
person  of  full  age,  is  the  only  person 
entitled  to  notice  in  such  a  proceeding, 
his  wife  or  children  not  being  interested 
parties.  Gannon  v.  Doyle,  16  R.  I.  726, 
19  Atl.  331,  citing  Hamilton  v.  'Court 
of  Probate,  9  R.  I.  204. 

27.  N.  Y.  Code  Civ.  Proc,  §^325; 
Matter  of  Andrews,  192  N.  Y.  514,  522, 
85  N.  E.  699. 

28.  N.  Y.— Code  Civ.  Proc,  §2325; 
Matter  of  Andrews,  192  N.  Y.  514,  522, 
85  N.  E.  699,  aflrming  125  App.  Div. 
457,  109  N.  Y.  Supp.  831. 

29.  Donaldson  v.  Winningham,  48 
Wash.  374,  93  Pac.  534,  125  Am.  St. 
Eep.  937  (jurisdictional  prerequisite  to 
an  order  of  sale  of  such  insane  per- 
son 's  property) ;  Coleman  v.  Cravens,  41 
"Wash.  1,  82  Pac.  1005. 
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SO.    BumpuB    V.    French,    179 
131,  60  N.  E.  414. 

31.  Mass.  Acts  and  Eesolves,  1911, 
p.    155. 

32.  U.  S.— Martin  v.  White,  146  Fed. 
461,  76  0.  C.  A.  671,  reversing  2  Alaska 
495;  Smith  v.  Burlingame,  4  Mason  121, 
22  Fed.  Cas.  No.  13,017.  Ala.— Moody 
V.  Bibb,  50  Ala.  245;  Eslava  v.  Lepretre, 
21  Ala.  504,  56  Am.  Dec.  266.  Colo. 
Jones  V.  Learned,  17  Colo.  App.  76,  66 
Pac.  1071.  Conn. — Sears  v.  Terry,  26 
Conn.  273;  Hutchins  v.  Johnson,  12 
Conn.  376,  30  Am.  Dec.  622.  Ga.— Al- 
len V.  Barnwell,  120  Ga.  537,  48  S.  E. 
176.  Me. — ^Winslow  v.  Troy,  97  Me. 
130,  53  Atl.  1008.  Mass.— Breed  «. 
Pratt,  18  Pick.  115.  Mich. — North  v. 
Joslin,  59  Mich.  624,  26  N.  W.  810.  Mo. 
Citizens'  State  Bank  v.  Shanklin,  174 
Mo.  App.  639,  161  S.  W.  341.  Vt. 
Mason's  Guardian  v.  Mason,  86  Vt 
279,  84  Atl.  969;  Shumway  v.  Shumway, 
2  Vt.  339.  Wash. — ^Donaldson  v.  Win- 
ningham, 48  Wash.  374,  93  Pac.  534, 
125  Am.  St.  Eep.  937.  W.  Va.— South 
Penn  Oil  Co.  •;;.  Mclntire,  44  W.  Va. 
296,  28  S.  E.  922;  Evans  v.  Johnson,  39 
W.  Va.  299,  19  S.  E.  623,  45  Am.  St. 
Eep.  912,  23  L.  E.  A.  737;  Lance  v.  Mo- 
Coy,  34  W.  Va.  416,  12  S.  E.  728. 

See  generally  10  Standard  Peoc.  793. 

[a]  Where  the  statute  provides  for 
notice  in  such. manner  as  the  court  shall 
order,  by  publication  or  "therwise,  and 
requires  the  court  to  specify  in  its 
order  the  notice,  and  to  state  therein 
whether  it  should  be  published  or 
posted,  or  both,  or  whether  personal 
service  should  be  made,  and  in  either 
case  to  state  how  long,  and  if,  by  post- 
ing, where,  and  in  how  many  places, 
an  order  naming  the  time  and  place  for 
the  hearing  of  the  application,  and 
then  merely  directing  "the  clerk  to 
cause  due  publicatiou  thereof  to  be 
given  as  prescribed  by  law,  that  all 
persons  interested  might  appear  and 
oppose  the  petition,"  is  void,  any  not- 
ice given  thereunder  of  no  effect,  and 
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null  and  void,  even  on  collateral  attack,  according  to  some,'^  though 
not  all,  authorities.'*  Likewise,  if  the  notice  given  be  insufficient,  the 
order  making  the  appointment  is  subject  to  collateral  attack.-^ 

Notice  of  Steps  Subsequent  to  Application.  —  Where  notice  of  the  ap- 
plication for  the  appointment  of  a  guardian  has  been  given,  it  is 
usually  unnecessary  to  give  any  further  notice  of  the  proceedings,  held 
pursuant  thereto.^"  Accordingly,  if  the  guardian  named  at  the  orig- 
inal hearing  on  the  application  fails  to  qualify ,^^  or  resigns,'*  a  new 
guardian  may  be  appointed  without  further  notice,  none  being  re- 


an  appointment  of  a  guardian  a  null- 
ity. Mosby  V.  Gisborn,  17  Utah  257, 
280,  54  Pae.  121. 

33.  XT.  S.— Martin  V.  White,  146  Ped. 
461,  76  C.  C.  A.  671,  reversing  2  Alaska 
495.  Ala.— Moody  v.  Bibb,  50  Ala.  245; 
Eslava  v.  Lepretre,  21  Ala.  504,  56 
Am.  Dec.  266;  McCurry  v.  Hooper,  12 
Ala.  823,  46  Am.  Dee.  280.  Conn. 
Sears  v.  Terry,  26  Conn;  273,  although 
record  lecites  notice.  Ga. — Allen  v. 
Barnwell,  120  Ga.  537,  48  S.  E.  176. 
Mass. — Conkey  v.  Kingman,  24  Pick. 
115;  Breed  v.  Pratt,  18  Pick.  115;  Hath- 
away V.  Clark,  5  Pick.  490;  Wait  v. 
Maxwell,  5  Pick.  217,  16  Am.  Dec.  391. 
Mo. — Citizens'  State  Bank  v.  Shanklin, 
174  Mo.  App.  639,  161  S.  W.  341. 

34.  See  the  following:  Ind. — Soules 
V.  Robinson,  158  Ind.  97,  62  N.  E.  999, 
92  Am.  St.  Eep.  301.  Mich.— Ire  re  Mil- 
ler's Estate,  173  Mich.  467,  139  N.  W. 
17,  failure  to  give  next  of  kin  fourteen 
full  days'  notice  of  application  for  ap- 
pointment not  a  valid  objection 'a  col- 
lateral proceeding.  Miss. — Gillespie  v. 
Hauenstein,  72  Miss.  838,  17  So.  602. 
N.  H.— Kimball  v.  Eisk,  39  N.  H.  110, 
75  Am.  Dec.  213,  voidable  not  void. 
Ohio. — Jordan  v.  Dickson,  10  Ohio  Dec. 
(Eeprint)  ,332,  notice  not  jurisdictional. 

[a]  If  a  lunatic  who  has  no  notice 
of  the  appointment  of  his  committee 
comes  into  court  and  asks  that  his  com- 
mittee be  required  to  restore  to  him 
such  of  his  property  as  he  has  in  his 
hands,  on  the  ground  that  he  has  been 
restored  to  sanity,  instead  of  demand- 
ing to  have  the  proceedings  set  aside 
by  reason  of  their  alleged  irregularity 
he  thereby  solemnly  admits  of  record 
that  the  proceedings  against  him  were 
valid,  and  will  not  be  thereafter  per- 
"  mitted  to  impeach  them  to  the  preju- 
dice of  an  innocent  purchaser  of  his 
laud,  even  though  he  did  not  appear 
until   after   the   land   had   been   sold. 


Howard  v.  Landsberg,  108  Va.  161,  60 
S.  E.  769. 

35.  McGee  v.  Hayes,  127  Cal.  336, 
59  Pac.  767,  78  Am.  St.  Rep.  57.  But 
see  In  re  Miller's  Estate,  173  Mich. 
467,  139  N.  W.  17. 

36.  Matter  of  Maginn,  100  App.  Div. 
230,  91  N.  Y.  Supp.  814. 

[a]  If,  on  an  application  to  the 
probate  court  to  appoint  a  guardian  of 
a  person  as  insane,  notice  is  ordered 
and  given  to  the  person  to  appear  in 
court  at  a  time  and  place  named,  and 
show  cause,  if  any,  why  the  applica- 
tion should  not  be  granted,  it  is  within 
the  discretion  of  the  judge  of  probate 
whether  or  not  to  order  further  notice 
of  other  stages  of  the  proceeding;  and 
it  is  no  ground  for  vacating  the  decree 
appointing  a  guardian,  that  it  was  en- 
tered, without  further  notice  to  the 
ward,  nine  months  after  the  time  so 
named  in  the  notice  given.  Brigham 
V.  Boston  &  Albany  E.  Co.,  102  Mass. 
14. 

[b]  Where  a  party,  who  has  due 
notice  of  an  application  to  the  probate 
court  to  place  him  under  guardianship 
as  a  person  non  compos  mentis,  attends 
the  court  and  resists  the  application, 
and  the  court,  after  the  hearing,  ad- 
journs the  case  from  time  to  time,  it  is 

^ot  necessary  to  the  validity  of  a  de- 
cree adjudging  him  to  be  non  compos 
mentis,  and  appointing  a  guardian  over 
him,  that  notice  should  be  again  given 
to  him  before  passing  such  decree. 
Davison  v.  Johonnot,  7  Met.  (Mass.) 
388,  41  Am.  Dec.  448.  See  also  Matter 
of  Maginn,  100  App.  Div.  230,  91  N. 
Y.  Supp.  814. 

37.  Halett  v.  Patrick,  49  Cal.  590, 
appointment  of  new  guardian  not  a 
step  in  a  new  and .  original  proceeding 
but  in  the  former  proceeding. 

38.  Chaloner  v.  Sherman,  215  Fed. 
867,   132  C.   C.  A.  96. 
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quired  by  the  statute.  But  according  to  some  authorities,  when  a 
guardian  has  died  or  been  removed,  a  new  notice  will  be  necessary  for 
the  appointment  of  the  succeeding  guardian ;  the  court  cannot  proceed 
on  the  strength  of  the  former  proceedings.'^ 

Where  one  has  heeu  adjudged  insane  and  committed  to  an  asylum  or  hos- 
pital for  the  sane,  there  is  authority  for  the  proposition  that  no  ad- 
ditional notice  is  necessary  to  the  appointment  of  a  committee,  unless, 
of  course,  it  be  required  by  statute,*"  as  is  sometimes  the  case.*^ 

Waiver.  — Neither  the  notice  required  to  be  given  to  the  alleged 
insane  or  incompetent  person,*^  nor  to  the  relatives  or  friends  of  such 
person,*^  can  be  waived,  according  to  some  authorities. 

b.  Form  and  Requisites.  —  Notice  should  be  given  in  such  manner 
and  for  such  time  as  the  statute  directs.** 


39.  Willwerth  v.  Leonard,  156  Mass. 
277,  31  N.  E.  299;  Allis  v.  Morton,  4 
Gray   (Mass.)   63. 

As  to  procedure  upon  removal  of 
guardian  and  appointment  of  another, 
see  infra,  IV,  E,  2. 

40.  See  Logue  v.  Fenning,  29  App. 
Cas.  (D.  0.)  519,  527;  Toran  v.  Healy, 
73  Kan.  633,  640,  85  Pae.  751,  86  Pae. 
470. 

[a]  Successor  to  guardian  on  one 
adjudged  insane  and  committed  to 
asylum  may  be  appointed  without  no- 
tice. Johnson  v.  Gustafson  (Kan.),  152 
Pae.  621, 

41.  See  generally  the  statutes,  and 
Minn.  St.,  1894,  §4550;  N.  Y.  Code  Civ. 
Proc,  §2323a;  Matter  of  Andrews,  192 
N.  T.  514,  85  N.  B.  699;  Sporza  v. 
German  Sav.  Bank,  192  N.  Y.  8,  84  N. 
E.  406. 

[a]  In  Indiana  the  statute  relative 
fo  service  of  process  on  insane  per- 
sons held  to  he  applicable  as  to  man- 
ner of  service  of  notice  for  application 
for  appointment  of  guardian  for  luna- 
tic confined  in  asylum.  Shafer  v.  Sha- 
fer,  181  Ind.  244,  104  N.  E.  507. 

42.  Winslow  v.  Troy,  97  Me.  130,  53 
Atl.  1008;  North  v.  Joslin,  59  Mich.  624, 
26  N.  W.  810.    Compare  supra,  III,  D,  1. 

[a]  Unless  notice  has  been  given, 
(1)  the  presence  of  the  person  in  court 
and  his  consent  to  the  proceedings  are 
not  sufficient  to  give  jurisdiction.  Win- 
slow  V.  Troy,  97  Me.  130,  53  Atl.  1008. 
And  see  McGee  v.  Hayes,  127  Cal.  336, 
59  Pao.  767,  78  Am.  St.  Eep.  60  j  North 
V.  Joslin,  59  Mich.  624,  26  N.  W.  810, 
appearance  of  alleged  lunatic  does  not 
constitute  a  waiver  of  such  notice  or 
confer  jurisdiction  upon  the  court.  (2) 
But  appearance  in  person  and  by  at- 
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torney  cures  any  defect  in  service  of 
the  required  notice.  In  re  Ervay,  64 
Wash.  138,  116  Pae.  591.  " 

43.  The  notice  required  by  statute 
cannot  be  waived  by  the  relatives.  Yeo- 
mans  v.  Williams,  117  Ga.  800,  45  S.  E. 
73. 

44.  See  generally  the  statutes  and 
the  following:  TJ.  S. — Martin  v.  White, 
146  Fed.  461,  76  C.  C.  A.  671,  ten  days' 
notice  under  Alaska  Statute.  Cal. — Mc- 
Gee V.  Hayes,  127  Cal.  336,  59  Pae.  767, 
78  Am.  St.  Eep.  57,  five  days'  notice. 
Ga.— Code,  1911,  §3092  (ten  days'  no- 
tice to  the  three  nearest  adult  rela- 
tives); McGriff  V.  State,  135  Ga.  259, 
69  S.  E.  115;  Allen  v.  Barnwell,  120  6a. 
537,  48  S.  E.  176;  Yeomans  v.  Williams, 
117  Ga.  800,  45  S.  E.  73;  Morton  v. 
Sims,  64  Ga.  298.  Me.— Eev.  St.,  1903, 
ch.  69,  §6,  14  days 'notice.  Mass. — Acta 
and  Eesolves,  1911,  p.  155.  Mich. — In 
re  Miller's  Estate,  173  Mich.  467,  139 
N.  W.  17  (fourteen  days');  North  «. 
Joslin,  59  Mich.  624,  26  N.  W.  810. 
Minn.— St.,  1894,  §4550.  Miss.— See 
Code,  1906,  §3219  (sheriff  must  sum- 
mon alleged  lunatic  to  contest  the  ap- 
plication) ;  Baum  v.  Greenwald,  95  Miss. 
765,  49  So.  836.  Neb.— Rev.  St.,  1913, 
§1640.  N.  Y.— Code  Civ.  Proc,  §2325. 
Vt. — Mason's  Guardian  v.  Mason,  86 
Vt.  279,  84  Atl.  969,  six  days.  Wash. 
Capital  Nat  Bank  v.  Robinson,  41 
Wash.  454,  83  Pae.  1021. 

[a]  Time  and  Place  of  Hearing. 
Where  the  statute  requires  that  the 
notice  state  the  time  and  place  of  hear- 
ing the  application,  a  notice  stating 
the  day,  but  not  the  exact  time  and 
place  of  such  hearing,  is  insufficient. 
McGee  v.  Hayes,  127  Cal.  336,  59  Pae. 
767,  78  Am,  St.  Eep.  57. 
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Service  upon  non-resident  heirs  or  relatives  of  the  alleged  insane 
person  or  incompetent  may  be  made  by  publication  under  some 
authorities,*^  as  may  service  upon  the  person  having  the  custody  of 
a  non-resident  insane  person,*^  as  well  as  other  persons  to  whom 
notice  should  be  given/^  with  the  exception,  however,  of  the  alleged 
insane  person,  to  whom,  where  notice  is  required,  personal  service  as 
distinct  from  service  by  publication,  is  necessary  to  give  the  court 
jurisdiction  to  make  the  appointment.** 

5.  Inquiry  and  Determination.*'  —  a.  In  General.  —  While  a 
temporary  guardian  may  be  appointed  for  an  alleged  insane  or  in- 
competent person  without  giving  him  an  opportunity  to  be  heard,^° 
before  making  the  appointment  of  a  permanent  guardian,  the  court 
should  make  due  inquiry  as  to  the  necessity  or  propriety  of  such 
action.^^ 

Successive  Appointments.  —  The  guardian  previously  appointed  having 
been  removed,  a  new  hearing  will  be  necessary  to  the  appointment  of 
another  guardian;  the  court  cannot  proceed  on  the  strength  of  the 
former  hearing  and  decree.^^ 

Jury  Trial,  Reference,  etc.53  _  In  the  determination    of   the    question 


[b]  Notice  Must  Be  by  Order  of 
Court. — "The  notice  must  be  not  only 
a  written  one,  but  must  be  given  under 
the  order  of  the  judge  of  probate." 
ISTorth  V.  Joslin,  59  Mich.  624,  26  N. 
W.  810. 

[c]  Mere  Statement  as  to  Proceed- 
ings Insuflacient.— The  mere  fact  that 
the  petitioner  had  informed  the  al- 
leged lunatic  on  the  day  before  the 
inquisition  was  taken  that  she  had 
applied  to  the  court  to  have  a  com- 
mittee appointed  and  that  the  hearing 
was  appointed  for  an  hour  on  the  next 
day,  held  not  to  be  a  sufficient  notice. 
Matter  of  Blewitt,  131  N.  Y.  541,  30 
N.  E.  587. 

[d]  Computing  Time. — The  period 
named  by  statute  for  the  service  on 
the  incompetent  of  the  citation,  "be- 
fore the  time"  appointed  for  the  hear- 
ing, is  to  be  determined  by  including 
the  day  of  hearing  and  excluding  the 
day  of  service.  In  re  Miller's  Estate, 
J73  Mich,  467,  139  N.  W.  17. 

45.  Munger  v.  Judge  of  Probate,  86 
Mich.  363,  49  N.  W.  47. 

46.  Coleman  v.  Cravens,  41  Wash.  1, 
82  Pac.  1005. 

47.  Where  notice  of  the  time  and 
place  for  hearing  such  petition  was 
given  to  the  alleged  incompetent  by 
personal  service  and  to  all  other  per- 
sons by  publication,  in  compliance  with 
the  statute  and  the  order  of  the  court, 
it  was  not  essential  to  the  jurisdiction 


that  personal  service  should  have  been 
ordered  or  made  upon  tie  son  with 
whom  she  resided  and  who  had  control 
of  her  property,  or  upon  her  other  chil- 
dren. Ziegler  v.  Bark,  121  Wis.  533,  99 
N.  W.  224. 

48.  V.  S.— Martin  v.  White,  146  Fed. 
461,  76  C.  C.  A.  671,  reversing  2  Alaska 
495.  la. — Eaher  v.  Kaher,  150  Iowa  511, 
129  N.  W.  494,  Ann.  Cas.  1912D,  680, 
35' L.  E.  A.  (N.  S.)  292,  proceeding  in 
personam.  Mich.— North  v.  Joslin,  59 
Mich.  624,  26  N.  W.  810. 

49.  In  guardianship  proceedings  gen- 
erally, see  10  Standard  Peoc.  795  et 
seg. 

50.  Bumpus  V.  French,  179  Mass. 
131,  60   N.  E.  414. 

As  to  necessity  for  notice,  see  supra, 
IV,  B,  4,  a. 

51.  See  10  Standard  Proc.  795. 

[a]  Insane  Person  Cannot  Waive 
Right  to  Hearing. — An  adjudication  of 
incompetency  and  an  appointment  of  a 
guardian  made  by  the  court  prior  to 
the  hour  fixed  for  the  hearing^  and  so 
heard  upon  the  stipulation  of  the  in 
competent  person  acting  without  •coun- 
sel, is  erroneous.  Prante  v.  Lompe,  77 
Neb.  377,  109  N.  W.  496. 

52.  Wjllwerth  v.  Leonard,  156  Mass. 
277,  31  N.  B.  299. 

53.  See  generally  the  title  "Juries 
and  Jurors." 

As  to  right  to  trial  by  jury  in  in- 
quisition proceedings,  see  supra,  III,  F, 
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whether  the  appointment  of  a  guardian  of  an  alleged  insane  or  in- 
competent person  is  proper  and  necessary,  the  court  is  not  controlled 
by  the  ordinary  forms  of  procedure  regulating  the  trial  of  actions 
at  law.°*  The  manner  and  method  of  determining  the  facts,  when 
jurisdiction  has  once  vested  in  the  court  as  required  by  law,  rests  in 
its  sound  judgment  and  discretion,^^  controlled,  of  course,  by  the 
general  rules  of  judicial  proeedurej^"  unless  the  statute  expressly  pro- 
vides the  method  of  determining  the  facts.^'  Such  all  appointment 
may  be  made  without  a  jury  trial  under  some  authorities.^^ 
A  reference  may  be  ordered  under  some  circumstances.'^ 

Presence  of  Insane  Person.  —  Statutes  in  some  states  require  that  the 
court  shall  cause  the  alleged  insane  person  to  be  produced  at  the 
hearing,  if  he  be  able  to  attend.*"  There  is  no  such  requirement  in 
some  states,  however.*^ 

Discretion  of  Oourt.sz  —  The  selection  of  the  person  to  act  as  such 
guardian  or  committee  is  a  matter  resting  in  the  discretion  of  the 
court  or  officer  having  jurisdiction  to  appoint.*^ 


2;     in     commitment    proceedings,     see 
infra,  V,  A,  6,  a. 

54.  Prokosch  v.  Brust,  128  Minn. 
324,    151    N.   W.    130.      ' 

55.  Prokosch  v.  Brust,  128  Minn. 
324,  151  N.  W.  130. 

[a]  Proof  may  be  taken  to  aid  the 
court  in  making  the  selection.  Estate 
of  Colvin,  3  Md.  Ch.  278. 

[b]  The  application  for  a  special 
guardian  in  such  case  is  auxiliary  to 
the  proceedings  for  a  general  guard- 
ian, and  the  necessary  showing  may  be 
made  by  the  proofs  produced  at  the 
hearing  upon  the  original  application. 
Wagner  v.  Wayne,  151  Mich.  74,  114  N. 
W.  868. 

56.  Prokosch  v.  Brust,  128  Minn. 
324,  151  N.  W.  130. 

57.  Thus,  in  Georgia,  a  provision 
that  the  person  for  whom  it  is  sought 
to  have  a  guardian  appointed  shall  be 
"examined  by  inspection"  by  the  com- 
missioners is  mandatory,  and  requires 
formal  examination  by  the  commission- 
ers in  a  body.  Singer  v.  Middleton, 
135  Ga.  825,  70  S.  E.  662,  failure  to  so 
examine  is  ground  for  vacating  the 
judgment. 

58.  Gaston  v.  Babcock,  6  Wis.  503. 
And  see  Matter  of  Coburn,  165  Cal.  202, 
219,  131  Pac.  352;  Pons  v.  Pons,  132 
La.  370,  61  So.  406. 

[a]  The  appointment  of  a  guardian 
for  insane  persons  is  not  a  "case  at 
law"  within  the  meaning  of  the  con- 
stitution guaranteeing  the  right  to  a 
trial  by  jury.  Gaston  v.  Babcock,  6  Wis. 
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503.     And  see  Matter  of  Coburn,  165 
Cal.  202,  219,  131  Pac.  352. 

59.  In  re  Lamoree,  32  Barb.  (N.  Y.) 
122. 

60.  See  generally  the  statutes. 

[a]  Where  the  alleged  incompetent 
was  personally  present  in  court  during 
the  hearing,  it  is  immaterial  that  the 
order  for  such  hearing  did  not  require 
that,  if  able  to  attend,  she  be  pro- 
duced before  the  court.  Ziegler  v.  Bark, 
121  Wis.  533,  99  N.  W.  224. 

[b]  Though  the  statutes  providing 
the  cross-examination  of  an  adverse 
party  have  no  application  to  the  pro- 
ceeding, yet  the  court  may  require  the 
alleged  incompetent  to  submit  to  ex- 
amination for  the  purpose  of  testing 
his  or  her  mental  condition.  Prokosch 
V.  Brust,  128  Minn.  324,  151  N.  W.  130. 

[c]  Where  the  lunatic  is  confined 
in  an  asylum,  the  proper  court  has 
power  to  appoint  a  guardian  for  him 
without  requiring  the  lunatic's  pres- 
ence before  the  court.  Ark.  Acta,  1905, 
p.  198. 

61.  Joost  V.  Eacher,  148  111.  App. 
548. 

See  generally  10  Standard  Pboc. 


62, 
796. 
63. 

[a] 


10  Standard  Peoc.  796. 

Where  the  selection  of  a  com- 
mittee or  guardian  is  left  to  a  referee 
the  selection  made  by  him  is  a  matter 
of  discretion  with  which  the  court 
should  not  interfere  unless  such  referee 
has  selected  an  improper  person  or  one 
who  is  disqualified  or  one  whose  situa- 
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The  rule  in  some  jurisdictions,  other  things  being  equal,  is  to  ap- 
point that  person  who  is  recommended  by  the  greatest  number  of 
those  who  are  entitled  to  be  heard,°*  or  who  is  most  likely  to  protect 
the  incompetent 's  estate  from  loss.^^ 

Where  an  insane  person  is  confined  in  a  state  institution,  the  court  may  in 
some  states,  upon  presentation  of  the  petition  and  proof  of  the  service 
of  notice,  if  satisfied  of  the  truth  of  the  facts  required  to  be  stated  in 
the  petition,  immediately  appoint  a  committee  of  the  person  or  prop- 
erty or  both,  of  the  incompetent  person,^^  or  may  require  any  further 
proof  which  it  may  deem  necessary  before  making  such  appointment.^' 

b.  The  order  appointing  a  guardian  should  contain  an  adjudication 
of  the  facts  involved,**  and  give  the  name  of  the  person  appointed."' 

e.  Operation  and  Effect.'"'  —  The  order  or  decree  of  appointment 
settles  for  the  time  being  the  status  of  the  insane  or  incompetent  per- 
son whose  property  or  person  is  put  under  guardianship,'^  and  in 
collateral  proceedings  is  conclusive  evidence'^  of  the  incapacity  of  the 


tion  is  such  as  to  warrant  the  belief 
that  the  interests  confided  to  him  may 
not  be  properly  attended  to.  Matter 
of  Page,  7  Daly  (N.  Y.)  155.  But  in 
this  case  it  was  held  that  the  report 
of  a  referee,  to  whom  it  has  been  re- 
ferred, to  inquire  and  report  a  proper 
person  or  persons,  to  be  the  committee 
of  a  lunatic,  should  not  be  confirmed 
where  it  appears  to  the  court  that  the 
referee  has  exercised  no  discretion  in 
his  selection  between  the  only  two  per- 
sons proposed,  but  has  reported  one 
for  nomination  on  the  erroneous  sup- 
position that  the  other  was,  as  a  mat- 
ter of  law,  excluded  from  appointment, 
but  the  matter  should  be  referred  back 
to  him  for  the  exercise  of  that  discre- 
tion. 

64.  Estate  of  Colvin,  3  Md.  Ch.  278. 

[a]  "If  the  next  of  kin  unite  in  a 
petition  and  name  a  proper  person  as 
committee,  or  give  their  consent  in 
writing  to  the  appointment  of  a  par- 
ticular person  it  is  usual  to  select  such 
person."  In  re  Lamoree,  32  Barb.  (N. 
T.)  122. 

[b]  A  ■will  of  the  lunatic  made 
when  -  compos  mentis  should  have  no 
influence  with  the  court  in  making  the 
selection.  Estate  of  Colvin,  3  Md.  Ch. 
278. 

65.  It  is  not  a  matter  o£  course  to 
commit  the  guardianship  of  the  estate 
of  a  lunatic  to  those  who  are  presump- 
tively entitled  to  it  upon  his  death,  as 
his  heirs  or  next  of  kin.  But  they  will 
be  appointed  the  committee  of  the 
lunatic's  estate  where  it  satisfactorily 
appears  to  the  court  that  they  are  the 


persons  who  are  the  most  likely  to  pro- 
tect his  property  from  loss.  In  Matter 
of  Taylor,  9  Paige  (N.  T.)  611. 

66.  Ga.— Code,  1911,  §3103.  Ind. 
See  Burns'  Ann.  St.,  §7885.  N.  Y. 
Code  'Civ.  Proc,  §2323a;  Sporza  v.  Ger- 
man Sav.  Bank,  192  N.  Y.  8,  84  N.  E. 
406. 

67.  N.  Y.  Code  Civ.  Proc,  §2323a; 
Sporza  V.  German  Sav.  Bank,  192  N.  Y. 
8,  84  N.  E.  406. 

[a]  A  statute  of  this  character  is 
not  open  to  the  objection  that  it  is 
unconstitutional  in  that  it  "deprives 
any  person  of  life,  liberty  or  property 
without  due  process  of  law."  Sporza 
V.  German  Sav.  Bank,  192  N.  Y.  8,  84 
N.  E.  406. 

68.  10  Standakd  Peoc.  799. 

69.  10  Standard  Proc.  799. 

70.  Of  inquisition  proceedings  gen- 
erally, see  supra,  III,  J-  of  order  of 
commitment,  see  infra,  V,  6,  c. 

71.  la. — Ockendon  v.  Barnes,  43 
Iowa  615.  Mass. — ^Chase  v.  Chase,  216 
Mass.  394,  103  N.  E.  857.  Ore.— Schind- 
ler  V.  Parzoo,  52  Ore.  452,  97  Pac.  755. 

[a]  The  appointment  of  a  guardian 
(1)  upon  a  petition  charging  insanity 
must  be  regarded  as  a  determination  of 
the  fact  of  insanity.  Ockendon  v. 
Barnes,  43  Iowa  615.  (2)  The  ap- 
pointment of  a  special  guardian,  how- 
ever, for  a  party  as  a  lunatic,  upon  a 
petition  in  a  proceeding  for  another 
purpose,  cannot  be  regarded  as  an  ad- 
judication of  her  insanity.  Spencer  v. 
Popham,  5  Eedf.  Sur.   (N.  Y.)   425. 

72.  See  the  following:     Ind. — Pavey 
V.  Wintrode,  87  Ind.  379.    Mass. — Leon- 
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ward,  and  in  such  proceedings  the  regularity  and  propriety  of  the 
appointment  cannot  he  inquired  into,'*  except  as  to  jurisdictional 
matters.'* 


ard  V.  Leoaard,  14  Pick.  280.  Ohio, 
Jordan  v.  Dickson,  10  Ohio  Dee.  (Re- 
print) 147,  distinguishing  Messenger  v. 
Bliss,  35  Ohio  St.  47. 

[a]  In  Jordan  v.  Dickson,  10  Ohio 
Dec.  (Eeprint)  147,  Taft,  J.  said:  "It 
therefore  seems  to  me  that  by  reason 
and  the  weight  of  authority  I  am  jus- 
tified in  holding  that  as  against  third 
persons,  the  fact  that  a  person  is  un- 
der guardianship  as  an  imbecile  in  a 
probate  court  of  this  state,  is  conclu- 
sive evidence  of  his  incapacity  either 
to  make  or  ratify  a  contract,  or  to  do 
any  other  act  pending  the  guardianship 
in  derogation  of  the  authority  over  his 
estate  vested  in  his  guardian.  If  this 
is  true  in  lespect  of  third  persons,  a 
fortiori  is  it  true  as  between  the  guard- 
ian and  the  ward,  in  any  but  a  direct 
proceeding  to  reverse  the  order  or  re- 
move the  guardian.  This  conclusion 
makes  it  unnecessary  for  me  to  discuss 
the  case  of  Messenger  v.  Bliss,  35  Ohio 
St.  47,  the  decision  in  which  rested 
solely  on  the  proviso,  which  was  in  the 
statute  at  the  time  of  the  appointment, 
that  an  appointment  of  a  guardian  for 
an  imbecile  should  only  be  prima  facie 
evidence  of  imbecility.  This  proviso  has 
since  been  repealed." 

[b]  Letters  of  guardianship  of  a 
non  compos  issued  after  inquisition  is 
prima  facie  evidence  that  the  ward  is 
not  of  sound  mind.  The  court  further 
said:  "There  are  some  strong  grounds 
on  which  it  may  be  inferred  that  a 
letter  of  guardianship  of  any  person 
adjudged  to  be  non  compos,  so  long  as 
it  is  unrevoked  or  not  annulled,  is  con- 
elusive  evidence  of  his  insanity;  but 
on  this  point  we  give  no  opinion." 
White  V.  Palmer,  4  Mass.  147. 

[c]  But  when  the  guardianship  has 
tennlnated,  and  a.  controversy  has 
arisen  between  third  parties,  one  of 
whom  claims  under  a  contract  made 
with  the  ward  after  the  termination  of 
the  guardianship,  the  reason  ceases  for 
holding  the  decree  conclusive  upon  the 
ward's  sanity.  Willwerth  v.  Leonard, 
156  Mass.  277,  31  N.  E.  299. 

73.  See  the  following:  Ala. — Pow- 
ell V.  Union  Bank  &  Trust  Co.,  173  Ala. 
332,  56  So.  123.  Ark.— Hare  v.  Shaw, 
84  Ark.  32,  104  S.  W.  931,  120  Am.  St. 
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Eep.  17.  Cal. — Isaacs  v.  Jones,  121  Cal. 
257,  53  Pac.  793,  1101;  Warner  v.  Wil- 
son, 4  Cal.  310.  Conn.— State  v.  Hyde, 
29  Conn.  564.  El. — Peeht  v.  Freeman, 
251  111.  84,  95  N.  E.  1043;  Dodge  «. 
Cole,  97  111.  338;  Wing  v.  Dodge,  80 
111.  564;  Searle  V.  Galbraith,  73  111. -269; 
Schmidt  V.  Pierce,  17  111.  App.  523.  Ind. 
Piscus  V.  Guthrie,  125  Ind.  598,  25  N. 
E.  285.  la.— Wallace  v.  Tinney,  145 
Iowa  478,  122  N.  W.  936;  Gates  v.  Car- 
penter, 43  Iowa  152.  Mich. — In  re  Mil- 
ler's Estate,  173  Mich.  467,  139  N.  W. 
17.  Minn. — ^State  ex  ret  Eaymond  ». 
Lawrence,  86  Minn.  310,  90  N.  W.  769, 
58  L.  E.  A.  931.  N.  H.— Kimball  ». 
Pisk,  39  N.  H.  110,  75  Am.  Dee.  213. 
N.  J.— Shepherd  v.  Newkirk,  21  N.  J. 
L.  302.  Ohio. — Heckman  v.  Adams,  50 
Ohio  St.  305,  34  N.  E.  155,  9  Ohio  Dee. 
(Eeprint)  60,  10  W.  L.  Bui.  321.  S.  D. 
Matson  v.  Swenson,  5  S.  D.  191,  58  N. 
W.  510.  Tex. — Johnson  v.  Grace^  (Tex. 
Civ.  App.),  94  S.  W.  1064;  Flynn  v. 
Hancock,  35  Tex.  Civ.  App.  395,  80  S. 
W.  245.  Va. — Howard  v.  Landsberg, 
108  Va.  161,  60  S.  E.  769;  Pannill's 
Admr's.  v.  Calloway's  Committee,  78 
Va.  387. 

[a]  By  Writ  of  Habeas  Corpus.- An  , 
order,  sufficient  in  form,  appointing 
guardians  of  the  person  and  estate  of 
an  incompetent,  cannot  be  questioned 
in  a  hearing  of  a  writ  of  habeas  corpus. 
State  ex  rel.  Eaymond  v.  Lawrence,  86 
Minn.  310,  90  N.  W.  769,  58  L.  E.  A. 
931. 

[b]  The  fact  that  the  jury  which 
pronounced  a  person  Insane  was  com- 
posed of  ten  instead  of  twelve  persons, 
was  an  irregularity  merely,  which 
would  not  make  the  appointment  of 
the  guardian  void,  it  not  being  neces- 
sary that  the  records  of  the  probate 
court  show  such  facts;  hence,  that 
question  cannot  be  raised  on  collateral 
attack  by  a  stranger  to  the  proceed- 
ings, so  as  to  question  the  authority 
of  the  guardian  to  maintain  a  bill  for 
partition.  Such  questions  should  be 
raised  by  appeal  or  in  direct  proceed- 
ings. Powell  V.  Union  Bank  &  Trust 
Co.,  173  Ala.  332,  56  So.  123. 

74.  See  the  following:!!.  S.— Martin 
V.  White,  146  Fed.  461,  76  C.  C.  A.  671, 
reversing  2  Alaska  495,  want  of  notice. 
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6.  Review. ''^  —  a.  In  General.  —  In  some  jurisdictions,  an  appeal 
will  lie  to  review  the  action  of  the  lower  court  with  reference  to  the 
selection  and  appointment  of  a  committee  or  guardian  for  an  alleged 
insane  or  incompetent  person.'^    So  also,  in  a  proper  case,  such  action 


Ala.— Moody  v.  Bftb,  50  Ala.  245; 
Eslava  v.  Lepretre,  21  Ala.  504,  56  Am. 
Dec.  266;  McOurry  v.  Hooper,  12  Ala. 
823,  46  Am.  Dec.  280.  Cal.— McGee  v. 
Hayes,  127  Cal.  336,  59  Pac.  767,  78 
Am.  St.  Eep.  57,  insufficiency  of  notice. 
Conn. — Hay  den  v.  Smith,  49  Conn.  83; 
Sears  v.  Terry,  26  Conn.  273.  Mass. 
Conkey  v.  Kingman,  24  Pick.  115; 
Breed  v.  Pratt,  18  Pick.  115;  Hathaway 
V.  Clark,  5  Pick.  490;  Wait  v.  Maxwell, 
5  Pick.  217,  16  Am.  Dec.  391.  Mo, 
Citizens'  State  Bank  v.  Shanklin,  174 
Mo.  App.  639,  161  S.  W.  341;  Crohn  v. 
Modern  Woodmen  of  America,  145  Mo. 
App.  158,  129  S.  W.  1069.  W.  Va. 
Evans  «.  Johnson,  39  W.  Va.  299,  19 
S.  E.  623,  45  Am.  St.  Eep.  912,  23  L. 
E.  A.  737,  where  the  rights  of  third 
persons  do  not  intervene. 

As  to  whether  want  of  notice  ren- 
ders proceeding  subject  to  collateral 
attack,  see  supra,  IV,  B,  4,  a. 

[a]  Presumption  of  Notice. — ^Where 
the  records  of  the  probate  court  show 
the  appointment  of  a  guardian  of  a 
person  of  unsound  mind,  but  do  not 
show  that  notice  was  given  to  such  in- 
sane person,  or  that  she  was  brought 
before  the  court  or  a  jury  of  inquest 
for  examination,  it  will  be  presumed  on 
collateral  attack  that  the  probate  court 
took  all  necessary  steps  to  acquire 
jurisdiction  of  such  insane  person.  Hare 
V.  Shaw,  84  Ark.  32,  104  S.  W.  931,  120 
Am.  St.  Eep.  17. 

[b]  Presumption  That  Insanity  Es- 
tablished.— Where  the  record  shows 
the  appointment  of"  a  guardian  ad  litem 
pending  the  proceeding,  and  a  final 
order  appointing  one  as  guardian  of 
the  person  alleged  to  be  of  unsound 
mind,  it  will  be  presumed  that  the 
fact  of  mental  unsoundness  was  estab- 
lished, though  the  record  be  silent  upon 
that  question.  Guthrie  v.  Guthrie,  84 
Iowa  372,  51  N.  W.  13. 

75.  See  generally  the  titles  "Ap- 
peals;" "Certiorari;"  "Writ  of  Er- 
ror;" and  supra,  III,  K;  infra,  V,  A,  7. 

76.  See  the  following:  Ala.— Boy- 
Ian  V.  Kohn,  172  Ala.  275,  55  So.  127. 
Cal.— Code  Civ.  Proc,  §963;  Coburn  v. 
Hynes,  161  Cal.  685,  120  Pae.  26;  Mat- 


ter of  Moss,  120  Cal.  695,  53  Pac.  357, 
Colo.— Shapter  v.  Pillar,  28  Colo.  209, 
63  Pac.  302.  Ga.— Code,  1911,  §3094; 
Slaughter  v.  Heath,  127  Ga.  747,  57  S. 
E.  69,  27  L.  E.  A.  (N.  S.)  1;  Eeagan 
V.  Powell,  125  Ga:  89,  53  S.  E.  580. 
la. — Wilson  v.  Shorick,  21  Iowa  332. 
Kan.— Gen.  St.,  1909,  §§4822,  4852;  Aid 
V.  Appling,  89  Kan.  340,  131  Pae.  569. 
Ky.— St.,  1909,  §2152;  Pitzpatriek  v. 
Young,  160  Ky.  5,  169  S.  W.  530.  Me. 
Briard  v.  Goodale,  86  Me.  100,  29  Atl. 
946,  41  Am.  St.  Eep.  526.  Minn.— Eev. 
Laws,  1905,  §3872,  subdiv.  2;  State  ex 
ret  Kelly  v.  Probate  Court,  83  Minn. 
58,  85  N.  W.  917.  Mont.— In  re  Kane's 
Est.,  12  Mont.  197,  29  Pac.  424.  Neb. 
Tierney  v.  Tierney,  81  Neb.  193,  115  N. 
W.  764,  15  L.  E.  A.  (N.  S.)  436.  Tex. 
Hefley  v.  Hugen,  56  Tex.  Civ.  App.  273, 
120  S.  W.  956.  Vt.— Shumway  v. 
Shumway,  2  Vt.  339.  Wis.— In  re 
Guardianship  of  Welch,  108  Wis.  387, 
84  N.  W.  550;  Gaston  v.  Babcook,  6 
Wis.  503. 
See  generally  10  Standard  Pkoc.  804. 

[a]  A  statute  giving  the  court 
power  to  revoke  letters  of  guardianship 
where  satisfied  that  the  lunatic  has 
been  restored  to  reason,  or  that  the 
letters  were  improperly  granted,  does 
not  expressly  or  by  necessary  implica- 
tion, take  away  the  right  of  appeal. 
Wilson  V.  Shorick,  21  Iowa  332. 

[b]  In  North  Carolina,  no  appeal. 
Willis  V.  Lewis,  27  N.  C.  14. 

[c]  Where  the  court  refuses  to  ap- 
point a  committee  or  guardian,  there  is 
no  appeal  from  such  an  order.  Nim- 
blet  V.  Chaffee,  24  Vt.  628,  construing 
Vermont  statute.  Compare  supra,  III, 
K,  3.  But  see  contra  Pitzpatrick  v. 
Young,  160  Ky.  5,  169  S.  W.  530;  Tier- 
ney V.  Tierney,  81  Neb.  193,  115  N.  W, 
764,  15  L.  E.  A.   (N.  S.)   436. 

[d]  The  reason  why  the  friends  and 
relatives  are  denied  an  appeal  from  the 
refusal  of  the  court  to  appoint  a  guard- 
ian is  that  they  have  no  vested  pecu- 
niary interest  in  creating  the  guardian- 
ship. And  furthermore,  no  interest  of 
theirs  is  concluded  by  the  decree.  Nim- 
blet  V.  Chaffee,  24  Vt.  628. 
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may  be  reviewed  upon  writ  of  certiorari/''  or  writ  of  errorJ' 

b.  Who  May  Appeal.  —  The  appeal  from  an  order  in  a  proceeding 
for  the  appointment  of  such  a  committee  or  guardian  may  be  taken 
by  such  person  in  his  own  name/'  or  by  any  relative  or  friend  of  such 
person/"  or  under  some  authorities,,  by  any  person  aggrieved,"  or  by 


77.  Coot  V.  Willett,  93  Mich.  304,  53 
N.  W.  395.  See  generally  the  title  "Cer- 
tiorari." 

[a]  Not  where  an  appeal  will  lie, 
however.  In  re  Phillips,  154  Mich.  139, 
117  N.  W.  630. 

78.  Coot  V.  Willett,  93  Mich.  304,  53 
N,  W.  395. 

79.  See  the  following:  Cal. — Matter 
of  Moss,  120  Cal.  695,  53  Pac.  357.  Ga. 
Code,  1911,  §3094;  Reagan  v.  Powell, 
125  Ga.  89,  53  S.  E.  580;  Formby  v. 
Wood,  19  Ga.  581.  Kan.— Gen.  St., 
1909,  §4822,  Mont.— Jn  re  Kane's  Es- 
tate, 12  Mont.  197,  29  Pac.  424.  Vt. 
In  re  Varnum,  70  Vt.  147,  40  Atl.  43; 
Harwood  v.  Boardman,  38  Vt.  554.  Wis. 
In  re  Guardianship  of  Welch,  108  Wis. 
387,  84  N.  W.  550. 

[a]  The  appeal  from  an  order  ap- 
pointing a  committee  for  a  person 
found,  b3'  inquisition,  to  he  of  unsound 
mind,  must  be  in  the  name  of  the  sup- 
posed lunatic  alone.  The  person  ap- 
pointed to  act  for  or  assist  the  alleged 
incompetent  .  person,  does  not  thereby 
become  a  party,  nor  is  he  entitled  to  an 
appeal  in  his  own  name.  Castleman  v. 
Castleman,  5  Dana  (Ky.)  59. 

[b]  An  alleged  insane  person  will 
not  be  precluded  (1)  from  appealing 
from  the  appointment  of  a  guardian  be- 
cause he  has,  previous  to  his  appeal, 
instituted  proceedings  based  on  his  res- 
toration to  sanity  (Guardianship  of 
Sullivan,  143  Cal.  462,  77  Pac.  153;  In 
re  Kane's  Estate,  12  Mont.  197,  29  Pac. 
424),  (2)  or  because  he  may  have  con- 
sented to  such  appointment.  Guardian- 
ship of  Sullivan,  143  Gal.  462,  77  Pac. 
153. 

[c]  A  statutory  provision  that  the 
insane  or  incompetent  person  should 
appear  by  his  guardian,  does  not  apply 
in  such  a  case.  Matter  of  Moss,  120 
Cal.  695,  53  Pao.  357;  Shapter  v.  Pillar, 
28  Colo.  209,  63  Pac.  302.  But  see  Ga. 
Code,  1911,  §3094;  Reagan  v.  Powell, 
125  Ga.  89,  53  S.  E.  580. 

80.  See    the   following:      Ga Code, 

1911,  §3094;  Reagan  v.  Powell,  125  Ga. 
89,  53  S.  E.  580.  Kan.— Gen.  St.,  1909, 
§4822.     Ky.— St.,     1909,     §2152;     Fitz- 
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Patrick  v.  Young,  160  Ky.  5,  169  S.  W. 
530. 

[a]  A  guardian  ad  litem,  appointed 
to  represent  the  alleged  insane  or  in- 
competent person,  may  appeal, from  a 
decision  adjudging  such  person  an  in- 
competent and  appointing  a  guardian. 
Ziegler  v.  Bark,  121  Wis.  533,  99  N. 
W.  224.  As  to  rights,  powers  and  dut- 
ies of  guardians  ad  litem  generally,  see 
10  Standard  Proc.  754. 

[b]  Where  the  statute  provides  that 
only  the  person  for  whom  a  guardian 
has  been  appointed  has  the  right  of  ap- 
peal, the  wife  of  such  person  is  not 
entitled  to  an  appeal.  In  re  Varnum, 
70  Vt.  147,  40  Atl.  43. 

81.  See  generally  the  statutes  and 
the  following  cases:  ITeb. — Tierney  v. 
Tierney,  81  Neb.  193,  115  N.  W.  764, 
15  L.  R.  A.  (N.  S.)  436.  N.  J.— Ror- 
back  V.  Van  Blarcom,  20  N.  J.  Eq.  461. 
Wis. — Sanborn  v.  Carpenter,  140  Wis. 
572,  123  N.  W.  144,  25  L.  R.  A.  (N.  S.) 
155;  Ziegler  v.  Bark,  121  Wis.  533,  99 
N.  W.  224. 

[a]  Who  Are  Persons  Aggrieved. 
(1)  The  statutory  phrase  "any  person 
aggrieved"  has  from  the  earliest  days 
been  construed  to  the  effect  that  no  one 
can  be  aggrieved,  in  the  sense  of  the 
statute,  unless  the  determination  affects 
adversely,  his  legal  rights;  mere  affront- 
to  desire  or  sentimental  interest  is  in- 
suiBcicnt.  Sanborn  v.  Carpenter,  140 
Wis.  572,  123  H.  W.  144,  25  L.  R.  A. 
(N.  S.)  155.  See  also  Briard  v.  Good- 
ale,  86  Me,  100,  29  Atl.  945,  41  Am.  St. 
Rep.  526.  (2)  Even  a  next  of  kin  or 
heir  apparent,  as  such,  is  not  embraced 
within  the  phrase;  for  he  has  no  right 
or  legal  interest  in  the  property  of  a 
living  relative  (Sanborn  v.  Carpenter, 
140  Wis.  572,  123  N.  W.  144,  25  L.  B. 
A.  (N.  S.)  155.  And  see  Hadfield  i). 
Gushing,  35  R.  I.  306,  86  Atl.  897),  (3) 
though  upon  this  proposition  there  are 
apparently  authorities  to  the  contrary. 
See  Tierney  r.  Tierney,  81  Neb.  193, 
115  N.  W.  764,  15  L,  R.  A.  (N.  S.)  436; 
In  re  Olson,  10  S.  D.  648,  75  N.  W.  203. 
(4)  But  a  son  of  the  alleged  incompet- 
ent  person   who   has   possession  of  all 
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certain  officials  designated  in  the  statute    governing    the    appeal.^^ 

c.  Procedure  Upon  Appeal.  —  The  general  rules  applicable  to  ap- 
pellate review  are  applicable  to  matters  connected  with  the  proceedings 
for  the  appointment  of  a  guardian  for  an  alleged  insane  or  incom- 
petent person.^^ 

The  court  to  whicli  sucli  an  appeal  is  taken  depends  upon  the  local 
statutes.** 

Notice  of  Appeal.  —  Notice  of  an  appeal  by  the  alleged  insane  person 
need  be  served  only  on  the  guardian  appointed  and  qualifying.*^  Be- 
fore the  guardian  appointed  qualifies,  however,  he  is  not  an  adverse 
party  upon  whom  such  notice  must  be  served,  according  to  some 
authorities.*®    ' 

A  form   of  such  a  notice  is  found  in  the  note.®' 

d.  Determination  of  Appeal.^^  —  The  exercise  of  its  discretion  by 
the  court  having  jurisdiction  to  make  the  appointment  will  not  on  ap- 
peal be  reversed  or  disturbed  unless  the  record  shows  a  manifest  abuse 
of  such  discretion.*^    The  legal  discretion  vested  in  the  lower  court 


her  property  under  an  assignment  or 
transfer  from  her,  is  a  person  aggrieved 
by  the  order  and  judgment  of  the 
county  court,  appointing  the  guardian, 
and  hence  is  entitled  to  appeal  there- 
from. Ziegler  v.  Bark,  121  Wis.  533,  99 
N.  W.  224. 

[b]  A  mere  stranger,  with  no  al- 
legation of  relationship  to  the  alleged 
incompetent  person,  or  present  or  pros- 
pective interest  in  her  property,  can- 
not appeal  as  a  person  aggrieved  by 
the  order  of  appointment  of  a  guard- 
ian. Eorback  v.  Van  Blarcom,  20  N.  J! 
Bq.  461. 

[c]  In  Rhode  Island,  in  a  petition 
for  the  appointment  of  a  guardian  to 
a  person  of  full  age,  the  intended  ward 
is  the  only  person  entitled  to  notice. 
Hence  the  wife  of  such  person  cannot 
appeal  from  the  decree  of  the  probate 
court  appointing  a  guardian,  she  not 
being  a  party  to  the  proceeding.  Only 
a  party  to.  a  proceeding  can  be  deemed 
"aggrieved"  by  a  judgment  rendered 
in  it.  Deignan  v.  License  Comrs.,  16  R. 
I.  727,  19  Atl.  332. 

82.  Sanborn  v.  Carpenter,  140  Wis. 
572,  123  N.  W.  144,  25  L.  R.  A.  (N.  S.) 
155. 

83.  See  the  titles  "Appeal  Bonds;" 
"Appeals;"  "Certiorari;"  "Brror^, 
Assignment  of;"  "Objections  and  Ex- 
ceptions;"  "Writ  of  Error." 

84.  See  generally  the  statutes. 

[a]  In  Illinois  the  appeal  should  be 
taken  from  the  county  court  to  the  cir- 
cuit court   and   not    to    the    appellate 


court.      Gersman   v.    Cooper,     125    111. 
App.  402. 

85.  In  Guardianship  of  Sullivan,  143 
Cal.  462,  77  Pac,  153,  wherein  the  peti- 
tioner, an  heir-apparent  of  the  alleged 
lunatic,  petitioned  for  letters  of  guard- 
ianship to  herself  but  later  consented 
that  another  be  appointed.  It  was  held 
that  petitioner  was  not  entitled  to 
notice  of  an  appeal  by  the  incompetent. 

86.  In  re  Guardianship  of  Welch,  108 
Wis.  387,  84  N.  W.  550. 

87.  A  notice  of  appeal  given  by  a 
guardian  ad  litem  on  behalf  of  a  fe- 
male ward,  which  recites  his  appoint- 
ment, and  "that  said  Eleanor  Bark  is 
aggrieved  by  the  order  and  judgment 
made  by  the  said  county  court  in  said 
matter,  .  .  .  and  that  she  desires  to 
appeal  therefrom,  and,  being  himself 
aggrieved  at  said  order  and  judgment, 
hereby  appeals  therefrom  to  the  cir- 
cuit court  for  said  county"  is  a  suffi- 
cient notice  to  give  the  circuit  court 
jurisdiction.  Ziegler  v.  Bark,  121  Wis. 
533,  99  N.  W.  224. 

88.  See  generally  10  Standard  Proc. 
807. 

89.  Boylan  v.  Kohn,  172  Ala.  275,  55 
So.  127. 

[a]  The  power  of  appointment  of 
a  committee  for  a  lunatic  is  a  discre- 
tionary one  in  the  chancellor,  and  can- 
not be  reviewed  by  any  other  court, 
though  it  should  not  be  exercised  ar- 
bitrarily or  capriciously.  In  re  Colvin, 
3  Md.  Ch.  278. 

[b]  The  need  for  the   appointment 
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in  jBxing  the  amount  of  a  guardian  or  curator's  bond  may,  in  a  proper 
case,  be  revised  by  the  appellate  court,  however.^" 

e.  Effect  of  Appeal.  —  This  subject  is  fully  treated  elsewhere  in 
this  work.'^ 

7.  Costs.°^  —  One  who  seeks  to  secure  a  guardianship  over  an  al- 
leged insane  person  and  defeat  the  right  of  a  third  person  thereto  is 
liable  for  the  costs  of  such  contest  upon  his  failure  to  obtain  the 
appointment."^ 

If  the  court  in  its  discretion,  and  without  objection,  permits  a  dis- 
missal of  a  proceeding  for  the  appointment  of  a  committee  or  guardian 
of  an  alleged  insane  person,  it  may  also  award  costs  against  the  person 
who  needlessly  instituted  it.^* 

C.  Bond.  —  1.  Necessity  for.  —  Generally,  a  committee  or  guard- 
ian of  the  property  of  an  alleged  insane  person  or  person  of  unsound 
mind  will  not  be  permitted  to  enter  upon  the  execution  of  his  duties 
until  he  has  given  security  or  bond.®^  Likewise,  a  committee  or  guard- 
ian of  the  person  of  such  alleged  insane  person  cannot  enter  upon  the 


being  shown,  the  appointment  will  not 
be  reversed  for  technicalities.  Matter 
of  Maginn,  100  App.  Div.  230,  91  N. 
Y.  Supp.  814. 

90.  In  re  Eochon,  15  La.  Ann.  6. 

91.  10  Standard  Proc.  808. 

92.  See  generally  the  title  "Costs." 
And  compare  supra,  III,  I,  6;  III,  L; 
infra,  V,  A,  8. 

93.  Hefley  v.  Hugea,  56  Tex.  Civ. 
App.  273,  120  S.  W.  956. 

94.  "The  persons  and  estates  of 
those  against  whom  such  proceedings 
are  instituted,  are  so  far  under  the  pro- 
tection of  the  court,  while  the  pro- 
ceeding is  pending,  as  to  give  it  plen- 
ary power  to  protect  them  from  costs, 
in  the  event  the  complainant  asks  leave 
to  dismiss.  It  would  not  do  to  hold 
that  any  citizen  might  hazard  the  ex- 
periment of  putting  another  under  guar- 
dianship, and  after  conducting  the  pro- 
ceeding to  a  point  short  of  a  verdict 
by  the  jury,  dismiss  without  leave  of 
court,  leaving  the  person  experimented 
upon  to  pay  the  costs."  Euhlman  «. 
Euhlman,  110  Ind.  314,  11  N.  E.  294. 

95.  See  generally  the  statutes  and 
the  following:  Ariz. — Civ.  Code,  1913, 
§1134.  Ark.— Dig.  of  St.,  §4009.  Cal. 
-Code  Civ.  Proc,  §1765.  Conn. — Baker 
V.  Potter,  51  Conn.  78.  Idaho. — Eev. 
Code,  1908,  §5786.  111.— Richardson  v. 
People,  85  111.  495;  Nuetzel  v.  Nuetzel, 
13  111.  App.  542.  Ind.— Burns'  Ann. 
St.,  §3102.  Kan.— Gen.  St.,  1909,  §4824. 
La. — Woodward  v.  Woodward,  15  La. 
Ann.   162,   the  husband  is   not  exempt 
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from  giving  security  for  the  faithful 
administration  of  the  property  of  his 
wife,  who  has  been  interdicted  for  .in- 
sanity. Minn. — Eev.  Laws,  1905,  §3833. 
Mo.— Eev.  St.,  1909,  §483;  Ormiston  v. 
Trumbo,  77  ITo.  App.  310.  Neb.— Eev. 
St.,  1913,  §1641.  Nov.- Eev.  Laws, 
1912,  §6164.  N.  J.— Comp.  St.,  1910, 
p.  2793.  N.  Y.— Code  Civ.  Proc,  §2337; 
Thayer  v.  Erie  County  Sav.  Bank,  160 
App.  Div.  300,  145  N.  Y.  Supp.  808. 
Eng. — In  re  Frank,  2  Euss.  450,  38  Eng. 
Eeprint  405,  near  relationship  of  the 
committee  to  the  lunatic  is  not  ground 
for  exempting  him  from  giving  secur- 
ity. 

[a]  "The  statute  provides  that  the 
powers  and'  duties  of  a  conservator 
commence  when  he  qualifies  by  giving 
the  required  bond.  .  .  .  Logically  the 
disability  of  the  ward,  so  far  as  it  de- 
pends upon  the  action  of  the  court  of 
probate,  should  commence  at  the  same 
time,  especially  as  no  other  time  is  fixed 
by  statute."  Baker  v.  Potter,  51  Conn. 
78. 

[b]  The  court  will,  m  a  proper  ease, 
appoint  a  person  committee  of  a  luna- 
tic's estate,  without  his  giving  secur- 
ity, however.  In  re  Burroughs,  1  C.  & 
L.  (Ir.  Ch.)  309,  wherein  the  court 
held  that  the  facts  stated  constituted 
a  proper  case  for  the  appointment  of  a 
committee  without  his  giving  security. 

[c]  A  trust  company,  under  stat- 
utory provision,  may  be  appointed  guar- 
dian of  the  estate  of  a  lunatic  and 
may  enter  upon  such  duty  without  giv- 


INSANE  PERSONS 


517 


execution  of  his  duties  until  a  bond  is  given,  i£  one  be  required  by 
the  court.'^ 

If  one  appointed  to  act  as  a  guardian  fails,  after  a  reasonable  length 
of  time,  to  execute  the  required  bond,  the  court  may  appoint  another 
person  to  act  in  his  stead."^ 

Filing.  —  In  the  absence  of  a  statute  so  requiring,  it  is  not  necessary 
that  the  bond  be  filed;  its  delivery  to  the  clerk  will  be  sufficient.®* 

2.  Form  and  Requisites.  —  The  statutes  sometimes  provide  that  the 
bond  shall  be  made  payable  to  certain  specified  officers  of  the  state,"® 
or  to  the  people  of  the  state. ^ 

The  conditions  of  the  bond  are,  so  far  as  consistent  with  any  statutory 
provision,  discretionary  with  the  judge  making  the  appointment.^ 

D.  Inventory,  Accountin'g  and  Settlement.^  —  1.  In  General. 
Statutes  in  some  states  require  the  committee  or  guardian  to  file  at 
stated  intervals  an  inventory  containing  a  full  and  true  statement  and 
description  of  each  article  or  item  of  personal  property  of  his  ward 
received  by  him  from  time  to  time;*  and  a  description  of  the  amount 
and  nature  of  each  investment  of  money  made  by  him.°    The  guardian 


ing  bond  -or  other  qualification.  Minne- 
sota Loan  &  Trust  Co.  v.  Beebe,  40 
Minn.  7,  41  N.  W.  232,  2  L.  E.  A.  418. 

96.  See  generally  the  statutes,  and 
the  following:  Ariz. — ^Civ.  Code,  1913, 
§1134.  Cal.— Code  Civ.  Proc,  §1765. 
Idaho.— Eev.  Code,  1908,  §5786.  Kan. 
Qen.  St.,  1909,  §4824.  Minn.— Eev. 
Laws,  1905,  §3833.  ^  Nev. — Eev.  Laws, 
191,2,  §6164.  N.  Y.— Code  Civ.  Proc., 
§2337.     Tenn.— Shannon 's  Code,   §5457. 

97.  See  Halett  v.  Patrick,  49  Cal. 
590;  In  re  Bull,  2  Coop.  t.  Cott  63,  47 
Eng.  Eeprint  1052. 

98.  Eiehardson  v.  People,  85  111. 
495. 

99.  See  generally  the  statutes,  and 
Eiehardson  v.  People,  85  111.  495 
(county  treasurer);  In  the  Matter  of 
White,  1  Barb.  Ch.  (N.  Y.)  43,  register 
or  clerk  of  court  wherein  bond  filed. 

[a]  But  a  bond  made  payable  to  the 
people  of  the  state  instead  of  to  the 
county  treasurer  as  provided  by  stat- 
ute is  not  void  therefor,  but  is  good 
as  a  common  law  bond,  and  may  be 
enforced  by  suit  in  the  name  of  the 
people  for  the  benefit  of  the  lunatic, 
as  the  obligee  in  such  a  bond  is  only 
nominal  and  the  bond  is  made  payable 
to  another  person  because  the  lunatic 
is  mentally  incapable  of  being  the 
obligee.  Eiehardson  i).  People,  85  111. 
495. 

1.  See  generally  the  statutes,  and 
In  the  Matter  of  White,  1  Barb.  Ch. 
(N.  Y.)  43. 


2.  Where  a  foreign  committee  is  ap- 
pointed the  guardian  of  the  estate  of 
an  insane  person,  the  bond  may  be  con- 
ditioned that  none  of  the  property  of 
the  incompetent  person  be  removed 
from  the  jurisdiction  of  the  local  court 
without  application  thereto._  In  re 
Eollo,  152  App.  Div.  165,  136  TST.  Y. 
Supp.  620. 

[a]  Amount  discretionary  within 
the  limits  prescribed  by  statute.  In 
the  Matter  of  Eoehon,  15  La.  Ann.  6. 

3.  As  to  inventory  of  ward's  prop- 
erty generally,  see  10  Standard  Pboc. 
817. 

As  to  accounting  g,nd  settlement  of 
guardianship  generally,  see  10  Standard 
Proc.  822. 

4.  See  generally  the  statutes,  and 
the  following:  Ark. — Kirby's  Dig., 
§§4015,  4016.  Conn.— Nettleton's  Ap- 
peal, 28  Conn.  268.  111.— Eev.  St.,  1913, 
ch.  86,  §2;  Ayers  v.  Mussetter,  46  111. 
472.  Minn.— St.,  1894,  §4572.  Mo. 
Eev.  St.,  1909,  §489  et  seq.  N.  Y.— Code 
Civ.  Proc,  §2341;  Matter  of  Arnold,  76 
App.  Div.  126,  78  N.  Y.  Supp.  772; 
Kent  V.  West,  33  App.  Div.  112,  53  N. 
Y.  Supp.  244.  Ohio. — In  re  Guardian- 
ship of  Oliver,  9  Ohio  N.  P.  (N.  S.) 
178. 

See  also  10  Standard  Proc.  817. 

[a]  In  Indiana,  the  inventory  is  re- 
quired to  be  filed  within  three  months 
after  appointment.  Ex  parte  Cotting- 
ham,  124  Ind.  250,  24  N.  E.  750. 

5.  See  generally  the  statutes  and  the 
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or  committee  should  also  file  a  full  and  true  account  of  all  his  receipts 
and  disbursements  of  money,  during  the  term  for  which  he  is  required 
to  account.' 

Wier©  the  insane  or  Incompetent  person  dies  during  the  period  of  his 
insanity  or  incompetency,  the  committee  or  guardian  should  render 
to  the  proper  court  a  final  account  of  his  proceedings  touching  the 
property  of  his  ward/ 

2.  Examination  and  Settlement  of  Accounts.  —  Under  some  stat- 
utes, a  designated  court,  usually  that  having  jurisdiction  over  the 
person  and  estate  of  an  insane  person,  is  required  to  examine  or  cause 
to  be  examined  under  its  direction,  all  accounts  and  inventories  filed.* 

Upon  the  death  of  the  committee  or  guardian  there  should  be  an  ad- 
justment and  settlement  of  his  accounts  before  the  proper  tribunal.' 
Likewise,  upon  the  death  of  the  insane  ward,  the  account  of  the  guard- 
ian or  committee  should  be  adjusted  and  settled.^" 


following:  Minn.  St.,  1894,  §4572;  N.  T. 
Code  Civ.  Proc,  §2341. 

6.  See  generally  the  statutes  and 
the  following:  111. — Eev.  St.,  1913,  ch. 
86,  §§8,  10;  Ayers  v.  Mussetter,  46  111. 
472.  la.  —  Kimble  v.  Dailey,  127 
Iowa  665,  103  N.  W.  1009.  Mo.— Eev. 
St.,  1909,  §511.  N.  Y.— Code  Civ.  Proe., 
§2341  (adopting  provision  of  §2660,  re- 
vision of  1914) ;  In  re  Bladen,  166  App. 
Div.  748,  152  N.  T.  Supp.  382;  Matter 
of  Cowen,  130  App.  Div.  365,  114  N. 
Y.  Supp.  797;  Matter  of  Arnold,  76  App. 
Div.  126,  78  N.  Y.  Supp.  772;  Kent  v. 
"West,  33  App.  Div.  112,  53  N.  T.  Supp.- 
244. 

[a]  Where  the  guardian  is  the  luna- 
tic's dehtor,  he  must  account  for  such 
debt  even  though  it  accrued  previous 
to  his  appointment.  Neill  v.  Neill,  31 
Miss.  36;  In  re  Williamson,  75  Wash. 
353,  134  Pac.  1066. 

[b]  Intermediate  Account. — ^See  N. 
Y.  Code  Civ.  Proc,  §2342. 

7.  See  generally  the  statutes  and  the 
following:  Minn.— St.,  1894,  §4573. 
Mo. — Coleman  v.  Parrar,  112  Mo.  54,  20 
S.  W.  441.  N.  J.— Compton's  Case,  70 
N.  J.  Eq,  556,  67  Atl.  1077.  N.  Y. 
Code  Civ.  Proc,  §2344;  Downing  v. 
Whitney,  46  App.  Div.  307,  61  N.  Y. 
Supp.  540;  Matter  of  Pork  el,  8  App. 
Div.  397,  40  N.  Y.  Supp.  847;  Matter 
of  Grout,  83  Hun  25,  31  N.  Y.  Supp. 
602;  Butler  v.  Jarvis,  51  Hun  248,  4  N. 
Y.  Supp.  137. 

8.  See  generally  the  statutes,  and 
N.  Y.  Code  Civ.  Proc,  §2342;  Matter 
of  Arnold,  76  App.  Div.  126,  78  N.  Y. 
Supp.  772;  Kent  v.  West,  33  App.  Div. 
112,    53    N.   Y.   Supp.   244;    Matter   of 
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Greene,  71  Misc.  403,  130  N.  T.  Snpp. 
205. 

[a]  The  court  appointing  the  com- 
mittee or  guardian  alone  has  jurisdic- 
tion to  settle  his  accounts  under  some 
authorities.  Brand  v.  Brand,  10  Ky. 
Opin.  396. 

As  to  court  having  jurisdiction,  see 

supra,  IV,  B,  2. 

9.  Nettleton's  Appeal,  28  Conn.  268; 
La  Grange  v.  Merritt,  96  App.  Div.  61, 
89  N.  Y.  Supp.  32. 

10.  Butler  v.  Jarvis,  51  Hun  248,  4 
N.  Y.  Supp.  137;  Schultz  v.  Cooking- 
ham,  30  Hun  (N.  Y.)  443. 

[a]  In  Compton's  Case,  70  N.  J, 
Eq.  556,  67  Atl.  1077,  it  is  held  that  in 
New  Jersey  the  guardian  petitioning 
for  an  accounting  of  the  estate  of  his 
deceased  ward,  upon  filing  his  account 
with  the  clerk  of  the  court,  may  take 
an  order  of  reference  to  a  master  to 
audit  and  state  his  account  as  guardian, 
and  upon  the  coming  in  of  such  report, 
an  application  may  be  made  to  the 
court  for  a  rule  prescribing  the  notice, 
to  be  given  to  all  parties  in  interest, 
of  a  motion  to  confirm  the  report,  and 
for  the  settlement  and  approval  of  the 
account. 

[b]  An  administrator  of  his  estate 
must  be  appointed  before  the  accounts 
of  the  guardian  can  be  adjusted.  Glass- 
poole  V.  McGuine,  143  Wis.  294,  127  N. 
W.  997.  But  see  People  v.  Harms,  187 
111.  App.  140,  holding  that  the  conserva- 
tor upon  the  death  of  his  lunatic  ward, 
has  full  power  under  the  letters  issued 
to  him  to  make  final  settlement  and  dis- 
tribution of  the  estate  of  such  deceased 
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Settiement  Out  of  Court.  —  A  guardian  may  settle  with  his  ward  upon 
his  restoration  to  reason  without  the  aeeount  going  through  the  probate 
court.^^ 

3.  Proceedings  To  Compel."  —  a.  In  General.  —  Where  the  com- 
mittee or  guardian  fails  to  account  as  required  by  law,  he  may  be 
compelled  to  do  so  by  an  action  brought  expressly  for  that  purpose,^^ 
or  the  court  having  jurisdiction  may  make  an  order  requiring  him 
to  ffle  his  aeeount  or  to  make  a  more  full  or  satisfactory  one.^*  But 
the  guardian  will  not  be  permitted  to  maintain  a  suit  against  his  ward 
to  enforce  a  settlement  of  the  accounts  in  favor  of  the  guardian.^' 


ward  without  further  letters  of  admin- 
istration. 

[c]  Notice  of  the  final  settlement 
is  given  under  direction  of  the  probate 
court  whether  such  notice  is  required 
by  statute  or  not.  Coleman  v.  Farrar, 
112  Mo.  54,  20  S.  W.  441,  holding  that 
notice  is  not  necessary  where  the  part- 
ies interested  are  before  the  court. 

11.  Hooper  v.  Hooper,  26  Mich.  435; 
Ex  parte  Bumpton,  Mosely  78,  25  Eng. 
Reprint  281. 

12.  In  guaidianship  proceedings  gen- 
erally, see  10  Standard  Proc.  822  et 
seq. 

13.  Stumph  V.  Guar3^nship  of  Pfeif- 
fer,  58  Ind.  472,  upon  failure  of  com- 
mittee to  account  upon  death  of  insane 
ward,  person  entitled  to  estate  may 
bring  action  for  an  accounting.  See 
10  Standard  Peoc.  842;  and  the  title 
"Account  and  Accounting." 

[a]  If  one  is  appointed  a  commit- 
tee of  an  insane  person,  though  with- 
out notice  to  the  insane,  and  accepts 
and  acts  as  such,  he  may  be  sued  for 
account  of  money  received  by  him  as 
such  by  color  of  his  appointment, 
though  the  appointment  be  void. 
Straight  V.  Ice,  56  W.  Va.  60,  48  S.  E. 
837. 

[b]  Action  for  Money  Had  and  Ee- 
ceived.— (1)  On  the  restoration  of  the 
lunatic  to  his  right  mind,  it  is  the 
duty  of  the  guardian  to  restore  the 
funds  in  his  hands;  if  he  fails  to  do  so 
it  may  be  inferred  that  he  has  con- 
verted the  securities  in  his  hands  to  his 
own  use,  and  he  is  liable  in  an  action  for 
money  had  and  received.  Shepherd  v. 
NewMrk,  21  N.  J.  L.  302.  (2)  The 
guardianship  bond  is  collateral  merely, 
and_  does  not  preclude  the  temedy 
against  the  guardian  himself.  Shepherd 
V.  Newkirk,  21  N.  J.  L.  302. 

14.  See  generally  the  statutes,  and 


Compton's  Case,  70  N.  J.  Eq.  556,  67 
Atl.  1077;  N.  Y.  Code  Civ.  Proc,  §2342; 
Matter  of  Andrews,  192  N".  Y.  514,  85 
N.  E.  699;  Matter  of  Cowen,  130  App. 
Div.  365,  114  N.  Y.  Supp.  797;  Matter 
of  Arnold,  76  App.  Div.  126,  78  N.  Y. 
Supp.  772;  Matter  of  Nutting,  74  App. 
Div.  468,  77  N.  Y.  Supp.  696;  Butler  v. 
Jarvis,  51  Hun  248,  4  N.  Y.  Supp.  137. 
Compare,  Stumph  v.  Guardianship  of 
PfeifEer,  58  Ind.  472,  holding  that  an 
order  to  pay  the  estate  into  court  or 
to  show  cause  why  the  guardian  "does 
not  stand  in  contempt  of  court"  is  er- 
roneous. 

[a]  The  court  appointing  the  com- 
mittee has  "at  all  times  summary  jur- 
isdiction over  him  to  compel  him  to 
submit  his  account  to  judicial  examina- 
tion." Matter  of  Cowen,  130  App.  Div. 
365,  114  N.  Y.  Supp.  797. 

[b]  Where  the  removal  of  a  guar- 
dian or  committee  is  asked  upon 
grounds  which  involve  the  examination 
of  his  accounts  and  depends  upon  the 
allowance  or  disallowance  of  items 
thereof,  the  court  should  order  an  ac- 
counting before  determining  the  motion 
to  remove.  In  Matter  of  Arnold,  76 
App.  Div.  126,  78  N.  Y.  Supp.  772. 

[c]  Where  the  committee  of  the  per- 
son has  an  accumulating  surplus  as  a 
result  of  the  failure  to  expend  the  full 
allowance  made  by  the  court  for  the 
use  of  the  ward,  it  may  render  a  volun- 
tary accounting  or  the  committee  of 
the  estate  may  make  application  to  find 
out  what  became  of  the  money  ad- 
vanced for  such  purposes.  In  re  Bladen, 
166  App.  Div.  748,  152  N.  Y.  Supp.  382. 

15.  Tally  v:  Tally,  22  N.  C.  385,  34 
Am.  Dec.  407,  holding  that  a  court  of 
equity  will'  not  entertain  a  bill  against 
a  lunatic  by  his  guardian,  for  a  settle- 
ment of  the  latter 's  accounts,  and  for 
payment  of  what  may  be  found  to  be 
due  to  him  from  the  lunatic — the  prop- 
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One  assuming  to  act  as  a  guardian  of  an  alleged  insane  or  incom- 
petent person  may  be  compelled  to  render  an  accounting  as  such  by 
a  court  of  chancery.^* 

b.  Jurisdiction."  —  Under  the  statutes,  probate  courts  or  courts 
having  probate  jurisdiction  generally  have  jurisdiction  of  the  settle- 
ment of  the  accounts  of  the  committee  or  guardian  of  an  insane  per- 
son/* such  courts  having  exclusive  original  jurisdiction  in  some 
states.^'  Where  several  courts  have  concurrent  jurisdiction  of  this 
matter,  the  court  first  taking  jurisdiction  has  exclusive  control.^" 
Although  the  entire  estate  of  the  ward  is  in  the  state  of  ancillary  ap- 
pointment, the  guardian  must  account  in  the  court  of  the  first  or 
principal  appointment.^^ 

c.  Parties.  —  Tbe  parties  to  a  proceeding  for  an  accounting  are 
determined  in  accordance  with  the  general  rules  governing  such  cases.^" 


er  method  of  proceeding  in  such  case 
being  by  petition. 

[a]  Though  it  appear  upon  settle- 
ment by  the  court,  that  the  guardian 
has  expended  more  money  for  the  use 
of  the  ward  than  came  into  his  hands, 
and  a  balance  is  found  due  the  guar- 
dian, the  court  has  no  power  to  fender 
judgment  against  the  ward  for  such 
sum.  Such  finding  does  not  have  the 
force  and  effect  of  a  personal  judgment 
against  the  ward,  nor  can  the  guardian 
have  Recourse  on  the  ward  for  such 
balance,  unless  there  be  an  express  or 
implied  promise  to  pay  it  by  the  ward. 
This  is  so  even  though  the  settlement 
may  be  final  and  the  ward  of  full  age 
and  present  in  court  when  the  settle- 
ment is  made.  Brown  v.  Chadwick,  79 
Mo.  587. 

[b]  If  a  person  maintain  a  lunatic 
for  a  number  of  years,  without  being 
appointed  his  guardian,  he  cannot  sus- 
tain a  suit  in  equity  against  the  lunatic 
for  the  necessaries  furnished — his  rem- 
edy, if  he  have  one  at  all,  being  by  an 
action  of  assumpsit  at  law.  Tally  v. 
Tally,  22  N.  0.  385,  34  Am.  Dec.  407. 

16.  Moody  V.  Bibb,  50  Ala.  245; 
Bailey  v.  Bailey,  67  Vt.  494,  32  Atl. 
470,  48  Am.  St.  Bep.  826. 

[a]  Equity  has  jurisdiction  to  re- 
quire an  accounting  from  the  legal  rep- 
resentative of  one  who,  with  the  con- 
sent of  an  imbecile,  interested  with 
others  in  real  estate,  assumes  the  man- 
agement of  the  property  of  the  imbecile 
and  recognized  the  trust  by  under- 
taking active  duties  in  the  management 
of  the  property,  and  supports  the  im- 
becile, since  such  one  undertook  duties 
akin    to   those    of    a    duly    appointed 
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guardian.  Snodgrass  v.  Snodgrass,  176 
Ala.  282,  58  So.  199,  citing  Moody  v. 
Bibb,  50  Ala.  245. 

[b]  A  de  facto  guardian,  appointed 
under  a  void  order,  is  liable  to  account 
for  property  received  from  the  incom- 
petent 's  estate,  when  called  upon  there- 
for in  a  petition  for  revocation  of  the 
appointment  and  an  accounting.  In  re 
Cameron's  Estate,  157  Mich.  398,  122 
N.  W.  27S. 

17.  In  guaMiansMp  proceedlugg  gen- 
erally, see  10  Standard  Peoc.  822,  et 
seq.;  and  supra,  TV,  B,  2. 

Of  courts  generally  over  insane  per- 
sons,'see  supra,  II. 

18.  See  generally  the  statutes,  and 
Ark.— Nelson  v.  Cowling,  89  Ark.  334, 
116  S.  W.  890.  Conn.— Nettleton's  Ap- 
peal, 28  Conn.  268.  Neb.— Comp.  St., 
1909,  ch.  20,  art.  1,  §3;  Spence  v. 
Miner,  89  Neb.  610,  131  N.  W.  1044. 

19.  Nelson  v.  Cowling,  89  Ark.  334, 
116  S.  W.  890  (under  Const,  art.  7, 
§34);  Neb.  Comp.  St.,  1909,  ch.  20, 
art.  1,  §3;  Spenoe  v.  Miner,  89  Neb. 
610,  131  N.  W.  1044. 

20.  Spence  v.  Miner,  89  Neb.  610, 
131  N.  W.  1044;  Butler  v.  Jarvis,  51 
Hun  248,  4  N.  Y.  Supp.  137. 

[a]  A  court  having  exercised  its 
power  over  a  lunatic  by  acquiring  com- 
plete and  exclusive  jurisdiction  over 
him  and  his  estate  retains  such  juris- 
diction to  the  extent  that  a  committee 
appointed  by  it  cannot  during  the  life- 
time of  the  lunatic  be  called  upon  to 
account  in  another  court.  Matter  of 
Butler,  8  N.  Y.  Civ.  Proc.  56. 

21.  Com.  V.  Ehoads,  37  Pa.  60. 

22.  See  the  title  "Parties;"  and 
also  1  Standabd  Pboc.  282,  et  seq;  10 
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d.  Notice,  Process  and  Appearance. '^^  —  All  persons  interested  in 
the  estate  should  be  notified  of  the  proceedings  to  compel  an  ac- 
counting.^* 

e.  Conclusiveness.  —  So  long  as  the  guardian  or  conservator  is 
still  engaged  in  the  execution  of  his  trust,  his  annual  reports  made  by 
him  and  approved  by  the  court  upon  an  ex  parte  application  are,  at 
most,  only  prima  facie  evidence  of  the  proper  conduct  and  manage- 
ment of  the  estate. ^°  But  where  the  parties  interested  had  notice,  were 
present  at  the  taking  of  the  account  and  made  no  objections  and  no 
fact  is  alleged  to  show  that  the  account  is  not  full  and  correct,  they 
will  not  be  permitted  to  put  the  estate  to  the  expense  of  a  new  ac- 
counting.^^ 


Standard  Peoc.  835,  et  seq.,  858,  864; 
and  infra,  VII,  C,  D  and  E. 

[a]  Personal  Representative. —  (1) 
Under  a  statute  which  provides  that 
where  a  person  of  whose  property  a 
committee  has  been  appointed  dies 
during  his  incompetency,  the  property 
of  the  decedent  is  administered  as  if 
a  committee  ,  had  not  been  appointed, 
the  personal  representatives  of  the  de- 
ceased lunatic  are  alone  entitled  to 
bring  an  action  for  an  accounting 
against  the  committee.  Butler  v.  Jar- 
vis,  51  Hun  248,  4  N.  Y.Supp.  137; 
Shultz  V.  Cookingham,  30  Hun  (N.  Y.) 
443;  Glasspoole  v.  McGuine,  143  Wis. 
294,  127  N.  W.  997.  (2)  Such  an  action 
cannot  be  brought  by  the  next  of  kin 
of  the  incompetent  or  insane  person, 
unless  the  personal  representatives  re- 
fuse to  bring  suit.  Schultz  v.  Cooking- 
ham,  30  Hun  (N.  Y.)  443. 

[b]  The  distributees  of  a  lunatic's 
estate  should  be  made  parties  to  an 
action  against  the  committee  for  an 
accounting  where,  after  the  lunatic's 
death  and  before  the  administrator 
qualified,  the  committee  paid  such  dis- 
tributees their  share  of  the  estate. 
Davidson  v.  Pope,  82  Va.  747,  1  S.  E. 
117. 

23.  In  guardianship  proceedings  gen- 
erally, see  10  Standard  Proc.  833,  et 
seq.;  and  siipra,  IV,  B,  4;  in  inquisition 
proceedings,  see  supra,  III,  D,  and  III, 
P,  3;  in  commitment  proceedings,  see 
infra,  V,  A,  5. 

24.  Matter  of  Cowen,  130  App.  Div. 
365,  114  N.  Y.  Supp.  797. 

[a]  Notice  of  the  application  for  an 
intermediate  accounting  is  required  to 
be  given  in  the  same  manner  and  to 
the  same  persons  as  is  required  upon 
an  application  for  the  appointment  of 
a  oominittee.     N.  Y.  Code  Civ.  Proc, 


§3242;  Matter  of  McCusker,  32  Misc. 
47,  66  N.  Y.  Supp.  105.  As  to  notice 
of  application  to  appoint  committee  or 
guardian,  see  supra;  IV,  B,  4. 

25.  Wilcox  V.  Parker,  23  111.  App. 
429.  See  also  Hess  v.  GrifSth,  186  111. 
App.  609.  Compare  N.  Y.  Code  Civ. 
Proc,  §2342. 

[a]  In  State  v.  Jones,  89  Mo.  470, 
1  S.  W.  355,  the  court  said:  "There  is 
some  competent  person  with  whom  the 
guardian  must  account,  and  in  this  re- 
spect his  settlements  are  more  analo- 
gous to  those  of  an  administrator  pen- 
dente lite.  These  annual  settlemeuts 
are  made  without  any  one  but  the 
court  to  inquire  of  their  correctness; 
they  are,  in  part  at  least,  made  to  en- 
able the  court  to  make  proper  orders 
in  the  estate.  It  would  be  dangerous 
to  give  to  these  settlements  the  force 
and  efEect  of  final  judgments  and  thus 
put  it  out  of  the  power  of  the  court 
to  correct  mistakes  and  over-charges, 
and  we  conclude  the  statute  does  not 
contemplate  such  results,  and  that  they 
are  only  prima  facie  evidence  of  their 
correctness." 

[b]  An  approval  during  the  life  of 
the  lunatic  is  not  binding  upon  his 
wife  and  children  though  they  were 
served  with  notice  fixing  the  time  of 
hearing  the  application  for  approval. 
Kimble  v.  Dailey,  127  Iowa  665,  103 
N.  W.   1009. 

26.  Ark.— Nelson  v.  Cowling,  89 
Ark.  334,  116  S.  W.  890.  Mass.— Cum- 
mings  V.  Cummings,  123  Mass.  270. 
N.  Y.— Matter  of  Cowen,  152  App.  Div. 
108,  136  N.  Y.  Supp.  480;  Matter  of 
Cowen,  130  App.  Div.  365,  114  N.  Y. 
Supp.  797.  Ohio. — Millen  v.  Young,  18 
Ohio  C.  C  571,  8  Ohio  CD.  391.  Pa. 
Spaulding  v.  Bullock,  206  Pa.  224,  55 
Atl.  965. 
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The  decree  of  the  court  upon  the  final  accounting  of  the  guardian, 
when  not  appealed  from  within  the  time  allowed  by  statute  is  con- 
clusive as  to  all  parties  having  notice  thereof.^^  But  it  is  conclusive 
only  as  to  those  matters  embraced  within  the  settlement.^^ 

f .  Review.  —  An  appeal  will  lie  from  a  judgment  confirming  the 
settlement  of  the  guardian's  accounts.^" 

It  has  been  held  that  the  appellate  court  will  review  the  various 
items  of  the  account, '  whether  exceptions  were  saved  to  them  in  the 
court  below  or  not.^° 

Who  May  Appeal. —  Persons  aggrieved  may  appeal  from  a  judgment 
confirming  the  settlement  of  the  guardian's  aecount.^^ 

g.  Costs.^^  —  The  costs  of  an  accounting  by  a  guardian  or  com- 
mittee of  an  insane  person  is  generally  payable  out  of  his  estate. ^^ 

B.  Termination  of  and  Filing  Vacancy  in.'*  —  1.  In  General. 
A  committee  or  guardian  of  a  lunatic  may  be  suspended,  removed,  or 
allowed  to  resign  if  the  court  in  the  exercise  of  its  discretion  sees  fit 
to  do  so.^^      But  a  committee  or  guardian  who  has  been  duly  ap- 


[a]  But  only  those  persons  who  had 
notice  and  an  opportunity  to  object  will 
be  bound.  Eaymond  v.  Vaughn,  128  111. 
256,  21  N".  E.  566,  15  Am.  St.  Rep. 
112,  4  L.  E.  A.  440;  Matter  of  Cowen, 
130  App.  Div.  365,  114  N.  Y.  Supp. 
797. 

27.  Ark.— Nelson  v.  Cowling,  89  Ark. 
334,  116  S;  W.  890,  in  absence  of  some 
recognized  ground  of  chancery  juris- 
diction, such  as  fraud.  Mass. — ^Cum- 
mings  V.  'Oummings,  123  Mass.  270,  and 
cannot  be  reopened  when  the  former 
guardian  makes  an  accounting  as  ad- 
ministrator of  the  incompetent  per- 
son's estate.  N.  Y. — Matter  of  Chap- 
man, 43  App.  Div.  231,  59  N.  Y.  Supp. 
1025,  may  be  opened  in  equity  for  fraud 
or  mistake.  Pa. — 'Com.  v.  Rhoads,  37  Pa. 
60. 

[a]  The  Virginia  Code  "provides 
that  all  accounts  of  this  character, 
after  confirmation — 'shall  be  taken  to 
be  correct,  except  so  far  as  the  same 
may,  in  a  suit  in  proper  time,  be  sur- 
charged and  falsified.'  "  Johnston  v. 
Com.  (Va.),  85  S.  E.' 566. 

[b]  Collateral  Attack. — The  adjudi- 
cation of  the  account  is  not  subject 
to  collateral  attack.  Com.  v.  Ehoads, 
37  Pa.  60;  Com.  v.  Patterson,  13  Pa. 
Super.  136. 

28.  Nelson  v.  Cowling,  89  Ark.  334, 
116  S.  W.  890;  Johnston  v.  Com.  (Va.), 
85  S.  E.  566. 

29.  See  the' following:  Ark. — Nelson 
V.  Cowling,  89  Ark.  334,  116  S.  W.  890. 
Mass. — ^Cummings     v.     Gummings,     123 
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Mass.  270;  Boynton  v.  Dyer,  18  Pick. 
1;  Bemis  v.  Eaxon,  2  Mass.  141.  Mo. 
Coleman  v.  Parrar,  112  Mo.  54,  20  S. 
W.  441,  from  judgment  settling  guard- 
ian's accounts  on  death  of  his  ward. 
Mont. — In  re  Scheuer's  Estate,  31 
Mont.  606,  79  Pac.  244.  Neb.— Wilson 
V.  Wilson,  90  Neb.  353,  133  N.  W. 
447,  1124. 

[a]  Matter  of  Bight. — ^Where  the 
conditions  of  the  statute  have  been 
complied  with,  such  appeal  may  be 
taken,  as  a  matter  of  right  and  is  not 
discretionary  with  the  court.  Boynton 
V.  Dyer,  18  Pick.  (Mass.)  1. 

30.  Nelson  v.  Cowling,  89  Ark.  334, 
116  S.  W.  890.    , 

31.  Boynton  v.  Dyer,  18  Pick. 
(Mass.)   1,  presumptive  heirs. 

[a]  An  uncle  and  next  friend  can- 
not appeal  as  such,  from  a  decree  al- 
lowing the  account  of  a  guardian.  He 
must  show  that  he  appeals  as  an  heir, 
next  of  kin  or  creditor.  Penniman  v. 
French,  2  Mass.  140. 

32.  See  generally  the  title  "Costs." 

33.  Matter  of  Porkel,  8  App.  Div. 
397,  40  N.  Y.  Supp.  847.  But  see  10 
Standard  Proc.  852,  878. 

[a]  Where  the  committee  of  a 
lunatic  has  acted  in  good  faith,  the 
costs  of  an  accounting  will  not  be  im- 
posed upon  him.  In  re  Brook's  Estate, 
36  Pa.  Super.  332. 

34.  See  generally  10  Standard  Pboo. 
809,  et  seq. 

35.  See  generally  the  statutes,  and 
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pointed,  and  has  executed  the  required  bond,  cannot  be  removed  ex- 
cept for  cause.'"'  Where,  however,  a  committee  or  guardian  fails  to 
comply  with  an  order  to  file  an  inventory  and  account,^'  or  where  the 
judge  has  reason  to  believe  that  sufficient  cause  exists  for  the  removal^* 


the  following:  Cal. — ^Code  Civ.  Proe., 
1915,  §1802,  where  it  appears  on  the 
applieation  of  the  ward  or  otherwise 
that  the  guardianship  is  no  longer 
necessary.  HI. — Bev.  St.,  1913,  ch.  86, 
§32;  Ayers  v.  Mussetter,  46  111.  472. 
Ind.— Wood  V.  Black,  84  Ind.  279.  la. 
In  re  Nelson,  148  Iowa  118,  126  N.  W. 
973,  Ann.  Cas.  1912B,  974.  Me.— Rev. 
St.,  1903,  eh.  69,  §20.  Mass.— Bumpus 
V.  French,  179  Mass.  131,  60  N.  E.  414. 
Mo.— Eev.  St.,  1909,  §522.  Neb.— Eev. 
St.,  1913,  §1655.  N.  Y.— Code  Civ. 
Proc,  §2339;  Matter  of  Andrews,  192 
N.  Y.  514,  85  N.  E.  699,  modifying 
order-entered  in  125  App.  Div.  457,  109 
N.  Y.  Supp.  831;  Matter  of  Osborn, 
74  App.  Div.  113,  77  N.  Y.  Supp.  423; 
Matter  of  Chapman,  43  App.  Div.  231, 
59  N.  Y.  Supp.  1025.  Ohio.- Page  & 
Adams'  Gen.  Code,  §11,010.  Pa. — Dean's 
Appeal,  90  Pa.  106;  In  re  Black,  18 
Pa.  434;  In  re  Henry,  24  Pa.  Co.  Ct. 
79.     Wye— Comp.  St.,   1910,   §5781. 

[a]  West  Virginia. — Previous  to  an 
act  passed  in  March,  1891  (Code,  1891, 
ch.  118,  §1)  a  committee  could  not 
resign.  Evans  v.  Johnson,  39  W.  Va. 
299,  19  S.  E.  623,  45  Am.  St.  Bep. 
912,  23  L.  E.  A.  737. 

36.  Anderson's  Com.  v.  Anderson's 
Admr.,  161  Ky.  18,  170  S.  W.  213,  L. 
E.  A.  1915C,   581. 

As  to  appointment,  see  supra,  IV,  B. 
As  to  bond,  see  supra,  IV,  C. 

37.  See  generally  the  statutes  and 
the  following:  m.— Bev.  St.,  1913,  ch. 
86,  §32.  Ind. — Ex  parte  Cottingham, 
124  Ind.  250,  24  N.  E.  750;  Wood  v. 
Black,  84  Ind.  279.  la.— In  re  Nelson, 
148  Iowa  118,  126  N.  W.  973,  Ann.  Cas. 
1912B,  974;  Mclntire  v.  Bailey,  133 
Iowa  418,  110  N.  W.  588.  Me.— Eev. 
St.,  1903,  ch.  69,  §21.  N.  Y.— Code  Civ. 
Proc,  §2342.  Ohio. — Page  &  Adams 
Gen.  Code,  §11,250.  Pa. — In  re  Henry, 
24  Pa.  Co.  Ct.  79.  Tenn. — Pincher  v. 
Mouteith,  5  Lea  144. 

[a]  This  rule  is  also  applicable  to 
the  successor  of  a  guardian  who  has 
resigned.     Wood  v.  Black,  84  Ind.  279. 

[b]  The  statute  subjecting  him  to 
removal  for  failure  to  report  at  least 
once  a  year,  is  not  mandatory,  but  the 


court  is  invested  with  discretionary 
power  to  inquire  into  the  merits  of 
each  case  and  to  remove  or  refuse  to 
remove  the  guardian  for  failure  to  file 
his  report  in  time,  as  the  safety  of 
the  trust  and  interests  of  the  ward 
seem  to  require.  In  re  Nelson,  148  Iowa 
118,  126  N.  W.  973,  Ann.  Cas.  1912B, 
974. 

38.  See  generally  the  statutes  and 
the  following:  111.— Bev.  St.,  1913,  ch. 
86,  §32.  Ind.— Wood  v.  Black,  84  Ind. 
279.  Kan.— Gen.  St.,  1909,  §4847.  N.  Y. 
Code  Civ.  Proc,  §2342;  Matter  of  An- 
drews, 192  N.  Y.  514,  85  N.  E.  619; 
Matter  of  Arnold,  76  App.  Div.  126, 
78  N.  Y.  Supp.  772;  Matter  of  Chap- 
man, 43  App.  Div.  231,  59  N.  Y.  Supp. 
1025.  Ohio. — In  re  Guardianship  of 
Oliver,  9  Ohio  N.  P.  (N.  S.)  178.  Pa. 
Black's  Case,  18  Pa.  434,  bankruptcy 
of  guardian.  Tenn. — Pincher  v.  Mon- 
teith,  5  Lea  144.  ,Va. — Hawley  «. 
Watkins,   109   Va.   122,    63   S.   E.   560. 

[a]  Illustrations  of  Proper  Case  for 
Removal. — Where  a  guardian  places 
himself  in  a  position  with  respect  to 
the  estate  which  brings  his  interests 
in  conflict  with  those  of  his  insane 
ward,  he  should  be  discharged  and  his 
letters  revoked.  Bobertson  v.  Epper- 
son, 78  Neb.  279,  110  N.  W.  540. 

[b]  The  guardian  of  an  insane  per- 
son who  fails  to  make  the  annual  re- 
port required  by  law;  loans  his  ward's 
money  without  authority  of  court  and 
in  his  own  name;  commingles  the  same 
with  the  funds  of  his  own  and  others; 
and  toward  whom  the  ward  has  an  ex- 
treme feeling  of  hostility,  should  be  re- 
quired by  the  court  to  account  and 
should  be  removed  from  ofGlce  although 
bad  faith  is  not  shown,  and  even 
though  his  bondsmen  are  responsible 
and  it  is  the  custom  in  that  county 
to  make  loans  without  authority  of 
court.  Mclntire  v.  Bailey,  133  Iowa 
418,  110  N.  W.  588. 

[c]  "If,  as  disclosed  by  the  account 
filed  or  otherwise,  it  appears  that  the 
committee  is  wasting  or  not  properly 
managing  the  estate,  those  interested 
therein  in  reversion,  remainder  or 
otherwise  should  apply  for  his  removal 

Vol.  xni 


524 


INSANE  PERSONS 


of  such  guardian  or  committee,  he  may  remove  such  guardian,  or 
committee.^® 

Though  a  statute  provides  for  new  inquests  at  stated  intervals,  in  the  ab- 
sence of  an  express  provision  therein,  the  court  is  not  authorized  to 
appoint  a  new  coipmittee  at  each  successive  inquest.*" 

Resignation.41  —  The  court  does  not  accept  the  resignation  of  a  com- 
mittee or  guardian  as  a  matter  of  course;  it  must  be  satisfied  that 
there  is  some  good  reason  rendering  such  resignation  necessary  or 
expedient.*^ 

Death  of  Incompetent.  — "Where  a  person,  for  whose  property  a  eom- 
niittee  has  been  appointed,  dies  during  his  incompetency,  the  power 
of  the  committee  ceases,  and  the  property  of  the  decedent  is  admin- 
istered and  disposed  of  in  the  ordinary  way,^^  subject  to  the  necessity 
for  a  settlement  of  the  guardian's  or  committee's  accounts.** 


or  for  additional  security,  as  the  facts 
may  warrant."  Moran's  Estate,  8  Pa. 
Dist.  315. 

[d]  The  appointment  of  a  non-resi- 
dent guardian  of  a  lunatic  does  not 
supersede  the  resident  guardian,  but  it 
is  within  the  sound  discretion  of  the 
court  to  determine  whether  the  resi- 
dent guardianship  shall  cease  or  con- 
tinue.   Watt  V.  Allgood,  62  Miss.  38. 

[e]  In  Morgan's  Case,  3  Bland 
(Md.)  332,  it  is  said:  "No  one  should 
be  appointed  or  continued  as  the  trustee 
of  a  lunatic  who  resides  beyond  the 
jurisdiction  of  the  court,  and  cannot 
promptly  be  made  amenable  to  its 
authority."  And  if  he  is  not  a  resi- 
dent, he  should  be  removed. 

[f]  It  is  no  ground  for  vacating  a 
decree  appointing  a  guardian  of  a  wife 
as  insane,  that  her  husband,  after 
making  the  application  and  before  the 
decree,  joined  with  her  in  a  convey- 
ance ,  of  land  and  represented,  in  con- 
versation, that  the  application  was 
abandoned.  Brigham  v.  Boston  &  Al- 
bany E.  Co.,  102  Mass.  14. 

39.  As  to  proceedings  for  removal, 
see  infra,  IV,  E,  2. 

40.  Anderson's  Com.  v.  Anderson's 
Admr.,  161  Ky.  18,  170  S.  W.  213,  L. 
E.  A.  1915C,  581,  the  committee  orig- 
inally appointed  is  to  continue  in  office 
unless  removed  as  provided  by  law. 

41.  Of  guardian  generally,  see  10 
Standard  Proc.  813. 

42.  See  the  following:  111. — Eev.  St., 
1913,  oh.  86,  §34.  Mo.— Rev.  St.,  1909, 
§532.  Neb.— Eev.  St.,  1913,  §1655. 
Hr.  Y.— Matter  o{  Miller,  15  Abb.  Pr. 
277. 

[a]     The  committee  of  a  lunatic,  who 
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has  voluntarily  accepted  the  appoint- 
ment, cannot  be  discharged  without 
showing  some  valid  excuse  for  resign- 
ing the  trust;  and  the  fact  that  his 
situation  is  rendered  unpleasant,  in  con- 
sequence of  controversies  existing  be- 
tween different  members  of  the  lun- 
atic's family,  is  not  sufficient  for  that 
purpose.  In  the  Matter  of  Lytle,  3 
Paige  Ch.  (N.  T.)  251. 

[b]  Conunittee  cannot  resign  in  ab- 
sence of  statute  allowing  him  to  do 
so.  Evans  v.  Johnson,  -39  W.  Va.  299, 
19  S.  E.  623,  45  Am.  St.  Eep.  912,  23 
L.  E.  A.  737. 

[c]  A  reference  should  be  ordered 
to  determine  the  propriety  •f  accepting 
a  resignation.  In  Matter  of  Miller, 
15  Abb.  Pr.  (N.  Y.)  277,  in  which  the 
substance  of  the  order  is  set  out. 

43.  See  the  following:  Kan. — Gen. 
St.,  1909,  §4846.  Md.— Cain  v.  Warford, 
3  Md.  454;  Estate  of  Colvin,  3  Md. 
Ch.  278.  N.  y.— Code  Civ.  Proc,  §2344; 
Butler  V.  Jarvis,  51  Hun  248,  4  N.  Y. 
Supp.  137;  Matter  of  Hall,  75  Misc. 
71,  73,  134  N.  Y.  Supp.  866;  Matter  of 
Butler,  8  N.  Y.  Civ.  Proc.  56. 

[a]  After  the  death  of  the  lunatic, 
(1)  chancery  will  not  administer  the 
fund  even  for  the  benefit  of  creditors; 
they  must  pursue  their  remedies  before 
the  ordinary  jurisdictions;  nor  will  the 
court  adjudicate  questions  of  right  be- 
tween opposing  claimants.  Estate  of 
Colvin,  3  Md.  Ch.  278.  (2)  The  only 
power  chancery  retains  over  the  com- 
mittee, as  such,  is  to  compel  him  to  ac- 
count and  deliver  possession  of  the 
property  as  the  court  shall  direct.  Es- 
tate of  Colvin,  3  Md.  Ch.  278. 

44.  The   court   must   necessarily  re- 
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2.  Proceedings  To  Remove  During  Incompetency.  —  a.  In  Gen- 
eral. —  Eemoval  ordinarily  involves  a  proceeding  of  some  sort/^  and 
under  some  statutes  it  seems  that  removal  can  be  made  only  pursuant 
to  a  special  proceeding  instituted  for  that  purpose.*" 

Abatement.  —  Upon  the  death  of  an  alleged  insane  person,  a  petition 
for  the  removal  of  the  committee  or  guardian  will  be  dismissed.*' 

b.  Jurisdiction.*^  —  The  court  appointing  the  committee  or  guard- 
ian alone  has  jurisdiction  to  remove  him.*^ 

e.    Parties.^"  —  The  court  may,  in  its  discretion  act  upon  the  petition 


tain  jurisdiction  of  the  proceeding  and 
the  fund  in  the  hands  of  the  commit- 
tee until  his  accounts  are  finally  ad- 
justed and  settled.  Matter  of  Butler,  8 
N.  Y.  Civ.  Proc.  56. 

[a]  Where  no  one  has  been  ap- 
pointed or  qualified  as  personal  repre- 
sentative of  the  deceased  lunatic 's  es- 
tate, the  committee  may  properly  ap- 
ply to  the  court  for  his  discharge,  upon 
giving  notice  of  such  application  to 
all  the  heirs  at  law  and  next  of  kin 
of  such  deceased.  Matter  of  Porkel, 
8  App.  Div.  397,  40  N.  Y.  Supp.  847. 

[b]  When  Receiver  May  Be  Ap- 
pointed.— The  committee  is  to  retain 
possession  and  preserve  the  property 
until  some  person  shall  appear  properly 
authorized  to  receive  it  from  him;  and, 
in  the  meantime,  if  there  is  reason  to 
apprehend  delay  in  ascertaining  who 
are  entitled  to  the  possession,  a  re- 
ceiver may  be  appointed  upon  applica- 
tion of  the  parties  in  interest.  Estate 
of  Colvin,  3  Md.  Ch.  278. 

45.  See  cases  throughout  this  section 
and  particularly  IV,  E,  2,  d. 

[a]  In  England  (1)  the  method  of 
proceeding  for  the  removal  of  the  com- 
mittee of  a  lunatic  appears  to  have 
been  by  petition  to  the  lord  chancellor 
upon  notice  to  the  committee;  and  if 
the  lord  chancellor  determined  that  the 
committee  ought  to  be  removed  for  any 
reason,  he  usually  directed  a  reference 
to  a  master  in  chancery  to  report  as 
to  the  appointment  of  another  commit- 
tee. Matter  of  Andrews,  192  N.  Y. 
514,  524,  85  N.  E.  699,  .citing  Shelford, 
Lunacy,  ch.  V,  §VII.  (2)  Examples  of 
references  of  this  character  are  to  be 
found  in  Ex  parte  Jones,  13  Ves.  Jr. 
237,  33  Eng.  Eeprint  283;  and  Ex  parte 
Mildmay,  3  Ves.  Jr.  2,  30  Eng.  Eeprint 
862. 

46.  Matter  of  Andrews,  192  N.  Y. 
514,  85  N.  E.  699.  "Such  a  course  of 
procedure   clearly  contemplates  an   ap- 


plication to  the  court  in  behalf  of  the 
incompetent  person,  of  which  notice 
shall  be  given  to  those  interested  in 
his  person  or  property.  Only  in  this 
way  can  the  court  become  fully  ad- 
vised of  the  reasons  which  may  exist 
for  and  against  the  proposed  removal 
and  also  as  to  the  selection  of  a  suc- 
cessor, if  a  successor  must  be  ap- 
pointed. The  requirement  that  his  re- 
moval shall  thus  be  effected  only  by 
the  institution  of  a  regular  proceeding 
in  court  is  in  no  wise  detrimental  to 
the  interests  of  the  incompetent;  for 
the  power  of  suspension  may  always 
be  exercised  in  the  meantime  if  it  ap- 
pears that  the  interests  of  the  incom- 
petent are  threatened  with  immediate 
injury.  Irrespective,  however,  of  any 
question  as  to  the  reasonableness  of 
the  requirement  it  seems  to  be  quite 
clear  that  such  procedure  is  contem- 
plated by  the  language  of  the  statute." 
See  Matter  of  Chapman,  43  App.  Div. 
231,  59  N.  Y.  Supp.  1025. 

[a]  Such  proceeding  is  a  continu- 
ance of  the  original  guardianship  pro- 
ceedings and  is  entitled  therein.  Matter 
of  Osborn,  74  App.  Div.  113,  77  N.  Y. 
Supp.  423. 

Com.  ex  rel.  Nester  v.  Nester,  3 

C.  L.  J.   (Pa.)    24. 

See  generally  10  Standaed  Pkoc. 


47. 
Berks 

48. 
809. 

49. 
396. 

[a] 


Brand   v.    Brand,    10   Ky.   Opin. 


An  action  in  the  district  court 
will  not  lie  in  behalf  of  an  incom- 
petent person  to  remove  his  guardian, 
and  require  him  to  turn  over  property 
belonging  to  the  ward,  and  to  enjoin 
him  from  selling  land  of  the  Ward,  as 
the  several  grounds  for  relief  are  cog- 
nizable in  the  court  of  probate  in  its 
supervision  of  the  estate  of  the  incom- 
petent. Tiffany  v.  Worthington,  96 
Iowa  560,  65  N.  W.  817. 

50.    See   generally   the    title    "Par- 
ties;" and  10  Standard  Pkoc.  811. 
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of  any  person,  whether  or  not  he  has  a  special  right  to  institute  such 
proceedings.^^ 

The  original  petitioner  in  the  guardianship  proceedings,  while  not 
a  necessary  party,  may  appear  as  amicus  curiae.^^ 

d.  NoiiceP  —  Generally,  the  statutes  require  that  notice  be  given 
to  the  guardian  of  an  application  to  remove  him.^*  But  where  the 
statute  requires  that  the  guardian  render  an  accounting  of  his  ward's 
property  within  a  certain  time  after  his  appointment,  upon  his  failure 
to  do  so  the  court  may  remove  him,  without  the  necessity  of  serving 
notice  upon  him.^^ 

Notice  to  the  ward^°  or  to  the  next  of  kin^^  is  not  required  by  a 
statute  providing  simply  for  notice  to  the  guardian.  There  is  author- 
ity, however,  to  the  effect  that  all  the  parties  entitled  to  notice  of,  a 
proceeding  for  the  appointment  of  a  committee  or  guardian  should 
have  notice  of  the  proceedings  for  his  removal.^^ 

e.  Pleading.  —  The  petition  or  complaint  is  governed  by  the  usual 
.rules  governing  petitions  or  complaints  for  removal  of  guardians 
generally.^^ 

f.  Hearing  and  Determination.  —  The  determination  of  the  ques- 
tion of  removal  rests  in  the  judicial  discretion  of  the  court.*"* 

A  guardian  should  not  be  removed  on  the  mere  whim  or  caprice 


51.  Althougli  a  petitioner  (in  this 
instance  a  nephew)  may  have  no  spe- 
cial right  to  institute  proceedings  for 
the  removal  of  the  committee  of  a 
lunatic,  still  it  is  his  privilege  to  give 
information  to  the  court,  and  the  court 
in  its  discretion  might  act  upon  it. 
Matter  of  Chapman,  43  App.  Div.  231, 
59  N.  Y.  Supp.  1025. 

[a]  A  next  friend  of  a  lunatic  may 
iile  the  petition  asking  for  the  guard- 
ian's removal.  Guardianship  of  Paul 
Oliver,  9  Ohio  N.  P.  (N.  S.)  178. 

52.  Joost  V.  Bacher,  148  111.  App. 
548,  at  his  own  cost. 

53.  See  generally  10  Standard  Pkoc. 
810. 

54.  See  generally  the  statutes,  and 
Gal.  Code  'Civ.  Proc,  1915,  §1801;  Inre 
Tilton,  15  Cal.  App.  244,  114  Pac.  594; 
Sims  V.  Sims,  121  N.  C.  297,  28  S.  E. 
407,  61  Am.  St.  Eep.  665,  40  L.  R.  A. 
737,  order  removing  guardian  without 
notice  of  the  proceeding  is  void. 

[a]  The  guardian  should  be  allowed 
to  file  an  answer  and  introduce  his  evi- 
dence.    Ward  V.  Angevine,  46  Ind.  415. 

[b]  It  will  1)6  presumed  in  a  col- 
lateral proceeding,  that  notice  was  giv- 
en, where  there  is  nothing  in  the  rec- 
ord to  show  that  it  was  not  given. 
Brodribb  v.  Tibbits,  63  Cal.  80. 
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55.  Ex  parte  Cottingham  124  Ind. 
250,  24  N.  E.  750. 

As  to  necessity  for  rendering  ac- 
count, see  supra.  IV,  D,  1. 

56.  In  re  Tilton,  15  Cal.  App.  244, 
114  Pac.  594. 

57.  In  re  Tilton,  15  Cal.  App.  244, 
114  Pac.  594. 

58.  Matter  of  Andrews,  192  N.  Y. 
514,  525,  85  N.  E.  699.  See  also  Mat- 
ter of  Osborn,  74  App.  Div.  113,  77 
N.  Y.  Supp.  423,  all  persons  heard  on 
the  original  proceedings  for  appoint- 
ment should  be  notified. 

As  to  notice  of  proceedings  for  ap- 
pointment, see  supra,  IV,  B,  4. 

59.  See  generally  10  Standard  Pkoc. 
812,  et  seq. 

Necessity  of  Averring  Whether  Ward 
Capable  of  Managing  His  Own  Affairs. 
See  In  re  SneSdon  (Ore.),  149  Pac.  527. 

60.  10  Standard  Proc.  813. 

[a]  The  discretion  of  the  court  is  a 
judicial  discretion,  to  be  exercised  in 
conformity  with  the  rules  and  prac- 
tice of  courts,  and  not  capriciously 
and  without  a  patient  and  careful  hear- 
ing of  all  matters  which  legitimately 
bear  upon  the  question.  In  re  Nelspn, 
148  Iowa  118,  126  N.  W.  973,  Ann. 
■Cas.  1912B,  974;  Matter  of  Osborn,  74 
App.  Div.  113»  77  N.  Y.  Supp.  423. 
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either  of  the  ward  or  his  friends.^^ 

g.  Review.  —  While  there  is  authority  to  the  effect  that  the  action 
of  the  court  in  ordering  a  removal  of  a  guardian  or  committee  of  an 
insane  person  is  not  a  proper  subject  of  appeal,°^  the  general  rule  is 
to  the  contrary."^  The  usual  rules  governing  appeals  generally  apply 
to  an  appeal  in  such  a  proceeding."* 

h.  Costs.  —  The  matter  of  costs  depend  upon  the  statutes  and  prin- 
ciples elsewhere  discussed.*"* 

i.  Appointment  of  Successor.  —  "When  a  guardian  has  died,  resigned 
or  been  removed  the  court  may  appoint  a  successor  or  some  one  to  act 
temporarily  until  a  successor  can  be  duly  appointed  and  qualified."* 


61.  France  v.  Frantz,  4  Ohio  N.  P. 
278,  6  Ohio  Dec.  555.  See  also  In  the 
Matter  of  Owens,  5  Daly  (N.  Y.)   288. 

62.  Matter  of  Griffin,  5  Abb.  Pr.  N. 
S.  (N.  Y.)  96  (since  removal  is  a  mat- 
ter wholly  in  the  discretion  of  the 
court);  Dean's  Appeal,  90  Pa.  106; 
In  re  Black,  18  Pa.  434. 

[a]  Refusal  To  Remove. — In  Dean's 
Appeal,  90  Pa.  106,  the  court  said: 
"We  do  not  decide  that  their  refusal 
to  make  such  order  (order  removing 
the  committee)  may  not  be  reviewed, 
but  we  are  very  clearly  of  opinion  that 
nothing  but  a  very  clear  case  would 
justify  our  intervention." 

63.'  See  the  following:  Ariz. — Civ. 
Code,  1913,  §1227,  subd.  4.  m.— Eev. 
St.,  1913,  ch.  86,  §40.  Ind.— Ward  v. 
Angevine,  46  Ind.  415.  Minn. — Kev. 
Laws,  1905,  §3872-11.  Mo.— Hall  v. 
County  Court  of  Audrain  County,  27 
Mo.  329.  S.  J>.—In  re  Olson,  10  S.  D. 
648,  75  N.  "W.  203. 

[a]  A  mandamus  will  lie  in  such 
case  from  the  circuit  court  to  the 
county  court  requiring  it  to  grant  an 
appeal,  although  a  writ  of  error  might 
have  been  resorted  to.  Hall  v.  County 
Court,    etc.,    27    Mo.   329. 

[b]  Dismissal  of  Appeal. — Where, 
pending  an  appeal  from  a  judgment  re- 
moving the  curator  of  an  interdict, 
the  interdict  dies,  the  suit  abates,  and 
the  appeal  must  be  dismissed.  In  re 
Lambert,  115  La.  469,  39  So.  447. 

64.  See  generally  the  title  "Ap- 
peals."   . 

[a]  The  children  of  an  incompetent 
person  and  his  guardian  may  appeal 
from  an  order  of  the  court  revoking 
the  appointment  of  a  guardian  as  they 
are  substantially  affected  thereby.  In 
re  Olson,   10  S.  D.  648,  75  N.  W.  203. 

[b]  A  claimant  against  the  ward's 
estate  has  no  such  interest  in  the  es- 


tate'as  will  entitle  him  to  appeal  from 
the  order  discharging  the  guardian  and 
restoring  the  estate.  Lyster's  Appeal, 
54  Mich.  325,  20  N.  W.  83. 

[c]  Appeal  Bond.  —  In  perfecting 
such  an  appeal,  an  affidavit  and  ap- 
peal bond  or  recognizance  are  not  re- 
quired. Hall  V.  County  Court,  etc.,  27 
Mo.  329. 

[d]  Review  of  Discretion. — See  Mat- 
ter of  Curtiss,  199  N.  Y.  36,  92  N.  E. 
396. 

65.  See  generally  the  statiites  and 
the  following:  Ala.— Code,  1907,  §4355. 
"Mo.— Eev.  St.,  1909,  §520.  N.  Y, 
Code  Civ.  Proc,  §2342. 

See  also  the  title  "Costs;"  10  Stand- 
ard Peoc.  816,  878;  and  infra,  IV,  E, 
3,  b,  (VII). 

[a]  Where  the  wife  of  a  lunatic 
petitioned  for  the  removal  of  the  com- 
mittee, upon  the  ground  of  fraud  and 
mismanagement  in  the  execution  of  his 
trust,  and  upon  the  hearing  it  ap- 
peared that  the  committee  had  faith- 
fully discharged  his  duty,  and  no  prob- 
able cause  for  the  application  was 
shown,  the  wife  was  denied  costs  out 
of  the  estate;  but  the  costs  of  the 
committee  were  allowed.  In  the  Mat- 
ter of  Lytle,  3  Paige  Ch.  (N.  Y.)  251. 

[b]  Where  there  is  enough  in  the 
record  to  show  that  the  proceeding 
"has  some  apparent  justification  and  that 
it  resulted  beneficially  to  the  estate 
in  a  measure,  it  is  proper  to  direct 
that  the  costs  be  paid  out  of  the  funds 
of  the  estate  to  be  accounted  by  the 
committee  thereafter..  Com.  ex  ret  Nes- 
ter  V.  Nester,  3  Berks  C.  L.  J.  (Pa.) 
24, 

66.  See  generally  the  statutes,  and 
the  following:  La. — State  v.  King,  113 
La.  905,  37  So.  871.  Mo.— Eev.  St., 
1909,  §523.    Neb.— Eev.  St.,  1913,  §1655. 
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3.  Upon  Cessation  of  Incompetency  or  Insanity.  —  a.  In  General. 
Where  the  adjudged  lunatic  lafer  becomes  competent  to  manage  him- 
self or  his  affairs,  a  committee  or  guardian  appointed  for  his  person 
or  estate  or  both  may  be  discharged,  and  the  property  in  the  hands 
of  such  committee  or  guardian  restored  to  him.^' 

b.  Proceeding  for  Revocation  of  Letters  and  Restoration  of  Prop- 
erty. —  (I.)  Character  of  Proceeding.  —  A  proceeding  to  adjudicate  that 
an  insane  or  incompetent  person  is  restored  to  reason  is  not  adversary 
in  its  nature."' 

(II.)  Jurisdiction  and  Venue.89  — An  application  to  vacate  a  decree 
adjudging  one  to  be  of  unsound  mind  and  appointing  a  guardian 
should  be  made  to  the  same  court  that  made  the  decree.'"' 


N.  Y.-^Code  Civ.  Proc,  §2339;  Matter 
of  Beckwith,  87  N.  Y.  503. 

[a]  But  a  court  of  review  upon  ad- 
judging on  appeal  that  a  guardian 
should  be  removed  will  not  appoint  a 
successor,  but  will  remand  the  matter 
for  proper  order  of  removal  and  ap- 
pointment. Mclntire  v.  Bailey,  133 
Iowa  418,  110  N.  W.  588. 

67.  See  the  following:  Ala.— Code, 
1907,  §§4354,  4355,  4356.  Ariz.— Civ. 
Code,  1913,  §1135.  Cal.— Code  Civ. 
Proc,  §1766.  Fla.— Gen.  St.,  1906, 
§1965.  Ga.— Code,  1911,  §3097.  Idaho. 
Eev.  Code,  1908,  §5787.  lU.— Ayers  v. 
Mussetter,  46  111.  472.  la.— Wilson  v. 
Shorick,  21  Iowa  332.  Kan. — Gen.  St., 
1909,  §§8484,  4844,  4845;  Poran  v. 
Healy,  73  Kan.  633,  85  Pac.  751;  Walk- 
er V.  Coates,  5  Kan.  App.  209,  47  Pac. 
158.  Minn.— Eev.  Laws,  1905,  §3831; 
State  ex  ret  Kelly  v.  Probate  Court, 
83  Minn.  58,  85  N.  W.  917;  Kelly  v. 
Kelly,  72  Minn.  19,  74  N.  W.  899. 
Miss.— Code,  1906,  §2431.  Mo.— Eev. 
St.,  1909,  §§519,  520.  Mont.— Eev. 
Code,  1907,  §7767;  In  re  Scheuer's  Es- 
tate, 31  Mout.  606,  79  Pac.  244.  N.  J. 
Matter  of  Eogers,  5  N.  J.  Eq.  46.  N.  Y. 
Code  Civ.  Proc,  §2343;  Carter  v.  Beck- 
with, 128  N.  Y.  312,  28  N.  E.  582; 
Butler  V.  Jarvis,  51  Hun  248,  4  N.  Y. 
Supp.  137.  Ohio.— Page  &  Adams  Gen. 
Code,  §11,010.  S.  C.—Ex  parte  Dray- 
ton, 1  Desaus.  144.  Utah. — 'Comp. 
Laws,  1907,  §4002.  Wash,— Jorgenson 
V.  Winter,  69  Wash.  573,  125  Pac. 
957.  Wye— Comp.  St.,  1910,  §479; 
Byers  V.  Solier,  16  Wyo.  232,  93  Pao. 
59,  14-  L.  R.  A.  (N.  S.)  468. 

Ja]  Where,  at  the  time  of  an  ap- 
plication to  remove  a  guardian,  the 
v^ard  is  no  longer  of  unsound  mind,  the 
application  abould  be  granted     In  re 
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Hall  (Iowa),  124  IST.  W.  621.  And  see 
Matter  of  Eogers,  5  N.  J.  Eq.  46. 

[b]  The  committee  of  the  peison 
will  not  be  discharged,  upon  the  peti- 
tion of  the  lunatic  alleging  that  he  is 
so  far  restored  to  reason  as  to  be 
able  to  govern  himself,  where  it  does 
not  appear  that  he  is  yet  competent 
to  manage  his.  estate,  and  no  applica- 
tion is  made  for  the  discharge  of  the 
committee  of  the  estate.  In  the  Matter 
of  Burr,  17  Barb.  (N.  Y.)  9. 

[o]  After  Death  of  Lunatic. — A 
court  has  no  power  to  supersede  a  com- 
mission of  lunacy  after  the  death  of 
the  lunatic,  basing  such  supersedeas  on 
the  ground  that  the  lunatic  had  been 
restored  to  reason.  Matter  of  Owens, 
18  N.  Y.  Supp.  850,  44  N.  Y.  St.  306, 
afflrmed,  19  N.  Y.  Supp.  472. 

68.  Kelly  v.  Kelly,  72  Minn.  19,  74 
N.  W.  899;  Jorgenson  v.  Winter,  69 
Wash.  573,  125  Pac  957. 

69.  Of  courts  generally  over  insane 
persons,  see  supra,  II. 

70.  Upton's  Com.  v.  Bush,  135  Ky. 
102,  121  S.  W.  1005  (for  the  person  is 
a  ward  of  that  court,  and  his  estate  is 
in  its  custody  till  the  judgment  is  va- 
cated); Hunt's  Estate,  13  Pa.  Dist. 
265,  28  Pa.  Co.  Ct.  417. 

[a]  In  Ayers  v.  Mussetter,  46  III. 
472,  the  court  said:  "Where  the  act  de- 
clares that  the  property  shall  be  re- 
turned to  the  owner,  upon  his  becom- 
ing restored  to  reason,  we  have  no 
hesitation  in  saying  that  it  was  in- 
tended that  the  court  making  the  pre- 
vious orders  in  the  case  might  require 
the  case  to  be  re-docketed,  and  an 
issue  formed  upon  the  petition  and 
have  a  trial,  and  if  found  that  the 
person  has  regained  his  reason,  order 
the  conservator  to  return  the  property 
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(III.)  Petition  or  Application.  —  Under  statutes  in  some  states  the  ad- 
judged lunatic  by  himself  or  by  his  next  friend,  guardian,  relative 
or  attorney,  applies  by  petition  t'o  the  proper  court  for  a  revocation 
of  the  letters  of  guardianship,'^  such  application  being  accompanied, 
under  some  statutes,  by  the  certificate  of  specified  persons  as  to  his 
sanity." 

A  petition  for  the  appointment  of  a  committee  is  not  authorized  as 


to  him,  otherwise  to  refuse  the  relief 
and  permit  the  property  to  remain  in 
the  hands  of  the  conservator,  subject 
to  the  further  order  of  the  court." 

As  to  court  having  jurisdiction  of 
proceeding  to  appoint  a  guardian,  see 
supra,  IV,  B,  2. 

71.  See  the  following:  U.  S. — Cock- 
rill  V.  Cockrill,  79  Fed.  143,  affirmed 
in  92  Fed.  811,  34  C.  0.  A.  254, 
under  Missouri  statute.  Ala. — ^Code, 
1907,  §4352.  Ariz.— Civ.  Code,  1913, 
§1135.  Oal.  — Code  Civ.  Proc, 
§1766.  Colo.— Ann.  St.,  1912,  §4696. 
Fla.— Gen.  St.,  1906,  §1962.  Ga.— Code, 
1911,  §3097.  Idaho.— Eev.  Code,  1908, 
§5787.  HI.— Eev.  St.,  1913,  ch.  86,  §37. 
Ind.— Burns'  Ann.  St.,  1914,  §3109. 
Kan.— Gen.  St.,  1909,  §8485;  Foran  v. 
Healy,  73  Kan.  633,  85  Pac.  751; 
Walker  v.  Coates,  5  Kan.  App.  209,  47 
Pac.  158.  Ky.— St.,  1909,  §2160;  Up- 
ton's Com.  V.  Bush,  135  Ky.  102,  121 
S.  W.   1005.      Md.— Pub.    Gen.    Laws, 

1904,  art.  16,  §116.    Minn. — Eev.  Laws, 

1905,  §3831;  State  ex  rel.  Kelly  v.  Pro- 
bate Court,  83  Minn.  58,  85  N.  W.  917; 
Kelly  V.  Kelly,  72  Minn.  19,  74  N.  W. 
899.  Miss.— 'Code,  1906,  §2431.  Mo. 
Eev.  St.,  1909,  §519,  any  person.  Mont. 
Eev.  Code,  1907,  §7767.  Neb.— Eev.  St., 
1913,  §7264.  S.  C.—Ex  parte  Drayton, 
1  Desaus.  144.  TTtah. — Comp.  Laws, 
1907,  §4002.  Wyo.— Comp.  St.,  1910, 
§478;  Byers  v.  Solier,  16  Wyo.  232,  93 
Pac.  59,  14  L.  E.  A.   (N.  S.)   468. 

[a]  The  lunatic  himself  may  make 
the  application.  TJ.  S. — Cockrill  v. 
Cockrill,  79  Fed.  143,  affirmed,  92  Fed. 
811,  34  C.  C.  A.  254.  Mass.— McDon- 
ald V.  Morton,  1  Mass.  543.  Mich. 
Coot  V.  Willett,  93  Mich.  304,  53  N.  W. 
395.  N.  J.— Matter  of  Lunacy  of  Eob- 
ert  Price,  8  N.  J.  Eq.  533,  holding  that 
to  obtain  an  order  of  reference  to  a 
master  to  inquire  whether  one  who  had 
been  declared  a  lunatic  is  restored,  etc., 
a  petition  of  the  person  who  had  been 
so  declared  should  be  presented.  But 
see  Gillespie  v.  Thompson,  7  Ind.  353, 
holding  that  a  statute  providing  that 


"whenever  any  person  shall  by  state- 
ment in  writing"  make  the  application 
does  not  give  the  lunatic  the  right  to 
have  the  fact  of  liis  restoration  to  rea- 
son tried  and  determined  on  his  per- 
sonal application.  See  also  Meharry  v. 
Meharry,  59  Ind.  257. 

[b]  The  court  in  Cockrill  v.  Cock- 
rill, 79  Fed.  143  {affirmed  in  92  Fed. 
811,  34  C.  C.  A.  254),  in  construing  a 
statute  similar  to  that  mentioned  in 
Gillespie  v.  Thompson,  7  Ind.  353,  says: 
"Icasinuch  as  the  statute  of  Missouri, 
in  sufficiently  comprehensive  language, 
confers  this  right  upon  any  person,  I 
am  not  disposed,  in  the  light  of  rea- 
son or  authority,  to  deny  the  right  to 
the  person  above  all  others  most  inter- 
ested in  it.  .  .  .A  construction  of 
the  statute  which  will  permit  the  ward 
to  petition  for  his  own  discharge  is  in 
harmony  with  the  practice  pursued  in 
the  chancery  courts  of  England,  in  exer- 
cising their  jurisdiction  over  insane 
persons;  .  .  .  and,  in  the  absence  of 
statutes  to  the  contrary,  generally  pre- 
vails in  the  states  of  this  Union." 

[e]  In  the  case  of  McDonald  v.  Mor- 
ton, 1  Mass.  543,  the  supreme  court 
of  Massachusetts,  in  dealing  with  this 
subject,  says:  "The  law  contemplates 
that  there  may  be  a  time  when  a  per- 
son, .  .  .  may  be  restored  to  his  prop- 
erty; that  is,  when  he  is  restored  to 
his  reason.  I  do  not  think  he  is  to 
be  left  to  friends.  Their  ignoranfee  of 
the  fact,  carelessness,  or  inattention 
ought  not  to  leave  him  in  bondage  for- 
ever." 

[d]  California.— §1766  of  the  Code 
of  Civil  Procedure  can  be  applied  and 
used  only  in  a  case  where  the  superior 
court  appointed  the  guardian;  it  is  not 
applicable  where  the  insane  person  has 
been  committed  to  an  insane  asylum 
and  no  guardian  appointed.  Aldrich  v. 
Superior  Court,  120  Cal.  140,  52  Pac. 
148;  Kellogg  v.  Cochran,  87  Cal.  192, 
25  Pac.  677,  12  L.  E.  A.  104. 

72.  See  generally  the  statutes,  and 
Ala.  Code,  1907,  §4352,  two  physicians. 
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a  means  of  ascertaining  whether  the  insane  person  has  become  com- 
petent to  manage  himself  and  his  affairs.''' 

(IV.)  Notice  to  Family  or  Guardian.74 — Ijnless  required  by  statute, 
notice  that  an  alleged  insane  person  has  made  application  for  restora- 
tion to  hk  rights  upon  the  ground  that  he  is  no  longer  insane  need 
not  be  given  to  the  family/^  or  guardian/^  or  to  the  ward,"  or  alny 
other  person.^^  Statutes,  however,  frequently  require  such  notice  to 
be  given  to  the  guardian,  if  any,  and  specified  relatives.'* 

(V.)  Inciuiry  and  Determination. —  (A.)  In  General. —  On  the  filing  of 
such  application,  the  court  holds  an  inquiry.^"     The  insane  person 


73.  Such  petition  is  used  only  in 
proceedings  for  the  appointment  of  a 
committee  in  the  first  instance.  Mat- 
ter of  Curtiss,  199  N.  Y.  36,  92  N.  B. 
396,  137  App.  Div.  584,  122  N.  Y.  Supp. 
468;  Matter  of  Zimmer,  15  Hun  (N.  Y.)' 
214;  In  re  Bust,  177  Pa!  340,  35  Atl. 
340. 

74.  Of  proceedings  for  appointment 
of  guardian,  see  supra,  IV,  B,  4. 

Of  proceeding  to  remove  a  guardian, 
during  incompetency,  see  supra,  IV,  B, 
2,  d. 

75.  Cockrill  v.  Cockrill,  79  Fed.  143, 
afflrmed  in  92  Fed.  811,  34  0.  0.  A.  254. 

76.  Cockrill  v.  Cockrill,  79  Fed.  143, 
affirmed  in  92  Fed.  811,  34  0.  C.  A. 
254. 

77.  Jorgenson  v.  Winter,  69  Wash. 
573,  125  Pac.  957. 

.78.  Jorgenson  v.  Winter,  69  Wash. 
573,  125  Pac.  957. 

79.  See  generally  the  statutes,  and 
the  following:  Ariz. — Civ.  Code,  1913, 
§1135.  Oal.— Code  Oiv.  Proc,  §1766. 
Idaho.— Eev.  Code,  1908,  §5787.  lU. 
Rev.  St.,  1913,  ch.  86,  §39.  Minn. 
Rev.  Laws,  1905,  §3831;  Kelly  v.  Kelly, 
72  Minn.  19,  74  N.  W.  899.  Mont. 
Eev.  Code,  1907,  §7767.  Utah.— Comp. 
Laws,  1907,  §4002. 

[a]  Es  parte  proceedings  to  have 
a  lunatic  declared  sane,  brought  with- 
out service  of  notice  upon  the  guardian 
of  such  lunatic,  are  a  nullity  as  well 
as  an  order  made  in  such  proceedings 
removing  the  guardian  without  notice. 
Sims  V.  Sims,  121  N.  C.  297,  28  S.  E. 
407,  61  Am.  St.  Rep.  665,  40  L.  E. 
A.  737.  See  also  In  re  Weis,  16  N.  J. 
Eq.  318,  even  with  the  consent  of  the 
guardian. 

[b]  In  Michigan,  notice  of  the  ap- 
plication of  an  incompetent  person  for 
his  discharge  from  guardianship  on  the 
ground  that  he  has  regained  com- 
petency, must,  he  giyen  to  Uie  next  of 
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kin  or  presumptive  heirs  of  the  ap- 
plicant. Storms  V.  Circuit  Judge,  99 
Mich.  144,  57  N.  W.  1074. 

,80.  See  the  following:  Ala. — ^Code, 
1907,  §4353.  Ariz.^Civ.  Code,  1913, 
§1135.  Cal.— Code  Civ.  Proc,  §1766. 
Idaho.— Rev.  Code,  1908,  §5787.  111. 
Eev.  St.,  1913,  ch.  86,  §39.  Ind. 
Cochran  v.  Amsden,  104  Ind.  282,  3 
N.  B.  934.  Minn. — Eev.  Laws,  1905, 
§3831;  Kelly  v.  Kelly,  72  Minn.  19,  74 
N.  W.  899.  Mo.— Eev.  St.,  1909,  §519. 
Mont.— Eev.  Code,  1907,  §7767.  Utah. 
Comp.  Laws,  1907,  §4002.  Wash.— Jor- 
genson V.  Winter,  69  Wash.  573,  125 
Pac.  957.    Wyo.— Comp.  St.,  1910,  §479. 

[a]  The  purpose  of  the  inquiry  "is 
to  enable  the  court  to  determine 
whether  the  person  previously  ad- 
judged to  be  of  unsound  mind  has  so 
far  regained  his  reason  as  to  be 
capable  of  managing  his  own  estate." 
Cochran  v.  Amsden,  104  Ind.  282,  3 
N.  E.  934. 

[b]  Method  of  Proceeding. — "When 
an  application  is  made  for  a  super- 
sedeas of  the  commission,  the  court 
must  exercise  its  discretion.  The  pre- 
siding judge  may  cause  the  lunatic  to 
be  brought  before  him  for  his  personal 
examination.  He  may  appoint  an  ex- 
pert to  examine  him,  and  report  as  to 
his  condition.  He  may  cause  the  wit- 
nesses to  be  brought  before  him,  and 
examined  in  open  court,  or  he  may 
refer  the  matter  to  a  referee  to  take 
the  evidence  of  the  witnesses,  and 
make  his  report  thereon;  or  he  may 
hear  the  application  upon  affidavits  if 
he  is  satisfied  to  dispose  of  it  in  that 
way.  He  may  also,  in  the  exercise  of 
his  discretion,  although  we  have  found 
no  reported  case  in  this  country  or 
England  where  it  was  done,  order  the 
question  as  to  the  sanity  of  the  al- 
leged lunatic  to  be  tried  before  a  jury. 
But  the  manner  in  which  he  will  ascer- 
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should  be  present  in  person  and  be  examined.^^ 

Statutes  sometimes  provide  for  a  trial  by  jury  in  such  eases  where 
the  application  is  contested,  or  where  the  petitioner  requests  it,  or 
the  finding  of  the  court  is  questioned.^^    The  usual  practice  in  some 


tain  whether  the  alleged  lunatic  has 
become  sane  and  competent  to  take 
care  of  himself  and  his  property,  rests 
in  his  discretion.  .  .  .  The  discretion 
should  be  exercised  with  great  care 
and  patience,  so  as  to  protect  the  al- 
leged lunatic  against  the  wrongful  de- 
privation of  his  liberty  and  property." 
Matter  of  Blewitt,  138  N.  Y.  148,  33 
N.  E.  820. 

[c]  Mandamus  is  a  proper  remedy 
to  compel  the  probate  court  to  proceed 
to  a  hearing  and  determination  of  the 
present  competency  of  one  who  has 
been  adjudged  an  incompetent  person. 
Coot  V.  Willett,  93  Mich.  304,  53  N.  W. 
395.  See  generally  the  title  "Man- 
damus." 

[d]  Continuance  Granted  for  Pur- 
pose of  Contesting  Application. — It  is 
within  the  discretion  of  the  court  to 
refuse  a  continuance  of  a  hearing  in 
a  proceeding  to  restore  an  incompetent 
person  to  mental  capacity,  in  order  to 
allow  a  relative  to  contest  the  applica- 
tion. Guardianship  of  Lovern,  137  Cal. 
680,  70  Pac.  783.  See  generally  the 
title  "Continuances." 

81.  Johnson,  v.  Safe  Deposit  &  Trust 
Co.,  104  Md.  460,  65  Atl.  333  (so  that 
the  tribunal  in  charge  may  be  aided 
by  its  own  observation  of  his  dlppear- 
anee  and  conduct) ;  Matter  of  Hanks, 
3  Johns.  Oh.  (N.  Y.)  567;  In  re  Lowe, 
64  Hun  633,  19  N.  Y.  Supp.  245,  error 
not  to  allow  such  presence  and  exami- 
nation. 

[a]  Where  the  alleged  insane  per- 
son refuses  to  submit  himself  to   the 

jurisdiction  of  the  court,  it  may  dis- 
miss proceedings  to  vacate  a  previous 
proceeding  adjudging  him  insane  and 
appointing  a  committee  of  his  person. 
In  re  Blewitt,  64  Hun  632,  18  N.  Y. 
Supp.  607. 

[b]  The  English  practice  (1)  is  as 
stated  in  the  text  (Matter  of  Gordon, 
2  Ph.  242.  41  Eng.  Eeprint  935;  In  re 
Sombre,  1  Ph.  436,  41  Eng.  Reprint 
697;  Ex  parte  Bumpton,  Mosely  78,  25 
Eng.  Eeprint  281;  Ex  parte  Eerrars, 
Mosely  332,  25  Eng.  Eeprint  423),  (2) 
ailfidavits  alone  not  being  suflScient. 
In  re  Sombre,  1  Ph.  436,  41  Eng.  Ee- 


print 697;  Matter  of  Gordon,  2  Ph.  242, 
41  Eng.  Eeprint  935. 

82.  See  the  following  statutes:  Ala. 
Code,  1907,  §4354.  Ariz.— Civ.  Code, 
1913,  §1135.  Cal.— Code  Civ.  Proc, 
§1766.  Ga.— Code,  1911,  §309.8.  Idaho. 
Eev.  Code,  1908,  §5787.  lU.— Rev.  St., 
1913,  ch.  86,  §39.  Ind.— Burns'  Ann. 
St.,  §3109.  Kan.— Gen.  St.,  1909,  §8485, 
Poran  v.  Healy,  73  Kan.  633,  85  Pac. 
751,  86  Pac.  470,  with  or  without  a 
jury,  as  may  seem  proper  to  the 
court.  Ky.— St.,  1909,  §2160;  Upton's 
Com.  V.  Bush,  135  Ky.  102,  121  S.  W. 
1005.  Md.— Pub.  Gen.  Laws,  1904,  art. 
16,  §116.  Mo.— Eev.  St.,  1909,  §519. 
Mont.— Eev.  Code,  1907,  §7767.  Utah. 
Comp.   Laws,   1907,   §4002. 

[a]  Where  no  jury  is  demanded,  the 
court  may  determine  the  question  of 
the  lunatic's  sanity.  Ferguson  v.  Fer- 
guson (Tex.  Civ.  App.),  128  S.  W.  632. 

[b]  In  the  absence  of  such  a  statute 
it  is  within  the-  discretion  of  the  court 
whether  or  not  to  allow  a  trial  by 
jury.  In  re  Blewitt,  138  N.  Y.  148,  33 
N.  E.  820. 

[c]  Instructions.  —  Instructions  de- 
claring tests  as  to  sanity  which  are 
palpably  erroneous  will  cause  a  reversal 
of  the  proceedings.  Thus  an  instruction 
was  held  to  be  clearly  erroneous  which 
stated  that  the  alleged  insane  person 
was  of  unsound  mind  within  the  mean- 
ing of  the  law,  if,  as  to  his  relations 
to  the  Deity  and  his  family,  he  was 
influenced  by  insane  delusions,  not- 
withstanding he  appeared  to  be  sane 
on  all  other  subjects,  could  talk  in  a 
rational  manner,  knew  the  value  of 
ordinary  merchandise  and  live  stock  as 
ordinarily  dealt  in  by  farmers,  and 
could  make  computations  in  weights 
and  moneys.  Shaf er  v.  Shafer,  181  Ind. 
244,  104  N.  E.  507. 

[d]  Verdict. — ^It  is  proper  for  the 
jury,  if  they  find  for  the  petitioner,  to 
state  that  he  is  of  sound  mind  and 
capable  of  managing  his  estate,  and 
if  they  find  against  the  petitioner,  it 
is  proper  for  them  to  state  that  he 
is  of  unsound  mind  and  incapable  of 
managing  his  estate.  It  is  proper  to 
indicate  the  character  of  a  mental  in- 
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jurisdictions,  however,  is  to  refer  the  matter  to  a  master  to  take  proofs 
as  to  the  state  of  mind  of  the  petitioner,  and  to  report  the  proofs  and 
his  opinion  thereon.^^ 

The  court  upon  granting  a  petition  for  the  restoration  of  the  lunatic 's 
property  has  no  power  to  impose  conditions  or  terms  as  to  the  dis- 
position of  such  property.^* 

(B.)  Effect.  —  The  judicial  determination  that  the  previously  ad- 
judged lunatic  is  of  sound  mind  and  capable  of  taking  care  of  himself 
and  property  and  the  adjudication  of  his  restoration,  ipso  facto  termi- 
nate the  guardianship.^^ 

Collateral  Attack.  —  The  judgment  of  a  court  in  discharging  a  guard- 
ian and  restoring  the  ward's  property  is  not  subject  to  collateral 
attack.^" 

(VI.)  Review.87  —  An  appeal  lies  at  the  instance  of  an  alleged  insane 
or  incompetent  person  from  an  order  refusing  to  terminate  the  guard- 
ianship and  restore  him  to  capacity.**    But  the  guardian  has  no  appeal 


capacity,  for  it  is  not  every  person 
with  impaired  mental  powers  that  can 
be  declared  incapable  of  managing  his 
estate,  nor  is  it  every  person  whose 
mind  is  impaired,  although  he  has 
some  mental  power,  that  is  capable  of 
managing  his  business  affairs.  Cochran 
V.  Amsden,  104  Ind.  282,  3  N.  E.  934. 

83.  Matter  of  Weis,  16  N.  J.  Eq. 
318;  In  re  Eogers,  5  N.  J.  Eq.  46; 
In  re  Blewitt,  138  N.  Y.  148,  33  N.  B. 
820  (it  i&  discretionary  with  the  court 
to  determine  the  manner  in  which  he 
will  ascertain  the  present  sanity  of  the 
lunatic) ;  Matter  of  Hanks,  3  Johns. 
Ch.  (N.  Y.)  567;  In  re  Lowe,  64  Hun 
633,  19   N.  Y.   Supp.  245. 

[a]  "To  refer  the  matter  to  a  mas- 
ter, will  be  found  to  be  the  most  con- 
venient, safe,  and  expeditious  course." 
Matter  of  Weis,  16  N.  J.  Eq.  318. 

[b]  But  though  the  master  reports 
the  proofs  and  his  opinion  thereon,  that 
the  petitioner  is  restored,  the  chancel- 
lor, in  his  discretion,  may  direct  the 
petitioner  to  appear  before  him  for  in- 
spection and  examination.  Eogel's,  an 
alleged  Lunatic,  5  N.  J.  Eq.  46. 

[c]  Where  the  inquiry  is  held  by  a 
master,  "the  guardian,  as  well  as  the 
party  at  whose  instance  the  commis- 
sion was  sued  out,  or  other  person 
interested,  should  have  an  opportunity 
of  appearing  before  the  master,  or  it 
should  satisfactorily  appear  that  the 
proceeding  is  had  with  their  consent." 
In  the  Matter  of  Weis,  16  N.  J.  Eq. 
318. 

84.  Decker's  Case,  36  Pa.  Co.  Ct. 
573. 
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[a]  In  thaJMatter  oi  Dowd,  19  Misc. 
688,  44  N.  Y.  Supp.  1094,  the  court 
said:  "After  the  court  has  exercised 
the  power  conferred  by  section  2343 
of  the  Code,  by  discharging  the  com- 
mittee, it  has  no  further  jurisdiction 
over  the  property  of  the  former  in- 
competent person,  except  to  pass  the 
accounts  of  the  committee.  It  cannot, 
after  discharging  the  committee  and  re-, 
storing  the  property  to  the  incompetent 
person,  order  that  the  committee  pay 
and  distribute  the  estate  of  the  in- 
competent person  among  his  creditors; 
nor  can  it  provide  for  his  own  safe- 
keeping, and  maintenance  and  educa- 
tion, when  required,  of  the  incompetent 
person  and  his  family.  It  is  plain  that 
such  an  order  is  only  to  be  made 
while  the  court  still  exercises  jurisdic- 
tion over  the  property  and  person  of 
the  incompetent  person."  In  this  case 
the  court  refused  to  compel  a  retrans- 
fer  of  such  property  by  persons  to 
whom  such  former  incompetent  person 
had  transferred  it  subsequent  to  the 
committee's  discharge. 

85.  In  re  Scheuer's  Est.,  31  Mont. 
606,  79  Pac.  244. 

86.  McKenzie  v.  Donnell,  151  Mo. 
431,  52  S.  W.  214.  Compare  supra,  III, 
J;  IV,  B,  5,  c. 

87.  Compare  supra,  III,  K;  IV,  B, 
6;   IV,   E,  2,  g;  IV,  E,  3,  b,   (VI). 

88.  State  ex  rel.  Kelly  v.  Probate 
Court,  83  Minn.  58,  85  N.  W.  917  (by 
statute) ;  Hiett  v.  Nebergall,  45  Ohio 
St.   702,   17   N.   E.   558. 

[a]  Certiorari.  —  Previous  to  the 
statute  of  1905,  the  laws  of  Minnesota 
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from  an  order  terminating  the  guardianship,"  though  there  is 
authority  to  the  contrary.^" 

(VII.)  Costs.91  — Generally,  the  question  of  who  shall  be  charged 
with  the  costs  of  the  proceeding  is  a  matter  within  the  discretion  of 
the  court.®^ 

Where  the  judgment  is  tfiat  there  has  been  a  restoration  of  reason, 
the  estate  of  the  insane  person  should  ordinarily  pay    the    costs.'^ 

"Where  the  proceeding  is  unsuccessful,  the  costs,  as  a  general  rule, 
must  be  paid  by  the  losing  petitioner.^*  But  if  the  petitioner  be  the 
insane  person,  the  court  may  nevertheless  charge  the  costs  and  expenses 
against  his  estate,  if  the  proceeding  has  been  instituted  in  good  faith.^'' 


made  no  provision  for  an  appeal  from 
an  order  of  a  probate  court  denying  a 
petition  of  a  person  under  guardianship 
for  incompetency  to  be  restored  to 
capacity,  but  the  proper  proceeding  was 
to  have  such  order  reviewed  by  cer- 
tiorari. State  ex  ret  Kelly  v.  Probate 
Court,  83  Minn.  58,  85  N.-W.  917. 

[b]  Appellant  need  not  give  bonds 
to  prosecute  an  appeal  from  a  decree 
against  the  application  of  one  who  had 
been  put  under  guardianship  as  non 
compos,  to  have  the  letters  of  guard- 
ianship revoked.  McDonald  v.  Morton, 
1  Mass.  543. 

[c]  Court  to  Which  Appeal  Taken. 
In  Pennsylvania,  where  on  an  appeal 
to  the  superior  court  from  an  order 
of  the  court  of  common  pleas  super- 
seding an  inquisition  in  lunacy  and 
proceedings  thereon  because  of  the 
restoration  of  sanity,  it  is  promptly 
made  to  appear  to  the  superior  court 
that  the  value  of  the  alleged  lunatic's 
estate  is  over  $1,500,  the  case  will 
bo  certified  to  the  supreme  court;  it 
being  given  jurisdiction  in  such  cases; 
and  this  is  so  whether  the  appeal  be 
regarded  as  involving  a  money  contro- 
versy, or  as  only  involving  the  ques- 
tion of  the  superseding  of  the  inquisi- 
tion and  proceedings  thereon.  Hull's 
Lunacy,  54  Pa.  Super.  454. 

89.  Eay  v.  Bay,  33  N.  C.  357;  Nimb- 
let  V.  Chaffee,  24  Vt.  628. 

[a]  The  reason  that  a  guardian  is 
denied  an  appeal  from  a  decision  de- 
ciding the  insane  ward  is  no  longer  a 
proper  subject  of  guardianship  is  that 
he  has  no  vested  pecuniary  interest  in 
continuing  the  relation.  Nimblet  v. 
Chaffee,  24  Vt.  628. 

90.  "An  erroneous  judgment  even 
upon  application  of  the  ward,  terminat- 
ing the  guardianship,  is  an  order 
against  the  guardian  in  his    fiduciary 


capacity  representing  all  parties  in  in- 
terest. A  guardian  in  his  fiduciary 
capacity  is  affected  by  the  order  of 
termination,  and  in  the  interest  of  the 
estate  for  the  protection  of  the  es- 
tate of  the  imbecile,  as  well  as  for 
those  who  may  be  dependent  upon  or 
interested  in  the  estate,  should  have  a 
right  to  appeal."  In  re  Kraner,  8  Ohio 
N.  P.  (N.  S.)  217. 

91.  See  generally  the  title  "Costs;" 
10  Standabd  PBGC.  816,  878;  and  supra, 
IV,  E,  2,  h. 

92.  Carter  v.  Beckwith,  128  N.  Y. 
312,  28  N.  B.  582. 

93.  Ind. — Cochran  v.  Amsden,  104 
Ind.  282,  8  N.  E.  934,  under  statutory 
provision.  N".  H. — Palmer  v.  Palmer, 
38  N.  H.  418.  N".  Y.— Matter  of 
M 'Clean,,  2  Johns.  Ch.  440. 

[a]  The  reasonable  expenses  in- 
curred by  the  guardian  of  an  insane 
person,  in  resisting  the  application  for 
a  revocation  of  the  guardianship  on 
the  ground  of  his  restoration  to  sanity, 
when  it  admits  of  any  reasonable  doubt 
and  the  guardian  appears  to  have  in- 
curred the  expenses  in  good  faith,  for 
the  purpose  of  a  proper  inquiry  into 
the  condition  of  the  ward,  are  to  be 
allowed  to  the  guardian  in  the  settle- 
ment of  his  guardianship  account. 
Palmer  v.  Palmer,  38  N.  H.  418. 

94.  'Cochran  v.  Amsden,  104  Ind.  282, 
3  N.  ,E.  934;  Matter  of  Beckwith,  3 
Hun  (N.  Y.)   443. 

95.  Kelly  v.  Kelly,  72  Minn.  19,  74 
N.  W.  899;  Matter  of  Beckwith,  3  Hun 
(N.  Y.)   443. 

[a]  But  In  Matter  of  McClean,  6 
Johns.  Ch.  (N.  Y.)  440,  the  court,  in 
its  discretion,  refused  to  charge  the 
estate  with  costs  even  though  the  peti- 
tioner was  an  insane  person. 

[b]  "The  test  is  not,  and  should 
not  be,  whether,  on  the  hearing,  it  will 
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F.  Foreign  and  Ancillary  GiTaedianship.®^  —  A  committee  or 
guardian  has  no  authority  as  such  over  the  estate  of  the  lunatic 
situated  in  a  foreign  state.'^  However,  the  court  of  ancillary  guardian- 
ship may  in  its  discretion  order  the  personal  estate  to  be  turned  over 
to  the  principal  or  domiciliary  guardian.'*  And  statutes  sometimes 
provide  that  a  foreign  committee  or  gu&rdian  of  a  non-resident  in- 
sane person  may  be  appointed  guardian  of  such  person  in  the  state 
where  ancillary  guardianship  is  necessary,'®  who  may  act  on  his  giving 


always  appear  that  the  insane  should 
be  judicially  and  successfully  restored 
to  capacity,  but  whether  there  ar^e  good 
grounds  in  the  first  instance  reason- 
ably to  believe  that  such  will  be  the 
case."  Kelly  v.  Kelly,  72  Minn.  19, 
74  N.  W.  899. 

[c]  Where  a  woman,  adjudged  an 
incompetent,  applies  to  the  court  for 
the  discharge  of  the  committee  of  her 
person  and  that  she  be  restored  to  per- 
sonal liberty  of  action,  and  this  upon 
the  ground  that  she  has  completely  re- 
covered her  mental  health,  and  the 
court  thereupon  orders  her  committee 
to  show  cause  why  she  should  not  have 
such  relief,  and  a  decision  adverse  to 
her  is  reached  both  in  the  proceeding 
taken  for  the  discharge  of  her  oom- 
mittee  and  in  a  subsequent  proceed- 
ing taken  in  ^another  judicial  depart- 
ment by  habeas  corpus,  the  committee 
of  her  person  is  entitled  to  be  allowed 
out  of  her  property  reasonable  dis- 
bursements and  counsel  fees,  which  he 
paid  or  incurred,  in  both  proceedings. 
Matter  of  Lamer,  39  Misc.  377,  79  N.  Y. 
Supp.   836. 

96.  See  generally  10  Standard  Proc. 
900,  et  seq. 

97.  Matter  of  Neally,  26  How.  Pr. 
(N.  Y.)  402;  Weller  v.  Suggett,  3  Eedf. 
Surr.  (N.  Y.)  249;  Rogers  v.  McLean, 
31  Barb.  (N.'  Y.)  304;  Matter  of  Petit, 
2  Paige  (N.  Y.)  174.  See  more  fully 
12  Standard  Proc.  900,  et  seq.,  as  to 
foreign  and  ancillary  guardianship. 

[a]  An  Illinois  statute  provides 
otherwise.  See  Langmuir  v.  Landes, 
113  111.  App.  134. 

98.  See  the  following:  HI. — ^Lang- 
muir V.  Landes,  113  111.  App.  134.  la. 
Henderson  v.  Harper,  111  Iowa  525, 
82  N.  W.  1000.  La.— Interdiction  of 
Parker,  39  La.  Ann.  333,  1  So.  891. 
Md.— Gerke  v.  Colonial  Trust  Co.,  117 
Md.  579,  83  Atl.  1092.  Miss.— Watt  v. 
Allgood,  62  Miss.  38.  N.  J.— Brown  v. 
Fox    (N.    J.    Eq.),    51    Atl.    621,    dis- 
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cretionary  with  the  court  whether  it 
will  do  this  or  require  appointment  of 
a  resident  guardian  to  take  charge 
thereof.  N.  Y.— Matter  of  Colah,  6 
Daly  308;  Matter  of  Traznier,  2  Eedf. 
Surr.  171.  N.  C. — McNeely  v.  Jamison, 
55  N.  C.  186.  Tenn.- Taylor  v.  Nichols, 
86  Tenn.  32,  5  S.  W.  441;  Clanton  v. 
Wright,  2  Tenn.  Ch.  342.  Ejxg.— New 
York  Security  &  Trust  Co.  v.  Keyser, 
49  Wkly.  Eep.  371;  Thiery  v.  Chalmers, 
Guthrie  &  Co.,  48  Wkly.  Eep.  148; 
Didisheim  v.  London  Bank,  48  Wkly. 
Eep.  501;  In  re  Elias,  3  Mac.  &  G.  234, 
42   Eng.   Eeprint  251. 

See  alsa  10  Standard  Peoc.  904. 

99.  See  the  following:  D.  C— Ann. 
Code,  1910,  §1141.  Kan.— Gen.  St., 
1909,  §4836.  Neb.— Eev.  St.,  1913, 
§1694.  N.  J.— Comp.  St.,  1910,  p.  2783. 
N.  Y.— Code  Civ.  Proc,  §2326;  Matter 
of  Perkins,  2  Johns.  Ch.  124;  Matter 
of  Eollo,  152  App.  Div.  165,  136  N.  Y. 
Supp.  620;  Matter  of  Curtiss,  134  App. 
Div.  547,  119  N.  Y.  Supp.  556;  In  re 
Sawyer,  89  Misc.  582,  153  N.  Y.  Supp. 
701;  Matter  of  Bartelme,  34  Misc.  131, 
69  N.  Y.  Supp.  468. 

[a]  The  jurisdiction  of  the  court  to 
make  an  order  appointing  a  foreign 
committee,  curator  or  guardian  as  a 
committee  within  the  jurisdiction  of 
the  court  depends  upon  whether  it  was 
sufficiently  shown  that  the  alleged  in- 
competent was  a  non-resident  and  has 
been  adjudged  to  be  an  incompetent 
in  the  state  of  his  domicil.  Matter  of 
Curtiss,  134  App.  Div.  547,  119  N.  Y. 
Supp.  556. 

[b]  Finding  of  Foreign  Court. — All 
that  is  necessary  is  that  the  finding  of 
incompetency  by  a  foreign  court  shall 
have  substantially  described  the  same 
incompetency,  which,  by  the  statute  of 
the  state  wherein  the  appointment  is 
desired,  is  made  a  ground  for  the  ap- 
pointment of  a  committee.  Matter  of 
Curtiss,  134  App.  Div.  547,  119  N.  Y. 
Supp.  556. 
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such  security  for  the  discharge  of  his  trust  as  the  court  thinks 
proper.^ 

The  proceedings  for  ancillary  letters  of  guardianship  are  commenced  by 
petition  under  oath.^ 

Where  the  appointment  of  one  guardian  is  purely  ancillary  to  a 
previous  foreign  appointment  of  another  guardian,  if  the  latter  ap- 
pointment is  void,  so  is  the  ancillary  appointment.^ 

V.  COMMITMENT  AND  CUSTODY.  — A.  Op  Insane  Persons 
Generally.*  —  1.  In  General.- — Statutes  in  some  states  provide  the 
proceeding  to  be  taken  to  commit  an  alleged  insane  person  to  an  asy- 
lum or  hospital  for  the  insane.^  Where  such  is  the  case,  the  proceed- 
ings should  show  a  strict  compliance  with  all  the  statutory  require- 
ments.® 

2.  Jurisdiction  and  Venue.^  —  The  court  or  tribunal  having  juris- 
diction of  such  a  proceeding  depends  upon  the  local  statutas,  which 
variously  provide  that  the  application  may  be  made  to  a  judge  of  a 
court  of  record  of  the  city  or  county,®  or  to  a  magistrate  of  a  county, 
or  city  and  county,^  or  to  a  special  commission  or  board  where  one  is 


[e]  In  New  York  there  are  two 
courses  open.  If  tlie  alleged  incompe- 
tent is  a  non-resident  and  has  been  so 
adjudged  in  the  state  of  his  domicil, 
the  court  may,  in  its  discretion,  follow 
the  procedure  specified  in  §2326.  If 
the  alleged  incompetent  is  not  a  non- 
resident or  being  a  non-resident  has  not 
been  so  adjudged  in  the  state  of  his 
domicil,  or  if  the  court  in  its  discre- 
tion declines  to  proceed  under  §2326, 
proceedings  must  be  had  as  prescribed 
in  §2327,  and  an  inquisition  be  issued 
for  the  ascertainment  of  the  fact  of 
incompetency  by  a  commission  or  jury. 
If,  however,  an  order  has  been  made 
under  §2326,  the  procedure  described 
in  §2327  is  not  applicable.  Matter  of 
Curtiss,  134  App.  Div.  547,  119  N.  Y. 
Supp.   556. 

[d]  Where  the  non-resident  commit- 
tee refuses  to  act  in  another  state 
wherein  such  insane  person  has  prop- 
erty, such  state  may  appoint  a  resi- 
dent committee,  without  another  in- 
quisition over  the  person  duly  adjudged 
insane.  In  re  Sawyer,  89  Misc.  582, 
153  N.  T.  Supp.   701. 

1.  D.  C— Ann.  Code,  1910,  §1141. 
Kan.— Gen.  St.,  1909,  §4836,  court  may 
dispense  with  the  filing  of  an  addition- 
al bond,  if  satisfied  with  the  sufficiency 
of  the  amount  of  the  bond  filed  in  the 
state  of  his  appointment.  N.  Y. — Code 
Civ.  Proc,  §2326;  Matter  of  Eollo,  152 
App.  Div.  165,  136  N.  Y,  Supp.  620. 


2.  Matter  of  Curtiss,  134  App.  Div. 
547,  119  N.  Y.  Supp.  556. 

3.  In  re  Bassett,  68  Mich.  348  36 
N.  W.  97. 

4.  Of  insane  persons  charged  with 
crime,  see  infra,  V,  B. 

5.  See  generally  the  statutes,  and 
the  following:  Cal. — Ex  parte  Harcourt 
(Cal.  App.),  150  Pac.  1001;  State  Com. 
in  Lunacy  v.  Eldridge,  7  Cal.  App.  298, 
302,  94  Pac.  597,  600.  N.  Y.— Washer 
V.  Slater,  67  App.  Div.  385,  73  N.  Y. 
Supp.  425.  Pa.— Brickway 's  Case,  80 
Pa.  65.  S.  D. — McMahon  v.  Mead,  30 
S.  D.  515,  139  N.  W.  122. 

[a]  Not  Criminal. — Such  proceed- 
ings are  in  no  sense  criminal  in  nature. 
McMahon  v.  Mead,  30  S.  D.  515,  139 
N.   W.   122. 

6.  In  re  Phillips,  158  Mich.  155,  122 
N.  W.  554;'  In  re  Allen,  82  Vt.  365,  73 
Atl.  1078,  26  L.  E.  A.  (N.  S.)  232. 
See  also  Ex  parte  Harcourt  (Gal.  App.), 
150  Pac.  1001. 

7.  As  to  jurisdiction  of  courts  over 
insane  persons  generally,  see  supra,  II. 

8.  See  the  following:  Fla. — Gen.  St., 
1906,  §1200.  111.— Eev.  St.,  1913,  ch. 
85,  §3.  Kan.— Gen.  St.,  1909,  §8464. 
Mass. — Acts,  1909,  ch.  504,  §29.  Mich. 
Howell's  St.,  §3656.  '  Minn.  — Eev. 
Laws,  1909,  §1916-3.  N.  Y.— Laws, 
1909,  ch.  32,  §80;  Washer  v.  Slater,  67 
App.  Div.  385,  73  N.  Y.  Supp.  425. 

9.  See  the  following:  Cal.— Pol. 
Code,    §2168.       Ind.— Burns'    Ann.    St., 
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provided  by  law  for  the  purpose,^"  or  a  justice  of  the  supreme  court 
of  the  judicial  district,^^  or  a  clerk  of  the  superior  court  of  the 
eounty,^^  in  which  the  alleged  insane  person  resides,^^  or  wherein  he 
may  be  found,  if  a  non-resident  of  the  state.^* 

3.  By  Whom  Application  for  Made.^^  —  The  statutes  variously  pro- 
vide who  may  apply  for  an  order  committing  an  alleged  insane  per- 
son to  an  asylum;  thus  it  is  provided  that  any  person,^^  the  father 
or  mother.^''  the  husband  or  wife/*  brother  or  sister,^^  or  the  ehild^" 


1914,    §3691,    et   seq.     N.   C— Revisal, 
1905,   §4580. 

10.  la.  Code,  §2264;  Inhab.  of  East- 
port  V.  Belfast,  40  Me.  262,  selectmen 
of  towns  constitute  the  board. 

11.  N.  Y.  Laws,  1909,  ah.  32,  §80; 
"Washer  v.  Slater,  67  App.  Div.  385,  73 
N.  Y.  Supp.  425. 

12.  N.  C.  Eevisal,  1905,  §4575. 

13.  See  the  following:  Cal.— Pol. 
Code,  §2168.  Kan.— Gen.  St.,  1909, 
§8464.  Minn.— Eev.  Laws,  1909,  §1916- 
3.  N.  Y.— Laws,  1909,  ch.  32,  §80; 
Washer  v.  Slater,  67  App.  Div.  385,  73 
N.  Y.  Supp.  425. 

[a]  Where,  during  an  investigation 
by  a  probate  judge  of  an  application 
for  the  admission  of  an  indigent  in- 
sane person  to  the  insane  asylum,  it 
appears  that  such  person  has  not  ac- 
quired a  legal  settlement  in  his  county, 
he  is  not  ousted  of  jurisdiction,  nor 
can  he  refuse  for  that  reason  to  make 
the  desired  order  of  admission;  and  he 
should  order  the  expense  to  be  paid 
by  his  county  in  the  first  instance,  leav- 
ing the  question  of  residence  and  of 
the  county  finally  liable  for  such  sup- 
port to  be  determined  as  provided  by 
statute.  Palmer  v.  Kalamazoo  Circ. 
Judge,  83  Mich.  528,  47  N.  W.  355. 

14.  Kan.  Gen.  St.,  1909,  §8464;  Em- 
merich V.  Thorley,  35  App.  Div.  452, 
54  N.  Y.  Supp.  791. 

15.  As  to  who  may  make  applica- 
tion for  inquisition,  see  supra,  III,  C, 
2;  for  guardianship  over  insane  person, 
see  supra,  IV,  B,  3,  b. 

16.  See  the  following:  Conn. — Por- 
ter V.  Hitch,  70  Conn.  235,  39  Atl.  169, 
39  L.  E.  A.  353.  Ga.^Code,  1911, 
?3092;  Slaughter  v.  Heath,  127  Ga.  747, 
57  S.  E.  69,  27  L.  E.  A.  (N.  S.)  1. 
Til.— Eev.  St.,  1913,  ch.  85,  §3.  Ind. 
Burns'  Ann.  St.,  1914,  §3692,  a  respect- 
nble  citizen  of  the  proper  county.  Kan. 
Gen.  St.,  1909,  §8464.  Mass.— Eev. 
Laws,  1902,  ch.  87,  §119;  In  re  Eob- 
erts,    202    Mass.    536,    88    N.     B.     927. 
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N.  H. — Merrimack  County  v.  Concord, 
39  N.  H.  213.  N.  Y.— Laws,  1914,  ch. 
307,  §82  (anyone  with  whom  an  al- 
leged insane  person  may  reside  or  at 
whose  house  he  may  be) ;  Washer  v. 
Slater,  67  App.  Div.  385,  73  N.  Y. 
Supp.  425.  Pa. — Brickway's  Case,  80 
Pa.  65  (any  respectable  person);  Shen- 
ango  Twp.  v.  Wayne  Twp.,  34  Pa.  184; 
Juniata  County  v.  Overseers  of  Poor, 
22  Pa.   Super.  187. 

[a]  Under  the  Florida  statute,  the 
petition  must  be  signed  by  five  reput- 
able citizens,  not  more  than  one  of 
whom  shall  be  a  relative  of  the  alleged 
insane   person.      Gen.    St.,   1906,   §1200. 

[b]  In  North  Carolina  "any  respect- 
able citizen,  residing  in  the  county  of 
the  alleged  insane  person."  Eevisal, 
1905,  §4575. 

17.  See  the  following:  Mich.— How- 
ell's St.,  §3656.  Minn.— Eev.  Laws, 
Supp.  1909,  §1916-3.  N.  H.— Davis  v. 
Merrill,  47  N.  H.  208.  N.  Y.— Insanity 
Law,  §82,  Laws  1914,  ch.  307;  Washer 
V.  Slater,  67  App.  Div.  385,  73  N.  Y. 
Supp.  425.  Pa. — Shenango  Twp.  v. 
Wayne  Twp.,  34  Pa.  184. 

18.  See  the  following:  Me. — LaWs, 
1907,   ch.  50,   p.  50.      Mich.— Howell 'a 

St.,    §3656.     Minn Eev.   Laws,   Supp. 

1909,  §1916-3.  N.  Y.— Laws,  1914,  ch. 
307,  §82;  Washer  v.  Slater,  67  App. 
Div.  385,  73  N.  Y.  Supp.  425. 

19.  See  the  following:  Mich. — ^How- 
ell's St.,  §3656.  Minn.— Eev.  Laws, 
Supp.  1909,  §1916-3.  N.  Y.— Laws, 
1914,  ch.  307,  §82;  Washer  v.  Slater, 
67  App.  Div.  385,  73  N.  Y.  Supp.  425. 

20.  See  the  following:  Minn.  Eev. 
Laws,  1909,  §1916-3;  N.  Y.  Laws,  1914, 
oh.  307,  §82;  Washer  v.  Slater,  67  App. 
Div.  385,  73  N.  Y.  Supp.  425. 

[a]  A  son-in-law  has  no  authority  to 
make  such  an  application  by  virtue 
only  of  such  relation,  not  being  a 
"child  of  the  alleged  insane  person" 
within    the    meaning    of     the     statute. 
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of  an  alleged  insane  person,  or  the  next  of  kin  available,^^  or  a  relative 
or  friend,^^  or  the  committee  or  guardian  of  such  person,^^  or  any 
officer  of  any  well  recognized  charitable  institution  or  home,^''  or  any 
overseer  or  superintendent  of  the  poor  of  the  town  or  county  in  which 
any  alleged  insane  person  may  be,^°  or  any  peace  oiEcer  within  the 
county,^"  or  the  state  board  of  insanity,-^  may  make  such  application. 

4.  Petition  or  Affidavit,  etc.  —  The  person  applying  for  an  order 
of  commitment  does  so,  under  some  statutes,  by  presenting  a  verified 
petition  containing  a  statement  of  the  facts  upon  which  the  allegation 
of  insanity  is  based  and  because  of  which  the  application  for  the 
order  is  made.^*  Under  other  statutes,  however,  the  proceedings  are 
instituted  merely  by  filing  an  af&davit  averring  that  in  affiant's  opinion 
the  person  named  is  a  fit  subject  for  admission  to  an  asylum  for  the 
insane.^® 

Certificate  of  Medical  Examiners.  —While  under  some  statutes  the  ap- 
plication for  the  order  of  commitment  must  be  accompanied  by  a  cer- 
tificate of  lunacy  made  by  a  designated  number  of  qualified  medical 
examiners,^"  under  others,  it  is  merely  required  that  the  petition  be 


Washer  v.  Slater,  67  App.  Div.  385,  73 
N.  Y.-  Supp.  425. 

21.  N.  Y.  Laws,  1914,  eh.  307,  §82. 

22.  See  the  following:  Cal. — Matter 
of  Lambert,  134  Cal.  626,  66  Pae.  851, 
86  Am.  St.  Eep.  296,  55  L.  E.  A.  856. 
Me.— Laws,  1907,  ch.  50,  p.  50  (any 
blood  relation) ;  Eastport  v.  Belfast, 
40  Me.  262;  Insane  Hospital  v.  Bel- 
grade, 35  Me.  497.  Miss.— 'Code,  1906, 
§3219.  N.  H.— Davis  v.  Merrill,  47  N. 
H.  208,  wife  is  included  in  term 
"friend." 

23.  See  the  following:  Hiim. — ^Eev. 
Laws,  1909,  §1916-3.  N.  H.— Davis  v. 
Merrill,  47  N.  H.  208.  N.  Y.— Laws, 
1914,  ch.  307. 

24.  N.  Y.  Laws,  1914,  ch.  307,   §82. 

25.  Howell's  St^  (Mich.),  §3656;  N. 
Y.  Laws,  1914,  ch.  307,  §82;  Brayman 
V.  Grant,  130  App.  Div.  272,  114  N.  Y. 
Supp.  336;  "Washer  v.  Slater,  67  App. 
Div.  385,  73  N.  Y.  Supp.  425. 

26.  Howell's  St.  (Mich.),  §3656;  N. 
Y.  Laws,  1914,  ch.  307,  §82;  Comrs.  of 
Charities  v.  Richmond,  28  Hun  (N.  Y.) 
488. 

[a]  Insane  Persons  Found  at  Large. 
By  statute  in  some  jurisdictions  it  is 
required  that  insane  persons  found  at 
large  shall  be  arrested  by  any  peace 
ofieer  and  taken  before  a  magistrate 
who  shall  make  such  orders  as  may  be 
necessary  to  keep  him  in  restraint  until 
he  can  be  sent,  by  due  process  of  law, 
to  a  lunatic  asylum.    Ark, — ^Dig.  of  St., 


§4049.    Idaho.— Eev.  Codes,  1908,  §770. 
Mont.— Eev.  Code,  1907,  §1134. 

27.  Mass.  Acts  &  Eesolves,  1909,  p. 
684,   Eev.   Laws,   ch.    87,    §51. 

28.  See  the  following:  Ariz. — ^Civ. 
Code,  1913,  §1199.  Cal.— Pol.  Code, 
§2168;  Ex  parte  Harcourt  (Cal.  App.), 
150  Pac.  1001.  Fla.— Gen.  St.,  1906, 
§1200.  Ga.— Code,  1911,  §3092;  Eeagan 
V.  Powell,  125  Ga.  89,  53  S.  E.  580. 
lU.— Eev.  St.,  1913,  ch.  85,  §3.  Ind. 
Burns'  Ann.  St.,  §3692,  statement,  in 
writing  and  under  oath.  la. — Code, 
§2264,  information.  Kan. — Gen.  St., 
1909,  §8464.  Me.— Laws,  1907,  ch.  50, 
p,  50.  Mass. — Acts,  1909,  ch.  504,  §33. 
Mich.- Howell's  St.,  §3656.  Minn. 
Eev.  Laws,  1905,  §3852.  Neb.— Eev. 
St.,  1913,  §7247.  Nev.— Eev.  Laws, 
1912,  §6162.  N.  Y.— Laws,  1914,  ch. 
307,  §82;  Washer  v.  Slater,  67  App. 
Div.   385,   73   N.  Y.   Supp.   425. 

29.  N.  C.  Eevisal,  1905,  §4575,  pro- 
viding a  form   for   the   affidavit. 

30.  See  generally  the  statutes  and 
the  following:  Cal.— Pol.  Code,  §2170; 
Matter  of  Lambert,  134  Cal.  626,  66 
Pac.  851,  86  Am.  St.  Eep.  296,  55  L. 
E.  A.  856;  Ex  parte  Harcourt  (Cal. 
App.),  150  Pae.  1001.  ,  D.  C.—In  re 
Bryant,  3  Maokey  489.  Fla. — Gen.  St., 
1906,  §§1201,  1202.  111.— Eev.  St.,  1913, 
ch.  85,  §3.  Me.— Laws,  1907,  ch.  50, 
p.  50.  Mass.— Acts,  1909,  ch.  504,  §§31, 
32.  N".  Y.— Laws,  1914,  ch.  307,  §82; 
Sporza  V.  German  Sav.  Bank,  192  N. 
Y.  8,  84  N.  B.  406;  Matter  of  Dickie, 
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accompanied  by  the  names  of  the  witnesses  to  be  examined.^^ 
5,    Notice  of  Application.^^  —  a.    Necessity  for.  —  It  is  well  settled 

that  notice  of  the  application  to  commit  an  alleged  insane  person  to 

an  asylum  should  be  given  to  such  person.^^ 
Where  such  application  is  made  by  an  officer  empowered  by  statute 

to  do  so,  it  is  also  required  under  some  statutes  that  notice  thereof  be 


7  Abb.  N.  '0.  417;  Brayman  v.  Grant, 
130  App.  Div.  272,  114  N.  Y.  Supp. 
336;  Matter  of  Murtaugh,  117  App. 
Div.  302,  102  N.  Y.  Supp.  176;  Washer 
V.  Slater,  67  App.  Div.  385,  73  N.  Y. 
Supp.  425;  Aytrs  v.  Eussell,  50  Hun 
282,  3  N.  Y.  Supp.  838. 

[a]  The  Physicians  May  Unite  in 
One  Certificate,  or  May  Make  More 
Than  One. — Where  they  differ  in  their 
diagnosis  of  the  case,  but  agree  that 
the  patient  is  of  unsound  mind,  two 
certificates  are  necessary,  for  each  must 
contain  the  reasons  which  lead  to  the 
result  arrived'  at.  Where  there  are 
two  certificates  they  need  not  be  sworn 
to  on  the  same  day  or  before  the  same 
judge.  The  law  does  not  regard  the 
personnel  of  the  judge,  but  his  author- 
ity, nor  does  it  require  the  certificate 
to  be  sworn  to  at  the  same  time. 
Matter  of  Approval  of  Medical  Cer- 
tificates of  Insanity,  7  N.  Y.  Supp. 
671,  28  N".  Y.  St.  144. 

[b]  SuiHciency  of  Certificate. — A 
certificate  given  by  physicians  which 
fails  to  state  that  they  had  made 
"due  inquiry  and  personal  examina- 
tion of  the  person"  of  the  alleged  in- 
competent person  as  required  by  stat- 
ute is  insufficient.  Kittery  v.  Dixon, 
96  Me.  368,  52  Atl.  799. 

[e]  A  certificate  of  physicians  is 
sufficient  under  the  provisions  of  the 
Rhode  Island  statute  although  it  is  not 
sworn  to  and  is  not  signed  by  resident 
physicians,  and  which  does  not  state 
that  such  physicians  were  not  officers 
of  an  institution  for  the  care  of  the 
insane.  In  re  Crosswell,  28  R.  I.  137, 
66  Atl.  55. 

[d]  In  Washer  v.  Slater,  67  App. 
Div.  385,  73  N.  Y.  Supp.  425,  a  cer- 
tificate which  showed  that  the  medical 
examiners  did  not  believe  the  alleged 
lunatic  to  be  insane  but  merely  ' '  devil- 
ish" was  declared  to  be  insufficient. 

31.  See  generally  the  statutes  and 
111.  Rev.  St.,  1913,  ch.  85,  §3  (at  least 
one  of  these  witnesses  must  be  a  phy- 
sician);  Kan.  Gen.   St.,  1909,   §8464. 
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32.  See  generally  the  title  "No- 
tice;" "Process;"  "Service  of  Pro- 
cess and  Papers." 

As  to  notice  of  inquisition,  see 
supra,  III,  D;  of  proceedings  to  ap- 
point a  guardian,  see  supra,  IV,  B,  4. 

33.  See  the  following:  Cal.— Pol. 
Code,  §2168,  providing  that  a  copy  of 
the  affidavit  and  warrant  of  arrest 
must  be  personally  delivered  to  the  al- 
leged insane  person  at  the  time  of  the 
arrest.  111.— Rev.  St.,  1913,  ch.  85,  §4; 
Haines  v.  Cearlock,  184  111.  96,  56  N. 
E,  336.  Kan.— Gen.  St.,  1909,  §8465. 
Me.— Laws,  1907,  ch.  50,  p.  51.  Mich. 
Howell's  St.,  §3656.  N.  Y.— Laws, 
1914,  ch.  307,  §82;  Sporza  V.  German 
Sav.  Bank,  192  N.  Y.  8,  84  N.  E.  406; 
Matter  of  Egan,  36  App.  Div.  47,  55 
N.  Y.  Supp.  105;  People  ex  ret  Sullivan 
V.  Wendel,  33  Misc.  496,  68  N.  Y. 
Supp.  948.  Ohio.— Wheeler  v.  State,  34 
Ohio  St.  394,  32  Am.  Eep.  372,  375. 
Pa.— Brickway's  Case,  80  Pa.  65.  Vt. 
In  re  Allen,  82  Vt.  365,  73  Atl.  1078, 
26  L.  E.  A.  (N.  S.)  232,  though  stat- 
ute is  silent  as  to  notice  to  alleged 
incompetent. 

[a]  In  Minnesota,  the  court  cannot 
proceed  to  find  a  person  insane  and 
commit  him  to  an  asylum  without 
bringing  him  into  court,  or  giving  him 
notice  of  the  proceedings  being  taken 
against  him  and  an  opportunity  to 
defend.  State  ex  rel.  Kelly  v.  Kilbourne, 
68  Minn.  320,  71  N.  W.  396. 

[b]  A  statute  is  unconstitutional 
which  authorizes  the  commitment  of  a 
person  alleged  to  be  insane  without 
giving  him  notice  of  the  application 
or  an  opportunity  to  be  heard  and  de- 
fend himself  against  the  charge  before 
being  deprived  of  his  liberty.  Matter 
of  Lambert,  134  Cal.  626,  66  Pae.  851, 
86  Am.  St.  Rep.  296,  55  L.  E.  A.  856, 
Matter  of  Application  of  Clary,  149 
Cal.  732,  87  Pac.  580.  Compare  cases 
cited  infra,  note  40  [e],  holding  that 
statutes .  authorizing  dispensing  with 
notice  in  certain  cases  not  unconsiitu- 
tional. 
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given  to  the  husband  or  wife,^*  father  or  mother  or  next  o£  kin  of 
such  alleged  insane  person,  if  there  be  any  such  known  to  be  residing 
within  the  county,  ^^  and  if  not,  upon  the  person  with  whom  such  alleged 
insane  person  may  reside  or  at  whose  house  he  may  be;^^  and  if  ap- 
plication be  made  by  other  persons,  that  certain  officers  be  notified.^^ 

If  the  required  notice  be  not  given,  the  order  of  commitment  and 
proceedings  thereunder  are  void,^*  and  subject  to  collateral  attack.**^ 

Dispensing  Witli  Notice. —  By   statute   in    some   states,    the   judge   to 

whom  the  application  is  made  may  dispense  with  personal  service 

to  the  alleged  insane  person  and  direct  substituted  service  to  be  made 

"upon  some  person  to  be  designated  by  him.*°     In  such    event,    the 


34.  See  generally  the  statutes,  and 
Howell's  St.  (Mich.),  §3656;  N".  T. 
Laws,  1914,  ch.  307,  §82;  Braymau  v. 
Grant,  130  App.  Div.  272,  114  N.  Y. 
Supp.  336. 

35.  See  generally  the  statutes,  and 
Howell's  St.  (Mich.),  §3656;  N.  Y. 
Laws,  1914,  ch.  307,  §82. 

36.  See  generally  the  statutes,  and 
the  following:  Mich. — Howell's  St., 
§3656.  Nev.— Eev.  Laws,  1912,  §6162. 
N.  Y.— Laws,  1914,  ch.  307,  §82. 

37.  In  re  Roberts,  202  Mass.  536,  88 
N.  E.  927  (overseers  of  poor) ;  Merri- 
mack County  V.  Concord,  39  N.  H.  213, 
selectmen  of  town. 

[a]  Where  the  notice  is  served  upon 
one  member  of  the  board  of  overseers 
it  has  been  held  sufficient.  In  re  Kob- 
erts,  202  Mass.  536,  88  N.  E.  927. 

38.  In  re  Phillips,  158  Mich.  155,  122 
N.  W.  554;  People  ex  rel.  Sullivan  v. 
Wendel,  33  Misc.  496,  68  N.  Y.  Supp. 
948. 

39.  In  re  Phillips,  158  Mich.  155, 
122  N.  W.  554. 

40.  Howell's  St.  (Mich.),  §3656; 
N.  Y.  Laws,  1914,  ch.  307,  §82;  Bray- 
man  V.  Grant,  130  App.  Div.  272,  ir4 
N.  Y.  Supp.  336;  Matter  of  Egan,  36 
App.  Div.  47,  55  N.  Y.  Supp.  105. 

[a]  When  Personal  Notice  May  Be 
Dispensed  With. — The  judge  may  dis- 
pense with  the  giving  of  notice  to  the 
alleged  lunatic  when  it  is  made  to 
appear  that  such  notice  might  be  in- 
jurious or  dangerous  to  the  person  in 
question.  Sporza  v.  German  Sav.  Bank, 
192  N.  Y.  8,  84  N.  B.  406;  People 
ex  rel.  Sullivan  «.  Wendel,  33  Misc. 
496,  68   N.  Y.  Supp.  948. 

[b]  In  Matter  of  Andrews,  126 
App.  Div.  794,  111  N.  Y.  Supp.  417,  it 
is  said:  "It  merely  appears  by  the 
affidavits  of  the  physicians  that  service 
of  such  notice  'would  excite  and  harm 


her'  and  that  reason  is  assigned  in 
the  certificate  of  the  justice.  The 
propriety  of  dispensing  with  personal 
service  of  notice  on  these  facts  was 
addressed  to  the  sound  discretion  of 
the  justice.  It  cannot  be  said  that  the 
facts  were  insufficient  to  confer  juris- 
diction to  dispense  with  such  service." 
[o]  In  Brayman  v.  Grant,  130  App. 
Div.  272,  114  N.  Y.  Shipp.  336,  the 
court  said:  "There  is  nothing  in  the 
statute  stating  for  what  reason  service 
may  be  dispensed  with.  That  seems  to 
be  left  to  the  discretion  of  the  magis- 
trate. In  this  case  the  county  judge 
dispensed  with  personal  service  upon 
two  grounds:  First,  that  plaintiff's  in- 
sanity was  so  pronounced  that  it  was 
unnecessary  to  give  notice,  and,  sec- 
ond, that  notice  would  only  tend  to 
excite  him  and  aggravate  his  trouble. 
Without  specification  in  the  statute  of 
the  ground  upon  which  the  magistrate 
may  dispense  with  notice,  we  think 
that  it  cannot  be  said  that  he  has 
failed  to  state  sufficient  reason  within 
the  discretion  which  seems  to  be  giv- 
en to  him." 

[d]  Where  such  an  order  has  been 
improvidently  made,  it  is  the  duty  of 
the  judge  to  promptly  vacate  his  order, 
leaving  the  parties  to  proceed  upon 
notice  as  required  by  the  statute.  Mat- 
ter of  Egan,  36  App.  Div.  47,  55  N.  Y. 
Supp.   105. 

[e]  Constitutionality  of  Statutes. 
Statutes  containing  the  provision  men- 
tioned in  the  text  have  been  declared 
constitutional.  Sporza  v.  German  Sav. 
Bank,  192  N.  Y.  8,  84  N.  E.  406;  Mat- 
ter of  Andrews,  126  App.  Div.  794,  111 
N.  Y.  Supp.  417.  But  see  Brayman  v. 
Grant,  130  App.  Div.  272,  114  N.  Y. 
Supp.  336;  People  ex  rel.  Sullivan  v. 
Wendel,  33  Misc.  496,  68  N.  Y.  Supp. 
948;  People  ex  rel.  Lefkowitz  v.  Man- 
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judge  should  state  in  a  certificate  to  be  attached  to  the  petition  his 
reason  for  dispensing  with  personal  service  of  such  notice,  and  if  sub- 
stituted service  is  directed,  the  name  of  the  person  to  be  served  there- 
with.*^ 

b.  Form  and  Sufficiency.  —  Statutes  sometimes  provide  the  manner 
in  which  the  notice  shall  be  given.*^ 

6.  Inquiry  and  Determination.*^  —  a.  In  General.  —  Since  there 
can  be  no  commitment  without  an  inquisition  and  determination  that 
the  person  sought  to  be  deprived  of  his  liberty  is  insane,**  the  statutes 
often  require  that  the  court  by  order  fix  such  time  and  place  for  a. 
hearing  and  examination  of  such  person  as  will  give  reasonable  oppor- 
tunity for  the  production  and  examination  of  witnesses.*^ 


hattan  State  Hospital,  33  Misc.  414,  68 
N.  Y.  Supp.  647.  Compare  oases  cited 
■  supra,  note  33  [b]  holding  statute 
authorizing  commitment  without  notice 
unconstitutional. 

41.  Howell's  St.  (Mich.),  §3656;  N. 
Y.  Laws,  1914,  eh.  307,  §82;  Sporza  v. 
German  Sav.  Bank,  192  N.  Y.  8,  84 
N.  E.  406;  Brayman  v.  Grant,  130  App. 
Div.  272,  114  N.  Y.  Supp.  336. 

42.  Though  the  statute  provides  for 
notice  to  the  "overseers  of  the  poor," 
a  notice  addressed  to  the  "overseer 
of  the  poor,"  instead  of  the  "over- 
seers of  the  poor"  is  sufficient.  Ex 
parte  Eoberts,  202  Mass.  536,  88  N.  E. 
927. 

[a]  Presumption  of  Service  Within 
Time  Limited. — An  order  of  the  pro- 
bate court,  entered  on  March  31st,  fix- 
ing April  1st  at  4  o  'clock  in  the  after- 
noon, as  the  time  of  hearing  on  a  peti- 
tion for  the  commitment  of  an  alleged 
insane  person,  and  requiring  service  on 
her  of  notice  of  the  proceedings  at  least 
twenty-four  hours  before  the  time  set, 
and  a  sworn  return  of  service  of  the 
required  notice  dated  March  31st,  fol- 
lowed by  an  order  of  commitment  re- 
citing that  due  notice  as  required  by 
law  and  directed  by  the  court  had  been 
made,  raises  a  fair  presumption  that 
service  was  made  in  time  to  give  the 
court  jurisdiction  to  make  the  order  of 
commitment.  In  re  Schnapka,  149  Mich. 
309,  112  N.  W.  949. 

43.  In  inquisition  proceedings  gen- 
erally, see  supra,  III,  F. 

44.  See  supra.  III,  A. 

[a]  Where  the  statute  prescribes  a 
specific  test  determinative  of  the  ques- 
tion of  insanity — that  is  to  say,  where 
•the  test  thus  prescribed  requires  a  find- 
ing of  a  specifically  defined  character 
of  mental  derangement  to  authorize  or 
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justify  the  commitment  of  the  patient 
to  a  public  hospital  for  the  care  and 
treatment  of  the  insane — then  the  evi- 
dence addressed  to  the  issue  and  the 
findings  of  the  judge  must  measure  up 
to  such  test  in  order  to  sustain  the 
conclusion  that  the  person  is  afBicted 
with  such  form  of  insanity;  otherwise, 
even  though  the  patient  be  not  wholly 
of  sound  mind,  the  order  of  commit- 
ment is  in  excess  of  the  legal  author- 
ity or  jurisdiction  of  the  court  or  judge 
conducting  the  inquisition.  But  "we 
do  not  hold,  nor  should  it  be  held,  that 
it  is  necessary  that  a  finding  or  con- 
clusion from  the  evidence  that  he  is 
disordered  in  mind  to  the  degree  pre- 
scribed should  be  in  the  precise  lan- 
guage of  the  statute.  If  such  finding 
or  conclusion,  however  expressed,  clear- 
ly shows  that  the  patient  is  so  dis- 
ordered in  mind  as  to  endanger  life, 
health,  person  and  property,  and  for- 
that  reason  is  dangerous  to  be  at 
large,  then  it  is  sufficient  to  support 
the  adjudication  and  the  commitment." 
Ex  parte  Harcourt  (Cal.  App.),  150  Pae. 
1001. 

45.  See  the  following:  Cal.— Pol. 
Code,  §2168.  Fla.— Gen.  St.,  1906, 
§1201.  111.— Rev.  St.,  1913,  ch.  85,  §6. 
Me.— Laws,  1907,  ch.  50,  p.  51.  N.  Y. 
Laws,  1914,  ch.  307,  §82. 

[a]  But  an  order  adjudging  peti- 
tioner insane  will  not  be  reviewed  on 
a  writ  of  certiorari  on  the  ground  that 
the  court  had  no  jurisdiction  because 
the  record  does  not  show  that  the 
court  fixed  a  time  and  place  of  the 
examination,  where  the  proceedings  do 
show  that  a  jury  and  witnesses  were 
summoned  for  a  given  time  and  place, 
and  that  petitioner  was  brought  be- 
fore the  court  at  that  time,  and  the 
question  of  his  insanity  examined  into 
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Statutes  variously  prescribe  the  method  of  determining  the  issue 
of  insanity  in  a  commitment  proceeding;*''  thus,  under  some  statutes, 
the  court  hears  and  determines  the  issue,  assisted  by  medical  exam- 
iners;*^ under  others  the  inquest  is  by  a  commission  of  physicians 
appointed  by  the  court,**  or  by  a  permanent  commission,  established 
for  the  purpose,*^  or  liy  a  jury,^°  or  by  the  clerk  of  the  court.'^ 


before  the  jury.  State  ex  ret  Wilhelm 
V.  Third  District  Court,  17  Mont.  411, 
43  Pac.  385. 

[b]  Such  order  is  served  upon  the 
parties  interested  in  the  application 
and  upon  such  other  persons  as  the 
judge  in  his  discretion  may  name. 
Cal.  Pol.  Code,  §2168. 

46.  See  generally  the  statutes. 

47.  See  generally  the  statutes,  and 
Cal.  Pol.  'Code,  §§2169,  2170;  Ex  parte 
Harcourt  (Cal.  App,),  150  Pac.  1001; 
N.  Y.  Laws,  1914,  eh.  307,  §82;  Sporza 
V.  German  Sav.  Bank,  192  N.  Y.  8,  84 
N.  E.  406. 

[a]  Eeferenc©  May  Be  Ordered. 
N.  Y.  Laws,  1914,  eh.  307,  §82. 

[b]  Other  testimony  than  that  of 
the  medical  examiners  may  be  required 
by  the  court,  in  its  discretion.  Cal. 
Pol.  Code,  §2169;  N.  Y.  Laws,  1914, 
ch.  307,   §82. 

48.  See  the  following:  111.— Eev.  St., 
1913,  ch.  85,  §6.  Kan.— Gen.  St.,  1909, 
§§8466,  8467.  Mich. — Grinky  v.  Wayne, 
Probate  Judge,  137  Mich.  49,  100  N. 
W.  171.  Minn.— Eev.  Laws,  1909, 
§1916-3.  Pa.— Brickway's  Case,  80  Pa. 
65  (in  commission  of  three,  at  least  one 
member  must  be  a  physician  and  an- 
other a  lawyer) ;  Juniata  County  v. 
Overseers  of  Poor,  22  Pa.  Super.  187. 

[a]  Under  a  statute  which  provides 
that  "certificates  of  insanity  must  be 
made  by  two  reputable  physicians,  un- 
der oath,  appointed  by  the  probate 
court  of  the  county  where  such  al- 
leged insane  person  resides,  or  is  an 
inhabitant,  to  conduct  the  examina- 
tion," a,  probate  judge  will  not  be 
required  to  proceed  and  determine  the 
sanity  of  an  alleged  insane  person, 
where  the  two  physicians  appointed  by 
him  to  make  an  examination  of  the 
alleged  lunatic  have  not  certified  to 
her  insanity.  Grinky  v.  Wayne  Pro- 
bate Judge,  137  Mich.  49,  100  N.  W. 
171. 

[b]  Such  statutes  are  not  uncon- 
stitutional in  that  they  make  the  order 
of  the  probate  court  depend  upon  the 
certificate    of    non-judicial    persons    as 


the  requirement  amounts  to  nothing 
more  than  a  rule  of  evidence  which 
does  not  deprive  the  alleged  insane 
person  of  vested  rights,  but  safeguards 
those  rights.  Grinky  v.  Wayne  Pro- 
bate Judge,  137  Mich.  49,  100  N.  W. 
171. 

49.  la.  Code,  §2265. 

50.  See  the  following:  Ga. — Code, 
1911,  §3092.  lU.— Eev.  St.,  1913,  ch. 
85,  §5;  People  v.  Gilbert,  115  111.  59, 
3  N.  E.  744.  Kan.— Gen.  St.,  1909, 
§§8466,  8470  (jury  of  four,  one  of  whom 
must  be  a  physician) ;  State  v.  Linder- 
holm,  84  Kan.  603,  114  Pac.  857;  Eoran 
V.  Healy,  73  Kan.  633,  85  Pac.  751,  86 
Pac.  470.  Mich.— Howell's  St.,  §3656. 
Miss.— Code,  1906,  §3219;  Baum  v. 
Greenwald,  95  Miss.  765,  49  So.  836. 

[a]  Jury  trial  (1)  necessary.  See 
In  re  Bryant,  3  Mackey  (D.  C.)  489. 
(2)  Not  demandable  as  matter  of  right 
in  absence  of  statute.  See  In  re  Bresee, 
82  Iowa  573,  48  N.  W.  991;  County  of 
Black  Hawk  v.  Springer,  58  Iowa  417, 
10    N.   W.    791. 

As  to  trial  by  jury  in  proceeding  to 
review  order  of  commitment,  see  infra, 
Y,  A,   7. 

[a]  Oklahoma. — The  law  in  force  in 
the  territory  of  Oklahoma  at  the  time 
of  the  admission  of  the  state  did  not 
give  persons,  charged  with  being  in- 
sane for  the  purpose  of  being  com- 
mitted to  an  insane  hospital  or  asylum 
of  the  state,  a  right  of  trial  by  jury 
on  the  issue  as  to  insanity.  Ex  parte 
Dagley,  35  Okla.  180,  128  Pae.  699,  44 
L.  E.  A.  (N.  S,)  389. 

[b]  Excess  of  Jurors. — Though  a 
statute  provides  that  two  persons,  one 
at  least  of  whom  is  a.  physician,  shall 
with  the  judge  himself  constitute  a 
jury  to  try  the  question  of  a  person's 
insanity,  such  a  proceeding  will  not  be 
rendered  void  by  reason  of  the  fact 
that  the  court  appoints  three  other 
persons,  who,  with  himself,  hold  the 
examination  and  find  the  person  insane. 
State  ex  ret.  Kelly  v.  Kilbourne,  68 
Minn.   320,   71   N.   W.  396. 

51.    N.  C.  Eevisal,  1905,  §4577. 
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h.  The  Order  of  Commitment,  etc.  —  It  having  been  determined  in 
the  manner  prescribed  by  law  that  the  person  proceeded  against  is 
insane,^^  the  statutes  provide  that  the  judge  shall  issue  an  order  for 
the  commitment  of  such  person  to  an  institution  for  the  custody  and 
treatment  of  the  insane,^-'  or  authorizing  some  other  lawful  disposition 
of  the  insane  person.^* 

The  order  of  commitment  of  a  lunatic  need  not  be  inade  in  open 
court ;'°  nor  need  it  be  in  writing,  in  the  absence  of  an  express  pro- 
vision of  s);atute  therefor,^''  or  recorded  or  filed.^' 

The  warrant  of  commitment  provided  for  in  some  states  need  not  set 
forth  the  jurisdictional  matters  as  to  the  residence,  etc.,  of  the  insane 
person,  as  required  in  the  application  for  commitment.^^  Nor  need 
a  warrant  directing  the  temporary  confinement  of  the  insane  person 
set  out  the  reasons  for  its  issuance.^^ 


52.  See  supra,  V,  A,  6,  b. 

53.  See  generally  the  statutes,  and 
the  following:  Ariz. — Civ.  Code,  1913., 
§1199.  Cal.— Pol.  Code,  §2171;  Ex  parte 
Harcourt  (Cal.  App.),  150  Pac.  1001. 
Colo.— Ann.  St.,  1912,  §4695.  Conn. 
Gen.  St.,  1902,  §2741;  Pub.  Acts,  1905, 
ch.  38.  Fla.— Gen.  St.,  1906,  §1203. 
Idaho.— Eev.  Code,  1908,  §777.  Kan. 
Gen.  St.,  1909,  §8470;  Foran  v.  Healy, 
73  Kan.  633,  85  Pac.  751,  86  Pac.  470. 
Me.— Laws,  1907,  ch.  50,  p.  51.  Mass. 
Acts  and  Eesolves,  1909,  p.  689.  Mich. 
Howell's  St.,  §3656.  Minn. — Kev.  Laws, 
1909,  §3856-1.  Mont.— Eev.  Code,  1907, 
§1141.  Nev.— Eev.  Laws,  1912,  §7390. 
N.  J.— Comp.  St.,  1910,  p.  2794.  N.  Y. 
Laws,  1914,  ch.  307,  §82;  Washer  v. 
Slater,  67  App.  Div.  385,  73  N.  Y. 
Supp.  425;  Ayers  v.  Eussell,  50  Hun 
282,  3  N.  Y.  Supp.  338. 

[a]  An  order  of  commitment  to  an 
insane  asylum  which  states  that  the 
person  committed  was  a  resident  of  a 
state  industrial  school  does  not  show 
upon  its  face  that  such  person  was 
serving  a  term  of  imprisonment  at  that 
home.  Palmer  v.  Kalamazoo  Circ.  Judge, 
83  Mich.  528,  47  N.  W.  355. 

[b]  In  Indiana  and  Mississippi  the 
county  clerk  issues  a  warrant  to  the 
fheriff  or  other  suitable  person,  and 
directs  how  the  patient  shall  be  taken 
care  of  until  Ife  can  be  committed  to 
the  asylum.  Burns'  Ann.  St.,  1914, 
§§3706,  3712;  Miss.  Code,  1906,  §3220; 
State  V.  Barr,  173  Ind.  446,  88  N.  E. 
604,  sheriff' may  be  required  by  man- 
date to  execute  warrant  commanding 
detention  in  county  jail. 

54.  See  generally  the  statutes,  and 
the    following:    Fla. — Gen.    St.,    1906, 
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§1203,  custody  of  some  tesponsible  per- 
son. Ind.— Burns'  Ann.  St.,  §§7882, 
7883;  Board  of  Comrs.  v.  Moore,  161 
Ind.  426,  68  N.  E.  905.  N.  Y.— Laws, 
1914,  ch.  307,  §82,  custody  of  some 
relative  or  committee. 

55.  Inhab.  of  Amherst  «.  Shelburne, 
11  Gray  (Mass.)   107. 

56.  Inhab.  of  Amherst  v.  Shelburne, 
11  Gray  (Mass.)   107. 

57.  Inhab.  of  Amherst  -P.  Shelburne, 
11  Gray  (Mass.)  107. 

[a]  The  certificate  of  a  probate 
judge  that  satisfactory  proof  has  been 
adduced  showing  that  the  person  there- 
in named  is  insane,  and  that  his  es- 
tate is  insufficient  to  support  him  and 
his  family,  or,  if  he  has  no  family, 
himself,  under  the  visitation  of  in^ 
sanity,  is  all  th^t  is  required  to  ad- 
mit said  person  into  the  insane  asy- 
lum, to  be  supported  at  the  expense 
of  the  county  to  which  he  belongs, 
etc.;  and  the  officers  of  the  asylum  are 
bound  to  act  upon  such  certificate, 
which  is  an  original  document,  and  is 
not  invalidated  by  the  failure  of  the 
probate  judge  to  enter  the  proper  or- 
der in  the  journal  of  the  probate 
court,  as  required  by  statute.  State 
V.  Dunbar's  Estate,  99  Mich.  99,  57 
N.  W.  1103. 

58.  State  v.  Barr,  173  Ind.  446,  88 
N".  E.  604. 

As  to  petition  or  application,  see, 
supra,  V,  A,  4. 

59.  State  v.  Barr,  173  Ind.  446,  88 
N".  E.  604,  holding  that  the  issuance  of 
the  warrant  is  sufficient  evidence  that 
the  clerk  has  decided  that  it  is  "neces- 
sary  that  the  patient  be   confined  in 
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Accompanying  Papers,  etc. — It  is  sometimes  provided  that  when  an 
insane  person  is  committed  to  a  state  institution,  copies  of  the  papers 
and  orders  in  the  proceeding  be  delivered  to  the  superintendent  of  such 
institution,''"  together  with  a  statement  by  the  judge  as  to  the  insane 
person's  financial  condition  and  the  persons  legally  liable  to  maintain 
him.^^ 

c.  Conclusiveness  and  Effect.^^  —  The  order  of  commitment  settles 
nothing  finally  or  conclusively  against  the  person  committed,"^  or  the 
state,**  except  as  to  the  regularity  and  propriety  of  the  commitment."^ 
Nor  is  it  conclusive  as  to  third  persons,®*  and  in  many  jurisdictions, 
it  is  not  even  admissible  against  them  on  the  question  of  insanity." 


the   county   jail   until   he   can   be   ad- 
mitted to  a  hospital  for  the  insane." 

60.  See  the  following:  Oal. — Pol. 
Code,  §2172.  Fla.— Gen.  St.,  1906, 
§1203.  Kan.— Gen.  St.,  1909,  §8471. 
Me.— Laws,  1907,  ch.  50,  p.  "50;  ch.  155, 
p.  176.  Minn. — Eev.  Laws,  1909,  §3856- 
1.  Miss.— Code,  1906,  §3224.  Mont. 
Eev.  'Code,  1907,  §1142;  "Walter  v. 
Mitchell,  25  Mont.  385,  65  Pac.  5.  Neb. 
Rev.  St.,  1913,  §7250.  Nev.— Eev. 
Laws,  1912,  §7390.  N".  Y.— Laws,  1914, 
ch.  307,  §82. 

61.  See  Cal.  Pol.  Code,  §2171;  N.  T. 
Laws,  1914,  ch.  307,  §82. 

62.  Of  determination  on  inquisition, 
see  supra,  III,  J. 

Of  determination  in  proceedings  for 
appointment  of  a  guardian,  see  supra, 
IV,  5,  c. 

63.  Petition  of  Le  Donne,  173  Mass. 
550,  54  N.  E.  244;  In  re  Dowdell,  169 
Mass.  387,  47  N.  E.  1033,  61  Am.  St. 
Eep.  290.  See  also  Naanes  v.  State, 
143  Ind.  299,  42  N.  E.  609; 

[a]  An  adjudication  of  insanity  and 
commitment  thereunder  does  not  create 
a  conclusive  presumption  of  the  con- 
tinuance of  insanity  after  the  dis- 
charge of  the  insane  person  from  the 
asylum.  Mutual  Life  Ins.  Co.  v.  Wis- 
well,  56  Kan.  765,  44  Pac.  996,  35  L. 
R.  A.  258;  Water-Supply  Co.  «.  Eoot, 
56  Kan.  187,  42  Pac.  715;  Walker  v. 
Coates,  5  Kan.  App.  209,  47  Pac.  158. 
As  to  effect  of  discharge  from  asylum, 
see  inpa,  V,   C,  1. 

[a]  In  action  for  malicious  prose- 
cution, order  of  commitment  not  con- 
clusive evidence  against  plaintiff  of  his 
insanity  at  any  time,  or  of  probable 
cause  for  prosecution.  Kellogg  v. 
Cochran,  87  Cal.  192,  199,  25  Pao.  677, 
12  L.  E.  A.  104. 

64.  Goodwin  v.  State,  96  Ind.  550, 


557;  In  Matter  of  Maas,  10  Okla.  302, 
61  Pac.  1057. 

65.  Irh  re  Lewis,  11  Cal.  App.  530, 
105  Pac.  774;  In  re  Johnson,  92  Kan. 
59,  139  Pac.  1161.  See  also  In  Mat- 
ter of  Maas,  10  Okla.  302,  61  Pac. 
1057. 

66.  Frederic  v.  Wilkins,  182  Ala. 
343,  62  So.  518;  Newton  v.  Mutual  Ben- 
efit Life  Ins.  Co.,  76  N.  Y.  426,  32  Am. 
Eep.  335.  See  also  Bond  v.  State,  129 
Tenn.  75,  165  S.  W.  229. 

[a]  An  order  of  commitment  made 
in  an  ex  parte  lunacy  proceeding  is 
not  binding  upon  a  grantee  of  the 
lunatic  in  a  subsequent  proceeding  to 
set  aside  a  deed  on  the  ground  of  in- 
capacity in  the  grantor.  Frederic  v. 
Wilkins,  182  Ala.  343,  62  So.  518. 

67.  See  the  following:  Ala. — Fred- 
eric V.  Wilkins,  182  Ala.  343,  62  So. 
518.  Mass. — Leggate  v.  Clark,  111 
Mass.  308.  Minn. — Knox  «.  Haug,  48 
Minn.  58,  50  N.  W.  934.  Neb.— Dewey 
V.  Allgire,  37  Neb.  6,  9,  55  N.  W.  276, 
40  Am.  St.  Eep.  468,  citing  with  ap- 
proval the  two  preceding  cases  and 
criticizing  Wheeler  v.  State,  34  Ohio  St. 
394,  32  Am.  Eep.  372. 

See  also  People  v.  Willard,  150  Cal. 
543,  89  Pac.  124;  Breedlove  v.  Bundy, 
96  Ind.  319,  evidence  of  insanity  and 
commitment  not  admissible  several 
years  later  to  show  person  offered  as 
witness  incompetent  to  testify. 

[a]  Distinction  Between  Commit- 
ment and  Inquisition  Proceedings.— In 
Leggate  v.  Clark,  111  Mass.  308,  the 
court  said:  "The  demandant  contends 
that  it  is  analogous  to  an  inquisition 
of  lunacy,  or  a  decree  of  a  judge  of 
probate  appointing  a  guardian  of  an 
insane  person,  and  therefore  admissible 
against  strangers.  But  an  inquisition 
of   lunacy   under   the    English    system, 

Vol.  XIII 


544 


INSANE  PERSONS 


7.  Eeview.^^  —  a.  By  Jury  Trial.  —  Statutes  sometimes  provide 
that  if  a  person  ordered  committed,  or  any  friend  or  relative  in  his 
behalf,  are  dissatisfied  with  such  order,  he  may,  within  a  time  desig- 
nated in  such  statutes,  demand  a  rehearing  or  review  thereof,  upon 
which  the  issue  of  insanity  shall  be  tried  by  a  jury.^" 


and  proceedings  under  our  system  to 
appoint  a  guardian  of\  an  insane  per- 
son, are  in  the  nature  of  proceedings 
in  rem,  and  are  designed  to  fix  the 
status  of  the  person  proceeded  against. 
Under  our  system  careful  provision  is 
made  for  notice  to  the  alleged  insane 
person,  and  for  a  full  hearing,  and  the 
decree  fixes  the  status  of  the  ward  as 
an  insane  person  'incapable  of  taking 
care  of  himself.'  The  statutes  give 
the  care  and  management  of  his  person 
and  estate  to  the  guardian  and  take 
from  him  the  -capacity  to  make  con- 
tracts or  to  transfer  his  property.  The 
necessary  effect  of  the  decree  is  that 
the  ward  is  in  law  what  the  decree 
declares  him  to  be,  incapable  of  taking 
care  of  himself,  as  to  all  the  world. 
Otherwise  the  object  of  the  statute 
would  be  entirely  defeated.  .  .  .  But 
an  order  under  the  St.  of  1862,  c.  223, 
§3,  is  not  of  this  character.  It  does 
not  'pretend  to  declare  the  person  com- 
mitted to  the  hospital  to  be  incapable 
of  transacting  business.  It  does  not 
take  from  him  the  care  and  manage- 
ment of  his  estate.  It  affords  a  justi- 
fication for  the  restraint  of  his  person, 
but  is  not  designed  to  fix  his  status." 
To  same  effect,  Dewey  v.  Allgire,  37 
Neb.  6,  9,  55  N.  W.  276,  40  Am.  St. 
Eep.  468.  Compare,  Wheeler  v.  State, 
34  Ohio  St.  394,  32  Am.  Eep.  372,  375, 
holding  that  in  Ohio,  the  court  on  a 
commitment  proceeding  is  required  to 
make  precisely  such  an  adjudication  as 
is  proper  and  sufficient  in  case  of  the 
appointment  of  a  guardian,  and  hence 
the  adjudication  determines,  to  this 
extent,  the  status  of  such  person,  and 
distinguishing  Leggate  v.  Clark,  111 
Mass.  308,  on  this  and  other  grounds, 
[b]  The  finding  of  the  county  board 
of  insanity  is  not  an  adjudication  by 
a  court  of  the  status  of  the  person  and 
is  neither  conclusive  nor  even  admis- 
sible as  an  adjudication  in  a  criminal 
prosecution  of  the  alleged  insane  per- 
son. "Such  an  order  amounts  to  no 
more  than  the  expression  of  an  opinion 
by  any  other  person  or  persons  out 
of   court    as   to    the    mental    condition 
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of  a  defendant's  mind,  except  where 
the  right  of  the  officers  of  the  asylum 
to  confine  and  treat  such  person  is 
called  in  question,  or  in  other  cases  of 
a  kindred  character  which  fall  within 
the  spirit  of  the  law.  authorizing  such 
finding  by  the  board  of  insanity."  In 
the  Matter  of  Maas,  10  Okla.  302,  61 
Pac.  1057. 

68.  Compare  supra,  III,  K;  IV,  B,  6. 
See  generally  the  titles  "Appeals;" 
"Certiorari;"  "Writ  of  Error." 

69.  See  generally  the  statutes,  and 
the  following:  Cal.— Pol.  Code,  §2174. 
Ga.— 'Code,  1911,  §3094;  Eeagan  v. 
Powell,  125  Ga.  89,  53  S.  E.  580.  N.  Y. 
Laws,  1909,  ch.  32,  §83;  Sporza  v.  Ger- 
man Sav.  Bank,  192  N.  Y.  8,  84  N.  B. 
406;  Matter  of  Murtaugh,  117  App.  Div. 
302,  102  N.  Y.  Supp.  176. 

[a]  Constitutional  Kight  to  Jury 
Trial. — ^In  Sporza  v.  German  Savings 
Bank,  192  N.  Y.  8,  84  N.  E.  406,  the 
court  said:  "A  person  aflicted  with  a  , 
disordered  mind  is  not  a  criminal,  nor 
proceedings  instituted  to  commit  such 
person  to  an  asylum  criminal  proceed- 
ings. Under  the  provisions  of  the 
Constitution  'the  trial  by  jury  in  all 
cases  in  which  it  has  been  heretofore 
used  shall  remain  inviolate  forever; 
but  a  jury  trial  may  be  waived  by  the 
parties  in  all  civil  cases  in  the  man- 
ner prescribed  by  law.'  As  we  have 
seen,  the  right  of  a  trial  by  jury  is 
preserved  to  every  person  charged  with 
incompetency  under  the  Insanity  Law, 
by  his  complying  with  the  requirements 
of  that  statute.  The  proceedings,  how- 
ever, being  civil,  such  a  trial  may  be 
waived  by  the  parties  concerned,  under 
the  express  provision  of  the  constitu- 
tion to  which  we  have  referred.  In 
this  case  Mrs.  Sporza  had  the  right  to 
such  a  trial  by  jury  if  she  or  her  friends 
so  demanded.  Neither  she  nor  her 
friends  appear,  by  the  record,  to  have 
demanded  such  a  trial,  although  it  is 
conceded  that  she  had  notice  of  the 
proceedings  to  appoint  a  committee  of 
her  person  and  estate.  She  must,  there- 
fore, be  deemed  to  have  waived  such 
a  trial." 
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The  same  right  of  review  is  sometimes  granted  by  statute  to  any 
person  aggrieved  by  an  order  refusing  to  commit  an  insane  person/" 
If  the  verdict  of  the  jury  be  that  such  person  is  sane,  the  court  or 
justice  discharges  him;'^  but  if  the  verdict  of  the  jury  be  that  such 
person  is  insane,  the  court  certifies  that  fact  and  makes  an  order  of 
recommitment  as  upon  the  original  hearing/^ 

b.  By  Appellate  Court.  —  "While  in  some  jurisdictions  no  appeal 
will  lie  from  the  action  of  the  court  or  tribunal  having  jurisdiction  in 
committing  a  person  to  an  asylum,''^  the  remedy  by  habeas  corpus  being 
deemed  sufficient,^*  in  other  jurisdictions  an  appeal  is  properly  al- 
lowed.'^ 


70.  Cal.  Pol.  Code,  §2174;  N.  T. 
Laws,  1909,  ch.  32,  §83. 

71.  See  generally  the  statutes,  and 
Cal.  Pol.  Code,  §2174;  N.  Y.  Laws, 
1909,    ch.   32,    §83. 

72.  See  generally  the  statutes,  and 
Cal.  Pol.  Code,  §2174;  N.  Y.  Law, 
1909,  eh.  32,  §83. 

73.  People  v.  Gilbert,  115  HI.  59,  3 
N.  E.  744;  Glenn  v.  State,  48  Tex.  Civ. 
App.  229,  107  S.  W.  621. 

[a]  In  People  v.  Gilbert,  115  111.  59, 
3  N.  E.  744,  the  court  said:  "The 
taking  an  appeal  would  suspend  the 
proceeding  and  leave  the  insane  person 
at  large  until  the  appeal,  and,  perhaps, 
further  successive  appeals,  could  be 
decided,  while  there  might  be  necessity 
for  the  person's  own  safety  and  benefit, 
as  well  as  the  safety  of  others,  that 
he  should  be  immediately  placed  in  an 
insane  asylum  for  confinement,  and  to 
receive  medical  treatment  there.  In 
the  case  of  an  appeal  there  is  always 
an  appeal  bond  provided  for,  which  is 
supposed  to  be  a  full  indemnity  against 
all  the  inconvenience  of  delay  from 
the  appeal.  But  an  appeal  bond  would 
be  utterly  useless  in  the  way  of  ob- 
viating or  in  any  way  indemnifying 
against  the  mischief  of  the  delay 
which  would  be  caused  by  the  taking 
of  an  appeal  in  such  a  case  as  this. 
An  appeal  would  frustrate  the  object 
of  the  proceeding — the  immediate  com-, 
mitment  of  a  person  deemed  to  be  in- 
sane, to  an  institution  for  the  insane 
for  safe  keeping  and  treatment." 

74.  People  v.  Gilbert,  115  111.  59,  3 
N.  E.  744. 

As  to  remedy  by  habeas  corpus  for 
relief  from  commitmentj  see  infra,  V, 
C  2 

'75.  In  re  Allen,  82  "Vt.  365,  73  Atl. 
1078,  .26  L.  E.  A.  (N.  S.)  232.  And 
.see:  Hawaii. — Laws,  1909,  Act  149;  In 


re  Atcherley,  19  Hawaii  535,  to  com- 
missioners of  insanity.  la. — In  re 
Bresee,  82  Iowa  573,  48  N.  W.  991; 
Wilson  V.  State,  66  Iowa  487,  24  N. 
W.  9.  Minn. — State  ex  rel.  Kelly"  ■;;. 
Kilbourne,  68  Minn.  320,  71  N.  W. 
396.  Ohio. — In  re  Gunning,  14  Ohio 
C.  0.  507. 

[a]  In  Iowa,  (1)  an  appeal  from 
the  determination  of  the  commissioners 
may  be  had,  but  not  a  rehearing  be- 
fore the  commissioners.  Wilson  v. 
State,  66  Iowa  487,  24  N.  W.  9.  (2) 
To  entitle  a  party  to  a  review  of  the 
finding  of  the  court  in  such  proceed- 
ings upon  appeal  on  the  question  of 
insanity  the  evidence  produced  upon 
the  hearing  must  be  presented  in  the 
record  in  the  supreme  court.  In  the 
Matter  of  Bresee,  82  Iowa  573,  48  N. 
W.  991. 

[b]  Presiuiiptions  on  Appeal. — In  re 
Gunning,  14  Ohio  C.  6.  507,  7  Ohio 
C.  D.  443,  the  court  was  inclined  to 
the  opinion  that  in  the  absence  of  any- 
thing in  the  record  to  show  that  the 
alleged  lunatic  was  not  present  or  was 
deprived  of  his  rights,  it  ought  to  be 
presumed  that  he  "was  so  present  and 
had  a  fair  trial  and  that  the  court 
acted  rightly." 

[c]  On  an  appeal  from  an  order  re- 
fusing to  comliiit  a  person  to  an  in- 
stitution for  the  insane  at  the  charge 
of  a  particular  county,  the  appellate 
court  caB  review  nothing  but  the  rec- 
ord. An  ex  parte  affidavit  filed  in  the 
clerk's  office  of  the  court  below  after 
the  date  of  the  final  order,  cannot  be 
considered.  Pih's  Lunacy,  50  Pa.  Super. 
51. 

[d]  But  where  a  petition  to  commit 
a  person  to  a  state  hospital  for  the  in- 
sane at  the  charge  of  a  particular 
county,  does  not  allege,  and  the  record 
does  not  show,  that  notice  of  the  ap- 
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Proceedings  under  an  order  of  commitment  are  not  stayed  pending 
an  appeal  therefrom,  except  by  an  order  of  the  court,  with  provisions 
made  therein  for  such  temporary  care  or  confinement  of  the  alleged 
insane  person  as  may  be  deemed  necessary.'^'' 

8.  Costs.''  —  By  statute  in  some  states,  if  the  alleged  insane  person 
is  a  poor  or  indigent  person,  the  cost  of  proceedings  to  secure  his  admis- 
sion into  a  state  hospital  is  a  charge  upon  the  county  er  city  and 
county,  from  where  he  is  committed  ;'^  but  if  the  person  sought  to  be 
committed  is  not  a  poor  or  indigent  person,  the  costs  of  the  pro- 
ceedings are  a  charge  upon  his  estate,  or  must  be  paid  by  persons 
legally  liable  for  his  maintenance,  unless  otherwise  ordered  by  the 
judge.'^  If  the  alleged  insane  person  is  adjudged  not  to  be  insane, 
the  judge  may  in  his  discretion,  charge  the  costs  of  the  proceedings  to 
the  person  making  the  application  for  the  order  of  commitment.^" 

B.  Of  Persons  Chaeged  With  Crime."  —  1.  In  General.  —  Upon 
the  acquittal  of  an  accused  on  the  ground  of  insanity,  provision  is 
generally  jnade  under  which  the  court,  if  it  deems  the  discharge  of 
such  person  dangerous  to  the  public  peace  or  safety  by  reason  of  con- 
tinued mental  incompetency,  may  order  him  committed  to  an  institu- 
tion for  the  insane  until  his  sanity  is  restored.*^ 

Likewise,  if  pending  a  trial  of  one  held  on  a  criminal  charge,*^  or 


plication  was  given  to  the  county 
authorities,  or  that  they  were  cited  to 
appear  and  answer,  the  facts  alleged 
in  the  petition  as  to  the  insanity  of 
the  alleged  lunatic,  or  as  to  her  resi- 
dence, are  not  to  be  taken  as  admitted. 
The  court  is  not  bound  to  make  the 
order  without  proof  to  its  satisfaction 
of  the  necessary  jurisdictional  facts, 
and  if  it  refuses  the  order  on  such  a 
condition  of  the  record,  the  appellate 
court  will  presume  that  the  lower  court 
in  so  acting  was  impelled  by  a  legal 
reason.  It  is  not  essential  to  the  af- 
firmance of  its  action  that  that  reason 
appear  of  record.  Pih's  Lunacy,  50 
Pa.  Super.  51. 

76.  See  generally  the  statutes,  and 
Cal.  Pol.  Code,  §2174;  N.  Y.  Laws, 
1909,  ch.  32,  §83.  But  see  la.  Code, 
§2269. 

[a]  But  in  Georgia  an  appeal  by 
the  person  adjudged  by  the  committee 
to  be  insane  suspends  the  judgment  of 
the  ordinary  ordering  him  to  be  com- 
mitted to  the  state  sanitarium,  and 
the  superintendent  thereof  cannot  suc- 
cessfully rely  upon  the  judgment  as 
authorizing  the  confinement  of  the  ap- 
pellant in  that  institution  whilst  the 
appeal  remains  undisposed  of  in  the 
superior  court.  Eeagan  v.  Powell,  125 
Ga.  89,  53  S.  E.  580. 
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[b]  An  appeal  duly  taken  and  per- 
fected from  an  order  of  commitment 
operates  as  a  supersedeas,  subject  to 
the  power  of  the  district  magistrate, 
upon  good  cause  shown,  to  allow  ap- 
prbpriate  action  to  be  taken  for  the 
enforcement  of  his  order  pending  ap- 
peal.    In  re  Atcherley,  19  Hawaii  346. 

77.  See  generally  the  title  "Costs," 
and  compare  supra,  III,  I,  6;  III,  L; 
IV,  B,  7. 

78.  See  generally  the  statutes  and 
Cal.  Pol.  Code,  §2175. 

79.  See  the  statutes  and  Cal. — Pol. 
Code,  §2175.  Miss.— Code,  1906,  §3222. 
Pa. — Brickway's  Case,  80  Pa.  65. 

[a]  In  Iowa  the  code  (§2297)  does 
not  authorize  taxing  the  estate  of  an 
insane  person  with  the  costs  of  a  hear- 
ing as  to  sanity,  or  the  cost  of  com- 
mitment. In  re  Westlake  v.  Scott 
County,  125  Iowa  314,  101  N.  W.  88. 

80.  See  generally  the  statutes,'  and 
the  following:  Oal.— Pol.  Code,  §2175. 
111.— Eev.  St.,  1913,  ch.  85,  §29.  Ind. 
Burns'  Ann.  St.,  §7882. 

81.  Of  insane  persons  generally,  see 
supra,  V,  A. 

82.  See  infra,  Vni. 

83.  See  generally  the  statutes,  and 
the  following:  Ala.— Code,  1907,  §§7178. 
7180;  Granberry  v.  State,  184  Ala.  5, 
63   So.   975;   Ex  parte   Trice,  53  Ala. 
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after  trial  and  before  judgment,**  it  is  suggested  and  found  on  due 
inquiry  that  such  person  is  insane,  the  court  may  order  him  com- 
mitted to  an  institution  for  the  insane,*^  the  trial  or  the  pronouncing 
of  judgment  being  in  the  meantime  suspended.** 


546.  Ariz.— Penal  Code,  1913,  §§1265, 
1267.  Cal.— Penal  Code,  §§1368,  1370; 
In  re  Buchanan,  129  Cal.  330,  61  Pae. 
1120,  50  L.  E.  A.  378;  Gardner  v.  Jones, 
126  Cal.  614,  59  Pae.  126;  People  v. 
Parrell,  31  Cal." 576;  Napa  State  Hos- 
pital V.  Solano  County,  4  Cal.  App.  510, 
88  Pae.  501.  D.  C— Ann.  Code,  1910, 
§927.  Idaho.— Eev.  Codes,  1908,  §8195. 
la.— ^Code,  §2279;  Stone  v.  Conrad,  105 
Iowa  21,  74  N.  W.  910.  Kan.— Laws, 
1911,  ch.  299,  §4.  La.— Act  105,  1896, 
p.  153.  Me.— Laws,  1905,  ch.  104,  p. 
106.  Md.— Pub.  Gen.  St.,  1904,  art. 
59,  §§6,  7.  Mass.— Aets,  1909,  ch.  504, 
§105;  Com.  v.  Spencer,  212  Mass.  438, 
99  N.  E.  266,  Ann.  Cas.  1913D,  552; 
Petition  of  Le  Donne,  173  Mass.  550, 
54  N.  E.  244.  Minn.— Rev.  Laws,  1909, 
§1926-2.  Mo.— Rev.  St.,  1909,  §5208. 
Mont.— Rev.  Code,  1907,  §§9521,  9523, 
9742.  N.  y.--Oode  Crim.  Proc,  §836; 
People  V.  Rhinelander,  2  N.  Y.  Crim. 
335.  Nev.— Rev.  Laws,  1912,  §§7386, 
7390.     Wye— Comp.  St.,   1910,   §470. 

[a]  Constitutionality  of  statutes  of 
this  nature  upheld.  Petition  of  Le 
Donne,  173  Mass.  550,  54  N.  E.  244; 
Biekford  v.  Inhab.  of  Hyde  Park,  173 
Mass.  552,  54  N.  E.  343,  73  Am.  St. 
Rep.  320. 

[b]  In  Indiana  the  governor  deter- 
mines what  disposition  should  be  made 
of  the  prisoner.  Burns'  Ann.  St. 
(Ind.),   §3715. 

84.  See  generally  the  statutes,  and 
Ark.— Kirby's  Dig.,  1904,  §2440;  Dun- 
can V.  State,  110  Ark.  523,  162  S.  W. 
573;  Johnson  v.  State,  97  Ark.  131, 
133  S.  W.  596;  Inee  v.  State,  77  Ark. 
418,  88  S.  W.  818.  Cal.— Penal  Code, 
§§1200,  1201;  People  v.  Walker,  132  Cal. 
137,  140,  64  Pae.  133;  People  v.  Pico, 
62  Cal.  50.  D.  C— Ann.  Code,  1910, 
§927;  Gonzales  v.  United  States,  40 
App.  Cas.  450;  Wagner  v.  White,  38 
App.  Cas.  554.  Idaho. — ^Rev.  Codes, 
1908,  §§7989,  7990.  m.— Rev.  St.,  1913 
ch.  38,  §13.  Ind.— Burns'  Ann.  St., 
§2177.  Mont.— Rev.  Code,  1907,  §§9366, 
9367;  State  v.  Peterson,  24  Mont.  81, 
60  Pae.  809.  Nev.— Rev.  Laws,  1912, 
§§7251,  7252.  N.  Y.— Code  Crim.  Proc., 
§481.    N.  0.— State  v.  Vann,  84  N.  C. 


722,  where  the  claim  of  insanity  was 
made  upon  motion  for  judgment  after 
conviction,  and  a  jury  was  impaneled 
to  try  the  question.  Utah. — ^Comp. 
Laws,  1907,  §4914. 

85.  [a]  '  'At  common  law,  if  a  per- 
son, after  committing  a  crime,  became 
insane,  he  was  not  arraigned  during 
his  insanity,  but  was  remitted  to  prison 
until  such  incapacity  was  removed. 
The  same  was  true  where  he  became 
insane  after  his  plea  of  not  guilty  and 
before  trial."  Crocker  v.  State,  60 
Wis.  553,  19  N.  W.  435.  See  also  Com. 
V.  Spencer,  212  Mass.  438,  99  N.  E. 
266,  Ann.  Cas.  1913D,  552,  wherein 
the  court  said:  "In  the  absence  of  any 
statute  upon  the  ■  subject  it  seems  to 
have  been  the  rule  at  common  law 
that  the  prisoner  at  that  stage  of  the 
case  was  held  in  jail,  under  the  pre- 
cept by  which  he  was  committed,  until 
his  trial,  or  until  released  by  some 
order  of  the  court.  .  .  .  And  such 
seems  to  have  been  the  practice  in  this 
commonwealth  before  St.  1849,  c.  68." 

[b]  "At  common  law  it  appears 
that  if  the  prisoner,  when  called  to  the 
bar  for  sentence,  appeared  to  be  in- 
sane, the  judge  might,  in  his  discretion, 
reprieve  him  until  he  gained  his  senses. 

4  Blackstone,  Commentaries,  p.  396." 
State  V.  Nordstrom,  21  Wash.  403,  58 
Pae.  248,  53  L.  R.  A.  584.  , 

As  to  proceeding  upon  becoming 
sane,  see  infra,  V,  B,  6. 

86.  See  generally  the  statutes,  and 
the  following:   Ala. — State  v.  Brinyea, 

5  Ala.  241.  Ariz.— Penal  Code,  1913, 
§1265.  Ark.— Dig.  of  St.,  §2277;  Dun- 
can V.  State,  110  Ark.  523,  162  S.  W. 
573.  Cal.— Penal  Code,  §1368;  People 
V.  Farrell,  31  Cal.  576;  Napa  State  Hos- 
pital V.  Solano  County,  4  Cal.  App.  510, 
88  Pae.  501.  Idaho.— Rev.  Codes,  1908, 
§8195.  la.— <!ode,  §5540;  State  v. 
Cooper,  151  N.  W.  835;  Stone  v.  Con- 
rad, 105  Iowa  21,  74  N.  W.  910.  Mo. 
Rev.  St.,  1909,  §5207;  State  v.  Church, 
199  Mo.  605,  98  S.  W.  16;  State  v. 
Union  Trust  Co.,  70  Mo.  App.  311. 
Nev.— Rev.  Laws,  1912,  §7387.  N.  O, 
State  V.  Vann,  84  N.  C.  722.  Utah, 
Comp,  Laws,  1907,  §5054. 
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The  rule  is  well  settled  both  by  and  in  the  absence  of  statutory  pro- 
vision that  no  one,  while  insane  shall  be  tried  for  any  crime.*'' 

Provision  is  also  made  for  the  commitment  to  an  institution  for  the 
insane,  of  one  in  confinement  in  a  jail  or  penitentiary**  for  the  com- 


[a]  Proceedings  will  not  be  stayed 

■where  it  is  shown  that  accused  had 
been  discharged  from  asylum,  although 
the  record  of  his  discharge  as  recovered 
was  not  made  until  after  his  escape 
from  the  asylum.  People  v.  Geiger,  116 
Cal.  440,  48  Pae.  389. 

[b]  But  the  trial  court  should  not 
arresit  the  course  of  a  trial  for  the  pur- 
pose of  entering  upon  such  an  inquiry 
upon  a  mere  suggestion  of  defendant's 
counsel  without  any  substantial  evi- 
dence of  the  existence  of  insanity. 
People  V.  Ah  Ting,  42  Cal.  18;  State 
V.  Peacock,  50  N.  J.  L.  34,  11  Atl.  270. 

[c]  The  arraignment  of  the  accused 
and  setting  the  case  for  trial  after  the 
appointment  of  a  commission  will  not 
be  set  aside  where  it  appears  that  the 
commission  subsequently  reported  that 
the  accused  was  not  insane.  State  V. 
Charles,  124  La.  744,  50  So.  699. 

87.  See  the  following:  U.  S.— Nobles 
V.  Georgia,  168  V.  S.  398,  407,  42  L. 
ed.  515,  18  Sup.  Ct.  87;  Youtsey  v. 
United  States,  97  Fed.  937,  38  C.  C. 
A.  362;  United  States  v.  Chisolm,  149 
Fed.  284.  Ark.— TafiCe  v.  State,  23  Ark. 
34.  Cal.— Penal  Code,  §1367;  People 
V.  Tarrell,  31  Cal.  576.  Ga.— Penal 
Code,  1910,  §978;  McGrifE  v.  State 
ex  rel.  Graham,  135  Ga.  259,  69  S.  E. 
115;  Flanagan  v.  State,  103  Ga.  619, 
30  S.  E.  550;  Baughn  v.  State,  100  Ga. 
554,  28  S.  E.  68.  Idaho.— Eev.  Code, 
1908,  §8194.  lU.— People  v.  Gavrilo- 
vich,  265  111.  11,  106  N.  E.  521.  la. 
Code,  §5540;  Stone  v.  Conrad,  105  Iowa 
21,  74  N.  W.  910.  Kan.— J«,  re  Wright, 
74  Kan.  406,  86  Pac.  460,  89  Pac.  678. 
La.— State  v.  Eeed,  41  La.  Ann.  581,  7 
So.  132,  although  his  mental  derange- 
ment may  only  have  supervened  since 
the  date  of  the  crime  charged.  Mich. 
Acts,  1905,  No.  238,  §19;  People  v.  Hall, 
151  N.  W.  687.  Minn.— Eev.  Laws, 
1905,  §5375.  Mo.— Eev.  St.,  1909, 
§5207;  State  v.  Crane,  202  Mo.  54,  100 
S.  W.  422;  State  v.  Church,  199  Mo. 
605,  98  S.  W.  16;  State  v.  Union  Trust 
Co.,  70  Mo.  App.  311.  Mont.— Eev. 
Code,  1907,  §9520;  State  «.  Peterson, 
24  Mont.  81,  60  Pac.  809.  Neb.— Eev. 
St.,  1913,  §9098.  Nov.— Eev.  Laws, 
1912,  §7385.     N.  J.— State  v.  Peacock, 
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50  N.  J.  L.  34,  11  Atl.  270.  N.  Y.. 
People  V.  Ehinelander,  2  N.  T.  Grim. 
335;  People  v.  Lake,  2  Park.  Crim. 
215;  Freeman  v.  People,  4  Denio  9. 
N.  0.-.Eevisal,  1905,  §§4617,  4618; 
In  re  Boyett,  136  N.  C.  415^  48  S.  E. 
789,  a03  Am.  St.  Eep.  944,  67  L.  E.  A. 
972,  1  Ann.  Cas.  729;  State  v. 
Harris,  53  N.  C.  136,  78  Am.  Dec.  27-2. 
Ohio. — State  v.  Myers,  7  Ohio  N.  P. 
638,  8  Ohio  Dec.  679.  Tenn.— Jordan 
V.  State>  124  Tenn.  81,  135  S.  W.  327, 
34  L.  E.  A.  (N.  S.)  1115;  Green  v. 
State,  88  Tenn.  634,  14  S.  W.  489.  Tex. 
Withy  V.  State  (Tex.  Crim.)j  153  S. 
.W.  1146;  Chase  v.  State,  41  Tex.  Crim. 
560,  55  S.  W.  833.  TJtah.^Comp.  Laws, 
1907,  §5052.  Vt.— State  v.  Kelley,  74 
Vt.  278,  52  Atl.  434.  Wash.— State  v. 
Wilson,  69  Wash.  235,  124  Pac.  1125; 
State  ex  rel.  Mackintosh  v.  Superior 
Court,  45  Wash.  248,  88  Pac.  207. 
W.  Va.— State  v.  Harrison,  36  W.  Va. 
729,  15  S.  E.  982,  18  L.  K.  A.  224. 

And  see  generally  the  statutes. 

[a]  Statutes  Declaratory  of  Com- 
mon Law. — 111. — People  v.  Gavrilovich, 
265  111.  11,  106  N.  E.  521.  Tenn. 
Jordan  v.  State,  124  Tenn.  81,  135  S. 
W.  327.  W.  Va.— State  v.  Harrison,  36 
W.  Va.  729,  15  S.  E.  982. 

88.  See  generally  the  statutes,  and 
Ex  parte  Wilsouj  19  Wkly.  N.  Cas. 
(Pa.)  37;  Ex  parte  Briggs,  14  Wkly. 
N.  Cas.  (Pa.)  341;  Baranoski's  Case,  9 
Pa.  Co.  Ct.  264,  all  under  Act  of  May 
14,  1874. 

[a]  In  Capital  Case. — ^The  Acts  of 
May  14,  1874,  and  May  8,  1883,  pro- 
viding for  the  custody  of  insane  per- 
sons charged  with  and  convicted  or 
acquitted  of  crime,  do  not  apply  to 
the  case  of  a  prisoner  convicted  of 
murder  in  the  first  degree;  after  sen- 
tence of  death  has  been  pronounced 
upon  him,  he  is  remitted  by  authority 
of  law  to  the  control  of  the  governor, 
either  for  execution  of  the  sentence, 
commutation  of  it,  or  pardon  in  the 
manner  prescribed  by  law.  Ex  parte 
Wilson,  19  Wkly.  N.  Cas.  (Pa.)  37; 
Ex  parte  Briggs,  14  Wkly.  N.-Cas.  (Pa.) 
341;  Baranoski's  Case,  9  Pa.  Co.  Ct. 
264. 
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mission  of  some  criminal  aet,  and  of  a  person  under  death  sentence 
found  to  be  insane.^* 

But  the  detention  of  the  prisoner  in  an  institution  for  the  insane 
cannot  legally  continue  after  he  recovers  his  sanity,*"  and  he  has  the 
right  at  any  time  to  have  his  sanity  determined  upon  habeas  corpus."^ 

2.  Proceedings  To  Determine  Question  of  Present  Sanity.  —  a. 
Where  Presented  at  Trial.  —  Though  the  court  may  in  the  case  of  one 
insane  at  the  time  of  trial  order  his  commitment  in  an  institution  for 
the  insane  without  any  preliminary  inquiry  by  a  jury  under  some 
statutes,®^  provision  is  generally  made  by  which  the  court  if  it  has 
doubts  as  to  whether  the  accused  is  insane,  may,  and,  under  some 
statutes,  must  inquire  into  the  matter  by  means  of  a  commission,"^ 
or  by  a  trial  by  special  jury,®*  or  otherwise,  as  the  court  may  deem 


89.  See  generally  the  statutes,  and 
the  following:  Ariz.— Penal  Code,  1913, 
§1143.  Cal.— Penal  Code,  §1223.  Mont. 
Eev.  Code,  1907,  §9388.  Nev.— Eev. 
Laws,  1912,  §7274.  Ohio.— Page  & 
Adams  Gen.  Code,  §13,736.  Tenn. 
Green  v.  State,  88  Tenn.  634,  14  S.  W. 
489.     Utah.— Comp.  Laws,  1907,  §4935. 

[a]  In  the  case  of  one  convicted  of 
murder  in  the  first  degree  and  sen- 
tenced to  death,  a  statute  of  this  char- 
acter does  not  alter  the  common-law 
rule  that  to  prevent  the  execution  of 
such  sentences  the  insanity  must  be  of 
such  character  as  to  render  the  prisoner 
incapable  of  understanding  the  nature 
of  the  proceedings  against  him,  and 
his  impending  fate  and  execution. 
In  re  Lang,  77  N.  J.  L.  207,  71  Atl.  47. 

[b]  A  prisoner  in  the  state  prison, 
under  sentence  of  death,  is  not  entitled 
to  his  discharge  therefrom  because  up- 
on an  inquiry  by  the  trial  court  it 
was  found  that  at  the  time  his  mental 
condition  was  inconsistent  with  his 
execution.  In  re  Herron,  79  N.  J.  L. 
67,  73  Atl.  599. 

90.  People  ex  ret.  Peabody  v.  Chan- 
ler,  133  App.  Div.  159,  117  N.  Y.  Supp. 
322. 

As  to  proceedings  upon  becoming 
sane,  see  infra,  V,  B,  6. 

91.  See  infra,  V,  C,  2,  a.    ■ 

92.  See  the  following:  Mass. — Acts, 
1909,  ch.  504,  §103;  Com.  v.  Spencer, 
212  Mass.  438,  99  N.  E.  266.  lifinn. 
Rev.  Laws,  1909,  §§1926-6,  5375.  N.  O. 
Eevisal,  1905,  §4618. 

93.  See  generally  the  statutes,  and 
the  following:  Kan. — Laws,  1911,  ch. 
299,  §4;  In  re  Beebe,  92  Kan.  1026,  142 
Pac.   269.     N.  Y.— 'Code    Crim.    Proc, 


§658,  subd.  2  (this  subdivision  was, 
however,  omitted  by  Laws,  1910,  ch. 
557);  People  v.  Tobin,  176  N.  Y.  278, 
284,  68  N.  E.  359;  People  v.  McElvaine, 
125  N.  Y.  596,  26  N.  E.  929;  People  v. 
Haight,  3  N.  Y.  Crim.  60,  13  Abb.  N. 
C.  197.  Wash. — State  ex  rel.  Mackin- 
tosh V.  Superior  Court,  45  Wash.  248, 
88  Pac.  207. 

[a]  The  New  York  statute  author- 
izes, but  does  not  require,  the  court  to 
appoint  a  commission.  People  v.  Tobin, 
176  N.  Y.  278,  284,  68  N.  E.  359. 

[b]  Opinion  of  Commission  Not 
Binding  Upon  Court. — In  People  v. 
Rhinelander,  2  N.  Y.  Crim.  335,  the 
court  said:  "It  seems  very  clear  that 
the  court  had  full  power  to  review 
the  proceedings  of  the  commission,  and 
adopt  or  reject  their  findings  and  opin- 
ions upon  the  questions  submitted  to 
them  as  the  evidence  and  the  law  may 
require."  See  also  Freeman  v.  People, 
4  Denio   (N.  Y.)   9. 

94.  See  generally  the  statutes,  and 
the  following:  Ala.— Code,'1907,  §7178. 
Ariz.- Penal  Code,  1913,  §1265.  Ark. 
Dig.  of  St.,  §2277;  Hodges  v.  State, 
111  Ark.  22,  163  S.  W.  506;  Duncan 
V.  State,  110  Ark.  523,  162  S.  W.  573; 
Johnson  v.  State,  97  Ark.  131,  133 
S.  W.  596;  Ince  v.  State,  77  Ark.  418, 
88  S.  W.  818.  Cal.— Penal  Code,  §1368; 
People  V.  Farrell,  31  Cal.  576;  People 
V.'  West,  25  Cal.  App.  369,  143  Pac. 
793.  D.  C— Ann.  Code,  1910,  §927. 
Ga.— Flanagan  v.  State,  103  Ga.  619, 
30  S.  E.  550;  Baughn  v.  State,  100  Ga, 
554,  28  S.  E.  68.  HI.— Rev.  St.,  1913, 
ch.  38,  §13;  People  v.  Gavrilovieh,  265 
111.  .11,  106  N.  E.  521.  Kan.— Laws, 
1911,  ch.  299,  §4;  In  re  Beebe,  92  Kan. 
1026,    142    Pac.    269.      Mo.— Rev.     St., 
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1909,  §5207;  State  V.  CliuTeh,  199  Mo. 
605,  98  S.  "W,  16^  Mont.— State  v. 
Peterson,  24  Mont.  81,  60  Pac.  809. 
N.  O.— State  v.  Haywood,  94  N.  C.  847. 
Ohio. — State  v.  Boselot,  69  Ohio  St.  91, 
68  N.  E.  825  (statute  imperative); 
State  V.  South,  7  Ohio  N.  P.  442,  5 
Ohio  Dee.  588.  Tenn. — Jordan  v.  State, 
124  Tenn.  81,  135  S.  W.  327,  34  Lr.  E. 
A.  (N.  S.)  1115.  Tex.— Guagando  v. 
State,  41  Tex.  626  (refusal  to  inquire 
into  sanity  not  cured  by  trying  the 
issue  after  trial  and  conviction) ; 
"Witty  V.  State  (Tex.  Grim.),  153  S.  W. 
1146.  Utah.— Comp.  Laws,  1907,  §5053. 
Wis.— Steward  V.  State,  124  Wis.  623, 
102  N.  W.  1079,  4  Ann.  Cas.  389; 
Crocker  v.  State,  60  Wis.  553,  19  N.  W. 
435. 

[a]  Under  the  Alabama  statute,  it 
is  within  the  discretion  of  the  trial 
court  to  grant  or  refuse  a  motion  to 
execute  an  inquisition  as  to  the  men- 
tal status  of  defendant  at  the  time  of 
the  trial.  Granberry  v.  State,  184  Ala. 
5,  63  So.  975. 

[b]  In  Louisiana,  (1)  however, 
whenever  and  however  presented,  evi- 
dence if  offered,  must  be  received  and 
the  issue  must,  in  some  way,  be  de- 
termined. State  V.  Eeed,  41  La.  Ann. 
581,  _7  So.  132.  (2)  The  judge  may 
appoint  a  commission  of  experts  to  in- 
quire into  the  mental  condition  of  the 
defendant,  or  may  refer  the  issue  to  a 
jury.  State  v.  Charles,  124  La.  744,  50 
So.  699. 

[c]  Court  must  see  reasonable 
ground  (1)  to  doubt  the  sanity  of  per- 
son to  be  tried  before  impaneling  a 
jury  to  inquire  as  to.  Duncan  v.  State, 
110  Ark.  523,  162  S.  W.  573;  State  v. 
Harrison,  36  W.  Va.  729,  15  S.  E.  982, 

18  L.  R,  A.  224.  (2)  If  it  has  no 
doubt  as  to  the  sanity  of  the  accused, 
it  need  not  call  a  special  jury  to  try 
that  question.  Cal. — People  v.  Hettick, 
126  Cal.  425,  58  Pac.  918;  People  v. 
Knott,  122  Cal.  410,  55  Pac.  154;  Peo- 
ple V.  Pico,  62  Cal.  50;  People «.  Stock, 

19  Cal.  App.  748,  127  Pac.  798.  Fla. 
Williams  v.  State,  45  Fla.  128,  152,  34 
So.  279.  Okla.— Maas  v.  Territory,  10 
Okla.  714,  63  Pac.  960,  53  L.  E.  A. 
814.  Pa. — Webber  v.  Com.,  119  Pa. 
223,  4  Am.  St.  Eep.  634;  Hover's  Case, 
37  Pa.  Co.  Ot.  150.  Tenn. — Bonds  v. 
State,  Mart.  &  Y.  143,  17  Am.  Dec. 
795.  Vt.-^State  v.  Kelley,  74  Vt.  278, 
52  Atl.   434.     Wash.— State    v.    Nord- 
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Strom,  21  Wash.  403,  58  Pac.  248,  53 
L.  E.  A'.  584. 

[d]  "If  doubt  as  to  the  sanity  of 
the  defendant  arises  at  any  of  the 
stages  mentioned  in  the  statute,  it 
must  exist  in  the  mind  of  the  court, 
before  the  question  of  defendant's 
insanity  will  be  inquired  into  as  an  in- 
dependent matter;  but  such  a  doubt 
does  not  necessarily  present  itself  by 
the  mere  assertion  of  the  defendant 
that  he  is  insane,  or  even  by  intro- 
duction of  witnesses  on  the  trial  who 
swear  they  do  not  believe  him  to  be 
of  sound  mind.  -The  question  whether 
a  doubt  exists  is  one  that  addresses 
itself  peculiarly  to  the  sound  discre- 
tion of  the  trial  court.  To  it  must 
be  presented  the  reasons  for  asking 
that  such  an  inquiry  be  had,  or  of  its 
own  motion  the  court  may  institute  the 
investigation,  and  to  its  own  sound 
judgment  is  left  the  decision  of  the 
wisdom  of  having  it."  State  v.  Peter- 
son, 24  Mont.  81,  60  Pac.  809. 

[e]  If  there  exists  in  the  mind  of  ' 
the  court  a  doubt  as  to  the  sanity  of 
the  defendant,  as  expressed  in  the  stat- 
ute, means  if  the  court  has  been  ad- 
vised from  a  Reputable  source — that  is, 
if  a  statement  is  made  to  the  court 
by  a  credible  person,  or  persons,  under 
oath  that  the  defendant  is  insane — a 
doubt  is  raised.  While  there  is  a 
judicial  discretion  left  to  the  court  to 
determine  whether  there  exists  in  the 
mind  of  the  court  a  doubt,  neverthe- 
less such  discretion  should  not  be  arbi- 
trarily exercised,  and  its  positive 
declaration  and  statements  as  above  in- 
dicated, that  the  defendant  is  insane, 
necessarily  presents  a  condition  calling 
for  investigation.  The  court  may  look 
to  the  source  of  information,  the  mo- 
tive, opportunity,  etc.,  of  the  party 
making  it,  but  if  the  court  denies  the 
inquiry  by  a  jury,  it  must  do  so'  under 
circumstances  excluding  all  doubt  of 
the  truthfulness  of  the  declaration  that 
the  defendant  is  insane.  Marshall  v. 
Territory,  2  Okla.  Grim.  136,  101  Pac. 
139. 

[f]  Jury  Trial  Not  Always  Matter 
of  Bight. — A  statute  providing  that 
the  court  may  determine  the  question 
of  present  insanity  by  a  jury  or  other- 
wise as  it  deems  most  proper  does  not 
give  a  jury  trial  as  a  matter  of  right. 
Crocker  v.  State,  60  Wis.  553,  19  N.  W. 
435,    court    may,    "in   a   proper    case, 
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best,®^  the  matter  being  to  some  extent  discretionary. 

In  some  states  the  issue  may  be  tried  by  the  jury  trying  the  crim- 
inal charge.^* 

Necessity  for  Plea.sf  —  While  under  some  authorities,  it  is  immaterial 
how  or  in  what  manner  the  question  of  the  present  insanity'*  of  the 


make  such  inquisition  by  a  medical 
commission  or  otherwise."  The  method 
of  making  inquisition  is  left  to  the  dis- 
cretion of  the  court. 

[g]  At  common  law,  if  "there  was 
any  doubt  as  to  whether  the  party  was 
insane,  the  question  was  usually  tried 
in  a  summary  way  by  a  jury.  .  .  . 
In  such  cases,  however,  it  was  in  the 
discretion  of  the  court  whether  to  try 
the  preliminary  question  of  insanity 
by  a  jury,  or  to  adopt  some  other 
mode."  Crocker  v.  State,  60  Wis.  553, 
19  N.  W.  435.  To  the  same  effect: 
Mass. — Com.  v.  Hathaway,  13  Mass. 
299;  Com.  v.  Braley,  1  Mass.  103.  N.  Y. 
Freeman  v.  People,  4  Denio  9,  19.  Eng, 
Queen  v.  Goode,  7  Ad.  &  El.  536,  112 
Eng.  Reprint  572. 

[h]  A  juror  to  be  competent,  must 
not  only  be  indifferent  as  to  the  issue 
to  be  determined,  but  impartial  be- 
tween the  parties.  Freeman  v.  People, 
4  Denio  (N.  Y.)  9.  See  generally  the 
title  "Juries  and  Jurors." 

[i]  Challenges. — The  defendant  is 
not  entitled  to  peremptory  challenges; 
but  challenges  for  cause  may  be  made. 
Freeman  v.  People,  4  Denio  (N.  Y.)  9. 
See  generally  the  title  "Juries  and 
Jurors." 

95.  Johnson  v.  State,  57  Fla.  18,  49 
So.  40;  Crocker  v.  State,  60  Wis.  553, 
19  N.  W.  435. 

[a]  The  mode  of  determining  the 
issue  is  discretionary  with  the  court, 
depending  upon  the  time  and  circum- 
stances under  which  it  is  raised.  State 
V.  Eeed,  41  La.  Ann.  581,  7  So.  132. 
And  see  State  v.  Kelley,  74  Vt.  278, 
52  Atl.  434,  holding  that  question  in 
first  instance  for  the  court,  and  no  re- 
quest for  preliminary  trial  of  sanity 
being  made,  it  is  a  matter  of  dis- 
cretion. 

96.  Com.  V.  Endrukat,  35  Pa.  Co. 
Ct.  571,  holding  that  it  is  within  the 
discretion  of  the  court  whether  it  will 
impanel  a  special  jury  or  leave  the 
question  to  the  jury  impaneled  to  try 
the  case.  But  see  State  v.  Haywood, 
94  N.  C.  847,  disapproving  practice  of 
trying  issue  as  to  guilt  of  defendant 


at  same  time  as  the  issue  as  to  present 
insanity. 

[a]  When  the  question  is  raised 
during  the  progress  of  the  trial,  the 
better  course  seems  to  be  to  submit 
the  special  issue,  with  the  general 
issue,  to  the  jury.  State  v.  Eeed,  41 
La.  Ann.  581,  7  So.  132. 

[b]  Such  Practice  Permissible  at 
Common  Law. — State  v.  Church,  199 
Mo.  605,  98  S.  W.  16;  State  v.  Peter- 
son, 24  Mont.  81,  60  Pao.  809. 

[e]  If  the  jury  fail  to  agree  on  the 
special  Issue  of  insanity,  the  court  shall 
proceed  to  trial  on  the  main  issue  by 
express  provision  of  statute.  French  v. 
State,  93  Wis.  325,  67  N.  W.  706. 

As  to  trial  of  issue  of  insanity  as  a 
defense,  see  infra,  VIII,  C. 

97.  As  to  insanity  as  a  defense  in 
criminal  cases,  see  infra,  "VIII. 

98.  Marshall  v.  Territory,  2  Okla. 
Crim.  136,  101  Pao.  139. 

[a]  It  requires  no  special  or  formal 

(1)  plea  (Ark.— State  v.  Helm,  69  Ark. 
167,  61  S.  W.  915.  Cal.— People  v.  Ah 
Ying,  42  Cal.  18.  Fla.— Johnson  v. 
State,  57  Fla.  18,  49  So.  40.  La.— State 
V.  Eeed,  41  La.  Ann.   581,   7  So.  132), 

(2)  but  may  be  adequately  presented 
orally  (State  v.  Helm,  69  Ark.  167, 
61  S.  W.  915;  State  v.  Eeed,  41  La. 
Ann.  581,  7  So.  132),  (3)  or  the  court 
may  itself  suggest  and  act  upon  its 
own  observation.  State  v.  Eeed,  41 
La.  Ann.  581,  7  So.  132. 

[b]  It  is  immaterial  how  or  in  what 
manner  the  question  of  present  sanity 
is  presented  to  the  court  pending  trial 
of  a  defendant  under  indictment, 
whether  it  is  by  application  for  a  con- 
tinuance, motion  for  a  new  trial,  motion 
in  arrest  of  judgment,  by  ex  parte 
afS.davit,  or  declaration  of  bystanders, 
or  the  court  of  its  own  motion.  All 
that  is  required  is  that  the  court  shall 
make  a  refeord  that  a  doubt  arises  as 
to  the  sanity  of  the  defendant,  where- 
upon an  order  for  impaneling  a  jury 
to  determine  the  issue  is  imperative. 
Marshall  v.  Territory,  2  Okla.  Crim. 
136,  101  Pac.  189. 
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accused  is  raised,  under  others,  a  plea  of  present  insanity  is  necessary 
to  present  the  question  to  the  court.^" 

The  Inquiry.  —  The  issue  upon  a  plea  of  present  insanity  is  confined 
to  the  question  of  defendant's  sanity  at  the  time  of  the  trial  and 
whether  he  is  sane  and  has  the  capacity  to  make  a  rational  defense.^ 

According  to  some  authorities,  upon  this  preliminary  inquiry  the 
sanity  of  one  accused  of  crime  is  not  required  to  be  proved^  beyond 


[c]  When  an  affidavit  is  made  by  a 
respectable  person  that  a  defendant 
charged  with  crime  has  become  insane, 
a  jury  should  be  impaneled  to  try  the 
issue  of  insanity  before  proceeding  with 
the  cause,  and  this  though  the  party 
making  the  affidavit  is  unknown  to 
those  in  attendance  on  the  court.  Guag- 
ando  V.  State,  41  Tex.  626. 

[d]  Mere  assertion  (1)  of  defendant 
(State  V.  Peterson,  24  Mont.  81,  60 
Pac.  809),  (2)  or  suggestion  of  his 
counsel,  without  any  substantial  evi- 
dence as  to  the  existence  of  insanity 
(State  V.  Peacock,  50  N.  J.  L.  34^  11 
Atl.  270.  And  see  Duncan  v.  State, 
llO  Ark._523,  162  S.  W.  573),  (3)  is 
not  sufficient,  but  the  court  must  first 
inquire  for  reasonable  grounds  for  be- 
lieving him  to  be  insane.  Duncan  v. 
State,  110  Ark.  523,  162  S.  "W.  573.  And 
see  supra,  note  94  [c]. 

99.  Dauforth  v.  State,  75  Ga.  614, 
58  Am.  Eep.  480,  by  statute.  And  see 
Jordan  v.  State,  124  Tenn.  81,  91,  135 
S.  W,  327,  34  L.  E.  A.  (N.  S.)  1115, 
plea  verified  by  oath  of  a  friend  of  de- 
fendant proper  practice. 

[a]  Such  plea  (1)  must  be  inter- 
posed before  the  ease  is  submitted  to 
the  jury  (State  v.  "Wilson,  69  Wash. 
285,  124  Pac.  1125),  (2)  if  not  indeed 
before  the-  trial.  Jordan  v.  State,  124 
Tenn.  81,  91,  135  S.  W.  327,  84  L.  B. 
A.   (N.  S.)   1115. 

1.  See  the  following:  U.  S. — Ex 
parte  Charlton,  185  Fed.  880.  Cal. 
People  V.  West,  25  Cal.  App.  369,  143 
Pac.  793,  whether  he  is  mentally  com- 
petent to  make  rational  defense.  111. 
People  V.  Gavrilovich,  265  111.  11,  106 
N.  E.  521.  Ind.— Burns'  Ann.  St.,  §2071. 
la. — State  v.  Arnold,  12  Iowa  479.  La. 
State  V.  Mcintosh,  136  La.  1000,  68  So. 
104.  N.,Y.— People  v.  Ehinelander,  2 
N.  Y.  Grim.  335.  Ohio.— State  v.  Eose- 
lot,  69  Ohio  St.  91,  68  N.  E.  825,  13 
O.  C.  C.  370;  State  v.  O 'Grady,  8  Ohio 
N.  P.  279,  5  Ohio  Dec.  654.  Pa.^Com. 
V.  Simanowicz,  242  Pa.  402,  89  Atl. 
562.    Tenn.— Jordan  v.  State,  124  Tenn. 

Vol.  xm 


81,  135  S.  W.  327,  34  L.  E.  A.  (N.  S.) 
1115,  purely  collateral  issue.  Tex. 
Guagando  v.  State,  41  Tex.  626. 

[a]  The  inquiry  to  be  submitted  to 
a  jury,  in  a  proceeding  under  §5661, 
Wilson's  Eev.  &  Ann.  St.  (Okla.)  1903, 
is:  Whether  the  accused  is  mentally 
competent  to  make  a  rational  defense, 
and  it  is  not  whether  he  is  able  to 
distinguish  between  right  and  wrong. 
Marshall  v.  Territory,  2  Okla.  Grim. 
136,  101  Pac.  139. 

[b]  Exceptions  cannot  be  taken  by 
the  defendant  on  such  preliminary 
trial;  if  errors  occur  they  must  be  cor- 
rected, if  at  all,  by  the  court  com- 
mitting them.  Preeman  v.  People,  4 
Denio   (N.  Y.)   9,  21. 

[c]  Conclusiveness  of  Verdict. — (1) 
A  verdict  of  insanity  is  conclusive  of 
such  fact  at  the  time  thereof.  People 
V.  Farrell,  31  Cal.  576.  (2)  But  the 
finding  of  a  jury  that  the  accused  is 
insane,  and  his  release  on  bail,  is  not 
conclusive  upoii  a  subsequent  trial  after 
the  order  admitting  to  bail  has  been 
set  aside.  Chase  v.  State,  41  Tex. 
Crim.  560,  55  S.  W.  833. 

2.  Jordan  v.  State,  124  Tenn.  81, 
89,  135  S.  W.  327,  34  L.  E.  A.  (N.  S.)  • 
1115,  preponderance  of  evidence  suffi- 
cient. 

[a]  "The  rule  that  the  defendant, 
the  presumption  of  sanity  being  over- 
thrown, must  be  proven  to  be  sane  be- 
yond a  reas6nable  doubt,  is  applicable 
in  criminal  trials,  upon  the  direct  issue 
of  the  guilt  or  innocence  of  the  de- 
fendant. .  .  .  But  it  has  never  been 
applied  in  the  determination  of  pre- 
liminary matters  and  collateral  issues 
in  such  cases.  Public  policy  forbids 
that  it  be  extended  to  such  matters; 
for  it  is  evident  that,  if  it  was,  it 
would  greatly  embarrass  the  enforce- 
ment of  the  criminal  law  with  that 
speed  and  certainty  which  its  admin- 
istration demands. ' '  Jordan  v.  State, 
124  Tenn.  81,  89,  135  S.  W.  327,  34 
L.  E.  A,   (N,  S.)    1115. 
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a  reasonable  doubt.    Others,  however,  apparently  hold  the  contrary.^ 
The  issue  is  determined  upon  such  testimony,  expert  and  other- 
wise, as  is  produced,  and  by  examination  and  observation  of  the  ac- 
cused.*   The  accused  has  the  opening  and  closing  argument.^ 

Instructions  and  Verdict.s  — It  is  sufficient  under  some  statutes  that 
three-fourths  of  the  jurors  agree  upon  the  trial  of  the  issue.' 

Second  Preliminary  Inquiry.  —  The  propriety  of  instituting  a  second 
preliminary  inquiry  into  the  sanity  of  the  accused  at  the  trial  is  a 
matter  resting  in  the  discretion  of  the  court.' 

b.  Where  Presented  After  Conviction  hut  Before  Sentence.  —  If 
after  verdict  and  prior  to  sentence  doubt  arises  as  to  the  sanity  of 
the  person  convicted,  the  court  may  and  under  some  statutes  must 
inquire  into  and  determine  such  question.^  The  method  of  inquiry  to 
be  pursued  is  entirely  within  the  discretion  of  the  court,^"  which 
may  deny  a  jury  trial,  if  it  sees  fit.^^ 

c.  Where  Acquittal  on  Ground  of  Insanity.  —  The  commitment  of 
one  acquitted  on  the  ground  of  insanity  is  treated  elsewhere  in  this 
title.^^ 

d.  Where  Person  Confined  in  Jail  or  Penitentiary.  —  Under  stat- 
utes in  some  states,  if  a  person  in  confinement  on  a  criminal  charge 
is  believed  to,  be  insane,  the  court  of  record  of  the  county  or  judicial 
district  must  institute  a  careful  investigation,^^  with  the  aid  of  a 


3.  See  United  States  v.  Chisolm,  14S 
Fed.  284;  Schissler  v.  State,  122  Wis. 
365,  99  N.  W.  593. 

4.  United  States  v.  Chisolm,  149 
Fed.  284.  See  also  Eeg.  v.  Turton,  6 
Cox  C.  C.  (Eng.)  385;  Eeg.  v.  Davies, 
6  Cox  C.  C.  (Eng.)  826. 

5.  United  States  v.  Chisolm,  149 
Fed.  284. 

6.  See  United  States  v.  Chisolm,  149 
Fed.  284,  for  forms  of  both  instructions 
and  verdict. 

As  to  instructions  on  trial  of  issue 
of  insanity  as  a  defense,  see  infra, 
VIII,  C,  4. 

7.  Page  &  Adams  Gen.  Code  (Ohio), 
§13,609;  State  v.  0 'Grady,  3  Ohio  N.  P. 
279,  5  Ohio  Dec.  654. 

[a]  In  absence  of  statute,  see 
United  States  v.  German,  115  Fed.  987, 
requiring  unanimous  verdict. 

8.  Discretionary  With  Court  To  Per- 
mit More  Than  One  Investigation  of 
the  Insanity  of  Person  Indicted. — No 
person  indicted  for  crime  can  as  a 
matter  of  right  demand  more  than  one 
trial  upon  a  special  plea  of  insanity  at 
the  time  of  trial.  If,  after  such  a 
plea  has  been  found  against  the  per- 
son, the  trial  in  chief  has  been  post- 
poned, it  is  a  matter  within  the  sound 


discretion  of  the  judge  whether  or  not 
another  preliminary  investigation  upon 
the  question  of  insanity  at  the  trial 
should  be  had,  and,  if  so,  to  what  ex- 
tent and  in  what  manner  the  same 
should  be  conducted.  Flanagan  .v. 
State,  103  Ga.  619,  30  S.  E.  550. 

9.  In  re  Chandler,  45  La.  Ann.  696, 
12  So.  884.  And  see  generally  the 
statutes  cited  supra,  V,  B,  1,  note  84. 

10.  Ga. — Spann  v.  State,  47  Ga.  549, 
may  call  jury  if  sees  fit.  La. — State 
v.  Lyons,  113  La.  959,  37  So.  890. 
Wash.— State  v.  Nordstrom,  21  Wash. 
403,  58  Pae.  248,  53  L.  B.  A.  584. 

See  also  supra,  V,  B,  2,  a. 

[a]  No  Formal  Inquiry  Is  Neces- 
sary.— Com.  V.  Schmous,  162  Pa.  326, 
337,  29  Atl.  644;  State  v.  Nordstrom,  21 
Wash.  403,  58  Pac.  248,  53  L.  E.  A. 
584. 

11.  State  V.  Lyons,  113  La.  959,  37 
So.  890.    See  also  V,  B,  2,  a. 

12.  See  infra,  VIII,  E. 

13.  See  generally  the  statutes,  and 
the  following:  Conn.— Gen.  St.,  1902, 
§1472.  Me.— Laws,  1905,  ch.  104,  p. 
106.  Minn.— Eev.  Laws,  1909,  §1926-2. 
N.  Y.— Code  Crim.  Proc,  §836;  People 
V.  Tobin,  176  N.  T.  278,  284,  68  N.  E, 
359.     Wye— Comp.  St.,  1910,  §469. 
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jury  if  he  deems  it  necessary.^*  Under  other  statutes,  the  regularly 
qualified  lunacy  commission  of  the  county  investigates  the  matter,^^ 
or  the  officer  in  charge  of  the  place  where  he  is  confined  is  required 
to  convene  ^  a  lunacy  commission  and  report  the  finding  to  the  gov- 
ernor,^* or  the  court  appoints  a  commission  to  inquire  into  the  matter." 

The  petition  to  have  the  sanity  of  one  imprisoned  determined  must 
certify  that  such  prisoner  is  believed  to  be  insane,^^  and  contain  a 
request  that  such  prisoner  be  removed  to  a  hospital  for  the  insane.^^ 
It  must  be  on  oath  or  affirmation,^"  of  some  person  named  in  the 
statute,^^  and  addressed  to  the  court  having  cognizance  of  the  crime 
with  which  the  prisoner  is  charged,  or  of  the  court  by  which  he  has 
been  convicted,  or  a  law  judge  thereof  .^^ 

An  order  made  in  such  a  proceeding  is  not  res  adjudieata,  as  to 
the  sanity  of  the  accused  at  a  subsequent  time.^^ 

e.  Where  Person  Under  Death  Sentence.  —  Under  statutes  in  some 
states,  if  one  under  death  sentence  is  believed  to  be  insane,  the  officer 
in  charge  of  the  penitentiary,^*  or  a  designated  offieer,^^  files  a  petition 
in  the  proper  court,^*  for  the  purpose  of  having  the  sanity  of  such 


14.  Ala.— Code,  1907,  §7180;  Ex 
parte  Trice,  53  Ala.  546.  Md.— Pub. 
Gen.  St.,  1904,  art.  59,  §7.  N.  Y. 
Code  Grim.  Proc,   §836. 

[a]  A  person  discharged  from  ar- 
rest on  bail  is  not  "in  confinement" 
within  the  meaning  of  the  rule  stated 
in  the  text.  Ex  parte  Trice.  53  Ala. 
546. 

15.  la.  Code,  §2279;  Stone  v.  Con- 
rad, 105  Iowa  21,  74  N.  W.  910. 

16.  Burns'  Ann.  St.  (Ind.),  §3714. 

17.  Minn.  Eev.  Laws,  1909,  §1926-2 
(commission  of  physicians);  Barano- 
ski's  Case,  9  Pa.  Co.  Ct.  264  (three 
citizens,  of  whom  one  shall  be  a  phy- 
sician and  one  a  lawyer) ;  Ex  parte 
Briggs,  14  Wkly.  N.  Cas.  (Pa.)  341. 

18.  Baranoski's  Case,  9  Pa.  Co.  Ct. 
264  (under  Act  of  May  14,  1874);  Ex 
parte  Briggs,  14  Wkly.  N.  Cas.  (Pa.) 
341. 

19.  Baranoski's  Case,  9  Pa.  Co.  Ct. 
264  (under  Act  of  May  14,  1874);  Ex 
parte  Wilson,  19  Wkly.  N.  Cas.  (Pa.) 
37;  Ex  parte  Briggs,  14  Wkly.  N.  Cas. 
(Pa.)   341. 

20.  Baranoski's  Case,  9  Pa.  Co.  Ct. 
264  (under  Act  of  May  14,  1874);  Ex 
parte  Briggs,  14  Wkly.  N.  Cas.  (Pa.) 
341. 

21.  Baranoski's  Case,  9  Pa.  Co.  Ct. 
264;  Ex  parte  Briggs,  14  Wkly.  N.  C. 
(Pa.)   341. 

[a]  Counsel  for  the  prisoner  cannot 
be  the  petitioner  under  a  statute  pro- 
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viding  that  the  warden,  superintendent, 
physician,  or  any  inspector  of  the 
penitentiary  or  prison  in  which  such 
person  is  imprisoned,  or  the  general 
agent  of  the  board  of  charities  may 
make  such  application.  Baranoski's 
Case,  9  Pa.  Co.  Ct.  264. 

22.  Baranoski's  Case,  9  Pa.  Co.  Ct. 
264;  Ex  parte  Briggs,  14  Wkly.  N.  Cas; 
(Pa.)  341,  both  under  Act  of  May  14, 
1874. 

23.  Reeves  v.  State,  186  Ala.  14,  65 
So.  160,  at  the  time  of  trial. 

24.  State  v.  Oteri,  129  La.  921,  57 
So.  269;  Neb.  Rev.  St.,  1913,  §9212. 

25.  Ariz.  Penal  Code,  1913,  §1141 
(county  attorney  of  county  wherein 
prison  is  located);  Cal.  Penal  Code, 
§1221,  district  attorney  of  county 
wherein  prison  is  located. 

26.  Ariz.  Penal  Code,  1913,  §1141; 
Cal.  Penal  Code,  §1221,  both  providing 
for  filing  in  court  of  county  wherein 
prison  located. 

_  [a]  The  only  courts  having  jurisdic- 
tion of  a  petition  to  have  an  insane 
person  under  death  sentence  removed 
to  the  insane  hospital  is  the  court 
having  jurisdiction  of  the  penitentiary 
wherein  the  convict  was  confined,  and 
not  that  in  which  he  was  convicted, 
its  jurisdiction  ceasing  after  judgment 
of  conviction  and  removal  of  accused 
to  the  custody  of  the  penitentiaty 
authorities.  Williams  v.  Williams,  129 
La.  921,  57  So.  178. 
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alleged  insane  criminal  inquired  into.^^ 

Under  some  statutes,  however,  notice  of  the  prisoner's  insanity  is 
given  to  the  judge  of  the  judicial  district  in  which  such  convict  was 
tried  and  sentenced.^* 

The  petition  to  have  the  sanity  of  one  under  death  sentence  deter- 
mined must  show  the  conviction  and  judgment,^^  the  fact  that  the 
defendant  is  believed  to  be  insane,'"  and  contain  a  request  that  the 
question  of  the  defendant's  sanity  be  inquired  into.''^ 

Inquiry.  •^  Under  some  statutes  the  court  upon  the  filing  of  the 
notice  or  petition  immediately  causes  a  jury  to  inquire  into  such 
insanity,'^  or  appoints  a  commission  to  examine  the  convict.^^  Under 
others,  the  sheriff  of  the  county,  with  the  concurrence  of  the  judge  of 
the  court  by  which  the  judgment  was  rendered,  may  summon  a  jury 
to  make  such  inquiry.'*  In  either  case,  the  county  attorney  must 
attend  the  hearing,  and  may  produce  and  compel  the  attendance  of 
witnesses  thereat.'^ 

3.  Order  of  Commitment.  —  It  is  necessary  that  the  order  of  com- 
mitment should  contain  a  judicial  determination  of  the  basic  fact  of 


27.  In    Georgia    and    Pennsylvania 

one  convicted  of  a  capital  ofEense  is 
not  entitled  to  an  inquisition  or  trial 
to  determine  his  sanity.  Penal  Code, 
1910,  §1073;  Cribb  v.  Parker,  119  Ga. 
298,  46  S.  E.  110;  Lee  v.  State,  118  Ga. 
764,  45  S.  E.  628;  Wilson's  Case,  2 
Pa.  Co.  Ct.  575.  For  rule  in  Georgia 
previous  to  enactment  of  Penal  Code, 
§1073,  see  Baughn  v.  State,  100  Ga. 
554,  28  ,S.  E.  68,  88  L.  E.  A.  577. 

28.  Neb.  Eev.  St.,  1913,  §9212;  Page 
&  Adams  Ohio  Gen.  Code,  §13,735. 

[a]  If  the  warden  neglects  to  notify 
(1)  the  judge  that  the  convict  appears 
to  be  insane,  the  judge  should  upon 
proper  information  of  that  fact,  and  a 
prima  facie  showing  that  the  convict 
is  insane,  investigate  the  matter  for 
himself  so  far  as  to  determine  whether 
the  convict  appears  to  be  insane.  Barker 
V.  State,  75  Neb.  289,  103  "N.  W.  1134, 
106  N.  W.  450.  (2)  The  judge  can- 
not refuse  to  make  any  investigation 
of  a  proper  allegation  of  the  insanity 
of  a  person  sentenced  to  death  solely 
upon  the  ground  that  the  warden  has 
not  notified  him  that  such  investiga- 
tion is  necessary.  Barker  v.  State,  75 
Neb.  289,  103  N.  W.  1134,  106  N.  "W. 
450. 

-     29.    See  generally  the  statutes,  and 
Ariz.    Penal    Code,    1913,     §1141;     Cal. 
Penal  Code,   §1221. 
SO.    See  preceding  note. 

31,  See  preceding  note. 

32.  .^±5.— Penal  Code,  1913,   §1221. 


CaJ.— Penal  Code,  §1221.     Ohio.— I 
&  Adams  Gen.  Code,  §13,735. 

[a]  If,  in  the  absence  of  the  notice 
by  the  warden,  the  judge  upon  in- 
vestigation, finds  that  the  convict  ap- 
pears insane,  it  is  his  duty  to  impanel 
a  jury  to  try  the  question  of  insanity. 
But  if,  upon  such  investigation,  he  does 
not  find  such  appearances  of  insanity, 
he  is  not  required  to  call  a  jury  to  in- 
vestigate the  matter,  but  should  dismiss 
the  application.  Barker  v.  State,  75 
Neb.  289,  103  N.  W.  1134,'  106  N.  "W. 
450;  In  re  Barker  (Neb.),  113  N.  W. 
197. 

33.  Neb.  Eev.  St.,  1913,  §9212. 

34.  Ark.— Kirby's  Dig.,  1904,  §2454; 
Ferguson  v.  Martineau,  171  S.  W.  472. 
Ga. — Spann  v.  State,  47  Ga.  549,  under 
early  statute.  Idaho. — ^Eev.  Code,  1908, 
§8016.  ,  Mont.— Eev.  Code,  1907,  §9385. 
Nev.— Eev.  Laws,  1912,  §7271.  Utah. 
Comp.  Laws,  1907,   §4932. 

[a]  If  the  superintendent  of  the 
penitentiary  refuses  the  sheriff  the 
custody  of  the  defendant  for  that  pur- 
pose, he  can  invoke  the  aid  of  the 
court  or  the  judge  thereof  in  vacation 
to  have  the  custody  of  the  defendant 
surrendered  to  him  for  the  purpose  of 
making  the  inquisition  as  to  his  alleged 
insanity.  Ferguson  v.  Martineau 
(Ark.),  171  S.  W.  472. 

35.  Ariz.— Penal  Code,  1913,  §1142. 
Cal.— Penal  Code,  §1222.  IdaJio.— Eev. 
Codes,  1908,  §8013.  Mont.— Eev.  Code, 
1907,   §9386.     Nev.— Eev.   Laws,   1912, 
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the  accused's  insanity,^^  though  it  is  not  necessary  that  such  order 
contain  a  recital  of  the  report  of  the  investigation.^' 

4.  Review  of  Proceedings.'*  —  An  order  for  the  commitment  of 
an  insane  criminal  to  an  asylum  is  essentially  a  judgment  by  which 
he  is  deprived  of  his  liberty  and  an  appeal  may  be  taken  therefrom,^" 
but  it  is  held  that  a  writ  of  error  will  not  lie  to  review  either  such  an 
order,*"  or  an  order  that  a  jury  be  empaneled  to  try  the  question  of 
sanity,*^  or  a  judgment  of  sanity  upon  a  preliminary  plea  of  in- 
sanity.*^ Nor  will  an  appeal  lie  from  a  judgment  of  sanity  upon  an 
inquiry  after  conviction,*^  or  from  a  refusal  of  the  court,  after  sen- 
tence, to  grant  the  accused  a  trial  upon  the  question  of  alleged  in- 
sanity.** 

5.  Costs  of  Proceedings.*^  —  Judgment  and  execution  against  the 
accused  for  the  costs  of  the  inquiry  is  not  authorized  by  statutes 
relative  to  the  taxing  of  costs  in  civil  cases.*^ 

6.  Proceedings  Upon  Becoming  Sane.  —  Where  a  prisoner  com- 
mitted to  an  institution  for  the  insane  becomes  sane,  it  is  generally 
required  that  written  notice  of  that  fact  be  given  to  a  designated  court 
or  official,  whereupon  the  prisoner  will  be  removed  from  such  in- 
stitution to  the  proper  jurisdiction,  where  he  will  be  brought  to  trial, 
judgment  or  execution,  or  be  discharged,  as  the  circumstances  of  his 
case  may  require.*'    Though  no  action  on  the  part  of  the  authorities 


§7271.      Ohio.— Page    &    Adams    Gen. 
Code,  §13,736. 

36.  People  v.  Hall  (Mich.),  151  N. 
yv.  687. 

37.  People  v.  Hall  (Mich.),  151  N. 
W.  687. 

38.  See  generally  the  titles  "Ap- 
peals;" "Certiorari;"  "Writ  of  Er- 
ror." 

39.  Morgan  v.  State,  179  Ind.  800, 
101  N.  E.  6.  See  Crocker  v.  State,  60 
Wis.  553,  19  N.  W.  435,  where  the  right 
of  appeal  was  not  determined. 

40.  Crocker  v.  State,  60  Wis.  553, 
19  N.  W.  435,  because  it  is  not  final. 

41.  State  V.  Vann,  84  N.  C.   722. 

42.  Innskeep  v.  State,  35  Ohio  St. 
482;  Jordan  v.  State,  124  Tenn.  81, 
135  S.  W.  327,  34  Tj.  R.  A.  (IST.  S.) 
1115,  since  it  is  not  a  final  judgment 
but  is  only  on  a  collateral  issue.  In 
this  case,  however,  the  matter  was  re- 
viewed upon  writ  of  errar  from  the 
final  judgment  of  conviction  of  ,,the 
crime  charged. 

[a]  After  Conviction. — ^Where  the 
"statute  provides  that  'if  the  jury 
find  the  accused  to  be  sane,  and  no 
trial  has  been  h,ad  on  the  indictment, 
a  trial  shall  be  had  thereon  as  if  the 
question  had  not  been  tried,'  "  there 
can   be   no  review   of  the  preliminary 
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inquiry  even  after  conviction,  though 
' '  an  error  of  the  court  prejudicial  to 
the  rights  of  the  prisoner  in  making  the 
defense  of  insanity  on  such  trial  (for 
the  crime  charged),  would  no  doubt  af- 
ford ground  of  reversal  after  sentence. " 
Inskeep  v.  State,  36  Ohio  St.  145. 
Compare  Darnell  v.  State,  24  Tex.  App. 
6,  5  S.  W.  522. 

43.  Holland  V.  State,  52  Tex.  Crim. 
160,  105  S.  W.  812;  Darnell  v.  State, 
24  Tex.  App.  6,  5  S.  W.  522,  where 
the  inquiry  was  held  after  the  deter- 
mination of  an  appeal  from  the  pre- 
vious judgment  of  conviction. 

44.  State  V.  Nordstrom,  21  Wash. 
403,  58  Pac.  248,  53  L.  E.  A.  584.  See 
State  V.  Khoury,  149  N.  C.  454,  456,  62 
S.  E.  638. 

45.  See  generally  the  title  "Costs." 

46.  State  v.  Union  Trust  Co.,  70  Mo. 
App.  311,  holding  that  the  preliminary 
inquiry  into  the  sanity  of  one  charged 
with  crime  is  not  a  civil  action  or  pro- 
ceeding within  the  meaning  of  the  stat- 
ute, and  that  the  state  cannot  be  re- 
garded as  the  "prevailing  party" 
merely  because  the  accused  is  ad- 
judged sane. 

47.  See  generally  the  statutes,  and 
the  following:  Ala.— Code,  1907,  §§7178, 
7180.     Ariz.— Penal   Code,  1913,   §1269. 


INSANE  PEBSONS 


557 


in  control  of  the  institution  where  such  person  is  confined  is  required, 
the  court  making  the  commitment  may  from  time  to  time  make  in- 


Ark.— Dig.  St.,  §12277,  4207.  Cal. 
Penal  Code,  §1372;  In  re  Buchanan,  129 
Cal.  330,  61  Pao.  1120,  50  L.  E.  A. 
378;  Gardner  v.  Jones,  126  Cal.  614, 
59  Pac.  126;  People  v.  Farrell,  31  Cal. 
576.  D.  C— Ann.  Code,  1910,  §929; 
Wagner  v.  White,  38  App.  Cas.  554. 
Ga.— Penal  Code,  1910,  §977;  McGriff 
V.  State  ex  reZ.  Graham,  135  Ga.  259,  69 
S.  E.  115.  Idaho.— 2  Eev.  Codes,  1908, 
§8199.  Ind.— Burns'  Ann.  St.,  §3717. 
La.— Act  105,  1896,  p.  153.  Mass. 
Acts,  1909,  ch.  504,  §103;  Com.  v. 
Spencer,  212  Mass.  438,  99  N.  E.  266, 
Ann.  Cas.  1913D,  552.  Mont. — Eev. 
Code,  1907,  §9525.  Nev.— Eev.  Laws, 
1912,  §7392.  N.  H.— McQuinn's  Peti- 
tion, 65  K.  H.  84,  18  Atl.  92.  N.  Y. 
Code  Crim.  Proc,  §§661,  836;  People 
ex  rel.  Mullen  v.  Coler,  61  App.  Div. 
538,  70  N.  Y.  Supp.  639.  N.  C— Eevisal, 
1905,  §4621.  Ohio.— Page  &  Adams 
Gen.  Code,  §13,613;  Brock  v.  State,  22 
Ohio  0.  C.  364,  12  Ohio  Cir.  Dec.  467. 

[a]  No  trial  until  record  shows  that 
proceedings  provided  for  in  ahove  stat- 
utes have  heen  complied  with,  and  that 
accused  is  actually  sane.  Brook  v. 
State,  22  Ohio  C.  C.  364,  12  Ohio  O.  D. 
467,  affidavit  of  the  prosecuting  attor- 
ney made  subsequent  to  the  conviction 
of  the  accused,  declaring  that  such  ac- 
cused had  been  reported  to  him  by  the 
hospital  authorities  as  having  been  re- 
stored to  reason  is  not  sufficient  to 
cure  the  error  of  having  proceeded  with 
the  prosecution. 

[b]  In  Georgia. — "If  a  person  who 
has  been  acquitted  of  a  capital  crime 
on  the  ground  of  insanity  is  com- 
mitted to  the  asylum,  he  cannot  be 
discharged  therefrom  except  by  special 
act  of  the  legislature.  If  tlie  crime 
is  not  capital,  he  may  be  discharged  by 
warrant  or  order  from  the  Governor." 
McGriff  V.  State  ex  rel.  Graham,  135  Ga. 
259,  69  S.  E.  115;  Penal  Code,  1910, 
§977. 

[e]  In  Indiana  the  rule  as  stated  in 
the  text  prevails  only  in  cases  where 
the  accused  was  ordered  committed 
prior  te  a  finding  by  the  jury  in  the 
prosecution.  Burns'  Ann.  St.,  1914, 
§§207ia,  2178, 

[d]  Pennsylvania. — ^In  Lukens's  Pe- 
tition, 11  Pa.  Dist.  146,  the  court  said: 
"The   proper   practice  would   seem   to 


be  for  spme  one  on  behalf  of  the  pris- 
oner to  present  a  petition,  accompanied 
by  certificates  as  required  by  the  Act 
of  1874,  giving  notice  thereof  to  the 
district-attorney  and  to  the  prosecutor 
in  the  case,  wherein  the  prisoner  was 
defendant.  The  district-attorney  can 
then,  if  he  sees  fit,  oppose  the  release 
of  the  prisoner.  Any'  one  in  interest 
may  be  heard,  and  the  court  may,  after 
full  investigation  in  open  court,  make 
such  order  as  is,  under  the  circum- 
stances, proper." 

[e]  Constitutionality  of  Statutes, 
Where  the  defendant  has  been  com- 
mitted until  the  further  order  of  the 
court,  an  order  pursuant  to  the  power 
conferred  by  statute  for  the  return  of 
such  person  into  court  is  not  in  viola- 
tion of  the  fourteenth  amendment  to 
the  federal  constitution.  Com.  v.  Spen- 
cer, 212  Mass.  438,  99  N.  E.  266,  Ann. 
Cas.  1913D,  552. 

[f]  In  People  v.  Hall  (Mich.),  151 
N.  W.  687,  the  unconstitutionality  of 
the  law  was  predicated  upon  the  fact 
that  the  statute  leaves  to  the  circuit 
judge  the  discretion  as  to  whether  or 
not  the  superintendent  of  the  asylum 
shall  inform  the  judge  and  prosecuting 
attorney  that  the  person  committed  is 
restored  to  his  right  mind.  It  is  said: 
"That,  if  the  judge  does  not  give  this 
discretion  to  the  superintendent  of  the 
asylum,  the  person  committed  is  sub- 
ject to  life  imprisonment  in  the  asy- 
lum. That  if  such  direction  is  given, 
and  the  person  has  been  restored  to 
his  right  mind,  and  the  superintendent 
neglects  or  refuses  to  inform  the  judge 
and  prosecuting  attorney  of  the  fact, 
there  is  no  provision  in  the  statute  to 
compel  the  superintendent  to  act,  and 
there  is  no  provision  providing  for  a 
hearing  before  any  officer,  court,  or 
other  tribunal,  to  determine  the  ques- 
tion whether  or  not  the  person  com- 
mitted has  been  restored  to  his  right 
mind."  The  supreme  court  although 
declining  to  pass  upon  this  question 
for  the  reason  that  the  case  could  be 
disposed  of  on  another  ground,  said 
that  the  censtitutionality  of  the  stat- 
ute might  be  seriously  questioned. 

[g]  Remanding  to  Prison  Where 
Term  for  Which  Sentenced  Has  Ex- 
pired.— (1)  "A  person  discharged  from 
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quiries  as  to  the  sanity  of  the  person  committed,  and  put  him  on 
trial  in  ease  he  is  restored  to  reason.*^ 

Where  the  prisoner  is  discharged  upon  habeas  corpus  proceedings 
he  will  be  remanded  to  the  custody  of  the  court  having  jurisdiction  of 
the  criminal  proceedings  to  be  dealt  with  according  to  law.*^ 

G.  Relief  Prom.^"  —  1.  In  General.  —  Persons  confined  or  in 
custody  as  insane  may  be  discharged  or  released  upon  their  recovery 
by  the  person  in  charge  of  the  institution  wherein  they  are  held  in 
the  absence  of  a  statute  making  contrary  regulations  or  restrictions.^^ 


the  asylum  cannot  be  ■remanded  to 
prison,  if  at  the  time  of  the  discharge 
the  term  for  which  he  was  sentenced 
to  imprisonment  has  expired."  Mc- 
Quinn's  Petition,  65  N.  H.  84,  18  Atl. 
92.  (2)  Otherwise,  where  term  has 
not  expired.  See  Talley  v.  Beavers,  141 
Ga.  110,  80  S.  E.  556. 

48.  State  v.  Pritchett,  106  N.  C.  667, 
11  S.  B.  357.  But  see  Kellogg  v.  Coch- 
ran, 87  Cal.  192,  25  Pac.  677,  12  L.  B. 
A.  104. 

[a]  Where  a'  party  charged  with  the 
commission  of  a  crime  has  been  com- 
mitted to  the  asylum  for  the  insane  be- 
cause of  insanity  supervening  after  the 
offense  and  existing  at  the  time  he  was 
called  upon  to  plead,  the  court  does 
not  lose  jurisdiction  by  reason  of  his 
commitment,  but  it  may,  without  any 
discharge  or  other  formal  action  on 
the  part  of  the  asylum  authorities, 
cause  him,  from  time  to  time,  to  be 
brought  before  the  court  for  examina- 
tion, and,  whenever  it  is  ascertained 
that  he  is  competent  to  plead,  may  put 
him  upon  trial.  State  v.  Pritchett,  106 
N.  C.  667,  11  S.  E.  357,  wherein  the 
court  said:  "While  it  (the  court), 
ought,  and  will,  ordinarily,  pay  great 
respect  and  deference  to  the  judgment 
and  opinions  of  the  authorities  of  the 
asylum  as  to  the  patient's  mental  con- 
dition, it  may  exercise  its  authority  by 
proper  inquiry,  and  determine  that  the 
party  is,  or  is  not,  sufficiently  restored 
to  sanity  to  be  required  to  plead  and 
be  put  on  his  trial.  It  may  cause  the 
party  in  the  asylum  to  be  brought  be- 
fore it  by  habeas  corpus,  or,  in  some 
cases,  no  doubt,  by  appropriate  order; 
and  when  the  party  has  escaped  from  the 
asylum  he  may  be  arrested  upon  capias, 
or  in  any  way  allowed  by  law,  and 
taken  before  the  court;  or,  if  insane, 
he  may  at  once  be  returned  to  the 
asylum.  .  .  .  Nor  is  it  necessary, 
where  manifestly  the  party  is  restored 
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to  sanity,  to  make  formal  inquiry  as 
to  his  mental  condition;  but  the  court 
should  be  cautious  in  this  respect  and 
fully  satisfied  that  the  party  is  sane. 
It  is  the  province  of  the  court  to  de- 
termine the  sanity  or  insanity  of  the 
person  charged  with  crime." 

49.  In  re  Buchanan,  129  Cal.  330,  61 
Pac.  1120,  50  L.  E.  A.  378;  Gardner  «. 
Jones,  126  Cal.  614,  59  Pac.  126  (cus- 
tody of  sheriff);  Wagner  V.  White,  38 
App.  Cas.  (D.  C.)  554. 

50.  Guardianship  upon  restoration 
to  reason,  see  supra,  TV,  E,  3. 

51.  See  the  following:  Oliio. — State 
V.  Burgoyne,  7  Ohio  St.  153.  Pa.— Mat- 
ter of  Lukens,  18  Phila.  583,  'does  not 
include  criminal  insane  or  persons  ac- 
quitted of  crime  on  ground  of  insanity. 
Wyo. — Byers  v.  Solier,  16  Wyo.  232,  93 
Pac.  59,  14  L.  E.  A.  (N.  S.)  468. 

[a]  With  the  approval,  or  under 
the  direction  of  the  board  in  whom  is 
vested  general  supervision  and  control 
of  state  institutions  for  the  insane,  the 
proper  officers  thereof  have  the  power 
to  discharge  a  recovered  patient.  Byers 
V.  Solier,  16  Wyo.  232,  93  Pae.  59,  14 
L.  E.  A.  (N.  S.),  468.  And  see  State 
V.  Burgoyne,  7  Ohio  St.  153. 

[b]  Voluntarily. — "In  the  absence 
of  a  statute  making  contrary  regula- 
tions or  restrictions  or  expressly  or  im- 
pliedly vesting  exclusive  authority  in 
the  premises  elsewhere,  the  controlling 
authorities  of  the  institution,  to  carry 
out  the  obvious  purpose  of  its  estab- 
lishment, must  be  held  to  possess  the 
power  to  voluntarily  release  a  com- 
mitted party  upon  his  recovery;  or,  in 
the  exercise  of  a  reasonable  discretion 
and  acting  in  good  faith,  whenever  the 
circumstances  are  deemed  proper  to  jus- 
tify such  a  course,  to  release  a  patient 
who  may  not  have  fully  recovered, 
either  unconditionally  or  temporarily 
and  upon  expressed  conditions."  Byers 
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Statutes,  however,  sometimes  provide  a  method  to  be  pursued  in 
obtaining  such  release  or  discharge.^^ 

Effect  of  Discharge. —  The  discharge  or  release  of  one  from  an  insti- 
tution for  the  insane  is  prima  facie  evidence  that  he  is  restored  to 
reason  and  of  sound  mind,^^  or  that  he  was  improperly  committed  to 
such  institution  in  the  first  place.°* 

2.  Habeas  Corpus.^^  —  a.  Bight  to.  —  Habeas  corpus  proceedings 
are  generally  proper  to  determine  the  right  and  necessity  of  detaining 
a- person  confined  or  in  custody  as  insane.'^      Such  writ  will  not 


V.  Solier,   16  "Wyo.   232,   248,   93  Pac. 
59,  14  L.  E.  A,  (N.  S.)  468. 

52.  See  generally  the  statutes. 

[a]  In  Kansas,  if  one  acquitted  on 
the  ground  of  insanity  be  committed 
to  the  asylum  for  the  dangerous  insane 
he  will  not  be  discharged  therefrom 
until  a  showing  has  been  made  to  the 
court  that  he  has  recovered  or  that  no 
person  will  be  in  danger  by  his  dis- 
charge. In  re  Beebe,  92  Kan.  1026,  142 
Pac.  269.  And  see  to  same  effect,  In  re 
Clark,  86  Kan.  539,  121  Pac.  492,  Ann. 
Cas.  1913C,  317,  39  L.  E.  A.  (N.  S.) 
680. 

53.  Aldrich  v.  Barton,  153  Cal.  488, 
95  Pac.  900;  Clements  v.  McGinn,  4 
Cal.  Unrep.  163,  172,  33  Pac.  920.  And 
see  People  v.  Geiger,  116  Cal.  440,  48 
Pac.  389;  Kellogg  «.  Cochran,  87  Cal. 
192,  198,  25  Pae.  677,  12  L.  E.  A.  104 
(an  adjudication  that  the  person  com- 
mitted has  recovered  from  insanity), 
Haynes  v.  Swann,  6  Heisk.  (Tenn.)  560, 
587. 

54.  Clements  v.  McGinn,  4  Cal. 
Unrep.  163,  172,  33  Pac.  920. 

55.  See  generally  the  title  "Habeas 
Corpus." 

56.  See  generally  the  statutes,  and 
the  following:  Cal.— Pol.  Code,  §2188; 
Matter  of  Application  of  Clary,  149 
Cal.  732,  87  Pac.  580;  In  re  Buchanan, 
129  Cal.  330,  61  Pac.  1120,  50  L.  E. 
A.  378;  Gardner  V.  Jones,  126  Cal.  614, 
59  Pac.  126;  Ex  'parte  Lewis,  11  Cal. 
App.  530,  105  Pac.  774.  Conn.— Gen. 
St.,  1908,  §2760.  D.  C— Ann.  Code, 
1910,  §1150;  Wagner  v.  White,  38  App. 
Cas.  554.  ni.— Eev.  St.,  1913,  ch.  85, 
§24.  la. — ^Black  Hawk  Co.  v.  Springer, 
58  Iowa  417,  10  N.  W.  791.  Kan. 
Gen.  St.,  1909,  §6283;  In  re  Beebe,  92 
Kan.  1026,  142  Pac.  269.  See  In  re 
Clark,  86  Kan.  539,  121  Pac.  492,  Ann. 
Cas.  1913C,  317,  39  L.  E.  A.  (N.  S.) 
680.  Mich.— Howell's  St.,  §3674.  Minn. 
Eev.  Laws,   1905,   §4573;    Northfoss   v. 


Welch,  116  Minn.  62,  133  N.  W.  82, 
Ann.  Cas.  1913A,  1257,  36  L.  E.  A. 
(N.  S.)  578.  Neb.— Eev.  St.,  1913, 
§7266.  N.  J.— Comp.  St.,  1910,  p.  2794; 
In  re  Hannah,  76  N.  J.  Eq.  237,  73 
Atl.  849.  N.  Y.— Laws,  1912,  ch.  121, 
§93;  Matter  of  Dixon,  11  Abb.  N.  C. 
118;  People  ex  rel.  Peabody  v.  Chanler, 
133  App.  Div.  159,  117  N.  Y.  Su'pp. 
322,  affirmed,  196  N.  Y.  525,  89  N.  E. 
1109,  25  L.  E.  A.  (N.  S.)  946;  Matter 
of  Andrews,  126  App.  Div.  794,  111  N. 
Y.  Supp.  417;  People  ».  Baker,  59  Misc. 
359,  110  N.  Y.  Supp.  848;  People  ex 
rel.  Thaw  v.  Grifenhagen,  154  N.  Y. 
Supp.  965,  973.  N.  C.—In  re  Boyett, 
136  N.  C.  415,  48  S.  E.  789,  103  Am. 
St.  Eep.  944,  67  L.  E.  A  972,  1  Ann. 
Cas.  729;  State  v.  Pritchett,  106  N.  C. 
667,  11  S.  E.  357.-  Ohio.— Jm  re  Gun- 
ning, 14  Ohio  C.  C.  507,  7  Ohio  C.  D. 
443.  Pa.— Bust's  Appeal,  177  Pa.  340, 
35  Atl.  623;  Miller's  Lunacy,  7  Pa. 
Dist.  269;  Matter  of  Lukene,  18  Phila. 
583.  R.  I. — In  re  Crosswell's  Petition, 
28  E.  I.  137,  66  Atl.  55,  13  Ann.  Cas. 
874;  In  re  Palmer,  26  E.  I.  222,  58  Atl. 
660.  Prior  to  an  act  in  1889,  there  was 
no  right  to  habeas  corpus.  Doyle,  Peti- 
tioner, 16  E.  I.  537,  18  Atl.  159,  27  Am. 
St.  Eep.  759,  5  L.  E.  A.  359. 
S.  D.— McMahon  v.  Mead,  30  S.  D. 
515,  522,  139  N.  W.  122,  under  §2826, 
Pol.  Code.  Wyo.— Byers  v.  Solier,  16 
Wyo.  232,  93  Pac.  59,  14  L.  E.  A.  (N. 
S.)  468,  courts  not  divested  of  their 
jurisdiction  in  habeas  corpus  by  a  stat- 
ute providing  a  proceeding  in  the  court 
of  original  commitment  for  a  hearing 
before  a  jury  as  to  whether  one  pre- 
viously declared  to  be  of  unsound  mind 
has  recovered.  Eng. — Eex  v.  Turling- 
ton, 2  Burr.  1115,  97  Eng.  Eeprint  741; 
In  re  Carter,  41  L.  T.  Eep.  37. 

[a]  The  writ  of  habeas  corpus  pene- 
trates the  walls  of  insane  asylums  as 
fully  and  freely  as  any  other  pjace 
where  persons  are  illegally  restrained 
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usually  be  granted,  however,  to  seeure  the  discharge  of  a  person  be- 
cause of  a  mere  irregularity  or  defect  in  the  proceedings  for  com- 
mitment, not  properly  the  subject  of  a  collateral  attaek.^^ 

b.     Who  May  Sue  for?^  —  The  application  for  a  writ  of  habeas 
corpus  may  be  made  either  by  the  lunatic  or  by  some  friend^^  in  his 


of  their  libertyj  the  orders  and  decrees 
of  probate  courts  possess  no  immunity 
iifferent  from  those  of  other  courts 
when  they  proceed  without  jurisdiction. 
Palmer  v.  Kalamazoo  Cire.  Judge,  83 
Mich.  5'28,  47  N.  W.  355. 

[b]  The  court  in  Kellogg  v.  Coch- 
ran, 87  Gal.  192,  25  Pac.  677,  12  L.  E. 
A..  104,  says:  "After  a  person  has  been 
committed  to  either  of  the  insane  asy- 
lums on  a  charge  of  insanity,  and  re- 
ceived into  the  asylum,  no  court  in  this 
state  is  authorized  to  discharge  him 
therefrom,  or  to  restore  him  to  the 
capacity  of  a  sane  person,  under  any 
circumstances,  except  upon  writ  of 
habeas  corpus.  The  power  to  discharge 
him  otherwise  than  upon  habeas  corpus 
is  vested  exclusively  in  the  officers  of 
the  asyluifi."  But  see  State  v.  Pritch- 
ett,  106  N.  0.  "667,  11  S.  E.  357. 

[c]  The  New  Jersey  Habeas  Corpus 
Act  (2  Comp.  St.,  1910,  p.  2646),  §31a, 
relating  to  inquiry  into  the  insanity 
of  persons  confined  in  hospitals  for  the 
insane,  applies  only  to  cases  where 
there  has  been  a  commitment  founded, 
or  purporting  to  be  founded  upon  a 
finding  of  insanity.  Allgor  v.  New 
Jersey  State  Hospital,  80  N.  J.  Eq. 
386,  84  Atl.  711. 

[d]  The  provisions  of  the  New  York 
Insanity  Law,  "in  so  far  as  they  con- 
fer upon  one  in  custody  as  an  insane 
person  a  right  to  a  writ  of  habeas 
corpus  to  determine  his  sanity  at  the 
time  of  granting  the  writ,  are  merely 
declaratory  of  a  right  theretofore  ex- 
isting with  respect  to  such  persons, 
whose  detention  was  only  authorized 
during  their  insanity."  People  v.  Hen- 
drick,  168  App.  Div.  553,  153  N.  Y. 
Supp.  188,  affirmed,  215  N.  Y.  339,  109 
N.  E.  486. 

[e]  Only  When  Lunatic  Restored  to 
Sanity. — Matter  of  Andrews,  126  App. 
Div.  794,  111  N.  Y.  Supp.  417. 

[f]  One  confined  pending  an  appeal 
from  the  order  committing  him  may 
regain  his  liberty  by  a  writ  of  habeas 
corpus.  Eeagan  v.  Powell,  125  Ga.  89, 
53  S.  E.  580. 

[g]  Where  the  lunatic  was  ordered 
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committed.  (1)  until  further  order  of 
the  court,  which  order  was  made  after 
notice  to  certain  named  persons,  the 
court  cannot  with  propriety  grant  a 
writ  of  habeas  corpus,  but  the  applica- 
tion based  upon  the  claim  that  the 
alleged  lunatic  has  recovered  her  sanity 
should  be  in  the  form  of  a  notice  of 
motion  to  modify  the  order  on  notice 
to  the  parties  thereby  entitled  to  no- 
tice. Matter  of  Andrews,  126  App. 
Div.  794,  111  N.  Y.  Supp.  417.  (2)  Nor 
is  habeas  corpus  the  proper  remedy  to 
test  the  validity  of  an  order  commit- 
ting to  the  state  prison  until  further 
order,  one  who  has  been  tried  in  said 
court  for  murder  and  acquitted  by 
reason  of  insanity;  the  question  should 
bo  raised  by  writ  of  error  or  other  ap- 
propriate remedy.  Matter  of  Under- 
wood, 30  Mich.  502. 

[h]  Where  Confinement  Based  on 
Foreign  Adjudication. — Busts'  Appeal, 
177  Pa.  340,  35  Atl.  623. 

57.  In  re  Latta,  43  Kan.  533,  23 
Pac.  655  (in  ease  of  attack  on  validity 
of  proceedings,  only  for  jurisdictional 
defects) ;  Staie  ex  rel.  Blaisdell  v. 
Billings,  55  Minn.  467,  57  N.  W.  206, 
794,  43  Am.  St.  Eep.  524. 

[a]  If  the  commitment  shows  upon 
its  face  that  the  statutory  require- 
ments have  been  observed,  the  insane 
person  cannot  be  discharged  on  habeas 
corpus  for  any  alleged  irregularity 
therein.  In  re  Lewis,  11  Cal.  App.  530, 
105  Pac.  774. 

[b]  Under  a  statute  which  provides 
that  the  jury  to  determine  the  question 
of  insanity  shall  consist  of  a  certain 
number,  the  appointment  of  a  number 
in  excess  of  the  statutory  limit  does 
not  make  the  proceedings  void  or  sub- 
ject to  a  collateral  attack  by  habeas 
corpus.  State  ex  rel.  Kelly  v.  Kil- 
bourne,  68  Minn.  320,  71  N.  W.  396. 

58.  See  generally  10  Standard  Pkoc. 
919. 

59.  See  generally  the  statutes,  and 
the  following:  Cal.— Pol.  Code,  §2188; 
Gardner  v.  Jones,  126  Cal.  614,  59  Pac. 
126.  D,  C— -Ann.  Code,  1910,  §1150; 
Wagner   v.   White,    38    App.    Cas.    554. 
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behalf^  or  by  a  relative/"  or  in  some  states  by  a  lunacy  commission.^^ 

c.  Petition  or  Application,  etc.  —  The  petition  or  application  for/^ 
the  issuance  or  refusal  of  the  writ,^^  the  form  of  the  writ/*  and  mat- 
ters relating  to  the  return  thereon/^  are  governed  by  the  rules  apply- 
ing to  habeas  corpus  proceedings  generally. 

d.  Hearing  and  Determination.^^  —  Upon  the  return  of  the  writ, 
the  fact  of  insanity/'  among  other  things/®  must  be  inquired  into  and 
determined. 

If  the  subject  of  the  inquiry  is  adjudged  sane,  he  is  ordinarily  dis- 
charged from  confinement,  where  he  is  entitled  to  discharge,""  or,  where 
criminal  proceedings  are  pending  against  him,  he  is  remanded  to  the 
custody  of  the  proper  court.'"     If  adjudged  insane,  he  is  returned 


Kan.— Gen.  St.,  1909,  §6285;  In  re 
Clark,  86  Kan.  539,  121  Pae.  492,  Ann. 
Cas.  19130,  317,  39  L.  E.  A.  (N.  S.) 
680.  Mich.— Howell's  St.,  §3674.  N.  Y. 
Laws,  1912,  eh.  121,  §93.  Pa.— Miller 'a 
Lunacy,  7  Pa.  Dist.  269  (any  respect- 
able person) ;  Matter  of  Lukens,  18 
Phila.  583.  Wyo.— Byers  v.  Solier,  16 
"Wyo.  232,  93  Pac.  59,  14  L.  R.  A. 
(N.  S.)  468. 

[a]  The  word  "friend"  as  used  in 
the  text  may  be  defined  as  "one  favor- 
ably disposed."  People  ex  rel.  Bebro 
V.  Bond,  104  App.  Div.  47,  93  N.  Y. 
Snpp.  277. 

60.  iSee  generally  the  statutes,  and 
Cal.  Pol.  Code,  §2188. 

61.  See  generally  the  statutes,  and 
Cal.  Pol.  Code,  §2188;  Md.  Pub.  Gen. 
Laws,  1904,  art.  59,  §20. 

62.  10   Standakd   Pkoc.   920,  et  seq. 

63.  10   Standabd  Peoc.   924,  et  seq. 

64.  10   Standard  Proc.   926,   et  seq. 

65.  10   Standard  Peoc.  929,  et  seq. 

66.  See  generally  10  Standard  Pkoc. 
934,  et  seq. 

67.  See  the  following:  Oal.— Pol. 
Code,  §2188;  Matter  of  Application  of 
Clary,  149  Cal.  732,  87  Pac.  580;  In  re 
Buchanan,  129  Cal.  330,  61  Pac.  1120, 
50  L.  E.  A.  378;  Gardner  v.  Jones,  126 
Cal.  614,  59  Pac.  126.  HI.— Eev.  St., 
1913,  oh.  85,  §24.  Kan.— Gen.  St.,  1909, 
§6294-.     Md.— Pub.   Gen.   St.,  1904,  art. 

.59,  §20.  Mich.— Howell's  St.,  §3674. 
Neb.— Eev.  St.,  1913,  §7266.  N.  Y. 
Laws,  1912,  ch.  121,  §93;  Matter  of 
Andrews,  126  App.  Div.  794,  111  N.  T. 
Supp.  417.  E.  L — In  re  Crosswell's 
Petition,  28  E.  L  137,  66  Atl.  55,  13 
Ann.  Cas.  874.  S.  D. — McMahon  v. 
Mead,  30  8.  D.  515,  522,  139  N.  W.  122. 
[a]     No  Inquiry  as  to  Sanity  on  Ap- 


plication for  Writ. — In  re  Gunning,  14 
Ohio  C.  C.  507,  7  Ohio  C.  D.  443. 

[b]  In  New  Jersey,  where,  in  habeas 
corpus  proceedings,  the  judge  deter- 
mines that  the  party  alleged  to  be  in- 
sane should  be  released,  so  far  as  any- 
thing set  up  by  the  return  shows,  the 
judge  is  not  required,  by  the  habeas 
corpus  act  (2  Comp.  St.,  1910,  p.  2646), 
§31a,  relating  to  inquiry  into  the  san- 
ity of  persons  confined  in  hospitals  for 
the  insane,  to  proceed  with  a  useless 
inquiry  into  his  sanity.  Allgor  v.  New 
Jersey  State  Hospital,  80  N.  J.  Eq. 
386,  84  Atl.  711. 

68.  In  lowa^  the  district  court  has 
authority  in  proceedings  upon  a  writ 
of  habeas  corpus  issued  upon  the  peti- 
tion of  one  adjudged  by  the  county 
commissioners  to  be  insane,  and  ordered 
to  the  asylum,  to  determine  the  ques- 
tion whether  the  petitioner  is  a  fit  sub- 
ject for  treatment  in  the  asylum  for 
the  insane.  In  re  Bresee,  82  Iowa  573, 
48  N.  W.  991. 

[a]  Thougli  a  court  conunlssioner  in 
such  a  proceeding  has  full  authority 
to  inquire  into  the  alleged  restraint  of 
one  held  as  an  incompetent  or  insane 
person,  and  to  make  an  order  forbid- 
ding the  removal  of  such  person  from 
the  state,  he  has  no  authority  to  make 
an  order  in  such  a  proceeding  which 
practically  removes  a  guardian  of  the 
person  and  property  of  the  incompetent. 
State  ex  rel.  Eaymond  v.  Lawrence,  86 
Minn.  310,  90  N.  W!  769,  58  L.  E.  A. 
931. 

69.  See  the  following:  Cal.— Matter 
of  Application  of  Clary,  149  Cal.  732, 
87  Pac.  580.  HI.— Eev.  St.,  1913,  ch. 
85,  §24.  R.  l.—In  re  Ctosswell's  Peti- 
tion, 28  E.  1.  137,  143,  66  Atl.  55,  13 
Ann.  Cas.  874. 

70.  See  su^ra,  V,  B,  6. 
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to  the  institution  from  which  he  was  taken  under  the  writ." 

An  adjudication  of  insanity,  however,  is  no  bar  to  a  second  habeas 
corpus  proceeding  where  the  patient  has  since  become  sane.'"' 

Jury.  —  The  court  may,  in  its  discretion,  call  a  jury  to  assist  it  in 
deciding  the  issue  of  sanity ,,^^  and  it  is  sometimes  so  provided  by 
statute.'* 

e.  Review.  —  The  right  to  review  the  action  of  an  inferior  court 
in  which  such  proceedings  are  had  is  governed  by  the  rules  generally 
applicable  in  habeas  corpus  proceedings.'^ 

Parties  Entitled  to  Review.  —  The  next  friend  or  guardian  ad  litem 
of  a  petitioner  for  such  a  writ  may  appeal  from  a  judgment  remand- 
ing the  petitioner  to  the  institution  wherein  he  was  confined.'*  The 
superintendent  of  such  institution  may  have  reviewed  an  order  dis- 
charging the  patient." 

VI.  MANAGEMENT  OP  ESTATE  AND  SUPPORT  OP  INSANE 
PERSONS.  —  A.  PowEES  and  Duties  of  Court  Genijrallt.'*  —  The 
inquisition  having  determined  that  the  subject  thereof  is  insane  or  of 


71.  Wagner  v.  White,  38  App.  Cas. 
(D.  0.)  554;  Md.  Pub.  Gen.  Laws,  1904, 
art.  59,  §20. 

[a]  A  person  Illegally  detained  in 
a  hospital  for  the  dangerous  insane 
cannot  be  released  on  habeas  corpus  if 
he  is  insane  at  the  time  of  the  return 
of  the  writ.  In  reBoyett,  136  N.  <?. 
415,  48  S.  E.  789,  791,  103  Am.  St. 
Eep.  944,  67  L.  E.  A.  972,  1  Ann.  Cas. 
729.  See  also  Ex  parte  Dagley,  35 
Okla.  180,  128  Pac.  699,  44  L.  E.  A. 
(N.  S.)  389. 

72.  McMahon  v.  Mead,  30  S.  D.  515, 
522,  139  N.  W.  122,  under  §2826,  Pol. 
■Code.    See  10  Standard  Peoc.  950. 

[a]  The  question  of  present  insanity 
is  the  only  matter  that  can  properly 
be  considered  upon  a  second  writ;  the 
order  upon  the  prior  writ  stands  as 
res  adjudicata  upon  all  matters  that 
could  have  been  presented  upon  such 
writ.  The  petition  must  allege  that 
the  patient  has  been  restored  to  reason. 
McMahon  v.  Mead,  30  S.  D.  515,  522, 
139  N.  W.  122. 

73.  People  ex  rel.  Woodbury  v. 
Hendrick,  215  N".  Y.  339,  109  N.  E. 
486,  affirming  168  App.  Div.  553,  153 
N.  Y.  Supp.  188;  People  ex  rel.  Thaw 
V.  Grifenhagen,  154  N.  Y.  Supp.  965, 
both  holding  jury  not  a  matter  of 
right  in  such  a  proceeding.  See  also 
Matter  of  Dixon,  11  Abb.  N.  0.  (N.  Y.) 
118;  People  v.  Burns,  77  Hun  92,  28 
N,   Y.   Supp,  300,   affirmed,   143   N.   Y. 
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665,  39  N.  E.  21.  ,  Compare  10  Standard 
Proc.  935,  note  97. 

[a]  Though  a  statute  provides  that 
there  shall  be  a  "summary"  disposi- 
tion of  habeas  corpus  proceedings,  this 
does  not  prevent  the  court  from  call- 
ing a  jury  to  aid  it  in  determining  the 
issue  of  the  sanity  or  insanity  of  one 
seeking  his  release  through  such  pro- 
ceedings. People  ex  rel.  Woodbury  v. 
Hendrick,  215  N".  Y.  339,  109  N.  E. 
486,  affirming  168  App.  Div.  553,  153 
N.  Y.  Supp.  188;  People  ex  rel.  Thaw 
V.  Grifenhagen,  154  N.  Y.  Supp.  965. 

74.  See  generally  the  statutes,  and 
In  re  Crosswell's  Petition,  28  E.  I. 
137,  143,  66  Atl.  55,  13  Ann.  Cas.  874. 

75.  See  10  Standard  Peoc.  953,  et 
seq;  In  re  Bresee,  82  Iowa  573,  48  N. 
W.  991,  transcript  of  the  evidence  must 
be  included  in  the  record. 

76.  King  V.  McLean  Asylum,  64  Fed. 
325,  12  C.  C.  A.  139.  See  generally 
the  title  "Guardian  ad  Litem." 

77.  The  fact  that  the  superintendent 
of  the  insane  asylum  is  liable  to  be 
harassed  with  a  suit  for  false  imprison- 
ment for  detaining  an  inmate  under  a 
void  commitment  shows  sufficient  in- 
terest in  him  to  ask  for  a  review  of 
an  order  discharging  such  inmate  on 
habeas  corpus  proceedings.  Palmer  v. 
Kalamazoo  Ciro.  Judge,  88  Mich.  528, 
47  N.  W.  355. 

78.  As  to  jurisdiction  of  courts  gen- 
erally over  insane  persona,   see  supra, 
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unsound  mind,'^  the  court  is  vested  with  jurisdiction  over  his  person 
and  assumes  the  custody  and  control  of  his  estate,  which  it  manages 
through  a  committee  or  guardian.^"  Such  committee  or  guardian  is 
always  subject  to  the  court's  direction  and  control  with  respect  to  the 
execution  of  his  duties,*^  and  may  ask  the  court  for  instructions  con- 
cerning the  same.*^ 

As  to  Preservation  of  Estate  and  Allowances. —  The  court  exercising 
jurisdiction  over  the  property  of  an  insane  person  should  preserve 
the  same  from  waste  or  destruction;  and  out  of  the  proceeds  thereof, 
must  provide  for  the  payment  of  his  debts  and  for  the  safe-keeping, 
maintenance,  and  when  required,  the  education  of  such  person,*^  and 


79.  As  to  inquisition  proceedings,  see 
supra,  m. 

80.  'Oarter  v.  Beekwith,  128  N".  Y. 
3-12,  28-  N.  B.  582;  Agricultural  Ins. 
Co.  V.  Barnard,~  96  N.  Y.  525,  14  Abb. 
N.  C.  502;  Kent  v.  West,  33  App.  Div. 
112,  53  N.  Y.  Supp.  244;  Eden  v.  Hartt, 
25  Misc.  493,  54  N.  Y.  Supp.  1040; 
Yaple  V.  Titus,  41  Pa.  195,  80  Am.  Dec. 
604;  Matter  of  Eckstein,  1  Pars.  Eq. 
Oas.   (Pa.)  59. 

[a]  "After  the  return  of  an  in- 
.  quisition  finding  lunacy,  the  jurisdiction 

of  the  court  over  the  property  of  the 
lunatic  is  complete,  either  for  custody, 
for  management,  or  for  sale."  Yaple 
V.  Titus,  41  Pa.  195,  80  Am.  Dec.  604. 

[b]  Where  no  Inquisition. — The  jur- 
isdiction of  the  court  of  chancery  to 
direct  the  application  of  the  property 
of  a  person  of  unsound  mind,  not  so 
found  by  inquisition,  for  his  mainte- 
nance exists  only  when  either  money 
belonging  to  him  is  iii  court  or  there 
is  some  action  or  other  proceeding 
pending  which  gives  the  court  control 
over  his  property.  In  re  Grimmett's 
Trusts,  56  L.  J.  Ch.  (Bng.)  419. 

As  to  guardianship  over  insane  per- 
sons, see  supra,  TV. 

81.  la. — State  Bank  of  Williams  v. 
Gish,  149  N.  W.  600.  Miss.— Code,  1906, 
§2437.  N.  Y.— Code  Civ.  Proc,  §2339; 
In  re  Otis,  101  N.  Y.  580,  5  N.  E.  571; 
Agricultural  Ins.  Co.  v.  Barnard,  96 
N.  Y.  525,  14  Abb.  N.  C.  502;  Matter 
of  Chapman,  43  App.  Div.  231,  59  N. 
Y.  Supp.  1025;  Matter  of  Grout,  83 
Hun  25,  31  N.  Y.  Supp.  602.  Pa.— Mat- 
ter of  Eckstein,  1  Pars.  Eq.  Cas.  59. 

[a]  "When  properly  qualified  the 
law  confers  on  the  committee  the  man- 
agement of  the  real  and  pergonal  estate 
of  the  lunatic  with  power  to  apply  the 
income   only  to   the    payment    of    his 


debts,  and  the  support  of  himself  and 
his  family.  But  beyond  this  the  com- 
mittee cannot  go  in  disposing  of  the 
estate  without  the  aid  or  sanction  of 
the  court.  If  the  income  be  insufSeient 
the  principal  cannot  be  used,  or  the 
real  estate  converted  without  the  di- 
rection of  the  court.  To  the  rourt  be- 
longs the  power  of  making  orders 
touching  the  care  and  custody  of  the 
person,  and  the  management  and  safe- 
keeping of  the  estate  of  the  lunatic, 
necessary  and  proper  for  the  purpose." 
Kennedy  v.  Johnston,  65  Pa.  451,  3 
Am.  Eep.  650. 

[b]  The  court  has  power  to  direct 
the  committee  in  the  application  of  the 
lunatic's  estate  to  the  demands  against 
it,  such  as  rept  accruing  after  the  ap- 
pointment of  the  committee  on  a  lease 
previously  taken  by  the  lunatic.  In  re 
Otis,  101  N.  Y.  580,  5  N.  E.  571. 

82.  Ala. — Montgomery  v.  Perryman 
&  Co.,  147  Ala.  207,  41  So.  838,  119 
Am.  St.  Eep.  61.  N.  J. — Cooper  v. 
Wallace,  55  N.  J.  Eq.  192,  86  Atl.  575. 
N.  Y.— Kent  v.  West,  33  N.  Y.  App. 
Div.  112,  53  N.  Y.  Supp.  244,  247. 
N.  C— Patton  v.  Thompson,  55  N.  C. 
411,  67  Am.  Dec.  222. 

[a]  In  case  the  existence  of  the 
power  is  clear,  but  discretionary,  he 
may  seek  instruction  as  to  the  wisdom 
of  exercising  it  in  a  particular  method. 
Cooper  V.  Wallace,  55  N.  J.  Eq.  192, 
36  Atl.  575;  Kent  v.  West,  33  App. 
Div.  112,  53  N.  Y.  Supp.  244,  247. 

83.  See  generally  the  statutes,  and 
the  following:  Ark. — Kirby's  Dig., 
§4019.  nl. — Eoughan  v.  Morris,  87  111. 
App.  642.  Mo.— Eev.  St.,  1909,  §501. 
N.  Y.— Code  Civ.  Proc,  §2321;  Oarter 
V.  Beckwith,  128  N.  Y.  312,  28  N.  E. 
582;  Parsee  Merchants'  Case,  11  Abb. 
Pr.  (N.  S.)  209;  Matter  of  Drake,  151 
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his  family.^*     But  the  jurisdiction  of  the  court  is  confined,  with 


App.  Div.  163,  135  N.  T.  Supp.  145; 
Grant  v.  Humbert,  114  App.  Div.  462, 
100  N.  Y.  Supp.  44;  Carter  v.  Burrall, 
80  App.  Div.  395,  81  IST.  Y.  Supp.  SO; 
Matter  of  Chapman,  43  App.  Div.  231, 
59  N.  Y.  Supp.  1025;  In  re  Kernochan, 
84  Misc.  565,  146  N.  Y.  Supp.  1026; 
Matter  of  Rabinovitoh,  70  Mise.  288, 
128  N.  Y.  Supp.  567;  Matter  of  De- 
melt,  27  Hun  480.  Pa. — Equitable  Trust 
Co.  V.  Garis,  190  Pa.  544,  42  Atl.  1022, 
70  Am.  St.  Eep.  644;  Kennedy  v. 
Johnston,  65  Pa.  451,  3  Am.  Eep.  650; 
Yaple  V.  Titus,  41  Pa.  195,  80  Am. 
Dec.  604;  Hehn  v.  Hehn,  23  Pa.  415; 
Guthrie's  Appeal,  16  Pa.  321;  In  re 
Heft,  22  Pa.  Co.  Ct.  534;  Prey's  Estate, 
3  Wkly.  N.  Cas.  371.  Tex.— Heiden- 
heimer  v.  Thomas,  63  Tex.  287.  Eng. 
In  re  Tye,  69  L.  J.  Ch.  153,  81  L.  T. 
N.  S.  743,  48  Wkly.  Eep.  276. 

[a]  Where  the  estate  of  a  lunatic 
is  ample  to  maiutain  him  and  his  house- 
hold in  the  manner  he  had  chosen  for 
himself  before  his  lunacy,  and  such 
maintenance  is  best  adapted  for  his 
comfort  and  ease  after  his  lunacy,  the 
court  should  authorize  the  conimittee 
to  expend  a  sufficient  amount  of  the 
lunatic's  estate  for  that  purpose.  Ham- 
bleton's  Appeal,  102  Pa.  50. 

[b]  Where  Property  Held  by  Trus- 
tee.— The  court  has  jurisdiction  in 
equity  to  require  the  trustee  of  the 
property  of  a  married  woman  who  has 
become  insane,  the  income  of  which 
is  secured  to  her  sole  and  separate  use 
by  a  marriage  settlement,  to  pay  over 
to  her  husband  and  guardian  such  por- 
tion of  the  income  as  may  be  reason- 
able, to  aid  in  her  support.  Davenport 
1).  Davenport,  5  Allen  (Mass.)  464. 

[c]  Employment  of  Person  To  Care 
for  Iiunatic. — The  guardian  of  an  in- 
sane person  may  by  direction  of  the 
court,  or  subject  to  the  subsequent  ap- 
proval of  the  court,  employ  a  suitable 
person  to  care  for  his  ward  and  fur- 
nish him  with  necessaries  at  the  ex- 
pense of  the  ward's  estate.  Masters 
V.  Jones,  158  Ind.   647,   64  N.  E.  213. 

[d]  The  committee  has  no  power  to 
increase  the  allowance  to  his  ward 
without  the  sanction  of  the  court. 
Guthrie's  Appeal,  16  Pa.  321. 

84.  See  the  following:  111. — Matter 
of  Hall,  19  111.  App.  295.  Ind.— Booth 
V.  Cottingham,  126  Ind.  431,  26  N.  E. 
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84;  Hallett  v.  Hallett,  8  Ind.  App.  305, 
34  N.  E.  740.  Mo.— Eev.  St.,  1909, 
§501.  N.  Y.— Code  Civ.  Proc,  §2321; 
Matter  of  Heeney,  2  Barb.  Ch.  326; 
Matter  of  Willoughby,  11  Paige  257. 
Pa. — Hambleton's  Appeal,  102  Pa.  50; 
Yaple  V.  Titus,  41  Pa.  195,  80  Am.  Dec. 
604;  Guthrie's  Appeal,  16  Pa.  321. 
Eng. — In  re  Tye,  69  L.  J.  Ch.  153,  81 
L.  T.  N.  8.  743,  48  Wkly.  Bep.  276. 
[a]  Method  of  Handling  Estate. 
"The  probate  court  handling  a  ward's 
estate  through  his  guardian,  is  not  tied 
with  legal  restraint  to  the  extent  that 
it  is  when  supervising  and  directing  an 
administrator.  It  seems  the  court,  if 
the  estate  will  justify  it,  may  author- 
ize to  be  done  what  it  is  convinced  the 
insane  person  would  have  done  had  he 
been  in  his  right  mind.  Thus  allow- 
ances, in  certain  circumstances,  may 
be  made  for  support  of  a  bastard  child, 
for  collateral  kin,  for  uncles  and  aunts, 
for  usual  contribution  to  the  church. 
In  the  Matter  of  Willoughby,  11  Paige 
257;  In  the  Matter  of  Heeny,  2  Barb. 
Ch.  326.  In  lEx  parte  Whitbread,  2 
Mer.  99,  Lord  Eldon  stated  that,  'Where 
the  father  of  a  family  becomes  a 
lunatic,  the  court  does  not  look  at  the 
mere  legal  demands  which  his  wife  and 
children  may  have  upon  him.  .  .  . 
The  court  does  nothing  wantonly  or 
unnecessarily  to  alter  the  lunatic's 
property,  but  on  the  contrary  takes 
care,  for  his  sake,  that,  if  he  recovers, 
he  shall  find  his  estate  as  nearly  as 
possible  in  the  same  condition  as  he  left 
it,  applying  the  property  in  the  mean- 
time in  such  manner  as  the  court  thinks 
it  would  have  been  wise  and  prudent 
in  the  lunatic  himself  to  apply  it,  in 
ease  he  had  been  capable.'  "  Citizens' 
State  Bank  v.  Shanklin,  174  Mo.  App. 
639,  161  S.  W.  341.  Compare  In  re 
Darling,  39  Ch.  Div.  (Eng.)  20^,  hold- 
ing that  while  the  court  will  do  what 
it  is  convinced  the  lunatic  himself 
would  have  done  if  sane,  yet  in  mak- 
ing allowances  to  collateral  kindred 
who  have  no  legal  claim  upon  him,  it 
should  act  "with  the  utmost  jealousy;" 
that  is,  with  much  more  circumspec- 
tion than  when  dealing  with  the  case 
of  direct  heirs,  who,  it  seems,  may  be 
required  in  certain  contingencies  to 
give  receipts  as  for  sums  in  the  nature 
of  advancements. 
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respect  to  the  control  of  the  lunatic's  property,  to  such  limits  as  are 
prescribed  by  the  statute.^^ 

Continuation  of  Lunatic's  Business.  —  It  is  within  the  power  of  the 
court  to  direct  the  guardian  to  continue  the  business  of  the  ward.^" 

Where  the  incompetent  has  alienated  property  during  the  period  of  al- 
leged incompetency,  without  adequate  consideration,  the  alienee  may 
be  enjoined  from  encumbering  or  transferring  it  pending  the  proceed- 
ings for  appointment  of  a  guardian  or  committee.^^ 


[b]  Before  the  court  will  direct  any 
of  the  property  of  a  lunatic  to  he  ap- 
plied to  the  payment  of  his  debts,  it 
will  set  apart  a  sufficient  sum  for  the 
mjaintenance  of  the  lunatic,  and  his 
wife  and  infant  children,  if  he  has  any, 
and  nothing  that  has  been  advanced 
for  the  prior  maintenance  of  the 
lunatic  is  chargeable  on  this  fund. 
Matter  of  Latham,  39  N.  C.  231.  See 
also  McLean  v.  Breese,  109  N.  C  564, 
13  S.   B.  910;   Smith  &   Co.  v.  Pipkin, 

79  N.  C.  569;  Patton  v.  Thompson,  55 
N.  C.  411,  67  Am.  Dee.  222. 

85.  Ark. — Storthz  v.  Sanger,  108 
Ark.  154,  156  S.  W.  1020.  Pa.— Haider- 
man  V.  Young,  107  Pa.  324.  Tex.— Kel- 
sey  V.  Trisler,  32  Tex.  Civ.  App.  177, 
74  S.  W.  64. 

[a]  It  has  no  authority  to  make  an 
order  directing  in  advance  how  much 
the  guardian  of  a  lunatic  shall  expend 
annually  for  the  support  of  his  ward. 
Potter  V.  Berry,  56  N.  J.  L.  454,  28 
Atl.  668,  57  N.  J.  L.  201,  33  Atl.  455. 

[b]  Nor  should  it  direct  that  the 
allowance  should  be  paid  directly  to 
the  ward.  In  re  Heft,  22  Pa.  Co.  Ct. 
534. 

86.  In  State  v.  Jones,  89  Mo.  470, 
1  S.  W.  355,  overruling  Michael  v.  Locke, 

80  Mo.  548,  the  court  said:  "In  de- 
termining the  powers  and ,  duties  of  a 
guardian  of  an  insane  person,  it  will 
not  do  to  foUow  closely,  by  analogy, 
the  law  with  respect  to  the  administra- 
tion of  estates  of  deceased  persons. 
There  the  general  purpose  of  the  law 
is  to  wind  up  the  estate,  pay  off  the 
debts  and  turn  over  the  remainder  of 
the  property  to  those  entitled  to  the 
same  in  succession.  To  that  end  cred- 
itors must  prove  up  these  demands 
within  a  specified  time  or  be  forever 
barred.  In  the  case  of  insane  persons, 
the  ward  continues  to  be  the  owner 
of  the  property.  He  and  his  family 
are  to  be  supported,  his  children  edu- 
cated, and  it  is  not  practicable  to  close 


up  his  business  affairs.  Hence  the 
bond  of  the  guardian  is  conditioned  to 
'manage  and  administer  his  estate,' 
etc. 

'The  power  conferred  upon  the  court 
to  make  an  order  for  the  'management 
of  his  estate'  must  be  construed  in 
the  light  of  the  other  sections,  and  the 
nature  of  the  subject-matter  with  which 
the  statute  deals.  The  insanity  is 
often  of  short  duration,  and  the  law 
contemplates  cases  where  such  persons 
may  even  make  contracts,  with  the 
consent  of  the  guardian.  Section  5816. 
When  restored  to  his  right  mind,  it  is 
made  the  duty  of  the  guardian  to 
yield  up  the  property  to  his  former 
ward.  It  is  rather  the  duty  of  the 
guardian  to  protect  and  preserve  the 
business  affairs  of  the  ward  than  to 
wind  them  up.  To  that  end  the  stat- 
ute has  invested  the  probate  court 
with  large  discretionary  powers.  In 
the  exercise  of  these  powers,  the  court 
should  not,  for  any  considerable  length 
of  time,  continue  a  hazardous  manufac- 
turing or  mercantile  business.  But  it 
is  within  the  power  of  the  court  to 
direct  and  order  the  continuance  of 
the  busihess  of  the  ward,  and  in  many 
cases  it  would  be  the  plain  and  obvious 
duty  of  the  court  to  make  such  an 
order."  Compare  State  v.  Jones,  14 
Mo.  App.  595,  holding  that  a  guardian 
of  a  lunatic  has  no  power  to  engage 
in  business  for  his  ward  and  is  prop- 
erly refused  commissions  for  money 
disbursed  by  him  in  such  business. 

87.  N.  Y.  Code  Civ.  Proc,  §2327; 
Matter  of  Vail,  137  App.  Div.  220,  121 
N.  Y.  Supp.  958. 

[a]  The  restraining  order  is  inci- 
dental to  the  order  for  the  commission, 
however,  and  manifestly  must  fall  with 
it.  Matter  of  Vail,  137  App.  Div.  220, 
121  N.  Y.  Supp.  958. 

[b]  Upon  an  appeal  from  a  re- 
straining order  if  it  appears  that  there 
was  no  necessity  for  a  committee  the 
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Election  by  Court  for  Lunatic.  —  Tt  is  settled  that  a  court  of  chancery 
or  a  court  having  chancery  jurisdiction  or  other  court  having  juris- 
diction of  the  insane  person  may  make  an  election  for  an  insane  per- 
son.*^ It  may  renounce  a  legacy  to  a  lunatic,  if  it  appears  beneficial 
to  the  lunatic  to  do  so.*^ 

Where  the  surviving  spouse  is  either  insane  or  incompetent,  it  may 
elect  to  take  either  the  testamentary  provision,  or  under  the  law,*" 


entire  order  should  be  reversed  in  toto 
regardless  of  whether  or  not,  but  for 
the  restraining  order,  the  appellant 
would  have  had  a  right  to  appeal.  Mat- 
ter  of  Vail,  137  App.  Div.  220,  121 
N.  Y.  Supp.  958. 

88.  Del.— 7m  re  Reeves  (Del.  Ch.), 
92  Atl.  246,  affirmed,  94  Atl.  511. 
Mich. — In  re  Andrews '  Estate,  92  Mich. 
449,  52  N.  W.  743,  17  L.  B.  A.  296, 
by  probate  court  as  successor  of  chan- 
cery court.  Minn. — State  ex  rel.  Percy 
V.  Hunt,  88  Minn.  404,  93  N.  W.  314; 
State  V.  Neland,  30  Minn.  277,  15  N". 
W.  245.  Mo. — In  re  Estate  of  Connor, 
254  Mo.  65,  80,  162  S.  W.  252,  49  L.  E. 
A.  (N.S.)  1108.  Neb.— In  re  Manning's 
Estate,  85  Neb.  60,  122  N.  W.  711. 
N.  H.— Penhallow  v.  Kimball,  61  N.  H. 
596.  Pa. — Kennedy  v.  Johnston,  65  Pa. 
451,  3  Am.  Rep.  650,  court  of  common 
pleas  as  successor  to  court  of  chancery. 
Wis. — Van  Steenwyck  v.  Washburn,  59 
Wis.  483,  17  N.  W.  289,  48  Am.  Rep. 
532.  Eng.— Ire  re  Marriott,  2  Moll.  516; 
Wilder  v.  Pigott,  22  Ch.  Div.  263. 

[a]  It  is  the  court,  and  not  the 
committee,  that  may  elect,  because  the 
election  is  a  judicial  one  and  not  a 
ministerial  determination.  A  choice  is 
involved.  A  right  to  elect  for  a  lun- 
atic does  not  flow  from  a  mere  power 
to  manage  his  property,  for  that  im- 
plies a  title  to  the  thing  to  be  man- 
aged; nor  does  it  flow  from  a  right 
to  sue  for  and  Recover  property  of  the 
lunatic.  In  re  Reeves  (Del.  Ch.),  92 
Atl.  246,  affirmed,  94  Atl.  511.  See  also 
Penhallow  v.  Kimball,  61  N.  H.  596; 
Kennedy  v.  Johnston,  65  Pa.  451,  3 
Am.  Rep.  650. 

[b]  The  general  rule  applied  in  the 
chancery  courts  (1)  is  that  in  case  of 
incompetency  the  court  will  select  for 
the  incompetent  by  doing  that  which 
will  be  of  the  greatest  benefit  to  the 
person  for  whom  the  court  is  acting 
(State  ex  rel.  Percy  v.  Hunt,  88  Minn. 
404,  93  N.  W.  314.  And  see  Oxenden 
V.  Lord  Compton,  2  Ves.  Jr.  69,  30  Eng. 
Reprint    527),    (2)    without   regard   to 
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what  the  advantage  may  be  to  his 
heirs  (Penhallow  v.  Kimball,  61  N.  H. 
596) ;  (3)  the  question  of  value  alone 
is  not  necessarily  decisive  of  the  ques- 
tion as  to  which  is  more  beneficial. 
State  ex  rel.  Percy  v.  Hunt,  88  Minn. 
404,  93  N.  W.  314;  Van  Steenwyck  v. 
Washburn,  59  Wis.  483,  17  N.  W.  289, 
48  Am.  Rep.  532. 

89.  Del. — In  re  Reeves  (Del.  Oh.), 
92  Atl.  246,  affirmed,  94  Atl.  511.  Ky. 
Harding's  Admr.  v.  Harding's  Exr.,  140 
Ky.  277,  130  S.  W.  1098,  Ann.  Cas, 
1912B,  526.  Mich. — In  re  Andrews'  Es- 
tate, 92  Mich.  449,  52  N.  W.  743,  17 
L.  R.  A.  296. 

[a]  In  Harding  v.  Harding,  140  Ky. 
277,  130  S.  W.  1098,  Ann.  Cas.  1912B, 
526,  the  court  said:  "The  fact  that 
the  right  to  elect  is  a  personal  one 
does  not  interfere  with  the  right  of 
the  court  to  elect  when  the  individual 
who  might  make  the  election  is  alive 
but  incapable  of  doing  so." 

90.  Del.— Ito  re  Reeves  (Del.  Ch.), 
92  Atl.  246,  affirmed,  94  Atl.  511.  lU. 
German  Evangelical  Orphans'  Home  v. 
Seago,  155  111.  App.  76.  Minn.— State 
ex  rel.  Percy  v.  Hunt,  88  Minn.  404,  93 
N.  W.  314.  N.  H.— Penhallow  v.  Kim- 
ball, 61  N.  H.  596.  Wis.— Van  Steen- 
wyck V.  Washburn,  59  Wis.  488,  17  N. 
W.  289,  48  Am.  Rep.  532. 

[a]  The  guardian  or  committee  (1) 
of  an  insane  widow  cannot,  by  his 
own  motion,  and  solely  upon  his 
own  judgment  and  discretion  elect 
that  such  widow  shall  take  under 
the  law  and  renounce  the  testa- 
mentary provision  (111.  —  German 
Evangelical  Orphans'  Home  v.  Seago, 
155  111.  App.  76.  Ind. — Heavenridge  v. 
Nelson,  56  Ind.  90.  Mass. — ^Pinkerton 
V.  Sargent,  102  Mass.  568,  570.  STeb, 
In  re  Manning's  Estate,  85  Neb.  60,  122 
Jf.  W.  711.  Wis. — Van  Steenwyck  v, 
Washburn,  59  Wis.  483,  17  N.  W.  289, 
48  Am.  Rep.  532) ;  (2)  unless  such 
power  be  conferred  by  statute  (In  re 
Estate  of  Connor,  254  Mo.  65,  80,  162 
S.  W.  252,  49  L.  E.  A.   (N.  S.)   1108; 
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B.  Proceedings  To  Enforce  LiabHiIty  for  Support.  —  While  under 
some  statutes,  the  state  or  county  may  have  a  committee  appointed 
for  the  purpose  of  enabling  it  to  reimburse  itself  for  the  expense  to 
which  it  has  been  put  in  supporting  and  caring  for  a  lunatic  in  an 
institution  provided  for  their  care,^^  the  claim  may  be  collected  as 
other  claims  against  the  lunatic's  estate,®^  or  the  state  or  county  in- 
stitution in  which  the  insane  person  has  been  confined,  by  the  proper 
officer,  may  maintain  an  action  against  the  lunatic's  estate.®^    In  the 


Young  V.  Boardman,  97  Mo.  181,  10 
S.  W.  48);  (3)  he  may  make  election 
with  the  approval  of  the  court  {In  re 
Andrews'  Estate,  92  Mich.  449,  52  N. 
W.  743,  17  L.  E.  A.  296;  Hardy  v. 
Richards,  98  Miss.  625,  54  So.  76,  35 
B.  R.  A.  (N.  8.)  1210,  bill  in  equity 
not  necessary  to  secure  court's  direc- 
tion; ex  parte  proceeding  sufficient) ; 
(4)  nor  can  the  insane  widow  make 
such  election  (lud. — Heavenridge  v. 
Nelson,  56  Ind.  90.  Mass. — Pinkerton  v. 
Sargent,  102  Mass.  568, 570.  Mo.— Young 
V.  Boardman,  97  Mo.  181,  10  S.  W.  48. 
N.  C— Lewis  v.  Lewis,  29  N.  C.  72. 
Pa. — Kennedy  v.  Johnston,  65  Pa.  451. 
Wis. — Van  Steenwyck  v.  Washburn,  59 
Wis.  483,  17  N.  W.  289,  48  Am.  Rep. 
532);  (5)  nor  can  a  next  friend  make 
an  election  for  her.  Crenshaw  v.  Car- 
penter, 69  Ala.  572,  44  Am.  Rep.  539. 

[b]  The  court  should  take  into  ac- 
count not  only  the  value  of  the  prop- 
erty, but  also  the  circumstances  sur- 
rounding the  life  and  condition  of  the 
parties,  the  contents  of  the  will,  and 
the  probabilities  as  to  -  what  the  sur- 
vivor would  do  were  he  able  to  select 
for  himself.  State  ex  ret.  Percy  v. 
Hunt,  88  Minn.  404,  93  N.  W.  314. 

[e]  Befeience. — ^When  necessary,  the 
matter  may  be  referred  to  a  master  to 
inquire  which  will  be  most  beneficial 
to  the  lunatic.  Penhallow  v.  Kimball, 
61  N.  H.  596,  English  procedure.    ■ 

91.  See  generally  the  statutes,  and 
N.  Y.  Code   Civ.   Proc,   §  2323a. 

[a]  Such  statutes  not  unconstitu- 
tional as  permitting  the  lunatic  to  be 
deprived  of  his  property  "without  due 
profeess  of  law."  Matter  of  "Walker, 
57  App.  Div.  1,  67  N.  Y.  Supp.  647. 

92.  Claims  in  favor  of  a  county  for 
the  support  of  an  insane  person  are 
to  be  collected  the  same  as  any  other 
claim;  and  a  personal  judgment  against 
the  insane  person  in  an  action  in 
which  the  guardian  appeared  and  made 
no  objection  to,  the  form  of  proceed- 
ing is  valid,  ^.t  least  tg_the  extent  of 


being  an  allowance  of  the  claini 
against  the  guardian  and  estate  repre- 
sented. Gressly  v.  Hamilton  County, 
136  Iowa  722,   114  N.  W.  191. 

[a]  Jury  Trial  of  Claim.  —  The 
guardian  of  an  insane  person  has  no 
right  to  a  jury  trial  of  a  claim  filed 
in  the  probate  cotirt  against  the  estate 
of  his  ward  for  his  support  by  the 
county.  In  re  Buck,  140  Iowa  355,  118 
N.  W.  530. 

[b]  There  may  be  a  sale  on  execu- 
tion of  the  property  of  an  insane  per- 
son to  satisfy  a  judgment  for  the  sup- 
port of  such  person  in  a  hospital  for 
the  insane,  as  well  as  by  an  order  for 
the  guardian  to  pay  the  same,  which 
may  be  enforced  by  attachment  for 
contempt.  Gressly  v.  Hamilton  County, 
136  Iowa  722,  114  N.  W.  191. 

As  to  enforcement  of  judgments 
against  insane  persons  generally,  see 
infra,  TII,  I,  3,  c. 

As  to  collection  of  claims  against 
lunatic's   estate,   see  infra,  VI,   C. 

93.  See  the  following:  Cal. — Napa 
State  Hospital  v.  Dasso,  153  Cal.  698, 
96  Pac.  355,  18  L.  E.  A.  (N.  S.)  643 
(treasurer);  Napa  State  Hospital  v. 
Yuba  County,  138  Cal.  378,  71  Pae. 
450;  Napa  State  Hospital  v.  Flaherty, 
134  Cal.  315,  66  Pac.  322.  Ind.— Board 
of  Comrs.  v.  Ristine,  124  Ind.  242,  24 
N.  E.  990,  8  L.  R.  A.  461,  county  com- 
missioner under  Rev.  St.,  1881,  §5147. 
la. — Gressly  v.  Hamilton  County,  136 
Iowa  722,  114  N.  W.  191,  auditors. 
Ky. — St.,  §257;  Eversole  v.  Eastern 
Asylum,  30  Ky.  L.  Rep.  989,  100  S.  W. 
300,  auditor  of  public  accounts.  Me. 
Laws,  1909,  ch.  92,  trustees  of  hospital 
sue  in  name  of  the  state.  Mass, 
Ghapin  v.  McCurdy,  196  Mass.  63,  81 
N.  E.  652.  Mich. — Superintendents  of 
Poor  V.  Rabbitt,  99  Mich.  60,  57  N. 
W.  1084,  superintendents  of  poor.  N.  J. 
Freeholders  of  Camden  County  v.  Eit- 
son,  68  N.  J.  L.  666,  54  Atl.  839,  board 
of    freeholders.      Wis. — Eichardson    v, 
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latter  ease,  the  statutory  requirements  must  be  strictly  followed.^* 
The  court  having  jurisdiction  of  such  proceedings  depends  upon  local 
statutes.'*^ 

Pleading.  —  It  is  sufficient  in  a  suit  brought  by  a  county  for  moneys 
paid,  laid  out  and  expended  in  support  of  an  insane  person  to  de- 
clare upon  the  money  counts.®'  The  defense  that  the  necessaries  for 
which  the  action  is  brought  were  furnished  to  the  insane  person  as 
an  insane  pauper,  must  be  pleaded.®' 

The  order  made  in  a  proceeding  to  compel  one  liable  to  contribute 
to  the  support  of  an  insane  person  confined  in  a  state  institution  for 
such  persons  should  be  for  a  definite  amount.®^ 

Costs  in  such  proceedings  depend  somewhat  upon  the  local  statutes.'® 

C.    Enforcement  op  Claims  Against  Estate  op  Insane  Persons. 

The  proper  course  under  some  statutes  for  one  having  a  claim  against 

the  lunatic  or  his  estate  is  to  apply  to  the  court  by  petition  for  the 

allowance  of  his  claim.^     If  the  court  is  satisfied  that  the  debt  is 


Stuesser,  125  Wis.  66,  103  N.  W.  261, 
69  L;  E.  a.  829. 

[d]  The  state  may  upon  the  death 
of  a  patient  in  an  insane  hospital  re- 
cover from  his  administrator  the  cost 
of  his  maintenance  for  any  period 
during  which  he  was  possessed  of  means 
not  needed  for  the  support  of  any 
one  dependent  upon  him.  Kaiser  ®. 
State,  80  Kan.  364,  102  Pac.  454,  24 
L.  E.  A.  (N.  S.)   295. 

94.  In  Iowa,  a  county  from  which 
an  insane  person  has  been  committed 
to  the  hospital,  and  which  has  been 
charged  with  and  has  paid  the  ex- 
penses of  such  person  in  the  hospital, 
cannot  recover  such  expenses  from 
the  county  of  such  person's  settlement, 
unless  the  commissioners  of  the  plain- 
tiff county  at  the  time  of  the  commit- 
ment found  that  such  person  had  or 
probably  had  a  settlement  in  the  de- 
fendant county,  and  immediately  noti- 
fied the  auditor  of  the  defendant  of 
such  finding  and  commitment;  and  a 
petition  which  does  not  allege  such 
notice  is  bad  on  demurrer.  Poweshiek 
County  V.  Cass  County,  63  Iowa  244, 
18  N.  W.  895. 

95.  See  generally  the  statutes,  and 
St.  Louis  V.  Hollrah,  175  Mo.  79,  74 
S.  W.  996,  holding  that  a  statute  pro- 
viding that  "all  demands  against  the 
estate  of  an  insane  person  shall  be 
presented  to  the  probate  court,  etc.," 
does  not  divest  the  circuit  court  of 
jurisdiction. 

96.  Sufficiency  of  Declaration. 

Superintendents  of  Poor  v.  Babbitt,  99 
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Mich.  60,  57  N.  W.  1084.  Compare 
Poweshiek  County  v.  Cass  County,  63 
Iowa  244,  18  N.  W.  895. 

97.  St.  Louis  V.  Hollrah,  175  Mo. 
79,  74  S.  W.  996. 

98.  See  In  re  Beers,  148  Mich.  300, 
111  N.  W.  915. 

[a]  A  probate  order  requiring  a 
father  to  contribute  not  to  exceed 
$50.00  per  quarter  to  the  support  of 
his  indigent  adult,  insane  child,  con- 
fined in  a  state  asylum  for  the  insane, 
is  not  invalid,  because  not  for  a 
definite  amount.  In  re  Beers,  148  Mich. 
300,  111  N.  W.  915. 

99.  See  generally  the  statutes,  and 
the  title  "Costs." 

[a]  Under  a  statute  authorizing  the 
court  in  any  suit  instituted  in  behalf 
of  the  asylum  to  assess  and  tax  as 
costs  a  reasonable  attorney's  fee,  in 
an  action  on  a  bond  to  secure  the  pay- 
ment of  the  board  for  a  patient  in  a 
state  institution,  the  court  may  assess 
and  tax  as  costs  a  reasonable  attor- 
ney's fee.  Treasurer  of  the  State 
Lunatic  Asylum  v.  Douglas,  77  Mo. 
647. 

1.  See  generally  the  statutes,  and 
M6.  Laws,  1911,  p.  87;  Girdner  v.  Mc 
Williams,  181  Mo.  App.  251,  167  S.  W, 
1182;  Matter  of  Delahunty,  28  Abb 
N.  C.  (N.  T.)  245,  18  N.  Y.  Supp, 
395,  44  N.  Y.  St.  836;  Williams  v.  Es' 
tate  of  Cameron,  26  Barb.  (N.  Y.)  172; 
Crippen  V.  Culver,  13  Barb.  (N.  Y.) 
424;  Soverhill  V.  Dickson,  5  How.  Pr. 
(N.  Y.)  109;  Matter  of  Hopper,  5  Paige 
(N.  Y.)  489;  Matter  of  Heller,  3  Paige 
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justly  due,  the  guardian  or  committee  will  be  ordered  to  pay  it  out 
of  the  estate  f  if  the  claim  is  doubtful  the  court  will  either  give  the 
claimant  permission  to  establish  his  claim  by  action  or  suit,^  or  have 
it  settled  by  reference  to  a  master.* 

D.  Alienation,  Incumbrance,  etc.,  of  Property.  —  1.  In  Gen- 
eral. —  The  court  having  jurisdiction  over  the  property  of  the  lunatic 
may  order  a  sale,  conveyance,  mortgage,  or  lease  of  his  real  property 
or  any  part  thereof  where  the  personal  property  and  the  income  of 
the  real  property  are  together  insufficient  for  the  payment  of  his  debts 
or  for  the  maintenance  and  necessary  education  of  himself  and  his 


(N.  Y.)  199;  L'Amoureus  v.  Crosby,  2 
Paige  (N.  T.)  422,  22  Am.  Dec.  655; 
Matter  of  Drake,  151  App.  Div.  164, 
135  N.  Y.  Supp.  146;  Grant  v.  Hum- 
bert, 114  App.  Div.  462,  100  N.  Y. 
Supp.  44. 

[a]  Construction  of  Statutes. — Stat- 
utes containing  provision  for  present- 
ing claims  to  the  probate  court  have 
been  construed  to  apply  only  to  de- 
mands accruing  prior  to  the  appoint- 
ment of  a  guardian.  St.  Louis  v.  HoU- 
rah,  175  Mo.  79,  74  S.  W.  996. 

[b]  The  statute  which  provides  that 
all  claims  against  the  estate  of  de- 
ceased persons  arising  on  contracts 
must  be  presented  within  the  time  lim- 
ited by  an  order  of  the  probate  court, 
or  be  barred  forever,  is.  not  applicable 
in  cases  where  a  guardian  has  been  ap- 
pointed to  have  the  care  and  manage- 
ment of  the  estate  of  a  mentally  in- 
competent person.  Pflaum  v.  Babb,  86 
Minn.  395,  90  N.  W.  1051. 

[c]  "In  the  case  of  claims  founded 
upon  contracts  made  with  the  commit- 
tee, respecting  the  person  or  estate  of 
the  lunatic,  they  should  be  heard  and 
decided  by  the  court  having  jurisdic- 
tion of  the  accounts  of  the  committee. ' ' 
Kent  V.  "West,  33  App.  Div.  112,  53  N. 
Y.  Supp.  244. 

2.  Matter  of  Hopper,  5  Paige  (N. 
Y.)  489;  Grant  v.  Humbert,  114  App. 
Div.  462,  100  N.  Y.  Supp.  44;  Matter 
of  Delahunty,  28  Abb.  N.  C.  245,  18 
N.  Y.  Supp.  395,  44  N.  Y.  St.  836. 

[a]  Where  the  estate  of  a  lunatic 
has  been  benefited  by  the  services  of 
an  attorney  employed  by  the  committee 
to  collect  a  claim,  the  court  has  jur- 
isdiction to  entertain  an  application  by 
the  attorney  for  payment,  and  to  order 
the  committee  to  pay  the  value  of  his 
services  from  the  fund.  Matter  of 
Horton's  Estate,  18  Miise.  406,  42  N. 
Y.  Supp.  775. 


[b]  Such  order  is  never  made  until 
a  sufficiency  for  the  support  of  the 
lunatic  and  that  of  his  family,  if 
minors,  is  first  ascertained  and  set 
apart.  Adams  v.  Thomas,  81  N.  C.  296. 
See  supra,  note  84   [b]. 

3.  See  infra,  VII,  B. 

[a]  In  California,  the  superior  court 
sitting  in  probate  has  no  jurisdiction 
to  hear  and  determine  a  disputed  claim 
against  the  guardian  or  estate  of  an 
insane  person.  In  re  Breslin's  Estate,- 
135  Cal.  21,  66  Pac.  962,  wherein  the 
court  said:  "When  there  is  a  claim 
against  the  estate  of  an  insane  person 
which  the  guardian  contests  as  invalid, 
the  issue  thus  raised  between  the 
claimant  and  the  guardian  is  the  proper 
subject  of  a  civil  action,  and  can  be 
legitimately  brought  before  a  court 
only  by  such  action." 

4.  Williams  v.  Estate  of  Cameron, 
26  Barb.  (N.  Y.)  172;  Matter  of  Hop- 
per, 5  Paige  (N.  Y.)  489;  L'Amoureux 
V.  Crosby,  2  Paige  (N.  Y.)  422,  22 
Am.  Dee.  655;  Grant  v.  Humbert,  114 
App.  Div.  462,  100  N".  Y.  Supp.  44; 
Matter  of  Delahunty,  28  Abb.  N.  C. 
245,  18  N.  Y.  Supp.  395,  44  N.  Y. 
St.  836;  Matter  of  Horton's  Estate, 
18  Misc.  406,  43  N.  Y.  Supp.  775. 

[a]  Even  where  there  appears  to 
be  a  right  of  action,  yet  if  no  par- 
ticular advantage  will  accrue  from  a 
suit,  the  preference,  according  to  some 
authorities,  will  be  given  to  a  refer- 
ence, rather  than  to  an  action  at  law. 
Thus  where  a  lunatic  purchased  prop- 
erty, which  he  afterwards  purposely 
injured  and  destroyed  before  the  same 
had  been  paid  for,  on  an  application 
by  the  vendors  for  leave  to  commence 
an  action  against  the  committee  of 
the  lunatic  for  the  damages  done  by  the 
lunatic,  the  court  denied  the  applica- 
tion, and  referred  it  to  a  referee  to 
take  proof  as  to  the  facts  and  circum- 
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family,^  or  where  his  interests  require  or  will  be  suhstantially  pro- 
moted by  such  disposition  because  the  property  is  exposed  to  waste 


stances,  and  to  report  the  same  to  the 
court,  with  his  opinion  thereon.  Wil- 
liams v.  Estate  of  Cameron,  26  Barb. 
(N.  T.)  172. 

5.  See  generally  the  statutes,  and 
the  following:  U.  S.— Mohr  v.  Manierre, 
101  U.  S.  417,  25  L.  ed.  1052  (under 
Wisconsin  statute) ;  Eexford  v.  Bruns- 
wick-Balke-CoIlender  Co.,  181  Fed.  462, 
104  C.  C.  A.  210,  under  North  Carolina 
statute.  Ala.— Code,  1907,  §4407.  Ark. 
Acts,  1905,  p.  198.  Cal.^Code  Civ. 
Proc,  §1777;  In  re  Hayden's  Estate, 
1  Cal.  App.  75,  81  Pac.  668.  Conn. 
Treat  v.  Peck,  5  Conn.  280.  P.  C. 
In  re  Brent,  5  Mackey  352.'  Ga. 
Ocmulgee  Eiver  Lumb.  Co.  V.  Appleby, 
136  Ga.  26,  70  S.  E.  346.  lU.— Eev. 
St.,  1913,  ch.  86,  §23;  Dodge  v.  Cole, 
97  HI.  388,  37  Am.  Rep.  Ill;  Gardner 
V.  Maroney,  95  111.  552;  Wing  v.  Dodge, 
80  111.  564.  Kan.— Gen.  St.,  1909, 
§§4828,  4829.  Ky.— St.,  1909,  §2150; 
German  Nat.  Bank  v.  Engeln's  Com., 
14  Bush  708;  Salter  v.  Creditors,  6 
Bush  624.  For  rule  under  early  stat- 
ute, see  Berry  v.  Eogers,  2  B.  Mon. 
308.  Md.— Hamilton  v.  Traber^  78  Md. 
26,  27  Atl.  229,  44  Am.  St.  Eep.  258; 
Estate  of  Dorney,  59  Md.  67.  Mass. 
Davison  v.  Johonnot,  7  Mete.  388,  41 
Am,  Dec.  448;  Ellis  v.  Proprietors  of 
Essex  Merrimack  Bridge,  2  Pick.  243; 
Smith  V.  Smith,  9  Mass.  374;  Williams 
V.  Hichborn,  4  Mass.  189.  Micb. 
Howell's  St.,  §12,057.  Minn.— St.,  1905, 
§3751.  Mo.— Eev.  St.,  1909,  §502.  Neb. 
Hunter  v.  Buchanan,  87  Neb.  277,  127 
N.  W.  166,  29  L.  E.  A,  (N.  S.)  147. 
N.  J.— Comp.  St.,  1910,  p.  2787;  Van 
Horn  V.  Hann,  39  N.  J.  L.  207;  Cooper 
V.  Wallace,  55  N.  J.  Eq.  192,  86  Atl. 
575,  giving  history  of  legislation  of 
power  of  court  to  convey  lunatic's 
property.  N.  Y.--Code  Civ.  Proc,  §2348; 
Matter  of  Valentine,  72  N.  T.  184; 
Brasher  v.  Cortlandt,  2  Johns.  Ch.  400; 
Matter  of  Pettit,  2  Paige  596;  Agri- 
cultural Ins.  Co.  ■».  Barnaid,  14 
Abb.  N.  C.  502.  N.  0.— Dowell  v. 
Jacks,  58  N.  C.  417.  Ohio.— Page  & 
Adams  Gen.  Code,  §§10,994,  10,999. 
Pa. — ^Bennett  v.  Hayden,  145  Pa.  586, 
23  Atl.  255;  Taple  v.  Titus,  41  Pa. 
195;  Warden  v.  Eichbaum,  3  Grant  42; 
Mitchell  V.  Spaulding,  206  Pa.  220,  55 
Atl.    968;    Eckstein's   Estate,   1   Pars. 

Vol.  xm 


Eq.  Cas.  59.  Va. — ^^Carter  v.  Edmonds, 
80  Va.  58,  holding  that  the  statute 
providing  for  the  sale  of  the  real  es- 
tate of  an  insane  person,  for  the  pay? 
ment  of  his  debts,  or  to  make  pro- 
vision for  the  maintenance  and  sup- 
port of  such  person  and  his  family, 
does  not  apply  where  the  real  estate 
is  sought  to  be  subjected  to  the  pay- 
ment of  debts  after  the  death  of  the 
lunatic.  W.  Va. — Hinchman  v.  Ballard, 
7  W.  Va.  152. 

[a]  Statutes  are  constitutional  which 
make  such  provisions.  Davison  v. 
Johonnot,  7  Mete.  (Mass.)  888,  41  Am. 
Dec.  448. 

[b]  Historical. — ^In  Maryland,  "Un- 
til the  passage  of  the  Act  of  1800, 
ch.  67,  the  court  of  chancery  had, 
neither  under  its  inherent  jurisdiction, 
as  derived  from  the  English  chancery, 
nor  under  any  colonial  or  subsequent 
Act  of  Assembly,  the  slightest  author- 
ity to  decree  a  sale  of  the  estate  of 
a  non  compos  mentis  for  his  support. 
The  Act  of  1800  ...  for  the  first 
time  conferred  that  power."  Hamil- 
ton «.  Traber,  78  Md.  26,  27  Atl.  229, 
44  Am.   St.  Eep.  258. 

[c]  The  power  of  the  committee, 
in  England,  to  sell  the  land  of  the 
junatic,  even  for  the  payment  of  debts, 
by  direction  of  the  chancellor,  did  not 
exist  until  conferred  in  1808,  by  the 
statute  43  Geo  III,  ch.  75,  §4.  The 
power  to  make  leases  of  the  lunatic's 
land  was  conferred  by  the  same  stat- 
ute. The  power  to  renew  leases,  under 
the  direction  of  the  chancellor,  was 
conferred  by  the  statute  of  11  Geo. 
Ill,  oh.  20.  The  power  to  surrender 
leases  in  order  to  obtain  renewals  was 
conferred  by  29  Geo.  II,  ch.  21.  The 
power  of  the  committee  to  raise  money 
to  pay  the  lunatic's  debt  by  mortgag- 
ing the  lunatic's  property  was  con- 
ferred by  statute. 

All  the  powers  which  by  a  succession 
of  statutes  had  been  conferred  upon 
the  committee  or  upon  the  chancellor 
were  united  in  the  English  Consol. 
Lunacy  Act  of  1890.  7  Chit.  Eng. 
St.,  tit.  Lunatic.  Cooper  v.  Wallace, 
55  N.  J.  Eq.  192,  36  Atl.  575. 

[d]  The  court  cannot  decree  the 
sale  of  lands  of  a  lunatic  for  any 
other  purpose  than  to  provide  for  his 
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dr  dilapidation,^  or  is  wholly  unproductive/  or  for  the  purpose  of 
raising  funds  to  preserve  or  to  improve  the  same  or  any  other  real 
estate  of  the  WEfrd,^  or  for  other  peculiar  reasons,  or  on  account  of 
other  peculiar  circumstances.® 

A  sale  of  the  lunatic's  estate  to  pay  his  debts  will  not  be  decreed, 
however,  where  the  effect  would  be  to  put  the  lunatic  or  his  family  in 
a  state  of  absolute  want.^" 

Change  In  Nature  of  Estate.  —  The  real  estate  of  the  lunatic  may  be 
converted  into  personal  property,  or  the  personal  into  realty,  if  it  ap- 
pear that  it  is  for  the  benefit  of  such  lunatic.^^ 

2,  Proceedings  for.  —  a.  In  General}^  —  Since  a  guardian  or  com- 
mittee has  no  title  or  interest  in  the  real  estate  of  the  lunatic,  but  is 
simply  an  agent  or  representative  of  the  court,  he  can  not  alien,^^ 


support  and  maintenance  or  to  pay  his 
debts  under  some  statutes.  Clark  v. 
Mathewsoh,  7  App.  Gas.  (D.  C.)  382. 

[e]  Personal  Estate  Musit  Be  In- 
sufficient.— Matter  of  Pettit,  2  Paige 
(N.  Y.)   596. 

[f]  The  fact  that  the  lunatic  is  a 
married  woman  (1)  does  not  preclude 
the  court  from  ordering  a  sale  of  her 
property.  Gardner  v.  Maroney,  95  111. 
552.  (2)  The  dower  interest  of  an  in- 
sane widow  may  be  sold.  Eobinson  v. 
Dayton,  190  Mass.  459,  77  N.  E.  503. 
And  see  In  re  Eedmau,  10  Ont.  Wkly. 
Eep.  (Can.)  16.  (3)  In  New  York, 
the  court  has  no  power  to  divest  a 
lunatic  of  her  inchoate  right  of  dower 
in  her  husband's  property,  however. 
Dunn  V.  Huether,  18  N.  Y.  Supp.  723. 

[g]  The  court  may  direct  a  sale  of 
timber  on  the  land  of  a  lunatic.  Mat- 
ter of  Salisbury,  3  Johns.  Ch.  (N.  Y.) 
347.  And  see  Cooper  v.  Wallace,  55 
N.  J.  Eq.  192,  36  Atl.  575. 

6.  See  generally  the  statutes,  and 
the  following:  Ark.— Dig.  of  St.,  §4031. 
Mich.— Howell's  St.,  §12,057.  N.  Y. 
Code   Civ.  Proc,   §2348. 

7.  N.   T.  Code   Civ.  Proc,    §2348. 

8.  Ark.— Kirby's  Dig.,  §4031.  CaJ. 
Code  Civ.  Proc,  §1778.  N.  Y.— 'Code 
Civ.  Proc,   §2348. 

9.  111.— Eev.  St.,  1913,  oh.  86,  §23. 
Ky.— Eev.  Codes,  1906,  §489.  Md. 
Willis  V.  Hodson,  79  Md.  327,  29  Atl. 
604.  Mich.— Howell's  St.,  §12,057. 
N.  Y.— Code  Civ.  Proc,  §2348.  Va. 
Palmer  v.  Garland's  Com.,  81  Ya.  444. 

10.  McLean  v.  Breese,  109  N.  0. 
564,  13  S.  B.  910;  Ex  'parte  Latham, 
41  N.  C.  406;  Ex  parte  Hastings,  14 
Ves.    Jr.    182,    33   Eng.     Eeprint     490; 


Ex  parte  Dikes,  8  Ves.  Jr.  80,  32  Eng. 
Eeprint  282. 

[a]  After  a  reasonable  amount  is 
set  aside  for  the  maintenance  of  the 
lunatic  and  his  family,  the  residue  is 
liable  for  the  payment  of  his  debts, 
and  may  be  sold.  Adams  v.  Thomas, 
83  N.  0.  521;  Blake  v.  Eespass,  77  N. 
O.  193.  See  sv,pra,  notes  84  fbl  and 
2  [h]. 

11.  la. — Clay  County  v.  Meyers,  159 
Iowa  745,  140  N.  W.  889.  Mass.— Ly- 
man V.  Conkey,  1  Mete.  317.  N".  Y. 
Matter  of  Salisbury,  3  Johns.  Ch.  347. 

[a]  Purpose  of  Better  Investment. 
(1)  In  the  absence  of  a  statute  pro- 
viding therefor,  the  court  has  no  juris- 
diction to  decree  a  sale  of  the  lands 
of  a  lunatic  for  the  purpose  of  better 
investment.  'Clark  v.  Mathewson,  7 
App.  Gas.  (D.  C.)  382.  (2)  Snch  stat- 
utes exist  in  some  states.  Willis  v. 
HodsoD,  79  Md.  327,  29  Atl.  604. 

[b]  Sale  so  as  to  place  the  proceeds 
out  on  interest  not  permitted  in  ab- 
sence of  statute.  Lyman  v.  Conkey,  1 
Mete.  (Mass.)  317. 

12.  See  generally  the  title  "Judi- 
cial Sales."  Compare  12  Standard 
Pkoc.  807,  et  aeq. 

13.  Conn. — Treat  v.  Peck,  5  Conn. 
280.  111.- Eev.  St.,  1913,  eh.  86,  §23. 
Mass. — Ellis  V.  Proprietors  of  Esses 
Merrimack  Bridge,  2  Pick.  243.  N.  Y, 
Code  Giv.  Proc,  §2339;  Brasher  v. 
Cortlandt,  2  Johns.  Ch.  400;  Schribei 
V.  Young,  111  App.  Div.  814,  97  IST.  Y. 
Supp.  866;  Kent  v.  West,  33  App.  Div. 
112,  53  N.  Y.  Supp.  244;  Corbin  v. 
Dwyer,  30  Mise.  488,  63  N.  Y.  Supp. 
822;  Dunn  v.  Huether,  18  N.  Y.  Supp. 
723.  N.  C— Patton  v.  Thompson,  55 
N.  a  411,  67  Am.  Dec''.  222.  Eng.— Poster 
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mortgage,^*  lease,^^  or  otherwise  dispose  of  such  property,^®  without 
authority.  It  is  necessary  that  he  procure  the  special  direction  of 
the  court,  obtained  upon  proceedings  taken  for  that  purpose." 

Whether  an  order  of  court  is  necessary  to  authorize  a  sale  of  per- 
sonalty depends  upon  the  statute.^* 

Nature  of  Proceeding. — A  proceeding  to  dispose  of  the  lunatic's  land 
to  provide  for  his  maintenance,  is  not  adverse  to  his  interest." 


V.  Marohant,  1  Vern.  262,  23  Eng.  Ee- 
print  457. 

Compare    12    Standabd   Proc.    814. 

[a]  As  the  committee  of  a  lunatic 
is  but  the  bailiff  of  the  court,  his 
acts,  so  long  as  they  are  unauthorized 
and  unsanctioned  by  the  court,  can 
have  no  effect  in  divesting  the  lunatic's 
interest  in  real  estate.  Warden  V. 
Eichbaum,  3   Grant    (Pa.)   42. 

[b]  Timber  on  lands  of  a  lunatic 
cannot  be  sold  by  his  committee  with- 
out the  special  direction  of  the  court. 
Schribner  v.  Young,  111  App.  Diy.  814, 
97  N.  Y.  Supp.  866. 

14.  111.— Eev.  St.,  1918,  ch.  86,  §21. 
N.  Y.— Code  Civ.  Proc,  §2339;  Schrib- 
ner V.  Young,  111  App.  Div.  814,  97 
N.  Y.  Supp.  866;  Corbin  v.  Dwyer,  30 
Misc.  488,  63  N.  Y.  Supp.  822  (such  a 
mortgage  will  create  no  lien  upon  the 
lunatic's  property);  Dunn  v.  Huether, 
18  N.  Y.  Supp.  728.  Eng.— Foster  v. 
Marchant,  1  Vern.  262,  23  Eng.  Re- 
print 457. 

Compare    12    Standard   Proc.    857. 

15.  Conn. — Treat  v.  Peck,  5  Conn. 
280.  111.— Eev.  St.,  1918,  ch.  86,  §19. 
la. — Alexander  v.  BufSngton,  66  Iowa 
360,  23  N.  W.  754.  N.  Y.— Pharis  v. 
Gere,  110  N.  Y.  836,  18  N.  E.  135,  1 
L.  E.  A.  270;  Schribner  v.  Young,  111 
App.  Div.  814,  97  N.  Y.  Supp.  866,  may 
lease  for  term  less  than  five  years. 
Code  Civ.  Proc,  §2339. 

Compare   12   Standard   Proo.    859. 

16.  N.  Y.  Code  Civ.  Proc,  §2339; 
Pharis  v.  Gere,  110  N.  Y.  336,  18  N.  E. 
135,  1  L.  E.  A.  270;  Schribner  v.  Young, 
111  App.  Div.  814,  97  N.  Y.  Supp.  866; 
Newton  v.  Evers,  68  Misc.  354,  123 
N.  Y.  Supp.  1009;  Dunn  v.  Huether,  18 
N.  Y.  Supp.  723. 

17.  Ark.— Kirby's  Dig.,  §4031.  Cal. 
Code  Civ.  Proc,  §1778.  Mass.— Kent 
17.  Morrison,  153  Mass.  137,  26  N.  E. 
427,  25  Am.  St.  Eep.  616,  10  L.  E.  A. 
756.  Mich.- King  v.  Sipley,  166  Mich. 
258,  131  N,  W.  572,  Ann.  Gas.  1912D, 
702,  34  L.  E.  A.  (N.  S.)  1058.  Miss. 
Saunders   v.    Mitchell,     61    Miss.     321. 
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N.  J.— Laws,  1911,  p.  70.  N.  Y.— Code 
Civ.  Proc,  §2339;  Pharis  v.  Gere,  110 
N.  Y.  336,  18  isr.  E.  135,  1  L.  E.  A. 
270;  Schribner  v.  Young,  111  App.  Div. 
814,  97  N.  Y.  Supp.  866.  Tex.— Dealy 
V.  Shepherd,  54  Tex.  Civ.  App.  80,  116 
S.  W.  638.  W.  Va.— South  Penn  Oil 
Co.  v.  Mclntire,  44  W.  Va.  296,  28  S.  B. 
922.  Eng. — In  re  Woodcock's  Settled 
Estates,  16  Wkly.  Eep.  532. 

[a]  Investment  of  Funds. — (1)  It 
ig  necessary  for  a  guardian  or  commit- 
tee to  get  an  order  from  the  court 
before  investing  the  funds  only  when 
the  statute  so  provides.  When  it  is 
not  so  provided,  the  guardian  is  vested 
with  discretion  in  the  premises.  In- 
diana Trust  Co.  V.  Griffith,  176  Ind. 
643,  95  N.  E.  573,  44  L.  E.  A.  (N.  S.) 
896.  (2)  "But  while  such  investments 
may  be  made,  yet,  if  made  without 
an  order  from  the  court,  the  risk  is 
with  the  guardian."  Indiana  Trust 
Co.  ■;;.  Griffith,  176  Ind.  643,  95  N.  E. 
573,  44  L.  E.  A.  (N.  S.)   896. 

[b]  The  court  may  confirm  a  sale 
made  ■without  an  order  therefor  if  it 
is  advantageous  to  the  lunatic.  Tay- 
lor V.  Klein,  47  App.  Div.  348,  62 
N.  Y.  Supp.  4  (upon  proper  application 
and  notice  to  the  incompetent  person 
and  his  representatives) ;  Warden  v, 
Eichbaum,  3  Grant   (Pa.)   42. 

18.  See    generally   the    statutes. 

[a]  Order  Necessary. — ^Howard  v. 
Thompson,  30  N.  C.  367. 

[b]  Subsequent  confirmation  of  an 
account  embracing  the  proceeds  of  an 
unauthorized  sale  js  equivalent  to  a 
previous  authorization.  Spaulding  V. 
Bullock,  206  Pa.  224,  55  Atl.  965, 
aifirming  20  Pa.  Super.  301. 

[e]  Order  Unnecessary. — ^Holden  v. 
Scudder,  58  Fed.  932,  Ohio  statute.  See 
also  Ellis  V.  Proprietors  of  Essex  Mer- 
rimack   Bridge,    2    Pick.    (Mass.)    243. 

[d]  In  the  Absence  of  Statute. — See 
12  Standard  Pkoo.  860. 

19.  Chandler  v.  Morey,  195  111.  596, 
63  N.  E.  512;  Dodge  v.  Cole,  97  111. 
838,  37  Am.  Eep.  111.    See  also  Brasher 
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Statutes  Must  Be  Strictly  Followed. —  Such  proceedings  being  special 
in  nature,  the  statutes  must  be  strictly  pursued  in  order  to  give  the 
court  jurisdiction.^" 

Inquisition  a  PreUminary  Requisite.  —  It  is  necessary  that  the  insanity 
of  an  alleged  lunatic  shall  have  been  established  by  a  valid  inquisition 
before  any  petition  can  be  entertained  for  the  sale  of  his  real  estate.^'- 

An  inquisition  in  one  jurisdiction  is  not  a  sufficient  foundation  for 
a  sale  of  real  estate  in  another  jurisdiction,^^   except  by  statute.^^ 

b.  Jurisdiction  and  Venue.^^  —  The  court  having  jurisdiction  of 
such  proceedings  depends  upon  local  statutory  and  constitutional 
provisions.^^  Generally,  however,  courts  of  probate  are  given  such 
jurisdiction.^'' 


V.  Cortlandt,  2  Johns.  Ch.   (N.  Y.)  400. 

20.  N.  Y.— Matter  of  Valentine,  72 
N.  T.  184;  Corbin  v.  Dwyer,  30  Mise. 
488,  63  N.  Y.  Supp.  822;  Eeals  v. 
Weston,  28  Misc.  67,  59  N.  Y.  Supp. 
807.  S.  D. — Eichelson  v.  Mariette,  34 
S.  D.  573,  580,  149  N.  W.  553.  Va. 
Wheeler  v.  Thomas,  116  Va.  259,  81  S. 
E.  51. 

[a]  "The  sole  power  of  the  court 
to  authorize  a  mortgage  of  the  prop- 
erty of  an  incompetent  person  is  de- 
rived from  the  statute,  and  all  pro- 
ceedings not  in  substantial  conformity 
with  its  provisions  are  void.  .  .  . 
The  good  faith  and  fairness  of  the 
transaction  cannot  affect  the  result. 
Courts  cannot  accept  good  faith  and 
fairness  as  a  substitute  for  the  positive 
requirements  of  the  statute."  Corbin 
V.  Dwyer,  30  Mise.  488,  63  IST.  Y.  Supp. 
822.  And  see  Newton  v.  Evers,  68 
Misc.  354,  123  N.  Y.  Supp.  1009. 

[b]  A  statute  giving  the  court 
authority  to  order  a  public  sale  of  the 
lunatic's  land  "does  not  include  the 
power  to  enter  into  a  contract  for  a 
private  sale  of  property,  much  less  to 
enter  into  au  executory  contract  giv- 
ing a  person  an  option  to  purchase." 
Storthz  V.  Sanger,  108  Ark.  154,  156 
S.  W.  1020. 

21.  Ala. — Eslava  v.  Lepretre,  21  Ala. 
504,  56  Am.  Dec.  266.  Md.— Rutledge 
V.  Eutledge,  118  Md.  552,  85  Atl.  661; 
Hamilton  v.  Traber,  78  Md.  26,  27  Atl. 
229,  44  Am.'  St.  Eep.  258;  Estate  of 
Dorney,  59-  Md.  67.  N.  Y.— Matter  of 
Payn,  8  How.  Pr.  220. 

As  to  necessity  for  inquisition  gen- 
erally, see  supra,  III,  A. 

22.  Matter  of  Perkins,  2  Johns.  Ch. 
(N.  Y.)  124  (wherein  it  was  held  that 
an  inquisition  in  Massachusetts  was  not 


sufficient  to  authorize  a  sale  of  the 
lunatic's  estate  in  New  York;  but  a 
new  inquisition  must  be  found  and  re- 
turned) ;  Matter  of  Duchess  of  Chan- 
dois,  1  Sch.  &  Lef.  (Ir.  Ch.)  301,  in- 
quisition taken  in  England  not  suffi- 
cient foundation  for  grant  of  lands  of 
lunatic  in  Ireland.  See  also  Hotchkiss 
V.  Middlekauf,  96  Va.  649,  32  S.  E. 
36,  43  L.  E.  A.  806,  holding  that  a 
decree  of  a  court  of  one  state,  adjudg- 
ing a  person  a  lunatic  and  authorizing 
the  committee  to  sell  the  lunatic's  es- 
tate in  a  foreign  state,  does  not  oper- 
ate ex  proprio  vigore  in  the  foreign 
state  or  territory. 

23.  Wing  V.  Dodge,  80  111.  564.  See 
also  Langmuir  v.  Landes,  113  111.  App. 
134. 

24.  As  to  jurisdiction  over  insane 
persons  generally,  see  supra,  H. 

25.  See  generally  the  statutes  and 
the  titles  "Jurisdiction;"  "Probate 
Courts."  Compare  12  Standard  Proc. 
807,   815. 

[a]  Thus,  in  some  states,  (1)  orig- 
inal jurisdiction  is  in  the  county  courts 
(Treat  v.  Peck,  5  Conn.  280;  Kelsey 
V.  Trisler,  32  Tex.  Civ.  App.  177,  74 
S.  W.  64,  county  court  as  a  court  of 
probate) ;  (2)  in  others,  in  the  court 
of-  common  pleas  (Bennett  v.  Hayden, 
145  Pa.  586,  23  Atl.  255;  Yaple  v.  Titus, 
41  Pa.  195,  80  Am.  Dec.  604;  Guthrie's 
Appeal,  16  Pa.  321;  Eckstein's  Estate, 
1  Pars.  Eq.  Cas.  [Pa.]  59);  (3)  in 
still  others,  courts  of  chancery.  D.  C 
Clark  V.  Mathewson,  7  App.  Cas.  382; 
In  re  Brent,  5  Mackey  352.  Md.— Es- 
tate of  Dorney,  59  Md.  67.  N.  Y. 
Brasher  v.  Cortlandt,  2  Johns.  Ch.  400. 
S.  C. — Gathcart  v.  Sugenheimer,  18  S. 
C,  123. 

26.  See  generally  the  statutes,  and 
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c.  Petition  or  Application.  — (I.)  Parties  to.2T  —  The  petition  or  ap- 
plication is  made  by  the  guardian  or  committee  of  the  property  of  the 
lunatic/^  or  under  some  statutes,  by  any  relative  or  other  person  in 
behalf  of  such  lunatie,^^  or  by  any  creditor  of  the  insane  person  in 
order  to  pay  the  debt.^" 

Lunatic  as  a  Party.  —  Since  the  proceeding  is  not  adverse  to  the . 
lunatic,  he  need  not  be  made  a  party  to  the  proceedings,^'^  unless  a 
statute  so  provides.^^ 

The  next  of  kin  or  heirs  presumptive  of  the  lunatic  may,''  and  under 
some  statutes,  must'*  be  made  parties  to  a  proceeding  to  transfer  the 
lunatic's  property. 

The  co-tenants  of  a  lunatic  are  not  necessary,'*   nor   even   proper" 


the  following:  XT.  S, — ^Eexford  v.  Bruns- 
wick-Balke-CoUender  Co.,  181  Fed.  462, 
104  C.  C.  A.  210,'  North  Carolina. 
Mich.— King  v.  Sipley,  166  Mieh.  258, 
131  N.  W.  572,  Ann.  Gas.  1912D,  702, 
34  L.  R.  A.  (N.  S.)  1058.  N.  0.— Blake 
V.  Eespass,  77  N,  C.  193. 
See  also  the  title  "Probate  Courts." 
[a]  But  in  North  Carolina,  the 
superior  court,  and  not  the  probate 
court,  has  jurisdiction  to  sell  propertj' 
for  the  payment  of  debts  contracted 
antecedent  to  the  lunacy.  Blake  v. 
Eespass,  77  N.  C.  193.  And  see  Rex- 
ford  V.  Bruuswick-Balke-Collender  Co., 
181  Fed.  462,  104  C.  C.  A.  210. 

27.  Compare  12  Standard  Peoc.  816. 

28.  U.  S. — Eexford  v.  Brunswick- 
Balke-Gollender  Co.,  181  Fed.  462,  104 
C.  C.  A.  210,  under  North  Carolina 
statute.  Ala.— Code,  1907,  §4408.  Ark. 
Dig.  of  St.,  §§4020,  4031.  Cal.— Code 
Civ.  Proc,  §1781.  D.  C— Ann.  Code, 
1910,  §115d.  III.— Rev.  St.,  1913,  ch. 
86,  §24;  Wing  v.  Dodge,  80  111.  564. 
Ind.— Alcon  v.  Koons,  42  Ind.  App.  537, 
82  N.  E.  92,  84  N.  E.  1104.  Kan. 
Gen.  St.,  1909,  §4829.  Ky.— St.,  1909, 
§2150.  Md.— Pub.  Gen.  Laws,  1904, 
art.  16,  §110;  Rutledge  v.  Rutledge, 
118  Md.  552,  85  Atl.  661;  Hamilton  v. 
Traber,  78  Md.  26,  27  Atl.  229,  44  Am. 
St.  Rep.  258.  Mass. — Kent  v.  Morrison, 
153  Mass.  137,  26  N.  E.  427,  25  Am. 
St.  Rep.  616,  10  L.  R.  A.  756.  Minn. 
St.,  1894,  §§4568,  4570.  Mo.— Rev.  St., 
1909,  §502.  Neb.— Hunter  v.  Buchanan, 
87  Neb.  277,  127  N.  W.  166,  29  L.  E. 
A.  (N.  S.)  147;  Tierney  v.  Tierney,  81 
Neb.  193,  115  N.  W.  764,  15  L.  R.  A. 
(N.  S.)  436.  N.  J.— Comp.  St.,  1910, 
p.  2788.  N.  Y.— Code  Civ.  Proc,  §2350; 
Brasher  v.  Cortlandt,  2  Johns.  Ch.  400. 

Vol.  XIII 


Ohio, — Page  &  Adams  Gen.  Code,  §10,- 
995.  Pa. — Eckstein's  Estate,  1  Pars. 
Eq.  Cas.  59.  Va.— Wheeler  v.  Thomas, 
116  Va.  259,  81  S.  E.  51.  W.  Va. 
Hinchman  v.  Ballard,  7  W.  Va.  152. 

[a]  Relative. — A  mere  stranger  to 
the  lunatic's  estate,  though  akin  to 
him  by  blood,  has  no  standing  in  court 
to  make  an  application  to  procure  a 
sale  of  a  lunatic's  property  for  his 
maintenance  and  support.  Hamilton  v. 
Traber,  78  Md.  26,  27  Atl.  229,  44  Am. 
St.  Rep.  258. 

29.  N.  Y.  Code  Civ.  Proc.,  §2350. 

30.  Md.  Pub.  Gen.  Laws,  1904,  art. 
16,  §108;  Rutledge  v.  Eutledge,  118  Md. 
552,  85  Atl.  661;  Hamilton  v.  Traber, 
78  Md.  26,  27  Atl.  229,  44  Am.  St. 
Eep.  258;  Brasher  v.  Cortlandt,  2  Johns. 
Ch.   (N.  Y.)   400. 

31.  lU.— Dodge  V.  Cole,  97  111.  338, 
37  Ann.  Eep.  111.  N.  Y.— Brasher  v. 
Cortlandt,  2  Johns.  Ch.  400,  sufficient 
if  his  committee  appears  'before  the 
court  in  that  character.  S.  C. — ^Cath- 
cart  V.  Sugenheimer,  18  S.  C.  123. 

Appointment  of  Guardian  Ad  Litem. 
Compare  12  Standard  Proc.  817,  and 
see  the  title  " Guardian  Ad  Litem." 

32.  Wheeler  v.  Thomas,  116  Va.  259, 
81  S.  E.  51,  lunatic  shall  be  made 
party  defendant  under  Code,  1904, 
§2616. 

33.  Eexford  V.  Brunswick-Balke- 
Collender  Co.,  181  Fed.  462,  104  C.  C. 
A.   210,  under   North   Carolina  statute. 

34.  Va.  Code,  1904,  §2616;  Wheeler 
V.  Thomas,  116  Va.  259,  81  S.  E.  51. 

35.  South  Penn  Oil  Co.  v.  Mclntire, 
44  W.  Va.  296,  28  S.  E.  922. 

36.  South  Penn  Oil  Co.  v.  Mclntire, 
44  W.  Va.  296,  28  S.  E.  S22. 
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parties,  to  a  proceeding  to  sell  his  undivided  interest  in  realty  held 
as  tenant  in  common. 

(II.)  Fonn  and  Contents.sr  —  The  petition  must  set  forth  the  grounds 
of  the  application,  that  is,  show  the  necessity  and  object  of  the  sale.'* 
It  must  describe  the  property  of  which  sale  is  to  be  made,^'  and  con- 
tain  a  clear   statement  of  the  interest   of  the  petitioner   therein.*" 

"When  the  purpose  of  the  sale  is  to  pay  debts  or  liabilities  incurred 
before  the  appointment  of  a  guardian,  the  petition  must  further  state 
the  amount  and  character  of  the  debts  or  liabilities  and  the  name  of 
the  creditor.*^ 

Verification.  —  The  petition  should  be  verified.*^ 

d.  Notice  of  the  application  should  be  given  to  all  persons  con- 
cerned, in  the  manner  provided  by  statute.*^    Notice  to  the  lunatic, 


37.  Compare  12  Standard  Peoc.  818. 

38.  Ala.— Code,  1907,  §§4408,  4410. 
Ark.— Dig.  of  St.,  §§4021,  4031.  Cal. 
Code  Civ.  Proc,  §1781.  lU.— Eev.  St., 
1913,  ch.  86,  §24;  Wing  v.  Dodge,  80 
111.  564.  Ind. — ^Alcon  v.  Koons,  42  Ind. 
App.  537,  82  N.  B.  92,  84  N.  E.  1104. 
Kan.— Gen.  St.,  1909,  §4830.  Md.— But- 
ledge  V.  Eutledge,  118  Md.  552,  85  Atl. 
661,  must  show  object  and  necessity 
of  sale.  N.  Y.— Code  Civ.  Proc,  §2350; 
Brasher  v.  Cortlandt,  2  Johns.  Ch.  400. 
.Ohio.— Page  &  Adams  Gen.  Code,  §§10,- 
995,  11,000.  Va.— Code,  1904,  §2616; 
Wheeler  v.  Thomas,  116  Va.  259,  81 
S.  E.  51. 

[a]  In  a  proceeding  to  secure  an 
order  of  court  authorizing  the  com- 
mittee of  a  lunatic  to  sell  land,  the 
facts  set  out  in  the  petition  determine 
the  jurisdiction  of  the  court.  Patchin 
V.  Seward  Coal  Co.,  226  Pa.  159,  75 
Atl.  250,  134  Am.  St.  Eep.  1013. 

[b]  The  mere  assertion  that  the 
committee  believes  the  sale  to  be  for 
the  "interest  and  advantage"  of  the 
lunatic  is  not  sufficient.  Eutledge  v. 
Eutledge,  118  Md.  552,  85  Atl.  661. 

39.  Ala.— ^Code,  1907,  §§4408,  4410. 
Ark.— See  Dig.  of  St.,  §40^1.  Minn. 
Eev.  Laws,  1909,  §3259-1.  Mo.— Eev. 
St.,  1909,  §503.  Ohio.— Page  &  Adams 
Gen.  Code,  §10,995.  Va.— Code,  1904, 
§2616;  Wheeler  v.  Thomas,  116  Va.  259, 
81  S.  E.  51,  all  the  estate,  real  and 
personal,  belonging  to  the  insane  per- 
son must  be  plainly  set  forth. 

40.  Minn.  Eev.  Laws,  1909,  §3259-1. 

41.  Ala.— 'Code,  1907,  §4408.  Ark. 
See  Dig.  of  St.,  §4021.  Mo.— Eev.  St., 
1909,  §503. 

42.  Ala.— Code,  1907,  §4408.  Cal. 
Code  Civ.  Proc,  §1781.  lU.— Eev.  St., 
1913,  ch.  86,  §24.     Minn.— Eev.  Laws, 


1909,  §3259-1.  'N.  Y.— Code  Civ.  Proc, 
§2350.  Va.— Code,  1904,  §2616;  Wheel- 
er V.  Thomas,  116  Va.  259,  81  S.  E.  51. 

Compare   12   Standard   Pboc.    820. 

As  to  verifications  generally,  see  the 
title  "Verification." 

43.  See  generally  the  statutes,  and 
the  following:  XT.  S. — Mohr  v.  Manierre, 
101  V.  S.  417,  25  L.  ed.  1052,  under 
Wisconsin  statute.  111. — ^Eev.  St.,  1913, 
ch.  86,  §25.  Kan.— Gen.  St.,  1909, 
§4830.  Minn.— Eev.  Laws,  1909,  §3259- 
1  (disposition  of  property  held  in 
trust).  Neb. — Hunter  v.  Buchanan,  87 
Neb.  277,  127  N.  W.  166,  29  L.  E.  A. 
(N.  S.)  147;  Tierney  v.  Tierney,  81 
N"eb.  193,  115  N.  W.  764,  15  L.  E.  A. 
(N.  S.)  436.  Pa.— Purdon's  Dig.,  vol. 
2,  p.  2398;  Mitchell  v.  Spaulding,  206 
Pa.  220,  55  Atl.  968;  Bennett  v.  Hay- 
den,  145  Pa.  586,  23  Atl.  255. 

Compare   12    Standard   Pkoc.   821. 

[a]  Where  an  order  of  court  di- 
rects the  committee  of  a  lunatic  to 
sell  lands  yrithin  the  county,  and  also 
authorizes  the  committee  to  apply  for 
an  order  of  court  in  another  county 
to  sell  lands  therein  situated,  it  must 
affirmatively  appear  from  the  record 
of  the  court  making  the  original  order 
that  the  widow  and  heirs  at  law  of 
the  lunatic  were  served  with  notice  of 
the  proceedings.  Notice  of  the  pro- 
ceedings in  the  other  county  alone,  is 
insufficient.  Patchin  v.  Seward  Coal 
Co.,  226  Pa.  159,  75  Atl.  250,  134  Am. 
St.  Eep.  1013. 

[b]  The!  Maryland  statute,  how- 
ever, provides  that  the  court  may  de- 
cree, without  any  process  or  order  of 
publication,  that  a  lunatic's  commit- 
tee may  lease  his  property  ol  sell  it 
and  order  that  the .  money  received 
therefrom  be  invested  in  safe  securities. 
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however,  is  not  required,**  unless  the  statutes  expressly  provide  there- 
for.*= 

e.  Inquiry,  Order,  etc.*^  —  In  some  states  a  hearing  before  a 
referee  is  provided  for.*'  The  court  after  examining  into  the  mat- 
ter and  determining  that  the  petition  should  be  granted,  makes  an 
order  directing  that  the  property  or  such  interest  as  is  necessary  or 
proper,  be  mortgaged,  leased,  sold,  or  otherwise  disposed  of,**  and 
containing  directions  respecting  the  time,  manner  and  conditions  of 
the  sale,  release  or  conveyance.*' 


Pub.  Gen,  Laws,  1904,  art.  16,  |§109, 
110.  See  also  Eutledge  v.  Eutledge, 
118  Md.  552,  85  Atl.  661;  "Willis  v. 
Hodson,  79  Md.  327,  29  Atl.  604. 

[c]  Failure  to  give  the  required 
notice  renders  the  entire  proceeding 
for  the  sale  of  the  lunatic's  property 
coram  nou  judiee.  Bennett  v.  Hayden, 
145  Pa.  586,  23  Atl.  255. 

[d]  Notice  is  not  necessary  to  give 
the  court  jurisdiction  of  the  subject- 
matter,  but  of  the  persons  of  the 
parties  having  adverse  rights  to  be 
passed  upon.  The  presenting  of  a  suf- 
ficient petition  by  the  guardian  gives 
the  court  jurisdiction  of  the  subject- 
matter.  All  who  had  notice,  or  who 
appeared  in  the  proceedings,  or  con- 
sented thereto,  would  be  'bound  there- 
by, although  some  other  parties  in- 
terested who  had  no  notice,  would  not 
be  so  bound.  Mohr  v.  Porter,  51  Wis. 
487,  8  N.  W.  364,  overruling  Mohr  v. 
Tulip,  40  Wis.  66. 

[e]  Notice  may  be  dispensed  with 
if  the  parties  having  such  interest 
consent  to  the  sale;  and  upon  such 
consent  the  court  could  proceed  to  act 
without  notice  to  the  lunatic.  Mohr 
V.  Manierre,  101  U.  S.  417,  25  L.  ed. 
1052, 

44.  U.  S.— Mohr  v.  Manierre,  101  V. 
S.  417,  25  L.  ed.  1052.  Md.— Eutledge 
V.  Eutledge,  118  Md.  552,  85  Atl.  661. 
See  Willis  v.  Hodson,  79  Md.  327,'  29 
•Atl.  604.  Neb. — Hunter  v.  Buchanan, 
87  Neb.  277,  127  N.  W.  166,  29  L.  E. 
A.  (N.  S.)  147.  N.  Y.— Agricultural 
Ins.  Co.  V.  Barnard,  14  Abb.  N.  0. 
502.  Pa.— Yaple  v.  Titus,  41  Pa.  195, 
80  Am.  Dec.  604. 

As  to  necessity  for  making  lunatic 
a  party,  see  supra,  VI,  D,  2,  c,  (I). 

45.  Oemulgee  Eiver  Lumb.  Co.  v. 
Appleby,  136  Ga.  26,  70  S.  E.  346, 
lunatic  over  fourteen  years  of  age 
should  be  personally  served  with  no- 
tice. 
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[a]    Inmate    of    State    Institution. 

Notice   to    superintendent.     See   N.   Y. 
Code  Civ.  Proc,   §2349. 

46.  Compare  12  Standard  Prdc.  822, 
et  seq. 

47.  See  generally  the  statutes,  and 
the  following:  N.  J.— Comp.  St.,  1910, 
p.  2788.  N.  Y.— Code  Civ.  Proc,  §2354. 
Pa. — ^Eckstein's  Estate,  1  Pars.  Eq.  Cas. 
59. 

[a]  The  statute  is  mandatory,  and 
requires  a  hearing  of  all  parties  in- 
terested before  the  referee.  If  the 
reference  is  dispensed  with,  it  is  essen-- 
tially  an  ex  parte  proceeding.  In  the 
Matter  of  Valentine,  72  N.  Y.  184, 
reversing  10  Hun  83. 

48.  See  generally-  the  statutes,  and 
the  following:  Ark. — Kirby's  Dig., 
§§4022,  4031.  Cal.— Code  Civ.  Proc, 
§]787.  Kan.— Gen.  St.,  1909,  §4831. 
Md.— Pub.  Gen.  Laws,  1904,  art.  •  16, 
§§108,  110.  Mo.— Eev.  St.,  1909,  §504. 
N.  J.— Laws,  1911,  p.  70.  N.  Y.— Code 
Civ.  Proc,  §2355;  Brasher  v.  Cortlandt, 
2  Johns.  Ch.  400.  Ohio.— Page  & 
Adams  Gen.  Code,  §10,995.  W.  Va. 
Hinehman  v.  Ballard,  7  W.  Va.  152. 

Compare    12    Standard    Pkoc.    823. 

[a]  Order  To  Mortgage  Affords  no 
Authority  To  Sell. — ^Eeals  v.  Weston, 
28  Misc.  67,  59  N.  Y.  Supp.  807. 

[b]  In  opposition  to  a  guardian's 
application  to  sell  the  land  of  his 
ward,  the  guardian  ad  litem  may  af- 
firmatively interpose  the  claim  that  the 
guardian  has  mismanaged  the  estate 
and  should  account  to  it  for  sums  lost 
through  his  negligence.  In  re  Kimble, 
127  Iowa  665,  103  N.  W.  1009. 

49.  Ark.— Kirby's  Dig.,  §4023.  111. 
Eev.  St.,  1913,  ch.  86,  §27.  Kan.— Gen. 
St.,  1909,  §4832.  Mo.— Eev.  St.,  1909, 
§505.  N.  Y.— Code  Civ.  Proc,  §2355; 
Brasher  v.  Cortlandt,  2  Johns.  Ch.  400. 
Ohio. — Page  &  Adams  Gen.  Code,  §10,- 
995. 

Compare    12   Standard   Proo.   823. 
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Bond.  — A  new  or  additional  bond  may  be  required  by  the  court 
from  the  guardian  or  committee."' 

f.  The  Sale.  — (I.)  Manner  of  Sale.si  — Under  statutes  providing  for 
a  public  sale  only,  a  private  sale  cannot  be  ordered,'^  but  in  the  ab- 
sence of  such  statute  a  private  sale  may  be  ordered  if  the  interests  of 
the  lunatic  will  be  best  served  thereby.'^  The  court  may  order  that 
the  real  estate  be  sold  in  whole  or  in  parcels.^* 

(II.)  By  Whom  Conducted.  —  The  court  may  decree  that  the  sale  be 
conducted  by  the  committee  or  guardian,^^  or  that  he  be  aided  therein 
by  the  master,^^  or  that  the  master  conduct  the  sale  alone  if  the 
committee  neglect  or  refuse  to  proceed  in  the  sale.°' 

(in.)  Purchasers.  —  The  committee  or  guardian  of  a  lunatic  is  pro- 
hibited from  becoming  the  purchaser.^^ 

g.  Report  and  Confirmation  of  Sale,  etc.  —  Before  a  sale,  mortgage, 
release  or  lease  is  made  pursuant  to  the  order  of  the  court,  the  guard- 
ian or  committee  is  required  to  report  the  terms  or  conditions  of  the 
agreement  to  the  court  under  oath.^^ 


50.  Ark.— Kirby's  Dig.,  §4031.  Ky. 
Codes,  1906,  §493;  Alien  v.  Jenkins, 
157  Ky.  406,  163  S.  "W.  234,  sale  void 
if  bond  not  executed.  N.  J. — Comp. 
St.,  1910,  p.  2789.  N.  Y.— Code  Civ. 
Proc,  §2351;  Agricultural  Ins.  Co.  v. 
Barnard,  96  N.  Y.  524.  Pa. — Eckstein's 
Estate,  1  Pars.  Eq.  Cas.  59.  S.  D. 
Eichelson  v.  Mariette,  34  S.  D.  573, 
149  N.  W.  553,  requirement  of  the 
bond  is  mandatory;  sale  without  bond 
cannot  be  confirmed. 

Compare  12  Standakd  Pkoc.  825., 
[a]  Bond  held  to  be  unnecessary  in 
a  proceeding  to  mortgage  the  property 
of  the  lunatic  for  his  support  or  main- 
tenance. Agricultural  Ins.  Co.  v.  Bar- 
nard, 96  N".  Y.  524. 

51.  See  generally  the  title  "Judicial 
Sales."  See  also  12  Standard  Proc. 
828. 

52.  Bennett  v.  i^ayden,  145  Pa.  586, 
23  Atl.  255.  Compare  12  Standard 
Proc.  829. 

53.  Palmer  v.  Garland's  Com.,  81 
Va.  444  (private  sale  of  lunatic's  con- 
tingent interest  in  real  estate  to  joint 
owners  thereof);  Hess  v.  Eader,  26 
Gratt.  (67  Va.)  746.  Compare  12 
Standard  Proc.  829. 

54.  Brasher  .v.  Cortlandt,  2  Johns. 
Ch.  (N.'Y.)  400.  Compare  12  Stand- 
ard Proc.  828. 

[a]  Where  the  property  of  the 
iunatic  consists  of  one  parcel  of  land, 
the  propriety  or  possibility  of  divid- 
ing it  and  selling  a  part  of  it  instead 
of  the  wJml^,  is  a  matter  for  t^e  dis- 


cretion of  the  court.  Lomax  ■».  Com- 
stock,  50  Tex.  Civ.  App.  340,  110  S. 
W.   762. 

55.  Brasher  v.  Cortlandt,  2  Johns. 
Ch.  (Sr.  Y.)  400;  Kelsey  ».  Trisler,  32 
Tex.  Civ.  App.  177,  74  S.  W.  64,  court 
powerless  to  order  the  sale  of  the 
lunatics'  property  by  any  other  per- 
son than  the  legally  appointed  guard- 
ian.    Compare  12  Standard  Peoc.  830. 

56.  Brasher  V.  Cortlandt,  2  Johns'. 
Ch.   (N.  Y.)   400. 

57.  Brasher  V.  'Cortlandt,  2  Johns. 
Ch.   (N.  Y.)   400. 

58.  Mass. — Gaylord  ».  Goodell,  173 
Mass.  140,  53  N.  E.  275.  N.  Y.— Tay- 
lor V.  Klein,  47  App.  Div.  343,  62  N.  Y. 
Supp.  4,  a-fjirmed  in  170  N.  Y.  571,  62 
N".  E.  1101.  N.  C— Boyce  v.  Warren, 
19  ISr.  C.  498,  acquires  no  title  by  such 
a  purchase,  if  made. 

Compare    12    Standard   Peoc.   832. 

59.  See  generally  the  statutes,  and 
the  following:  Ark. — Kirby's  Dig.) 
§§4025,  4026.  111.— Eev.  St.,  1913,  oh. 
86,  §28.  Kan.— Gen.  St.,  1909,  §4834. 
N.  J.— Comp.  St.,  1910,  p.  2788;  Bulat 
V.  Londrigan,  63  N.  J.  Eq.  22,  50  Atl. 
909.  N.  Y.— Code  Civ.  Proc,  §2356; 
Corbin  v.  Dwyer,  30  Misc.  488,  63  N.  Y. 
Supp.  822;  Brasher  v.  Cortlandt,  2 
Johns.  Ch.  400. 

Compare  12   Standard  Proc.  835. 

[a]  But  in  Agricultural  Ins.  Co.  v. 
Barnard,  96  N.  Y.  524,  the  then  New 
York  statute  was  held  not  to  apply  in 
the  QQ^e  of  a  mortgage  for  %e  sup- 
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Since  the  title  of  the  property  of  an  insane  person  is  not  in  the , 
guardian,  but  in  his  ward,  in  case  of  a  sale  thereof  under  a  decree 
of  court,  the  court  is  considered  the  vendor,  and  until  the  sale  is  con- 
firmed thereby  it  is  not  complete  and  confers  no  rights.""  Likewise, 
no  mortgage  or  lease  of  property  of  the  ward  should  be  executed  until 
approved  by  the  court."^  The  court  may  refuse  to  confirm  the  sale, 
order  all  money  paid  to  be  refunded,  all  securities  given  to  be  cancelled, 
and  renew  the  order  of  sale."^ 

h.  Attacking  or  Setting  Aside  Sale."^  —  A  court  of  equity  has  juris- 
diction to  set  aside  a  sale  of  the  lunatic's  property,  though  the  sale 
was  made  under  an  order  of  the  probate  court."* 


port  or  maintenance  of  the  insane  per- 
son. 

60.  Montgomery  v.  Ferryman  &  Co., 
147  Ala.  207,  41  So.  838,  119  Am.  St. 
Eep.  61.  Compare  12  Standard  Peoc. 
836. 

[a]  This  is  true,  whether  the  sale 
is  .  public  or  private.  Montgomery  v. 
Ferryman  &  Co.,  147  Ala.  207,  41  So. 
838,  119  Am.  St.  Eep.  61. 

[b]  No  conveyance  shall  be  executed 
until  the  sale  shall  have  been  con- 
firmed by  the  court.  Hinehman  v.  Bal- 
lard, 7  W.  Va.  152. 

[c]  "The  Approval  of  the  Sale  by 
the  Court  Need  Not  Necessarily  Ap- 
pear by  Formal  Entry  of  an  Order. 
It  is  suflSeient  if  the  approval  can  be 
gathered  from  the  whole  record.  The 
equity  for  a  title  is  then  complete." 
Moore  v.  Davis,  85  Mo.  464.  See  also 
State  V.  Jones,  89  Mo.  470,  1  S.  W. 
355.  But  see  also  the  dissenting  opin- 
ion by  Sherwood,  J. 

61.  See  generally  the  statutes,  and 
the  following:  Ark. — Kirby's  Dig., 
§4029.  Kan-^Gen.  St.,  1009,  §4838. 
Mo.— Eev,  St.,  1909,  §509.  N.  Y.— Code 
Civ.  Proc,  §2356)  Corbin  v.  Dwyer,  30 
Misc.  488,  63  N.  T.  Supp.  822. 

[a]  "Where  a  decree  was  entered  by 
the  court  authorizing  the  mortgaging 
of  the  ward's  property  but  the  prop- 
erty to  be  mortgaged  was  not  desig- 
nated by  'the  decree,  but  left  to  the 
selection  of  the  guardian,  such  mort- 
gage is  void,  unless  the  making  there- 
of is  reported  to  and  confirmed  by  the 
court.  Montgomery  v.  Ferryman  & 
Co.,  147  Ala.  207,  41  So.  838,  119  Am. 
-St.  Eep,  61. 

62.  See  generally  the  statutes,  and 
the  following:  Ark. — ^Kirby's  Dig., 
§4028.  Ill.-^ennip«s  v.  Dunphy,  174 
■111.  S@.„  50  N.  E.  1045;  Kan.— Gen.  St., 
1909,  §4837.     , 
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[a]  A  probate  court  may  by  an 
application  of  equitable  principles  or- 
der the  guardian  of  an  insane  person 
to  refund  the  purchase  price  of  his 
ward's  property  sold  by  him  under  a 
false  warranty.  Stanton  v.  Johnson's 
Estate,  177  Mo.  App.  54,  163  S.  W. 
296,  appeal  will  lie  from  refusal  of 
court  to  make  such  aiT  order. 

[b]  "The  court  has  power  to  dis- 
approve a  conservator's  sale  made  sub- 
ject to  approval,  and  order  a  resale 
of  the  property,  where  the  sale  has 
been  regularly  and  fairly  conducted 
and  the  amount  bid  is  a  fair  price, 
if  it  appears  to  the  court  that  a  re- 
sale of  the  property  will  be  for  the 
best  interest  of  the  insane  person's 
estate."  Jennings  «.  Dunphy,  174  III. 
86,  50  N.  E.  1045. 

[c]  Confirmation  will  not  be  refused 

(1)  merely  because  someone  is  found 
who  is  willing  to  pay  an  increased 
price  for  the  property  (Deary's  Case, 
50  N".  J.  Eq.  383,  25  Atl.  197.  See 
generally  the   title   "Judicial  Sales"), 

(2)  or  because  of  irregularities  in  the 
proceedings  which  could  mot  have  re- 
sulted in  any  injustice.  Lomax  v.  Corn- 
stock,  50  Tex.  Civ.  App.  340,  110  S.  W. 
762. 

[d]  Where  a  sale  was  made  in  ac- 
cordance with  a  pre-existing  agreament 
between  the  lunatic's  guardian  and 
the  prospective  purchaser,  tke  sale  will 
be  set  aside,  provided  it  appears  as  a 
fact  that  a  better  sale  would  have 
been  effected,  but  for  such  arrange- 
ment. Lomax  v.  Comstock,  50  Tex.  uv. 
App.  340,  110  S.  W.  762. 

63.  Compare  12  Standaed  Pboc.  845, 
855.  See  also  the  titles  "Judicial 
Sales;"  "Besclssion  and  OanbeUa- 
tion." 

64.  Gaylord  v.  Goodell,  173  Mass. 
140,  53  N.  E,  275,  where. the  guardian 
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Collateral  Atteck. — A  void  order  or  judgment  in  sale  proceedings 
may  be  collaterally  attacked,  in  accordance  with  the  general  rule  in 
such  cases.''^  Mere  errors  or  irregularities,  however,  will  not  render 
the  proceeding  subject  to  collateral  attack,  if  the  court  had  juris- 
diction.*" 

i.  Review.  —  An  appeal  will  lie  from  the  action  of  a  court  author- 
izing a  sale  of  the  lunatic's  property,®'  or  from  a  decree  confirming  a 
sale  already  made.''* 

j.  Proceedings  To  Compel  Conveyance  or  Lease.  —  Where  an  in- 
sane person  is  seized  or  possessed  of  real  property .  or  an  interest 
therein,®^  or  where  a  valid  contract  for  the  sale  or  conveyance  of  such 
property  has  been  made,  but  a  conveyance  thereof  cannot  be  made  by 
reason  of  the  incompetency  of  such  person,'"  an  action  may  be  main- 
tained against  the  lunatic  to  procure  a  decree  or  judgment,  directing 


of  the  lunatic  indirectly  acquired  title 
of  such  property. 

65.  Bennett  v.  Hayden,  145  Pa.  586, 
23  Atl.  255;  Eichelson  v.  Mariette,  34 
S.  D.  573,  149  N.  W.  553,  order  eon- 
firming  sale,  made  without  giving  the 
required  bond,  void,  «,nd  subject  to  col- 
lateral attack.  See  generally  the 
titles  "Judgments;"  "Judicial  Sales;" 
and  compare  12  Standaed  Peoc.  856. 

66.  TJ.  S. — Eexford  v.  Brunswick- 
Balke-Collender  Co.,  181  Fed.  462,.  104 
C.  C.  A.  210.  Mich. — Arnold  v.  Brech- 
tel,  174  Mich.  147,  140  N.  W.  610.  Pa. 
Yaple  V.  Titus,  41  Pa.  195,  80  Am. 
Dec.  604;  Warden  v.  Eichbaum,  3  Grant 
42. 

See  also  the  titles  "Judicial  Sales;" 
"Judgments;"  and  12  Standard  Proc. 
855. 

[a]  Where  a  guardian  of  an  insane 
person  has  been  appointed  by  a  county 
court,  and  the  guardian  has  under  the 
sanction  of  the  court  sold  the  land 
of  such  insane  person,  the  validity  of 
this  sale  cannot  be  called  in  question 
in  a  collateral  proceeding  on  the  ground 
that  notice  of  the  inquisition  wae  not 
given  to  the  alleged  lunatic.  Dutcher 
V.  Hill,  29  Mo.  271,  77  Am.  Bee.  572. 
See  also  Packard  v.  Ulrich,  106  Md. 
246,  67  Atl.  246,  12  L.  E.  A.  (N.  S.) 
895. 

[b].  Where  a  guardian  ad  litem  and 
the  wife  and  children  of  a  lunatic 
appear  on  an  application  to  sell  land 
to  pay  debts,  and  answer  that  the 
guardian  is  indebted  to  the  estate  be- 
cause of  mismanagement,  an  order  di- 
recting a  sale,  allowing  the  guardian 
compensatijm    and    reimbursement    for 


expenses,  is  an  adjudication  of  the  issue 
of  mismanagement  which  is  final  un- 
less appealed  from.  In  re  Kimble,  127 
Iowa  665,  103  N.  W.  1009. 

67.  Eobinson  v.  Dayton,  190  Mass. 
459,  77  N.  E.  503;  Yaple  v.  Titus,  41 
Pa.  195,  80  Am.  Dec.  604.  Compare 
12  Standard  Proc.  840. 

[a]  Where  an  order  of  sale  was 
made,  but  by  its  terms  was  not  to 
take  effect  until  the  giving  of  bond 
with  Buf&cient  surety  to  be  approved 
by  the  court,  an  appeal  taken  between 
the  date  of  the  order  and  the  date 
when  it  went  into  effect  was  premature, 
such  an  order  not  being  a  definite 
decree.  Lunacy  of  Garvey,  13  Pa. 
Super.  277. 

[b]  Such  an  appeal  (1)  may  be 
talcen  by  the  heirs  (Yaple  v.  Titus,  41 
Pa.  195,  80  Am.  Bee.  604),  (2)  or  heirs 
presumptive  of  a  non  compos  mentis. 
Eobinson  v.  Dayton,  190  Mass.  459,  77 
N.  E.  508. 

[c]  But  nothing  is  open  on  such  ap- 
peal except  the  power  of  the  court  to 
make'  the  decree  upon  any  evidence 
that  might  have  been  adduced  under 
the  petitions.  Eobinson  v.  Dayton,  190 
Mass.  459,  77  N.  E.  503. 

68.  Warden  v.  Eichbaum,  3  Grant 
(Pa.)  42;  Garvey 's  Lunacy,  13  Pa. 
Super.  277. 

69.  N.  T.  Code  Civ.  Proc,  §2345; 
Wurster  V.  Armfield,  175  N.  Y.  256,  67 
N.  E.  584. 

70.  Minn.  Rev.  Laws,  1905,  §3777; 
N.  Y.  Code  Civ.  Proc,  §2345;  Wurster 
V.  Armfield,  175  N.  Y.  256,  67  N.  .E. 
584. 
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a  conveyance  of  such  property  or  interest.'^  Such  a  judgment  will 
not  be  rendered  unless  the  court,  after  hearing  the  parties,  is  satisfied 
that  the  conveyance  ought  to  be  made,  however.'^ 

Upon  rendering  final  judgment  the  court  has  power  to  direct  the 
guardian  or  committee  to  execute  any  conveyance,  or  to  do  any  other 
act  which  is  necessary,  in  order  to  carry  the  judgment  into  effect/' 

VII.  ACTIONS  BY  AND  AGAINST  INSANE  PERSONS  AND 
THEIR  COMMITTEES  OR  GUARDIANS. —A.  Jurisdiction  and 
Venue.''*  —  The  court  having  jurisdiction  of  proceedings  by  or  against 
insane  persons  or  their  representatives  depends  upon  the  local  prac- 
tice." 

Venue. —  An  action  against  an  insane  defendant  may  be  brought  in 
the  county  or  judicial  district  where  such  person  has  his  legal  resi- 
dence.'^"    An  action  againgt  the  heir  or  administrator  of  the  committee 


71.  Minn.  Eev.  Laws,  1905,  §3778; 
Yauger  v,  Skinner,  14  N.  J.  Eq.  389. 

[a]  "Where  the  vendor  is  by  an 
inquisition  found  a  lunatic  from  a  date 
prior  to  the  contract  of  purchase  the 
other  party  may  file  a  bill  for  specific 
performance,  and  obtain  an  issue  to 
inquire  whether  the  defendant  was  a 
lunatic,  or  whether  the  contract  was 
executed  during  a  lucid  interval;  and 
if  found  in  his  favor,  he  may  have 
a  decree  for  specific  performance.  So 
he  may  ask,  in  the  alternative  to  have 
the  contract  either  performed  or  dis- 
charged." Yauger  v.  Skinner,  14  N. 
J.  Bq.  389. 

[b]  "These  provisions  apply  to 
leases  as  well  as  conveyances."  Wurs- 
ter  V.  Armfield,  175  IST.  Y.  256,  67  N.  E. 
584. 

72.  Minn.  Eev.  Laws,  1905,  §3779; 
N.  Y.  Code  Civ.  Proc,   §2347. 

73.  See  Minn.  Eev.  Laws,  1905, 
§3780;  N.  Y.  Code  Civ.  Proc,  §2347; 
Wurster  v.  Armfield,  175  N.  Y.  256,  67 

-N.  E.  584. 

74.  As  to  jurisdiction  of  courts  gen- 
erally over  insane  persons,  see  aupra, 
II. 

75.  See  generally  the  statutes,  and 
the  following:  la. — Plock  v.  Wyatt,  49 
Iowa  466.  Kan.— Hill  Inv.  Co.  v. 
Honeywell,  65  Kan.  349,  69  Pao.  334, 
district  court  does  not  have  jurisdic- 
tion to  entertain  an  action  to  subject 
funds  in  the  hands  of  the  guardian  to 
the  payment  of  the  lunatic's  debts,' 
when  the  creditor  does  not  have  a 
lien  on  such  funds,  and  there  exists 
no  special  or  extraordinary  reason  pre- 
venting the  probate  court  from  making 
the  desired  order,  if  it  be  proper  and 
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just.  La.— Hyde  v.  Erwin,  12  Eob.  536. 
N.  Y.— Kent  v.  West,  22  Misc.  403,  50 
N.  Y.  Supp.  339;  Bayard  v.  Scanlon, 
1  City  Ct.  Eep.  487.  N.  0.— Smith  v. 
Pipkin,  79  N.  C.  569.  Pa.— Equitable 
Trust  Co.  V.  Garis,  190  Pa.  544,  42  Atl. 
1022. 

[a]  A  constitutional  provision  that 
probate  court  shall  have  "exclusive 
original  jurisdiction  in  matters  relative 
to  persons  of  unsound  mind  and  their 
estate,"  does  not  exclude  the  jurisdic- 
tion of  other  courts  to  hear  and  deter- 
mine suits  by  or  against  insane  pet- 
song,  whether  under  guardianship  or 
not,  and  whether  they  have  been  ad- 
judged insane  by  the  probate  court  o'r 
not.  Peters  v.  Townsend,  93  Ark.  103, 
124  S.  W.  255. 

[b]  As  Between  Law  and  Equity. 
It  is  not  error  to  refuse  to  transfer  to 
equity  an  action  upon  a  note  of  an 
insane  person  brought  in  a  court  of 
law.  Kilpatriek  v.  Eowan  (Ark.),  177 
S.  W.  893. 

76.  Stuard  v.  Porter,  79  Ohio  St.  1, 
85  N.  E.  1062. 

[a]  Where  suit  must  be  brought 
against  the  conunittee  of  an  insane  per- 
son, in  determining  the  right  to  sue 
out  an  attachment  on  the  ground  of 
non-residence  of  the  defendant,  the 
residence  of  the  committee  and  not 
that  of  the  lunatic  governs.  Sheltman 
V.  Taylor's  Com.,  116  Va.  762,  82  S.  E. 
698. 

[b]  An  action  against  one  confined 
in  a  lunatic  asylum  should  be  brought 
in  the  county  in  which  such  person 
resided  or  claimed  his  Residence,  prior 
to  his  confinement  by  express  statutory 
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of  such  person  is  not  confined  to  sueh  district,  however." 

B.  Conditions  Precedent. —Leave  of  Court.  —The  better  prac- 
tice would  seem  to  require  previous  application  to  the  court  before  the 
eommencement  of  any  suit  for  an  insane  person  by  his  committee  or 
guardian,  or  next  friend.'^  Leave  of  court  seems  to  be  necessary  un- 
der, some  authorities.''^  Likewise,  the  institution  of  suits  against  the 
insane  person,  after  he  has  been  found  to  be  such,  without  permission 
of  the  court  before  whom  the  proceedings  in  lunacy  are  pending  is  im- 
proper under  some  authorities.*"  The  same  is  true  of  an  action  against 
the  lunatic's  committee.®^ 


provision.     Kirby's  Ark.    Dig.,    1904, 
§6066. 

77.  The  heir  or  administrator  of  the 
committee  of  a  lunatic  may  be  sued  in 
any  circuit  in  which  he  may  be  found 
by  the  administrator  of  the  lunatic  or 
heir;  the  jurisdiction  is  not  confined 
to  the  circuit  where  the  custody  of 
the  lunatic  belongs.  Hardin  v.  Smith's 
Exr.,  7  B.  Mon.   (Ky.)  390. 

78.  Post's  Estate,^  19  Pa.  Dist.  61. 

[a]  Discretionary  With  Court. — Ac- 
tions by  or  on  behalf  of  lunatics  will 
be  permitted  only  where  they  are 
necessary  for  the  interest  of  the  lun- 
atic, and  it  is  within  the  discretion  of 
the  court  to  permit  an  action  instituted 
in  behalf  of  a  lunatic,  to  proceed  or 
not,  as  the  interest  of  the  lunatic  may 
require.  Wood  v.  Throckmorton,  26 
Colo.  248,  57  Pac.  699. 

79.  See  Collins  v.  Toppin,  63  IS.  J. 
Eq.  381,  51  Atl.  933.  But  see  Post's 
Estate,  19  Pa.  Dist.  61. 

[a]  In  Dorsheimer  v.  Eoorback,  18 
N.  J.  Eq.  438,  it  is  said:  "A  suit 
ought  not  to  be  brought,  even  by  the 
committee,  without  the  direction  of 
the  court,  upon  an  inquiry  made, 
whether  it  is  for  the  benefit  of  the 
idiot   or  lunatic." 

[b]  "  In  1  Daniell  's  Chancery-Plead- 
ing and  Practice,  *85,  it  is  said:  'A 
committee,  previously  to  instituting  a 
suit  on  behalf  of  an  idiot  or  lunatic, 
should  obtain  the  sanction  of  the  lord 
chancellor  to  the  proceeding  by  a  peti- 
tion under  the  commission;  and  it  is 
usual,  upon  such  petition  being  heard, 
to  refer  it  to  the  master  to  inquire 
into  the  nature  of  the  right  or  inter- 
est of  the  idiot  or  lunatic  in  the  prop- 
erty claimed,  and  to  certify  whether 
any  proceedings  should  be  adopted  for 
recovering  it  or  for  ascertaining  his 
rights.'  "  Post's  Estate,  19  Pa.  Dist. 
61. 


80.  Carter  v.  Beckwith,  128  N.  T. 
312,  28  IST.  E.  582;  Matter  of  Dela- 
hunty,  28  Abb.  IST.  C.  (N.  Y.)  245; 
Williams  v.  Estate  of  Cameron,  26 
Barb.  (N.  Y.)  172;  Soverhill  v.  Dick- 
son, 5  How.  Pr.  (N.  Y.)  109;  Mattet 
of  Hopper,  5  Paige  (N.  Y.)  489;  Mat- 
ter of  Heller,  3  Paige  (N.  Y.)  199; 
Grant  v.  Humbert,  114  App.  Div.  462, 
100  N.  Y.  Supp.  ,44. 

[a]  But  such  leave  of  court  is  not 
necessary  unless  he  has  been  judicially 
declared  insane  and  a  committee  ap- 
pointed. Grant  v.  Humbert,  114  App. 
Div.   462,   100   N.   Y.   Supp.   44. 

[b]  In  an  action  against  an  execu- 
tor and  testamentary  trustee  for  an  ac- 
counting, to  which  an  incompetent  is 
made  a  party  because  of  his  interest 
therein,  a  decree  entered  therein  is 
valid  although  permission  to  make  the 
incompetent  a  party  to  the  accounting 
and  leave  to  serve  him  were  not  ob- 
tained from  the  court.  Meeks  v. 
Meeks,  51'  Misc.  538,  100  N.  Y.  Supp. 
667. 

[e]  An  order  permitting  service  of 
summons  on  an  inmate  of  a  state  hos- 
pital for  the  insane  does  not  consti- 
tute the  necessary  leave  to  bring  the 
action.  Grant  v.  Humbert,  114  App. 
Div.  462,  100  N.  Y.  Supp.  44. 

As  to  necessity  for  presenting  claims 
against  lunatic's  estate,  see  supra, 
YI,  C. 

81.  Smith  V.  Keteltas,  27  App.  Div. 
279,  50  N.  Y.  Supp.  471,  service  of 
process  without  obtaining  such  leave 
irregular    and   may   be    set   aside. 

[a]  Such  leave  should  be  granted, 
when  the  party  applying  for  such  leave 
shows  a  case  upon  which  a  court  of 
equity  would  grant  relief,  if  the  claim 
should  be  established  on  the  trial.  In 
the  Matter  of  Wing,  2  Hun  (N.  Y.) 
671. 

[b]  Leave  Nunc  Pro  Tunc. — In  Dun- 
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Where  the  required  leave  to  bring  suit  against  the  insane  person  or 
his  guardian  is  not  obtained,  the  party  at  fault  may  be  proceeded 
against  for  contempt.*^  The  court  may  order  proceedings  taken  with- 
out leave  to  be  stayed.*^ 

The  proper  mode  of  taking  advantage  of  want  of  leave  on  the  part 
of  one  bringing  suit  in  behalf  of  a  lunatic  is  by  motion  to  strike  the 
bill  or  complaint  from  the  files.'* 

C.  By  "Whom  Actions  Brought.^^  —  Formerly,  the  right  of  idiots 
and  lunatics  to  sue  in  the  courts  was  not  recognized  ;*"  but  this  rule  has 
been  universally  abrogated,  and  at  the  present  time  such  persons  are 
as  much  entitled  to  have  their  rights  settled  by  the  courts  as  though 
they  were  sane.*' 


ham  V.  Fitch,  48  App.  Div.  321,  62  N. 
Y.  Supp.  905,  it  was  said  that  on  proper 
application  leave  may  be  granted  nunc 
pro  tunc.  But  see  In  re  Delahunty,  18 
N.  T.  Supp.  395. 

[c]  "Permission  to  sue  Is  not  a  de- 
termination that  the  petitioner  has  a 
good  cause  of  action  against  the  com- 
mittee. The  court,  in  granting  leave 
to  sue,  is  not  called  upon  to,  and  does 
not,  pass  upon  the  question  of  the 
committee's  liability.  In  all  such  cases 
the  leave  to  bring  suit  reserves  the 
right  to  the  committee  to  set  up  any 
defense  it  may  have,  which  may  be 
done  either  by  answer  or  demurrer." 
Kent  V.  West,  33  App.  Div.  112,  53 
N.  T.  Supp.  244. 

82.  Carter  v.  Bectwith,  128  N.  Y. 
312,  28  N".  E.  582;  Crippen  v.  Culver, 
13  Barb.  (N.  Y.)  424;  Sternbergh  v. 
Schoolcraft,  2  Barb.  (N.  Y.)  153;  Mat- 
ter of  Hopper,  5  Paige  (N.  Y.)  489; 
Matter  of  Heller,  3  Paige  (N.  Y.)  199; 
L'Amoureux  v.  Crosby,  2  Paige  (N.  Y.) 
422,  22  Am.  Dec.  6'55;  Grant  v.  Hum- 
bert, 114  App.  Div.  462,  100  N.  Y. 
Supp.  44, 

[a]  The  affidavit  of  the  party  and 
his  attorney,  that  they  were  ignorant 
of  the  fact  that  the  proceedings  in 
lunacy  had  been  commenced,  may  be 
sufficient  to  excuse  them  from  punish- 
ment for  a  wilful  contempt.  In  the 
Matter  of  Hopper,  5  Paige  (N.  Y.) 
489. 

83.  'Carter  v.  Beckwith,  128  N.  Y. 
312,  28  N.  B.  582;  Demelt  v.  Leonard, 
19  How.  Pr.  (N.  Y.)  140,  11  Abb.  Pr. 
252;  Matter  of  Hopper,  5  Paige  (N.  Y.) 
489;  Grant  v.  Humbert,  114  App.  Div. 
462,  100  N.  Y.  Supp.  44. 

[a]  If  an  action  be  commenced 
against  an  incompetent  not  judicially 
declared  insane,  on  the  subsequent  ap- 

Voi.  xin 


pointment  of  a  committee  the  court 
may  enjoin  the  action  or  grant  leave 
for  its  continuance.  The  substitution 
of  the  committee  as  a  defendant  in 
place  of  the  incompetent  does  not  de- 
bar the  committee  from  contending 
that  the  action  cannot  be  maintained 
without  leave  of  the  court.  Grant  v. 
Humbert,  114  App.  Div.  462,  100  N.  Y. 
Supp.  44,  holding  also  that  the  fact 
that  the  committee  appeared  and  an- 
swered for  the  defendant  was  not  a 
waiver  of  the  failure  of  the  plaintiff 
to  obtain  leave  of  the  court  for  the 
continuance  of  the  action. 

[b]  But  where  judgment  has  been 
obtained  and  execution  issued  and 
levied  on  the  property  of  the  lunatic 
before  'jurisdiction  has  been  obtained 
in  the  matter  by  the  institution  of 
lunacy  proceedings,  it  is  doubtful 
whether  it  is  proper  to  interfere  by 
a  summary  order  to  stay  the  proceed- 
ings, although  the  recovery  of  the 
judgment  and  the  whole  proceedings 
in  such  case  are  overreached  by  the 
finding  of  the  jury  under  the  commis- 
sion of  lunacy;  the  remedy  in  such  a 
case  appears  to  be  either  a  summary 
application  to  the  court  in  which  the 
judgments  were  obtained,  or  by  a  writ 
of  error.  Demelt  v.  Leonard,  19  How. 
Pr.  (N.  Y.)  140,  11  Abb.  Pr.  252; 
Matter  of  Hopper,  5  Paige  (N.  Y.) 
489. 

84.  Collins  v.  Toppin,  63  N.  J.  Bq. 
381,  51  Atl.  933,  disapproving  and  dis- 
tinguishing early  oases  holding  that 
question  might  be  raised  by  demurrer. 

85.  See  generally  10  Standard  Proc. 
858,  et  seq. 

86.  Isle  V.  Oranby,  199  111.  39,  64 
N.  E.  1065,  64  L.  E.  A.  513. 

87.  Isle  V.  Cranby,  199  111.  39,  64 
N".  E.  1065,  64  L.  E.  A.  513.    And  see: 
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The  question  as  to  how  and  by  whom  the  action  should  be  brought 


Ia.^Collier  v.  Smaltz,  149  Iowa  230, 
239,  128  N.  W,  396.  Ky.— 'Cameron 's 
Com.  V.  Pottinger,  8  Bibb  11.  Mass. 
Gurney  v.  Waldron,  187  Mass.  376. 
Mo.— Allen  v.  Eansom,  44  Mo.  268,  100 
Am.  Dee.  282.  N.  Y.— Skinner  v.  Tib- 
bitts,  13  N.  Y.  Civ.  Proe.  370.  S.  0. 
Amos  V.  Taylor,  2  Brev.  20.  Term. 
Eankin  v.  Warner,  2  Lea  302.  Wis. 
Wiesmann  v.  Bouald,  125  Wis.  600,  104 
N.  W.  916,  2  L.  E.  A.  (N.  S.)  961; 
Menz  v.  Beebe,  95  Wis.  383,  70  N.  W. 
468,  60  Am,  St.  Eep.  120. 

But  see  Kerwin  v.  Hibernia  Insur- 
ance Co.,  35  La.  Ann.  33  (holding  that 
an  insane  person  is  incompetent  to 
prosecute  a  suit  in  her  own  behalf) ; 
Clark  V,  Perkins,  3  N.  H.  339,  holding 
that  a  person  non  compos  mentis  is 
neither  capable  of  indorsing  a  writ, 
brought  in  his  name,  himself,  nor  of 
giving  any  other  person  authority  to 
indorse  it,  with  his  name. 

[a]  "It  was  the  doctrine  of.  the 
early  English  law  that  neither  idiots, 
madmen,  nor  such  as  were  born  deaf 
and  duinb,  could  sue  in  the  courts. 
But  the  right  of  lunatics  and  deaf  and 
dumb  persons  to  sue  is  said  to  have 
been  generally  admitted  before  Lord 
Coke's  time,  although  the  right  of 
idiots  to  appear  in  the  courts  was  still 
questioned,"  Buswell  on  Insanity,  137, 
quoted  in  Post's  Estate,  19  Pa.  Bist.  61. 

[b]  In  Wiesmann  v.  Donald,  125 
Wis.  600,  104  N.  W.  916,  2  L.  E.  A. 
(N.  S.)  961,  the  court  said:  "The  re- 
spondent informs  us,  without  citation 
of  authority,  that  'the  principle  that 
an  insane  person  cannot  appear  as 
plaintiff  aind  prosecute  a  case  in  his 
own  behalf  is  elementary.'  Perhaps 
he  told  the  circuit  court  the  same 
thing  and  that  court  believed  him.  This 
proposition  has,  however,  been  directly 
negatived  by  this  court  in  Menz  v. 
Beebe,  95  Wis.  383,  70  N.  W.  468,  where 
it  was  held  that  no  obstacle  exists, 
either  by  common  law  or  under  our 
statute,  to  the  maintenance  of  an  ac- 
tion by  an  incompetent  person.  Aniong 
the  supporting  authorities  cited  in  that 
ease  was  Chicago  &  P.  E.  Co.  v.  Hun- 
ger, 78  111.  300,  where  it  is  pertinently 
said:  'The  note  was  due  and  unpaid, 
and  somebody  was  entitled  to  sue  upon 
it  and  enforce  its  collection.  If  ap- 
pellee [the  incompetent]  was  not,  who 


was?'  Again,  in  Eankin  i;.  Warner,  2 
Lea  (Tenn.)  302,  it  is  said:  'The  law 
mainly  designs  to  protect  the  weak  and 
dependent,  and  if  the  courts,  seeing  a 
suitor  has  rights  or  property  entitled 
to  their  consideration  and  judgment, 
turn  him  out  because  no  one  will  or 
does  assume  the  role  of  guardian  or 
next  friend  for  him,  they  will  certain- 
ly be  guilty  of  a  strange  perversion 
of  the  object  of  their  creation.'  The 
common-law  right  of  a  lunatic  to  main- 
tain a  suit  was  declared  as  long  ago 
as  Lord  Coke's  time,  in  Beverley's 
Case,  2  Coke's  Eep.  pt.  4,  568.  And 
the  distinction  in  this  respect  between 
an  incompetent  and  an  infant  has  al- 
ways been  recognized  (1  Freem.  Judgm. 
§152),  and  is  fully  preserved  in  our 
own  statutes,  which  provide  (see.  2613, 
Stats.  1898)  that  an  infant  must  ap- 
pear by  guardian,  but  omit  any  such 
requirement  with  reference  to  the  in- 
sane plaintiff." 

[c]  The  proper  course  for  courts  to 
pursue  when  it  becomes  apparent  that 
a  plaintiff,  by  reason  of  his  insanity, 
cannot  safely  protect  his  lights  in  the 
litigation,  is  to  appoint  a  guardian  ad 
litem,  and  direct  the  case  to  proceed; 
not  to  dismiss  the  case  and  deny  all 
hearing.  Wiesmann  v.  Donald,  125 
Wis.  600,  104  2Sr.  W.  916,  2  L.  E.  A. 
(N;  S.)  961,  citing  with  approval,  Wies- 
mann V.  Daniels,  114  Wis.  240,  90  N". 
W.  162.  As  to  use  of  guardian  ad  litem 
in  bringing  suit,  see  infra,  this  section 
and  generally  the  title  "Guardian  ad 
Litem." 

[d]  An  insane  person,  though  not 
undef  guardianship,  should  not  be  al- 
lowed to  bring  an  action  when  the 
gravamen  of  the  case  is  the  assess- 
ment of  damages  for  a  condition  of  in- 
sanity, alleged  to  have  been  brought 
about  by  the  injuries  constituting  the 
basis  of  the  action.  Deiner  v.  Suter- 
meister   (Mo.),  178  S.  W.  757. 

[e]  A  person  under  guardianship  as 
a  person  of  unsound  mind  oannoft  main- 
tain an  action  to  impeach  sales  of 
property  alleged  to  have  been  made  by 
the  guardian.  Eobeson  v.  Martin,  93 
Ind.  420. 

That  judgment  is  not  void  because 
plaintiff  is  a  lunatic,  see  infra,  VII,  I, 
3,  b, 
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is  governed  largely  by  statutes  in  some  states,^^  and  the  decisions'  in 
different  jurisdictions  are  not  entirely  harmonious.*® 

The  rule  seems  to  be  that  all  actions  or  suits  on  behalf  of  an  insane 
person  respecting  his  person  and  estate  must  be  brought  by  the  guardian 
or  committee,  if  he  has  one,®"  and  statutes  sometimes  expressly  so  pro- 
vide,°^  some  statutes  prescribing  that  it  shall  be  the  duty  of  the  guar- 
dian of  an  insane  person  to  prosecute  all  actions  instituted  in  behalf 
of  his  ward,®^  in  which  case,  it  has  been  held  that  the  action  must  be 


88.  McKenna  v.  McArdle,  191  Mass. 
96,  77  N.  E.  782.  See  also  infra,  this 
section. 


89.  McKenna  v.  MeArdle,  191 
96,  77  N.  E.  782. 

90.  See  the  following:  Del. — Pen- 
ington  V.  Thompson,  5  Del.  Ch.  328. 
D.  C. — Mackey  v.  Peters,  22  App.  Cas. 
341.  Fla.— Kilbee  v.  Myriek,  12  Pla. 
419.  Ga. — ^La  Grange  Mills  v.  Kener, 
121  Ga.  429,  49  S.  E.  300.  El.— Isle 
V.  Oranby,  199  111.  39,  64  N.  E.  1065, 
64  L.  E.  A.  513,  reversing  101  111.  App. 
221;  Pyott  V.  Pyott,  191  111.  280,  289, 
61  N.  E.  88.  La. — Byrnes  v.  Byrnes' 
Minors,  111  La.  403,  35  So.  617.  Md. 
Hewitt's  Case,  3  Bland's  Ch.  184; 
Owing 's  Case,  1  Bland  Ch.  290.  Mass. 
Gurney  v,  Waldron,  137  Mass.  376. 
Minn. — Plympton  v.  Hall,  55  Minn.  22, 
56  N.  W.  351,  21  L.  E.  A.  675.  Miss. 
Gillespie  v.  HauenstBin,  72  Miss.  838, 
17  So.  602.  Mo.— Hayes  v.  Miller,  81 
Mo.  424.  N.  J.— Collins  v.  Toppin,  63 
N.  J.  Eq.  381,  51  Atl.  933;  Palmer  v. 
Sinnickson,  59  N.  J.  Eq.  530,  46  Atl. 
517;  Demarest  v.  Vandenberg,  39  N.  J. 
Eq.  130;  Dorsheimer  v.  Koorback,  18  E". 
J.  Eq.  438.  N.  Y.— Eankert  v.  Kankert, 
105  App.  Div.  37,  93  N.  Y.  Supp.  399. 
Tex.— Pelham  v.  Moore,  21  Tex.  755. 
Va.— Sheltman  v.  Taylor's  Com.,  116 
Va.  762,  82  S.  E.  698;  Hinton  v.  Bland's 
Admr.,  81  Va.  588;  Cole  v.  Cole,  28 
Gratt.  (69  Va.)  365;  Bird  v.  Bird,  21 
Gratt.   (62  Va.)   712. 

[a]  "When  a  person  has  been  ad- 
judged insane  and  a  guardian  ap- 
pointed, it  would  seem  that  suits  in 
behalf  of  the  lunatic  should  be  insti- 
tuted by  the  guardian,  or  that  it 
should  appear  that  some  good  reason 
exists  why  this  could  not  be  done." 
La  Grange  Mills  v.  Kener,  121  Ga. 
429,  49  S.  E.  300. 

[b]  In  Byrnes  v.  Byrnes'  Minors, 
111  La.  403,  35  So.  617,  it  was  held 
that  only  the  curator  of  an  interdict 
can  represent  his  interest  in  court.  The 
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interdict's  wife  and  children  are  with- 
out standing  to  do  so.  A  suit  in  the 
interest  of  the  interdict  cannot  be 
prosecuted  against  the  consent  of  the 
curator. 

[o]  In  Gillespie  v.  Hauenstein,  72 
Miss.  838,  17  So.  602,  which  was  an 
action  against  the  sureties  on  the  bond 
of  a  former  'guardian  of  the  lunatic, 
the  court  said:  "The  suit  was  properly 
brought  by  the  lunatic  suing  by  his 
guardian  and  next  friend.  The  action 
is  that  of  the  lunatic,  represented  in 
its  prosecution  by  others  because  of 
his  incompetency." 

As  to  who  should  bring  action 
where  interests  of  guardian  adverse  to 
those  of  insane  person,  see  infra,  this 
section. 

As  to  who  should  bring  an  action  to 
annul  the  marriage  of  an  insane  person, 
see  generally  the  title   "Marriage." 

As  to  who  should  bring  action  of  di- 
.vorce  for  insane  person,  see  7  Stand- 
ART)  Peoc.  749. 

91.  Ark.— Kirby's  Dig.,  1904,  §6026; 
Hare  v.  Port  Smith  &  W.  E.  Co.,  104 
Ark.  187,  148  S.  W.  1038;  Jetton  v. 
Smead,  29  Ark.  372.  la.— Code,  §3481; 
State  Bank  of  Williams  v.  Gish,  149 
N.  W.  600;  Tiffany  v.  Worthington,  96 
Iowa  560,  65  N.  W.  817;  Chavannes  v. 
Priestly,  80  Iowa  316,  45  N.  W.  766, 
9  L.  E.  A.  193.  Ky.—O 'Daniel  v. 
Plannigan,  6  Ky.  Opin.  297,  under  §58, 
Civ.  Code  of  Proc.  Ohio. — Page  & 
Adams  Gen.  Code,  §11,247.  Wyo. 
Comp.  St.,  1910,  §4316. 

92.  Kan.  Gen.  St.,  1909,  §4827; 
Gustafison  v.  Ericksdotter,  37  Kan.  670, 
16  Pac.  91;  Mo.  Eev.  St.,  1909,  §497; 
Deiner  v.  Sutermeister  (Mo.),  178  S,W. 
757;  Eedmond  v.  Quincy,  etc.  E.  Co.,  225 
Mo.  .721,  126  S.  W.  159;  Koenig  v. 
Union  Depot  E.  Co.,  194  Mo.  564,  572, 
92  S.  W.  497;  Hayes  v.  Miller,  81  Mo. 
424;  Nickerson  v.  Gilliam,  29  Mo.  456, 
77  Am.  Dec.  583;  Tolson's  Admr.  v. 
Garner,  15  Mo.  494. 
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so  brought ;  it  cannot  be  brought  by  any  other  person,^^  not  even,  it  has 
been  held  in  the  name  of  the  insane  person.^*  But  as  to  the  latter 
proposition,  the  general  and  more  usual  rule  is  that  the  action  or  suit, 
though  brought  or  conducted  by  the  guardian  or  committee,  is  in  the 
name  of  the  insane  person,  by  his  committee  or  guardian,  and  not  in 
the  guardian's  own  name.®^ 


[a]  Where  such  a  statute  exists, 
(1)  a  person  of  unsound  mind  cannot 
bring  an  action  without  joining  the 
guardian.  Gustafison  v.  Ericksdotter, 
37  Kan.  670,  16  Pac.  91.  (2)  He  must 
sue  through  such  guardian.  Deiner  v. 
Sutermeister  (Mo.),  178  S.  W.  757; 
Hays  V.  Miller,  81  Mo.  424;  Eeed  v. 
"Wilson,  13  Mo.  28.  (3)  An  insane  hus- 
band cannot  properly  be  joined  with 
his  wife  in  an  action  by  her.  Hayes  v. 
Miller,  81  Mo.  424. 

[b]  Under  a  statute  providing  that 
the  general  guardian  of  an  incompetent 
shall  represent  his  ward  in  all  legal 
proceedings,  unless  another  is  appointed 
for  that  purpose,  such  guardian  may 
sue  to  recover  property  which  his  ward 
has  conveyed.  Eeason  v.  Jones,  119 
Mich.  672,  78  N.  W.  899. 

93.  Tiffany  v.  Worthington,  96  Iowa 
560,  65  N.  W.  817;  Eow  v.  Eow,  53 
Ohio  St.  249,  41  N.  E.  239,  both  hold- 
ing that  it  cannot  be  brought  by  next 
friend. 

As  to  right  of  next  friend  to  prose- 
cute actions  in  favor  of  persons  ad- 
judged insane,  see  the  title  "Guard- 
ian ad  Litem." 

94.  Chavannes  v.  Priestly,  80  Iowa 
316,  45  N.  W.  766,  9  L.  E.  A.  193,  if 
so  brought,  it  will  be  dismissed. 

95.  See  the  following:  Ala.— West 
V.  West,  90  Ala.  458,  7  So.  830;  Dear- 
man  V.  Dearman,  5  Ala.  202.  Cal. 
Dixon  V.  Cardozo,  106  Cal.  506,  39  Pac. 
857.  Conn. — Hutchins  v.  Johnson,  12 
Conn.  376,  30  Am.  Dec.  622.  Ky. 
Crane  v.  Anderson,  3  Dana  119,  suit  to 
enforce  rights  of  a  lunatic  should  be 
in  his  name,  not  in  name  of  commit- 
tee. Mass. — Taylor  v.  Levering,  171 
Mass.  303,  50  N.  E.  612.  Minn. 
Plympton  v.  Hall,  55  Minn.  22,  56  N. 
W.  351,  21  L.  E.  A.  675.  Mo.— Gibson 
V.  ShuU,  251  Mo.  480,  158  S.  W.  322; 
Allen  V.  Eanson,  44  Mo.  263,  100  Am. 
Dec.  282;  Eeed  v.  Wilson,  13  Mo.  28. 
N.  H.— Lang  v.  Whidden,  2  N.  H.  435. 
N.  J. — ^Demarest  v.  Vandenberg,  39  N. 
J.  Eq.  130,  affirmed,  40  N.  J.  Eq.  35"6, 
2   Atl.    647.     N.   y.— McKillip   v.   Mc- 


Killip,  8  Barb.  552;  Petrie  v.  Shoe- 
maker, 24  Wend.  85;  Burnet  v.  Book- 
staver,  10   Hun  481;   Fields  v.  Fowler, 

2  Hun  400;  Skinner  v.  Tibbitts,  13  N. 
Y.  Civ.  Proc.  370.  Pa. — Arnold  v. 
Townsend,  14  Phila.  216,  leave  may  be 
granted  to  amend,  if  action  not  so 
brought.  E.  I. — Hamilton  v.  Colwell, 
10  E.  I.  39.    S.  C— McCreight  v.  Aiken, 

3  Hill  337.  Vt.— Lincoln  v.  Thrall,  34 
Vt.  110;  Holden  v.  Scanlin,  30  Vt.  177. 
Wis.— King  V.  Cutts,  24  Wis.  625. 

See  also  Eonan  v.  Bluhm,  173  111. 
277,  50  N.  E.  694. 

[a]  "A  lunatic  is  not  supposed  to 
be  able,  without  the  assistance  of 
others,  to  know  what  steps  may  be 
necessary  to  protect  his  estate.  Suits  \ 
in  his  behalf  are  usually  instituted  in 
his  name,  but  as  he  is  a  person  in- 
capable, in  law,  of  taking  any  steps 
on  his  own  account,  he  sues  by  the 
committee  of  his  estate,  if  any,  or,  if 
none,  by  his  next  friend,  who  is  re- 
sponsible for  the  conduct  of  the  suit." 
Plympton  v.  Hall,  55  Minn.  22,  56  N". 
W.  351. 

[b]  "In  such  a  case,  if  (committee 
were)  Removed,  the  suit  would  not 
abate,  and  if  the  infant  became  of  age, 
the  suit  would  remain  to  him."  Ham- 
ilton ».  Colwell,  10  E.  I.  39. 

[c]  In  Eichmond  v.  Adams  Nat. 
Bank,  152  Mass.  359,  25  N.  B.  731, 
the  court  said  that  "the  general  rule 
is  that  a  guardian  must  bring  suit  in 
the  name  of  his  ward  when  the  suit 
concerns  the  title  of  the  ward  to  prop- 
erty. See  Hicks  v.  Chapman,  10  Allen 
463;  Jennings  v.  Collins,  99  Mass.  29. 
It  is  said,  however,  that  there  is  an 
exception  ,to  this  general  rule  when  a 
bill  is  filed  by  a  guardian  to  set  aside 
an  act  done  by  an  insane  person  who 
has  been  put  under  guardianship.  See 
Gorham  v.  Gorham,  3  Barb.  Ch.  24; 
Warfield  v.  Fisk,  136  Mass.  219;  1  Ban. 
Ch.  Pract.  (5th  Am.  ed.)  9,  82,  etseq.; 
Story,  Eq.  PI.  Sees.  64,  65.  We  do  not 
consider  it  necessary  to  determine  how 
far,  if  at  all,  this  rule  prevails  in  this 
Commonwealth,   or  whether,  if  it  pre- 
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The  guardian  or  committee  cannot  generally  sustain  an  action  or 
suit  in  his  own  name  alone  for  the  insane  person's  property,®'  ©r  on 


vails  here,  it  is  altogether  applicable 
to  this  suit.  We  assume  that  it  was 
within  the  power  of  the  Superior  Court 
to  permit  an  amendment  of  the  bill  ad- 
mitting the  ward  as  a  party  plaintiflE, 
and  that  the  ward  having  died,  the  ad- 
ministrator of  her  estate  could  have 
been  admitted  to  prosecute  it." 

[d]  In  the  case  of  Lane  v.  Scher- 
merhorn,  1  Hill  (N.  Y.)  97,  which  was 
an  action  by  the  committee  of  a  lun- 
atic, for  money  had  and  received  by 
the  defendant  to  the  use  of  the  lunatic, 
and  for  money  lent  end  advanced  by 
the  lunatic  to  the  defendant  the  court 
said:  "It  is  unnecessary  to  inquire, 
whether  the  plea  is  bad,  for  the  action 
is  misconceived.  It  should  have  been 
brought  in  the  name  of  the  lunatic." 

[e}  An  action  on  a  covenant  given 
to  the  lunatic  cannot  be  brought  in 
the  name  of  his  committee.  Cameron's 
Committee  v.  Pottinger,  3  Bibb   (Ky.) 

[f  ]  Where  the  guardian  has  no  title 
or  interest  in  the  ward's  estate,  he 
cannot  maintain  a  bill  in  equity  in 
his  own  name  to  avoid  a  conveyance 
by  the  ward  of  his  property.  Lom- 
bard V.  Morse,  155  Mass.  136,  29  N.  E. 
205,  14  L.  E.  A.  273. 

[g]  Omission  To  Insert  Name  of 
Guardian.— (1)  "It  is  the  better  prac- 
tice to  insert  the  name  of  the  guardian 
.  .  .  yet  an  omission  to  do  it  can- 
not be  taken  advantage  of,  after  plead- 
ing the  general  issue.  When  ,  taken 
advantage  of,  it  is  by  a  motion  ad- 
dressed to  the  discretion  of  the  court, 
to  protect  the  defendant  against  cost 
and  vexatious  suits  in  the  name  of 
idiots."  Lang  «.  Whidden,  2  N.  H. 
435.  (2)  The  objection  may  be  raised 
by  demurrer.  Robeson  v.  Martin,  93 
Ind.  420;  Deiner  v.  Sutermeister  (Mo.), 
178  8.  W.  757. 

[h]  In  North  Carolina  and  South 
Carolina,  (1)  a  distinction  is  made  be- 
tween actions  at  law  and  suits  in 
equity.  At  law,  if  the  lunatic  is  of 
full  age,  the  action  is  in  his  own 
name  (Green  v.  Kornegay,  49  N.  C.  66, 
67  Am.  Dec.  261;  Shaw  v.  Burney,  36 
N.  C.  148;  Brooks  v.  Brooks,  25  N.  O. 
389;  Cathcart  v.  Sugenheimer,  18  S.  C. 
123;  McCreight  v.  Aiken,  Eice  56,  3 
Hill   618);    (2)    if  under  age,  by  his 
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guardian  or  committee  (McCreight  v. 
Aiken,  Eice  [S.  C]  56).  (3)  In  equity, 
a  suit  to  recover  what  belongs  to  a 
lunatic,  may  be  brought  either  in  the 
name  of  the  guardian  or  committee,  or 
in  the  name  of  the  lunatic  by  his 
guardian  or  committee.  Latham  v.  Wia- 
wall,  37  N.  C.  294;  Shaw  v.  Burney, 
36  N.  C.  148;  Cathcart  v.  Sugenheimer, 
18  8.  C.  123. 

[i]  If  the  committee  of  a  lunatic 
besome  chargeable  for  profit  made  to 
himself  by  the  labor  of  such  lunatic, 
and  then  dies,  the  succeeding  commit- 
tee may  bring  suit  against  the  exec- 
utors of  the  deceased  committee  for  an 
account  of  such  profits,  without  join- 
ing the  lunatic  as  a  party.  Ashley  v. 
Holman,  15  S.  C.  97. 

96.  Uberoth  v.  Union  Nat.  Bank,  9 
Phila.  (Pa.)  83,  action  to  recover  debts 
due  partnership  of  which  luniatic  a 
member.  And  see  McCreight  v.  Aiken, 
3  Hill  (S.  C.)  337. 

[a]  "The  lunatic  and  the  commit- 
tee must  both  join  in  the  action,  the 
latter  to  manage  the  interests  of  one 
who  is  disabled  to  protect  himself, 
and  the  lunatic  because  he  may  re- 
cover his  understanding,  and  then  is 
to  have  the  management  and  disposal 
of  his  own  estate."  Uberoth  v.  Union 
Kat.  Bank,  9  Phila  (Pa.)  83.  See  also 
Beale  v.  Coon,  2  Watts  (Pa.)   183. 

[b]  An  action  of  ejectment  to  re- 
cover the  possession  of  lands  of  the 
lunatic  should  be  in  his  name,  and  not 
in  that  of  the  committee  or  guardian. 
MO. — Allen  v.  Eansom,  44  Mo.  263,  100 
Am.  Deo.  282.  N.  Y.— Petrie  v.  Shoe- 
maker, 24  Wend.  85;  Skinner  v.  Tib- 
bitts,  13  Civ.  Proe.  Rep.  370;  Burnet 
V.  Bookstaver,  10  Hun  481.  N.  C. 
Brooks  V.  Brooks,  25  N.  C.  389.  Tenn. 
Rankin  v.  Warner,  2  Lea  302.  But 
see  Warden  v.  Eichbaum,  14  Pa.  121, 
holding  that  a  committee  of  lunatic 
may  maintain  ejectment  in  his  own 
name,  since  statute  vests  in  him  man- 
agement and  control  of  the  real  and 
personal  property  of  the  lunatic,  and 
regards  him  as  in  actual  possession  of 
lunatic's  estate,  which  is  suflcient  to 
maintain  ejectment  in  that  state.  But 
even  in  Pennsylvania  a  committee  of 
a  lunatic  cannot  maintain  an  action  of 
ejectment  against  the  wife  of  the  lun- 


INSANE  PERSONS 


587 


a  contract  made  by  his  ward  respecting  such  property,®'  though  he 
may  sue,  in  his  own  name,  upon  his  own  contract  relating  to  the  prop- 
erty of  his  ward,^"  and  he  has  been  permitted  to  sue  in  his  own  name,  as 
guardian  or  committee  of  the  insane  person,  to  recover  the  possession 
of  personal  property  belonging  to  his  ward,  which  has  been  converted 
since  his  appointment,'^  as  well  as  in  trover  for  the  value  of  property 
procured  from  his  insane  ward  before  his  appointment.'-  He  has  also 
been  permitted  to  sue  for  damages  where  the  grantee  of  property  which 


atic,  to  eject  her  and  his  children  from 
the  home  provided  for  them  while  sane. 
Shaffer  v.  List,  114  Pa.  486,  7  Atl.  80, 
wherein  the  court  said:  "He  may  un- 
douljtedly  maintain  ejectment  against 
a  stranger  to  secure  possession  of  the 
lunatic's  real  estate;  but,  we  are  not 
aware  that  ejectment,  against  the  lun- 
atic's wife,  for  the  purpose  of  eject- 
ing her  and  his  children  from  the  home 
he  provided  for  them,  has  ever  been 
sanctioned,  nor  do  we  think '  it  neces- 
sary especially  where,  as  in  this  cas6, 
she  is  in  possession  under  her  hus- 
band, not  pretending  even  to  hold  ad- 
versely to  his  title.  The  present  suit, 
by  the  committee  as  the  representative 
of  the  lunatic,  against  the  wife  of  the 
latter,  is  practically  an  action  at  law 
by  husband  against  wife.  Ejectment 
against  the  lunatic  himself  would 
scarcely  be  more  anomalous  and  un- 
called for." 

97.  Eiggs  V.  Zaleski,  44  Conn.  120. 
And  see  Gibson  v.  Shull,  251  Mo.  480, 
158  S.  W.  322,  action  to  set  aside  deed 
of  lunatic  should  be  in  name  of  ward, 
rather  than  that  of  curator. 

[a]  The  guardian  of  an  imbecile 
person  cannot  maintain  an  action  of 
unlawful  detainer  in  his  own  name 
against  a  tenant  who  holds  over  con- 
trary to  the  terms  of  a  lease  executed 
by  such  person  before  he  was  put  un- 
der guardianship.  King  v.  Cutts,  24 
Wis.  625. 

98.  Crane  v.  Anderson,  3  Dana  (Ky.) 
119. 

[a]  Thus,  he  may  maintain  detinue 
in  his  own  name  for ,  property  of  the 
lunatic  or  ward,  which  a  stranger  has 
hired  of  him  and  agreed  to  return, 
but  detains  after  the  expiration  of  the 
time  limited  for  its  return;  the  con- 
tract, not  the  title  to  the  property, 
being  the  foundation  of  the  suit.  Crane 
V.  Anderson,  3  Dana   (Ky.)   119. 

[b]  Where  a  promissory  note  is  giv- 
en to  a  guardian,  of  an  insane  person 


as  guardian,  he  may  institute  suit  upon 
it  in  his  own  name.  HI. — Scott  v.  Bas- 
sett,  194  111.  602,  62  N.  E.  914.  Mo. 
Nickerson  v.  Gilliam,  29  Mo.  456,  77 
Am.  Dec.  583.  N.  Y. — Davis  v.  Car- 
penter, 12  How.  Pr.  287. 

99.  Field  V.  Liicas,  21  Ga.  447,  68 
Am.  Deo.  465,  wherein  the  court  said: 
"It  seems  to  be  the  practice  in  Eng- 
land, for  the  non  compos  himself  to 
be  a  party  plaintiff  when  suing  and  a 
party  defendant  when  sued.  But  the 
reason  is,  his  estate  is  not  vested  in 
his  guardian,  upon  inquisition  found. 
The  title  remains  in  the  lunatic  him- 
self. Not  so  under  the  laws  of  this 
state.  Cobb  342.  Certainly  the  right 
of  possession,  if  not  of  title,  under  our 
laws,  vests  in  the  guardian,  and  this 
entitles  him  to  sue  in  his  own  name 
to  recover  the  property  of  his  ward, 
or  damages  tor  its  wrongful  conver- 
sion. ' '  Compare  Eeed  v.  Wilson,  18  Mo. 
28. 

[a]  Bill  of  Discovery. — The  commit- 
tee of  a  lunatic  may  maintain  a  bill 
in  equity  for  the  discovery  and  de- 
livery of  possession  of  deeds  and  other 
muniment's  of  title,  certificates  of  stock, 
negotiable  securities  and  other  person- 
al property  belonging  to  the  lunatic. 
Equitable  Trust  Co.  v.  Garis,  190  Pa. 
544,  42  Atl.  1022. 

[b]  An  appeal  from  the  order  of 
commitment  and  the  removal  of  the 
record  to  the  appellate  court  does  not 
prevent  the  committee  from  filing  suits 
as  such.  Equitable, Trust  Co.  v.  Garis, 
190  Pa.  544,  42  Atl.  1022,  70  Am.  St. 
Eep.  644. 

1.  An  action  of  trover  for  the  value 
of  property  procured  from  an  insane 
person  may  be  maintained  by  a  com- 
mittee subsequently  appointed  in  pro- 
ceedings wherein  the  insanity  of  such 
person  at  the  time  the  property  was 
procured  has  been  judicially  deter- 
mined. Sander  v.  Savage,  75  App.  Div. 
333,  78  N.  Y,  Supp.  189. 
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the  insane  person  was  incompetent  to  convey  away  has  resold  the  prop- 
erty to  an  innocent  purchaser.^  And  under  some  statutory  provisions, 
the  guardian  or  committee  may  sue  in  his  own  name,,  as  guardian,  for 
property  of  and  demands  due  his  ward;^  while  under  others,  he  may 
maintain,  in  his  own  name,  as  guardian,  any  action  or  special  proceed- 
ing, which  the  lunatic  might  have  brought  had  no  committee  or  guar- 
dian been  appointed.* 


2.  Pyle  V.  Pyle  (Tex.  Civ.  App.), 
159  S.  W.  488,  citing  Sprinkle  v.  Well- 
born, 140  N.  C.  163,  52  S.  E.  666,  111 
Am.  St.  Eep.  827,  3  L.  E.  A.  (N.  S.) 
180. 

3.  Scott  V.  Bassett,  194  111.  602,  62 
N".  E.  914.  See  generally  10  Standaed 
Peoc.  857. 

[a]  In  Illinois,  (1)  "this  is  the  only 
provision  of  the  statute  for  suit  by 
the  conservator  in  his  own  name." 
Scott  V.  Bassett,  194  111.  602,  62  N.  B. 
914.  (2)  But  until  the  appointment 
and  qualification  of  the  guardian,  suit 
is  properly  brought  in  the  name  of  the 
lunatic.  Chicago,  etc.  E.  Co.  ■;;.  Hun- 
ger, 78  lU.  300. 

[b]  Under  a  statute  (1)  providing 
that  "the  committee  of  an  insane  per- 
son shall  be  entitled  to  the  custody 
and  control  of  his  person  (when  he  re- 
sides in  the  state,  and  is  not  confined 
in  an  asylum  or  jail),  shall  take  posses- 
sion of  his  estate,  and  may  sue  and  be 
sued  in  respect  thereto,"  etc.  A  suit 
on  behalf  of  the  lunatic  respecting  his 
person  or  estate  must  be  in  the  name 
of  the  committee,  if  there  be  one. 
Cole's  Com.  v.  Cole,  28  Gratt.  (69  Va.) 
365;  Bird's  Com.  v.  Bird,  21  Gratt. 
(62  Va.)  712.  And  see  General  Board 
of  State  Hospitals  v.  Eobertson,  115 
Va.  527,  79  S.  E.  1064;  Johnson  v.  Chap- 
man, 43  W.  Va.  639,  28  S.  E.  744. 
(2)  He  may  sue  to  set  aside  a  deed 
or  contract  of  the  insane  person,  touch- 
ing his  estate,  made  prior  to  the  time 
he  was  appointed  committee,  upon  the 
ground  that  such  insane  person  was 
insane  at  the  time  of  making  such  deed 
or  contract  of  sale.  Hinchman  v.  Bal- 
lard, 7  W.  Va.  152. 

[c]  The  right  of  a  lunatic  to  main- 
'  tenance,    either    entire    or    partial,    out 

of  a  trust  fund  constitutes  a  part  of 
the  lunatic's  estate  and  Ms  committee 
is  the  proper  person  to  sue  for  its 
preservation  and  protection.  General 
Board  of  State  Hospitals  v.  Robertson, 
115  Va.  527,  79  S.  E.  1064. 
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[d]  A  second  committee  of  an  In- 
sane person  may  maintain  a  suit  in 
his  own  name  against  the  estate  of  a 
deceased  committee  to  recover  from  it 
money  chargeable  to  the  first  commit- 
tee as  such.  Straight  v.  Ice,  56  W.  Va. 
60,  48  S.  E.  837. 

[e]  Under  a  statute  providing  that 
"in  all  suits  in  which  the  ward  has  an 
interest,  and  the  recovery  inures  to  his 
or  her  benefit,  a  guardian  may  sue  in 
his  own  name  for  the  use  of  the  ward," 
the  guardian  of  a  lunatic  may  sue  at 
law  in  his  own  name.  West  v.  West, 
90  Ala.  458,  7  So.  830. 

4.  See  generally  the  statutes,  and 
N.  Y.  Code  Civ.  Proc,  §2340;  CaUahan 
V.  New  York  Cent.,  etc.  E.  Co.,  99  App. 
Div.  56,  90  N.  Y.  Supp.  657;  Harin^ 
V.  Murphy,  60  Misc.  374,  113  N.  Y. 
Supp.  452;  Peigenbaum  v.  Howe,  32 
Misc.  514,  66  N.  Y.  Supp.  378;  Wright 
V.  Hayden,  31  Misc.  116,  63  N.  Y.  Supp. 
796;  Dupignac  p.  Quick,  27  Misc.  500, 
58  N.  Y.  Supp.  341  (action  on  a  lost 
note);  Skinner  v.  Tibbitts,  13  N.  Y. 
Civ.  Proc.  370,  statute  permissive  and 
not  mandatory. 

[a]  A  statute  of  this  character  has 
been  held  not  to  limit  the  authority 
of  the  committee  to  such-  actions  as 
the  lunatic  might  have  maintained. 
Haring  v.  Murphy,  60  Misc.  374,  113 
N.  Y.  Supp.  452,  holding  that  he  may 
invoke  the  equitable  jurisdiction  of 
the  court  for  the  protection  of  his 
ward's  estate  from  his  own  neglect  or 
m'istake  without  the  aid  of  such  a 
statutory  provision. 

[b]  The  right  to  commence  an  ac- 
tion in  the  name  of  a  person  of.  un- 
sound, mind  before  he  has  been  judicial- 
ly declared  to  be  such,  is  not  taken 
away  by  such  statutes.  Eunberg  v. 
Johnson,  11  (N.  Y.)  Civ.  Proc.  283, 
289. 

[c]  An  action  for  partition  may  be 
maintained  by  the  committee  in  his 
own  name.    Koepke  v.  Bradley,  3  App. 
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Statutes  also  provide  that  suits  in  behalf  of  non-resident  insane  per- 
sons may  be  prosecuted  in  the  name  of  the  guardian  or  committee  of 
such  person." 

By  Nejrt  Friend  or  Guardian  Ad  Lltem.e —  The  action  or  suit  on  behalf 
of  an  insane  person  is  properly  brought  in  his  name,  by  his  next  friend 
or  guardian  ad  litem,  where  he  is  not  otherwise  properly  represented 
by  a  general  guardian  or  committee/    Especially  in  cases  where  the 


Div.  391,  38  N".  Y.  Supp.  707.  See 
generally  the   title   "Partition." 

[d]  The  New  York  sta.tute  of  1845 
(1)  first  gave  to  ,  the  oommittee  the 
right  to  bring  actions  in  his  own  name. 
It  specified  the  actions,  and  only  in 
those  specified  actions  could  the  com- 
mittee sue  in  his  own  name.  It  author- 
ized the  committee  to  sue  in  his  own 
name  for  any  debt,  claim  or  demand 
transferred  to  him,  or  to  the  posses- 
sion and  control  of  which  he  became 
entitled  as  such.  It  was  held  under 
it  that  the  committee  could  bring  an 
action  alone  for  the  purpose  of  setting 
aside  an  act  or  deed  done  by  the 
lunatic  while  such  (Person  v.  Warren, 
14  Barb.  488),  (2)  as  well  as  to  cancel 
the  sale  of  a  farm  to  the  lunatic,  and 
for  the  cancellation  of  a  satisfaction 
of  mortgage  executed  by  him.  Field 
V.  Fowler,  2  Hun  400.  (3)  The  statute 
did  not  embrace  an  equitable  proceed- 
ing by  which  an  estate  or  interest  in 
real  property  was  sought  to  be  estab- 
lished. McKillip  V.  McKillip,  8  Barb. 
552.  The  statutory  provision  above 
cited  merely  extends  the  powers  of  the 
committee  in  this  respect. 

5.  M»Clun  V.  MeClun,  176  111.  376, 
52  N".  B.  928,  under  Eev.  St.,  ch.  86, 
§41. 

[a]  Amendment. — ^Where  the  stat- 
ute empowers  the  guardian  to  sue  in 
his  own  name,  a  bill  brought  in  the 
name  of  the  lunatic  may  be  amended 
so  as  to  make  the  guardian  a  party. 
McClun  V.  McClun,  176  111.  376,  52  N. 
B.  928. 

6...  See  general':'  10  Standard  Peoc. 
716,  et  seq,  ' 

7,  See  the  following:  U.  S. — In  re 
Kronberg,  208  Fed.  203;  Florida  C.  & 
P.  B.  Co.  V.  Bell,  87  Fed.  369,  31  C.  C. 
A.  9,  reversed  on  other  grounds  in  176 
U.  S.  321,  20  Sup.  Ct.  399,  44  L.  ed. 
486;  Dudgeon  v.  Watson,  23  Fed.  161. 
CaJ.— .Security  Loan  &  T.  Co.  v.  KaufE- 
man,  108  CaJ.  214,  41  Pae,  467.  Del. 
Penington  v.  Thompson,  6  Del.  Ch.  328; 


Allen  V.  Babcock,  1  Harr.  348.  Ga. 
La  Grange  Mills  v.  Kener,  121  Ga.  429, 
49  S.  E.  300;  Dent  v.  Merriam,  113 
Ga.  83,  38  S.  E.''334;  Reese  v.  Eeese, 
89  Ga.  645,  15  S.  E.  846;  Wilson  v. 
Ansley,  47  Ga.  278;  Aetna  Ins.  Co.  v. 
Peavy,  9  Ga.  App.  759,  72  S.  B.  300. 
HI.— Isle  V.  Cranby,  199  111.  39,  46,  64 
N.  E.  1065,  64  L.  E.  A.  513  (reversing 
101  111.  App.  122,  and  overruling  Cov- 
ington V.  Neftzger,  140  111.  608,  33 
Am.  St.  Eep.  261,  so  far  as  in  con- 
flict); Pyott  V.  Pyott,  191  111.  280,  289, 
61  N.  E.  88,  afflrmimg  90  111.  App.  210; 
Eonan  v.  Bluhm,  173  111.  277,  50  N.  B. 
694;  Van  Buskirk  v.  Van  Buskirk,  148 
111.  9,  35  N.  E.  383;  Speck  v.  Pullman 
Palace  Car  Co.,  121  111.  33,  12  N.  E. 
213;  Chicago  &  Pac.  E.  Co.  v.  Hunger, 
78  111.  300;  Steele  V.  Wynn,  139  111. 
App.  428;  Leonard  v.  The  Times,  51 
111.  App.  427;  Martin  v.  Dufalla,  50  111. 
App.  371;  Eyder  v.  Topping,  15  ill. 
App.  216.  Ky.— Wilson  v.  Oldham,  12 
B.  Mon.  55;  Newcomb's  Exrs.  v  New- 
comb,  13  Bush  544,  26  Am.  Eep.  222, 
both  prior  to  statute.  Mass. — Taylor 
V.  Levering,  171  Mass.  303,  50  N.  E. 
612;  Gray  v.  Parke,  155  Mass.  433,  29 
N.  E.  641.  Minn. — Plympton  v.  Hall, 
55  Minn.  22,  56  N.  W.  351,  21  L.  E.  A. 
675.  Miss. — Gillespie  v.  Hauenstein,  72 
Miss.  838,  17  So.  602.  Mo.— Burger  v. 
Boardman,  254  Mo.  238,  162  S.  W.  197; 
Eedmond  v.  Quincy,  etc.  E.  Co.,  225 
Mo.  721,  126  S.  W.  159;  Koenig  v. 
Union  Depot  E.  Co.,  194  Mo.  564,  92 
S.  W.  497;  Allen  v.  Eansom,  44  Mo. 
263,  100  Am.  Dec.  282.  N.  J.— Kroehl 
V.  Taylor,  69  N.  J.  Eq.  525,  61  Atl. 
257;  Kidder  v.  Houston  (N.  J.  Eq.), 
47  Atl.  336;  Lamb  v.  Lamb  (N.  J. 
Eq.),  23  Atl.  1009;  Dorsheimer  v.  Eoor- 
back,  18  N.  J.  Eq.  438;  Norcom  v. 
Eogers,  16  N.  J.  Bq.  484.  N.  Y. — Eun- 
berg  V.  Johnson,  11  Civ.  Proc.  283. 
N.  C— Abbott  V.  Hancock,  123  N.  C. 
99,  31  S.  E.  268;  Smith  v.  Smith,  106 
N.  'O.  498,  11  S.  E.  188.  R.  I.— Ken- 
yon  v.  Hayhurst,  35  E.  I.  380,  87  A.tl. 
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168.  Tenn. — ^Parsons  v.  Kinzer,  3  Lea 
342;  Eankin  v.  Warner,  2  Lea  302; 
Stephens  v.  Porterj  11  Heisk  341,  parti- 
tion suit.  Tex. — Lindly  v.  Lindly,  102 
Tex.  135,  113  S.  W.  750;  Holland  v. 
Couts,  100  Tex.  232,  98  S.  W.  236; 
Abrahams  v.  Vollbaum,  54  Tex.  226; 
Cooke  V.  Thornhill,  16  Tex.  177;  Pel- 
ham  V.  Moore,  21  Tex.  755;  Hughey  v. 
MoBby,  31  Tex.  Civ.  App.  76,  71  S.  W. 
395;  Holzheiser  v.  Gulf,  etc.  R.  Co., 
11  Tex.  Cir.  App.  677,  33  S.  W.  887. 
Va.— Bird  v.  Bird,  21  Gratt.  (62  Va.) 
712.  Wis. — Ziegler  v.  Bark,  121  Wis. 
533,  99  N.  W.  224.  Eng.— Beall  v. 
Smith,  L.  E.  9  Ch.  85;  Jonea  v.  Lloyd, 
L.  E.  18  Eq.  265;  Light  v.  Light,  25 
Beav.  248,  .53  Eng.  Eeprint  63'l;  Nel- 
son V.  Buncombe,  9  Beav.  211,  50  Eng. 
Eeprint  323;  Eock  v.  Slade,  7  Dowl. 
P.  C.  22. 

[a]  In  Isle  v.  Cranby,  199  111.  39, 
46,  64  N.  E.  1065,  64  L.  E.  A.  513, 
the  court  said:  "No  authority  has 
been  cited  holding  that  a  bill  will 
not  lie  in  the  name  of  a  lunatic  or  in- 
sane person  by  his  next  friend,  when 
he  has  no  conservator,  except  it  be 
that  of  Covington  v.  Neftzger,  140  111. 
608.  While  it  does  not  clearly  appear 
from  the  opinion  in,  that  case  that 
G.  '0.,  in  whose  name  the  bill  was  filed 
by  his  next  friend,  A.  C,  then  had  a 
conservator,  we  are  inclined  to  think, 
from  a  careful  reading  thereof,  that 
such  was  the  case,  in  which  event  the 
suit  should  have  been  brought  by  the 
conservator,  and  not  in  the  name  of 
the  lunatic  by  his  next  friend.  Es- 
pecially was  this  tr-ue  as  it  appears 
that  the  next  friend  was  not  appointed 
by  the  court  but  seems  to  have  been 
a  mere  volunteer.  On  the  other  hand, 
if  the  doctrine  of  that  case  is  that  a 
bill  will  not  lie  in  the  name  of  a  lun- 
atic or  insane  person  who  has  not  been 
adjudged  insane  or  who  has  no  con- 
servator, by  his  next  friend,  it  is  con- 
trary to  the  weight  of  authority  and  is 
in  conflict  with  the  later  decisions  of 
this  court,  and  must  be  deemed  to  have 
been  overruled,  as  it  clearly  appears 
that  a  lunatic  or  person  of  unsound 
mind  who  has  not  been  adjudged  in- 
sane or  who  has,  no  conservator  may 
sue  by  his   next   friend." 

[b]  In  Pelham  v.  Moore,  21  Tex,  755, 
the  defendant  pleaded  in  abatement  that 
the  plaintiff  at,  And  before  the  insti- 
tution of  the  suit,  was  a  lunatic.  The 
court,  after  reviewing  several  aiithor- 
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ities,  said!  "If  the  plaintiff  were  a 
resident  lunatic  having  a  guardian,  no 
doubt  the  action  ought  to  be  brought 
by  his  guardian.  But  being  a  non-resi- 
dent, having  neither  a  guardian,  nor  a 
committee  authorized  to  sue  in  his  be- 
half in  this  state,  it  seems,  if  he  can  sue 
at  all,  it  must  be  by  information  or 
by  the  appointment  or  authorization 
by  the  court  of  some  one  to  sue  in  his 
behalf  as  next  friend.  He  cannot  main- 
tain tlie  action  in  his  own  name  with- 
out having  some  one  joined  with  him 
to  be  responsible  at  least  for  costs." 

[c]  In  Beall  v.  Smith,  L.  E.  9  Ch. 
App.  (Eng.)  85,  91,  the  general  rule 
in  chancery  is  thus  stated:  Where 
there  is  a  person  of,  unsound  mind,  and 
therefore  incapable  of  invoking  the  pro- 
tection of  the  court,  that  protection 
may  be  invoked,  in  proper  cases,  and 
to  the  extent  proper  in  his  behalf,  by 
any  person,  as  his  next  friend.  But 
every  person  so  constituting  himself, 
officiously,  the  guardian  of  a  person  of 
unsound  mind,  does  so  at  his  own  risk, 
and  he  must  be  prepared  to  vindicate 
the  propriety  of  the  proceedings,  if 
they  are  called  in  question. 

[d]  In  Eock  «.  Slade,  7  Dowl.  P.  C. 
(Eng.)  22,  Lord  Abinger  said:  "It  is 
every  day's  practice  to  sue  in  the  name 
of  a  lunatic,  and  I  never  heard  any 
question  as  to  the  propriety  of  such  ac- 
tion where  no  committee  was  appointed. 
If  we  were  to  compel  a  party  to  go 
into  equity  for  the  appointment  of  a 
committee,  there  are  many  instance's  in 
which  a  lunatic  might  starve  before  ho 
could  recover  his  money.  If  the  de- 
fendant wants  the  protection  of  this 
Court,  he  should  let  the  plaintiff  ob- 
tain judgment."  Chitty  in  his  Plead- 
ing, Vol.  1,  577,  adopts  the  statement 
of  Lord  Coke  above  noted. 

Before  and  Without  an  Inquisition 
of  Lunacy. — 10  Standard  Pkoc.  717. 

[e]  Where  the  committee  attempt- 
ing to  act  was  irregularly  appointed,  it 
may  nevertheless  act  as  next  friend. 
Upton's  Com.  v.  Bush,  135  Ky.  102,  121 
S.  W.  1005. 

[f]  The  wife  of  &-.  insane  husband 
may  be  his  next  fr:.  nd  for  the  purpose 
of  bringing  an  action  in  his  behalf  for 
the  seduction  of  an  infant  daughter. 
Abbott  V.  Hancock,  123  N.  C.  99,  31  S. 
E.  268. 

[g]  Necessity  for  Appointment. 
Although  the  next  friend  is  jiresumed 
in  theory  of  law  to  have  been  appointed 
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interests  of  the  guardian  or  committee  are  adverse  to  those  of  his  ward,' 
or  for  other  siifficient  reason  the  court  shall  deem  it  better  to  appoint 
some  other  person  as  next  friend  to  prosecute  any  proceeding  for  such 
insane  person,^  is  the  action  or  suit  brought  by  some  one  as  next  friend. 

Statutes  in  some  states  expressly  provide  that  if  there  be  no  guar- 
dian or  committee,  the  action  or  suit  must  be  brought  by  a  next  friend.^" 

By  Attorney-General.  ^^  In  some  cases  it  has  been  held  that  if  the  in- 
sane person  has  no  committee  or  guardian,  or  if  his  interests  clash  with 
those  of  his  committee  or  guardian,  an  information  may  be  exhibited 
in  his  behalf  by  the  attorney-general.^* 

D.  Against  "Whom  Actions  Beought.**  —  At  the  common  law,  it 
was  well  settled  that  an  action  lay  against  an  insane  person,  whether 
he  was  or  was  not  under  guardianship.**    No  action  at  law  or  suit  in 


by  the  court,  no  actual  appointment  is 
necessary.  Gray  v.  Parke,  155  Mass. 
433,  29  N.  E.  641. 

[h]  The  next  friend  (1)  .is  an  offi- 
cer of  the  court  and  subject  to  removal 
by  its  order  at  any  time.  Abbott  v. 
Hancock,  123  N.  €.  99,  31  S.  B.  268. 
(2)  One  assuming  to  act  as  next  friend 
in  instituting  the  proceedings  is  not 
ousted  from  his  position  by  a  challenge 
of  his  authority,  but  only  by  removal 
by  the  court,  and  until  such  removal 
his  authority  is  in  force.  Gray  v.  Parke, 
155  Mass.  433,  29  N.  E.  641. 

[i]  In  Iowa,  under  a  statute  pro- 
viding that  actions  for  insane  persons 
must  be  brought  by  their  guardians,  it 
is  held  that  an  action  cannot  be  brought 
by  a  next  friend.  Tiffany  v.  Worthing- 
tori,  96  Iowa  560,  65  N.  W.  817. 

[j]  In  New  York,  "there  is  no  au- 
thority under  the  Code  of  Civil  Pro- 
cedure for  the  maintenance  of  an  ac- 
tion by  an  incompetent  person  by  a 
guardian  ad  litem."  Bankert  v.  Ran- 
kert,  105  App.  Div.  37,  93  N.  T.  Supp. 
399. 

8.  See  the  following:  Colo. — ^Wood 
V.  Throckmorton,  26  Colo.  248,  57  Pac. 
699,  right  of  lunatic  to  sue  by  next 
friend  recognized.  HI. — ^Isle  v.  Oranby, 
199  111.  39,  64  N.  E.  1065,  64  L.  E.  A. 
513,  reversing  101  111.  App.  221;  Pyott 
V.  Pyott,  191  111.  280,  289,  61  N.  E. 
88.  N.  J.— Melick  v.  Melick,  17  N.  J. 
Eq.  156,  159;  Norcom  v.  Sogers,  16  N. 
J.  Eq.  484.  Va.— Bird  v.  Bird,  21  Gratt 
(62  Va.)    712. 

[a]  Butiu'Rankert  v.  Bankert,  105 
App.  Div.  37,  93  N.  Y.  Supp.  399,  it  is 
said  that  if  it  appear  that  the  general 
committee  is  acting  in   collusion  with 


the  defendant,  or  that  it  would  be  im- 
proper for  him  to  institute  and  prose- 
cute an  action  against  the  defendant, 
another  committee  may  be  appointed 
and  suit  commenced  and  prosecuted  by 
it. 

As  to  who  should  bring  action  to 
annul  marriage  of  insane  person,  see 
the  title  "Marriage." 

9.  Pyott  V.  Pyott,  191  111.  280,  289, 
61  N.  E.  88;  Eyder  v.  Topping,  15'  111. 
App.  216. 

[a]  Under  the  lUiuois  statute  the 
court  may  in  its  discretion  appoint  a 
conservator  or  next  friend  for  a  par- 
ticular purpose,  notwithstanding  thete 
is  already  a  general  conservator.  By- 
der  V.  Topping,  15  lU.  App.  216. 

10.  Kirby's  Dig.  (Ark.),  1904, 
§6026;  Hare  v.  Ft.  Smith  &  W.  B.  Co., 
104  Ark.  187,  148  S.  W.  1038;  Jetton 
V.  Smead,  29  Ark.  372;  Howard  v, 
Howard,  87  Ky.  616,  9  S.  W.  411,  1  L, 
B.  A.  61fl;  O 'Daniel  v.  Plannigan,  6 
Ky.  Opin.  297,  under  §58,  Civ.  Code  of 
Proe. 

11.  Pelham  v.  Moore,  21  Tex.  755, 
citing  Story  on  Eq.,  §64  and  note.  See 
Nordom  v.  Rogers,  16  N.  J.  Eq.  484; 
Attorney-General  v.  Parkhurst,  1  Ch 
Cas.  (Bng.)  113;  Attorney-General  v. 
Woolrieh,  1  Ch.  Cas.  (Eng.)  153;  At- 
torney-General V.  Tiler,  Dick.  378,  21 
Eng.  Reprint  316. 

12.  See  10  Standard  Proc.  863  ei 
seq. 

13.  Van  Horn  v.  Hann,  39  N.  J.  L, 
207. 

[a]  It  was  the  only  n^el^pd  open 
for  the  recovery  of  a  contested  claira 
against  him'.  Van  Horn.  v.  Hann,  39  N. 
J.  L.  207. 
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equity  could  be  maintained  against  the  committee  or  guardian." 

The  general  rule  still  is  that  an  insane  person,  especially  one  not  un- 
der guardianship,  can  be  sued  the  same  as  any  other  person  ;^,^  and 
that  the  committee  or  guardian  is  not  liable  to  be  sued  on  claims  either 
against  the  insane  person  or  his  estate.^° 


li.  Van  Horn  v.  Hann,  39  N.  J.  L. 
207. 

[a]  "The  committee  was  the  mere 
curator  of  the  property  of  the  lunatic. 
He  could  make  no  contracts  which 
bound  the  latter  in  any  manner."  Van 
Horn  V.  Hann,  39  N.  J.  L.  207. 

15.  Ala. — Ex  parte  Northington,  37 
Ala.  496,  79  Am.  Dec.  67.  Ark.— Kil- 
patrick  v.  Eowan,  177  S.  W.  893.  Cal. 
Dunn  V.  Dunn,  114  Cal.  210,  46  Pao. 
5.  HI. — Maloney  V.  Dewey,  127  HI. 
395,  19  N.  E.  848,  11  Am.  St.  Eep. 
131.  Ky. — Cameron's  Com.  v.  Pottin- 
ger,  3  Bibb  11.  Md. — Stigers  v.  Brent, 
50  Md.  214,  33  Am.  Eep.  317,  can  be 
sued  for  debt  contracted  when  sane. 
Mass. — Ex  parte  Leighton,  14  Mass. 
207.  Mich. — IngersoU  v.  Harrison,  48 
Mich.  234,  12  N.  W.  179.  Miss.— Hines 
V.  Potts,  56  Miss.  346,  action  maintain- 
able against  a  lunatic  to  recover  a  debt 
due  from  him  before  he  •  became  one. 
Mo. — Graves  v.  Graves,  255  Mo.  468, 
164  S.  W.  496;  Heard  v.  Sack,  81  Mo. 
610.  Neb. — Spence  v.  Miner,  89  Neb. 
610,  131  N.  W.  1044.  N.  J.— Van  Horn 
V.  Hann,  39  N.  J.  L.  207;  "Weber  v. 
Weitling,  18  N.  J.  Eq.  441.  N.  Y.— Mut- 
ual Life  Ins.  Co.  v.  Hunt,  79  N.  Y. 
541;  Sanford  v.  Sanford,  62  N.  Y.  553; 
Grant  v.  Humbert,  114  App.  Div.  462, 
100  N.  Y.  Supp.  44;  Callahan  v.  New 
York  Cent.  E.  E.  Co.,  99  App.  Div.  56, 
90  N.  Y.  Supp.  657;  Carter  «.  Burrall, 
80  App.  Div.  395,  81  N.  Y.  Supp.  30; 
Kent  V.  West,  16. App.  Div.  496,  44  N. 
Y.-  Supp.  901;  Williams  v.  Empire 
Woolen  Co.,  7  App.  Div.  345,  39  N.  Y. 
Supp.  941;  Prentiss  V.  Cornell,  31  Hun 
167;  Bayard  v.  Scanlon,  1  City  Ct.  487. 
Ohio. — Johnson  v.  Pomeroy,  31  Ohio  St. 
247;  Neff  v.  Cox,.  5  Ohio  N.  P. 
413,  5  Ohio  Dec.  378.  E.  I.— Atwood 
V.  Lester,  20  E.  I.  660,  40  Atl.  866. 
Tex. — Lee  v.  Heuman,  10  Tex.  Civ.  App. 
666,  32  S.  W.  93.  Wash.— United  States 
Fidelity  &  G.  Co.  v.  Howell,  74  Wash. 
596,  134  Pac.  490.  Eng.— Anonymous, 
13  Ves.  Jr;  590,  33  Eng.  Eeprint  415, 
commission  of  lunacy  will  not  protect 
the  lunatic  against  an  action. 

[a]     "The    general    rule    is,   that    a 
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lunatic    without    a   guardian,   although 
having   been   adjudged  insane,   can  be 
sued. ' '    Graves  v.  Graves,  255  Mo.  468, . 
481,  164  S.  W.  496. 

[b]  "The  complainant  is  not  bound 
to  ascertain  the  mental  capacity  of  the 
defendant,  and  have  a  conservator  ap- 
pointed, before  he  can  bring  suit." 
Maloney  v.  Dewey,  127  HI.  395,  19  N. 
E.  848,  11  Am.  St.  Eep.  131. 

[c]  Where  no  guardian  has  been  ap- 
pointed for  him,  an  action  for  the 
value  of  necessaries  furnished  him  must 
necessarily  be  prosecuted  against  him 
personally.  Ex  parte  Northington,  37 
Ala.  496,  79  Am.  Dec.  67. 

[d]  "  An  action  at  law  can  be  main- 
tained only  upon  a  contract,  express 
or  implied,  of  the  lunatic.  He  is  in- 
capable of  an  express  contract,  and  the 
law  implies  one  for  him  only  to  the 
extent  necessary.  No  promise  of  the 
guardian  could  render  the  lunatic  li- 
able to  an  action.'  He  could  bind  him- 
self alone  by  such  promise."  Hines  v. 
Potts,  56  Miss.  346,  351,  holding  that 
action  could  not  be  maintained  against 
a  lunatic  for  money  furnished  the 
guardian,  without  an  application  of  it 
to  the  use  and  benefit  of  the  lunatic. 

[e]  Proper  party  in  bill  to  enforce 
payment  of  debt  out  of  his  estate. 
Andrews  v.  O'Eeilly,  22  E.  1.  362,  48 
Atl.  7. 

That  judgment  against  lunatic  is  not 
void,  see  infra,  VII,  I,  3,  b. 

16.  Me. — ^Inhab.  of  Eaymond  v.  Saw- 
yer, 37  Me.  406.  Mass.— Es  parte 
Leighton,  14  Mass.  207.  Va. — ^Boiling 
V.  "Turner,  6  Band.  (27  Va.)  584. 

But  see  Aldrich  v.  Williams,  12  Vt. 
413. 

[a]  Where  a  guardian  is  regarded 
aa  a  mere  guardian  of  the  person,  with- 
out title  in  the  property  of  his  ward, 
he  is  not  liable  to  an  action  respecting 
such  property,  but  the  lunatic  himself 
is  the  proper  person  to  be  sued.  Scott 
V.  Bassett,  194  111.  602,  62  N.  E.  914; 
Nimmons  v.  Stryker,  132  111.  App.  414. 

[b]  An  action  should  not  be  brought 
against  the  guardian  or  committee  (1) 
on   a   debt   cqjjtracted  by  the   lunatic 
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The  guardian  or  committee  may  be  sued,  however,  for  any  breach 
of  duty  on  his  part  in  respect  to  the  administration  or  care  of  his  ward's 
property,  or  for  any  obligations  for  which  he  has  rendered  himself 
liable." 

Where  the  action  or  suit  is  against  the  insane  person,  the  common 
law  rule  is,  that  in  actions  at  law,  the  insane  person  defends  in  the 
same  manner  as  ordinary  persons.^'  If  the  lunatic  is  an  infant,  he 
appears  by  guardian;"  if  of  full  age,  by  attorney.^" 


prior  to  the  inquisition.  Holdom  i). 
James,  50  111.  App.  376.  (2)  Action 
upon  note  given  by  incompetent  prior 
to  appointment  of  guardian  should  be 
against  incompetent,  and  not  against 
his  guardian.  Justice  v.  Ott,  87  Cal. 
530,  25  Pac.  691. 

[c]  ITader  statutes  which  ma.ke  it 
the  duty  of  the  guardian  to  pay  the 
debts  of  his  ward,  a  claim  against  the 
lunatic  may  be  recovered  by  an  action 
against  his  guardian.  Morgan  v.  Hoyt, 
69  111.  489,  the  statute  under  which  this 
decision  was  rendered  has  since  been 
changed.  But  see  Inhab.  of  Raymond  v. 
Sawyer,  37  Me.  406. 

[d]  Under  a  statute  providing  that 
in  actions  against  an  incompetent  per- 
son, process  shall  be  served  upon  his 
guardian,  and  any  judgment  against 
the  ward  or  guardian  shall  be  satisfied 
from  the  property  of  the  ward  only, 
an  action  against  an  incompetent  may 
be  brought  in  form,  and  entitled  in  the 
caption,  against  the  guardian  as  such. 
Clough  V.  Monro  (Wash.),  150  Pac. 
1190  (wherein  it  was  urged  that  the 
lunatic  was  a  necessary  party  defend- 
ant, and  that  the  action  could  not  be 
maintained  against  the  guardian) ;  Uni- 
ted States  Fidelity  &  Or.  Co.  v.  Howell, 
74  Wash.  556,  134  Pac.  490. 

[e]  In  Indiana,  the  practice  re- 
quires that  disputed  claims  against  the 
estate  of  an  insame  person  be  presented 
by  a  complaint  or  petition  against  the 
guardian  in  a  court  having  jurisdiction 
of  the  ward's  estate  and  the  person  of 
the  guardian.  In  such  an  action,  the 
ward  is  not  a  necessary  party.  Stew- 
art V.  White,  44  Ind.  App.  87,  88  N.  E. 
716. 

17.  See  the  following:  Ind.— Stumph 
1}.  PfeifEer,  58  Ind.  472,  where  guardian 
fails  to  account  for  and  pay  ovel  the 
estate  of  the  lunatic,  the  only  remedies 
are  ■either  an  action  against  the  guard- 
ian personally,  or  an  action  on  his  bond. 
Mo.— Frost  V.  Bedford,  127  Mo.  492,  30 

S3 


S.  W.  179.  N.  J.— Shepherd  v.  New- 
kirk,  20  N.  J.  L.  343,  action  for  money 
had  and  received  is  proper  remedy 
against  guardian  to  Recover  balance  of 
luna;tic's  estate,  declared  by  decree  of 
court  to  be  remaining  in  his  hands. 
N.  Y.— Dunham  v.  Pitch,  48  App.  Div. 
321,  62  N.  Y.  Supp.  905,  where  a  fund 
is  obtained  by  the  committee  of  a  lun- 
atic as  such,  an  action  may  be  main- 
tained against  him  as  such  commit- 
tee to  determine  the  ownership  of  such 
fund. 
As  to  suit  for  accounting,  see  supra, 

IV,  D,  3. 

As  to  management  or  custody  of  es- 
tate of  insane  person,  see  supra,  VI, 

18.  Ark. — Peters  v.  Townsend,  93 
Ark.  103,  124  S.  W.  255;  Cox  v.  Gress, 
51  Ark.  224,  11  S.  W.  416.  Mich. 
Stoner  v.  Eiggs,  128  Mich.  129,  87  N. 
W.  109.  N.  J.— Van  Horn  v.  Hann,  39 
N.  J.  L.  207,  213. 

19.  Ala. — Ex  parte  Northington,  37 
Ala.  496,  79  Am.  Deo.  67.  Ky.— Buch- 
anan V.  Rout,  2  T.  B.  Mon.  114;  Cam- 
eron's Com.  V.  Pottinger,  3  Bibb.  11. 
Me. — King  v.  Eobinson,  33  Me.  114,  54 
Am.  Dec.  614.  Mo. — Koenig  v.  Union 
Depot  E.  Co.,  194  Mo.  564,  571,  92  S. 
W.  497.  N.  J.— Van  Horn  v.  Hann,  39 
N.  J.  L.  207,  213.  S.  O.— McCreight  v. 
Aiken,  Eioe  56;  Amos  v.  Taylor,  2  Brev. 
20.  Eng.— Beverley's  Case,  4  Coke  123b, 
76  Eng.  Eeprint  1118;  Dennis  v.  Den- 
nis, 2  Wms.  Saund.  328,  333n,  85  Eng. 
Eeprint  1126,  1129. 

20.  Ala. — ^Hollingsworth  v.  Chap- 
man, 50  Ala.  23 ;  Ear  parte  Northington, 
37  Ala.  496,  79  Am.  Dec.  67.  Ark.— Cox 

V.  Gress,  51  Ark.  224,  11  S.  W.  416.  Ky. 
Buchanan  v.  Eout,  2  T.  B.  Mon.  114; 
Cameron's  Com.  v.  Pottinger,  3  Bibb 
11;  Harlammert  v.  Moody's  Admr.,  15 
Ky.  L.  Eop.  839,  26  S.  W.  2.  Me.— King 
V.  Eobinson,  33  Me.  114,  54  Am.  Dec. 
614.  Md.— Stigers  v.  Brent,  50  Md. 
214,  33  Am.  Eep.  317,  and  the  law  pre- 
sumes him  of  sufficient  capacity  for  that 
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In  suits  in  equity,  the  practice  is  different;  the  lunatic  defends  by 
guardian  ad  litem,^^  and  his  committee  is  appointed  such  guardian  as 
of  course,^^  unless  there  is  no  committee,^^  or  the  committee  is,^*  in  in- 


purpose.  Mass. — McKenna  v.  MeArdle, 
191  Mass.  96,  77  N.  E.  782;  Cunning- 
ham V.  Davis,  175  Mass.  213,  56  N.  B. 
2.  Mich. — Stoner  v.  Eiggs,  128  Mich. 
129,  87  N.  W.  109,  guardian  appeared  in 
capacity  of  guardian  and  attorney. 
Mo. — ^Koenig  v.  Union  Depot  E.  Co., 
194  Mo.  564,  92  S.  W.  497.  N.  J.— Van 
Horn  V.  Hann,  39  N.  J.  L.  207,  213. 
N.  Y. — ^Livingston  v.  Livingston,  56 
App.    Div.    484,    67    N.    Y.   Supp.    789. 

5.  C. — MeCreight  v.  Aik^n,  Eice  56; 
Amos  V.  Taylor,  2  Brev.  20.  Eng. 
Beverley's  Case,  4  Coke  123b,  76  Eng. 
Eeprint  1118;  Dennis  v.  Dennis,  2  Wms. 
Saund.  328,  333n,  85  Eng.  Eeprint  1126, 
1129. 

[a]  "When  suit  is  brought  against 
a  person,  not  an  idiot,  but  who  is  of 
non-sane  mind,  the  rule  seems  to  be  uni- 
versal, that  he  must,  if  an  infant,  be 
defended  by  guardian;  and  if  an  adult, 
he  must  be  defended  by  an  attorney, 
to  be  appointed  for  the  purpose  by  the 
court,  if  necessary.  There  is  no  au- 
thority for  the  appointment  of  a  guard- 
ian ad  litem,  to  defend  in  such  a  case 
as  this;  and  the  court  should  not  pro- 
ceed with  the  trial,  without  having  the 
defendant  represented  by  an  attorney. ' ' 
Ex  parte  Northington,  87  Ala.  496,  79 
Am.  Dec.   67. 

[b]  "At  common  law  it  is  stated 
by  Lord  Coke  in  Beverly's  case,  4  Coke 
125a.:  'An  idiot  in  an  action  brought 
against  him  shall  appear  in  proper  per- 
son, and  he  who  pleads  best  for  him 
shall  be  admitted  as  appears  in  33H. 

6,  18b.  Otherwise  it  is  of  him  who  be- 
comes non  compos  mentis,  for  he  shall 
appear  by  guardian  if  he  is  within  age, 
and  by  attorney  if  he  is  of  full  age.'  " 
Koenig  v.  Union  Depot  Ey.  Co.,  194 
Mo.  564,  571,  92  S.  W.  497.  That  if  an 
idiot  sues,  he  must  appear  in  person, 
see  Dennis  v.  Dennis,  2  Wm.  Saund. 
328,  333  N,  85  Eng;  Reprint  1126,  1129; 
also  Amos  v.  Taylor,  2  Brev.  (S.  C.) 
20. 

[c]  The  person  appearing  as  the  at- 
torney for  the  lunatic  should  be  se- 
lected or  approved  (1)  by  the  court. 
Van  Horn  v.  Hann^  39  N.  J.  L.  207, 
213,  lunatic  himselfhas  no  capacity  to 
appoint.  And  see  Ex  parte  Northing- 
ton,  37  Ala.  496,  79  Am.  Dec.  67,  man- 
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damus  will  be  awarded  at  the  instance 
of  the  plaintiff,  to  compel  the  appoint- 
ment of  an  attorney  for  the  defend- 
ant. (2)  "This  was  the  rule  adopted 
by  the  Supreme  Court  of  New  York, 
in  the  case  of  Faulkner  v.  McClure,  18 
Johns.  134.  In  that  case,  the  court 
granted  a  rule  appointing  the  attor- 
neys of  the  defendant."  Van  Horn  v. 
Hann,  39  N.  J.  L.  207,  214. 

21.  Ark.— Peters  v.  Townsend,  93 
Ark.  103,  124  8.  W.'  255,  quoting  from 
Cox  V.  Gress,,51  Ark.  224,  11  S.  W.  416. 
Mass. — McKenna  v.  McArdle,  191  Mass. 
96,  77  N.  E.  782;  Cunningham  v.  Davis, 
175  Mass.  213,  56  N.  E.  2;  Emery  «. 
Parrott,  107  Mass.  95;  Mitchell  v.  King- 
man, 5  Pick.  431.  N.  J.— Van  Horn  v. 
Hann,  39  N.  J.  L.  207,  213.  N.  Y.— New 
V.  New,  6  Paige  237.  S.  C— Amos  v. 
Taylor,  2  Brev.  20.  Eng.— Wilson  v. 
Grace,  14  Ves.  Jr.  172,  33  Eng.  Eeprint 
486;  Snell  v.  Hyat,  Dick.  287,  21  Eng. 
Eeprint  279;  Westcomb  v.  Westcomb, 
Dick.  233,  21  Eng.  Eeprint  257. 

[a]  "One  reason  for  this  rule  in  the 
early  times  was  that  averments  and 
answers  in  equity  were  made  by  the 
parties  under  oath."  McKenna  v.  Me- 
Ardle, 191  Mass.  96,  77  N.  E.  782. 

22.  U.  S. — See  Harrison  v.  Eowan,  4 
Wash.  202,  11  Fed.  Cas.  No.  6,143.  Ark. 
Peters  v.  Townsend,  93  Ark.  103,  124 
S.  W.  255;  Cox  v.  Gross,  51  Ark.  224, 
11  S.  W.  416.  Md.— Post  V.  Mackall,  3 
Bland  Ch.  486.  Mass.— Mitchell  v.  King- 
man, 5  Pick.  431.  N.  J. — Van  Horn  v. 
Hann,  39  N.  J.  L.  207,  213.  N.  Y. 
New  V.  New,  6  Paige  237;  Matter  of 
Delahunty,  28  Abb.  N.  C.  245,  18  N. 
Y.  Supp.  395,  44  N.  Y.  St.  836.  Va. 
Hinton  v.  Bland's  Admr.,  81  Va.  588. 
Eng. — ^Westcomb  v.  Westcomb,  Dick. 
233,  21   Eng.  Eeprint  257. 

23.  U.  S. — See  Harrison  v.  Eowan,  4 
Wash.  202,  11  Fed.  Cas.  No.  6,143.  Md. 
Post  v.,  Mackall,  3  Bland's  Ch.  486. 
Mass. — Mitchell  v.  Kingman,  5  Pick. 
431.  N.  J.— Van  Horn  v.  Hann,  39  N. 
J.  L.  207,  213.  Va.— Hinton  v.  Bland's 
Admr.,  81  Va.  588;  Campbells  v.  Bow- 
en's  Admr.,  1  Eob.  (40  Va.)  255. 

24.  Ark. — Peters  v.  Townsend,  93 
Ark.  103,  124  S.  W.  255;  Cox  v.  Gress, 
51  Ark.  224,  11  S.  W.  416.     Md.— Post 

I  V.  Mackall,  3  Bland's  Ch.  486;  Hewitt's 
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terest,  adverse  to  him  in  the  suit,  in  which  case  a  third  party  is  ap- 
pointed.^^ 

A  failure  lo  notice  this  diversity  of  procedure,  however,  or  the  blend- 
ing of  the  two  jurisdictions  in  the  same  court,  has  sometimes  caused 
an  allusion  to  a  practice  of  defending  by  guardian  ad  litem  in  all 
cases.^^  The  general  rule  now  is,  under  statutory  provisions  in  some 
states,  that  the  defense  of  an  action  against  an  insane  person  must  be 
by  his  committee  or  guardian,  where  he  has  one,^'  and  by  a  specially 
appointed  guardian  or  guardian  ad  litem  where  there  is  no  regular^^ 


Case,  3  Bland's  Ch.  184.  Mass.— Mitch- 
ell V.  Kingman,  5  Pick.  431.  N.  J. 
Van  Horn  v.  Hann,  39  N.  J.  L.  207, 
213.  N.  Y. — New  v.  New,  6  Paige  237. 
Va.— Hinton  v.  Bland's  Admr.,  81  Va. 
588.  Wis.— Marx  v.  Rowlands,  59  Wis. 
110,  17  N.  W.  687.  Eng.— Snell  v. 
Hyat,  Dick.  287,  21  Eng.  Eeprint  279. 

25.  V.  S. — See  Harrison  v.  Eowan, 
4  Wash.  202,  11  Fed.  Cas.  No.  6,143. 
Ark.--Cox  V.  Gress,  51  Ark.  224,  11  S. 
W.  416.  Md.— Post  V.  Mackall,  3 
Bland's  Ch.  486;  Hewitt's  Case,  3 
Bland's  Ch.  184.  Mass.— Mitchell  v. 
Kingman,  5  Pick.  431.  N.  J. — Van  Horn 
V.  Hann,  39  N.  J.  L.  207,  213. 

26.  Van  Horn  v.  Hann,  39  N.  J.  L. 
207,  213,  citing  notes  to  Leach  v.  Marsh, 
Am.  L.  Eeg.,  Vol.  II  (N.  S.)  22. 

[a]  "The  common  law  method, 
however,  was  uniform  and  unques- 
tioned, and  had  never  been  departed 
from  in  this  country,  wherever  the 
courts  have  had  occasion  to  consider 
it  directly."  Van  Horn  v.  Hann,  39 
N.  J.  L.  207,  213. 

27.  See  generally  the  statutes,  and 
the  following:  Ark. — ^Kirby's  Dig-, 
1904,  §6028;  Hare  v.  Ft.  Smith  &  W. 
E.  Co.,  104  Ark.  187,  148  S.  W.  1038, 
Peters  v.  Townsend,  93  Ark.  103,  124 
S.  W.  255;  Cox  v.  Gress,  51  Ark.  224,  11 
S.  W.  416.  Ind.— Yount  v.  Turnpaugh, 
33  Ind.  46;  Symmes  v.  Major,  21  Ind. 
443.  la.— Code,  1897,  §3485;  State  Bank 
of  Williams  v.  Gish,  149  N.  W.  600. 
Ky.— Code,  1906,  §36,  subd.  1;  McNees 
V.  Thompson,  5  Bush  686;  Frazer  v. 
Frazer,  25  Ky.  L.  Eep.  882,  76  S.  W. 
546.  Minn.— Eev.  Laws,  1905,  §3838. 
Mo.— Eev.  St.,  1909,  §497;  Burger  v. 
Boardman,  254  Mo.  238,  162  S.  W.  197; 
Eedmond  v.  Quincy,  etc.  E.  Co.,  225 
Mo.  721,  126  S.  W.  159;  Heard  v.  Sack, 
81  Mo.  610;  Nickerson  v.  Gilliam,  29 
Mo.  456,  77  Am.  Dec.  583;  Tolson's 
Admr.  v.  "Garner,  15  Mo.  494.  Neb. 
Simmons  v.  Kelsey,  72  Neb.  534,  101  N. 


W.  1;  McAllister  v.  Lancaster  County 
Bank,  15  Neb.  295,  18  N.  W.  57.  Ohio. 
Page  &  Adams  Gen.  Code,  §11249; 
Foddy  V.  Miller,  10  Ohio  N.  P.  (N.  S.) 
76;  NeflE  V.  Cox,  5  Ohio  N.  P.  413,  5 
Ohio  Dec.  377;  Jordan  v.  Dickson,  19 
Wkly.  L.  Bui.  64.  Tenn.- Shannon 's 
Code,  1896,  §6182;  Steifel  v.  Clark,  9 
Baxt.  466.  Va. — Hinton  v.  Bland's 
Admr.,  81  Va.  588.  Wash. — Mattson  v. 
Mattson,  29  Wash.  417,  69  Pac.  1087. 
Wyo.— Comp.  St.,  1910,  §4318. 

And  see  10  Standard  Pkoc.  718  et 
seq. 

[a]  But  where  in  a  suit  against  a 
husband  and  wife  to  foreclose  a  mort- 
gage executed  by  the  defendants,  the 
husband  at  the  time  of  the  suit  being 
insane,  the  wife  appeared  and  an- 
swered in  her  own  right  and  on  behalf 
of  her  husband,  and  the  plaintiff,  with- 
out objecting  to  the  right  of  the  wife 
to  appear  and  defend  for  the  husband, 
took  issue  on  such  answer  and  volun- 
tarily went  to  trial  thereon,  it  was 
held  that  the  plaintiff  could  not  raise 
such  objection  by  motion  in  arrest  of 
judgment.  Yount  v.  Turnpaugh,  33  Ind. 
46. 

28.  See  the  following:  Ark. — Kir- 
by's  Dig.,  1904,  §6028;  Hare  v.  Fort 
Smith  &  W.  E.  Co.,  104  Ark.  187,  148 
S.  W.  1038;  Peters  v.  Townsend,  93  Ark. 
103,  124  S.  W.  255;  Cox  v.  Gress,  51 
Ark.  224,  11  S.  W.  416.  Ind.— Burn's 
Am.  St.,  1914,  §318.  la.— Code,  1897, 
§3485;  Burkhardt  v.  Burkhardt,  107 
Iowa  369,  77  N.  W.  1069.  Kan.— Gen. 
St.,  1909,  §5625.  Ky.— McNees  v. 
Thompson,  5  Bush  686;  Cates  v.  Wood- 
son, 2  Dana  452.  La. — Adler  v.  Adler, 
126  La.  472,  52  So.  668,  curator  ad  hoc. 
Mass. — Welch  v.  Fox,  205  Mass.  113,  91 
N.  E.  145.  Mich. — Erwin  v.  Pay,  165 
Mich.  503,  130  N.  W.  1123.  Mo.— Graves 
«.  Graves,  255  Mo.  468,  164  S.  W.  496; 
Eedmond  v.  Quincy,  etc.E.  Co.,  225  Mo. 
721,  126  S.  W.  159;  Bensieck  v.  Cook, 
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guardian  or  committee,  or  he  fails  or  refuses  to  aet,^*  or  has  an  ad- 
verse interest.^" 

E.  Proper  and  Necessary  Paeties.^^  —  Though  the  action  or  suit 
by  or  on  behalf  of  an  insane  person  is  brought  in  the  name  of  the  in- 
sane person,  by  the  committee  or  guardiau,^^  the  guardian  or  commit- 
tee does  not  thereby  become  a  party  to  the  proceeding.'^ 

In  a  suit  by  an  incompetent  to  set  aside  a  conveyance  by  him  induced 
by  fraud,  his  conservator,  while  a  proper,  is  not  a  necessary  party, ^* 
But  where  a  suit  is  brought  by  the  committee  or  guardian  to  set  aside 
an  act  done  by  the  insane  person  while  under  disability,  it  is  not  nec- 
essary for  the  insane  person  to  be  a  party  plaintiff.^°    And  statutes 


110  Mo.  173,  19  S.  W.  642,  33  Am.  St. 
Eep.  422;  Heaid  v.  Sack,  81  Mo.  610. 
Neb. — Simmons  v.,  Kelsey,  72  Neb.  534, 
101  N.  W.  1;  Kuhn  v.  Kilmer,  16  Neb. 
699,  21  N.  W.  443.  N.  Y.— Hill  v.  Guar- 
anty Trust  Co.,  157  App.  Div.  907,  142 
N.  Y.  Supp.  346.  Ohio.— Page  &  Adams 
Gen.  Code,  1910,  §11249;  Johnson  v. 
Pomeroy,  31  Ohio  St.  247;  Sturges  v. 
Longworth,  1  Ohio  St.  544  (guardian 
a  non-resident) ;  Kerliek  v.  Kerliek,  10 
Ohio  C.  C.  (N.  S.)  524,  20  Ohio  C.  D. 
274;  Neff  V.  Cox,  5  Ohio  N.  P.  413,  5 
Ohio  Dec.  377.  S.  C.—Ex  parte  Kibler, 
53  S.  C.  461,  31  S.  E.  274;  Ex  parte 
Eoundtree,  51  S.  C.  405,  29  S.  E.  66. 
Teirn.— Steifel  v.  Clark,  9  Baxt.  466; 
Speak  V.  Metealf,  2  Cooper's  Ch.  214. 
Tex.— Vernon's  Sayles'  Civ.  St.,  1914, 
art.  1942;  Lindly  v.  Lindly,  102  Tex. 
135,  113  S.  W.  750.  Va.— Wheeler  v. 
Thomas,  116  Va.  259,  81  S.  E.  51; 
Howard  V.  Landsberg's  Com.,  108  Va. 
161,  60  S.  E.  769;  Hinton  v.  Bland's 
Admr.,  81  Va.  588.  W.  Va.— Code,  1913, 
§4767;  Eakin  V.  Hawkins,  52  W.  Va. 
124,  43  S.  E.  211.  Wiro.— 'Oomp.  St., 
1910,   §4318. 

And  see  generally  the  statutes. 

[a]  "It  is  only  where  there  is  no 
committee,  or  where  there  is  a  con- 
flict of  interest  between  the  commit- 
tee and  the  lunatic,  that  it  becomes 
necessary  to  appoint  a  guardian  ad 
litem  for  an  insane  defendant.  At  all 
events,  such  is  the  law  of  this  state, 
since  not  only  is  the  estate  of  the  lun- 
atic entrusted  to  the  committee,  but 
by  the  express  provision  of  the  statute, 
the  latter  may  be  sued  in  respect  there- 
to." Hinton  v.  Bland's  Admr.,  81  Va. 
588.  And  see  Howard  v.  Landberg's 
Com.,  108  Va.  161,  60  S.  E.  769. 

29.  111.— Pietsam  v.  Kropp,  6  HI. 
App.  144.  La. — Sallier  v.  Eosteet,  108 
La.   378,   82   So.   383,   curator   ad  hoc. 
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Neb.— Kuhn  v.  Kilmer,  16  Neb.  699,  21 
N.   W.   443. 

30.  N.  Y.— Code  Civ.  Proe.,  §428. 
Ohio. — Page  &  Adam's  Gen.  Code,  1910, 
§11249.  Va.— Hinton  v.  Bland's  Admr., 
81  Va.  588.  Wyo.— Co'mp.  St.,  1910, 
§4318. 

31.  See  generally  10  Standard  Pboc. 
864  et  seq.,  and  the  title  "Parties." 

32.  See  supra,  VII,  C. 

33.  See  Eaymond  v.  Sawyer,  37  Me. 
406.  And  see '  Looby  v.  Eedmond,  66 
Conn.  444,  34  Atl.  102.  But  see  Me- 
Ceight  V.  Aiken,  3  Hill  (S.  C.)  337, 
holding  that  though  an  action  is 
brought  in  the  name  of  the  non  com- 
pos, the  committee  is  a  necessary 
party  thereto. 

34.  Looby  v.  Eedmond,  66  Conn. 
444,  34  Atl.  102,  in  which  the  defend- 
ants were  summoned  to  appear  and 
answer  unto  Peter  Looby  "who  brings 
this,  suit  with  the  advice  and  consent 
of  his  conservator  William  Looby,  Jr." 

35.  Gorham  v.  Gorham,  3  Barb.  Ch. 
(N.  T.)  24;  Ortley  v.  Messere,  7  Johns. 
Ch.  (N.  Y.)  139. 

[a,]  In  the  Case  of  Ortley  v.  Mes- 
sere, 7  Johns.  Ch.  (N.  Y.)  139,  the 
chancellor  says:  "It  is  not  necessary 
for  the  lunatic  herself  to  be  a  party 
plaintiff  with  her  committee,  to  set 
aside  an  act  done  by  her  while  she  was 
under  mental  imbecility."  He  also 
says:  "The  general  practice,  how- 
ever, is  to  unite  the  lunatic  with  the 
committee,  as  was  done  in  2  Vern.  678. 
But  there  does  not  appear  to  be  any 
use  in  it,  or  any  necessity  for  it,  as 
the  committee  have  the  exclusive  cus- 
tody and  control  of  the  estate  and 
rights  of  the  lunatic.  The  lunatic  may 
be  considered  as  a  party  by  his  com- 
mittee." The  same  rule  is  recognized 
in  the  case  of  Gorham  v.  Gorham,  3 
Barb.  Ch.  24.   The  court  in  that  case  in 
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sometimes  provide  that  it  is  not  necessary  to  make  an  insane  person  a 
joint  party  with  the  guardian  or  committee  in  any  suit  or  action  by 
the  latter.^^ 

Defendant.37  —The  insane  person  is  ordinarily  a  proper,  if  not  in- 
deed a  necessary,  party  defendant  to  an  action  at  law  involving  his 
property  or  rights.^*  In  ,a  suit  in  equity,  however,  although  he  should 
be  made  a  party  defendant  thereto  under  some  circumstances,^^  he  is 
not  in  all  cases  a  necessary  party.*" 


speaking  of  the  decision  in  the  case  of 
Attorney  General  v.  Parkhurst,  1  Oh. 
Cases,  112,  says,  "The  decision  was 
probably  based  upon  the  principle  that 
the  lunatic  should  not  be  compelled  to 
Btulify  himself.  And  I  am  not  aware 
that  it  has  ever  been  overruled.  It  was 
therefore  properly  followed  by  Chan- 
cellor Kent,  in  the  case  of  Ortley  v. 
Messere." 

[b]  Better  Practice. — "In  Sims  V. 
McLure,  8  Eich.  Bq.  286,  Chancellor 
Wardlaw  said:  'The  practice  of  in- 
stituting suits  in  the  name  of  the  com- 
mittee only  is  sustained  by  high  au- 
thority, but  in  this  state  it  is  certainly 
better  to  follow  the  general  rule  of 
pleading,  to  make  all  parties  to  the 
suit,  who  are  materially  interested  in 
the  object  of  it,  and  not  to  litigate  and 
adjudge  concerning  the  estate  of  any 
person,  even  a  lunatic,  who  is  not  be- 
fore the  court.'  "  Ashley  v.  Holman, 
15  S.  C.  97. 

36.  Hoke  v.  Applegate,  92  Ind.  570; 
Bearss  v.  Montgomery,  46  Ind.  544. 

37.  As  to  persons  against  whom  ac- 
tions brought,  see  supra,  VII,  D. 

38.  Burns  v.  White,  11  Ky.  L.  Eep. 
330  (necessary  party  to  an  action  seek- 
ing to  subject  his  estate  to  the  pay- 
ment of  a  demand  created  by  him  be- 
fore the  appointment  of  his  commit- 
tee); Eodgers  v.  Ellison,  Meigs  (Tenn.) 
88. 

[a]  "It  is  well  settled  in  England, 
that  at  law  the  non  compos  himself 
must  be  a  party  plaintiff  when  suing, 
and  a  party  defendant  when  sued. 
Upon  this  question  there  has  never  in 
their  courts  been  any  controversy 
whatever.  .  .  .  The  formal  service 
of  process,  indeed,  upon  one  deprived 
of  his  reason,  may  appear  not  without 
some  degree  of  absurdity.  But  that 
he  should  be  a  party,  so  that  the 
judgment  may  be  rendered  against  him, 
and  the  execution  issue  against  his  es- 
tate, involves  not   only  no   absurdity, 


but  is  very  proper  and  necessary.  To 
render  the  judgment  against  the 
guardian,  and  issue  the  execution 
against  his  estate,  would  involve  in  it 
not  absurdity  only,  but  injustice.  The 
precedents  referred  to  in  chancery 
cases,  and  in  Johnson's  Chancery  re- 
ports, where  it  was  held,  that  the  lun- 
atic need  not  be  made  a  party,  are 
very  distinguishable  from  cases  at  law. 
.  .  .  We  think  our  act  of  assembly, 
on  the  subject  of  lunatics,  contains  no 
provisions  which  can  change  the  course 
of  proceeding  at  law,  as  fixed  by  the 
common  law,  so  as  to  dispense  with  the 
necessity  of  instituting  the  suit  against 
the  lunatic  himself."  Eodgers  v.  El- 
lison, Meigs  (Tenn.)   88. 

39.  See:  U.  S. — Harrison  v.  Eowan, 
4  Wash.  202,  11  Fed.  Cas.  No.  6,143, 
where  his  interest  is  sought  to  be  af- 
fected by  the  decree,  Ala. — Eslava  v. 
Lepretre,  21  Ala.  504,  56  Am.  Dec.  266, 
foreclosure  suit.  Mass. — ^King  v.  Stow- 
ell,  211  Mass.  246,  98  N.  E.  91.  But 
see  Jones  v.  Ciowell,  143  Ind.  218,  42 
N.  E.  612,  holding  that  insane  person 
is  neither  a  proper  nor  necessary  party 
to  a  suit  to  foreclose,  where  he  is  un- 
der guardianship  at  the  time  the  suit 
was  commenced. 

40.  Ind. — Jones  v.  Crowell,  143  Ind. 
218,  42  N.  E.  612.  Ky.— Berry  v.  Sog- 
ers, 2  B.  Mon.  308.  N.  Y.— Teal  v. 
Woodworth,  3  Paige  470.  Va. — ^Howard 
V.  Landaberg's  Com.,  108  Va;  161,  60 
S.   E.   769. 

[a]  In  a  suit  in  equity,  in  personam, 
the  lunatic  should  not  be  deemed  an  in- 
dispensable, though  he  may  be  a  proper 
defendant.  Berry  v.  Eogers,  2  B.  Mon. 
(Ky.)   308. 

[b]  Where  a  bill  is  filed  by  a  credi- 
tor (1)  of  a  lunatic  against  his  com- 
mittee to  obtain  payment  of  a  debt  out 
of  the  estate,  it  is  not  necessary  to 
make  the  lunatic  a  party.  Teal  v. 
Woodworth,  3  Paige  (N.  Y.)  470;_ 
Brasher  v.  Van  'Cortlandt,  2  Johns.  Ch. 
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The  guardian  or  committee  of  the  insane  person  is  a  proper  defend- 
ant in  a  suit  in  equity.*^  In  an  action  at  law,  however,  while  not  al- 
ways a  necessary  party ,*^  it  is  not  improper  to  make  him  a  formal  party 
to  the  action.*^ 

In  an  action  brought  to  recover  money  of  the  insane  person  erron- 


(N".  T.)  242;  HowaTd  v.  Landaberg's 
Com.,  108  Va.  161,  60  S.  E.  769,  when 
he  has  a  committee  clothed  with  abso- 
lute power  over  him  and  his  estate,  to- 
gether with  authority  to  sue  and  be 
sued.  (2)  But  in  a  suit  where  there  are 
conflicting  interests  between  the  luna- 
tic and  his  committee  which  must  be 
settled  in  the  cause,  both  should  be 
made  parties.  Teal  v.  Woodworth,  3 
Paige  (N.  Y.)  470. 

[c]  Where  the  lunatic  is  a  neces- 
sary party  on  demurrer  sustained,  leave 
should  be  given  to  amend  and  not  dis- 
miss absolutely.  Berry  v.  Eogers,  2  B. 
Mon.   (Ky.)   308. 

41.  lU.— Scott  V.  Bassett,  194  111. 
602,  62  N.  E.  914,  guardian  should  be 
joined  so  that  he  may  have  notice  and 
opportunity  to  protect  his  ward's  es- 
tate. N.  Y.— New  V.  New,  6  Paige  237. 
R.  I.— Andrews  v.  O'Eeilly,  22  E.  I. 
362,  48  Atl.  7,  bill  for  an   accounting. 

[a]  The  guardian  of  one  declared  a 
lunatic  after  bill  filed  should  be  made 
a  party  to  the  suit.  Search  v.  Search, 
26  N.  J.  Eq.  110. 

[b]  In  an  action  to  foreclose  a 
tnoitgage  (1)  the  committee  is  not  a 
necessary  party  (Eedmond  v.  Peterson, 
102  Cal.  595,  36  Pac.  923,  41  Am.  St. 
Eep.  204;  Heburh  v.  Eeynolds,  73  Misc. 
73,  132  N.  Y.  Supp.  460),  (2)  nor  even 
a  proper  party,  according  to  some  au- 
thorities. Eedmond  v.  Peterson,  102 
Cal.  595,  36  Pac.  923,  41  Am.  St.  Eep. 
204.  See  generally  the  title  "Mort- 
gages." 

[c]  In  a  suit  to  subject  funds  held 
In  trust  for  the  lunatic  by  persons 
other  than  the  guardian,  he  is  not  a 
necessary  party.  King  v.  Stowell,  211 
Mass.  246,  98  N.  E.  91. 

42.  In  Taylor  v.  Lovering,  171  Mass. 
303,  50  N.  E.  612,  the  court  said:  "In 
Whitcomb  v.  Jacobs,  9  Gray  255,  it  is 
said  that  the  guardian  should  be  made 

-  a  party  to  the  proceedings,  but  this, 
we  think,  is  not  strictly  true  in  our 
practice;  he  sHouTd  have  notice  of  the 
proceedings." 

43.  Burger  ■;;.  Boardman,  254  Mo. 
238    162  S,.  W.  197. 
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[a]  "Even  in  case  a  defendant  is 
insane  at  the  time  a  suit  is  begun  it 
is  the  insane  person  who  is  sued  (Col- 
lins V.  Trotter,  81  Mo.  1,  c.  280)  though 
service  upon  the  guardian  is  required 
(Sec.  514,  E.  S.  1909)  in  order  that 
he  may  perform  his  statutory  duty  to 
defend  'all  actions  -instituted  .  .  . 
against  his  ward.'  [Sec.  497,  E.  S. 
1909.]  That  it  is  the.  better  proced- 
ure to  make  the  guardian  a  formal 
party  to  the  record  -  is  beyond  ques- 
tion, .  .  .  ."  Burger  v.  Boardman,  254 
Mo.  238,  259. 

[b]  In    Stuard   v.   Porter,    79    Ohio 
St.,  1,  85  N.  E.  1062,  the  guardian  was 
held  to  be  a  proper  party  defendant  in 
an    action   against    the    lunatic    for    a 
tort,  the  court  saying:      "Not  only  is 
the    duty    to    appear    for    and    defend 
distinguished  by  the  statute  from  caus- 
ing a  defense  to  be  made,  but  it  would 
seem   that    the   very   act   of   appearing 
and   defending  would  involve  the  nec- 
essity of  filing  all  necessary  pleadings 
in  the  case,  and  to  do  any  of  these  re- 
'quired    things    implies    notice    to    the 
guardian.     No   mode   of  notifying  the 
guardian  is  provided.     Can  it  be  said 
to  be  illegal  to  serve  him  as  a  party 
with    summons    along   with    his    ward? 
The  guardian  cannot  be  a  merely  nom- 
inal party,  lacking  any  substantial  in- 
terest,  in   a  controversy   of  this   kind. 
His  ward's  estate  is  not  bound  by  a 
debt  or  lien  existing  before  the  guard- 
ianship.    The   liability  for  a  tort  be- 
comes   a   lien    only   from   the   date   of 
judgment;  and  the  plaintiff  was  not  an 
ascertained  creditoT  whom  the  guardian 
was  bound  to  recognize  in  the  adminis- 
tration of  his  ward's  estate.    Evans  et 
al.  V.  Lewis,  30  Ohio  St.  11.    The  guard- 
ian was  therefore  not  merely  required 
'by  law  to  see  that  a  defense  was  made, 
but  he  was  interested  as  a  trustee  to 
the  extent  that  it  was  his  duty  to  see 
that   the  trust   estate  was  not  unduly 
burdened.    Hence,  if  he  was  not  a  nec- 
essary party  to  the  action  he  was  at 
least  a  proper  party  defendant;  and  so 
the  authorities  seem  to  hold." 
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eously  paid  to  the  defendant  by  the  county  commissioners,  the  latter 
are  not  necessary  parties  defendant.** 

F.  Abatement  and  Revival.*^  —  it  is  matter  in  abatement  under 
some  circumstances  that  an  action  or  suit  by  or  in  behalf  of  an  insane 
person  is  brought  in  his  own  name.*" 

A  suit  or  action  begun  by  one  subsequently  becoming  insane  does  not 
abate  on  that  account,  however,*'  but  is  thereafter  prosecuted  by  his 
guardian.*^  Nor  does  the  action  abate  if  the  defendant  become  insane 
pendente  lite  ;**  and  statutes  sometimes  provide  that  the  cause  may  be 
defended  by  the  guardian  or  guardian  ad  litem.^" 

XTpon  the  death  of  an  Insane  person,  a  suit  pending  against  him  abates,^^ 
and  must  be  revived,  if  at  all,  against  his  personal  representatives  and 
heirs  at  law.^^    A  suit  in  the  name  of  the  committee  of  such  person  may 


ii.     Griffin  v.  Griffin,  20  S.  C.  486. 

45.  See  generally  the  titles  "Abate- 
ment, Pleas  Of;"  "Revivor;"  "Sur- 
vival." 

46.  Jetton  v.  Smead,  29  Ark.  372, 
under  statute  requiring  suit  by  guard- 
ian if  he  has  one;  by  next  friend,  if 
not,  it  is  matter  in  abatement  that  suit 
in  name  of  lunatic.  See  also,  Buck  v. 
Ehrgood,  4  Pa.  Co.  Ct.  312;  Hoyt's 
Admr.  v.  Hoyt,  58  Vt.  538,  3  Atl.  316; 
Lincoln  v.  Thrall,  34  Vt.  110;  •CoUard 
V.  Crane,  Brayt.  (Vt.)  18.  But  see 
Eoop  V.  Clark,  4  Greene  (Iowa)  294, 
holding  that  ■  the  effect  of  a  plea  in 
abatement  is  abrogated  in  that  state 
and  when  an  objection  is  made  to  the 
capacity  of  the  plaintiff  to  bring  the 
suit,  the  court  will  ascertain  the  fact, 
and  allow  the  name  of  the  proper  party 
to  be  substituted,  and  the  suit  pro- 
gresses. 

[a']  Where  no  guardian  has  been  ap- 
pointed, suit  may  be  in  the  name  of 
the  insane  person  (see  supra,  VII,  C), 
and  it  is  not  matter  in  abatement  that 
suit  is  in  his  name  in  such  ease.  Chi., 
etc.  E.  Co.  V.  Hunger,  78  111.  300. 

In  whose  name  actions  brought,  see 
supra,  VII,  C. 

47.  Deiner  v.  Sutermeister  (Mo.), 
178  S.  W.  757;  Redmond  v.  Quincy,  etc. 
E.  Co.,  225  Mo.  721,  126  S.  W.  159; 
Koenig  V.  Union  Depot  R.  Co.,  194  Mo. 
564,  572,  92  S.  W.  497;  Allen  v.  Ean- 
som,  44  Mo.  263,  100  Am.  Dec.  282. 

[a]  A  cause  of  action  of  one  be- 
coming insane  pending  suit  does  not 
become  vested  in  a  person  appointed 
as  his  guardian.  Dixon  v.  Cardoza,  106 
Cal.  506,  39  Pac.  857. 

[b]  Where  a  guardian  is  appointed 
for  one  becoming  insane  pending  suit. 


the  suit  proceeds  in  the  name  of  such 
person  by  such  guardian.  The  guardian 
is  not  substituted  as  plaintiff;  nor  is 
the  suit  to  be  revived  in  the  name  of 
the  guardian.  Eedmond  v.  Quincy,  etc. 
E.  Co.,  225  Mo.  721,  728,  126  S.  W.  159. 
As  to  effect  of  insanity  of  bankrupt 
on  bankruptcy  proceedings,  see  3  Stand- 
ard Proc.  990. 

48.  HI.— Ann.  St.,  1913,  ch.  1,  §20. 
Mich.— Howell's  St.,  §12777.  Ohio. 
Page  &  Adam's  Gen.  Code,  1910,  §11249. 
Wyo.— Comp.  St.,  1910,  §4318. 

[a]  Guardian  may  be  joined  with 
him.    la.  Code,  1897,  §3486. 

49.  The  insanity  of  a  defendant  does 
not  have  the  effect  to  strike  from  the 
files  an  answer,  interposed  by  him  when 
sane.  Hartou  v.  Little,  166  Ala.  340, 
51  So.  974,  but  it  remains  a  statement 
of  his  defense  and  the  denials  of  such 
an  answer  put  complainant  to  the  proof 
of  the  allegations  of  the  bill  or  com- 
plaint. 

50.  See  generally  the  statutes,  and 
the  following:  111.— Ann.  St.,  1913,  ch. 
1,  §20;  Scott  V.  Bassett,  194  111.  602, 
62  N.  E.  914.  Ia.--Code,  1897,  §3486. 
Me — King  V.  Eobinson,  33  Me.  114,  54 
Am.  Dec.  614,  guardian  ad  litem  may  be 
appointed  when  a  party  becomes  in- 
sane pending  suit.  Mich. — Howell's 
Ann.  St.,  §12777.  Ohio.— Page  &  Adam's 
Gen.  Code,  1910,  §11249.  Wyo.— Comp. 
St.,  1910,  §4318. 

51.  Paxton  v.  Stuart,  80  Va.  873; 
Straight  v.  Ice,  56  W.  Va.  '60,  48  8.  E. 
837.  See  generally  the  title  "Sur- 
vival." 

52.  Paxton  v.  Stuart,  80  Va.  873, 
wherein  no  amended  bill  was  filed  or 
steps  taken  to  bring  his  personal  repre- 
sentatives before  the  court,  his  estate 
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be  revived  in  the  name  of  the  personal  representative.'^ 

G.  Process  and  Notice  and  Service  Thereof  in  Actions  Against.^* 
1.  In  General.  —  The  common  law  rule  is  that  process  in  actions 
against  a  lunatic  is  served  upon  him  personally.^^ 

The  rule  is  still,  by  statute  in  some  states,  that  where  no  guardian 
or  committee  has  been  named  for  a  lunatic,  he  should  be  personally 
served  with  process,  notices,  and  writs,'®  though  provision  is  sometimes, 
made  for  service  in  such  cases  upon  the  lunatic's  spo'&se,'^  or  the  per- 
son having  his  care  or  custody,'^  or  with  whom  he  lives,'^  or  the  sU- 


being  represented  only  by  his  commit- 
tee, who  by  law  became  functus  officio 
by  the  death  of  the  lunatic. 

[a]  Where  an  insane  person  resid- 
ing in  one  state  appears  in  an  action 
in  another  state  by  a  guardian  ap- 
pointed in  the  state  of  his  residence, 
and  pending  suit  he  dies  and  an  exe- 
cutor is  appointed  in  the  estate  where 
the  action  is  pending,  who  appears  and 
defends,  the  guardian  ceases  to  be  a 
party.  Findley  v.  Cowles,  93  Iowa  389, 
61  N.  W.  998.  See  generally  the  title 
"Revivor." 

53.  Straight  v.  Ice,  56  "W.  Va.  60, 
48   S.  E.  837. 

54.  See  generally  the  titles  "Pro- 
cess;" "Service  of  Process  and  Pap- 
ers." 

As  to  notice  in  inquisition  proceed- 
ings, see  supra  III,  D;  in  guardianship 
proceedings,  see  supra,  IV,  B,  4;  in  com- 
mitment proceedings,  see  supra,  V,  A, 
5. 

55.  Van  Horn  v.  Hann,  39  N.  J.  L. 
207,  213;  Doe  v.  Eoe,  42  E.  C.  L.  54. 

56.  See  generally  the  statutes,  and 
the  following:  Cal. — Sacramento  Sav. 
Bank  v.  Spencer,  53  Cal.  737,  under  §29 
of  the  Practice  Act  of  1850,  as  amended 
by  St.,  1861,  p.  496,  providing  that 
service  shall  be  had  upon  an  individual 
defendant  personally,  unless  he  is  a 
minor  or  a  person  judicially  declared 
insane,  or  of  unsound  mind,  for  whom 
a  guardian  has  ieen  appointed.  Colo. 
Ann.  St.,  1912,  §7949.  Ky.— Carroll's 
Code,  1906,  §53;  Allen  v.  Jenkins,  157 
Ky.  406,  163  S.  W.  234;  Bayne  v.  Strat- 
ton,  131  Ky.  494,  115  S.  W.  728;  Ever- 
sole  V.  Eastern  Kentucky  Asylum,  30 
Ky.  L.  Eep.  989,  100  S.  W.  300;  Nor- 
man V.  Central  Kentucky  Asylum,  25 
Ky.  L.  Eep.  1846,  79  S.  W.  189,  26  Ky. 
L.  Eep.  71,  80  S.  W.  781.  Mo.— Graves 
V.  Graves,  255  Mo.  468,  482,  164  S.  W. 
496.  N.  y.— Heller  v.  Heller,  6  How. 
Pr.  194;  Matter  of  Cortwright,  3  Dem. 
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Surr.  13.   •  Wis.— Gerster  v.  Hilljert,  38 
Wis.  609. 

57.  See  generally  the  statutes,  and 
Kirby's  Dig.  (Ark.),  §6050;  la.  Code, 
1897,  §3526;  Day  v.  Goodwin,  104  Iowa 
374,  380,  73  N.  W.  864,  65  Am.  St.  Eep. 
465. 

[a]  In  .Kentucky  if  the  lunatic  has 
no  committee,  father,  or  guardian, 
service  may  be  made  on  his  wife.  Ky. 
Codes,  1906,  §53;  Allen  v.  Jenkins,  157 
Ky.  406,  163  S.  W.  234;  Bayne  v.  Strat- 
ton,  131  Ky.  494,  115  S.  W.  728;  Ever- 
sole  V.  Eastern  Kentucky  Asylum,  30 
Ky.  L.  Eep.  989,  100  S.  W.  300;  Porter 
V.  Eastern  Kentucky  Asylum,  28  Ky.  L. 
Eep.  796,  90  S.  W.  263;  Norman  v. 
Central  Kentucky  Asylum,  25  Ky.  L. 
Eep.  1846,  79  S.  W.  189. 

58.  Ark.— Kirby's  Dig.;  1904,  §6050. 
Ind.— Burns'  Ann.  St.,  1914,  §318.  la. 
Code,  1897,  §3526;  Day  v.  Goodwin,  104 
Iowa  374,  380,  73  N.  W.  864,  65  Am. 
St.  Eep.  465. 

[a]  In  Kentucky,  if  the  lunatic  has 
no  committee,  father,  guardian  or  wife, 
service  may  be  made  upon  the  person 
having  charge  of  him.  Carroll's  Code, 
1906,  §53;  Allen  v.  Jenkins,  157  Ky. 
406,  163  S.  W.  234;  Eversole  v.  Eastern 
Kentucky  Asylum,  30  Ky.  L.  Eep.  989, 
100  S.  W.  300. 

[b]  Service  of  process  upon  the  lun- 
atic alone  who  is  confined  in  an  asylum 
and  under  the  care  of  the  superintend- 
ent does  not  give  the  court  jurisdiction 
over  him  so  as  to  authorize  the  ap- 
pointment of  a  guardian  ,ad  litem,  the 
statute  providing  that  where  there  is 
no  father,  guardian  or  wife,  service 
must  be  also  made  upon  the  person 
having  charge  of  the  lunatic.  Bayne  v. 
Stratton,  131  Ky.  494,   115  S.  W.   728. 

59.  Ark.— Kirby's  Dig.,  1904,  §6050. 
la.— 'Code,  1897,  §3526;  Day  v.  Good- 
win, 104  Iowa  374,  380,  73  N.  W.  864, 
65  Am.  St.  Eep.  465.  Eng. — Than  v. 
Smith,  27  Wkly.  Eep.  617. 
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perintendent  of  the  institution  in  which  he  is  confined,®"  or  upon  the 
person  appointed  to  defend  the  lunatic  in  the  suit.®^ 

Where  the  defendant  has  been  judicially  declared  insane  and  a  com- 
mittee or  guardian  appointed,  however,  any  process,  notices,  or  writs*^ 


60.  Ark.— Kirby's  Dig.,  §6050.  Ind. 
Burns'  Ann.  St.,  1914,  §318.  Ky.— See 
Bayne  v.  Stratton,  131  Ky.  494,  115  S. 
W.  728.  Eng.— Than  v.  Smith,  27  Wkly. 
Eep.  617. 

[a]  Service  of  an  involuntary  peti- 
tion in  bankruptcy  by  reading  a  copy 
of  it  to  the  defendant  in  the  lunatic 
asylum  wherein  he  was  confined,  and 
delivering  to  him  a  copy  of  it,  all  in 
the  presence  of  the  superintendent  or 
other  official  of  the  asylum,  was  sus- 
tained in  In  re  Burka,  107  Fed.  674.  As 
to  service  of  petition  and  subpoena  in 
bankruptcy  proceedings  generally,  see 
3  Standard  Pboc.  979. 

61.  Adler  v.  Adler,  126  La.  472,  52 
So.  668. 

62.  See  the  following:  XJ.  S.— Sul- 
livan V.  Andoe,  6  Fed.  641.  Ark. — ^Kir- 
by's Dig.,  §6050.  Cal.— Code  Civ.  Proc, 
1915,  §411,  subd.  4;  Justice  v.  Ott,  87 
Cal.  530,  25  Pac.  691;  Taylor  v.  Ellen- 
berger,  6  Cal.  Unrep.  725,  65  Pac.  832. 
Colo.— Mill's  Ann.  St.,  1912,  §7949. 
D.  C— Ann.  Code,  1910,  §104.  Idaho. 
Rev.  Code,  1908,  §4144,  subd.  5.  Ind. 
Burns'  Ann.  St.,  §318;  Jones  v.  Crowell, 
143  Ind.  218,  42  N.  E.  612.  la.— Code, 
1897,  §3526;  Shoemake  v.  Smith,  80 
Iowa  655,  45  N.  W.  744.  Kan.— Gen. 
St.,  1909,  §§5670,  4843;  Marquis  v. 
"Wiren,  74  Kan.  775,  87  Pac.  1135  (judg- 
ment rendered  against  an  insane  person 
upon  personal  service  made  after  he 
has  been  adjudged  insane,  and  before 
a  guardian  has  been  appointed  is  void, 
statute  provides  that  in  all  actions 
against  an  insane  person,  process  must 
be  served  upon  guardian);  Foran  v. 
Healy,  73  Kan.  633,  85  Pac.  751,  86 
Pac.  470.  Ky.— Carroll's  Code,  1906, 
§53;  Allen  v.  Jenkins,  157  Ky.  406,  163 
S.  W.  234;  Hundley  v.  Sumrall,  144  Ky. 
73,  137  S.  W.  842;  Bayne  v.  Stratton, 
131  Ky.  494,  115  S.  W.  728;  Porter  v. 
Eastern  Kentucky  Asylum,  121  Ky. 
816,  90  S.  W.  263;  Cates  v.  Woodson,  2 
Dana  452;  Bversole  v.  Eastern.  Ken- 
tucky Asylum,  30  Ky.  L.  Eep.  989,  100 
S.  W.  300.  IMiss.— Code,  1906,  §3930; 
Potts  V.  Hines,  57  Miss.  735,  Code,  1871, 


§705.  Mo.— Eev.  St.,  1909,  §514  (on 
guardian) ;  Graves  v.  Graves,  255  Mo. 
468,  481,  164  S.  W.  496;  Burger  v. 
Boardman,  254  Mo.  238,  162  S.  W.  197; 
Hunter  v.  Kansas  City,  etc.  Sav.  Bank, 
158  Mo.  262,  58  S.  W.  1053;  Bank  v. 
Berry,  79  Mo.  App.  472,  holding  that 
the  service  on  the  guardian  must  be 
personal.  Mont. — Eev.  Code,  1907, 
§6519,  subd.  5.  N.  Y.-^Code  Civ.  Proc, 
§426;  Heller  v.  Heller,  6  How.  Pr.  194; 
Soverhill  v.  Dickson,  5  How.  Pr.  109; 
Sogers  V.  McLean,  ■  11  Abb.  Pr.  440; 
Smith  V.  Keteltas,  27  App.  Div.  279,  50 
N.  Y.  Supp.  471;  Heburn  v.  Eeynolds, 
73  Misc.  73,  132  N.  Y.  Supp.  460.  Pa. 
Hulings  V.  Laird,  21  Pa.  265  (Act  of 
June  13,  1836,  §45,  provides  that  serv- 
ice be  made  on  the  committee  of  the 
lunatic's  estate,  and  if  there  is  no  com- 
mittee of  the  estate,  then  upon  the 
committee  of  the  person) ;  Snowden  v. 
Dunlavey,  11  Pa.  522.  Wash. — ^Eem.  & 
Bal.  Code,  §1670;  Clough  v.  Monro,  150 
Pac.  1190;  United  States  Fidelity  &  G; 
Co.  V.  Howell,  74  Wash.  596,  134  Pac. 
490  (service  upon  guardian  alone  re- 
quired) . 

[a]  Concealment  To  Avoid  Service. 
In  Erwin  v.  Fay,  165  Mich.  503,  130  N. 
W.  1123,  it  was  held  that  on  the  return 
of  the  officer  that  he  was  unable  to 
serve  the  subpoena  in  foreclosure  pro- 
ceedings, on  an  incompetent  defendant, 
because  of  her  concealment,  and  on  the 
affidavit  of  complainant's  attorney  that 
the  several  necessary  steps  had  been 
taken  and  that  defendant  was  incom- 
petent and  that  complainant  desired  to 
secure  the  appointment  of  a  guardian 
ad  litem,  followed  by  an  otder  of  pub- 
lication and  personal  service  on  the 
guardian  of  the  incompetent  of  the 
order  and  notice,  the  court  acquired 
jurisdiction  and  a  guardian  ad  litem 
was  properly  appointed. 

[b]  Where  the  attorney  of  a  luna- 
tic ceases  to  act,  the  notice  to  substi- 
tute another  attorney  must  be  served 
upon  his  committee  or  guardian.  Les- 
see of  Eutherford  v.  Folger,  20  N.  J.  L. 
115.  See  generally  the  title  "Substitu- 
tion of  Attorney.'' 
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shoTild  be  served  on  such  guardian,  as  well  as  on  the  lunatic."' 
Some  statutes,  indeed,  provide  that  whenever  an  insane  person  has  a 
guardian  of  his  estate  residing  in  the  state,  personal  service  upon  the 
guardian  of  any  process,  notice  or  order  of  the  court,  in  which  the 
ward  is  interested,  is  equivalent  to  service  upon  the  ward.®*  Substi- 
tuted service  is  also  provided  for  where  service  upon  the  insane  person 
would  be  injurious  to  him.'° 


63.  See  generally  the  statutes  and 
the  following:  Ark. — ^Kirby's  Dig., 
1904,  §6050.  Cal.— Code  Civ.  Proc, 
1915,  §411,  subd.  4;  Justice  v.  Ott,  87 
Cal.  530,  25  Pac.  691.  D.  O.— Ann.  Code, 
1910,  §104.  Ga. — Seott  v.  Winningham, 
79  Ga.  492,  4  S.  B.  390.  Idaho.— Eev. 
Code,  1908,  §4144,  subd.  5.  la.— Code, 
1897,  §3526;  Shoemake  v.  Smith,  80 
Iowa  655,  45  N.  W.  744.  Ky.— Gar- 
roll's  Code,  1906,  §53;  Allen  v.  Jenkins, 
157  Ky.  406,  163  S.  W.  234;  Hundley  c. 
Sumrall,  144  Ky.  73,  137  S.  "W.  842; 
Bayne  v.  Stratton,  131  Ky.  494,  115  S. 
W.  728;  Eversole  v.  Eastern  Kentucky 
Asylum,  30  Ky.  L.  Rep.  989,  100  S.  W. 
300;  Prazer  v.  Prazer,  25  Ky.  L.  Eep. 
882,  76  S.  W.  546.  Miss.— Code,  1906, 
§3930;  Potts  V.  Hines,  57  Miss.  735, 
Code,  1871,  §705.  Mont.— Rev.  Code, 
1907,  §6519,  subd.  5;  State  ex  rel.  Hap- 
pel  V.  District  Court,  38  Mont.  166,  99 
Pac.  291,  129  Am.  St.  Rep.  636,  35  L. 
R.  A.  (N.  S.)  1098.  N.  Y.— Code  Civ. 
Proc,  §426;  Soverhill  v.  Dickson,  5 
How.  Pr.  109;  Rogers  v.  McLean,  11 
Abb.  Pr.  440;  Smith  v.  Keteltas,  27 
App.  Div.  279,  50  N.  T.  Supp.  471;  He- 
burn  V.  Reynolds,  73  Misc.  73,  132  N. 
Y.  Supp.  460. 

[a]  In  actions  at  law  or  suits  in 
equity,  (1)  the  method  of  obtaining 
jurisdiction  of  the  person  of  an  insane 
defendant  is  the  same  as  in  the  case  of 
sane  persons,  notwithstanding  that  a 
guardian  of  the  incompetent  has  been 
appointed  (Brwin  v.  Pay,  165  Mich. 
503,  130  N.  W.  1123.  And  see  lU.— Noel 
V.  Modern  Woodmen  of  America,  61  111. 
App.  597.  Ky. — Harlammert  v.  Moody's 
Admr.,  15  Ky.  L.  Rep.  839,  26  S.  W.  2 
(where  defendant  is  non-resident) ;  E.  I. 
Atwood  V.  Lester,  20  R.  I.  660,  40  Atl. 
866.  (2)  The  existence  of  a  guardian- 
ship over  a  lunatic  defendant  does  not 
take  away  his  legal  capacity  to  be 
personally  served  with  summons.  Er- 
win  V.  Fay,  165  Mich.  503,  130  N.  W. 
1123;  IngersoU  v.  Harrison,  48  Mieh. 
234,  12  N.  "W.  179. 

[b]  In  Massachusetts  the  service  is 
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made  on  the  lunatic  but  notice  of  the 
proceedings  is  served  on  the  guardian. 
Taylor  v.  Levering,  171  Mass.  303,  50 
N.  E..  612,  wherein  service  was  not 
made  on  the  lunatic  and  the  court  said 
that  "if  the  guardian  had  appeared  in 
the  action  in  the  name  of  the  defend- 
ant this  probably  would  have  cured  the 
want  of  service  upon  the  defendant." 

64.  See  generally  the  statutes,  and 
the  following:  Ariz. — Civ.  Code,  1913, 
§1089.  Colo.— Ann.  St.,  1912,  §7949. 
Utah.— Comp.  Laws,  1907,  §§4046,  2948. 
Wyo^Comp.  St.,  1910,  §5471. 

65.  See  generally  the  statutes,  and 
supra,  in,  D;  IV,  B,  4. 

[a]  Acceptance  of  service  by  the 
superintendent  of  the  institution  in 
which  the  lunatic  is  confined,  is  pro- 
vided for  by  Iowa  Code,  1897,  §3525. 
Acceptance  of  service  by  the  acting 
superintendent  of  such  an  institution 
will  not  render  proceedings  thereafter 
taken  void,  but  at  most  only  irregular. 
State  Bank  of  "Williams  v.  Gish  (Iowa), 
149  N,  W.  600. 

[b]  Service  on  Physician.— Under 
the  Kentucky  Code,  no  service  of  pro- 
cess shall  be  made  upon  a  person  of 
unsound  mind,  who  is  under  the  care 
of  a  physician,  who  certifies  that  per- 
sonal service  would  be'injurious  to  such 
incompetent.  Service  should  be  made 
upon  physician  in  such  case.  Codes, 
1906,  §53;  Allen  v.  Jenkins,  157  Ky. 
406,  163  S.  W.  234;  Dinkelspiel  v.  Cen- 
tral Kentucky  Asylum,  24  Ky.  L.  Eep. 
2240,  73  S.  W.  771;  Scanlon  v.  Torstadt, 
18  Ky.  L.  Rep.  821,  37  S.  W.  681. 

[c]  In  England  substituted  service 
upon  the  physician  of  an  asylum  where 
a  lunatic  is  confined  has  been  allowed 
when  service  upon  the  insane  person 
could  not  be  effected  or  would  be  in- 
jurious. Raine  v.  Wilson,  29  L.  T.  N. 
8.  51.  See  Taylor  v.  Levering,  171  Mass. 
303,  50  N.  E.  612.  But  see  Morgan  v. 
Jones,  4  Wkly.  Rep.  381,  where  the 
court  refused  to  allow  substituted  serv- 
ice where  he  believed  personal  service 
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Wai?er.ee  —  The  general  rule  seems  to  be  that  the  appearance  of  an 
insane  person,  by  a  proper  representative,  operates  as  a  waiver  of  the 
service  of  process  or  notice,  or  a  defect  therein.^^ 

By  express  provision  of  statute  in  some  states,  the  guardian  may  ap- 
pear for  his  ward  and  waive  any  process,  notice,  or  order  to  show 
cause  which  an  adult  or  a  person  of  sound  mind  might  do.°^ 

2.  Method  of  Service.  —  The  statutes  do  not  always  specifically 
prescribe  a  particular  method  for  service  of  process  upon  an  insane 
person  or  his  guardian  or  committee.®^  "Where  such  is  the  case,  service 
is  made  in  the  ordinary  way.'" 

3.  Arrest  in  Civil  Cases.'^  —  At  law  it  is  clear  that  the  lunacy  of 
the  defendant  affords  him  no  exemption  from  arrest  in  civil  cases;'* 
nor  can  he  be  discharged  without  bail  in  any  case  where,  if  sane,  he 
might  be  held  to  special  bail.'^ 


could  be  made  without  harmful  effect 
upon  the  lunatic. 

66.  Appearance  as  a  waiver  of  pro- 
cess and  service  generally,  see  2  Stand- 
ard Prog.  530,  536  et  seq. 

67.  Oal.— Granger  v.  SherrifE,  133 
Cal.  416,  65  Pac.  873  (waives  five  days ' 
notice  of  the  setting  of  a  ease  for 
tiial);  Eedmond  v.  Peterson,  102  Cal. 
595,  36  Pac.  923,  41  Am.  St.  Eep.  204. 
Ind.— Woods  v.  Brown,  93  Ind.  164,  47 
Am.  Eep.  369;  Symmes  v.  Major,  21 
Ind.  443.  la. — State  Bank  of  Williams 
V.  Gish,  149  N.  W.  600.  N.  Y. — Eogers 
V.  McLean,  34  N.  Y.  536,  voluntary  ap- 
pearance of  lunatic  is  equivalent  to  per- 
sonal service  of  summons  upon  him. 

[a]  If  he  he  of  full  age,  his  appear- 
ance may  be  entered  by  attorney,  and 
the  court  obtains  jurisdiction,  although 
the  summons  was  not  actually  served. 
Stigers  v.  Brent,  50  Md.  214,  33  Am. 
Eep.  317. 

[b]  Filing  of  answer  by  conmiittee 
or  guardian  (1)  gives  court  jurisdiction 
of  lunatic  though  no  summons  served 
on  lunatic  or  his  committee.  Pinzer  v. 
Nevin,  13  Ky.  L.  Eep.  773,  18  S.  W. 
367.  (2)  A  judgment  against  an  in- 
competent person,  rendered  in  an  action 
wherein  his  general  guardian  appeared 
for  him,  is  binding,  although  he  was 
not  served  with  process,  did  appear  by 
an  attorney  and,  jointly  with  the 
guardian,  filed  an  answer.  Eedmond  v. 
Peterson,  102  Cal.  595,  36  Pac.  923,  41 
Am.  St.  Eep.  204. 

[c]  Though  service  upon  the  acting 
superintendent  of  an  asylum  be  con- 
sidered defective,  such  defect  was 
cured  by  the  appearance  of  the  regular 
guardian  of  the  insane  person,  who  em- 


ployed attorneys,  filed  an  answer,  and 
litigated  the  questions  at  issue.  State 
Bank  of  Williams  v.  Gish  (Iowa),  149 
N.  W.  600. 

[d]  The  filing  of  an  amended  an- 
swer and  cross-complaint  is  sufficient 
as  an  entry  of  appearance  on  behalf  of 
the  lunatic.  Poddy  v.  Miller,  10  Ohio 
N.  P.   (N.  S.)   76. 

As  to  who  is  proper  representative, 
see  supra,  VII,  D. 

68.  See  generally  the  statutes  and 
the  following:  Ariz. — Civ.  Code,  1913, 
§1089.  Utah.— 'Comp.  Laws,  1907,  §4046. 
Wyo.— Comp.  St.,  1910,  §5471. 

69.  Stuard  v.  Porter,  79  Ohio  St.  1, 
85  N.  E.  1062. 

70.  Mass. — McKenna  v.  McArdle, 
191  Mass.  96,  77  N.  E.  782.  Mo.— Bank 
V.  Berry,  79  Mo.  App.  472.  Ohio. — Stu- 
ard V.  Porter,  79  Ohio  St.  1,  85  N.  E. 
1062. 

See  generally  the  title  "Service  of 
Process  and  Papers." 

[a]  "In  ordinary  suits  against  min- 
ors and  insane  persons,  service  is  made 
in  the  usual  way  upon  the  minor  or  in- 
sane person,  and  that  is  the  only  serv- 
ice required."  McKenna  v.  McArdle, 
191  Mass.  96,  77  N.  E.  782.  As  to  serv- 
ice of  process  against  infants,  see  12 
Standard  Proc.  737  et  seq. 

71.  See  generally  the  title  "Arrest 
in  Civil  Cases." 

72.  Md.— Post  V.  M'ackall,  3  Bland 
486.  N.  Y.— Bush  v.  Pettibone,  4  N.  Y. 
300.  Eng. — Pillop  v.  Sexton,  3  Bos.  & 
P.  550,  127  Eng.  Eeprint  297;  Steel  v. 
Alan,  2  Bos.  &  P.  362,  126  Eng.  Eeprint 
1328. 

73.  Post  V.  Mackall,  3  Bland  (Md.) 
486. 
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H.  Pleadings.  —  1.  Declaration  or  Complaint.''*  —  Where  the 
guardian  or  committee  of  an  insane  person  sues  as  such  on  behalf  of 
the  insane  person,  the  declaration  or  complaint  need  not  show  that  the 
insane  person  has  been  duly  adjudged  to  be  insane  or  of  unsound 
mind.'^  It  should  be  averred  that  the  plaintiff  has  been  legally  ap- 
pointed and  qualified  a's  guardian,  however.'^  It  Should  further  show 
the  right  of  action  to  be  in  the  lunatic.''^ 

It  would  seem  that  in  a  suit  by  a  next  friend  of  one  adjudged  an  in- 
sane person,  it  should  be  alleged  that  the  insane  person  has  no  guar- 
dian,'* or  a  sufficient  reason  why  the  insane  person  does  not  appear  by 
guardian.'* 

Where  leave  of  court  must  first  be  obtained  in  order  to  sue  an  insane 


[a]  He  will  not  be  discharged  (1) 
from  custody  on  the  ground  that  he  was 
insane  at  the  time  of  his  arrest  (Bush 
V.  Pettibone,  4  N.  Y.  300;  Steel  v. 
Alan,  2  Boa.  &  P.  362,  126  Eng.  Re- 
print 1328;  Nutt  -v.  Verney,  4  Durnf. 
&  E.  [Eng.]  121>;  (2)  nor  on  the 
ground  that  he  has  become  insane  since 
the  arrest.  Bush  v.  Pettibone,  4  N.  Y. 
300;  Kernot  v.  Norman,  2  Durnf.  &  E. 
(Eng.)    390. 

74.  See  generally  the  title  "Declar- 
ation and  Complaint." 

75.  Hoke  v.  Applegate,  88  Ind.  530, 
92  Ind.  570,  distingmshing  Hardenbrook 
V.  Sherwood,  72  Ind.  403;  Cecil's  Trus- 
tee V.  Cantrill's  Admx.  (Ky.),  119  S. 
W.  758. 

[a]  Reason.— Where  the  committee 
has  alleged  that  his  ward  is  an  insane 
person  and  that  he  is  acting  as  her 
committee  under  the  order  of  the  court, 
it  will  be  presumed  that  such  ward  had 
been  adjudged,  by  a  court  of  compe- 
tent jurisdiction,  to  be  a  person  of  un- 
sound mind,  because  of  the  statute 
which  provides  that  no  committee  shall 
be  appointed  until  a  person  has  been 
adjudged  insane.  Cecil's  Trustee  v. 
Cantrill's  Admx.  (Ky.),  119  S.  W.  758. 

76.  Hoke  v.  Applegate,  88  Ind.  530; 
Hardenbrook  v.  Sherwood,  72  Ind.  403. 
See  also  Palmer  v.  Sinnickson,  59  N.  J. 
Eq.  530,  46  Atl.  517,  wherein  one  of 
the  complainants  was  a  lunatic,  suing 
by  next  friend,  and  the  court  held  the 
bill  demurrable  because  there  was  no 
averment  that  the  party  who  thus 
sought  to  act  for  the  lunatic  had  been 
in  any  way  appointed  her  guardian  or 
that  he  had  been  admitted  by  any  order 
of  the  court  to  appear  as  her  next 
friend. 
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[a]  Guardianship  as  Shown  by  Title 
of  Complaint. — The  title  of  a  complaint 
wherein  "M.  S.  guardian  of  E.  W.,  a 
person  of  unsound  mind"  complains, 
etc.,  is  not  sufficient  to  comply  with 
this  rule.  Hardenbrook  v.  Sherwood, 
72   Ind.  403. 

[b]  Sufficient    Averments. — (1)    An 

averment  that  plaintiff  ia  the  guardian 
of  the  person  and  estate  of  J.  H.  a 
person  of  unsound  mind,  ia  suflicient  to 
show  hig  authority  to  maintain  the  ac- 
tion (Hoke  V.  Applegate,  88  Ind.  530), 
(2)  as  is  an  averment  that  "the  de- 
fendant N.  S.  is  a  person  of  unsound 
mind,  and  that  the  defendant  C.  B. 
ia  the  duly  appointed,  qualified  and  act- 
ing guardian."  Wisdom  v.  Shanklin, 
74  Mo.  App.  428.  See  9  Standard  Pkoc. 
C54. 

77.  Bearss  v.  Montgomery,  46  Ind. 
544,  and  -not  allege  it  to  be  in  the 
guardian  or  committee. 

78.  See  Stanley  v.  Stanley,  123  Ga. 
122,  51  S.  E.  287;  La  Grange  Mills  V. 
Kener,  121  Ga.  429,  49  S.  E.  300. 

79.  See  Stanley  v.  Stanley,  123  Ga. 
122,  51  S.  E.  287;  La  Grange  Mills  v. 
Kener,  121  Ga.  429,  49  S.  E.  300. 

[a]  Objection  (1)  may  be  taJsen  by 
special  demurrer  (Stanley  v.  Stanley, 
123  Ga.  122,  51  S.  E.  287),  (2)  and  if 
the  special  demurrer  is  not  met  by  ap- 
propriate amendment,  it  is  proper  for 
the  court  to  dismiss  the  action.  Stan- 
ley V.  Stanley,  123  Ga.  122,  51  S.  E. 
287. 

[b]  Failure  to  make  allegations  of 
this  character  not  fatal  unless  made 
ground  of  objection  in  a  special  de- 
murrer, or  by  plea  iu  abatement.  La 
Grange  Mills  v.  Kener,  121  Ga.  429,  49 
S.  B.  300. 
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person  or  his  guardian,  it  is  necessary  to  aver  that  such,  leave  was  ob- 
tained.^" 

Where  it  is  sought  to  avoid  a  contract  or  set  aside  a  deed^^  on  the  ground 
of  insanity,  the  bill  or  complaint  should  allege  such  incompetency.*^ 
It  is  not,  however,  necessary  to  state  the  nature  of  the  unsoundness  of 
mind;^^  a  direct  and  positive  allegation  that  the  incompetent  was  in- 
capable of  transacting  business  is  preferable  to  a  detail  of  circumstances 
from  which  such  conclusion  is  drawn.** 


80.  Kent  v.  West,  33  App.  Div.  112, 
53  N.  Y.  Supp.  244. 

As  to  necessity  for  leave  of  court, 
see  supra,  VII,  B. 

[a]  In  foreclosure  proceedings 
against  an  insane  person  it  is  unnec- 
essary to  allege  permission  of  the  court 
to  institute  the  proceedings.  Heburu 
V.  Reynolds,  73  Misc.  73,  132  N.  T. 
Supp.  460. 

81.  See  generally  the  title  "Eescis- 
sion  and  Cancellation." 

82.  Harding  v.  Handy,  11  Wheat. 
(U.  S.)   103,  120,  6  L.  ed.  429. 

[a]  Incompetency  or  incapacity  at 
the  time  the  contract  or  deed  was  exe- 
cuted should  be  averred,  where  there 
is  no  averment  of  an  adjudication  of 
insanity  prior  to  its  execution,  so  that 
the  condition  of  the  mind  of  the  grantor 
would  be  presumed  to  continue  until 
that  time.  Carnagie  v.  Diven,  31  Ore. 
366,  49  Pac.  891. 

83.  Pulwider  v.  Ingels,  87  Ind.  414. 

84.  Harding  v.  Handy,  11  Wheat. 
(U.  S.)  103,  121,  6  L.  ed.  429. 

[a]  An  allegation  (1)  that  the  al- 
leged lunatic  was  of  unsound  mind  and 
incapable  from  mental  incapacity,  to 
transact  business  and  that  soon  after 
making  the  contract  in  question  was 
duly  adjudged  insane,  sufficiently  shows 
his  incapacity  to  make  the  contract. 
Fulwider  v.  Ingels,  87  Ind.  414.  (2) 
So  too,  a  petition  which  alleges  that 
the  grantor  of  a  deed  was  very  old 
and  decrepit,  and  for  many  years  prev- 
ious to  his  death  was  of  a  weak  mind 
and  habit  and  mentally  incapable  of 
attending  to  or  transacting  business, 
and  for  a  long  time  had  been  incapable 
by  ieason  of  mental  incapacity  of  ap- 
plying himself  to  and  intelligently  con- 
ducting his  affairs;  that  the  grantee 
knew  of  this  condition  previous  to  the 
date  and  execution  of  the  deed  sought 
to  be  set  aside,  sufficiently  states  con- 
tinued mental  unsoundness  from  the 
date  named  to  the  grantor's  death,  as 


against  a  demurrer.  Jenkins  v.  Jenk- 
ins, 94  Kan.  263,  146  Pac.  414,  though 
might  have  been  made  more  definite 
and  certain  upon  a  proper  motion  there- 
for. 

[b]  In  Eiggs  V.  American  Tract 
Society,  84  N.  Y.  330,  reversing  19  Hun 
481,  the  complaint  alleged  in  substance 
that  the  plaintiff's  intestate  was  for 
upwards  of  fifteen  years  next  preced- 
ing his  death  of  unsound  mind,  and  for 
that  cause  legally  incapable  of  making 
the  dispositions  of  his  property  to  the 
defendant  which  are  thereinafter  set 
forth.  It  was  "seriously  argued  that 
some  further  allegation  is  necessary, 
'  that  a  person  who  is  merely  of  unsound 
mind  is  not  necessarily  or  even  pre- 
sumptively incapable  of  making  such 
a  disposition  of  his  property.'  "  The 
court  said:  "But  in  no  other  words 
could  the  pleader  so  well  state  the  ex- 
act point  to  which  the  jury  or  the 
trial  court  must  come  before  a  decision 
is  rendered  in  favor  of  the  plaintiff. 
.  .  .  The  allegation  is,  that  Ira  Eiggs 
was  of  'unsound  mind,'  not  as  a  con- 
clusion of  law,  but  a  fact  founded 
upon  other  facts,  some  or  all  of  which 
it  may  be  necessary  to  prove,  but  only 
when  issue  is  taken  upon  the  one  al- 
leged." 

[c]  An  allegation  that  one  at  the 
time  of  making  a  contract  was  in  fail- 
ing health  and  memory  does  not  show 
that  he  was  mentally  incapacitated 
from  executing  a  valid  agreement, 
however.  Hughey  v.  Smith,  65  Ore.  323, 
133  Pac.  68.  See  also:  U.  S.— Stock- 
meyer  v.  Tobin,  139  U.  S.  176,  185,  11 
Sup.  Ct.  504,  35  L.  ed.  123,  holding  that 
an  allegation  that  at  the  time  of  mak- 
ing an  agreement  the  one  making  it 
was  losing,  and  to  a  great  extent  had 
lost,  his  capacity  to  attend  to  business 
and  to  manage  his  affairs,  and  that  his 
mind  was  seriously  impaired  so  as  tO 
affect  his  understanding  and  judgment, 
and  so  continued  until  he  was  judicially 
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Where  it  is  sought  to  set  aside  the  contracts  or  deeds  made  by  one 
of  unsound  mind,  but  not  under  guardianship  at  the  time  thereof,  a 
disaffirmance  of  the  contract  or  deed  must  be  alleged.*^  It  is  not  es- 
sential to  the  sufficiency  of  a  bill  or  complaint  to  cancel  or  set  aside  a 


interdicted  by  a  judgment  rendered  on 
a  given  date  not  sufficient.  N.  C. 
Lawrence  v.  Willis,  75  N.  C.  471,  hold- 
ing that  an  allegation  that  the  grantor 
of  a  deed  sought  to  be  canceled  was 
at  the  time  of  the  making  thereof  "a 
person  of  exceeding  weak  and  feeble 
intellect  and  incapable  of  taking  care 
of  himself"  not  sufficient  to  warrant 
the  submission  of  an  issue  to  the  jury 
as  to  whether  the  grantor  was  at  the 
time  of  the  execution  of  the  deed,  cap- 
able of  making  it.  Wis. — Eiley  v.  Eiley, 
34  Wis.  372,  holding  ihat  an  allega- 
tion that  "plaintiffs  being  then  old 
and  infirm,  and  therefore  incapacitated 
from  attending  properly  to  business," 
etc.  was  insufficient.  The  court  said, 
however:  "To  allege  age  and  infirm- 
ity is  not,  therefore,  to  allege  incapa- 
city, and  the  conclusion  of  incapacity 
does  not  necessarily  or  logically  fol- 
low. Besides,  the  pleading  does  not  in- 
form us  whether  it  is  bodily  or  men- 
tal infirmity  which  was  intended. 
These  may  co-exist,  or  one  may  exist 
without  the  other.  It  is  mental  in- 
firmity, or  weakness  and  incapacity  of 
mind,  which  will  avoid  the  convey- 
ance; and  if  that  was  the  kind  in- 
tended, the  pleader  should  have  so  dis- 
tinctly alleged.  And  there  should  have 
been  alleged,  in  addition,  the  facts 
showing  the  mental  condition  of  the 
■  plaintiffs,  and  not  a  mere  general  al- 
legation of  mental  weakness  and  im- 
becility. Their  ages  should  have  been 
given,  and  the  infirmities  under  which 
they  labored  pointed  out  by  appropriate 
averments.  The  facts  of  age  and 
feebleness  of  mind,  or  of  both  mind 
and  body,  together  with  any  other  cir- 
cumstances illustrating  the  condition 
of  the  plaintiff,  as  illiteracy,  want  of 
business  experience,  or  the  like,  should 
have  been  stated,  so  that,  upon  a  de- 
murrer admitting  the  facts  alleged,  the 
court  could  have  pronounced  the  in- 
capacity. ' ' 

fd]  The  kind  of  business  the  incom- 
petent was  unable,  from  his  mental  in- 
capacity, to  transact,  need  not  be 
shown.  Fulwider  v.  Ingeles,  87  Ind. 
414. 
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[e]  For  other  cases  in  which  the 
unsoundness  of  mind  of  the  person 
whose  contract  or  deed  is  sought  to  be 
avoided  or  cancelled  is  sufficiently 
averred,  see  Logan  v.  Vanarsdall,  27 
Ky.  L.  Eep.  822,  86  S.  W.  981;  Towner 
V.  Towner,  65  W.  Va.  476,  64  S.  E.  732. 

85.  Ashmead  v.  Eeynolds,  127  Ind. 
441,  26  N.  E.  80,  (complaint  demur- 
rable which  fails  to  contain  such  an 
averment);  Ilardenbrook  v.  Sherwood, 
72  Ind.  403.  See  also  Lange  v.  Dam- 
mier,  119  Ind.  567,  21  N.  E.  749. 

,  [a].  When  an  action  is  brought  by 
or  in  behalf  of  a  person  of  unsound 
mind  (1)  to  set  aside  a  contract,  made 
when  such  person  was  so  incapacitated, 
"it  is  necessary  to  aver  that  the  in- 
sanity continued,  and  disaffirmance  be- 
fore suit  by  the  guardian  or  representa- 
tive of  the  person  of  unsound  mind,  or 
that  after  restoration  to  reason  there 
was  a  disaffirmance  of  the  contract  by 
the  person."  Voris  ■;;.  Harshbarger,  11 
Ind.  App.  555,  39  N.  E.  521.  See  also 
Hardenbrook  v.  Sherwood,  72  Ind.  403; 
and  infra,  VII,  H,  3,  note  11.  (2)  Where, 
however,  it  is  shown  by  the  pleading 
that  at  the  time  of  the  execution  of 
the  instrument  that  the  grantor  was 
eighty-two  years  of  age,  enfeebled  by 
age,  and  physical  and  mental  decrepi- 
tude, and  that  his  death  occurred  in 
about  a  month,  it  is  not  a  valid  ground 
of  objection  that  there  is  no  showing 
that  the  grantor  "continued  to  be  of 
unsound  mind  until  his  death,  or  that 
he  disaffirmed  the  deed  after  he  be- 
came of  sound  mind,"  the  presumption 
obtaining  that  he  lemained  of  unsound 
mind.  Eaymond  v. .  Wathen,  142  Ind. 
367,  41  N.'E.  815,  distinguishing  Hard- 
enbrook V.  Sherwood,  72  Ind.  403!  See 
also  Physio-Medical  College  v.  Wilkin- 
son, 108  Ind.  314,  9  N.  B.  167;  Btuda- 
baker  v.  Faylor  (Ind.  App.),  80  N.  E. 
861. 

[b]  A  failure  to  allege  a  disaffirm- 
ance is  cured  by  verdict,  and  is  not 
available  on  a  motion  in  arrest  of  judg- 
ment. Lange  v.  Dammier,  119  Ind.  567, 
21   N.  E.  749. 

[c]  Allegation  May  Be  Added  by 
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contract  or  deed  on  the  ground  of  insanity  to  allege  fraud  or  undue  in- 
fluence in  the  procurement  of  such  instrument  f'^  nor  need  it  aver  that 
the  same  was  without  consideration,*^  or  that  the  consideration  was  in- 
adequate,®* in  the  absence  of  any  statute  rendering  such  necessary.*' 

In  an  action  of  trover  brought  by  a  committee  of  a  lunatic  to  recover 
the  value  of  property  procured  from  the  lunatic  in  a  tortious  manner, 
the  declaration  or  complaint  need  not  allege  a  demand,'"  nor  set  forth 
the  facts  by  which  the  conversion  was  accomplished."^ 

Amendment. —  The  rules  governing  amendments  generally  apply  in 
actions  by  or  against  insane  persons.'* 

Joinder  of  Actions.  —  It  is  a  misjoinder  to  join  a  count  against  a 
party  as  guardian  of  a  lunatic  with  one  against  him  in  his  individual 
capacity.'* 

2.  Plea  or  Answer.  —  The  guardian  or  guardian  ad  litem  represent- 
ing the  lunatic  cannot  waive  or  admit  anything  which  goes  to  sustain 
the  action  of  his  ward's  adversary.'*    Indeed,  statutes  sometimes  pro- 


Amendment. — Raymond  «>  Wathen,  142 
Ind.  367,  41  N.  E.  Bi5. 

86.  Towner  V.  Towner,  65  W.  Va. 
476,  64  8.  E.  732.  And  see  Boynton  v. 
Eeese,  112  Ga.  354,  37  S.  E.  437,  hold- 
ing that  a  petition  for  the  cancella- 
tion of  an  instrument  purporting  to  be 
a  deed,  averring  that  at  the  time  of  its 
execution  the  alleged  maker  was  non 
compos  mentis  and  totally  incapable 
of  contracting,  is  neither  strengthened 
nor,  as  to  the  real  gravamen  thereof, 
materially  affected  by  an  additional  al- 
legation that  the  person  named  in  the 
instrument  as  grantee  procured  its  ex- 
ecution "by  false  and  fraudulent 
means  and  artful  practices."  While 
such  an  allegation  may  be  open  to  the 
objection  that  it  is  irrelevant,  it  does 
not  render  the  petition  subject  to  a 
special  demurrer  calling  upon  the  plain- 
tiff to  set  forth  the  particular  acts  con- 
stituting the  alleged  fraud.  See  gen- 
erally the  title  "Rescission  and  Can- 
cellation." 

87.  ScMndler  v.  Parzoo,  52  Ore.  452, 
97  Pae.  755.  See  generally  the  title 
"Eesclsslon  and  Cancellation." 

88.  Schindler  v.  Parzoo,  52  Ore.  452, 
97  Pac.  755.  See  generally  the  title 
"Rescission  and  Cancellation." 

89.  Under  a  statute  providing  that 
the  deed  of  an  insane  person  is  not 
void  where  the  purchaser  acts  in  good 
faith,  a  bill  to  set  aside  such  deed 
must  allege  a  lack  of  good  faith  on  the 
part  of  defendant,  the  absence  of  a 
valuable  consideration,  and  that  the 
purchaser  had  notice  of  such  insanity. 


Thomas  v.  Holden   (Ala.),  67  So.  992, 
under  Code,  1907,  §3347. 

90.  Sander  v.  Savage,  75  App.  Div. 
333,  78  N.  Y.  Snpp.  189.  See  generally 
the  title  "Trover  and  Conversion." 

91.  Sander  v.  Savage,  75  App.  Div. 
333,  78  N.  Y.  Supp.  189.  See  generally 
the  title  "Trover  and  Conversion." 

92.  See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action  or  Defense;"  "Parties." 

[a]  Where  the  lunatic  dies  testate 
pending  a  suit  to  recover  his  personal 
property,  th&  bill  should  be  amended 
by  setting  up  such  death  and  the  ap- 
pointment and  qualification  of  the  con- 
servator as  his  executor  and  that  he 
thereby  became  the  representative  of 
the  personal  estate.  O'Connor  v.  Mes- 
senger, 183  111.  App.  1. 

93.  Eodgers  v.  Ellison,  Meigs 
(Tenn.)  88,  ground  for  motion  in  ar- 
rest of  judgment.  See  generally  the 
title  "Joinder  of  Actions." 

94.  Clough  V.  Monro  (Wash.),  150 
Pac.  1190;  Stanton  v.  Percival,  5  H. 
L.  Cas.    (Eng.)    257. 

Default  judgment,  see  infra,  VII,  I, 
3,  a. 

[a]  In  Collins  v.  Trotter,  81  Mo. 
275,  Sherwood,  J.,  in  delivering  the 
opinion  said:  "It  is  not  intended  by 
this  to  assert  that  the  guardian  of  a 
person  of  non-sane  mind,  may  not,  like 
a  guardian  ad  litem  of  an  infant,  raise 
issues  whenever  he  thinks  it  for  the 
benefit  of  his  ward  so  to  do,  as  in 
many  cases  it  may  be;  but  whatever 
points  are  tendered  or  admissions  made 
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vide  that  the  guardian  of  a  person  of  unsound  mind  shall  deny,  in  the 
answer  to  a  declaration  or  complaint  in  an  action  against  such  person, 
all  the  material  allegations  of  such  declaration  or  complaint  prejudicial 
to  such  person. ^^ 

The  usual  rule  obtains  in  actions  by  or  against  insane  persons,  or 
their  guardians  or  committees,  that  matters  of  defense  or  avoidance 
must  be  specially  pleaded  in  order  to  be  available.^*  There  is  author- 
ity, however,  to  the  effect  that  the  defense  of  insanity  may  be  specially 
pleaded,'^'  or  that  it  may  be  shown  in  evidence  under  the  general  issue,'^ 


for  the  purpose  of  pleading,  they  can- 
not he  uaed  against  the  person  in 
ward."  But  he  also  stated:  "My 
associates  hold  that  there  is  a  distinc- 
tion to  he  taken  between  a  guardian 
ad  litem  of  an  infant,  or  lunatic  and 
the  general  guardian  of  the  latter. 
They  hold  there  is  ground  for  this  dis- 
tinction contained  in  the  provisions  of 
sections  5795  and  5804,  E.  S.  1879,  the 
former  section  requiring  that  the 
guardian  of  the  lunatic  give  bond  for 
the  faithful  performance  of  his  duties; 
the  latter  that,  he  'prosecute  and  de- 
fend all  actions  instituted  in  behalf 
of,  or  against  his  ward;  collect  all 
debts  due  or  becoming  due  to  his  ward, 
and  give  acquittances  and  discharges 
therefor,  and  adjust,  settle  and  pay  all 
demands  due  or  becoming  due  from 
his  ward,  so  far  as  his  estate  and  ef- 
fects will  extend,  as  herein  after  pro- 
vided.' And  that  these  sections  place' 
the  guardian  in  position  so  that  he  can 
act  in  regard  to  his  ward's  interests, 
just  like  .  an  ordinary  litigant,  and 
waive  objections  to  the  admission  of 
testimony  to  the  same  extent  as  if  act-, 
ing  in  his  own  right." 

As  to  right  of  guardian  to  confess 
judgment  against  insane  person,  see 
infra,  VII,  I,  3,  a. 

95.  See  generally  the  statutes,  and 
the  following:  Ark.— Kirby 's  Dig.,  1904, 
§6107;  Kilpatrick  v.  Eowan,  1T7  S.  W. 
893.  Kan.— Gen.  St.,  1909,  §5696.  Neb. 
Rev.  St.,  1913,  §7679.  Ohio.— Page  & 
Adams  Gen.  Code,   §11,322. 

96.  ni.— Campbell  v.  Millar,  84  111. 
App.  208,  want  of  authority  of  plain- 
tiff to  sue  as  representative  of  lunatic 
must  be  specially  pleaded.  la. — Gates 
V.  Carpenter,  43  Iowa  152,  mere  denial 
of  the  validity  of  the  appointment  of 
the  guardian  is  not  sufficient  to  test 
such  question.  Mo. — St.  Louis  v.  Holl- 
rah,  175  Mo.  79,  74  S.  W.  996,  that 
necessaries  were  furnished    an    insane 
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person   as   an   insane   pauper   must   be 
pleaded,  where  such  is  defense. 

[a]  Thus,  a  failure  to  disafirm  a 
release  executed  by  an  insane  person 
within  a  reasonable  time  after  restora- 
tion to  sanity  to  be  availed  of  must 
be  specially  pleaded.  Alamo  Dressed 
Beef  Co.  I!.  Yeargan  (Tex.  Civ.  App.), 
123  S.  W.  721.  Compare  Hull  v.  Louth, 
109  Ind.  315,  10  N.  E.  270,  58  Am. 
Eep.  405,  holding  that  the  filing  of  an 
answer  by  a  guardian  is  a  sufficient 
disaffirmance,  and  he  may  make  the  de- 
fense of  insanity  of  his  ward  at  the 
time  of  the  making  of  the  contract. 

[b]  Where  a  party  seeks  to  sustain 
a  contract  made  with  a  lunatic,  on  the 
ground  that  it  was  made  in  good  faith, 
for  the  benefit  of  the  lunatic  and 
without  knowledge  of  his  incapacity, 
and  that  it  has  been  so  far  performed 
that  said  party  cannot  be  placed  in 
statu  quo,  these  facts  must  be  alleged 
and  proved.  Eiggs  v.  American  Tract 
Society,  84  N.  Y.  330,  reversing  19  Hun 
481. 

97.  Mitchell  v.  Kingman,  5  Pick. 
(Mass.)  431;  Young  v.  Stevens,  48  N. 
H.  133,  97  Am.  Dec.  592;  Burke  v.  Al- 
len, 29  N.  H.  106,  120,  61  Am.  Dec. 
642. 

[a]  Continuing  Disability. — An  aver- 
ment that  at  the  time  of  making  a 
contract  set  out  in  the  complaint  the 
said  A.  B.  was  a  person  of  unsound 
mind,  and  incapable  of  entering  into  a 
binding  contract  is  sufficient,  without 
an  averment  that  such  insanity  was 
a  continuing  disability,  since  insanity 
once  shown  to  exist  is  presumed  to  con- 
tinue until  the  contrary  is  shown. 
Sheets  v.  Bray,  125  Ind.  33,  24  N.  E. 
357. 

As  to  pleading  insanity  as  a  defense 
in  criminal  cases,  see  infra,  VIII,  B. 

98.  Mass. — Mitchell  v.  Kingman,  5 
Pick.  431.  N.  H.— Young  v.  Stevens, 
48  N.  H.  133,  97  Am.  Dee.  592;  Burke 
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or  under  a  plea  of  non  est  faetum.^^ 

A  plea  in  aljatement  is  a  proper  plea  to  raise  the  question  of  the  right 
of  the  committee  of  a  lunatic  to  maintain  a  suit  in  his  own  n'ame.^  Un- 
der the  rule  that  a  plea  in  abatement  must  give  the  plaintiff  a  better 
■writ  or  declaration,^  a  plea  in  abatement  that  before  and  at  the  time 
of  the  commencement  of  the  action,  the  plaintiff  was  and  still  is  an  in- 
sane person,  is  insufficient;^  but  a  plea  setting  out  that  at  the  com- 
mencement of  the  action,  the  plaintiff  was  insane  and  under  guardian- 
ship has  been  sustained.* 

In  pleading  an  adjudication  of  insanity  and  the  appointment  of  a 
guardian  over  the  plaintiff  in  a  court  of  limited  jurisdiction,  facts 
showing  that  the  court  had  jurisdiction  must  be  stated.' 

Verification.6 —  The  necessity  for  a  verification  to  a  plea  or  answer  in 
actions  by  or  against  insane  persons  depends  upon  the  lacal  practice.'' 
Statutes  requiring  the  answer  in  certain  classes  of  cases,  notably  actions 
on  written  instruments,  to  be  verified  by  affidavit  are  not  applicable  in 
suits  against  insane  persons  according  to  some  authorities.*    Nor  is  a 


V.  AUen,  29  N.  H.  106,  120,  61  Am. 
Dec.  642.  N.  Y.— Eice  v.  Peet,  15 
Johns.  503. 

99.  See  Walker  v.  Clay,  21  Ala.  797; 
Winston  v.  Moffet,  9  Port.  (Ala.)  518; 
Yates  V.  Boen,  2  Str.  1104,  93  Eng.  Ee- 
print   1060. 

1.  Buck  V.  Ehrgood,  4  Pa.  Co.  Ct. 
312,  rule  to  abate  or  quash  the  sum- 
mons will  not  raise  the  question. 

2.  See  1  Standard  Proc.  50. 

3.,  Chicago  &  Pac.  E.  Co.  v.  Hunger, 
78  111.  300,  does  not  show  that  guard- 
ian has  not  been  appointed,  until  which 
time  insane  person  may  sue.  And  see 
Dudgeon  v.  Watson,  23  Fed.  161,  hold- 
ing that  a  plea  alleging  that  complain- 
ant "was  at  the  time  of  the  commence- 
ment of  the  suit  non  compos  mentis 
and  incapable  to  sue,"  but  not  alleg- 
ing that  he  has  been  so  found  by  in- 
quisition or  that  any  committee  has 
been  appointed,  is  not  sufS^cient.  "In 
the  absence  of  such  an  allegation  there 
is  no  authority  for  such  a  plea." 

4.  Collard  v.  Crane,  Brayt.  (Vt.)  18, 
under  a  statute  placing  the  affairs  of 
the  lunatic  exclusively  in  the  hands  of 
the  guardian.  See  Jetton  &  Farris  v. 
Smead,  29  Ark.  372,  wherein  the  court 
expressed  a  doubt  as  to  whether  a  fail- 
ure of  a  lunatic  without  guardian  to 
sue  by  next  friend  would  be  cause  for 
abating  his  suit. 

5.  Holden  v.  Scanlin,  30  Vt.  177.  _ 
[a]     An    allegation    that    the    plain- 
tiff was  adjudged  to  be  insane  and  had 
a    guardian,     appointed     over    him     is 


traversable  when  the  decision,  was  ren- 
dered in  the  probate  court,  a  court  of 
limited  jurisdiction.  Holden  v.  Scan- 
lin,  30   Vt.   177. 

6.  See  generally  the  title  "Verificar 
tion." 

7.  A  special  plea,  setting  forth  that 
the  instrument  sued  on  was  not  the 
deed  of  the  defendant,  ibecause,  at  the 
time  of  its  execution,  he  was  a  lunatic, 
not  verified  by  affidavit,  is  bad  on  de- 
murrer. Winston  v.  Moffet,  9  Port. 
(Ala.)  518. 

[a]  Where  a  lunatic'  sues  by  next 
friend,  a  plea  that  the  estate  of  the 
lunatic  is  in  charge  of  a  committee, 
by  whom,  if  at  all,  the  suit  ought  to 
be  brought,  is  a  plea  in  abatement  not 
going  to  the  jurisdiction  of  the  court, 
and  must  be  sworn  to.  Cook  v.  Thorn- 
hill,  13  Tex.  293,  65  Am.  Dec.  63.  See 
also  Allen  v.  Pannell,  51  Tex.  165, 
where  it  is  held  that  a  plea  that  plain- 
tiff has  become  insane  pending  the 
action,  being  a  plea  in  abatement,  must 
be  sworn  to;  otherwise  it  is  bad  on 
general  exceptions. 

8.  In  Collins  v.  Trotter,  81  Mo.  275, 
the  court  said:  "The  law  does  not  re- 
quire an  impossibility.  It  certainly 
was  never  contemplated  by  the  legis- 
lature that  a  lunatic,  after  being  placed 
in  ward,  should  be  required  either  to 
file,  or  to  verify  any  pleading;  other- 
wise, the  appointment  of  a  guardian 
would  be  unnecessary.  The  guardian 
is  not  supposed  to  know  whether  his 
insane  ward  executed  the  note  in  suit, 
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statute  requiring  the  defendant  to  make  his  denial  by  a  counter-afiS- 
davit  where  the  plaintiff's  accounts  are  verified.^ 

3.  Beplication  or  Reply.  —  The  general  rules  governing  replication 
or  reply  apply  to  suits  involving  insane  persons."  A  reply  seeking  to 
avoid  a  contract  executed  by  one,  though  of.  unsound  mind,  but  not 
under  guardianship,  and  not  judicially  determined  to  be  of  unsound 
mind,  must  either  allege  that  such  person  upon  restoration  to  reason 
has  disaffirmed  the  contract,^^  or  continued  unsoundness  of  mind  and 
disaffirmance  by  guardian." 

I.  Trial.^'  —  1.  In  General.  —  Where  the  question  of  sanity  or 
insanity  is  involved  in  the  subject-matter  of  the  suit,  the  question  may 
be  tried^*  irrespective  of  whether  a  commission  of  lunacy  has  been 
issued  or  not.^*  The  court  may  order  an  inquisition,^^  or  a  reference  to 
a  master,  for  a  report  by  him,  on  a  personal  examination  of  the  party,^' 


and  the  ward  is  in  no  condition  to 
understand,  either  the  nature,  force, 
effect,  or  obligation  of  an  oath.  The 
law  must  operate  uniformly,  and  can 
take  no  distinction  between  those  whom 
its  fostering  care  has  committed  to  the 
charge  of  a  guardian,  whether  it  be 
one  who  has  barely  crossed  the  nar- 
row boundary  line  which  separates 
sanity  from  insanity,  or  one  whose 
mental  disorder  is  so  pronounced  that 
he  is  a  raving  maniac,  shackled  and 
in  a  cell.  And  no  one  would  think  of 
requiring  an  affidavit  in  the  latter  case. 
The  statute  can  only  apply  to  those 
who  are  of  sound  mind;  for  any  other 
theory  would  place  a  class  of  poor 
unfortunates  in  a  far  worse  situation 
than  any  other  class  of  litigants  what- 
soever, and  would  frequently  pave  the 
way,  whereby  recoveries  could  be  had 
against  the  hapless  and  the  helpless, 
and  they  are  bereft  of  their  fortunes 
by  an  abuse  of  the  forms  of  law." 

9.  Weis  V.  Ahrenbeck,  5  Tex.  Civ. 
App.  542,  24  S.  W.  356. 

10.  See  generally  the  title  "Replica- 
tion and  Reply." 

[a]  There  must  not  be  a  departure 
from  the  cause  of  action  stated  in  the 
complaint.  Bearss  v.  Montgomery,  46 
Ind.  544.  See  generally  the  title  "De- 
parture." 

11.  Louisville,  N.  A.  &  C.  Ry.  Co. 
V.  Herr,  135  Ind.  591,  35  N.  E.  556; 
Hoke  V.  Applegate,  92  Ind.  570.  See 
supra,  VII,  H,  1,  note  85  [a]. 

12.  Louisville,  N.  A.  &  Cr.  Ey.  Co. 
V.  Herr,  135  Ind.  591,  35  N.  E.  556. 
See  supra,  VII,  H,  1,  note  85  [a]. 

13.  See  generally  the  title  "Trial." 
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Evidence  in,  see  7  Enct.  op  Ev.  444, 
et  seq. 

Of  issue  of  insanity  as  a  defense 
in  criminal  cases,  see  infra,  VIII,  C. 

14.  Reese  v.  Reese,  89  Ga.  645,  15 
S.  B    846. 

[a]  In  a  suit  against  a  trustee  and 
cestui  que  trust,  a  bare  suggestion  in 
the  bill  that  the  trustee  had  become 
a  lunatic  did  not  require  that  the  chan- 
cellor should  engraft  upon  the  suit  an 
inquiry  into  his  lunacy.  Campbell  v. 
Brannin  &  Co.,  8  B.  Mon.  (Ky.)  478. 

[b]  The  mere  filing  of  a  plea  of  in- 
sanity on  the  day  set  for  trial  will 
not  stop  the  further  progress  of  the 
case  until  the  question  of  the  plain- 
tiff's sanity  can  be  investigated.  Al- 
len V.  Pannell,  51  Tex.  165. 

[c]  Opening  and  Closing.  —  Where 
the  only  issues  were  those  relating  to 
■defendant's  insanity,  he  having  ad- 
mitted everything  in  the  complaint, 
pleading  insanity  as  a  defense  there- 
to, the  defendant  was  required  to  first 
introduce  testimony,  and  was  entitled 
to  the  opening  and  closing  of  the  case. 
Eea  V.  Bishop,  41  Neb.  202,  59  N.  W. 
555.  And  see  generally  the  title  "Open- 
ing and  Closing." 

15.  Reese  v.  Reese,  89  6a.  645,  15 
S.  E.  846. 

As  to  jurisdiction  of  courts  generally 
over  insane  persons,  see  supra,  II. 

16.  Yourie  v.  Nelson,  1  Tenn.  Ch. 
275. 

As  to  inquisition  proceeding,  see 
supra,  III. 

17.  Campbells  v.  Bowen's  Admr.,  1 
Rob.  (40  Va.)   255,  English  practice. 
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aided  if  need  be,  by  physicians.    It  may  require  a  trial  by  jury  of 
the  question  of  insanity.^* 

Where  the  sanity  or  insanity  of  a  party  to  a  contract  is  in  issue  in 
the  case,  the  evidence  upon  such  question  being  conflicting,  it  is  for  the 
jury  to  determine.^' 


18.  HI.— Isle  V.  Cranby,  199  111.  39, 
64  N.  E.  1065,  64  L.  B.  A.  513;  Pyott 
V.  Pyott,  191  111.  280,  61  N.  E.  88; 
Brown  I'.  Miner,  128  111.  148,  21  N.  E. 
223;  Myatt  v.  Walker,  44  111.  485. 
N.  Y. — Sporza  v.  German  Sav.  Bank, 
192  N.  Y.  8,  84  N.  E.  406;  Matter  of 
Tracy,  1  Paige  580;  Matter  of  Wen- 
dell, 1  Johna.  Ch.  600;  Matter  of 
Mason,  1  Barb.  436.  N.  C— Smith  v. 
Smith,  106  N.  C.  498,  11  S.  E.  188. 

[a]  "It  is  incident  to  the  ordinary 
jurisdiction  of  a  Court  having  full 
chancery  powers  to  inform  its  con- 
science by  directing  an  issue  upon  the 
sanity  of  a  party,  not  found  a  lunatic, 
to  be  framed  for  a  jury,  when  the 
question  arises  collaterally  in  an  equit- 
able proceeding,  as,  for  instance,  when 
it  becomes  necessary  to  determine  the 
question  of  the  sanity  of  the  grantor 
in  a  deed  upon  a  bill  brought  to  set 
aside  his  conveyance  upon  the  ground 
of  his  insanity."  Smith  v.  Smith,  106 
N.  C.  498,  11  S.  E.  188,  quoting  Bus- 
well  on  Insanity  55. 

[b]  In  the  case  of  Howard  v.  How- 
ard, 87  Ky.  616,  9  S.  W.  411,  1  L.  E. 
A.  610,  the  Kentucky  court  of  appeals 
said:  "It  seems  to  us  that  the  issue 
which  thus  involves  his  personal  lib- 
erty should  be  settled  by  his  peers — a 
jury  of  his  country;  and  for  that  pur- 
pose the  chancellor  should  issue  his 
writ  out  of  chancery,  directing  an  in- 
quiry by  a  jury  into  the  fact  as  to 
whether  the  mind  of  the  person  was 
so  impaired  by  age,  disease  or  other- 
wise as  to  render  him  incapable  of 
understanding  and  appreciating  his 
property  rights  to  such  an  extent  as 
to  render  him  unable  to  protect  him- 
self against  designing  persons;  and 
upon  the  verdict  of  the  jury,  if  in  the 
affirmative,  the  chancellor  should  ap- 
point a  committee  for  the  person,  and 
allow  him  to  prosecute  the  suit  in  his 
name;  but  if  the  verdict  should  be  in 
the  negative,  then  the  suit  should  be 
dismissed,  unless  the  court,  from  the 
evidence  before  the  jury,  should  deem 
it  proper  to  take  other  steps  in  lefer- 
ence  to  the  matter. ' '    See  Isle  v.  Cran- 


by, 199  111.  39,  64  N.  E.  1065,  64  L.  E. 
A.  513. 

[c]  Chancery  will  direct  an  issue 
to  a  jury  to  try  questions  of  sanity, 
where  the  evidence  is  voluminous,  and 
allow  the  parties  to  compel  the  per- 
sonal attendance  of  the  witnesses. 
Wallace  v.  Bevard,  Wright  (Ohio)   114. 

[d]  Two  Methods  of  Investigating 
the  Subject  of  the  Iiunacjr  of  a  Party 
Are  Known  to  Chancery  Practice. — One 
is  where  the  matter  of  lunacy  becomes 
a  subject  of  inquiry  in  a  pending  cause, 
by  being  alleged  in  an  answer,  or  be- 
ing pleaded  as  a  defense,  in  which  case 
the  chancellor  may  and  usually  does 
direct  an  issue  to  be  tried  in  a  court 
of  law  to  try  the  question  of  the 
lunacy  of  the  party.  The  other  is 
where  a  commission  de  lunatico  in- 
quirendo  is  awarded  upon  an  ex  parte 
petition  of  a  friend  of  the  alleged 
lunatic.  Whitlock  v.  Smith,  13  Ela. 
385. 

[e]  But  the  court  is  not  bound  (1) 
to  send  the  matter  of  insanity  to  be 
tried  by  a  jury,  where  it  can  to  its 
own  satisfaction  decide  itself  upon  the 
evidence  (Ala. — Alexander  v.  Alex- 
ander, 5  Ala.  517.  111. — Pyott  v.  Pyott, 
191  111.  280,  61  N.  E.  88;  Brown  v. 
Miner,  128  111.  148,  21  N.  E.  223.  N.  Y. 
Matter  of  Payn,  8  How.  Pr.  220;  Smith 
V.  Carll,  5  Johns.  Ch.  118.  Eng. 
Wright  V.  Proud,  13  Vesey  Jr.  136,  33 
Eng.  Eeprint  246;  Bennet  v.  Vade,  2 
Atk.  324,  26  Eng.  Eeprint  597);  (2) 
and  even  upon  a  verdict  rendered  by  a 
jury,  the  court  may  decline  to  accept 
the  finding  of  the  jury  and  decide  for 
itself  the  issue,  upon  the  evidence  pre- 
sented in  the  case.  Isle  v.  Cranby,  199 
111.  39,  64  N.  E.  1065,  64  L.  E.  A. 
513;  Pyott  v.  Pyott,  191  111.  280,  61 
N.  E.  88. 

As  to  method  of  trying  present  in- 
sanity on  proceeding  to  remove  guard- 
ian on  ground  of  restoration  to  reason, 
see  supra,  IV,  E,  3,  b,  (V) ;  of  person 
charged  with  crime,  see  supra,  V,  B,  2. 

19.  Ind.— Koile  v.  Ellis,  16  Ind. 
301.  See  Sutton  v.  Eeagan,'  5  Blackf. 
217,  33  Am.  Dec.  466.  Mass.— Wright 
V.  Wright,  139  Miass.  177,  29  N.  E.  380. 
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2.  Instructions.^"  —  Instructions  in  actions  by  and  against  insane 
persons  must  conform  to  the  general,  rules  governing  instructions  gen- 
erally;^^ that  is,  such  instructions  should  not  invade  the  province  of 
the  jury,^^  should  not  be  misleading,^^  or  abstract.^*  Nor  should  they 
cast  discredit  upon  the  defense  of  insanity.^^  The  issue  of  insanity, 
where  presented  as  a  defense,  being  the  same  in  both  civil  and  criminal 
cases,  instructions  in  criminal  cases  upon  this  issue  are  applicable  in  a 
civil  action  wherein  the  issue  is  presented.^" 

3.  Judgment  or  Decree.^''  —  a.  In  General.  —  In  the  absence  of 
statutes  providing  otherwise,  the  judgment  in  favor  of  a  lunatic  is  in 
his  name.^^  So  too,  judgment  is  properly  rendered  against  him  per- 
sonally in  an  action  involving  a  claim  against  his  person  or  estate,''^ 
unless  the  guardian  has  become  personally  liable  therefor.^" 


N.  H.— Young  V.  Stevens,  48  N.  H.  133, 
2  Am.  Eep.  202.  TeK.— Eogers  v.  Arm- 
strong (Tex.  Civ.  App.),  30  S.  W.  848. 
Bug.— Moss  V.  Tribe,  3  F.  &  F.  297. 

See  also  Bachmeyer  v.  Mutual  Ee- 
serve  Fund  Life  Assn., '82  Wis.  255,  52 
N.  W.  101. 

[a]  Evidence  held  insufficient  to 
carry  the  question  of  insanity  to  the 
jury  in  Boorman  v.  Northwestern  Mut. 
Belief  Assn.,  90  "Wis.  144,  62  N.  W. 
924. 

20.  Where  insanity  pleaded  as  a  de- 
fense in  criminal  cases,  see  infra,  VIII, 
C,  4. 

21.  See  generally  the  title  "Instruc- 
tions." 

22.  Dominick  v.  Eandolph,  124  Ala. 
557,  565,  27  So.  481. 

As  to  province  of  jury,  SQe  the  title 
"Province  of  Judge  and  Jury." 

23.  Where  there  is  a  tendency  for 
such  an  instruction  to  mislead,  it  is 
privilege  and  duty  of  parties  to  ask 
an  explanatory  charge.  Dominiok  v. 
Eandolph,  124  Ala.  557,  566,  27  'So. 
481.  See  generally  the  title  "Instruc- 
tions." 

24.  Dominick  v.  Eandolph,  124  Ala. 
557,  566,  27  So.  481,  instruction  in 
controversy  held  not  abstract,  but  good 
as  asserting  a '  correct  legal  proposi- 
tion. 

25.  Marceau  v.  Travelers'  Ins.  Co., 
101  Cal.  338,  35  Pao.  856,  36  Pac.  813. 
But  see  infra,  VIII,  C,  4. 

26.'   State  v.  Geddis,  42  Iowa  264. 
27.     See   generally    the'    titles    "De- 


crees;' 


'Judgments." 


28.     Taylor  v.  Levering     171    Mass. 
303,  50  N.  E.  612. 
For    discussion     of    question    of    in 
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whose  name  action  by  or  on  behalf,  of 
lunatic  brought,  see  supra,  VII,  C. 

29.  Ala.— Walker  v.  Clay,  21  Ala. 
797,  808.  m.— Scott  v.  Bassett,  194  111. 
602,  62  N.  E.  914;  Nimmons  I7.  Stryker, 
132  111.  App.  414.  Kan.— Gen.  St.,  1909, 
§4843.  Md.— Stigers  v.  Brent,  50  Md. 
214,  33  Am.  Rep.  317.  Mo.— Graves  v. 
Graves,  255  Mo.  468,  164  S.  W.  496; 
Redmond  v.  Quincy,  O.  &  K.  O.  E.  Co., 
225  Mo.  721,  126  S.  W.  159;  Bensieek 
V.  Cook,  110  Mo.  173,  19  S.  W.  642,  33 
Am.  St.  Eep.  422.  OMo'.— Neff,  Admr. 
V.  Cox,  5  Ohio  N.  P.  413,  5  Ohio  Dee. 
377. 

Against  Whom  Action  Should  Be 
Brought. — See  supra,  VII,  D. 

[a]  Where  only  a  guardian  ad  litem 
is  appointed  for  the  lunatic,  who  does 
not  take  the  legal  title  to  any  of  the 
property  or  assets  of  the  lunatic,  the 
lunatic  is  the  only  party  against  whom 
judgment  can  be  rendered.'  Walker  v. 
Clay,  21  Ala.  797. 

[b]  A  judgment  against  a  guardian 
of  a  lunatic  for  the  boarding  of  the 
ward  prior  to  the  guardianship  is 
without  warranty.  Bently  v.  Torbert, 
68  Iowa  122,  25  N.  W.  939. 

30.  Kan.— Gen.  St.,  1909,  §4843. 
Miss. — Hines  v.  Potts,  56  ,  Miss.  346. 
N".  J.— Weber  v.  Weitling,  18  N.  J.  Eq. 
441. 

[a]  If  services  rendered  in  caring 
for  an  insane  person  were  rendered 
under  a  contract  with  the  guardian  or 
at  his  instance  and  request,  the  plain- 
tiff suing  to  recover  for  such  services 
would  be  entitled  to  a  personal  judg- 
ments against  the  guardian,  without 
reference  to  the  ward's  estate.  Baker 
V.  Groves,  1  Ind.  App.  522,  27 .  N.  E. 
640. 
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Default  Judgments.31 —  An  insane  defendant  ought  not  to  be  defaulted 
for  want  of  an  appearance  and  answer.^^ 

Juagment  by  Confession  or  Consent.33  —  A  bill  cannot  be  taken  as  con- 
fessed against  an  insane  person  f*  nor  can  he  confess  judgment  against 
himself,^^  although  his  representative  may,  in  some  cases  consent  to  a 
decree,^"  or  confess  judgment.^' 

b.  Effect  of  Insanity  on  Judgment.  —  It  is  well  settled  that  a  judg- 
ment or  decree  is  not  void  merely  because  the  plaintiff,'*  or  the  defend- 


31.  See  generally  the  title  "Judg- 
ments." 

32.  111.— Steele  v.  Wynn,  139  111. 
App.  428.  la.— Hawley  v.  Griffin,  121 
Iowa  667,  92  N.  W.  113,  97  N.  W.  86, 
such  judgment .  is  erroneous,  even 
though  there  has  been  no  judicial  de- 
termination of  the  defendant's  in- 
sanity. Ky.— South  V.  Carr,  7  T.  B." 
Mon.  419.  Me. — Leach  r.  Marsh,  47 
Me.  548,  74  Am.  Dec.  503.  Mass. — Tay- 
lor V.  Lovering,  171  Mass.  303,  50  N.  E. 
612.  Ohio. — Sturges  r.  Longworth,  1 
Ohio  St.  544.  Pa.— Alexander  v.  Lick- 
ner,  1  Phila.  120,  the  court  has  dis- 
cretion to  withhold  judgment  on  de- 
fault. Wis. — Bond  v.  Neusehwander, 
86  Wis.  391,  57  N.  W,  54,  defendant 
insane  when  summons '  served.  Eng. 
Oarew  v.  Johnson,  2  Sch.  &  Lef.  280. 

Compare  in  case  of  infants,  12  Stand- 
ard Proc.  766. 

As  to  who  may  be  in  default  gen- 
erally, see  6  Standard  Proc.  805. 

As  to  setting  aside  or  vacating  de- 
fault judgment  against  insane  persofi, 
see  itifra,  VII,  I,  3,  d. 

33.  See  generally  the  title  "Judg- 
ments." 

34.  Amraon  v.  Wiebold,  61  N.  J.  Eq. 
351,  48  Atl.  950. 

[a]  The  court  in  Ammon  v.  Wie- 
bold, 61  N.  J.  Eq.  351,  48  Atl.  950, 
said  that  "it  is  quite  clear  to  my 
mind  that  the  practice  in  cases  of  in- 
fants and  lunatic  defendants  must  be 
the  same.  The  basis  of  the  final  pro- 
ceeding, in  the  absence  of  an  answer, 
is  a  decree  pro  confesso;  that  is,  that 
the  bill  be  taken  as  confessed  against 
the  defendant.  Now,  in  this  respect, 
what  difference  is  there  between  an 
infant  and  a  lunatic?  How  can  a  bill 
be  declared  to  be  taken  as  confessed 
against  a  lunatic  any  more  than  it 
can  be  against  an  infant?  A  lunatic 
cannot  admit  anything,  and  cannot  con- 
fess anything."    For  discussion  of  this 


subject   in    case     of    infants,    see    12 
Standard  Proc.  768,  et  seq. 

35.  Crawford  v.  Thomson,  161  111. 
161,  43  N.  E.  617;  Speck  v.  Pullman 
Palace  Car  Co.,  121  111.  33,  12  N.  E. 
213;  Leonard  v.  The  Times,  51  111.  App. 
427. 

As  to  decree  pro  confesso  against 
infant,  see  12  Standard  Proc.  768. 

36.  Campbell's  Case,  2  Bland  (Md.) 
209,  20  Am.  Dec.  360. 

[a]  A  decree  founded  on  an  agree- 
ment made  by  the  counsel  for  a  party 
to  the  suit,  said  party  having  been 
adjudged  insane,  is  voidable  only,  and 
binding  on  parties  and  privies  until 
vacated  and  set  aside  by  a  direct  pro- 
ceeding. Such  a  decree  is  not  subject 
to  collateral  attack.  Denni  v.  Elliott, 
60  Tex.  337.  See  also  Brown  v.  Eent- 
fro,  57  Tex.  327. 

As  to  who  may  represent  lunatic,  see 
supra,   VII,  D. 

37.  McAden  v.  Hooker,  74  N.  C.  24, 
guardian  may  confess  judgment  where 
he  cannot  deny  the  debt  sued  upon. 

[a]  A  power  of  attorney  to  con- 
fess a  judgment  is  not  revoked  by  the 
subsequent  insanity  of  the  principal; 
and  a  judgment  may  be  entered  there- 
on. Spencer  v.  Reynolds,  9  Pa.  Co. 
Ct.  249.  See  also  Person  v.  Warren, 
14  Barb.  (N.  Y.)  488,  holding  that  a 
power  of  attorney,  executed  by  a  per- 
son subsequently  ifound  by  inquisition 
to  have  been,  at  the  timej  of  unsound 
mind,  and  a  judgment  thereon,  by  con- 
fession, are  not  absolutely  void. 

38.  See  the  following:  Ala. — Wilkin- 
son V.  Lehman-Durr  Co.,  150  Ala.  464, 
43.  So.  857,  124  Am.  St.  Rep.  75.  lU. 
Speck  V.  Pullman  Palace  Car  Co.,  121 
111.  33,  12  N.  E.  213;  Leonard  r.  The 
Times,  51  111.  App.  427.  Ind.— tVoods 
V.  Brown,  93  Ind.  164,  47  Am.  Eep. 
369.  Ky.— Willis  v.  Mason,  140  Ky. 
88,  130  S.  W.  964.  Md.— Stigers  v. 
Brent,  50  Md.  214,  33  Am.  Eep.  317. 
Mo.— 'Crow  V.  Meyersieck,  88  Mo.  411. 
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ant,^'  in  the  action  or  suit  is  a  lunatic,  or  becomes  such  pendente  lite,*" 
and  was  without  proper  representation.  This  is  certainly  not  a  valid 
ground  of  objection  upon  a  mere  collateral  attack  upon  the  judgment 
therein.*^ 


But  see  Heard  v.  Sack,  81  Mo.  610. 
Tex.— Haines  v.  West,  101  Tex.  226,  105 
S.  W.  1118,  130  Am.  St.  Eep.  839, 
Ewing  V.  Wilson,  63  Tex.  88;  Pyle  v. 
Pyle  (Tex.  Giv.  App.),  159  S.  W.  488; 
McLean  v.  Stith,  50  Tex.  Civ.  App. 
323,  112  S.  W.  355;  Lee  v.  Heuman, 
10  Tex.  Civ.  App.  666,  32  S.  W.  93. 
Wash.— Pollock  v.  Horn,  13  Wash.  626, 
43  Pac.  885,  52  Am.  St.  Eep.  66,  judg- 
ment not  Void. 

[a]  That  such  a  judgment  is  void- 
ahle,  see  Wilkinson  v.  Lehman-Durr 
Co.,  150  Ala.  464,  43  So.  857,  124  Am. 
St.  Rep.  75;  Atwood  v.  Lester,  20  E.  I. 
660,  40  Atl.  866.  But  see  Leonard  v. 
The  Times,  51  111.  App.  427,  holding 
judgment  not  even  voidable. 

39.  See  the  following:  Ala.— Wilkin- 
son V.  Lehman-Durr  Co.,  150  Ala.  464, 
43  So.  857,  124  Am.  St.  Eep.  75; 
Walker  v.  Clay,  21  Ala.  797.  Ark.— Mc- 
Donald V.  Fort  Smith  &  W.  E.  Co.,  105 
Ark.  5,  150  S.  W.  135;  Hare  v.  Fort 
Smith  &  W.  E.  Co.,  104  Ark.  187,  148 
S.  W.  1038.  Cal.— Dunn  v.  Dunn,  114 
Cal.  210,  46  Pac.  5.  Ga.— Ward  v.  Mil- 
ler, 143  Ga.  164,  84  S.  E.  480;' Poster  v. 
Jones,  23  Ga.  168.  HI. — Maloney  v. 
Dewey,  127  111.  395,  19  N.  E.  848,  11 
Am.  St.  Eep.  131;  Speck  v.  Pullman 
Palace  Car  Co.,  121  111.  33,  12  N.  E. 
213;  Noel  v.  Modern  Woodmen  of 
America,  61  111.  App.  597.  Ind. — Woods 
V.  Brown,  93  Ind.  164,  47  Am.  Eep. 
369.  Kan. — Cooper  v.  Greenleaf,  84 
Kan.  499,  114  Pac.  1086,  35  L.  E.  A. 
(,N.  S.)  1090.  Compare  Marquis  v. 
Wiren,  74  Kan.  775,  87  Pac.  1135. 
Ky.— West  v.  McDonald,  113  S.  W. 
872;  Shirleys  v.  Taylor,  5  B.  Mon.  99; 
Allison  V.  Taylor,  6  Dana  87,  32  Am. 
Dec.  68,  although  the  'committee  was 
not  a  party  and  had  not  been  served. 
Me.— King  v.  Eobinson,  33  Me.  114,  54 
Am.  Dec.  614,  where  lunatic  properly 
represented.  Md. — Stigers  v.  Brent,  50 
Md.  214,  33  Am.  Eep.  317.  Mich. 
Johnson  v.  Cook,  179  Mich.  117,  146 
N.  W.  343.  Mo.— Bensieck  v.  Cook,  110 
Mo.  173,  19  8.  W.  642,  33  Am.  St.  Eep. 
422.  N.  H.— Lamprey  v.  Nudd,  29  N. 
H.  299.  N.  J.— Weber  v.  Weitling,  18 
N.  J.  Eq.  441.    N.  Y.— Crippen  v.  Cul- 

Vol.  zm 


ver,  13  Barb.  424;  Sternbergh  v.  School- 
craft, 2  Barb.  153;  Demelt  v.  Leonard, 
19  How.  Pr.  140;  Clark  v.  Dunham,  4 
Denio  262.  N.  0. — Thomas  v.  Hun- 
sucker,  108  N.  C.  720,  13  S.  E.  221; 
Brittain  v.  Mull,  99  N.  C.  483,  6  S.  E. 
382.  Ohio. — Johnson  v.  Pomeroy,  31 
Ohio  St.  247,  although  the  plaintiff  had 
knowledge  of  the  insanity  and  did  not 
apply  for  the  appointment  of  a  guard- 
ian. Pa. — Henry  v.  Brothers,  48  Pa. 
70.  Tex. — Denni  v.  Elliott,  60  Tex.  337; . 
Fleming  v.  Seeligson,  57  Tex.  524;  Bun- 
dick  V.  Moore-Cortes  Canal  Co.  (Tex. 
Civ.  App.),  177  S.  W.  1030.  Wash. 
Pollock  V.  Horn,  13  Wash.  626,  43  Pac. 
885,  52  Am.  St.  Eep.  66.  W.  Va. 
Withrow  V.  Smithson,  37  W.  Va.  757, 
17  S.  E.  316,  19  L.  E.  A.  762,  still  a 
lien  on  land.  Wyo. — White  v.  Hinton, 
3  Wyo.  753,  30  Pac.  953,  17  L.  E.  A. 
66. 

[a]  That  such  a  judgment  is  void- 
able, see  Ga. — Foster  v.  Jones,  23  Ga. 
168.  Ky.— West  v.  McDonald,  113  S. 
W.  872.  N.  C. — Thomas  v.  Hunsucker, 
108  N.  C.  720,  13  S.  E.  221.  Tex. 
Haines  v.  West,  101  Tex.  226,  105  S. 
W.  1118,  130  Am.  St.  Eep.  839;  Denni 
V.  Elliott,  60  Tex.  337. 

40.  Fleming  v.  Seeligson,  57  Tex. 
524,  judgment  against  one  becoming 
insane  pendente  lite  is  not  void. 

41.  See  the  following:  Ala. — ^Wilkin- 
son V.  Lehman-Durr  Co.,  150  Ala.  464, 
43  So.  857,  124  Am.  St.  Eep.  75  (a 
judgment  or  decree,  valid  upon  its  face, 
cannot  be  collaterally  attacked  because 
the  party  instituting  the  proceedings 
leading  up  to  the  decree  was  insane  at 
the  time) ;  White  v.  Farley,  81  Ala. 
563,  8  So.  215.  Cal.— Dunn  v.  Dunn, 
114  Cal.  210,  46  Pac.  5.  Ga.— Foster  v. 
Jones,  23  Ga.  168.  111. — Maloney  v. 
Dewey,  127  111.  395,  19  N.  E.  848,  11 
Am.  St.  Eep.  131;  Noel  v.  Modern 
Woodman  of  America,  61  111.  App.  597. 
Ind.— Judd  V.  Gray,  156  Ind.  278,  59 
N.  E.  849;  Boyer  v.  Berryman,  123 
Ind.  451,  24  N.  E.  249.  Kan.— Cooper 
V.  Greenleaf,  84  Kan.  499,  114  Pac. 
1086,  35  L.  E.  A.  (N.  S.)  1090.  N.  H. 
Lamprey  v.  Nudd,  29  N.  H.  299.  N.  0. 
Thomas  v.  Hunsucker,  108  N.  0.  720, 
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e.  Enforcement  of.*^  —  Before  an  adjudication  of  the  mental  un- 
soundness of  a  judgment  debtor,  the  creditor  may  enforce  his  judgment 
against  the  debtor  by  execution  and  have  his  property  sold.*'  But 
.after  an  adjudication  of  insanity  and  the  appointment  of  a  committee 
or  guardian  of  the  person  and  estate  of  an  insane  person,  a  judgment 
against  the  insane  person  cannot^be  satisfied  by  execution,  according 
to  the  rule  in  some,**  but  not  in  6ther*°  jurisdictions.    An  action  may 


13  S.  E.  221;  Brittain  v.  Mull,  99  N. 
C.  483,  6  S.  E.  382.  Ore.— Norton  v. 
Harding,  3  Ore.  361.  Pa. — ^Weaver  v. 
Brenner,  145  Pa.  299,  21  Atl.  1010. 
Tex.— Haines  v.  West,  101  Tex.  226, 
105  S.  W.  1118,  130  Am.  St.  Eep.  839; 
Ewing  V.  Wilson,  63  Tex.  88;  Denni  v. 
Elliott,  60  Tex.  337.  W.  Va.— Withrow 
V.  Smithson,  37  W.  Va.  757,  17  S.  E. 
316,  19  L.  E.  A.  762. 

[a]  Where  a  judgment  of  fore- 
closure was  rendered  in  an  action  in 
which  the  question  of  the  insanity  of 
the  mortgagor  was  raised,  the  mort- 
gagor is  estopped  thereby  and  such 
judgment  cannot  be  collaterally  at- 
tacked thereafter  on  the  ground  of  his 
insanity.  Chamblee  v.  Broughton,  120 
N.  C.  170,  27  S.  E.  111. 

42.  See  generally  the  title  "Judg-, 
ments  and  Decrees,  Enforcement  of."- 

43.  Peters  v.  Townsend,  93  Ark.  103, 
124  S.  W.  255;  Grant  v.  Humbert,  114 
App.  Div.  462,  100  N.  Y.  Supp.  44. 

[a]  Where  a  proceeding  in  aid  of 
execution  has  been  commenced,  and  the 
judgment  debtor  is  afterward  adjudged 
to  be  insane,  the  guardian  of  such 
debtor  cannot  resist  a  decree  preferring 
such  creditor  by  showing  that  his  ward 
was  insane  before  the  commencement 
of  the  proceeding  and  that  his  estate 
is  insolvent.  Johnson  v.  Pomeroy,  31 
Ohio  St.  247. 

44.  See  the  following:  Ky. — Buck- 
ler V.  Eeese,  100  Ky.  336,  38  S.  W. 
492  (issuance  of  execution  a  nullity, 
and  sale  thereunder  void) ;  McNees  v. 
Thompson,  5  Bush  686.  But  see  contra, 
Allison  V.  Taylor,  6  Dana  87,  32  Am. 
Dec.  68.  Mich. — Nolan  v.  Garrison, 
156  Mich.  397,  120  N.  W.  977.  Miss. 
Saunders  v.  Mitchell,  61  Miss.  321. 
N.  Y. — Eobertson  v.  Lain,  19  Wend. 
647;  Grant  v.  Humbert,  114  App.  Div. 
462,  100  N.  Y.  Supp.  44  (judgment  not 
enforcible  by  execution  while  estate  is 
in  custody  of  court) ;  Wesley  v.  Wood, 
72  Misc.  258,  131  N.  Y.  Supp.  109. 
N.  0.— Adams  v.  Hilliard,  81  N.  C.  296 


(for  debt  pre-existing  the  inquisition, 
except  upon  order  of  court);  Latham 
V.  Wiswall,  37  N.  C.  294.  Pa.— Wright's 
Appeal,  8  Pa.  57;  Harmstead  v.  Kings- 
ley,  3  Wkly.  N.  Gas.  64;  Eckstein's  Es- 
tate, 1  Clark  224,  1  Pars.  Eq.  Gas.  59. 
Vt.— Miller  v.  Potter,  54  Vt.  267. 

[a]  In  Michig£ln,  by  statute  the 
method  of  enforcement  is  by  action  on 
the  guardian's  bond.  Nolan  v.  Gar- 
rison, 156  Mich.  397.  120  N.  W.  977. 

(.bj  AppiKation  ^ould  be  made  to 
the  court  having  custody  of  the  prop- 
erty for  payment  of  the  judgment. 
Grant  v.  Humbert,  114  App.  Div.  462, 
100  N.  Y.  Supp.  44.  See  also:  Miss. 
Saunders  v.  Mitchell,  61  Miss.  321. 
N.  Y. — Brasher  v.  Gortlandt,  2  Johns. 
Gh.  400.  Pa. — In  re  Eckstein,  1  Clark 
224,  1  Parson  Sel.  Eq.  Gas.  59. 

[c]  An  Execution  Will  Be  Vacated 
on  Motion. — Wesley  v.  Wood,  72  Misc. 
258,  131  N.  Y.  Supp.  1109. 

[d]  Execution  May  Be  Restrained. 
In  re  Eckstein,  1  Clark  (Pa.)  224,  1 
Pars.  Sel.  Eq.  Gas.  59. 

[e]  Liability  for  Levy  on  Lunatic's 
Property. — (1)  A  sheriff  attempting  to 
levy  upon  the  property  of  a  lunatic  in 
an  action  commenced  after  the  ap- 
pointment of  a  committee  and  without 
leave  of  court,  may  be  punished  as  for 
a  contempt  (Matter  of  Hopper,  5  Paige 
[N.  Y.]  489),  (2)  as  may  also  the 
person  who  causes  the  execution  to  is- 
sue and  be  levied.  Grippen  v.  Culver, 
13  Barb.  (N-.  Y.)  424. 

45.  See  the  following:  Ark. — Kir- 
by's  Dig.,  §4035;  Peters  v.  Townsend, 
93  Ark.  103,  124  S.  W.  255.  la.— Gross- 
ly V.  Hamilton  County,  136  Iowa  722, 
114  N.  W.  191,  15  Ann.  Gas.  354.  Mass. 
Bx  parte  Leighton,  14  Mass.  207  (may 
be  committed  on  an  execution  issued 
upon  a  judgment) ;  Thacher  v.  Dins- 
more,  5  Mass.  299,  4  Am.  Dee.  61. 
Mo. — Girdner  v.  McWilliams,  181  Mo. 
Mo.  App.  251,  167  S.  W.  1182.  N.  J. 
Wilkinson,  Gaddis  &  Co.  i).  Markert,  65 
N.  J.  L.  518,  47  Atl.  488.    Tex.— Adri- 
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be  maintained  in  some  states,  on  a  judgment  against  a  lunatic  rendered 
prior  to  his  lunacy.** 

d.  Belief  From.  —  Proceedings  for  relief  from  a  judgment  against 
an  insane  person  are  the  same  as  in  the  case  of  a  judgment  against 
other  persons.*^  Thus  where  judgment  has  been  rendered  against  an 
insane  person  without  proper  representation,**  since  the  irregularity 
is  not  jurisdictional,**  relief  must  be  obtained  by  means  of  a  writ°°  of 


ance  v.  Brooks,  13  Tex.  279,  execution 
on  the  judgment  preferable  to  direct- 
ing payment  in  due  course  of  settle- 
ment of  the  estate.  Va.— See  Boiling 
V.  Turner,  6  Rand.  (27  Va.)  584,  person 
of  lunatic  may  be  taken  in  execution, 
but  not  his  ©state,  that  being  under 
the  control  of  the  chancellor.  Wash. 
Pollock  V.  Horn,  13  Wash.  626,  43  Pae. 
885,  52  Am.  St.  Eep.  '66.  Eng.— See 
In  re  Clarke,  46  Wkly.  Eep.  337,  execu- 
tion may  issue  against  lu_natic's  prop- 
erty until  an  order  is  niade  showing 
that  the  crown  has  actually  taken  the 
property  under  its  protection. 

[a]  "It  appears  .  .  .  that  the 
Legislature  intended  not  to  exclude  the 
right  of  a  judgment  debtor  [creditor] 
to  have  ordinary  process  aga.inst  the 
property  of  an  insane  judgment  cred- 
itor [debtor]  for  the  enforcement  of 
his  judgment.  On  the  contrary,  the 
statute  seems  to  clearly  recognize  that 
right,  and  to  provide  no  exemptions  in 
favor  of  the  estate  of  an  insane  per- 
son." Peters  v.  Townsend,  93  Ark. 
103,  124  S.  W.  255. 

[b]  The  execution  shall  be  against 
such  person's  property  only,  and  in  no 
case  against  his  body,  nor  against  the 
body  or  estate  of  such  guardian,  unless 
he  shall  have  rendered  himself  liable 
thereto.  Kirby's  Dig.  (Ark.),  §4035; 
Peters  v.  Townsend,  93  Ark.  103,  124 
S.  W.  255;  Kan.  Gen.  St.,  1909,  §4843. 

[e]  Discovery  in  aid  of  execution 
may  be  ordered  against  a  judgment 
debtor  of  unsound  mind.  Wilkinson, 
Gaddis  &  Co.  v.  Markert,  65  N.  J.  L. 
518,  47  Atl.  488. 

[d]  "If  he  has  property  •which  can- 
not be  reached  by  execution,  the  Court 
will  ascertain  its  character  and  value, 
and  then  proceed  in  one  of  two  ways: 
It  may  direct  the  guardian  to  apply  to 
the  court  of  probate,  to  ascertain  and 
set  apart  a  sufficiency  for  the  support 
of  the  lunatic,  out  of  the  fund,  and  in 
the  meantime,  stay  further  proceed- 
ings; or  it  may,  perhaps,  ascertain  and 
set,  apart  an  adequate  support  for  the 
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lunatic,  according  to  law,  by  a  refer- 
ence to  its  own  Clerk,  who  is  also  the 
Judge  of  Probate,  and  then  apply  the 
excess,  if  any,  in  satisfaction  of  the 
judgment."  Blake  v.  Eespass,  77  N.  C. 
193. 

[e]  An  insane  person  who  Is  the 
head  of  a  family,  Is  entitled  to  pre- 
cisely the  same  exemptions  as  a  sane 
person  similarly  situated,  and  no  more, 
and  his  debts  must  be  first  paid,  .after 
allowing  such  exemptions,  before  any- 
thing can  be  kept  out  of  what  remains 
of  his  estate  to  maintain  the  ward 
and  his  family  or  for  the  education 
of  his  children.  He  continues  to  be 
the  owner  of  the  property  and  may 
sue  by  his  guardian,  be  sued  and  de- 
fend by  his  guardian,  and  execution 
may  be  issued  against  his  property. 
His  property  rights,  and  rights  under 
the  exemption  laws,  are  not  changed 
by  reason  of  his  being  declared  in- 
sane and  placed  under  guardianship. 
Prost  V.  Eedford,  127  Mo.  492,  30  S. 
W.  179. 

[f]  An  execution  sale  of  a  lunatic's 
property  may  be  set  aside  for  inade- 
quacy of  consideration.  Houghton  v. 
Eice,  15  Tex.  Civ.  App.  561,  40  S.  W. 
349,  1057. 

46.  .  Adams  v'.  Thomas,  83' N.  C.  521. 

47.  See  the  titles  "Appeals;" 
"Bills  of  Review;"  "Bills  To  Impeach 
Judgments  and  Decrees;"  "Judg- 
ments;" "Judgments  and  Decrees,  En- 
forcement of;"  "Review;"  "Scire 
Facias;"  "Writ  of  Error." 

48.  As  to  necessity  for  and  manner 
of  representation,  see  supra,  Vn,  C 
and  D. 

49.  See  supra,  VII,  I,  3,  b.  But  see 
Miller  v.  Potter,  54  Vt.  267. 

50.  Me. — Leach  v.  Marsh,  47  Me. 
548,  74  Am.  Dec.  503.  ■  Neb.— McAl- 
lister V.  Lancaster  County  Bank,  15 
Neb.  295,  18  N.  W.  57.  N.  Y.— Demelt 
V.  Leonard,  19  How.  Pr.  140. 

Compare  Henry  v.  Brothers,  48  Pa. 
70.     See  also  infra,  this  section, 
[a]    A  writ  of  error  coram  nobis  is 
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error  or  appeal,"^  or  by  motion  to  open  or  vacate  the  judgment,^^  and 
not  by  an  independent  action  to  set  it  aside.^^  "Where  however  the  de- 
fect or  irregularity  was  of  such  nature  as  to  give  a  court  of  equity  jur- 
isdiction'* an  independent  suit  may  be  maintained  to  set  aside^^  the 


a  proper  process  to  reverse  or  set 
aside  a  judgment  because  of  the  de- 
fendant's insanity.  Allison  v.  Taylor, 
6  Dana  (Ky.)  87,  32  Am.  Dec:  68; 
Heard  v.  Sack,  81  Mo.  610.  See  also 
Pyle  V.  Pyle  (Tex.  Civ.  App.),  159  S. 
W.  488. 

[b]  A  writ  of  error  coram  nobis  is 
proper  where  the  defendant  in  an  ac- 
tion was  insane  and  was  consequently 
disabled  to  defend  at  the  time  of  the 
trial,  the  fact  of  his  insanity  not  ap- 
pearing on  the  face  of  the  proceedings. 
Gibson  v.  Pollock,  179  Mo.  App.  188, 
166  S.  W.  874.  Compare,  Withrow  ». 
Smithson,  37  W.  Va.  757,  17  S.  E.  316, 
19  L.  R.  A.  762,  holding  that  a  writ 
of  error  coram  nobis,  or  a  motion  in 
lieu  of  it,  is  not  a  proper  process  to 
reverse  such  judgment  because  of  the 
defendant's  insanity,  as  the  judgment 
can  only  be  affected  in  equity,  which 
has  jurisdiction  in  such  case.  But  see 
Eakin  v.  Hawkins,  52  W.  Va.  124,  43 
S.  E.  211. 

51.  Eakin-?).  Hawkins,  52  W.  Va. 
124,  43  S.  E.  211.  But  see  Withrow 
V.  Smithson,  37  W.  Va.  757,  17  S.  E. 
316,  19  L.  E.  A.  762. 

52.  Kan. — Marquis  v.  Wiren,  74  Kan. 
775,  87  Pac.  1135.  N.  Y.— Demelt  v. 
Leonard,  19  How.  Pr.  140.  N.  C. 
Brittain  v.  Mull,  99  N.  C.  483,  6  S.  E. 
382. 

[a]  Eeiference.^Difficult  questions  of 
fact  arising  on  such  motions  have  been 
referred  to  a  referee.  Demelt  v.  Leon- 
ard, 19  How.  Pr.   (N.  Y.)   140. 

[b]  Creneral  guardian  may  make  the 
application.  Marquis  v.  Wiren,  74  Kan. 
775,  87  Pac.  1135. 

53.  McAllister  v.  Lancaster  County 
Bank,  15  Neb.  295,  18  N.  W.  57.  See 
also  Stigers  v.  Brent,  50  Md.  214,  33 
Am.  Eep.  317;  Wynne  v.  Newman's 
Admx.,  75  Va.  811,  816.  But  see  With- 
row V.  Smithson,  37  W.  Va.  757,  17  S. 
E.  316,  19  L.  E.  A.  762. 

54.  As  to  proceedings  in  equity  for 
relief  from  judgments,  see  the  title 
"Judgments." 

55.  ni.— Maloney  v.  Dewey,  127  111. 
395,  19  N.  E.  848.  Ind.— Dickerson  v. 
Davis,   111   Ind.   498,   12    N.    E.    145, 


fraud  or  unfairness  in  taking  judgment 
must  be  shown.  la. — Garretson  v.  Hub- 
bard, 110  Iowa  7,  81  N.  W.  174.  Mont. 
See  State  ex  rel.  Happel  v.  District 
Court,  38  Mont.  166,  99  Pao.  291,  35 
L.  E.  A.  (N.  S.)  1098.  Neb.— Spence 
V.  Miner,  89  Neb.  610,  131  N.  W.  1044; 
Wirth  V.  Weigand,  85  Neb.  115,  122  N. 
W.  714,  35  L..E.  A.  (N.  S.)  1103,  fraud 
of  the  adverse  party.  N.  Y. — In  re 
Hopper,  5  Paige  489,  491;  Demelt  v. 
Leonard,  19  How.  Pr.  140.  Tex.— Lee 
V.  Heuman,  10  Tex.  Civ.  App.  666,  32 
S.  W.  93.  See  Fleming  v.  Seeligson,  57 
Tex.  524.  Wash.— Pollock  v.  Horn,  13 
Wash.  626,  43  Pac.  885,  52  Am.  St. 
Eep.   66. 

[a]  If  the  judgment  was  unjust, 
and  established  a  claim  for  which  the 
lunatic  was  not  legally  liable,  his  in- 
sanity should  be  treated  as  a  suffi- 
cient excuse  for  the  failure  to  plead 
to  the  former  suit.  Lee  v.  Heuman,  10 
Tex.  Civ.  App.  666,  32  S.  W.  93. 

[b]  Equity  will  relieve  an  insane 
defendant  from  the  consequences  of 
the  neglect  of  her  guardian  ad  litem 
appointed  on  complainant's  nomina- 
tion. Prieseke  v.  Frieseke,  138  Mich. 
458,  101  N.  W.  632. 

[e]  "If  there  is  no  remedy  at  law, 
and  the  judgments  have  been  improper- 
ly recovered  against  a  lunatic,  for  pre- 
tended claims,  which  were  not  justly 
due,  it  may  be  a  proper  case  for  the 
committee  to  proceed  by  a  bill  in 
equity,  to  be  relieved  against  such 
judgments."  Matter  of  Hopper,  5 
Paige  (N.  Y.)  489,  quoted  in  Sterling 
V.  Sterling,  98  App.  Div.  426,  90  N.  Y. 
Supp.  306. 

[d]  A  bill  of  review  may  be  main- 
tained by  the  lunatic  within  the  statu- 
tory period  after  he  recovers  his  san- 
ity. McLean  v.  Stith,  50  Tex.  Civ. 
App.  323,  112  S.  W.  355.  See  also 
Frieseke  v.  Frieseke,  138  Mich.  458, 
101  N.  W.  632;  and  the  title  "BiU  of 
Review. ' ' 

[e]  Payment  of  what  is  justly  due 
will  be  required,  however.  Litchfield's 
Appeal,  28  Conn.  127,  73  Am.  Dec. 
662. 

[f]  Guardian  ad  litem  may  be  ap- 
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judgment  or  restrain  its  enforcement.^^    A  statutory  proceeding  to 
set  aside  such  a  judgment  is  also  sometimes  provided.^' 

Courts  will  not  relieve  an  insane  person  from  an  adverse  judgment, 
however,  unless  it  clearly  appears  that  such  judgment  is  an  unjust 
adjudication,  and  that  it  either  has  been  procured  by  intentionally  and 
fraudulently  taking  advantage  of  such  lunatic,^^  or  has  resulted  from 
an  imj)erfect  and  inadequate  defense  of  his  rights,  caused  and  excused 
by  his  incompetent  and  weakened  condition.^' 

"Default  Judgment. —  Upon  a  proper  showing,,  the  court  may  open  a 
judgment  by  default  rendered  against  an  insane  person  and  allow  him 
to  answer.^" 


pointed  for  this  purpose.  Ex  parte 
Roundtree,  51  S.  C.  405,  29  S.  E.  66. 
See  also  Curry  v.  Wilson,  45  Wash.  19, 
87  Pae.  1065;  and  supra,  VII,  C  and  D. 

56.  King  V.  Eobinson,  33  Me.  114, 
54  Am.  Dec.  614;  Matter  of  Delahunty, 
28  Abb.  N.  C.  245,  18  N.  Y.  Supp.  395, 
44  N.  Y.  St.  836.  See  also  Withrow 
V.  Smithson,  37  W.  Va.  757,  17  S.  E. 
316,  19  L.  E.  A.  762, 

57.  See  generally  the  statutes. 

[a]  The  statutes  of  some  states  pro- 
vide that  the  trial  courts  may  vacate 
their  own  judgment  after  the  expira- 
tion of  the  term  "for  erroneous  pro- 
ceedings against  ...  or  person  of 
unsound  mind,  where  the  condition  of 
such  defendant  does  not  appear  in  the 
record,  nor  the  error  in  the  proceed- 
ings." Peters  v.  Townsend,  93  Ark. 
103,  124  S.  W.  255.  See  also  Hawley 
V.  Griffin,  121  Iowa  667,  92  N.  W.  118, 
97  N.  W.  86;  Small  v.  Beeves,  104  Ky. 
289,  46  S.  W.  726;  Bean  v.  Hafflen- 
dorfer,  84  Ky.  685,  2  S.  W.  556,  3  S. 
W.  138. 

[b]  But  the  judgment  will  not  be 
vacated  on  motion  or  complaint  until 
it  is  adjudged  that  there  is  a  valid  de- 
fense to  the  action  in  which  the  judg- 
ment is  rendered,  or,  if  the  plaintiff 
seeks  its  vacation,  that  there  is'  a 
valid  cause  of  action.  Kirby's  Dig., 
§4434;  Hare  v.  Ft.  Smith  &  W.  E.  Co., 
104  Ark.  187,  148  S.  W.  1038;  Johnson 
V.  Pomeroy,  31   Ohio  St.  247. 

58.  Ark.— Hare  v.  Fort  Smith  &  W. 
E.  Co.,  104  Ark.  187,  148  S.  W.  1038. 
111. — Maloney  v.  Dewey,  127  111.  395, 
19  N.  E.  848.  Ind. — Dickerson  v.  Davis, 
111  Ind.  433,  12  N.  E.  145,  where  the 
time  within  which  a  judgment  may  be 
set  aside  or  opened  has  expired.  N.  Y. 
Crippen  v.  Culver,  13  Barb.  424;  Ster- 
ling V.  Sterling,  98  App.  Div.  426,  90 
N.   Y.   Supp.   306.     Tex.— See    Lee    v. 
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Heuman,  10  Tex.  Civ.  App.  666,  32  S. 
W.  93. 

[a]  In  a  proceeding  in  aid  of 
execution  a  judgment  rendered  against 
an  insane  person  cannot  be  impeached 
by  the  guardian  of  the  judgment  debt- 
or without  showing  some  fraud  or  un- 
fairness on  the  part  of  the  creditor  in 
obtaining  the  j  udgment.  Johnson  v. 
Pomeroy,  31  Ohio  St.  247. 

59.  Eoberts  v.  Bissell  (Iowa),  151 
N.  W.  457;  Sterling  v.  Sterling,  98  App. 
Div.  426,  90  N.  Y.  Supp.  306. 

[a]  Bill  of  Eeview.^Where  a  de- 
cree against  an  insane  defendant  rests 
entirely  upon  testimony  elicited  by 
leading  questions  to  which  her  guard- 
ian ad  litem  made  no  objection  and 
the  decree  was  not  opposed  though 
barely  supported  by  the  evidence  con- 
sidered in  its  most  favorable  light,  an 
application  by  defendant's  general 
guardian  to  file  a  bill  of  review  should 
be  granted.  Frieseke  v.  Frieseke,  138 
Mich.  458,  101  N.  W.  632.  See  gen- 
erally the  title  "Bills  of  Review." 

[b]  A  judgment  by  consent  entered 
against  a  person  will  not  be  vacated, 
except  upon  very  clear  and  conclusive 
proof  of  mental  incapacity  at  the  time 
of  such  consent.  Eoberts  v.  Bissell 
(Iowa),  151  N.  W.  457;  Brown  v.  Eent- 
fro,   57   Tex.  327. 

[e]  If  a  party  was  non  compos 
mentis  at  the  time  an  agreement  was 
executed  and  the  consent  decree  there- 
on rendered,  then  he  would,  in  the  ab- 
sence of  evidence  showing  a  confirma- 
tion or  something  of  that  kind,  be  en- 
titled to  have  the  agreement  annulled 
and  the  decree  vacated.  Brown  v, 
Eentfro,  57  Tex.  327. 

60.  Ky.— Small  v.  Reeves,  104  Ky. 
289,  46  S.  W.  726;  Bean  v.  Haffen- 
dorfer,  84  Ky.  685,  2  S.  W.  556,  3  S. 
W.  138.    N.  J.— Ammon  v.  Wiebold,  61 
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J.  Review.  —  Actions  or  proceedings  to  which  an  insane  person  is 
a  party  may  be  reviewed  on  his  behalf  in  the  same  ways  as  in  other 
actions.^^  The  method  of  reviewing  or  securing  relief  from  a  judg- 
ment which  has  been  rendered  against  an  insane  person  who  was  not 
properly  represented  in  the  action  by  guardian  or  otherwise,  is  treated 
in  another  section  of  this  article.^^  "What  orders  or  judgments  are  ap- 
pealable is  determined  in  accordance  with  rules  elsewhere  discussed.^' 

Who  May  Institute  Proceedings  for.' — In  the  absence  of  any  statute  or 
rule  of  practice,  the  general  rule  is  that  any  person  who  has  the  right 
to  institute  and  prosecute  an  action  for  an  insane  person  has  the  right 
1,0  take  an  appeal  from  an  adverse  judgment.^*    An  appeal  or  petition 


N.  J.  Bq.  351,  48  Atl.  950.  N.  Y. 
Kent  V.  West,  22  Misc.  403,  50  N.  Y. 
Supp.  339,  affirmed  in  33  App.  Div.  112, 
53  N.  Y.  Supp.  244.  Wis.— Bond  v. 
Neuschwander,  86  Wis.  391,  57  N.  W. 
54;  Gerster  v.  Hilbert,  38  Wis.  609. 

See  6  Standard  Proc.  834,  et  seq.; 
Wirth  V.  Weigand,  85  Neb.  115,  122 
N.  W.  714,  35  L.  E.  A.  (N.  S.)  1103; 
and  the  preceding  section. 

[a]  A  default  judgment  against  an 
insane  person  under  guardianship, 
founded  on  personal  service  on  him,  no 
notice  of  the  suit  being  brought  to  his 
guardian  or  his  heirs  until  after  his 
death,  will  be  vacated  on  a  bill  filed 
for  that  purpose,  where  it  appears  that 
the  statute  of  limitations  was  a  com- 
plete defense  to  the  suit.  Godde  v. 
Marvin,  142  Mich.  518,  105  N.  W.  1112. 

[b]  On  Writ  of  Error. — Leach  v. 
Marsh,  47  Me.  548,  74  Am.  Dec.  503. 

[c]  Proper  Remedy  When  Judgment 
Entered  by  Default  Against  Lunatic. 
Where  service  of  process  was  made 
upon  the  lunatic  and  his  general  guard- 
ian, after  which  the  guardian  failed 
to  appear  and  make  a  defense  and  a 
default  judgment  was  entered  against 
the  lunatic,  such  judgment  was  not 
rendered  either  void  or  voidable  by  the 
failure  of  the  court  to  appoint  a 
guardian  ad  litem.  It  was  at  most 
Dnly  erroneous,  for  which  the  appro- 
priate remedy  is  by  proceedings  in 
error,  and  not  by  an  original  action  to 
vacate  the  judgment.  McAllister  v. 
Lancaster  County  Bank,  15  Neb.  295, 
18  N.  W.  57. 

[d]  Under  a  statute  providing  that 
a  court  "shall  relieve  a  party  from  a 
judgment  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  and  supply  an  omis- 
sion in  any  proceeding  bn  complaint 
or  motion  filed  within  two  years,"  a 


judgment  rendered  against  one  who 
was  insane  at  the  time,  though  not  ad- 
judged so,  will  be  set  aside.  Judd  v. 
Gray,  156  Ind.  278,  59  N.  E.  849.  See 
also  Dickerson  v.  Davis,  111  Ind.  433, 
12  N.  E.  145.  But  see  Woods  v.  Brown, 
93  Ind.  164,  47  Am.  Rep.  369. 

[e]  A  meritorious  defense  to  the 
original  cause  of  action  must  be  al- 
leged in  the  petition.  Woods  v.  Brown, 
93  Ind.  164,  47  lAm.  Eep.  369. 

[f]  A  contention  that  the  rights 
of  an  insane  defendant  were  not  suffi- 
ciently guarded  is  untenable,  notwith- 
standing no  answer  was  filed  for  him 
and  his  default  was  entered,  where  no 
proceeding  was  taken  in  the  case  un- 
less he  was  represented,  the  hearing 
was  upon  the  merits,  participated  in 
by  his  solicitors  who  produced  wit- 
nesses in  his  defense,  and  his  guardian 
ad  litem  was  present  and  assisting  in 
his  defense  as  a  witness.  Eggert  v. 
Eggert,  144  Mich.  182,  107  N.  W.  920. 

61.  See  generally  the  titles  "Ap- 
peals;" "Bills  of  Review;"  "Certio- 
rari;" "New  Trial;"  "Review;" 
"Writ  of  Error;"  also  supra,  III,  K; 
TV,  B,  6;  IV,  E,  2,  g;  IV,  E,  3,  b^ 
(VI);  V,  A,  7;  V,  B,  4;  V,  C,  2,  e; 
VI,  D,  2,  i. 

62.  See  supra,  VII,  I,  3,  d. 

As  to  proper  representation  of  an 
insane  person,  see  supra,  VII,  C  and  D. 

63.  An  appeal  will  lie  from  an  order 
giving  leave  to  commence  an  action  to 
enforce  payment  of  a  claim  against  the 
estate  of  an  insane  person.  Williams  v. 
Estate   of  Cameron,  26  Barb.  (N.  Y.)  172, 

[a]  An  appeal  will  not  lie  from  an 
order  denying  a  motion  for  judgment 
by  default  against  the-  plaintiff  as 
guardian  of  an  insane  person.  Broad- 
ribb  V.  Tibbetts,  62  Cal.  614. 

64.  Bowman  v.  Callahan,  137  Ky, 
773,  127  S.  W.  142. 
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for  writ  of  error  ordinarily  should  be  brought  in  the  name  of  the  luna- 
tic by  his  guardian  or  next  friend,'^^  or  by  his  guardian  ad  litem.^"  But 
an  appeal  may  be  taken  by  a  lunatic  himself  in  a  period  of  sanity."' 

Notice  of  Appeal. —  Service  of  a  notice  of  appeal  need  not  be  made 
upon  the  lunatic,  if  made  upon  the  attorney  who  appeared  for  him  in 
the  court  below."* 

Time  for  Appeal.  —  The  statutes  limiting  the  time  within  which  an 
appeal  may  be  taken,  sometimes  except  insane  persons  from  their  oper- 
ation."° 

Questions  Considered. —  The' general  rules  as  to  the  nature  and  scope  of 
the  review  are  applied  in  actions  involving  insane  persons.'" 

K.    Costs  and  Expenses.'^  —  "While  the  guardian  or  next  friend 


65.  Taylor  V.  Levering,  171  Mass. 
303,  50  N.  E.  612.  See  also  Frieseke 
V.  Frieseke,  138  Mich.  458,  101  N.  W. 
632;  Finney  v.  Speed,  71  Miss.  32,  14 
So.  465. 

[a]  Where  it  is  made  to  appear 
that  a  defendant  in  error  has  been  for- 
mally adjudged  insane  since  the  sign- 
ing of  the  bill  of  exceptions,  the  guard- 
ian appointed  by  the  ordinary  may  be 
made  a  party  to  the  record.  Central 
Ey.  Co.  V.  Harper,  124  Ga.  836,  53  S.  E. 
391.  ' 

[b]  Where  an  appeal  has  been  tak- 
en without  the  authority  of  the  guard- 
ian, the  pleadings  have  been  stricken 
from  the  files.  Chase  v.  Chase,  163  Ind. 
178,  71  N.  E.  485. 

[c]  The  general  guardian  may  ap- 
peal. In  re  Breslin's  Estate,  135  Cal. 
21,  66  Pac.  962,  53  L.  K.  A.  681. 

[d]  A  next  friend  may  sue  out  a 
writ  of  error  for  an  insane  person,  if 
his  guardian  or  conservator  fails  to 
act.  lago  V.  lago,  168  111.  339,  48  N.  E. 
30,  61  Am.  St.  Bep.  120,  39  L.  E.  A. 
115  {reversing  66  111.  App.  462);  Steele 
V.  Wynn,  139  111.  App.  428. 

66.  Alexander  v.  Morris,  109  Tenn. 
724,  71  S.  W.  751,  in  forma  pauperis. 

[a]  A  guardian  ad  litem  may  take 
an  appeal,  since  his  authority  is  not 
ipso  facto  terminated  by  the  judgment. 
Hunter  v.  Buchanan,  87  Neb.  277,  127 
N.  W.  166,  Ann.  Cas.  1912A,  1072,  29 
L.  E.  A.  (Nl  S.)  147.  See  also  10 
Standard  Pkoc.  771. 

[b]  It  is  not  essential  that  tlie  same 
person  who  represented  the  insane  per- 
son as  guardian  ad  litem  in  the  lower 
court  should  appear  as  his  representa- 
tive in  the  appellate  court.  lago  v. 
lago,  168  111.  339,  48  N.  E.  30,  61  Am. 
St.  Bep.  320,  39  L.  E.  A.  115. 
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[o]  In  the  absence  of  anything  ap- 
pearing to  the  contrary,  it  will  be  as- 
sumed that  the  guardian  ad  litem  is 
acting  in  the  same  capacity  in  the  ap- 
pellate court  as  in  the  trial  court. 
Cunningham  v.  Davis,  175  Mass.  213, 
56  N.  E.  2. 

67.  Formby  v.  Wood,  19  Ga.  581, 
and  this  is  true  even  though  the  lunatic 
had  tt  guardian  ad  litem  appointed  to 
defend  for  him  at  trial. 

68.  Shoemake  v.  Smith,  80  Iowa  655, 
45   N.   W.   744. 

69.  See  generally  the  statutes,  and 
the  following:  Ky. — Anderson, c.  Lay- 
ton,  3  Bush  87.  Miss.— Finney  v. 
Speed,  71  Miss.  32,  14  So.  465.  Neb. 
Wirth  V.  Wiegand,  85  Neb.  115,  122 
N.  W.  714,  35  L.  E.  A.  (N.  S.)  1103; 
Witte  V.  Gilbert,  10  Neb.  539,  7  N.  W. 
288. 

[a]  And,  as  the  lunatic  is  repre- 
sented by  his  guardian  or  jiext  friend, 
an  appeal  by  either  is  within  such 
saving  clause.  Finney  v.  Speed,  71 
Miss.  32,  14  So.  465. 

[b]  It  is  not  necessary  that  the 
disability  of  insanity  be  removed  be- 
fore an  appeal  for  the  lunatic  can  be 
taken.  Finney  v.  Speed,  71  Miss.  32, 
14  So.  465. 

70.  See  generally  2  Standard  Peoc. 
409,  et  seq. 

fa]  Objections  raised  for  the  first 
time  in  the  appellate  court  will  not 
be  considered.  Bird's  Com.  v.  Bird, 
21  Gratt.  (62  Va.)  712,  that  suit  was 
improperly  instituted. 

fbl  A  verdict  against  an  insane 
person  will  not  be  disturbed  on  appeal 
on  the  ground  that  it  is  against  the 
weight  of  evidence.  Bishop  v.  Hunt, 
24  Mo.  App.   373. 

71.  See  generally  the  title  •'Costs." 
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of  an  insane  person  generally  will  not  be  taxed  with  costs,"  although 
unsuccessful  in  the  suit,"  such  costs  being  taxable  against  the  lunatic 
or  his  estate,'*  yet  circumstances  may  arise  under  which  the  court,  in 
the  exercise  of  its  discretion,  may  tax  him  personally  with  eosts.'^ 

Security  for  Costs.76 — Under  statutes  in  sraae  states,  the  court  is  au- 
thorized, in  its  discretion,  to  require  the  plaintiff  to  give  security  for 
costs  in  an  action  brought  by  the  committee  of  a  person  judicially  de- 
clared to  be  incompetent  to  manage  his  affairs.''  In  the  absence  of 
statute,  however,  security  for  costs  cannot  be  required  in  an  action 
brought  against  such  committee.'^ 

Elements  of  Cost. —  Some  statutes  provide  that  the  reasonable  charges 


[a]  Costs  in  inquisition  proceedings, 
see  stipra,  III,  L;  in  guardianship  pro- 
ceedings, etc.,  see  supra,  IV,  B,  7;  IV, 
D,  3,  g;  IV,  E,  2,  h;  IV,  E,  3,  b, 
(VII) ;  in  commitment  proceedings,  see 
supra,  V,' A,  8;  V,  B,  5. 

72.  Ala. — Alexander  v.  Alexander,  5 
Ala.  517.  Me.— Sanford  v.  Phillips,  68 
Me.  431,  Rev.  St.,  ch.  82,  §32.  N.  Y. 
Matter  of  Hopper,  5  Paige  489.  N.  C. 
Hockoday;  v.  Lawrence,  156  N.  C.  319, 
72  S.  E.  387;  Smith  v.  Smith,  108  N. 
C.  365,  11  S.  E.  188. 

See  10  Standard  Pkoc.  768,  878. 

73.  Alexander  v.  Alexander,  5  Ala. 
517. 

74.  But  in  the  absence  of  any  show- 
ing that  the  action  was  brought  by  the 
next  friend  in  bona  fides  and  that  the 
alleged  lunatic  was  really  insane,  it  is 
erroneous  to  tax  the  costs  of  the  action 
against  the  alleged  lunatic.  Nance  v. 
Stockburger,  112  Ga.  90,  37  S.  E.  125. 

[a]  Where  tlie  guardian  bas  been 
charged  with  them  an  appellate  court 
has  corrected  the  decree  on  writ  of 
error,  where  some  other  substantial 
ground  of  appeal  was  joined,  and 
charged  the  estate  of  the  lunatic  with 
the  entire  costs.  Alexander  v.  Alexan- 
der, 5  Ala.   517. 

fb]  The  reasonable  fees  of  an  at- 
torney, appointed  to  represent  a  non- 
resident defendant  to  an  action  brought 
by  an  insane  person  through  his  guar- 
dian, may  be  allowed  and  taxed  as 
costs  of  the  suit  under  statutes  in 
some  states.  Williams  v.  Sapieha,  94 
Tex.  430,  61  S.  W.  115. 

75.  Ala. — Alexander  v.  Alexander,  8 
Ala.  796,  guardian  unnecessarily  pro- 
tracts the  litigation  for  vexatious  pur- 
poses. G-a. — Nance  v.  Stockburger,  112 
Ga.  90,  87  S.  E.  125,  where  no  showing 
is  made  as  to  the  bona  fides  of  the  next 
friend  and  whether  or  not  the  alleged 


lunatic    was    insane.     Can. — Young    v. 
Heron,  14  Grant's  Ch.  580. 

[a]  Smith  v.  Smith,  108  N.  C.  365, 
11  S.  E.  188,  wherein  it  was  held  that 
while  the  "next  friend"  is  not  strictly 
speaking,  a  party  to  the  action,  and 
generally  will  not  be  taxed  with  costs, 
yet  where  the  court  finds  the  fact  that 
he  ofSciously  procured  his  appointment, 
or  was  guilty  of  mismanagement  or 
bad  faith,  it  may  tax  him  with  costs. 
Hockoday  v.  Lawrence,  156  N.  C.  319,' 
72  S.  E.  387. 

76.  See     the     title     "Security     for' 
Costs." 

77.  See  generally  the  statutes,  and 
Kelly  V.  Kelly,  77  App.  Div.  519,  78  N. 
Y.  Supp.  918,  under  §3271,  Code  Civ. 
Proc.     See  also  10  Standard  Proc.  770. 

[a]  In  Tennessee,  (1)  by  statutory 
provision  a  guardian  of  a  lunatic  may 
commence  and  prosecute  an  action, 
without  giving  bond  and  security  for 
costs,  by  taking  an  oath  that  he  has 
no  property  of  such  lunatic  out  of 
which  to  bear  the  expense.  Shannon's 
Code,  §4929.  (2)  Likewise  he  may  pro- 
secute a  writ  of  error  on  behalf  of  the 
lunatic  without  giving  bond  and  se- 
curity for  costs.  Alexander'!;.  Morris, 
109  Tenn.  724,  71  S.  W.  751. 

[b]  "At  common  law  an  insane 
party  was  liable  in  respect  of  costs  as 
if  he  were  sane,  and  the  court  refused 
to  compel  security  for  costs  in  error 
on  the  ground  of  the  plaintiff  in  error 
being  a  lunatic."  Buswell  on  Insan- 
ity, 165,  citing  Steel  v.  Allan,  2  Bos. 
&  P.  437,  126  Eng.  Eeprint  1371. 

78.  Kelly  v.  Kelly,  77  App.  Div.  519, 
78  N.  Y.  Supp.  918  (holding  thkt  the 
express  permission  contained  in  §3271 
to  require  security  in  an  action  brought 
by  a  committee  would  seem  to  contain 
an  implied  denial  of  the  right  to  re- 
quire   security    in    an    action    brought 

Vol.  XIII 


622 


INSANE  PERSONS 


of  a  guardian  ad  litem  are  a  part  of  the  costs.''^  In  the  absence  of' stat- 
utory provision  however,  the  compensation  allowed  him  is  not  an  ele- 
ment of  cost  to  be  taxed  against  an  unsuccessful  adversary  but  should 
be  paid  out  of  the  lunatic's  estate.^"  But  the  costs  of  appointing  a 
guardian  ad  litSm  are  incidental  to  the  proceedings  against  the  luna- 
tic and  are  not  to  be  made  a  charge  upon  the  lunatic's  estate.*^ 

VIII.    INSANITY  AS  A  DEFENSE  IN  CRIMINAL  CASES.  —A. 

In  General.  —  It  is  now  well  settled  that  insanity  may  be  pleaded  as 
a  defense  both  in  a  civil  proeeeding,^^  and  in  a  criminal  case.*^  The 
present  insanity  of  the  accused,  as  a  ground  for  delaying  the  trial,  is 
treated  elsewhere  in  this  article,***  as  is  the  question  of  the  commitment 
of  insane  persons  charged  with  crime. ^° 

B.  How  Presented.  —  1.  Under  Plea  of  Not  Guilty  and  the  Like, 
The  general  rule,  frequently  incorporated  in  statutes,  is  that  a  plea  of 
not  guilty  puts  in  issue  the  question  of  the  sanity  of  the  accused  at  the 
time  of  the  commission  of  the  offense.^"  Where  such  is  the  procedure, 
a  special  plea  of  insanity  is  bad  and  properly  stricken.^^ 


against  such  a  committee) ;  Steel  v. 
Allan,  2  Bos.  &  P.  437,  126  Eng.  Ee- 
print  1371. 

79.  Ann.  St.  (111.),  Ch.  22,  §6,  equity 
causes.  , 

[a]  The  reasonable  charges  of  a 
guardian  ad  litem  shall  be  paid  by  the 
party  on  whose  motion  he  is  appointed. 
Hinton  v.  Bland's  Admr.,  81  Va.  588, 
Code  1873,  eh.  167,  §17. 

80.  Huddleston  v.  Ferryman  &  Co., 
150  Ala.  629,  43  So.  807. 

81.  Masters  v.  Masters,  2  N.  Bruns. 
Eq.  (Can.)  486. 

82.  Insanity  as  defense  in  civil 
cases,  see  supra,  VII,  H,  2. 

83.  State  V.  Church,  199  Mo.  605,  98 
S,  W.  16;  Wheeler  v.  State,  34  Ohio 
St.  394,  32  Am.  Eep.  372,  and  generally 
the  cases  throughout  this  section. 

[a]  In  Wheeler  v.  State,  34  Ohio 
St.  394,  32  Am.  Eep.  372,  the  court  said: 
"Insanity  seems  to  be  a  defense  amply 
provided  for  by  statute  in  this  state. 
It  may  be  relied  on,  before  indictment, 
by  one  charged  with  crime,  after  in- 
dictment and  before  trial  on  the  mer- 
its, and  on  tlie  final  trial." 

84.  See  supra,  V,  B,  2,  a. 

85.  See  supra,  V,  B. 

86.  See  the  following:  Cal.— Penal 
Code,  1915,  §1020;  People  v.  dwell,  28 
Cal.  456.  Fla. — Johnson  v.  State,  57 
Fla.  18,  49  So.  40.  Ga.— Alford  v.  State, 
137  Ga.  458,  73  S.  E.  375;  Baughn  v. 
State,  100  Ga.  554,  28  S.  B.  68,  38  L. 
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E.  A.  577;  Carr  v.  State,  96  Ga.  284, 
22  S.  E.  570;  Danforth  v.  State,  75  Ga. 
614;  Long  v.  State,  38  Ga.  491.  Idaho. 
Eev.  Code,  1908,  §7759.  la.— State  v. 
Cooper,  151  N.  W.  835.  Mo.— State  v. 
Speyer,  207  Mo.  540,  106  S.  W.  505,  14 
L.  E.  A.  (N.  S.)  836.  Mont.— Eev. 
Code,  1907,  §9213;  State  v.  Howard, 
30  Mont.  518,  77  Pac.  50.  N.  TS.- Peo- 
ple V.  Carlin,  194  N.  Y.  448,  87  N.  E. 
805;  Ostrander  v.  People,  28  Hun  38, 
the  right  of  trial  of  the  question  of  in- 
sanity under  the  plea  of  not  guilty  is 
not  taken  away  by  the  statute  and  ac- 
cused may  still  offer  proof  tending  to 
establish  his  insanity  at  the  time  .of  the 
commission  of  the  crime  under  such  a 
plea.  N.  C— State  v.  Potts,  100  N.  C. 
457,  6  S.  E.  657.  Va.— Stover  v.  Com., 
92  Va.  780,  22  S.  E.  874;  Baccigalupo 
V.  Com.,  33  Gratt.  (74  Va.)  807,  36  Am. 
Eep.  795.  W.  Va.— Gruber  v.  State,  3 
W.  Va.  699. 

87.     Danforth   r.  State,   75  Ga.  614. 

[a]  In  North  Carolina  a  defendant 
on  trial  for  murder  entered  the  fol- 
lowing plea:  "I  admit  the  killing,  but 
was  insane  at  the  time  of  the  commis- 
sion thereof;  thereof  ore  not  guilty." 
The  court  rejected  all  of  the  plea  ex- 
cept that  of  "not  guilty;"  and  it  was 
held,  that  such  action  was  proper  as 
under  the  plea  of  not  guilty  every  de- 
fense, in  repelling  or  mitigating  and  re- 
ducing the  offense  to  a  lower  grade  was 
admissible.  State  v.  Potts,  100  N.  C. 
457,  6  S.  E.  657. 
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2.  By  Special  Plea.^^  —  The  statutes  of  some  states  provide,  when 
the  defense  of  insanity  is  set  up  in  any  criminal  prosecution,  either 
that  it  may^^  or  that  it  rnust,^"  be  as  a  specification  under  the  plea  of 
not  guilty.  Others  require  such  a  defense  to  be  specially  pleaded.®^ 
Where  such  statutes  exist,  a  plea  of  the  general  issue  will  not  put  in 
issue  the  question  of  insanity.**^  Usually  it  is  required  that  the  accused 
present  the  special  plea  at  the  time  of  his  arraignment.^^  The  plea 
of  insanity  admits  the  doing  of  the  act,  but  denies  guilt  because  of 
insanity.^* 


88.  As  to  necessity  for  plea  of  pres- 
ent insanity,  see  supra,  Y,  B,  2,  a. 

89.  Neb.  Eev.  St.,  1913,  §9139;  and 
generally  the  statutes. 

90.  See  the  following:  Ala.  Code, 
1907,  §7176;  Parrish  v.  State,  139  Ala. 
16,  36  So.  1012;  Morrell  v.  State,  136 
Ala.  44,  34  So.  208;  Ward  v.  State,  96 
Ala.  100,  11  So.  217;  Walker  v.  State, 
91  Ala.  76,  9  So.  87;  Maxwell  v.  State, 
8,9  Ala.  150,  7  So.  824;  Perry  v.  State, 
87  Ala.  30,  6  So.  425;  N.  Y.  Code  Crim. 
Proc,  1915,  §336;  People  v.  Pekarz,  185 
N.  Y.  470,  78  N.  E.  294;  People  v.  Mc- 
Elvaine,  125  N.  Y.  596,  26  N.  E.  929; 
People  V.  Ehinelander,  2  N.  Y.  Crim. 
335,  and  generally  the  statutes. 

[a]  The  substance  of  such  special 
plea  is  "not  guilty  by  reason  of  insan- 
ity." Ala.  Code,  1907,  §7176;  Walker 
V.  State,  91  Ala.  76,  9  So.  87;  Perry  v. 
State,  87  Ala.  30,  6  So.  425. 

91.  Burns'  Ann.  St.,  (Ind.),  1914, 
§2070  (set  up  specially  in  writing) ; 
Fritz  V.  State,  178  Ind.  463,  99  N.  E. 
727;  Walker  v.  State,  136  Ind.  663,  36 
N.  E.  356;  Sage  v.  State,  91  Ind.  141, 
Bennett  v.  State,  57  Wis.  69,  14  N.  W. 
912,  46  Am.  Eep.  26,  and  generally  the 
statutes. 

[a]  Under  the  Nebraska  statute, 
"any  person  prosecuted  for  an  offense 
may  plead  that  he  is  not  guilty  by  rea- 
son of  insanity  or  mental  derange- 
ment."    Eev.  St.,  1913,  §9139. 

[b]  The  prosecuting  attorney  may 
reply  thereto  by  a  general  denial  in 
writing.  Burns'  Ann.  St.,  (Ind.),  1914, 
§2070. 

92.  Ala.  Code,  1907,  §7176;  Parrish 
V  State,  139  Ala.  16,  36  So.  1012;  Walk- 
er V.  State,  91  Ala.  76,  9  So.  87;  Perry 
V.  State,  87  Ala.  30,  6  So.  425;  Burns' 
Ann.  St.  (Ind.),  1914,  §2070;  Fritz  v. 
State,  178  Ind.  463,  99  N.  E.  727. 

93.  Ala.  ■Code,  1907,  §7176;  Eohn  v. 
State,  186  Ala.  5,  65  So.  42;  Gordon  v. 
State,  147  Ala.  42,  41  So.  847;  Morrell 


V.  State,  136  Ala.  44,  34  So.  208;  Walker 
V.  State,  91  Ala.  76,  9  So.  87;  N.  Y. 
Code  Crim.  Proc,  1915,  §336;  People  v. 
McElvaine,  125  N.  Y.  596,  26  N.  E.  929. 

[a]  Waiver  of  Defense. — Defend- 
ant's absolute  right  to  defend  on  the 
ground  of  insanity  was  lost  by  her  fail- 
ure to  plea  to  that  end  when  she  was 
arraigned,  and  her  right  to  thereafter 
interpose  that  "defense  was  subject 
to  the  trial  court's  discretion"  which 
will  not  be  reviewed,  except  where 
there  is  shown  an  abuse  of  such  discre- 
tion. Morrell  v.  State,  136  Ala.  44,  34 
So.  208.  See  Eohn  v.  State,  186  Ala. 
5,  65  So.  42. 

[b]  A  plea  of  insanity  not  inter- 
posed at  the  time  of  arraignment  and 
not  offered  until  after  the  jury  had 
been  empanelled,  when  not  accompan- 
ied by  a  statement  concerning  the  proof 
expected  to  be  offered  in  support  of  it, 
may  be  properly  stricken  by  the  trial 
court  without  an  abuse  of  discretion, 
although  it  is  made  to  appear  that  at 
the  time  of  arraignment  defendant's 
attorneys  were  strangers  to  him  and 
had  no  means  of  ascertaining  that  such 
plea  should  be  filed.  Gordon  v.  State, 
147  Ala.  42,  41  So.  847. 

94.  State  v.  Stubblefield,  157  Mo. 
360,  58  S.  W.  337;  State  v.  Pagels,  92 
Mo.  300,  4  S.  W.  931;  Dove  v.  State,  3 
Heisk.  (Tenn.)  348. 

fal  In  State  v.  Speyer,  207  Mo.  540, 
106  S.  W.  505,  the  court  said:  "In  no 
event  does  the  defense  of  insanity  ad- 
mit the  grade  of  offense  as  charged  in 
the  indictment  or  information;  nothing 
more  than  that  he  committed  the  act 
with  which  he  is  charged,  but  not 
that  it  was  a  crime.  'Insanity  is  not 
an  issue  by  itself,  to  be  passed  on  sep- 
arately from  the  other  issues'  (2  Bish. 
Crim.  Proc.  (3  Ed.),  sec.  673),  but,  like 
any  other  issue,  it  is  involved  in  the 
defense  of  not  guilty  upon  which  the 
burden  of  proof  is  upon  the  state.     Of 
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C.  How  Tried.ss  —  1,  In  General.  —  When  the  defendant  pleads 
insanity,  the  court  in  which  the  indictment  is  pending,  under  some 
statutes,  instead  of  proceeding  with  the  trial  of  the  indictment  must 
institute  a  preliminary  inquiry  by  special  jury,^"  or  may  appoint  a 
commission  to  examine  him  and  report  to  the  court  as  to  his  sanity 
at  the  time  of  the  commission  of  the  crime."'  But  under  some  statutes 
and  decisions  a  special  jury  need  not  be  called  to  pass  upon  this  issue, 
but  it  may  be  submitted  to  the  jury  trying  the  question  of  guilt.'^ 

Proceedings  of  Conunlssion.  —  The  commission,  where  one  is  appointed 
to  try  the  question  of  insanity  of  the  accused  at  the  time  of  committing 
the  offense  after  taking  the  prescribed  oath,""  summarily  proceed  to 
make  their  examination.^     When  the  commissioners  have  concluded 


course,  if  insanity  is  the  only  defense, 
the  homicide  is  confessed,  'but  the 
guilt,  the  crime  of  that  homicide  is  de- 
nied, and  this  is  all  that  is  denied;  for 
it  stands  to  reason  that  on  no  other 
ground  could  the  plea  of  insanity  have 
pretense  of  relevance  in  it.'  (State  v. 
Soper,  148  Mo.  217.)  This  is  as  far  as 
our  decisions  on  this  subject  go,  with 
the  exception  of  State  v.  Stubberfield, 
supra,  in  which  it  was  inadvertently 
said  that  'the  plea  of  insanity  tendered 
by  defendant,  both  by  testimony  and 
instructions,  was  in  itself  an  admission 
that  the  act  charged  against  him  in  the 
indictment  was  truly  charged.'  But 
that  expression  is  somewhat  qualified 
by  the  words,  'the  very  plea  of  insan- 
ity admits  the  doing  of  the  act,  but 
only  denies  its  guilt  because  of  such 
insanity.'  To  the  extent  herein  indi- 
cated we  understand  the  decisions  un- 
der consideration  to  go,  and  no  fur- 
ther."    . 

95.  As  to  Inciuisition  generally,  see 
supra,  III. 

As  to  trial  of  question  of  present  in- 
sanity, of  the  accused,  see  supra,  V,  B, 
2,  a. 

As  to  evidence  on  the  issue  of  insan- 
ity, see  7  Ency.  of  Ev.  444  et  seq. 

96.  Ga.  Penal  Code,  1910,  §976;  Me- 
Griflf  V.  State,  135  Ga.  259,  69  S.  E.  115; 
Flanagan  v.  State,  103  Ga;  619,  30  S.  E. 
550;  Baughn  v.  State,  100  Ga.  554,  28 
S.  E.  68,  38  L.  E.  A.  577;  Long  ». 
iState,  38  Ga.  491,  507. 

97.  N.  Y.  Code  Grim.  Proc,  §658; 
People  V.  Tobin,  176  N.  Y.  278,  68  N. 
E.  359;  People  v.  McElvaine,  125  N".  Y. 
596,  26  N.  E.  929;  People  ex  ret  For- 
rester V.  Sheriff  of  N.  Y.  County,  114 
App.  Div.  861,  100  N.  Y.  Supp.  193; 
People  V.  Fa'sht,  3  N.  Y.  Crim.  60,  13 
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Abb.  N.  C.  197;  People  v.  Ehinelander, 
2  N.  Y.  Crim.  335. 

[a]  Discretion  of  Court. — The  New 
York  statute  which  is  practically  in  the 
words  of  the  above  text  "is  very  clear 
and  unambiguous,  and  seems  to  invest 
the  trial  judge  with  a  discretion  to  ap- 
point a  commission  or  not,  as  in  the 
exercise  of  his  judgment  he  may  deem 
it  proper  or  necessary  to  do."  People 
V.  McElvaine,  125  N.  Y.  596,  26  N.  E. 
929;  Ostrander  v.  People,  28  Hun  (N. 
Y.)  38. 

98.  Md.— Pub.  Gen.  St.,  1904,  art, 
59,  §4;  Hadaway  v.  Smith,  71  Md.  319, 
18  Atl.  589;  Devilbiss  v.  Bennett,  70 
Md.  554,  17  Atl.  502.  Miss.— Caffey  v. 
State,  78  Miss.  645,  29  So.  396.  Mo. 
State  V.  Crane,  202  Mo.  54,  100  S.  W. 
422;  State  v.  Church,  199  Mo.  605,  98 
S.  W.  16.  Pa.— Webber  v.  Com.,  21 
WWy.  N.  Cas.  413.  Va. — ^Baccigalupo 
V.  Com.,  33  Gratt.  (74  Va.)  807,  36  Am, 
Eep.  795. 

99.  N.  Y.  Code  Crim.  Proc,  §658 
People  V.  Ehinelailder,  2  N.  Y.  dim, 
335. 

1.  N.  Y.  Code  Crim.  Proc,  §658. 
People  V.  Ehinelander,  2  N,  Y.  Crim, 
335. 

[a]  Nature  of  Proceeding. — The  in 
vestigation  and  report  of  the  commis- 
sioners is  not  the  trial  of  a  criminal 
action  but  a  special  proceeding,  re' 
quired  to  be  summarily  made  for  the 
information  of  the  court,  so  that  it  can 
with  propriety  and  safety  suspend  or 
proceed  with  the  trial  or  the  enforce- 
ment of  the  judgment.  People  v. 
Haight,  3  N.  Y.  Crim.  60,  13  Abb.  N. 
0.  197. 

[b]  They  should  be  attended  by  the 
prosecuting  attorney  of  the  county  and 
may  call  and   examine   witnesses  and 
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their  examination,  they  should  forthwith  report  the  facts  to  the  court 
with  their  opinion  thereon." 

2.  '  Qv.estion  for  Jury  or  Court.^  —  The  question  of  the  sanity  or 
insanity  cf  the  accused  at  the  time  of  the  alleged  crime  must  be  de- 
cided by  the  jury  along  with  all  other  questions  pertaining  to  his 
guilt  Or  innocence,*  unless  the  question  has  been  disposed  of  in  a 
preliminary  proceeding.'*  It  is  the  province  of  the  court  to  determine 
in  the  first  instance  whether  the  facts  offered  to  be  proved  would,  if 
established,  reasonably  justify  any  inference  of  the  mental  unsound- 
ness of  the  prisoner  at  the  time  of  the  commission  of  the   crime." 

3.  Argument.'  —  Counsel  will  not  be  permitted  to  make  an  argu- 
ment on  the  subject  of  insanity  where  sanity  has  not  been  put  in 

The  defense  of  insanity  under  the  plea  of  not  guilty,  does 


issue." 


not  change  the  nature  of  the  issue  so  as  to  give  the  afSrmative  to  the 


compel  their  attendance.  Counsel  for 
the  defendant  may  take  part  in  the 
proceedings,  N.  Y.  Code  Grim.  Proc, 
§658;  People  v.  Ithinelander,  2  N.  Y. 
Crim.  335. 

2.  N.  Y.  Code  Crim.  Proc,  §658; 
People  V.  Ehinelauder,  2  N.  Y.  Crim. 
335. 

[a]  The  report  of  the  commissioners 
will  not  be  a  final  determination  of  the 
question  of  the  defendant's  sanity  at 
the  time  it  is  alleged  he  committed 
the,  offense,  nor  will  it  prevent  him  from 
having  that  question  passed  upon  by  a 
jury  at  the  trial  of  the  indictment. 
People  V.  Haight,  3  N.  Y.  Crim.  60,  13 
Abb.  N.  C.  197,  199;  Ostrander  v.  Peo- 
ple, 28  Hun  (N.  Y.)  38. 

3.  See  generally  the  title  "Province 
of  Judge  and  Jury." 

4.  Ala.— Parsons  v.  State,  81  Ala. 
577,  2  So.  854,  60  Am.  Eep.  193.  Ariz. 
Elias  V.  Territory,  9  Ariz.  1,  76  Pac. 
605.  Oal.— People  v.  Hubert,  119  Cal. 
216,  51  Pac.  329.  Ga. — ^Wilson  v.  State, 
9  Ga.  App.  274,  70  S.  E.  1128.  Ind. 
Plake  V.  State,  121  Ind.  433,  23  N.  E. 
273,  16  Am.  St.  Rep.  408.  la.— State  v. 
Geier,  111  Iowa  706,  83  N.  W.  718.  La. 
State  V.  Mcintosh,  136  La.  1000,  68  So. 
104;  State  v.  Bradley,  120  La.  248,  45 
So.  120,  existence  of  insanity  at  time 
of  homicide,  and  whether  homicide  re- 
sulted from  such  insanity  as  its  cause 
question  for  jury.  Mo. — State  v.  Crane, 
202  Mo.'  54,  100  S.  W.  422;  State  v. 
Klinger,  43  Mo.  127.  i  Mont. — State  v. 
Howard,  30  Mont.  518,  77  Pac.  50; 
State  V.  Keerl,  29  Mont.  508,  75  Pac. 
362.  Neb.— Larson  v.  State,  92  Neb. 
24,  137  N.  W.  894.  N.  H.— State  v. 
Jones,  50  N.  H.  369,  9  Am.  Eep.  242. 


N.  C— State  v.  Jones,  126  N.  C.  1099, 
36  S.  E.  38.  Okla.— Adair  v.  State,  6 
Okla.  Crim.  284,  118  Pac.  416,  44  L.  E. 
A.  (N.  S.)  119;  Hopkins  v.  State,  4 
Okla.  Crim.  194,  108  Pac.  420;  Turner 
V.  Territory,  11  Okla.  660,  69  Pac.  804. 
Pa. — Com.  V.  Preston,  188  Pa;  429,  41 
Atl.  534.  S.  C— State  v.  Stark,  1 
Strobh.  479.  Tex. — Angel  v.  State,  45 
Tex.  Crim.  135,  74  S.  W.  553;  Harkness 
V.  State  (Tex.  Crim.),  28  S.  W.  476. 
Va. — Dejarnette  v.  Com.,  75  Va.  867; 
Baecigalupo  v.  Com.,  33  Gratt.  (74  Va.) 
807,  36  Am.  Eep.  795. 

See  7  Enct.  of  Ev.  480. 

[a]  In  Homicide  Case. — See  11 
Standard  Peoc.  650. 

Instructions  Invading.  —  See  supra 
VIII,  C,  4;  and  the  title  "Instruc- 
tions." 

5.  As  to  how  defense  tried,  see  su- 
pra, VIII,  C,  1. 

6.  Turner  v.  Territory,  11  Okla. 
660,  69  Pac.  804.  See  also  Plake  v. 
State,  121  Ind.  433,  23  N.  E.  273,  16 
Am.  St.  Eep.  408. 

[a]  It  is  proper  for  the  court  to 
withdraw  (1)  from  the  consideration 
of  the  jury  the  evidence  of  defendant's 
insanity  where  it  is  entirely  inadequate 
to  establisji  such  defense.  State  v. 
Morledge,  164  Mo.  522,  65  S.  W.  226. 
(2)  However,  if  the  testimony  in  the 
least  degree  tends  to  support  the  de- 
fense of  insanity  at  the  time  of  the 
commission  of  the  crime,  it  is  error  to 
exclude  it  from  the  jury.  Turner  v. 
Territory,  11  Okla.  660,  69  Pac.  .804. 

7.  See  generally  the  title  "Argu- 
ments." 

8.  "Walker  v.  State,  91  Ala.  76,  9  So. 
87. 
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defendant  and  entitle  the  defendant  to  the  opening  and  closing  argu- 
ment to  the  jury."  On  the  issue  of  insanity  counsel  for  the  accused 
has  no  right  in  his  argument  to  quote  medical  opinions  not  in  evidence.^" 
evidence.^" 

4.  Instructions.^^  —  Although  it  is  the  duty  of  the  court  to  instruct 
the  jury  as  to  insanity  as  a  defense  in  criminal  prosecutions  where 
such  defense  is  in  issue  and  supported  by  evidence/^  care  must  be 
taken  in  framing  such  instructions  not  to  invade  the  province  of  the 
jury  in  determining  whether  the  facts  in  evidence  amount  to  a  suffi- 


9.  Lroeffner  v.  State,  10  Ohio  St.  598. 
See  generally  the  title  "Opening  and 
Closing." 

10.  Queen  v.  Croucli,  1  'Cox  0.  C. 
(Eng.)  94. 

11.  Instructions  on  Insanity  in  Trial 
for  Homicide. — See  11  Standabd  Peoc. 
661. 

12.  Fla.— Cochran  v.  State,  65  Fla. 
91,  61  So.  187.  Ga.— Patterson  v.  State, 
124  Ga.  408,  52  S.  E.  534;  Allams  v. 
State,  123  Ga.  500,  51  S.  E.  506;  Car- 
ter V.  State,  2  Ga.  App.  254,  58  S.  E. 
532.  Ind. — Sage  v.  State,  91  Ind.  141. 
Ky.— McClure  v.  Com.,  81  Ky.  448. 
N.  0.— -State  v.  Eippy,  104  N.  C.  752, 
10  S.  E.  259.  Tex.— Berry  «;.  State,  58 
Tex.  Crim.  291,  125  S.  W.  580;  Edwards 
V.  State  (Tex.  Crim.),  54  S.  W.  589; 
Thomas  v.  State,  40  Tex.  60;  Warren  v. 
State,  9  Tex.  App.  619,  35  Am.  Eep. 
745. 

See  11  Standard  Pboc.  661. 

[a]  Such  an  instruction  is  properly 
refused  where  insanity  as  a  defense  is 
not  raised  or  shown.  Ala. — Jones  v. 
State,  181  Ala.  63,  61  So.  434;  Johnson 
r.  State,  169  Ala.  10,  53  So.  769;  Walker 
r.  State,'  91  Ala.  76,  9  So.  87.  Ark. 
Duncan  v.  State,  110  Ark.  523,  162  S. 
W.  573.  Conn.— State  v.  Buonomo,  87 
Conn.  285,  87  Atl.  977.  Ga.— Floyd  v. 
Staite,  143  Ga.  286,  84  S.  E.  97l';  Adams 
r.  State,  117  Ga.  302,  43  S.  E.  703.  lU. 
Doyle  v.  People,  147  111.  894,  35  N.  E. 
372.  Ind.  Ter.— Binyon  v.  United 
States,  4  Ind.  Ter.  642,  76  S.  W.  265. 
Ky. — Wilkerson  v.  Com.,  88  Ky.  29,  9 
S.  W.  836  (proof  of  intoxication  in- 
sufficient) ;  Bishop  v.  Com.,  22  Ky.  L. 
Eep.  760,  58  S.  W.  817.  Me.— State  v. 
Knight,  95  Me.  467,  50  Atl.  276,  55  L. 
E.  A.  373.  Mich.— See  People  v.  Slack, 
90  Mich.  448,  51  N.  W.  533.  Mo. 
State  V.  Brown,  181  Mo.  192,  79  S.  W. 
nil;  State  v.  Hayes,  16  Mo.  App.  560, 
pnilepsy  insufficient.  Nev. — State  v. 
Hartley,  22  Kev.  342,  40  Pac.  372,  28 
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L.  E.  A.  33.  N.  C— See  State  v.  Eippy, 
104  N.  C.  752,  10  S.  E.  259.  Okla. 
Hopkins  v.  State,  4  Okla.  Crim.  194, 
108  Pac.  420.  Tenn.— Johnson  v.  State, 
100  Tenn.  254,  45  S.  W.  436.  Tex. 
Morse  v.  State  (Tex.  'Crim.),  152  S.  W. 
927;  Vallereal  v.  State  (Tex.  Crim.),  20 
S.  W.  557;  Powell  v.  State,  37  Tex. 
348;  McConnell  v.  State,  22  Tex.  App, 
354,  3  S.  W.  699,  58  Am.  Eep.  647. 
Wash.— State  v.  Hawkins,  23  Wash.  289, 
63  Pac.  258. 

[b]  Instruction  properly  refused 
where  neither  the  evidence  nor  the 
prisoner's  statement  authorized  a 
charge  on  either  total  or  delusional  in- 
sanity. Eloyd  V.  State,  143  Ga.  286,  84 
S.  B.  971.  And  see  Carr  v.  State,  96 
Ga.  284,  22  S.  E.  570;  Carter  v.  State, 
2  Ga.  App.  254,  58  S.  E.  532. 

[c]  For  specific  instructions  rela- 
tive to  insanity,  in  criminal  cases,  see 
the  following  cases.  TJ.  S. — Queenan  v. 
Oklahoma,  190  U.  S.  548,  23  Sup.  Ct. 
762,  47  L.  ed.  1175.  Conn.— State  v. 
Johnson,  40  Conn.  136.  Ind. — Piseus  v. 
Turner,  125  Ind.  46,  24  N.  E.'  662;  Asz- 
man  v.  State,  123  Ind.  347,  24  N.  E. 
123,  8  L.  E.  A.  33;  Grubb  v.  State,  117 
Ind.  277,  20  N.  E.  257,  725.  Ind.  Ter. 
Binyon  v.  United  States,  4  Ind.  Ter. 
G42,  76  S.  W.  265.  Mo.— State  v.  Crane, 
202  Mo.  54,  100  S.  W.  422;  State  v. 
Palmer,  161  Mo.  152,  61  S.  W.  651; 
State  V.  Soper,  148  Mo.  217,  49  S.  W. 
1007;  State  ):.  Duestrow,  137  Mo.  44, 
38  S.  W.  554,  39  S.  W.  266;  State  v. 
Pagels,  92  Mo.  300,  4  S.W.  931.  N.  J. 
Clawson  v.  State,  59  N.  J.  L.  434,  36 
Atl.  886.  N.  C— State  v.  Spivey,  132 
N.  C.  989,  43  S.  E.  475.  Ohio.— Cottell 
V  State,  12  Ohio  C.  C.  467,  5-  Ohio  C. 
D.  472;  State  v.  Bowsher,  7  Ohio  Dee. 
(Reprint)  442;  State  v.  Cole,  3  Ohio 
Dee.  (Eeprint)  537;  State  v.  Ferrer,  9 
Wkly.  L.  J.  513,  1  Ohio  Dec.  (Eeprint) 
428;'  State  v.  Tyler,  7  Ohio  N.  P.  443,  5 
Ohio  Dee.  588;  State  v.  0 'Grady,  3  Ohio 
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cient  showing  of  insanity,^^  or  whether  the  defendant's  unsoundness 
of  mind  was  of  the  character  required  to  constitute  a  defense  to  a 
criminal  charge.^*  The  instructions  must  be  drawn  so  as  not  to 
confuse  and  mislead  the  jury  in  charging  on  the  pleas  of  "not  guilty" 
and  "not  guilty  by  reason  of  insanity, "^^  or  on  the  various  degrees 


N  P.  279,  5  Ohio  Dec.  654.  Ore.— State 
V.  Branton,  33  Ore.  533,  56  Pae.  267. 
Pa.— Com.  V.  Sushinskie,  242  Pa.  406, 
89  Atl.  564;  Com.  v.  Simanowicz,  242 
Pa.  402,  89  Atl.  562;  Com.  v.  Hender- 
son, 242  Pa.  372,  89  Atl.  567;  Com  v. 
Lee,  233  Pa.  16,  81  Atl.  812;  Com.  v. 
Molten,  230  Pa.  399,  79  Atl.  638;  Com. 
r.  DeMarzo,  223  Pa.  573,  72  Atl.  893; 
Cora.  v.  Wiroback,  190  Pa.  138,  42  Atl. 
542.  Tenn. — Dove  n.  State,  3  Heisk. 
343.  Tex.— Witty  v.  State  (Tex,  Crim.), 
171  S.  W.  229;  Stanfield  v.  State,  50 
Tex.  Crim.  69,  94  S.  W.  1057;  MoCul- 
lough  V.  State,  50  Tex.  Crim.  132,  94  S. 
W  1056;  Angel  v.  State,  45  Tex.  Crim. 
135,  74  S.  W.  553;  Hurst  v.  State,  40 
Tex.  Crim.  378,  46  S.  W.  635,  50  S.  W. 
719;  Lester  v.  State  (Tex.  Crim.),  154 
S.  W.  554;  Nugent  v.  State,  46  Tex. 
Crim.  67,  80  S  W.  84;  Castlin  v.  State 
(Tex.  Crim.),  57  S.  W.  827.  Va.— Pish- 
burne  v.  Ferguson,  84  Va.  87,  4  S.  B. 
575. 

[a]  In  State  v.  Hajrwood,  61  IST.  C. 
376,  the  instruction  was  "that  if  the 
prisoner,  at  the  time  he  committed  the 
homicide,  was  in  a  state  to  comprehend 
his  relations  to  other  persons,  the  nat- 
ure of  the  act  and  its  criminal  char- 
acter, or,  in  other  words,  if  he  was 
conscious  of  doing  wrong  at  the  time 
he  committed  the  homicide,  he  is  re- 
sponsible. But  if  on  the  contrary,  the 
prisoner  was  under  the  visitation  of 
God,  and  could  not  distinguish  between 
good  and  evil,  and  did  not  know  what 
he  did,  he  is  not  guilty  of  any  offense 
against  the  law;  for  guilt  arises  from 
the  mind  and  wicked  will."  Pearson 
C  J.,  in  the  opinion  of  the  court  said: 
"We  fully  approve  of  the  charge  pf 
his.  Honor  upon  the  subject  of  insan- 
ity. It  is  clear,  concise  and  accurate; 
and,  as  it  is  difficult  to  convey  to  the 
minds  of  juror?  an  exact  legal  idea  of 
the  subject,  we  feel  at  liberty  to  call 
the  attention  of  the  other  Judges  to 
this   charge." 

[b]  Bequest  for  Instructions. — It  is 
the  duty  of  the  court  in  felony  cases, 
where  insanity  is  interposed  as  a  de- 
fense,  to   instruct    the   jury   upon   the 


principles  of  law  applicable  to  the  case, 
whether  asked  or  not.  Thomas  v.  The 
State,  40  Tex.  60.  As  to  necessity  for 
request  generally,  see  the  title  "In- 
structions." 

[c]  Objection  Unaccompanied  by 
Bequest  for  Special  Instructions. — A 
general  objection  to  a  charge  on  the 
subject  of  insanity,  accompanied  by  no 
request  for  special  instruction,  will  not 
avail.  State  v.  Charles,  124  La.  744, 
50  So.  699.  As  to  objections  to  in- 
structions, see  the  title  "Instruc- 
tions." 

13.  Smith  V.  State,  182  Ala.  38,  62 
So.  184.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

[a]  "The  province  of  the  court  is 
to  state  the  general  rules  of  law  to  the 
jury,  and  it  has  no  right  to  charge,  as 
matter  of  law,  that  insanity  is  a  phy- 
sical disease  of  any  particular  organ 
of  the  body.  It  is  not  safe  to  take 
from  works  upon  medical  jurisprudence 
definitions  of  insanity,  for  they  are,  in 
many  instances,  merely  speculative 
opinions,  and  they  are  also  opinions 
upon  a  subject  on  which,  it  is  impos- 
sible to  reconcile  the  discordant  views 
of  theoretical  writers.  It  must,  in 
each  particular  case,  be  a  question  of 
fact  to  be  determined  from  the  evi- 
dence whether  there  was  insanity,  and 
what  was  its  cause  and  character." 
Plake  V.  State,  121  Ind.  433,  23  N.  E. 
273,  16  Am.  St.  Eep.  408. 

[b]  In  a  homicide  ease,  where  in- 
sanity is  an  issue,  a  charge  invades  the 
province  of  the  jury  which  instructs 
that  extravagant  acts,  nervousness, 
sleeplessness  and  restlessness  are  symp- 
toms of  insanity.  Porter  v  State,  135 
Ala.  51,  33  So.  694. 

14.  Cogbill  V.  State,  8  Ala.  App.  223, 
62  So.  406. 

15.  James  v.  State  (Ala.),  69  So. 
569;  Gilbert  v.  State,  172  Ala.  386,  56 
So.  136,  126  Am  St.  Rep.  46.  See  Bay- 
field V.  State,  167  Ala.  94,  52  So.  833. 

[a]  Where  the  defendant  interposes 
his  plea  of  "not  guilty"  and  the  stat- 
utory plea  of  "not  guilty  by  reason  of 
insanity,"    charges    requested    by    the 
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or  kind  of  insanity,^^  or  as  to  what  unsoundness  of  mind  amounts  to 
insanity,^^  or  on  the  presumptions  in  regard  to  insanity,^'  or  whether 
the  commission  of  the  crime  was  to  be  attributed  to  the  defendant's 
mental  unsoundness.^^ 

The  instructions  must  not  misplace  the  burden  of  proving  insanity,^" 
nor  demand  a  greater  degree  of  proof  upon  the  question  of  insanity 
than  is  required.^^     Mere  abstract  instructions  relating  to   insanity 


state  or  by  the  defendant,  unless  cor- 
rect as  to  both  the  issues  involved, 
should  be  limited  to  the  issue  as  to 
which  they  are  appropriate;  and  if 
charges  requested  have  a  tendency  to 
mislead  or  to  confuse  the  jury  as  to 
which  of  the  issues  they  refer,  when 
not  applicable  to  both,  they  should  be 
refused.  Parrish  v.  State,  139  Ala.  16, 
36  So.  1012;  Harris  v.  State,  8  Ala.  App. 
33,  62  So.  477. 

[b]  Where  defendant  pleads  both 
"not  guilty"  and  "not  guilty  by  rea- 
son of  insanity,"  charges  based  on  the 
defense  of  insanity,  but  claiming  a 
verdict  simply  of  "not  guilty"  are 
properly  refused  as  misleading.  Porter 
V.  State,  140  Ala.  87,  37  So.  81;  Max- 
well V.  State,  89  Ala.  150,' 165,  7  So. 
824,  wherein  the  court  said:  "In  a 
case  like  this,  where  both  pleas  were 
interposed,  it  was  essential  that  the 
.jury  should  be  directed  and  required 
to  make  their  verdict  speak  with  dis- 
tinctness to  that  one  of  the  issues 
which  they  found  in  favor  of  the  de- 
fendant; and  any  charge  which,  while 
authorizing  acquittal  of  the  offense, 
failed  to  require  this,  or  tended  to  au- 
thorize the  jury  to  render  a  general 
verdict  of  not  guilty,  when  their  con- 
clusion of  innocence  might  have  been 
based  on  the  theory  of  the  defendant's 
insanity,  is  misleading,  and  should  not 
be  given." 

16.  Coppenhaver  v.  State,  160  Ind. 
540,  67  N.  E.  453. 

17.  Jones  v.  State,  181  Ala.  63,  61 
So.  434. 

18.  Kellogg  V.  United  States,  103 
Fed.  200,  43  0.  C.  A.'  179;  People  v. 
Frnnf'is,   38   Cal.   183. 

\a]  Where  under  the  evidence,  the 
jury  might  have  found  properly  that 
the  defendant's  insanity,  if  he  was  in- 
sane, was  occasional  only,  a  charge  as- 
serting that  the  presumption  is  that  a 
person  is  sane  until  the  contrary  is 
shown,  but  that  when  insanity  is  once 
established,  it  is  presumed  to  continue 
until  it  is  shown  that  the  person  has 
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been  restored  to  sanity,  and  if  the  jury 
believe  that  defendant  is  shown  at  any 
time  prior  to  the  commission  of  the 
offense  to  have  been  insane,  then,  al- 
though they  may  believe  that  he  com- 
mitted the  offense,  at  the  same  time 
they  must  find  that  he  was  insane  at 
the  time  he  committed  the  offense,  un- 
less it  be  shown  beyond  a  reasonable 
doubt  that  he  had  been  restored  to  san- 
ity previous  to  the  commission  of  the 
alleged  offense,  was  properly  refused 
as  misleading.  Cogbill  v.  State,  8  AJa. 
App.  223,  62  So.  406.  See  also  Davis  v. 
United  States,  37  App.  Cas.  (D.  C  )  126. 

19.  A  charge  asserting  that  if  the- 
jury  were  reasonably  satisfied  from  all 
the  evidence  that  at  the  time  of  the 
killing  defendant  was  under  duress  of 
such  mental  disease  that  he  could  not 
resist  the  impulse  to  shoot  deceased, 
and  that  the  shooting  was  related  to 
the  mental  disease  closely  in  cause  and 
effect,  then  they  should  acquit  him  on 
his  plea  of  not  guilty  by  reason  of  in- 
sanity, was  objectionable  for  failure  to 
hypothesize  that  the  shooting  was  a  re- 
sult or  effect  to  be  attributed  to  de- 
fendant's mental  unsoundness  as  its 
sole  cause,  besides  using  an  expression 
which  did  not  clearly  convey  any  mean- 
ing. Harris  v.  State,  8  Ala.  App.  33, 
62  So.  477. 

20.  Maxwell  v.  State,  89  Ala.  150,  7 
So.  824;  Walters  v.  State  (Ind.),  108  N. 
E.  583,  instruction  misleading  in  this 
respect. 

£a]  A  charge  was  erroneous,  as  mis- 
placing the  burden  of  proof,  and  prop- 
erly refused,  which  instructed  the  jury 
that  "in  order  to  sustain  the  defense 
of  insanity  it  is  not  necessary  that  the 
insanity  of  the  accused  be  established 
by  a  preponderance  of  evidence;  but  if 
from  all  the  evidence  the  jury  enter- 
tain a  reasonable  doubt  as  to  the  sanity 
of  the  accused,  they  should  find  him  not 
guilty  under  the  plea  of  insanity." 
Porter  v.  State,  140  Ala.  87,  37  So.  81. 

21.  XT.  S. — German  v.  United  States, 
120   Fed.   666,  57  C.   C.  A.  128.     Ala. 
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should  not  be  giyen.^^  The  .instructions  should  not  single  out  evi- 
dence for  the  consideration  of  the  jury,  without  stating  any  proposi- 
tion of  law.^'  "Where  the  state  has  offered  evidence  tending  to  show 
sanity,  it  has  an  equal  right  with  the  accused  to  have  its  theory  on 
this  issue  presented  to  the  jury.^* 

Cautionary  Instructions.  —  It  has  been  held  that  the  court  may,  in  its 
instructions,  caution  the  jury  to  examine  the  defense  of  insanity  with 
great  care,  lest  an  ingenious  counterfeit  of  such  infirmity  shall  furnish 
immunity  to  guilt,^^  but  such  an  instruction  should  not  be  so  framed 
as  to  cast  discredit  upon  the  defense.^^ 


Smith  V.  state,  182  Ala.  38,  62  So.  184 
(by  a  statute  governing  the  subject) ; 
Maxwell  v.  State,  89  Ala.  150,  7  So. 
824.  Cal.— People  v.  Wells,  145  Gal. 
138,  78  Pac.  470;  People  v.  Wreden,  59 
Cal.  392. 

[a]  For  instructions  sufBciently  fav- 
orable to  accused,  see  State  v.  Clancy 
(Nev.),  147  Pac.  449. 

[b]  An  instruction  to  the  effect  that 
the  evidence  introduced  to  establish  in- 
sanity is  not  "sufBcient  if  it  merely 
shows  it  to  have  been  probable.  The 
proof  must  be  such  as  to  overcome  the 
legal  presumption  of  sanity;  it  niiust 
satisfy  you  he  is  insane,"  requires  of 
the  defendant  more  than  a  preponder- 
ance of  the  evidence  to  maintain  this 
defense,  and  is  therefore  erroneous. 
Keleh  v.  State,  55  Ohio  St.  146,  45  N. 
E.  6,  60  Am.  St.  Eep.  680,  39  L.  E.  A. 
737. 

[c]  Conjunctive  Instruction.  —  An 
instruction  that  an  accused  should  be 
acquitted,  if  at  the  time  of  committing 
the  act,  he  was  unable  to  distinguish 
right  from  wrong,  and  had  no  under- 
standing of  the  character  and  conse- 
quence of  the  act  and  no  power  of  will 
to  abstain  from  it,  is  erroneous  since 
it  requires  the  three  conditions  to  exist, 
whereas  any  one  of  the  conditions-  is  a 
sufficient  ground  of  acquittal.  State  v. 
Kelley,  74  Vt.  278,  52  Atl.  434. 

22.  Ala.— Granberry  v.  State,  184 
Ala.  5,  63  So.  975;  Johnson  v.  State, 
169  Ala.  10,  53  So.  769;  Perry  v.  State, 
87  Ala.  30,  6  So.  425.  Cal.— People  v. 
Smith,  57  Cal.  130.  Tenn. — Johnson  v. 
State,  100  Tenn.  254,  45  S.  W.  436; 
Spence  v.  State,  15  Liea  538.  Tex. 
Griffith  V.  State,  47  Tex.  Crim.  64,  78 
S.  W.  347;  Stewart  v.  State  (Tex. 
Crim.),  77  S.  W.  791. 

[a]  Evidence  Requiring  Instruction 
on  Insanity. — An  objection  that  no  in- 
atruction   on  insanity   was  given   will 


not  be  sustained  in  the  absence  of  evi- 
dence to  prove  insanity  on  the  part  of 
the  defendant.  Hopkins  v.  State,  4 
Okla.  Crim.  194,  108  Pac.  420. 

[b]  Evidence  that  the  accused  was 
of  a  lower  order  of  intellect  than  other 
members  of  his  family  was  not,  of  it- 
self, sufficient  to  impose  upon  the  court 
the  duty  of  charging  the  jury  on  the 
question  of  insanity.  Powell  v.  State, 
37  Tex.  348. 

[c]  Where  there  was  no  testimony 
of  defendant  being  insane,  except  a 
year  or  some  other  unspecified  time 
after  the  act  for  which  he  was  tried, 
instructions  as  to  insanity  as  a  defense 
were  abstract.  Granberry  v.  State,  184 
Ala.  5,  53  So.  975. 

fd]  For  instructions  held  not  to  be 
objectionable  as  being  abstract,  see 
Mizell  V.  State,  184  Ala.  16,  63  So. 
1000. 

23.  James  v.  State  (Ala.),  69  So. 
56,9. 

24.  Witty  V.  State  (Tex.  Crim.),  171 
S.  W.  229. 

25.  People  v.  Bundy,  168  Cal.  777, 
145  Pac.  537;  People  v.  Hettick,  126 
Cal.  425,  58  Pac.  918;  People  v.  McCar- 
thy, 115  Cal.  255,  46  Pac.  1073;  People 
V.  Larrabee,  115  Cal.  158,  46  Pac.  922; 
People  V.  Blumberger,  45  Cal.  650.  Al- 
though it  has  been  held  that  such  an 
instruction  is  not  approved  in  prac- 
tice. People  V.  Nihell,  144  Cal.  200,  77 
Pac.  916;  People  v.  Suesser,  142  Cal. 
354,  75  Pac.  1093;  People  v.  Manoogian, 
141  Cal.  592,  75  Pac.  177;  People  v. 
Methever,  132  Cal.  326,  64  Pac.  481. 
Compare  Mareeau  v.  Travelers'  Ins.  Co., 
101  Cal.  338,  35  Pac.  866,  36  Pac.  813. 

26.  State  v.  Barry,  11  N.  D.  428,  92 
N.  W.  809. 

|"a]  In  Aszman  v.  State,  123  Ind. 
347,  24  N.  E.  123,  8  L.  E,  A.  33,  it 
was  said  that  the  court  "did  not  "re- 
gard with  favor  any  statements  by  the 
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Instructions  as  to  Verdict. —  By  virtue  of  statute  in  some  jurisdictions 
when  the  defense  in  a  criminal  case  is  the  insanity  of  the  defendant, 
the  jury  must  be  instructed,  if  they  acquit  him  on  that  ground,  to 
state  the  fact  with  their  verdict.^' 

Instructions  as  to  Proceedings  After  Aociuittal. —  It  has  been  held  un- 
necessarj'^  for  the  court  to  give  a  requested  instruction  as  to  the  pro- 
cedure which  follows  in  the  event  a  person  charged  with  a  crime  is 
acquitted  on  the  sole  ground  that  he  was  insane  at  the  time  of  the 
commission  of  the  aet.^* 

5.  Verdict.^^  —  If  it  appears  from  the  evidence  that  the  defendant 
did  the  act  charged  as  constituting  the  offense,  but  at  the  time  of  its 
commission  he  was  insane,  under  some  statutes  the  jury  is  required 
to  render  a  special  verdict  to  the  effect  that  the  defendant  is  not 
guilty  by  reason  of  insanity.^" 


trial  court  which  are  designed  to  cast 
discredit  or  suspicion"  upon  the  de- 
fense of  insanity  where  made  in  ap- 
parent good  faith. 

[b]  In  a  prosecution  for  murder, 
where  the  defense  interposed  is  that 
the  homicide  was  committed  after  an 
assault  by  the  deceased  upon  the  ac- 
cused of  so  aggravated  a  nature  as  to 
render  the  accused  temporarily  insane, 
the  testimony  offered  in  support  of  the 
defense  should  be  treated  with  the 
same  respect  as  that  offered  to  estab- 
lish any  other  fact,  and  the  use  of  lan- 
guage in  the  charge  to  the  jury  which 
is  well  calculated  to  impress  upon  them 
the  view  that  the  defense  of  insanity 
is  unworthy  of  consideration  is  rever- 
sible error.  People  v.  Holmes,  111 
Mich.  364,  69  N.  W.  501. 

[c]  When  there  is  no  evidence  tend- 
ing to  show  a  simulation  of  insanity,  a 
direction  to  the  jury  to  be  careful  not 
to  "suffer  an  ingenious  counterfeit  of 
the  malady  to  furnish  -  protection  to 
guilt,"  is  misleading  and  prejudicial. 
Sharkey  v.  State,  4  Ohia  C.  C.  101,  2 
Ohio  C.  D.  443,  22  Wkly.  L.  Bui.  204, 
10  Ohio  Dec.  (Eeprint)   609. 

27.  Ark.— Dig.  of  St.,  §2418.  Fla. 
Scott  V.  State,  64  Fla.  490,  60  So.  355; 
Williams  «.  State,  45  Tla.  128,  34  Pac. 
279,  form  of  instruction.  Neb. — Eev. 
St.,  1913,  §9139.  N".  T.  €ode  Grim. 
Proc,  §454;  People  v.  Eice,  159  N".  Y. 
400,  407,  54  N.  E.  48;  People  v.  Chanler, 
133  App.  Div.  159,  117  N.  Y.  Supp.  322. 
Okla.— Snyder 's  St.,  §6884;  Adair  v. 
State,  6  OHa.  Ctim.  284,  118  Pac.  416, 
44  L.  E.  A.  (N.  S.)  119.  Ore.— State  v. 
Branton,  33  Ore.  533,  56  Pac.  267. 

See  generally  the  title  "Verdict." 
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28.  Ooppenhaver  v.  State,  160  Ind. 
540,  67  N.  E.  453. 

[a]  In  State  v.  Eobinson,  27  S.  C. 
615,  4  ff.  E.  570,  it  was  held  that  the 
judge  having  fully  instructed  the  jury 
as  to  the  law  of  insanity  and  their 
duty  to  acquit  the  prisoner,  if  insane 
when  he  committed  the  homicide,  did 
not  err  in  refusing  to  instruct  them 
that  the  court  was  authorized  to  send 
the  prisoner  to  the  asylum  if  found  by 
their  verdict  to  be  non  compos.  This 
was  a  matter  with  which  the  jury  had 
no  concern. 

As  to  procedure  after  acquittal,  see 
infra,  VIII,  E. 

29.  See  generally  the  title  "Ver- 
dict." 

30.  U.  S.— Brown  v.  Urquhal-t,  139 
Fed.  846,  WasTiington  statute.  Ala. 
Code,  1907,  §7177;  Maxwell  v.  State, 
89  Ala.  150,  7  So.  824;  Perry  v.  State, 
87  Ala.  30,  6  So.  425.  Ariz.— Penal 
Code,  1913,  §1084.  Ark.— Dig.  of  St., 
§2418.  Cal.- Penal  Code,  §1151.  Del. 
Eev.  Laws,  1893,  ch.  397,  §1.  D.  C. 
Ann.  Code,  1910,  §927.  Fla.— Gen.  St., 
1900,  §3992;  Johnson  v.  State,  57  Fla. 
18,  49  So.  40.  Idaho.— 2  Rev.  Code,  1908, 
§7919.  ni.— Eev.  St.,  1913,  ch.  38,  §12; 
People  V.  Gavrilovich,  265  111.  11,  106 
N.  E.  521.  Ind.— Burns'  Ann.  St.,  1914, 
§2071a.  Kan.— Laws,  1911,  ch.  299,  §5; 
In  re  Beebe,  92  Kan.  1026,  142  Pac. 
269;  In  re  Clark,  86  Kan.  539,  121  Pae. 
492,  Ann.  ,Cas.  1913C,  317,  39  L.  E.  A. 
fN.  S.)  680.  Me.— Eev.  St.,  1903,  ch. 
138,  §2.  Md.— See  Gen.  Laws,  1904, 
art.  59,  §4.  Mich.— Howell 's  St.,  §15125. 
Minn.— Eev.  Laws,  1909,  §5376.  Miss. 
Code,  1906,  §1540;  Caffey  v.  State,  78 
Miss.  645,  29  So.  396.    Mo.— Bev.  St., 
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Effect  of  General  Verdict  of  Guilty.  —  A  verdict  of  guilty  determines 
the  question  of  sanity  at  the  time  of  the  commission  of  the  offense." 
D.  New  Trial.  —  New  trial  is  fully  treated  elsewhere  in  this  work.^^ 
B.  Commitment  Upon  AcQuiTTAii  on  Ground  op  Insanity.'^ 
Where  the  accused  is  acquitted  on  the  ground  of  insanity  at  the  time 
of  the  commission  of  the  offense,  provision  is  generally  made  by  statute 
that  the  court,  if  it  deems  the  discharge  of  such  person  dangerous 
to  the  public  peace  or  safety  by  reason  of  continued  mental  incompe- 
tency, may  order  him  committed  to  an  institution  for  the  insane  or 
other  place  of  confinement  until  his  sanity  is  restored  or  until  the 
further  order  of  the  court,  or  he  is  discharged  according  to  law.'* 


1909,  §5210;  State  v.  Crane,  202  Mo. 
54,  100  S.  W.  422;  State  v.  Church,  199 
Mo.  605,  98  S.  W.  16.  N.  Y.— Code 
■Crim.  Proc,  §454.  Pa. — Com.  v.  Molten, 
230  Pa.  399,  79  Atl.  638;  Luken's  Peti- 
tion, 11  Pa.  Dist.  146. 

[a]  And  while  it  would  not  be  com- 
petent for  a  jury  to  withhold  a  verdict 
of  not  guilty  on  a  reasonable  doubt  of 
insanity,  though  they  were  unable  to 
find  specially,  as  required  by  statute 
that  the  prisoner  was  insane,  yet  where 
they  agree  that  the  prisoner  was  in- 
sane, and  that  he  would  have  been 
guilty  if  not  so,  they  are  at  liberty,  if 
they  choose,  to  find  that  fact  specially; 
and  such  a  verdict  when  rendered,  will 
not  be  treated  as  unauthorized.  Under- 
wood V.  People,  32  Mich.  1,  20  Am.  Eep. 
633. 

[b]  A  verdict  in  a  prosecution  for 
murder  finding  the  defendant  not  guilty 
but  finding  that  he  killed  the  decedent 
at  the  time  and  place  charged  in  the 
indictment,  and  finding  that  defendant 
was  insane  at  the  time  he  committed 
the  act,  is  insufScient  to  warrant  the 
conclusion  that  the  jury  found  him  not 
guilty  because  he  was  insane  and  for 
that  reason  only.  Morgan  v.  State,  179 
Ind.  300,  101  N.  E.  6. 

[c]  Effect  of  Special  Verdict  of  In- 
ganlty  in  Criminal  Case. — (1)  A  special 
verdict  of  insanity  in  a  criminal  case 
is  just  as  effectual  in  establishing  ju- 
dicially the  fact  of  a  person's  insan- 
ity, as  if  it  had  been  found  upon  in- 
quisition under  a  formal  writ  de  luna- 
tieo  inquirendo.  Hadaway  v.  Smith, 
71  Md.  319,  18  Atl.  589.  (2)  It  is  con- 
clusive of  the  fact  of  insanity  up  to 
the  time  to  which  it  refers.  Com.  v. 
Bennett,  18  Phila.  432.  And  see  In  re 
Brown,  39  Wash.  160,  81  Pac.  552,  109 
Am.  St.  Eep.  868,  1  L.  E.  A.  (N.  S.) 
504,  4  Ann.  Cas.  488.    (3)  A  verdict  of 


not  guilty  by  reason  of  insanity  is  by 
statute  made  the  basis  of  a  judgment 
committing  the  defendant  to  an  insane 
asylum.  Maxwell  «;.  State,  89  Ala.  150, 
7  So.  824. 1  As  to  commitment  after  ac- 
quittal because  of  insanity,  see  infra, 
VIII,  E. 

31.  Stover  V.  Com.,  92  Va.  780,  22 
S.  E.  874. 

[a]  General  verdict  of  guilty  con- 
eludes  the  special  plea  of  insanity  as 
well  as  a  plea  of  not  guilty.  French  v. 
State,  93  Wis.  325,  67  N.  W.  706. 

32.  See  the  title  "New  Trial." 

[a]  A  new  trial  will  not  be  granted 
upon  the  ground  of  newly  discovered 
evidence  of  the  insanity  of  the  defend- 
ant, where  such  insanity  had  not  been 
pleaded  as  a  defense  and  is  irrelevant 
to  the  issues.  Hopkins  v.  State,  180 
Ind.  293,  102  N.  B.  851;  Donahue  v. 
State,  165  Ind.  148,  74  N.  E.  996. 

33.  As  to  commitment  generally  of 
insane  persons  charged  with  crime,  see 
supra,  V,  B. 

34.  See  generally  the  statutes,  and 
the  following:  Ala.— Code,  1907,  §7187; 
Porter  v.  State,  135  Ala.  51,  33  So. 
^94.  Cal.— Penal  Code,  §1370.  Del. 
Eev.  Code,  1893,  ch.  397,  §§1,  2.  D.  C. 
Ann.  Code,  1910,  §927.  Fla.— Gen.  St., 
1906,  §3992.  Ga.— Pfenal  Code,  1910, 
§§976,  977;  Flanagan  v.  State,  103  Ga. 
619,  30  S.  E.  550.  Idaho.— Eev.  Codes, 
1908,  §8197.  ni.— Eev.  St.,  1913,  ch. 
38,  §12;  People  v.  Gavrilovieh,  265  111. 
11,  106  N.  E.  521.  Ind.— Burns'  Ann. 
St.,  1914,  §2071b.  Kan.— Laws,  1911, 
ch.  299,  §5.  In  re  Beebe,  92  Kan.  1026, 
142  Pac.  269;  In  re  Clark,  86  Kan. 
539,  121  Pac.  492,  Ann.  Oas.  1913C,  317, 
39  L.  E.  A.  (N.  S.)  680.  La.— Eev.  St., 
§993;  Interdiction  of  Gasquet,  136  La. 
957,  68  So.  89;  State  ex  rel.  Kennedy 
V.  Criminal  Sheriff,  48  La.  Ann.  1230, 
20   So.   749.     Me.— Eev.   St.,   1903,   eh. 
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In  such  case,  the  court  may  order  a  jury  to  be  summoned  to  inquire 
whether  the  defendant  is  still  insane,'^  though  the  question  has  been 


138,  §2.  Md.— Pub.  Gen.  St.,  1904,  art. 
59,  §4;  Devilbiss  v.  Bennett,  70  Md. 
554,  17  Atl.  502.  Mass.— Acts,  1909, 
eh.  504,  §104.  Mich.— Howell 's  St., 
§15125.  Minn.— Eev.  Laws,  1909, 
§5376;  Northfoss  v.  "Welch,  116  Minn. 
62,  133  N.  W.  82,  36  L.  E.  A.  (N.  S.) 
578.  Miss.— Code,  1906,  §1540;  Caffey 
v.  State,  78  Miss.  645,  29  So.  396.  Mo. 
Eev.  St.,  1909,  §§5209,  5210;  State  v. 
Klinger,  46  Mo.  224.  Neh.— Eev.  St., 
1913,  §9139.  Nev.— Eev.  Laws,  1912, 
§7217.  N.  Y.— Code  Crim.  Proc,  §§454, 
659;  People  v.  Ohanler,  196  N.  Y.  525, 
89  N.  E.  1109,  25  L.  E.  A.  (N.  S.)  946, 
affirming  133  App.  Div.  159,  117  N.  Y. 
Supp.  322;  People  v.  Lamb,  118  N.  Y. 
Supp.  389;  People  ex  rel.  Forrester  v. 
Sheriff  of  N.  Y.  County,  114  App.  Div. 
861,  100  N.  Y.  Supp.  193;  People  ex  rel. 
Peabody  v.  Baker,  59  Misc.  359,  110  N. 
Y.  Supp.  848;  People  v.  Ehinelander,  2 
N.  Y.  Crim.  335;  People  ex  rel.  Mooney 
V.  "Walsh,  21  Abb.  N.  C.  299,  15  Civ. 
Proo.  19,  1  N.  Y.  Supp.  143.  N.  C. 
Eev.,  1905,  §§4617,  4618;  In  re  Boyett, 
136  N.  C.  415,  48  S.  E.  789,  103  Am. 
St.  Eep.  944,  1  Ann.  Cas.  729,  67  L.  E. 
A.  972.  Ohio. — Page  &  Adams  Gen. 
Code.  §§13679,  13612.  Pa.— Com.  v.  En- 
drukat,  17  Pa.  Dist.  244,  35  Pa.  Co.  Ct. 
571;  Baranoski's  Case,  9  Pa.  Co.  Ot. 
264.  TJtah.— Comp.  Laws,  1907,  §§5053, 
5057,  5059.  Wash.  —  State  ex  rel. 
Thompson  v.  Snell,  46  "Wash.  327,  89 
Pac.  931,  9  L.  E.  A.  (N.  S.)  1191;  In  re 
Brown.  39  "Wash.  160,  81  Pae.  552,  109 
Am.  St.  Eep.  868,  1  L.  E.  A.  (N.  S.) 
540,  4  Ann.  Cas.  488.  Cam. — Queen  v. 
Martin,  2  Nova  Scotia  .322. 

[a]  As  to  constitutionality  of  such 
statutes,  see  the  following:  Ind. 
Morgan  v.  State,  179  Ind.  300,  101  N. 
E.  6.  La. — Interdiction  of  Gasquet,  136 
La.  957,  68  So.  89.  Mich.— Underwood 
V.  People,  32  Mich.  1.  IT.  Y.— People 
ex  rel.  Peabody  v.  Chanler,  133  App. 
Div.  159,  117  N".  Y.  Supp.  33^,  affirmed, 
196  N.  Y.  525,  89  N.  E.  1109,  25  L.  E. 
A.  (N.  S.)  946;  People  ex  rel.  Peabody 
V.  Baker,  59  Misc.  359,  110  N.  Y.  Supp. 
848.  N.  C.—In  re  Boyett,  136  N.  C. 
415,  48  S.  E.  789,  103  Am.  St.  Eep.  944, 
1  Am.  Cas.  729,  67  L.  E.  A.  972.  Wash. 
In  re  Brown,  39  "Wash.  160,  81  Pac.  552, 
109  Am.  St.  Eep.  868,  1  L.  E.  A.  (N. 
S.)  540,  4  Axiu.  Caa.  48S. 
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[b]  The  presumption  is  that  one 
found  insane  at  the  time  of  the  com- 
mission of  the  offense  continues  in  the 
same  condition,  and  the  burden  is  upon 
him  to  show  to  the  contrary.  In  re 
Brown,  39  "Wash.  160,  81  Pac.  552,  109 
Am.  St.  Eep.  868,  1  L.  E.  A.  (N.  S.) 
540,  4  Ann.  Cas.  488.  See  also  Com.  ■». 
Bennett,  18  Phila.  (Pa.)  432.  As  to 
conclusiveness  and  effect  of  finding  of 
insanity  generally,  see  supra,  III,  J; 
IV,  B,  5,  c;  V,  A,  6,  c;  of  verdict  of 
not  guilty  by  reason  of  insanity,  see 
supra,  "VlII,  C,  5. 

[c]  Where  statute  does  not  specify 
a  particular  place  of  confinement,  it 
may  confine  them  in  a  prison.  In  re 
Brown,  39  Wash.  160,  81  Pac.  552,  109 
Am.  St.  Eep.  868,  1  L.  E.  A.  (N.  S.) 
540,  4  AnUf  Cas.  488,  ordinarily  in 
asylum  and  not  prison  so  called,  how- 
ever. 

[d]  In  Pennsylvania,  the  statute 
provides  for  an  order  that  he  be  kept 
in  "strict  custody,"  in  which  case  the 
keeper  of  institution  wherein  he  is  con- 
fined cannot  allow  him  to  leave  it  with- 
out a  keeper.  'Com.  «.  Bennett,  18 
Phila.   (Pa.)   432. 

[e]  Order  of  commitment  until  fur- 
ther order  of  court  is  not  void  for  un- 
certainty. In  re  Brown,  39  Wash.  160, 
81  Pac.  552,  109  Am.  St.  Eep.  868,  1 
L.  E.  A.  (N.  S.)  540,  4  Ann.  Cas.  488. 
As  to  order  of  commitment  of  insane 
persons  charged  with  crime,  see  supra, 
V,B. 

As  to  procedure  upon  his  restoration 
to  reason,  see  supra,  V,  B,  6. 

35.  See  generally  the  statutes,  and 
the  following:  Ariz.— Penal  Code,  1913, 
§1100.  Cal.— Penal  Code,  §1167.  Idaho. 
Eev.  Code,  1908,  §7934.  111.— People  v. 
Gavrilovich,  265  111.  11,  106  N.  B.  521. 
Mont.— Eev.  Code,  1907,  §9338. 

As  to  right  to  hearing  and  jury  trial 
on  the  question  of  alleged  present  in- 
sanity, "before  and  after  trial,  see  su- 
pra, "V,  B,  2. 

[a]  But  In  Kansas,  "the  statute 
makes  no  provision  for  any  hearing  as 
to  present  sanity  where  a  person  is 
aquitted  of  a  charge  of  crime  upon  the 
ground  of  insanity.  In  re  Beebe,  92 
Kan.  1026,  142  Pac.  269. 

[b]  In  Massachusetts,  upon  the  ac- 
quittal of  one  on  the  ground  of  insan- 
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held  one  exclusively  for  the  courl.^"  And  under  some  statutes  the 
jury  trying  the  accused  for  the  crime  charged  is  authorized  or  re- 
quired to  find  as  to  his  present  sanity  or  insanity.^' 


ity,  the  court  shall  order  him  commit- 
ted to  one  of  the  state  asylums  during 
his  natural  life,  without  examination  as 
to  his  then  mental  condition;  provision 
is  made,  however,  for  his  discharge  by 
the  governor  and  council,  when  they 
are  satisfied  that  he  is  no  longer  dan- 
gerous to  others.  Gleason  v.  Inhab.  of 
,  West  Boylston,  136  Mass.  489. 

[c]  In  Pennsylvania,  the  court  or 
law  judge  of  that  county  only  in  which 
there  could  be  a  lawful  trial  of  the 
prisoner,  has  jurisdiction  to  appoint  a 
commission  for  the  removal  to  the  hos- 
pital of  one  acquitted  of  a  crime  on  the 
ground  of  insanity.  Clarion  County  v. 
Western  Hospital,  111  Pa.  339,  3  Atl. 
97. 


[d]     To  authorize  a  commitment  the 

commission  must  find  the  accused  in- 
sane. A  mere  finding  that  he  was 
mentally  impaired  will  not  be  sufficient. 
People  V.  Sheriff  of  N.  Y.  County,  114 
App.  Div.  861,  100  N.  Y.  Supp.  193. 

36.  The  statute  restraining  prisoners 
who  are  acquitted  on  the  ground  of  in- 
sanity has  reference  solely  to  insanity 
existing  at  the  time  of  the  trial,  and 
then  it  is  a  question  exclusively  for 
the  determination  of  the  court,  with 
which  neither  the  jury  nor  counsel  have 
anything  to  do.  State  v.  Klinger,  46 
Mo.  224. 

37.  See  supra,  VIII,  C,  1. 
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For  further  references  and  cross-references  see  the  index  to  this 
work. 


I.  TERMINOLOGY.  —  INSOLVENCY.  —  Insolvency  is  a  condi- 
tion arising  either  where  a  man's  property  is  so  situated  that  it  cannot 
be  reached  by  process  of  law  and  subjected  without  his  consent  to 
the  payment  of  his  debts,^  or  because  the  value  of  the  debtor's  assets 


1.  Herrick  v.  Boret,  4  Hill  (N.  Y.) 
650;  Walkenshaw  v.  Perzel,  4  Eobt.  (N. 
T.)  426,  32  How.  Pr.  233. 

[a]  "A  man  may  be  fully  able  to 
pay  his  debts,  if  he  will,  and  yet  in 
the  eye  of  the  law  he  is  insolvent  if 
his  property  is  so  situated  that  it  can- 
not be  reached  by  process  of  law  and 
subjected,  without  his  consent,  to  the 
payment  of  his  debts.  To  say  that  a 
debtor  is  solvent,  when  his  entire  es- 
tate is  exempt  to  him  from  the  payment 


of  his  debts  and  cannot  be  subjected 
by  his  creditors  against  his  will,  would 
be  a  solecism.  Solvency  involves,  not 
only  the  ability  of  the  debtor  to  pay, 
but  the  ability  of  the  creditor  to  en- 
force payment  by  legal  process."  Pel- 
ham  V.  Chattahoochie  Grocery  Co.,  156 
Ala.  500,  47  So.  172. 

[b]  Solvency  "implies  as  well  the 
present  ability  of  the  debtor  to  pay 
out  of  his  estate  all  of  his  debts,  as 
also   such   attitude   of  his   property  as 
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is  less  than  his  liabilities,^  or  may  arise  because  of  a  general  inability 
on  the  part  of  a  debtor  to  pay  obligations  as  they  become  due  in  the 
regular  course  of  business.^     It  has  also  been  defined  generally,  as 


that  it  may  be  reached  and  subjected 
to  process  of  law,  without  his  consent, 
to  the  payment  of  such  debts."  Mitch- 
ell V.  Bradstreet  Co.,  116  Mo.  226,  22  S. 
W.  358,  38  Am.  St.  Rep.  592,  724,  20 
L.  E.  A.  138,  142. 

[c]  "Insolvency  Is  a  fact,  and  not 
a  matter  of  definition  or  rule  of  law." 
Eae  V.  M 'Donald,  13  Ont.  (Can.)  352. 

As  to  definition  under  the  Bajikruptcy 
Act,  see  the  act  itself. 

2.  Cal.— French  Bank  Case,  53  Cal. 
495,  506.    Ga.— Cohen  v.  Parish,  100  Ga. 

335,  28  S.  E.  122.  N.  Y.— French  v. 
Andrews,  81  Hun  272,  30  N.  Y.  Supp. 
796. 

[a]  This  is  the  general  and  popular 
meaning  of  the  term.  Toof  v.  Martin, 
13  Wall.  (U.  S.)  47,  20  L.  ed.  481;  Eing 
V.  Chas.  Vogel  Paint  &  Glass  Co.,  44 
Mo.  App.  111.  See  also:  Kan. — Avery 
r.  Moore,  87  Kan.  337,  124  Pac.  173. 
Mont.— Stadler  v.  First  Nat.  Bank,  22 
Mont.  190,  217,  56  Pac.  Ill,  74  Am. 
St.  Eep.  582.  Wis.— Shaw  v.  Gilbert, 
111  "Wis.  165,' 86  N.  W.  188. 

[b]  Under  the  Iiouisiana  statute, 
being  in  "insolvent  circumstances"  is 
that  the  whole  property  and  credits  are 
not  equal  in  amount,  at  a  fair  appraise- 
ment,, to  the  debts  due  by  the  party. 
State  Nat.  Bank  v.  New  Orleans  Brew. 
Assn.,  49  La.- Ann.  934,  22  So.  48;  Ken- 
nedy V.  New  Orleans  Sav.  Inst.,  36  La. 
Ann.  1, 

3.  U.  S. — Cunningham  v,  Norton,  125 
U.  S.  77,  8  Sup.  Ct.  804,  31  L.  ed.  624; 
Butcher  v.  Wright,  94  V.  S.  553,  24  L. 
ed.  130;  Toof  v.  Martin,  13  Wall.-  47, 
20  L.  ed.  481.  Ala. — Alabama  Central 
E.   Co.  V.  Stokes,  157  Ala.  202,  47  So. 

336.  Cal. — Euggles  v.  Cannedy,  127  Cal. 
290,  53  Pao.  911,  916,  59  Pac.  827,  46 
L.  E.  A.  371;  In  re  Eamazzina,  110  Cal. 
4S8,  42  Pac.  970.  Colo.— Walton  v. 
First  Nat.  Bank,  13  Colo. '265,  272,  22 
Pac.  440,  16  Am.  St.  Eep.  200,  5  L.  E. 
A.  765.  Dak.— First  Nat.  Bank  v.  Dick- 
son, 5  Dak.  286,  40  N.  W.  351.  Ga. 
Clarke  v.  Ingram,  107  Ga.  565,  582,  33 
S.  E.  802.  111.— Best  v.  Fuller  &  Fuller 
Co.,  185  111.  43,  56  N.  E.  1077.  Ind. 
Ter. — Foster  v.  McAlester,  3  Ind.  Ter. 
307,  58  S.  W.  679.  la.— Bloomfield 
Woolen  Mills  v.  State  Bank  of  Bloom- 
field,  101  Iowa  181,  70  N.  W.  115;  State 
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V.  Cadwell,  79  Iowa  432,  448,  44  N.  W. 
700.  JESan.— State  v.  Myers,  54  Kan, 
206,  215,  38  Pac.  296.  Ky.— Hull  v. 
Evans,  22  Ky.  L.  Eep.  1118,  59  S.  W. 
851.  Me. — Morey  v.  Milliken,  86  Me, 
464,  474,  30  Atl.  102.  Md.— Strouse  v. 
American  Credit  Indemnity  Co.,  91  Md. 
244,  46  Atl.  328,  1063;  Willison  v.  First 
Nat.  Bank,  80  Md.  196,  30  Atl.  749; 
Castleberg  v.  Wheeler,  68  Md.  266,  12 
Atl.  3.  Mass. — Chipman  v.  McClellan, 
159  Mass.  363,  34  N.  E.  379;  Thompson 
V.  Thompson,  4  Gush.  127;  Lee  v.  Kil- 
burn,  3  Gray  594;  Vennard  v.  McCon- 
nell,  11  Allen  555,  561.  Mich.— Stone 
V.  Dodge,  96  Mich.  514,  56  N.  W.  75,  21 
L.  E.  A.  280;  Muuson  v.  Ellis,  58  Mich. 
331,  25  N.  W.  305..  Minn.— -Corliss  v. 
Jewett,  36  Minn.  364,  31  N.  W.  362; 
Daniels  v.  Palmer,  35  Minn.  347,  29  N. 
W.  162;  Brackett  v.  Eich,  23  Minn.  485, 
23  Am.  Eep.  703.  Mo. — State  v.  Dar- 
rah,  152  Mo.  522,  54  S.  W.  226;  State 
V.  Burlingam'e,  146  Mo.  207,  48  S.  W. 
72;  Mitchell  -0.  Bradstreet  Co.,  116  Mo. 
226,  22  S.  W.  358,  724,  38  Am.  St.  Bep. 
592,  20  L.  E.  A.  138.  Mont.— Stadler 
V.  First  Nat.  Bank,  22  Mont.  190,  56 
Pac.  Ill,  74  Am.  St.  Eep.  582.  Neb. 
Adler  &  Sons  Clothing  Co.  v.  Hellman, 
55  Neb.  266,  75  N.  W.  877.  N.  J.— Ee- 
gina  Music  Box  Co.  v.  Otto  &  Sons,  65 
N.  J.  Eq.  582,  56  Atl.  715;  Ft.  Wayne 
Elec.  Light  Corp.  ■  v.  Franklin  Elec. 
Light  Co.,  57  N.  J.  Eq.  7,  12,  41  Atl. 
217;  National  Bank  of  Metropolis  v. 
Sprague,  21  N.  J.  Eq.  530.  N.  T. 
Brown  v.  Montgomery,  20  N.  Y.  287,  75 
Am.  Dec.  404;  Brouwer  v.  Harbeck,  9 
N.  Y.  589;  Joseph  v.  EafE,  82  App.  Div, 
47,  81  N.  Y.  Supp.  546;  French  v.  An- 
drews, 81  Hun  272,  30  N.  Y.  Supp.  796. 
Ohio. — Mitchell  v.  Gazzam,  12  Ohio  315, 
Ore. — Sabin  v.  Columbia  Fuel  Co.,  25 
Ore.  15,  34  Pac.  "692,  35  Pac.  854,  42 
Am.  St.  Eep.  756.  Pa.— Mueller  v.  Mon- 
ongahela  Fire  Clay  Co.,  183  Pa.  450,  38 
Atl.  1009;  Levan's  Appeal,  112  Pa.  294, 
3  Atl.  804.  S.  C— Akers  v.  Eowan,  33 
S.  C.  451,  12  S.  E.  165,  10  L.  E.  A.  705. 
Tenn. — Minton  v.  Stahlman,  96  Tenn. 
98,  34  S.  W.  222.  Tex.— Langham  v. 
Lanier,  7  Tex.  Civ.  App.  4,  26  S.  W. 
255.  Vt.— Amsden  v.  Pitch,  67  Vt.  522, 
32  Atl.  478;  Dewey  v.  St.  Albans  Trust 
Co.,  56  Vt.  476,  48  Am.  Eep.  803,   Va, 
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the  insufficiency  of  the  entire  property  or  assets  of  an  individual  or 
corporation  to  pay  his  or  its  dehts.* 


McArthur  v.  Chase,  13  Va.  683,  692. 
Wis. — Kingsley  v.  Merrill,  122  Wis.  185, 
99  N.  W.  1044,  67  L.  E.  A.  200,  2  Ann. 
Cas.  748;  Martin  v.  Anderson,  111  Wis. 
387,  87  N.  W.  226;  Barnes  v.  National 
Bank,  97  Wis.  16,  71  N.  W.  602.  Eng. 
Eeg.  V.  Saddlers  Co.,  4  B.  &  S.  1059,  116 
B.  C.  L.  1059;  Shone  v.  Lucas,  3  Dowl. 
&  E.  218,  16  E.  C.  L.  166;  Moss  v. 
Smith,  1  Campb.  489,  352,  note.  Can. 
Empire  Sash  &  Door  Co.  v.  Maranda,  21 
Man.  605;  Eae  v.  M 'Donald,  13  Ont. 
352;  Sirois  v.  Beaulien,  13  Quebec  L. 
293. 

[a]  But  see  Mensing  v.  Atchison 
(Tex.  Civ.  App.),  26  S.  W.  509,  that 
"an  inability  to  promptly  pay  debts 
as  they  mature  may  not  be  satisfactory 
evidence  of  insolvency.  It  is  a  circum- 
stance to  be  considered,  but  it  does  not 
follow  from  this  that  the  debtor  is  in- 
solvent. He  may  be  unable  to  pay  his 
debts  out  of  funds  at  his  command  as 
they  mature,  but  he  may  own  property 
subject  to  execution  greatly  in  excess 
of  his  liabilities." 

[b]  "Insolvency"  and  "inability 
to  pay"  are  not  synonymous.  Walken- 
shaw  V.  Perzel,  4  Eobt.  (N.  Y.)  426,  32 
How.  Pr.  233. 

[c]  "Insolvency  Is  a  term  of  no 
definite  uniform,  meaning.  It  is,  per- 
haps, more  often  than  otherwise  under- 
stood to  signify  inability  to  pay  all  of 
one's  debts."  Herald  v.  Scott,  2  Ind. 
55.  See  also  French  Bank  Case,  53  Cal. 
495;  Eogers  v.  Thomas,  20  Conn.  53. 

[d]  The  tenn  is  used  in  this  sense 
"when  traders  and  merchants  are  said 
to  be  insolvent."  U.  S. — Cunningham 
V.  Norton,  125  U.  S.  77,  8  Sup.  Ct.  804, 
31  L.  ed.  624;  Toof  v.  Martin,  13  Wall. 
47,  20  L.  ed.  481.  Ala. — Alabama  Cen- 
tral E.  Co.  V.  Stokes,  157  Ala.  202,  47 
So.  336.  Mo.— Eing  v.  Chas.  Vogel  Paint 
&  Glass  Co.,  44  Mo.  App.  111.  Mont. 
Stadler  v.  First  Nat.  Bank,  22  Mont. 
190.  56  Pac.  Ill,  74  Am.  St.  Eep.  582. 
Vt.— Dewey  v.  St.  Albans  Trust  Co.,  56 
Vt.  476,  48  Am.  Eep.  803.  Eng.— Bayly 
V.  Schofield,  1  Maule  &  S.  338,  105  Eng. 
Eeprint  127.  Can. — Empire  Sash  & 
Door  Co.  V.  Maranda,  21  Man.  605. 

[e]  The  term  when  applied  to  others 
than  bankers,  traders,  etc.  (as  for  in- 
stance, a  physician)  has  a  less  restricted 


meaning.  Williamson  v.  Hatch,  55  Minn. 
344,   57  N.  W.  56. 

[f]  "Under  the  English  Bankrupt 
Act,  the  phrase  insolvent  circumstances, 
is  construed  to  mean  an  inability  to 
pay  in  the  ordinary  course,  as  persons 
carrying  on  trade  usually  do."  Dewey 
V.  St.  Albans  Trust  Co.,  56  Vt.  476,  48 
Am.  Eep.  803,  citing  Bayly  v.  Schofield, 
1  Maule  &  S.  338,  349,  105  Eng.  Ee- 
print 127;  Shone  v.  Lucas,  3  D.  &  E. 
218,  16  E.  C.  L.   166. 

[g]  "The  test  of  a  trader's  insolv- 
ency is  inability  to  pay  his  debts  in  the 
ordinary  course,  not  inability  to  raise 
the  money  for  them  in  the  ordinary 
course."  Stadler  v.  First  Nat.  Bank  of 
Helena,  22  Mont.  190,  217,  56  Pac.  Ill, 
74  Am.  St.  Eep.  582,  quoting  from  Pea- 
body  V.  Knapp,  153  Mass.  242,  26  N.  E. 
696. 

4.  U.  S. — Citizens'  Bank  &  Tr.  Co. 
V.  Union  Mining  &  Gold  Co.,  106  Fed. 
97;  In  re  Glen  Iron  Works,  17  Fed.  324. 
Ala. — Alabama  Central  K.  Co.  v.  Stokes, 
157  Ala.  202,  47  So.  336.  Ind.  Ter. 
Noble  V.  Worthy,  1  Ind.  Ter.  458,  469, 
45  S.  W.  137.  la.— McKowu  v.  Furga- 
son,  47  Iowa  636.  Me. — Morey  i;.Milli- 
ken,  86  Me.  464,  474,  30  Atl.  102.  Neb. 
Adler  &  Sons  Cloth.  Co.  v.  Hellman,  55 
Neb.  266,  291,  75  N.  W.  877.  N.  Y. 
Van  Eiper  v.  Poppenhausen,  43  N.  Y. 
68,  75;  Curtis  v.  Leavitt,  15  N.  Y.  9, 
199;  Leitch  v.  Hollister,  4  N.  Y.  211, 
215;  Higgins  v.  Worthington,  12  App. 
Div.  361,  42  N.  Y.  Supp.  737;  Lodi 
Chemical  Co.  v.  Chas.  H.  Pleasants  Co., 
25  Misc.  97,  54  N.  Y.  Supp.  668;  Mar- 
ket Natl.  Bank  v.  Pacific  Nat.  Bank, 
30  Hun  50;  Marsh  v.  Duuckel,  25  Hun 
167.  N.  C— Silver  Val.  Min.  Co.  v. 
North  Carolina  Smelt.  Co.,  119  N.  C. 
417,  25  S.  E.  954.  Ore.— Sabin  v.  Col- 
umbia Fuel  Co.,  25  Ore.  15,  28,  34  Pac. 
692,  35  Pae,  854,  42  Am.  St.  Eep.  756. 
S.  C. — Miller  v.  Southern  Land  &  L. 
Co.,  53  S.  C.  364,  31  S.  E.  281;  Mitchell 
V.  Mitchell,  42  S.  C.  475,  483,  20  S.  E. 
405;  Akers  v.  Eowan,  33  S.  C.  451,  12 
S.  E.  165,  10  L.  E.  A.  705.  Tex.— San 
Antonio  Hdw.  Co.  v.  Sanger  (Tex.  Civ. 
App.),  151  S.  W.  1104.  Utah.— Eogers 
V.  Ogden  Bldg.  &  Sav.  Assn.,  30  Utah 
188,  83  Pac.  754.  Vt.— Dewey  v.  St.  Al- 
bau's  Trust  Co.,  56  Vt.  476,  48  Am. 
Eep.  803.    W.  Va. — Weigand  v.  Alliance 
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Whether  the  term  insolvent  is  applied  t«  the  condition  «f  a  decedent's 
estate,  or  to  the  financial  status  of  a  living  person,  its  signification  is 
the  same.^ 

Debts.  —  The  word  "debts"  should  be  taken  in  its  popular,  rather 
than  in  its  legal  sense,  and  is  synonymous  with  "claims."^ 

II.  OPERATION  AND  EFFECT.  —  So  long  as  there  is  no  nation- 
al bankrupt  act,  each  state  has  full  authority  to  pass  insolvent  laws 
binding  persons  and  property  within  its  jurisdiction,^  and  a  state  may 
during  the  life  of  a  national  bankrupt  law,  enact  insolvent  laws  that 
are  not  in  conflict  with,®  or  that  reach  cases  not  covered  by  the  federal 
statute,®  provided  they  do  not  impair  the  obligation  of  contracts." 


Supply  Co.,  44  W.  Va.  133,  156,  28  S.  E. 
803;  Wolf  V.  McGugin,  87  W.  Va.  552, 
16  S.  E.  797.  Wis.— Kingsley  v.  Mer- 
rill, 122  Wis.  185,  99  N.  W.  1044,  67  L. 
E.  A.  200.  Wye— Harle-Haas  Drug  Co. 
V.  Rogers  Drug  Co.,  19  Wyo.  35,  113 
Pac.  791,  798,  Ann.  Cas.  1913B,  181. 
Can. — Empire  Sash  &  Door  Co.  v.  Mar- 
anda,  21  Man.  605. 

[a]  "Insolvency  genesaUy  signifies 
insufficiency  of  assets  when  turned  into 
money  to  discharge  existing  indebted- 
ness. ' ' ,  Mueller  v.  Monongahela  Fire 
Clay  Co.,  183  Pa.  450,  457,  38  Atl.  1009. 

[b]  Insolvency  "is  not  the  mere  ab- 
sence of  property  liable  to  seizure  on 
execution."  It  is  the  owing  of  debts 
in  excess  of  the  value  of  the  debtor's 
tangible  property.  "Without  debts 
there  can  be  no  insolvency."  Bower- 
sox's  Appeal,  100  Pa.  434,  45  Am.  Eep. 
387.  See  also  Teitig  v.  Boesman,  12 
Mont.  404,  31  Pac.  371;  Marvin  v.  An- 
derson, 111  Wis.  387,  87  N.  W.  226. 

[c]  "When  a  corporation's  assets 
are  insufficient  for  the  payment  of  its 
debts,  and  it  has  ceased  to  do  business, 
or  has  taken  or  is  in  the  act  of  tak- 
ing a  step  which  will  practically  in- 
capacitate it  for  conducting  the  corpor- 
ate enterprise  with  reasonable  prospect 
of  success,  or  its  embarrassments  are 
such  that  early  suspension  Or  failure 
must  ensue,  then  such  corporation  must 
be  pronounced  insolvent."  Lyon- 
Thomas  Hardware  Co.  v.  Perry  Stove 
Mfg.  Co.,  86  Tex.  143,  165,  24  S.  W. 
25,  22  L.  E.  A.  802,  quoted  and  approved 
in  State  v.  Trinity  Life  &  Annuity  Soc. 
(Tex.  Civ.  App.),  127  S.  W.  1174. 

5.  Silver  Val.  Min.  Co.  v.  North 
Carolina  Smelt.  Co.,  119  N.  C.  417,  25 
S.  E.  954. 

6.  In  re  Brouillard,  20  E.  I.  617,  40 
Atl.  762.  See  also  Stokes  v.  Mason,  10 
E.  L  261. 


[a]  Under  the  Ehode  Island  statute 
"provable  debts"  include  claims  grow- 
ing out  of  trover,  replevin  or  any  tort. 
In  re  Brouillard,  20  K.  I.  617,  40  Atl. 
762. 

7.  Brown  v.  Smart,  145  U.  S.  454, 
12  Sup.  Ct.  958,  36  L.  ed.  773. 

8.  U.  S.— Tua  V.  Carriere,  117  tl.  S. 
210,  6  Sup.  Ct.  565,  29  L.  ed.  855;  Bald- 
win V.  Hale,  1  Wall.  223,  17  L.  ed.  531; 
Ogden  V.  Saunders,  12  Wheat.  213,  6  L. 
ed.  606;  St,urges  v.  Crowninshield,  4 
Wheat.  122,  4  L.  ed.  529;  Ex  parte 
Eames,  2  Story  322,  8  Fed.  Gas.  No. 
4,237.  Cal. — Herron  Co.  v.  Superior 
Court,.  136  Cal.  279,  68  Pac.  814,  89 
Am.  St.  Eep.  124.  Pa. — Hoover  v.  Ober, 
42  Pa.  Super.  308;  Citizens'  Nat.  Bank 
V.  Glass,  29  Pa.  Super.  125.  R.  I.— Lace  , 
V.  Smith,  34  E.  L  1,  82  Atl.  268;  Mer- 
rill V.  Bowler,  20  E.  I.  226,  38  Atl.  114. 
Vt. — Baldwin  v.  Buswell,  52  Vt.  57. 

[a]  The  Wisconsin  statute,  chs.  80, 
80a,  Sanb.  &  B.  Ann.  St.,  is  a  state 
insolvency  law.  Adams  v.  Hartzell,  18 
N.  D.  221,  119  N.  W.  635. 

9.  Cal. — 'Herron  Co.  v.  Superior 
Court,  136  Cal.  279,  68  Pac.  814,  89  Am. 
St.  Eep.  124;  MSrtin  v.  Berry,  37  Cal. 
208.  Conn. — Geary's  Appeal,  43  Conn, 
289,  21  Am.  Eep.  653;  Shepardson's  Ap- 
peal, 36  Conn.  23.  Md.— Old  Town 
Bank  v.  MeCormick,  96  Md.  341,  53  Atl. 
934,  94  Am.  St.  Eep.  577,  60  L.  R.  A. 
577;  Clarke  v.  Eay,  1  Har.  &  J.  318. 
N.  J. — Steelman  v.  Mattix,  86  N.  J.  L. 
344.  Pa. — Hoover  v.  Ober,  42  Pa.  Super. 
308;  Citizen's  Natl.  Bank  v.  Gass,  29 
Pa.  Super.  125.  R.  I. — ^Lace  v.  Smith, 
34  E.  I.  1,  82  Atl.  268. 

See  3  Standard  Proc.  896. 

10.  Brown  v.  Smart,  145  TJ.  S.  454, 
12  Sup.  Ct.  958,  36  L.  ed.  773;  Baldwin 
V.  Hale,  1  Wall.  (IT.  S.)  223,  17  L.  ed. 
531;  Lace  v.  Smith,  34  R.  I.  1,  82  Atl. 
268. 
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But  during  the  life  of  a  national  bankruptcy  law,  conflicting  state  in- 
solvency statutes  that  were  in  force  are  suspended  or  superseded,^^ 
though  they  again  become  operative  without  re-enactment,  after  the 
repeal  of  a  national  bankrupt  aet.^^ 

Where  the  federal  bankruptcy  act  provides  for  involuntary  pro- 
ceedings, as  to  certain  classes  of  debtors,  but  fails  to  provide  a  voluntary 
proceeding  in  such  cases,  or  vice  versa,  provides  for  voluntary  pro- 
ceedings but  fails  to  provide  for  involuntary  proceedings,  the  courts 
are  not  in  harmony  as  to  whether  recourse  may  be  had  to  the  pro- 
visions of  a  state  statute  which  permits  the  kind  of  a  proceeding  not 
provided  for  by  the  bankruptcy  act."  When  such  a  state  law  again 
goes  into  operation  it  covers  all  debts  within  its  provisions,  though 
contracted  while  it  was  thus  suspended.^*  There  is,  however,  authority 
that  insolvency  statutes  passed  while  a  national  bankruptcy  law,  cover- 
ing the  same  subject-matter  is  in  effect,  never  go  into  operation.^" 

Where  a  state  court  has  acquired  jurisdiction  and  is  engaged  in 
settling  an  estate  before  or  at  the  time  at  which  a  federal  bankruptcy 
law  takes  effect,  the  state  court  may  nevertheless  proceed  with  the 
case^  to  its  final  conclusion,  and  its  action  in  the  matter  will  be  as  valid 
as  if  no  law  upon  the  subject  had  been  passed  by  congress.^' 

State  insolvency  statutes  have  no  extra-territorial  operation,^'  but 
if  a  non-resident  creditor  voluntarily  makes  himself  a  party  to  the 


11.  JT.  S.— Tua  V.  Carriere,  117  U.  S. 
201,  6  Sup.  Ct.  565,  29  L.  ed.  855;  In  re 
John  A.  Etheridge  Furniture  Co.,  92 
Fed.  329;  In  re  Smith,  92  Fed.  135.  Cal. 
Smith  V.  His  Creditors,  59  Cal.  267; 
Seattle  Coal  &  Transp.  Co.  v.  Thomas, 
57  Cal.  197;  Lewis  v.  County  Clerk,  55 
Cal.  604;  Boedefeld  v.  Reed,  55  Cal. 
299.  Me. — Moody  v.  Port  Clyde  De- 
velop. Co.,  102  Me.  365,  66  Atl.  967; 
Littlefieia  v.  Gay,  96  Me.  422,  52  Atl. 
925;  Palmer  v.  Hixon,  74  Me.  447.  Md. 
Lavender  v.  Gosnell,  43  Md.  153.  Mass. 
Parmenter  Mfg.  Co.  v.  Hamilton,  172 
Mass.  178,  51  N.  E.  529,  70  Am.  St. 
Eep.  258.  Pa.— Potts  v.  Smith  Mfg. 
Co.,  25  Pa.  Super.  206.  Vt. — Baldwin  v. 
Buswell,  52  Vt.  57. 

See  also  3  Standard  Proc.  895. 

12.  XJ.  S.— Butler  v.  Goreley,  146  V. 
S.  303,  13  Sup.  Ot.  84,  36  L.  ed.  981; 
Tua  V.  Carriere,  117  U.  S.  201,  6  Sup. 
Ct.  565,  29  L.  ed.  855.  Oal.— Smith  v. 
His  Creditors,  59  Cal.  267;  Lewis  v. 
County  Clerk,  55  Cal.  604;  Boedefeld  v. 
Eeed,  55  Cal.  299.  Me. — Palmer  v. 
Hixon,  74  Me.  447;  In  re  Damon,  70  Me. 
153.  Md. — ^Lavender  v.  Gosnell,  43  Md. 
153.  Mass. — Lothrop  v.  Highland  Foun- 
dry, 128  Mass.  120;  Austin  v.  Caverly, 
10  Mete.  332;  Ward  v.  Proctor,  7  Mete. 
318,  39  Am.  Dec.  782. 


13.  State    Law    May    Be    Invoked. 

Lace  V.  Smith,  34  E.  I.  1,  82  Atl.  268, 
276. 

[a]  State  Law  May  Not  Be  Invoked. 
Moody  V.  Port  Clyde  Develop.  Co.,  102 
Me.  365,  383,  66  Atl.  967;  Littlefield  v. 
Gay,  96  Me.  422,  52  Atl.  925;  Parmen+er 
Mfg.  Co.  V.  Hamilton,  172  Mass.  178, 
180,  51  N.  E.  529,  70  Am.  St.  Eep.  258. 

14.  Cal. — Smith  v.  His  Creditors,  59 
Cal.  267;  Lewis  v.  County  Clerk,  55  Cal. 
604;  Boedefeld  v.  Eeed,  55  Oal.  299. 
Me. — Palmer  v.  Hixon,  74  Me.  447. 
Mass. — Lothrop  v.  Highland  Foundry, 
128  Mass.  120;  Austin  v.  Caverly,  10 
Mete.  332;  Atkins  «.  Spear,  8  Mete.  490. 

15.  Moody  V.  Port  Clyde  Develop. 
Co.,  102  Me.  365,  66  Atl.  967. 

16.  U.  S.— Sullivan  v.  Heiskill, 
Crabbe  525,  23  Fed.  Cas.  No.  13,594. 
Cal.— Martin  v.  Berry,  37  Cal.  208.  La. 
Meekins,  Kelly  &  Co.  v.  Their  Creditors, 
19  La.  Ann.  497;  Beach  v.  Miller,  15 
La.  Ann.  601;  Dwight  v.  Simon,  4  La. 
Ann.  490;  West  V.  His  Creditors,  8  Eob. 
123.  Md. — Larrabee  v.  Talbott,  5  Gill 
426,  46  Am.  Dec.  637.  Mass.— Day  v. 
Bardwell,  97  Mass.  246;  Judd  v.  Ives, 
4  Mete.  401.  N.  H. — Chamberlain  v. 
Perkins,  51  N.  H.  336. 

17.  U.  S.— King  V.  Cross,  175  TT.  S. 
396,  20  Sup,  Ct.  131,  44  L.  ed.  211,  of- 
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proceedings  under  a  state  insolvent  law,  and  accepts  a  dividend  there- 
under, he  is  bound  by  his  own  act,  and  will  be  deemed  to  have  aban- 
doned the  extra-territorial  immunity.^' 

Insolvency  statutes  are  not  unconstitutional  and  void  so  far  as  they 
operate  upon  contracts  made  after  such  law,^°  but  they  may  not  operate 
to  discharge  a  debtor  from  an  obligation  entered  into  prior  to  the  en- 


firming  19  E.  I.  220,  33  Atl.  147;  Se- 
curity Trust  Co.  V.  Dodd,  173  U.  S.  624, 
19  Sup.  Ct.  545,  43  L.  ed.  835;-  Brown 
V.  Smart,  145  U.  8.  454,  12  Sup.  Ct. 
958,  36  L.  ed.  773;  Booth  v.  Clark,  17 
How.  322,  15  L.  ed.  164;  Oakey  «;.  Ben- 
nett, 11  How.  33,  44,  13  L.  ed.  593; 
Harrison  v.  Sterry,  5  Crancli  289,  302, 
8  L.  ed.  104;  Ogden  v.  Saunders,  12 
Wheat.  213,  6  L.  ed.  606.  Idaho.— Se- 
curity Sav.  &  Tr.  Co.  v.  Eogers,  6  Idaho 
526,  57  Pac.  316.  El.— Townsend  v. 
Ooxe,  151  HI.  62,  37  N.  E.  689;  Ehawn 
V.  Pearce,  110  111.  350,  51  Am.  Eep. 
691.  Ind. — Catlin  v.  Wilcox  Silver- 
Plate  Co.,  123  Ind.  477,  24  N.  E.  250, 
18  Am.  St.  Eep.  338,  8  L.  E.  A.  62. 
Mo.— Swift  V.  Winchester,  96  Me.  480, 
52  Atl.  1017,  90  Am.  St.  Eep.  414. 
Mass. — Zipcey  v.  Thompson,  1  Gray  243; 
Osborne  v.  Adams,  18  Pick.  245;  Blake 
V.  Williams,  6  Pick.  286,  17  Am.  Dee. 
372.  N.  Y.— Earth  v.  Backus,  140  N.  Y. 
230,  35  N.  E.  425,  37  Am.  St.  Eep.  545, 
23  L.  E.  A.  47;  Kelly  v.  Crapo,  45  N. 
Y.  86,  6  Am.  Eep.  35;  Willitts  v.  Waite, 
25  N.  Y.  577;  Hoyt  v.  Thompson,  5  N. 
Y.  320;  Johnson  v.  Hunt,  23  Wend.  87. 
N.  D. — Adams  v.  Hartzell,  18  N.  D. 
221,  119  N.  W.  635.  Tex.— Weider  v. 
Maddox,  66  Tex.  372,  1  S.  W.  168,  59 
Am.  Eep.  617.  Wis. — Segnitz  v.  Garden 
City  Bkg.  &  Tr.  Co.,  107  Wis.  171,  83 
N.  W.  327,  81  Am.  St.  Eep.  830,  50  L. 
E.  A.  327;  MoClure  v.  Campbell,  71  Wis.. 
350,  37  N.  W.  343,  5  Am.  St.  Eep.  220. 

See  "also  Wilson  v.  Braden,  48  W.  Va. 
196,  36  S.  E.  367. 

[a]  "While  the  authorities  are  not 
altogether  harmonious,  the  prevailing 
American  doctrine  is  that  a  conveyance 
under  a  state  insolvent  law  operates 
only  upon  property  within  the  terri- 
tory of  the  state,  and  that  with  respect 
to  property  in  other  states  it  is  given 
only  such  effect  as  the  laws  of  such 
state  permit,  and  that  in  general  it 
must  give  way  to  claims  of  creditors 
pursuing  their  remedies  there.  It 
passes  no  title  to  real  estate  situated 
in  another  state.  Nor  as  to  personal 
property,  will  the  title  acquired  by  it 
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prevail  against  the  rights  of  attaching 
creditors  under  the  laws  of  the  state 
where  the  property  is  actually  situ- 
ated." Security  Trust  Co.  v.  Dodd, 
Mead  &  Co.,  173  U.  S.  624,  629,  19  Sup. 
Ct.  545,  43  L.  ed.  835. 

[b]  A  state  cannot  by  its  insolv- 
ency laws  discharge  one  of  its  own  citi- 
zens from  his  contracts  with  citizens 
of  other  states,  though  made  after  the 
passage  of  the  law,  unless  they  volun- 
tarily become  parties  to  the  proceed- 
ings in  insolyency.  Brown  v.  Smart,  145 
V.  S.  454,  12  Sup/  Ct.  958,  36  L.  ed. 
773;  Gilman  v.  Lockwood,  4  Wall.  (U. 
S.)  409,  18  L.  ed.  432;  Baldwin  v.  Hale, 
1  Wall.  (U.  S.)  223,  17  L.  ed.  531; 
Sturges  V.  Crowninshield,  4  Wheat.  (U. 
S.)  122,  4  L.  ed.  529;  Sloan  v.  Chiniquy, 
22  Fed.  213.  And  see  Allen  v.  Hanson, 
18   Can.  Sup.   Ct.  667. 

18.  V.  S.— Clay  v.  Smith,  3  Pet.  411, 
7  L.  ed.  723;  Brest  v.  Smith,  5  Biss.  62, 

4  Fed.  Cas.  No.  1,843;  Brook  v.  Brown, 

5  Craneh  C.  O.  486,  4  Fed.  Cas.  No. 
1,931.  Fla. — Eosenheim  v.  Morrow,  37 
Fla.  183,  20  So.  243.  Md.— Jones  v. 
Horsey,  4  Md.  306,  59  Am.  Dec.  81. 
Mass. — Gerding  v.  East  Tennessee  Land 
Co.,  185  Mass.  380,  70  N.  E.  206;  Colum- 
bia Falls  Brick  Co.  v.  Glidden,  157  Mass. 
175,  31  N.  E.  801;  Murray  v.  Eoberts, 
150  Mass.  353,  23  N.  E.  208,  15  Am. 
St.  Eep.  209,  6  L.  E.  A.  346,  he  waives 
the  lack  of  constitutional  right  of  the 
state  to  pass  a  law  which  will  discharge 
his  debt.  N.  H. — Perley  v.  Mason,  64 
N.  H.  6,  3  Atl.  629.  N.  Y.— Soule  v. 
Chase,  39  N.  Y.  342;  Matter  of  Coates, 
3  Abb.  Dec.  231,  12  How.  Pr.  344;  Van 
Hook  V.  Whitloek,  7  Paige  Ch.  373. 
Ohio. — Anonymous,  1  Ohio  Dec.  (Ee- 
print)  360,  8  West  L.  J.  267. 

[a]  The  attorney  acting  for  a  non- 
resident creditor  has  authority  to  bind 
his  client  in  this  respect.  Jones  v. 
Horsey,  4  Md.  306,  59  Am.  Dec.  81. 

19.  Betts  V.  Bagley,  12  Pick. 
(Mass.)  572;  Bockover  v.  Life  Assn.  of 
America,  77  Va.  85,  consirmng  Mo.  St., 
1879. 
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actment  of  the  statute.^"     Being  remedial  statutes  they    should    be 
liberally  construed.^^ 

m.  JURISDICTION  AND  VENUE.  —  A  proceeding  in  insolvency 
is  not  strictly  a  proceeding  either  in  law  or  equity,  but  is  a  special 
^remedy  or  proceeding  created  wholly  by  statute,^^  and  the  jurisdiction 
of  an  insolvency  court  is  therefore  dependent' wholly  upon  the  statute.^* 
The  jurisdiction  given  it,  however,  is  exclusive.^*  The  proceedings  be- 
ing special  and  statutory,  no  intendments  can  be  made  in  favor  of  the 
jurisdiction  of  the  court.'"' 


20.  U.  S.— Baldwin  v.  Hale,  1  Wall. 
223,  17  L.  ed.  531;  Bank  of  Tennessee 
V.  Horn,  17  How.  157,  15  L.  ed.  70; 
Farmers,  etc.  Bank  v.  Smith,  6  Wheat. 
131,  5  L.  ed.  224.  Conn. — Mechanics' 
&  Farmers'  Bank  Appeal,  31  Conn.  63. 
Me. — Palmer  v.  Hixon,  74  Me.  447. 
Mass. — ^Upham  v.  Eaymond,  132  Mass. 
186;  Sullings  v.  Ginn,  131  Mass.  479; 
Kempton  v.  Saunders,  130  Mass.  236. 
N.  Y.— Van  Hook  v.  Whitlock,  3  Paige 
Ch.  409;  Wyman  v.  Mitchell,  1  Cow.  316. 
Vt. — Conway  v.  Seamons,  55  Vt.  8. 

[a]  They  are  unconstitutional  as  to 
pre-existing  contracts.  Kimberlv  v.  Ely, 
6  Pick.  (Mass.)  440;  Blanehard  v.  Eus- 
sell,  13  Mass.  1,  7  Am.  Dec.  106. 

[b]  Such  acts  are  to  be  construed 
as  being  prospective  in  their  operation 
unless  the  intention  of  the  legislature 
that  they  have  a  retroactive  effect  is 
clearly  expressed  in  the  statute.  Gable 
V.  Scott,  56  Md.  176;  Nichols  v.  Cass, 
65  N.  H.  212,  23  Atl,  430. 

[e]  Where  a  judgment  is  obtained 
itter  the  insolvency  statute  goes  into 
effect, .  the  debtor  may  be  discharged 
therefrom  although  the  debt  itself  was 
contracted  prior  to  the  statute.  Pierce 
».  Eaton,  11  Gray  (Mass.)  398;  Bangs 
.  V.  Watson,  9  Gray  (Mass.)  211.  But 
see  contra,  Boss  v.  Tozier,  78  Me.  312, 
4  Atl.  860. 

21.  Minis  v.  Lockett,  20  Ga.  474; 
Terrill  v.  Jennings,  1  Mete.  (Ky.)  450. 

22.  Meyer  v.  Kohlman,  8  Cal.  44; 
Cohen  v.  Barrett,  5  Cal.  195,  210. 

23.  Thorp  v.  Porter,  70  Vt.  570,  41 
Atl.  657.  See  also  the  title  "Jurisdic- 
tion." 

[a]  The  provisions  of  the  Massachu- 
setts statute  (St.,  1838,  eh.  163,  §14) 
that  the  judge  at  the  commencement  of 
the  proceedings  shall  appoint  a  clerk 
applies  to  all  cases  under  the  act.  Such 
elerk  may  be  appointed  on  the  day  the 
petition  is  filed.  Whithead  v.  Mallory, 
4  Gray  (Mass.)  180. 


[b]  Insolvency  courts  are  not  courts 
of  general  jurisdiction,  but  act  purely 
under  the  statute  and  cannot  determine 
matters  relative  to  the  ownership  of 
property;  they  may  however  determine 
the  validity  of  liens  affecting  the  debt- 
or's property.  Culbreth  v.  Banks,  87 
Md.  444,  40  Atl.  170. 

[c]  Jurisdiction  After  Term. — "The 
oversight  and  regulation  of  proceedings 
...  do  not  end  with  a  term  of  court, 
but  continue  from  term  to  term  until 
the  final  disposition  of  the  case."  Es- 
tate of  Seiter  v.  Mowe,  81  HI.  App.  346, 
354.  See  also  Hanford  Oil  Co.  v.  First 
Nat.  Bank,  126  111.  584,  21  N.  E.  483; 
Mowatt  V.  Cole,  59  111.  App.  346. 

24.  Castner  v.  Twitchell-Champlin 
Co.,  91  Me.  524,  40  Atl.  558;  Cross  v. 
Hecker,  75  Md.  574,  24  Atl.  99;  Carter 
V.  Dennison,  7  Gill   (Md.)   157. 

[a]  In  Louisiana  where  a  respite  is 
ordered  by  reason  of  an  agreem.ent  be- 
tween the  creditors,  the  court  in  which 
the  original  proceeding  was  instituted 
has  exclusive  jurisdiction  of  a  subse- 
quent proceeding  to  reinstate  the  re- 
ceiver. Interstate  Tr.  &  Bkg.  Co.  v. 
United  States  F.  &  G.  Co.,  124  La. 
644,  50  So.  612. 

25.  Keystone  Driller  Co.  v.  Superior 
Court  of  San  Francisco,  138  Cal.  738,  72 
Pac.  398;  McDonald  v.  Katz,  31  Cal. 
167. 

[a]  Everything  bearing  upon  that 
question  must  appear  affirmatively.  Mc- 
Donald V.  Katz,  31  Cal.  167. 

[b]  A  delegation  to  a  court  of  jur- 
isdiction of  insolvency  proceedings,  is 
independent  of  any  common  law  or 
chancery  powers  which  it  may  possess, 
and  the  court  though  possessed  of  gen- 
eral original  jurisdiction,  becomes  for 
this  purpose  an  inferior  court  which 
must  pursue  the  statute  strictly.  Meyer 
V.  Kohlman,  8  Cal.  44;  Harper  v.  Free- 
Ion,  6  Cal.  76;  Cohen  v.  Barrett,  5  Cal. 
195,  210.     But  see  contra,  Freeman  v. 

Vol.  xm 


644 


INSOLVENCY 


The  question  of  jurisdiction  may  be  raised  at  any  stage  of  the 
proceeding  by  any  suggestion  that  will  apprise  the  court  of  the  want 
thereof.^^  The  jurisdiction  of  the  court  does  not  depend  upon  the 
right  of  the  party  ultimately  to  obtain  his  discharge.^^ 

"When  the  averments  of  a  petition  give  the  insolvency  court  juris- 
diction, it  may  adjudicate  the  question  of  the  insolvency  of  the  debtor 
regardless  of  the  failure  to  file  an  answer,  or  the  withdrawal  of  an 
answer. ^^ 

The  insolvency  court  has  jurisdiction  to  determine  the  alleged  fraud- 
ulent character  of  a  transfer  only  where  such  transfer  is  the  basis  of 
the  application  for  an  adjudication.^^ 

Only  debtors  of  the  state  are  within  the  contemplation  of  insolvency 
statutes.^"  But  it  is  held  that  until  a  debtor  gains  a  domicil  elsewhere, 
he  remains  a  resident  within  the  jurisdiction  of  the  insolvency  court, 
and  liable  to  be  proceeded  against  in  insolveney.^^  The  proceeding 
is  usually  required  brought  in  the  county  where  the  debtor  resides.'^ 

IV.  WHO  MAY  BE  ADJUDGED  INSOLVENT.  —  A.  Generally. 
The  benefit  of  insolvency  statutes  in  some  states  is  restricted  to  per- 
sons engaged  in  particular  lines  of  business  and  occupations.^^     But 


Spencer,  128  Cal.  394,  60  Pac.  979,  hold- 
ing- that  a  court  of  general  jurisdiction 
does  not  lose  its  character  as  such  when 
sitting  in  insolvency  proceedings.  And 
see  Kit  Carter  Cattle  Co.  v.  McGillin, 
10  Ohio  Dec.  146,  7  Ohio  N.  P.  575. 

[c]  The  jurisdiction  of  the  court  is 
not  affected  by  the  failure  of  the  in- 
solvent to  include  in  his  schedules  cer- 
tain property  owned  by  him.  Newlove 
V.  Mercantile  Trust  Co.,  156  Cal.  657, 
105  Pac.  971. 

26.  Moody  v.  Port  Clyde  Develop. 
€o.,  102  Me.  365,  66  Atl.  967. 

27.  Van  Nostrand  v.  Carr,  30  Md. 
128;  Frankel  v.  His  Cleditors,  20  Nev. 
49,  14  Pac.  755. 

28.  Vogler  v.  Rosenthal,  85  Md.  37, 
36  Atl.  650,  60  Am.  St.  Rep.  298. 

[a]  Permission  to  withdraw  an  an- 
swer "without  prejudice,"  is  inopera- 
tive, as  the  adjudication  of  the  insolv- 
ency court  is  conclusive  as  to  matters 
relating  to  the  insolvency  of  the  debtor. 
Vogler  V.  Rosenthal,  85  Md.  37,  36  Atl. 
650,  60  Am.  St.  Rep.  298. 

29.  Vogler  v.  Rosenthal,  85  Md.  37, 
36  Atl.  650,  60  Am.  St.  Rep.  298. 

30.  In  re  Wheelock,  18  R.  I.  463,  28 
Atl.  966;  Phillips  &  Co.  v.  Newton,  12 
R.  I.  489.     See  also  infra,  IV,  B,  1. 

[a]  The  court  has  no  jurisdiction  of 
one  whose  residence  in  the  state  is  only 
temporary.  Smith  v.  Stanley,  67  N.  H. 
328,  36  Atl.  254. 

[b]  Partnership. — That  one  partner 
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is  a'  non-resident  does  not  deprive  the 
court  of  jurisdiction  over  the  partner- 
ship property  in  the  possession  of  the 
other  members,  nor  of  their  individual 
property.  Schmidt  v.  Ellis,  69  N.  H. 
98,   38  Atl.   382. 

31.  Cobb  V.  Rice,  130  Mass.  231; 
Ayer  v.  Weeks;  65  N.  H.  248,  18  Atl. 
1108,  23  Am.  St.  Rep.  37,  6  L.  R.  A. 
716. 

32.  Smith  v.  Hammond,  68  N.  H.  363, 
44  Atl.  519.  See  Keystone  Driller  Co. 
V.  Superior  Court  of  San  Francisco,  13>J 
Cal.  738,  72  Pac.  398,  involuntary  peti- 
tion may  be  filed  either  in  county  where 
debtor  resides  or  has  his  place  of  busi- 
ness. 

S3.     See  the  statutes  and  Foucher  v. 
His  Creditors,  7  La.   (0.  S.)   425;  Hus-  ' 
ton  V.  Goudy,  90  Me.  128,  37  Atl.  881; 
In  re  Merryfield,   80   Me.   233,  13  Atl. 
891. 

[a]  Traders. — Meinhard  v.  Peoples 
Nat.  Bank,  99  Ga.  654,  26  S.  B.  68. 

[b]  A  banker  and  exchange  money 
broker  dealing  in  stocks  as  well  as  for- 
eign and  uncurrent  money  is  a  "trad- 
er." Duncan  v.  Smart,  35  U.  C.  Q.  B. 
532. 

[c]  Under  an  act  providing  that  a 
trader  suspending  payment  of  his  nego- 
tiable paper  for  a  specified  period  may 
bo  adjudicated  an  insolvent,  one  who 
at  the  time  of  the  issuance  of  the  paper 
was  a  trader  may  be  so  adjudicated, 
though  he  ceased  to  be  a  trader  before 
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it  is  not  necessary  that  a  debtor  have  property,  to  entitle  him  to  the 
benefit  of  insolvency  laws.^* 

Generally  the  debtor  must  be  an  inhabitant  of  the  state,^^  and  a 
resident  of  the  county  in  which  the  petition  is  filed,  for  the  period 
required  by  the  statute,^^  or  his  acts  of  insolvency  must  have  occurred 
just  before  or  just  as  he  vv^as  leaving  the  state.^' 

B.  Partnership.  —  It  is  provided  under  some  statutes  that  two  or 
more  persons  who  are  partners  may  be  adjudged  insolvent,  either  on 
the  petition  of  such  partners  or  any  one  of  tiiem,''^  even  after  a  dis- 
solution.^^ Whether  it  is  necessary  that  the  individual  partners  be 
insolvent  as  well  as  the  firm,  depends  upon  the  statute.*" 


the  petition  in  insolvency.  Gardner  v. 
Gambrill,  86  Md.  658,  39  Atl.  318.  See 
also  Barlie  v.  Grant,  9  Bing.  121,  131 
Eng.  Eeprint  560;  Ex  parte  Griffiths,  3 
De  G.,  M.  &  G.  174,  43  Eng.  Eeprint 
69. 

[d]  These  acts  are  strictly  con- 
strued, and  to  entitle  creditors  to  the 
relief  provided  for  therein  it  must  ap- 
pear that  the  debtor  was  engaged  in  a 
business  covered  by  the  act,  at  the  time 
of  filing  the  petition.  Illinois  Sew. 
Mach.  Co.  v.  Whilden,  128  Ga.  169,  57 
S.  E.  235;  Mercer  v.  Houston  Guano  & 
W.  Co.,  95  Ga.  359,  22  S.  E.  638. 

34.  Miles  v.  His  Creditors,  6  Mart. 
0.  S.    (La.)    501. 

35.  N.  H.— Smith  v.  Hammond,  68 
N.  H.  363,  44  Atl.  519;  Smith  v.  Stan- 
ley, 67  N.  H.  328,  36  Atl.  254.  E.  I. 
In  re  Wheelock,  18  E.  I.  463,  28  Atl. 
966.  Vt.— Thorp  v.  Porter,  70  Vt.  570, 
41  Atl.  657. 

See  also  supra,  III. 

[a]  Non-resident  Debtor.  —  Under 
some  statutes  a  debtor  after  becoming 
a  non-resident  may  present  a  petition, 
the  same  being  filed  in  the  county 
wherein  he  principally  carried  on  busi- 
ness. Smith  V.  Bean,  46  Minn.  138,  48 
N.  W.  687. 

[b]  One  who  while  a.  non-resident, 
(1)  incurs  indebtedness  within  the 
state,  may  take  advantage  of  the  stat- 
ute after  he  becomes  an  inhabitant 
and  incurs  further  debts.  Breed  v.  Ly- 
man, 4  Allen  (Mass.),  170.  Contra, 
Moore  v.  McMillan,  54  Vt.  27.  (2)  That 
such  debtor  moved  into  the  state  for 
the  express  purpose  of  taking  advan- 
tage of  the  statute  is  no  objection.  Mc- 
Connell  v.  Kelly,  138  Mass.  372. 

36.  Wilson  v.  His  Creditors,  32  Cal. 
406.  See  also  Keystone  Driller  Co.  v. 
Superior   Court   of  San   Francisco,   138 


Cal.  738,  72  Pac.  398.  But  see  Barrett 
V.  Carney,  33  Cal.  530. 

37.  Thorp  v.  Porter,  70  Vt.  570,  41 
Atl.  657. 

38.  See  the  statutes. 

[a]  That  some  of  the  partners  are 
non-residents  is  immaterial.  McDaniel 
r.  King,  5  Cuah.  (Mass.)  469;  Frankel 
V.  Creditors,  20  Nev.  49,  14  Pac.  755. 

[b]  In  California  there  cannot  be 
a  joint  application  by  a  partnership. 
Meyer  v.  Kohlman,  8   Cal.  44. 

'  [c]  Proceedings  against  a  copartner- 
ship as  such  are  not  contemplated  by 
the  Maryland  statute  (Act,  1880,  ch. 
172).  Schife  V.  Solomons,  57  Md.  572, 
581. 

[d]  Proceedings  against  an  individ- 
ual member  of  a  partnership  may  be 
instituted,  notwithstanding  a  statute 
providing  for  proceedings  against  a 
partnership,  as  such,  and  vesting  in  the 
assignee  in  the  latter  proceedings  the 
property  of  both  the  partnership  and 
the  individual  members  thereof.  Ja- 
quith  V.  Puller,  167  Mass.  123,  45  N.  E. 
54. 

[e]  Where  Brought. — The  proceed- 
ings against  a  partnership  must  be 
brought  in  the  county  wherein  such 
partnership  has  or  last  had  a  usual 
place  wherein  it  conducted  its  business, 
for  the  time  specified  in  the  statute. 
Jaquith  v.  Puller,  167  Mass.  123,  45  N. 
E.  54. 

39.  Parker  v.  Phillips,  2  Cush. 
(Mass.)    175. 

40.  See  Smith  v.  Hammond,  68  N. 
H.  363,  44  Atl.  519. 

[a].  An  involuntary  proceeding  may 
be  instituted  against  a  partnership  if 
the  firm  be  insolvent,  though  the  part- 
ners as  individuals  may  be  perfectly 
solvent.  Eansom  v.  Wardlaw,  99  Ga. 
540,  27  S.  B.  158;  Drucker  v.  Wellhouse, 
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Proceedings  against  a  partnership  are  not  rendered  invalid  as  to 
the  actual  partners  by  including  persons  who  are  not  partners.*^ 

C.  Corporations.  —  Under  some  statutes  corporations  are  permitted 
to  institute  voluntary  proceedings  to  be  adjudged  insolvent.*^ 

V.  VOLUNTARY  PROCEEDINGS.  — A.  General  Nature.  — In 
a  voluntary  proceeding  the  aid  of  the  law  is  invoked, by  the  debtor 
himself  with  the  purpose  of  being  discharged  from  his  debts  as  the 
principal  motive.*^ 

■  B.  Petition.  —  1.  Formal  Requisites.  —  The  court  acquires  its 
power  to  act  by  the  filing  of  the  petition,**  which  must  be  in  conformity 
with  the  statute.*^  The  petition  must  allege  all  the  jurisdictional 
facts.**  But  jurisdiction  may  be  conferred  by  amendments  if  the 
petition  be  defective.*'     The  amendments  must,  however,  be  confined 


82  Ga.  129,  135,  8  S.  E.  40,  2  L.  E.  A. 
328. 

[b]  In  Massachusetts,  a  petition  by 
a  partnership  must  aver  the  individual 
insolvency  of  all  the  partners.  Hanson 
V.  Paige,  3  Gray  (Mass.)  239. 

41.  Hanson  v.  Paige,  3  Gray  (Mass.) 
239. 

42.  Keystone  Driller  Co.  v.  Superior 
Court  of  San  Francisco,  138  Cal.  738,  72 
Pac.  398;  Mott  v.  Bank  of  Nova  Scotia, 
14  Can.  Sup.  Ct.  650. 

43.  Prankel  V.  Creditors,  20  Nev.  49, 
14  Pac.   755. 

[a]  A  debtoi  in  jail  cannot  insti- 
tute a  voluntary  proceeding.  Simonton's 
Case,  2  Mart.  0.  S.  (La.)  102. 

44.  Luhrs  V.  Kelly,  67  Cal.  289,  7 
Pac.  696;  Ohleyer  v.  Bunce,  65  Cal.  544, 
4  Pac.  549;  Brewster  v.  Ludekins,  19 
Cal.  162,  at  most  by  the  petition  and 
notice  to  creditors.  See  also  White- 
head V.  Mallory,  4  Gray   (Mass.)    180. 

[a]  A  petition  and  schedule  are 
filed,  the  latter  being  annexed  to  or  at- 
tached to  the  former.  Wilson  v.  His 
Creditors,  32  Cal.  406. 

45.  Oal. — Anderson  v.  Superior 
Court,  122  Cal.  216,  54  Pac.  829;  South- 
ern .Pac.  Mill.  Co.  V.  Superior  Court,  14 
Cal.  App.  240,  111  Pac.  625.  Ga.— Mein- 
hard  v.  Peoples  Nat.  Bank,  99  Ga.  654, 
26  S.  E.  68.  Md.— Schife  v.  Solomon,  57 
Md.  572.  Pa.— Barker's  Case,  1  Binn. 
462.  Wis.— Ire  re  Callahan,  102  Wis. 
557,  78  N.  W.  750. 

[a]  The  words  "judge"  and 
"court"  are  convertible  terms,  and  it 
is  no  objection  to  a  petition  that  it 
was  addressed  to  the  judge  instead  of 
to  the  court.  Wilson  v.  His  Creditors, 
32  Cal.  406;  Brewster  V.  Ludekins,  19 
Cal,  162. 
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[b]  "Under  elementary  rules,  the 
jurisdiction  depends  upon  the  suffi- 
ciency of  the  averments  and  not  upon 
the  truth  of '  those  averments."  New- 
love  V.  Mercantile  Trust  Co.,  156  Cal. 
657,  665,  105  Pac.  971. 

[c]  Certainty  of  Pleading. — "In  the 
court  of  insolvency  the  certainty  and 
precision  of  the  common  law  is  not 
required  in  matters  of  pleading.  It  is 
sufficient  if  the  petition  or  application 
fairly  apprise  the  court  as  to  the  mat- 
ter upon  which  an  adjudication  is 
sought."  Sowles  v.  Bailey,  69  Vt.  515, 
38  Atl.  237. 

[d]  If  the  preliminary  proceedings 
are  irregular,  the  proper  procedure  is 
by  application  in  equity  to  arrest  the 
proceedings  and  set  aside  the  assign- 
ment. Hanson  v.  Paige,  3  Gray  (Mass.) 
239. 

46.  Keystone  Driller  Co.  v.  Superior 
Court  of  San  Francisco,  138  Cal.  738, 
7S  Pac.  398.  See  Hanson  v.  Paige,  3 
Gray  (Mass.)   239. 

47.  Southern  Pac.  Mill.  Co.  v.  Su- 
perior Court,  14  Cal.  App.  240,  111  Pac. 
625.  See  also  In  re  Whipple,  129  Cal. 
426,  62  Pac.  65.  Compare  Matter  of 
Visalia  City  Water  Co.,  119  Cal.  561, 
51  Pac.  856,  and  infra,  VI,  B,  4. 

[a]  "While  it  is  true  that  a  peti- 
tion in  conformity  with  the  statute  is 
essential  in  conferring  jurisdiction  .  .  . 
in  cases  of  this  character,  yet,  under 
the  statute  as  now  existing,  such  jur- 
isdiction may  be  conferred  by  amend- 
ments to  a  defective  petition  which  by 
relation  are  taken  as  embraced  in  the 
original."  Southern  Pacific  Mill.  Co. 
V.  Superior  Court,  14  Cal.  App.  240,  111 
Pac.  625. 

[b]  A  petition  will  not  be  dismissed 
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to  facts  stated  in  the  petition.*^    All  of  the  facts  necessary  to  entitle 
the  petitioner  to  an  adjudication  must  be  set  forth.*» 

In  some  jurisdictions  it  is  not  sufficient  in  a  voluntary  petition  to 
allege  an  inability  to  pay  the  debts  as  they  fall  due,  but  the  petitioner 
must  allege  that  he  is  unable  to  pay  all  his  debts  in  full.^°  The 
petition  should  conclude  with  a  request  to  be  discharged  from  liability ,""• 
though  a  formal  prayer  is  unnecessary  where  the  desire  to  be  dis- 
charged is  sufficiently  expressed  in  the  petition.^^ 

2.  Signature.  —  "When  the  statute  does  not  require  the  petition  to 
be  signed  by  the  insolvent,  it  may  be  signed  by  the  attorney .^^ 

3.  Verification.  —  The  petition  must  be  verified  by  the  debtor 
under  some  statutes,^*  otherwise,  however,  verification  is  unnecessary.^" 


for  failure  to  strictly  comply  with  the 
statute  where  the  court  is  satisfied  that 
the  application  is  fair  and  bona  fide 
but  an  opportunity  will  be  given  to 
amend  so  as  to  conform  to  the  law. 
Case  of  Johnson,  1  Ashm.  (Pa.)  157. 

48.  Southern  Pae.  Mill.  Co.  v.  Su- 
perior Court,  14  Cal.  App.  240,  111  Pac. 
625. 

[a]  Where  a  question  is  presented 
as  to  the  propriety  of  amendments  to 
a  petition,  the  remedy  is  by  appeal  and 
not  by  writ  of  prohibition.  Southern 
Pac.  Mill.  Co.  V.  Superior  Court,  14  Cal. 
App.  240,  111  Pac.  625.  See  also  infra, 
XXI. 

49.  The  debtor  must  allege  that  to 
the  best  of  his  knowledge  his  schedules 
contain  a  description  of  his  debts  and 
that  all  his  debts  are  therein  set  forth. 
Wilson  V.  His  Creditors,  32  Cal.  406. 

[a]  The  nature  of  the  business  in 
which  the  debtor  was  engaged  and  in 
which  his  losses  occurred  must  be  stated 
in  the  petition.  Wilson  v.  His  Credi- 
tors, 32  Cal.  406. 

[b]  The  cause  of  the  loss  in  busi- 
ness. Wilson  V.  His  Creditors,  32  Cal. 
406.  "This  part  of  the  petition  may  be 
very  brief  and  summary,  and  refer  to 
the  schedule  as  containing  the  subject- 
matter  more  in  detail." 

[e]  The  Date  of  the  Debts. — Good- 
ill  V.  His  Creditors,  1  Idaho  215. 

[d]  Fiduciary  Debts. — It  is  unnec- 
essary to  allege  that  the  debts  set  forth 
.  in  the  schedules  were  not  fiduciary, 
though  the  statute  may  withhold  its 
benefits  from  that  class  of  debts,  es- 
pecially where  the  character  of  the  in- 
debtedness appears  from  the  petition 
or  schedules.  Brewster  v.  Ludekins,  19 
Cal.  162. 
'50.    Buggies  V.  Cannedy,  127  Cal.  290, 


53  Pac.  911,  916,  59  Pac.  827,  46  L.  E. 
A.  371. 

[a]  An  allegation  by  debtor  in  the 
petition  that  he  is  unable  to  pay  his 
debts  in  full,  is  sufficient  to  invoke  the 
jurisdiction  of  the  court,  notwithstand- 
ing it  appears  from  the  face  of  the 
schedules  that  the  assets  exceed  the  li- 
abilities. In  re  Chope,  112  Cal.  630,  44 
Pac.  1066. 

51.  Wilson  V.  His  Creditors,  32  Cal. 
406. 

52.  In  re  Chope,  112  Cal.  630,  44 
Pac.  1066. 

53.  Brewster  v.  Ludekins,  19  Cal. 
162;  O'Neil  v.  Glover,  5  Gray  (Mass.) 
144. 

[a]  In  California,  ' '  the  petition 
need  not  be  signed  by  the  insolvent, 
.  .  .  nor  is  it  indispensable  that  it 
should  be  signed  by  his  attorney." 
Wilson  V.  His  Creditors,  32  Cal.  406. 

[b]  While  the  physical  act  of  sign- 
ing the  debtor's  name  to  the  instru- 
ment need  not  necessarily  be  his  per- 
sonal act,  he  cannot  delegate  the  power 
to  decide  for  him  when  a  transfer  shall 
be  made,  or  to  select  the  assignee. 
These  are  matters  as  to  which  the  debt- 
or must  exercise  his  personal  judgment. 
Minneapolis  Trust  Co.  v.  School  Dis- 
trict, 68  Minn.  414,  71  N.  W.  679. 

[c]  Corporations. — When  the  statute 
is  silent  as  to  the  character  or  class  of 
officers  who  may  af&x  the  corporate 
name  to  the  petition,  it  may  be  signed 
by  any  one  of  its  officers  or  agents. 
Southern  Pac.  Mill.  Co.  v.  Superioi 
Court,  14  Cal.  App.  240,  111  Pac.  625. 

54.  Ely  V.  Cooke,  28  N.  Y.  365. 

[a]  Verifying  the  petition  after  the 
order  requiring  creditors  to  show  cause 
is  insuificient.  Ely  v.  Cooke,  28  N.  Y, 
365. 

55.  Strueven  v.  His  Creditors,  62  Cal 
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C.  Notice  op  Filing  and  Hearing.  —  1.  Notice  of  Hearing. 
Notice  to  the  creditors  of  the  filing  of  an  insolvency  petition  is  re- 
quired.^^  The  length  of  notice°^  and  the  method  of  service  is  governed 
by  the  statute,  personal  service,  being  sometimes  required,^*  though 
in  some  states  service  by  publication  and  mailing  of  the  notice  is  per- 
missible."'  The  time  and  place  of  the  hearing  are  set  out  in  the 
notice.*" 

2.  Objections  to  Application.  —  Creditors  may  appear  at  the  time 
specified  in  the  notice  and  oppose  the  ^.pplication.^^  If  they  fail  to 
appear- and  make  timely  objections  to  the  application,  they  are  con- 
cluded by  the  adjudication,  provided  the  court  had  the  requisite 
jurisdiction.'^ 


45;  Brewster  v.  Ludekins,  19  Cal.  162. 

[a]  In  Wilson  v.  His  Creditors,  32 
Cal.  406,  it  is  said:  "There  seems  to 
be  no  reason  why  the  petition  should 
be  sworn  to,  for,  aside  from  the  mere 
jurisdictional  facts,  it  is  but  the 
shadow  of  what  is  contained  in  the 
schedule,  which  is  the  principal  thing 
in  this  connection  and  contains  all  such 
matters  as  are  material  and  bear  di- 
rectly upon  the  ultimate  questions  in- 
volved." 

56.  See  the  statutes,  and  the  follow- 
ing cases:  Cal. — Dean  v.  Grimes,  72  Cal. 
442,  14  Pac.  178.  Coim.— Collourn  v. 
Eossiter,  2  Conn.  503.  Ga. — Cheese- 
brough  V.  Van  Ness,  12  Ga.  380.  La. 
Thornton  v.  Mansker,  10  La.  (0.  S.) 
121;  Moore  v.  Jacobs,  3  La.  524.  Ohio. 
Commissioner  of  Insolvents  v.  Way,  3 
Ohio  103. 

[a]  This  Notice  Is  Not  "Process." 
Brewster  v.  Ludekins,  19  Cal.  162. 

[b]  Signing  of  Notice. — A  published 
notice  to  non-resident  creditors  by  an 
insolvent  debtor,  when  the  name  of  the 
latter  is  inserted  in  the  body  of  it,  is 
suflScient,  although  neither  the  name  of 
the  applicant  nor  his  attorney  is  ap- 
pended to  it;  but  it  would  be  more 
formal  and  regular  for  the  notice  to  be 
signed  either  by  the  applicant  or  his 
attorney.  Cheesebrough  v.  Van  Ness,  12 
Ga.  380. 

[c]  Mistake  in  Name  of  Debtor. 
Where  the  name  of  the  insolvent  is 
twice  properly  stated  in  the  notice,  mis- 
naming him  in  a  third  place  therein  is 
a  mere  clerical  error;  nor  is  a  slight 
mistake  in  the  spelling  of  a  creditor's 
name  in  the  affidavit  of  mailing  of  any 
importance.  Pope  v.  Kirehner,  77  Cal. 
152,   19  Pac.   264. 

[d]  A  clerical  irregularity  in  the 
notice  that  is  not  misleading,  does  not 
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affect    the    legality    thereof.     Lace  ~v. 
Smith,  35  E.  I.  428,  87  Atl.  212. 

57.  Wilson  v.  His  Creditors,  55  Cal. 
476. 

[a]  Where  ten  days  notice  is  re- 
quired by  statute,  a  notice  published  on 
the  19th  for  a  meeting  to  be  held  on 
the .  29th,  has  been  held  irregular  and 
invalid.  Parker  v.  Kenny,  17  Nova 
Scotia   (Can.)   457. 

58.  Thomas  v.  Breedlove,  6  La.  (0. 
S.)  573;  Ludeling  v.  Poydras,  4  Mart. 
(^f.  S.)    637. 

As  to  service  generally,  see  the  title 
"Service  of  Process  and  Papers." 

As  to  notice  generally,  see  the  title 
"Notice." 

59.  Dean  v.  Grimes,  72  Cal.  442,  14 
Pac.  178;  Pomeroy  v.  Gregory,  66  Cal. 
572,   6  Pac.  492. 

[a]  Proof  of  Publication. — When 
the  statute  does  not  provide  what  shall 
constitute  proof  of  publication  of  the 
notice,  nor  how  the  proof  shall  be  made, 
it  is  no  objection  to  the  sufficiency  of 
the  proof,  that  it  was  made  by  the 
proprietor  of  the  newspaper  in  which 
the  notice  was  published.  Barrett  v. 
Carney,  33  Cal.  530;  Schloss  v.  His 
Creditors,  31   Cal.  201. 

60.  McDonald  v.  Katz,  31  Cal.  167. 

61.  McDonald  v.  Katz,  31  Cal.  167; 
Lambert  v.  Slade,  4  Cal.  337;  Cappel 
v..  Creditors,  50  La.  Ann.  318,  23  So. 
319;  Burden  v.  His  Creditors,  20  La. 
Ann.  364. 

62.  People  v.  Stryker,  24  Barb.  (N. 
Y.)   649. 

[a]  Objections  as  to  the  sufficiency 
of  allegations,  which  amount  merely  to 
a  special  demurrer  to  a  petition,  must 
be  timely,  and  cannot  be  made  the  sub- 
ject of  a  collateral  attack.  Pope  v. 
Kirehner,  77  Cal.  152,  19  Pae.  264.  See 
also  infra,  XIX,  F, 


INSOLVENCY 


649 


VI.  INVOLUNTARY  PROCEEDINGS.  —  A.  Who  Mat  Petition. 
An  involuntary  proceeding  is  one  begun  by  the  creditors,  with  the 
purpose  of  securing  the  appropriation  of  the  property  of  the  debtor 
to  the  payment  of  his  debts.'^  In  some  states  only  creditors  whose 
claims  are  matured  may  join  in  the  petition/*  though  in  others  this 
is  not  the  rule."^ 

The  statute  sometimes  requires  a  certain  proportion  of  the  un- 
secured indebtedness  to  be  represented  in  the  petition,^^  but  unless 
expressly  prohibited,  a  secured  creditor  may  join  in  the  petition."^ 

After  the  petition  is  filed  a  creditor  may  during  the  pendency  of 
the  proceeding  join  therein  and  aid  in  its  prosecution."^  But  it  is 
held  that  one  who  did  not  appear  as  a  creditor  in  the  original  petition 
may  not  come  in  under  an  amended  petition  for  the  purpose  of  making 
up  the  number  of  creditors  required.^^ 

Non-resident  creditors  may  join  in  the  petition  unless  otherwise 
provided  by  statute.'" 


63.  Frankel  v.  Creditors,  20  Nev.  49, 
U  Pac.   755. 

[a]  Judgment  Creditor. — The  issu- 
ance of  an  execution  and  participation 
in  a  sheriff's  sale  and  proceeding  for 
distribution  does  not  debar  a  creditor 
from  joining  in  a  petition  for  involun- 
tary insolvency.  Hoover  v.  Ober,  42 
Pa.  Super.  308. 

[b]  One  whose  claim  has  been  satis- 
fied cannot  appear  as  a  petitioning 
creditor.  In  re  Whipple,  129  Cal.  426, 
62  Pac.  65. 

[c]  Agent  may  act  for  creditor  upon 
special  authorization.  Hinds  v.  Heath, 
68  N.  H.  551,  38  Atl.  382.  See  infra,  VI, 
B,  2. 

64.  Cal.— In  re  Baum,  68  Cal.  238, 
9  Pac.  90.  Md.— SchifE  v.  Solomon,  57 
Md.  572.  N.  Y.— Emberson's  Case,  16 
Abb.  Pr.  457. 

[a]  Where  an  open  account  is  only 
partly  due  a  creditor  may  proceed  upon 
so  much  of  the  account  as  is  due,  with- 
out necessarily  setting  forth  what  is 
not  due.  Bice  v.  Dodd,  94  Ga.  414,  20 
S.  E.  339. 

65.  Citizens'  Nat.  Bank  v.  Minge, 
49  Minn.  454,  52  N.  W.  44.  See  also 
Minneapolis  Land  Co.  v.  McMillan,  79 
Minn.,  287,  82  N.  W.  591. 

[a]  A  debt  though  payable  at  a  fut- 
ure day  may  be  included  in  computing 
the  amount  necessary.  Hinds  v.  Heath, 
68  N.  H.  551,  38  Atl.  382. 

66.  Ga.  Civ.  Code,  §2716. 

[a]  While  any  creditor  may,  become 
a  party  to  the  case  under  an  order  of 
the  court  at  any  time  before  the  final 
distribution   of   the   assets,    the   entire 


ease,  both  as  to  original  parties  and 
parties  made  after  the  petition  is  filed, 
will  fail  unless  it  be  established  that 
the  plaintiffs  in  the  original  petition 
were  creditors  "representing  one-third 
in  amount  of  the  unsecured  debt"  of 
the  insolvent  trader.  Maddox  v.  Lanier, 
107  Ga.  291,  33  S.  E.  58. 

[b]  Costs  Incurred  in  suits  may  be 
included  in  making  up  the  amount  nee- 
"gsary.  Woodard  &  Stone  Co.  v.  Milnes, 
101  Wis.  329,  77  N.  W.  163. 

[c]  Secured  Creditor. — A  creditor 
holding  a  secured  debt  cannot  file  a 
petition  to  have  the  debtor  declared  in- 
solvent. In  re  Brainard,  69  Vt.  459, 
38  Atl.  71. 

67.  Beck  v.  Ashkettle,  18  E.  I.  374, 
27  Atl.   505,  28  Atl.  333. 

68.  Clay  v.  Towle,  78  Me.  86,  2  Atl. 
852;  In  re  Hawkes,  70  Me.  213.  See  also 
Maddox  v.  Lanier,  107  Ga.  291,  33  S. 
E.  58. 

69.  In  re  Whipple,  129  Cal.  426,  62 
Pac.  65;  In  re  Pawcatuck  Nat.  Bank,  17 
E.  L  567,  23  Atl.  855. 

[a]  Where  the  statute  requires  that 
at  least  five  creditors  must  join  in  the 
petition  and  that  they  must  be  creditors 
to  the  amount  of  at  least  five  hundred 
dollars,  the  court  is  without  jurisdiction 
and  the  petition  cannot  be  subsequently 
amended  by  bringing  in  new  creditors 
to  make  up  either  the  requisite  number 
or  amount.  Anderson  v.  Superior  Court, 
122  Cal.  216,  54  Pac.  829. 

70.  Mechanics'  &  Traders  Bank  v. 
Versailles  Woolen  Co.,  59  Conn.  347,  22 
Atl.  318. 
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B.  The  Petition.  —  1.  General  Exquisites.  —  The  petition  must 
comply  strictly  with  the  requirements  of  the  statute.''^  The  certainty 
and  precision  of  the  common  law  is  not  required  in  matters  of  plead- 
ing.''^ But  the  defendant  should  be  apprised  of  the  nature  of  the 
charge  against  him  with  such  definiteness  as  to  enable  him  to  prepare 
his  defense.'''  All  of  the  facts  which  by  the  statute  are  made  essential, 
must  be  alleged.''* 

The  petition  must  show  that  the  debtor  is  insolvent,"  as  by  alleging 
that  he  has  done  an  act  which  in  law  amounts  to  insolvency.''® 

The  allegations  charging  the  alleged  insolvency  must  sufficiently  set 
out  the  material  facts  which  justify  the  accusation.'^  It  must  affirm- 
atively appear  from  the  petition  that  the  necessary  creditors  in  num- 
ber and  amount  join  in  the  application,'*  and  that  the  debtor  is  within 


71.  Meinhard  v.  Peoples  Nat.  Bank, 
99  Ga.  654,  26  S.  E.  68. 

72.  Sowles  V.  Bailey,  69  Vt.  515,  38 
Atl,  237,  it  is  sufficient  if  the  petition 
fairly  apprises  the  court  as  to  the  mat- 
ter upon  which  an  adjudication  is 
sought.  But  see  In  re  Eussell,  70  Cal. 
132,  11  Pae.  622. 

73.  In  re  Eussell,  70  Cal.  132,  11 
Pae.  622;  Schiff  v.  Solomon,  57  Md.  572. 

The  facts  on  which  the  claims  of  iu- 
debteduess  are  based  must  be  stated 
in  the  petition  with  the  same  degree  of 
certainty  and  fullness  as  in  a  complaint 
in  an  ordinary  action  to  recover  the 
indebtedness.  In  re  Eussell,  70  Cal.  132, 
'  11  Pae.  622. 

74.  See  In  re  Mealy,  127  Cal.  103,  59 
Pae.  313;  In  re  Eussell,  70  Cal.  132,  11 
Pae.  622;  In  re  Steinruck's  Insolvency, 
225  Pa.  461,  74  Atl.  360. 

[a]  A  petition  should  show  that  the 
insolvent  debtor  against  whom  it  is 
filed  is  still  a  trader,  and  should  af- 
firmatively allege  that  the  plaintiffs 
represent  at  least  one-third  in  amount 
of  the  unsecured  debts  due  by  him,  and 
also  that  payment  of  their  debts  after 
maturity  has  been  duly  demanded  and 
refused.  A  petition  lacking  in  these 
essential  elements  should  be  dismissed 
on  general  demurrer.  Meinhard  v.  Peo- 
ples Nat.  Bank,  99  Ga.  654,  26  S.  E.  68. 

75.  In  re  Mealy,  127  Cal.  103,  59 
Pae.  313;  In  re  Patton,  110  Cal.  33,  42 
Pae.  459;  Wilson  v.  His  Creditors,  32 
Cal.  406. 

[a]  A  petition  that  fails  to  allege 
that  the  debtors  are  or  were  at  any  time 
insolvent  or  that  they  have  assigned 
and  transferred  all  their  property  and 
which  alleges  a  transfer  of  property 
without  stating  when  it  took  place  or 
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to  whom  and  what  property  was  trans- 
ferred, or,  that  "being  insolvent"  they 
transferred  their  property  with  intent 
to  hinder  or  defraud  his  creditors,  is  in- 
sufficient. An  allegation  that  such 
transfer  was  "in  contemplation  of  in- 
solvency" does  not  meet  the  require- 
ment. In  re  Mealy,  127  Cal.  103,  59 
Pae.  313. 

76.  In  re  Mealy,  127  Cal.  103,  59 
Pae.  313  (has  assigned  or  transferred 
all  his  property) ;  O  'Neill  v.  Glover,  5 
Gray  (Mass.)   144. 

[a]  The  petition  must  allege  not 
only  the  debtor's  insolvency,  but  that 
he  has  done  one  of  the  acts  specified 
in  the  statute.  In  re  Steinruck's  Insolv- 
ency, 225  Pa.  461,  74  Atl.  360. 

77.  Ga. — Meinhard  v.  Peoples  Nat. 
Bank,  99  Ga.  654,  26  S.  E.  68.  Md. 
SchifE  V.  Solomon,  57  Md.  572.  Mass. 
O'Neil  V.  Glover,  5  Gray  144. 

[a]  The  date  when  the  act  charged 
occurred  must  be  set  out.  Gross  v.  Pot- 
ter, 15  Gray   (Mass.)   556. 

[b]  A  creditor's  petition  for  a  war- 
rant in  insolvency,  which  alleges  that 
the  debtor,  within  sixty  days,  and  with 
intent  to  defraud  the  petitioner,  "has 
concealed  his  property  or  some  part 
thereof,  to  prevent  its  being  attached 
or  taken  on  legal  process,"  is  not  so 
defective  as  to  require  the  proceedings 
in  insolvency  to  be  quashed,  after  the 
petitioning  creditor,  by  order  of  the 
commissioner,  has  filed  a  specification 
of  the  particular  acts  of  concealment 
relied  on.  O'Neil  v.  Grover,  5  Gray 
(Mass.)   144. 

78.  In  re  Whipple,  129  Cal.  426,  62 
Pae.  65;  Anderson  v.  Superior  Court, 
122  Cal.  216,  54  Pae.  829;  Maddox  v. 
Lanier,  107  Ga.  291,  33  S.  E.  58;  Mein- 
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one  of  the  classes  of  persons  against  whom  such  proceedings  may  be 
instituted.''^     The  place  of  the  debtor's  residence  must  be  alleged.*" 

Consolidating  Proceedings.  —  When  two  or  more  petitions  are  filed 
against  the  same  debtor,  involving  substantially  the  same  matter,  the 
court  may  of  its  own  motion  consolidate  them.^^ 

2  Signing.  —  The  petitioning  creditors  must  sign  the  petition,*^ 
but  this  may  be  accomplished  through  an  authorized  agent  or  attor- 
ney.*^ / 

3.  Verification.  —  Verification  of  the  petition  by  a  specified  number 
of  creditors  is  usually  required  and  when  required  is  necessary  to 
the  validity  of  the  petition.**     When  the  statute  is  silent  as  to  the 


hard  v.  Peoples  Nat.  Bank,  99  Ga.  654, 
26  S.  E.  68. 

[a]  It  must  appear  that  the  pay- 
ment of  the  claims  of  petitioning  cred- 
itors has  been  duly  demanded  after  ma- 
turity and  been  refused.  Meinhard  v. 
Peoples  Nat.  Bank,  99  Ga.  654,  26  S. 
E.  68. 

[b]  It  is  unnecessary  to  set  out  the 
names  of  the  persons  comprising  the 
firms  or  corporations  named  as  credi- 
tors.   In  re  Eussell,  70  Cal.  132,  11  Pac. 


Shakespeare  v.  Saunders,  19  La. 


622. 
79, 
97. 

80.  In  re  Barnard,  30  Minn.  512,  16 
N.  W.  403;  Eussell  Mfg.  Co.  v.  Arm- 
strong,  12  Abb.  Pr.    (N.  Y.)    472. 

81.  Schiff  V.  Solomon,  57  Md.  572. 
[a]     A  creditor  presenting  a  second 

petition  should  inform  the  court  of  the 
pendency  of  a  prior  proceeding.  In  re 
Enterprise  Hosiery  Co.,  4  Ont.  Wkly. 
Eep.  (Can.)  56. 

82.  O'Neill  v.  Glover,  5  Gray  (Mass.) 
144;  Hinds  v.  Heath,  68  N.  H.  551,  38 
Atl.  382. 

[a]  The  signing  by  one  not  author- 
ized is  ground  for  setting  aside  the  pro- 
ceedings. Merriam  v.  Sewall,  8  Gray 
(Mass.)  316.  See  also  Duer  v.  Hunt,  41 
App.  Div.  581,  58  N.  Y.  Supp.  742. 

[b]  In  Southern  Pac.  Mill.  Co.  v. 
Superior  Court,  14  Cal.  App.  240,  111 
Pac.  625,  it  is  assumed  for  the  pur- 
poses of  the  decision  that  persons  other 
than  the  debtor  may  before  adjudica- 
tion question  the  authority  of  the  part- 
ies signing  the  petition. 

83.  Hinds  v.  Heath,  68  N.  H.  551, 
38  Atl.  382;  Flint  v.  Clinton  Co.,  12  N. 
H.  430. 

[a]  Signed  by  Attorney. — O'Neil  v. 
Glover,  5  Gray  (Mass.)  144. 

[b]  When  signed  by  an  attorney  in 
ftict  it  ia  not   sufficient  to  merely  re- 


cite that  the  signer  ia  the  attorney  in 
fact,  but  there  must  also  be  sworn 
proof  that  he  was  the  attorney  in  fact 
or  that  he  had  authority  to  sign  the 
petition.  Duer  v.  Hunt,  41  App.  Div. 
581,  58  N.  Y.  Supp.  742. 

84.  Matter  of  Visalia  City  Water 
Co.,  119  Cal.  561,  51  Pac.  856. 

[a]  A  verification  that  the  petition 
is  true  of  the  "affiant's  "own  knowl- 
edge and  belief"  is  not  defective  by 
reason  of  the  words  "and  belief ;"  those 
words  may  be  treated  as  mere  sur- 
plusage. Seattle  Coal  &  Trans.  Co.,  57 
Cal.  197. 

[b]  No  Amendment  in  This  Kespect 
Is  Permissible. — Matter  of  Visalia  City 
Water  Co.,  119  Cal.  561,  51  Pac.  856. 
See  also  In  re  Whipple,  129  Cal.  426, 
62  Pac.  65. 

[c]  The  petition  may  be  sworn  to 
by  the  attorney  for  the  petitioning 
creditor,  and  a  statement  in  the  affi- 
davit that  the  facts  stated  in  the  peti- 
tion are  true  according  to  the  best 
knowledge  and  belief  of  the  party 
making  is  sufficient.  0  'Neil  v.  Glover, 
5  Gray  (Mass.)  144.  See  also  Wright 
V.  Cohn,  88  Cal.  328,  26  Pac.  600; 
American  Carpet-Lining  Co.  v.  Chip- 
man,  146  Mass.  385,  16  N.  E.  1. 

[d]  Verification  of  an  amended  peti- 
tion is  equally  necessary.  In  re  Whip- 
ple, 129  Cal.  426,  62  Pac.  65. 

[e]  Verification  on  information  and 
belief  is  permissible.  O'Neil  v.  Glover, 
5  Gray  (Mass.)   144. 

[f]  The  following  form  of  verifica- 
tion has  been  approved:  "Common- 
wealth of  Massachusetts.  Suffolk  ss. 
May  23,  1889.  Personally  appeared 
the  above  named  Charles  O.  Billings, 
and  made  oath  that  the  allegations 
contained  in  the  foregoing  petition  are 
true,  except  such  as  are  stated  to  be 
on  information  and  belief;   and  as  to 
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character  or  class  of  ofSeers  of  a  corporation  who   may   verify   the 
petition,  it  may  be  verified  by  any  one  of  its  officers  or  agents.^^ 

4.  Amendments.  —  The  petition  may  as  a  rule  be  amended  like 
any  other  pleading,*^  but  a  void  petition  cannot  be  amended.*^ 

C.  Bond.  —  It  is  sometimes  provided  that  a, bond  with  a  specified 
number  of  sureties,  and  in  which  the  petitioning  creditors  must  join  as 
principals,  be  filed  with  the  petition.*' 

D.  Notice  op  Application.  —  The  statutes  as  a  rule  make  pro- 
vision for  the  method  of  giving  notice  of  the  application  to  the  alleged 
insolvent.*' 

E.  Appearance.  —  The  general  rules  applicable  to  the  appearance 
of  a  defendant  are  applicable  to  insolvency  proceedings.""     The  ap- 


such  allegations  that  he  believes  them 
to  be  true."  Binoey  v.  Globe  Nat. 
Bank,  150  Mass.  574,  23  N.  B.  380,  6 
L.  B.  A.  379. 

[g]  Objection  to  the  sufficiency  of 
a  verification  to  a  petition  in  an  in- 
voluntary proceeding  cannot  be  taken 
by  demurrer.  Seattle  Coal  &  Trans.  Co. 
V.  Thomas,  57  Cal.  197. 

85.  Southern  Pae.  Mill.  Co.  v.  Supe- 
rior Coprt,  14  Cal.  App.  240,  111  Pao. 
625. 

86.  Cal. — Bennett  v.  His  Creditors, 
22  Cal.  38.  Mass. — Merriam  v.  Sewall, 
8  Gray  316.  Pa. — ^Case  of  Johnson,  1 
Ashm.  157. 

[a]  Amendments  must  be  confined 
to  facts  stated  in  the  original  petition. 
Southern  Pacific  Mill.  Co.  v.  Superior 
■Court,  14  Cal.  App.  240,  111  Pac.  625. 

87.  Matter  of  Viaalia  City  Water 
Co.,  119  Cal.  561,  51  Pac.  856.  Compare 
Southern  Pac.  Mill.  Co.  v.  Superior 
Court,  14  Cal.  App.  240,  111  Pac.  625. 

[a]  New  creditors  may  not  be 
brought  in  by  amendment.  In  re  Whip- 
ple, 129  Cal.  426,  62  Pac.  65;  Anderson 
V.  Superior  Court,  122  Cal.- 216,  54  Pkc. 
829. 

[b]  Lack  of  Proper  Verification. 
When  the  statute  peririits  a  petition  to 
be  amended  so  as  to  conform  to  the 
facts,  it  does  not  include  the  right  to 
amend  a  verification  which  is  made  by 
less  than  the  statutory  number  of 
creditoi-s.  Matter  of  Visalia  City  Water 
Co.,  119  Cal.  561,  51  Pao.  856. 

88.  In  re  Mealy,  127  Cal.  103,  59 
Pac.  313;  Matter  of  Visalia  City  Water 
Co.,  119  Oal.  561,  51  Pae.  856. 

[a]  All  the  petitioning  creditors 
must  sign  as  principals.  If  executed 
by  a  less  number  the  bond  is  insuffi- 
cient. Ill  re  Mealy,  127  Cal.  103,  59 
Pac.   313. 
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[b]  Filing  of  Proper  Bond  Is  Juris- 
dictional.— Anderson  v.  Superior  Court, 
122  Cal.  216,  54  Pac.  829.  But  see 
In  re  Mealy,  127  Cal.  103,  59  Pac.  313, 
that  such  objection  must  be  taken  at 
the  proper  time  and  place  or  it  is 
waived  and  cannot  for  the  first  time 
be  raised  on  appeal.  And  see  also 
In  re  Clarke,  125  Cal.  388,  58  Pae.  22. 

89.  See  the  statutes,  and  Buck  v. 
Sayles,  9  Mete.  (Mass.)  459;  Mott  v. 
Bank  of  Nova  Scotia,  14  Can.  Sup.  Ct. 
650. 

[a]  In  Louisiana,  the  issuance  of 
process  and  the  service  thereof  is  the 
same  as  in  ordinary  civil  actions. 
Weimprenders  Syndics  v.  Weimprender, 
11  Hart.   (0.  S.)   17. 

[Id]  In  Maine,  leaving  an  attested 
copy  of  the  application  and  the  judge's 
warrant  at  the  last  and  usual  place 
of  abode  of  the  debtor  is  sufSeient. 
In  re  Eoberts,  71  Me.  390. 

[e]  Publication.  —  Insolvency  p  r  o- 
eeedings  being  proceedings  in  rem, 
service  by  publication  is  sufficient.  Ar- 
nold V.  Kahn,  67  Cal.  472,  8  Pao.  36. 

[d]  Correction  of  Befect  in  First 
Citation  and  Service  of  Second. — Where 
a  citation  that  did  not  comply  with 
the  law  was  served  on  the  debtor  and 
returned,  and  the  judge  upon  discover- 
ing the  faultiness  of  the  citation  re- 
moved it  from  the  petition  and  ap- 
pended a  proper  one,  in  its  place  which 
was  duly  served,  and  where  the  officer 
before  serving  the  second  citation  gave 
notice  of  discontinuance  of  the  first 
citation,  it  was  held  that  the  second 
proceeding  was  regular  and  that  the 
first  proceeding  ceased  to  be  pending 
upon  notice  being  given.  Eipley  v. 
Griggs,  52  Vt.  460. 

90.  See  the  title  "Appearances," 
and  also:  Cal.— Iw  re  Clarke,  125  Cal. 
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pearanee  and  submission  of  a  non-resident  debtor  does  not  confer 
upon  the  court  jurisdiction  of  the  subject-matter,  but  merely  of  his 
person.^^ 

F.  Who  May  Oppose.  —  An  involuntary  application  may  be  op- 
posed by  the  person  against  whom  it  is  filed,'^  or  by  other  non-joining 
creditors.'^ 

Gt.  Answer.  —  A  denial  in  the  answer  of  the  acts  of  insolvency 
alleged  in  the  petition  presents  an  issue  for  adjudication.''* 

H.  Replication.  —  A  replication  does  not  seem  to  be  contemplated 
either  by  the  statutes  or  according  to  any  established  practice  on  the 
subject.®^ 

I.  Dismissal  and  Discontinuance.""  —  Before  the  intervention  of 
other  creditors  the  petitioning  creditor  may  voluntarily  dismiss  or 
withdraw  his  petition  and  terminate  the  proceedings."'  Upon  objection 
of  other  creditors,  however,  such  a  dismissal  pursuant  to  a  fraudulent 
arrangement  between  the  petitioner  and  the  debtor,  will  not  be  per- 
mitted."* 

VII.  SCHEDULES.  —  In  voluntary  proceedings  schedules  are  by 
statute  usually  required  to  be  annexed  to  the  petition,""  containing  a 
statement  of  the  property  and  debts  of  the  insolvent  and  any  other 
matters  required  by  the  statute  to  be  set  forth  therein.^     The.  mere 


388,  58  Pac.  22  (as  to  general  and 
special  appearance) ;  Lyon  v.  Crosby,  64 
Cal.  34,  27  Pac.  786.  La.— Dyson  v. 
Brandt,  9  Mart.  (O.  S.)  473.  Nev. 
Franbel  v.  Creditors,  20  Nev.  49,  14 
Pac.  755. 

91.  Thorp  V.  Porter,  70  Vt.  570,  41 
Atl.  657. 

92.  Kennedy  v.  Develin,  8  Mart.  N. 
S.  (La.)  150;  Eollins  v.  Kice,  60  Minn. 
358,  62  N.  W.  325;  Hyde  v.  Weitzner, 
45   Minn.  35,  47   N.  W.  311. 

93.  Brewster  v.  Sheton,  24  Conn. 
140;  Letchford  v.  Dannequin,  16  La. 
Ann.  149;  Planters  Bank  v.  Lanusse,  10 
Mart.  (0.  S.)  690;  WikofE  v.  Duncan's 
Heirs,  10  Mart.  O.  S.  (La.)  667. 

[a]  A  third  party  cannot  attack  the 
sufficiency  of  an  involuntary  petition 
in  a  collateral  proceeding.  Mogk  v. 
Peterson,  75  Cal.  496,  17  Pac.  446. 

94.  Castleberg  v.  Wheeler,  68  Md. 
266,  12  Atl.  3. 

[a]  If  a  jury  trial  of  such  issues  be 
desired,  the  answer  must  so  state. 
Castleberg  v.  Wheeler,  68  Md.  268,  12 
Atl.   3. 

95.  Castleberg  v.  Wheeler,  68  Md. 
266,  273,  12  Atl.  3. 

96.  See  generally  the  title  "Dis- 
missal, Discontinuance  and.  Nonsuit." 

97.  Fayerweather  v.  Monson,  61 
Conn.  431,  23  Atl.  878. 


98.  Foster  v.  Goulding,  9  Gray 
(Mass.)   50. 

99.  Burdon  v.  His  Creditors,  20  La. 
Ann.  364. 

1.  Barrett  v.  Carney,  33  Cal.  530, 
537;  Wilson  v.  His  Creditors,  32  Cal. 
406;  Case  of  Woodward,  1  Ashm.  107, 
there  must  be  a  substantial  disclosure 
of  the  debtor's  property. 

[a]  It  must  appear  from  the  sched- 
ules that  the  requirements  of  the  stat- 
ute have  been  complied  with.  Burdon 
V.  His  Creditors,  20  La.  Ann.  364. 

[b]  When  the  statute  requires  the 
insolvent  to  set  forth  the  "names  of 
his  creditors  if  known,"  it  is  essen- 
tial either  to  state  the  name  if  known, 
or  if  unknown,  to  state  the  debt  cor- 
rectly and  the  fact  that  the  creditor 
is  unknown.  Judson  v.  Atwill,  9  Cal. 
'477;  McAllister  v.  Strode,  7  Cal.  428. 

[c]  One  who  is  a  conditional  cred- 
itor should  be  included  in  the  schedules. 
Thomas  v.  Breedlove,  6  La.  (O.  S.)  573. 

[d]  Where  the  schedule  contained 
the  names  of  two  creditors,  with  words 
"amounts  due  him  for  services,"  an- 
nexed, but  omitted  to  state  the 
amounts,  such  omission  did  not  vitiate 
the  assignment.  Butt  v.  Peck,  1  Daly 
(N.  Y.)   83. 

[e]  Place  of  residence  of  a  creditor. 
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failure  to  include  in  the  schedule  certain  property  of  the  debtor  will 
not  necessarily  defeat  the  proceedings.^ 

If  the  schedules  do  not  set  forth  the  required  items  with  sufficient 
particularity  the  proper  remedy  is  by  motion  to  require  them  to  be 
stated  properly,  and  not  by  motion  to  dismiss.'  The  schedules  must 
be  signed  at  the  foot  thereof  by  the  insolvent.*  It  has  been  held  that 
schedules  filed  in  an  involuntary  proceeding  need  not  be  verified.' 

Amendments.  — The  schedules  may  be  amended    like    a    pleading." 

VIII,  ADJUDICATION.  —  It  is  sufficient  if  the  court  by  order 
adjudges  the  debtor  insolvent ;  formal  findings  are  not  required.^  Such 
order  should  be  entered  on  the  minutes  of  the  court,  though  failure 
to  make  the  entry  does  not  render  the  order  invalid.* 

Notice  of  the  adjudication  is  required  under  some  statutes,  by 
publication  thereof  and  also  service  on  the  creditors,  either  personally 


See  In  re  Chope,  112  Cal.  630,  44  Pac. 
1066. 

[f]  A  statement  In  the  schedules 
is  sufficient  which  fairly  apprizes  the 
creditor  of  the  general  ground  of  in- 
debtedness, and  which  will  give  to  the 
creditor  a  clew  upon  which  to  base  his 
inquiries.  Slidell  v.  McCrea,  1  Wend. 
(N.  Y.)  156;  Taylor  v.  Williams,  20 
Johns.   (N.  T.)   21. 

[g]  The  omission  of  a  dollar  sign 
will  not  affect  the  validity  of  the 
schedules.  Newlove  v.  Mercantile  Trust 
Co.,  156  Cal.  657,  105  Pac.  971. 

[h]  Failure  to  state  the  cause  or 
consideration  of  the  indebtedness  to 
creditors  in  the  schedules,  vitiates  the 
discharge.  McNair  v.  Gilbert,  3  Wend. 
(N.  T.)   344. 

[i]  A  supplemental  schedule  of  as- 
sets will  not  be  ordered'  to  be  filed  at 
the  request  of  the  trustee  subsequent 
to  his  discharge.  Culbreth  v.  Banks,  87 
Md.  444,  40  Atl.  170. 

2.  Immaterial  Omission.— Where  the 
petitioner  omits  to  return  a  debt  due 
to  him,  from  plain  mistake  or  misap- 
prehension, or  an  honest  conviction  that 
the  worthlessness  of  the  claim  rendered 
its  return  useless,  the  mere  fact  of 
omission,  under  such  circumstances 
will  not  defeat  the  petition.  Case  of 
Oliver,  1  Ashm.  (Pa.)  112.  See  also 
Case  of  Widmier,  10  Phila.  (Pa.)  81. 

[a]  The  failure  to  include  certain 
real  property  in  the  schedules,  does  not 
affect  the  jurisdiction  of  the  court, 
though  the  schedule  purports  to  eon- 
tain  a  full,  true  and  perfect  discovery 
of  all  the  insolvent's  real  and  personal 
estate.  Newlove  v.  Mercantile  Trust 
Co-,  156  CaL  657.  105  Pac.  971. 
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[b]  Exempt  Property. — ^It  is  said  to 
be  the  better  practice  to  schedule  ex- 
empt property  even  if  it  be  not  ab- 
solutely necessary  to  do  so.  In  re 
Callahan,  102  Wis.  S57,  78  N.  W.  750. 

3.  Bennett  v.  His  Creditors,  22  Cal. 
38. 

4.  Wilson  V.  His  Creditors,  32  Cal. 
406,  this  must  be  done  by  the  insolvent 
personally,  and  no  one  can  act  for  him. 

5.  In  re  Green,  96  Cal.  162,  31  Pac. 
15. 

6.  Cal. — Bennett  v.  His  Creditors,  22 
Cal.  38.  Ga.— May  v.  Dawson,  12  Ga. 
118.  Ohio. — Loines  v.  Phillips,  4  Ohio 
172. 

[a]  "Between  the  filing  and  the 
final  hearing  of  the  petition,  the  inven- 
tory can  be  enlarged  or  diminished  at 
pleasure  of  the  petitioner."  Loines  v. 
Phillips,  4  Ohio  172. 

[b]  The  schedule  of  creditors  may 
be  amended  after  the  choice  of  an  as- 
signee under  some  statutes.  Shepard  13. 
Abbott,  137  Mass.  224. 

7.  In  re  Clarke,  125  Cal.  388,  58 
Pac.  22. 

[a]  An  adjudication  stating  that  all 
the  allegations  of  the  petition  are  true 
and  that  the  debtor  on  the  day  there- 
in specified  and  ever  since  has  been 
and  still  is  insolvent  is  complete  in 
form  and  substance.  Whether  the 
court  says  it  "finds"  or  "adjudges" 
or  "decrees"  or  "considers"  is  im- 
material. To  add  as  a  conclusion  of 
law  that  the  debtor  on  the  day  specified 
therein  is  an  insolvent  debtor  is  un- 
necessary. In  re  Clarke,  125  Cal.  388, 
394,  58  Pac.  22. 

8.  In  re  Clarke,  125  Cal.  388,  58 
Pac.  22. 
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or  by  mail."  The  adjudication  cannot  be  attacked  collaterally.^" 
-  IX.  MEETING  OP  CREDITORS.  —  The  statutes  provide  for  a 
meeting  of  creditors  after  the  adjudication,  and  for  notice  to  the 
creditors  of  the  time  and  place  thereof.^^ 

X.  APPOINTMENT  OF  RECEIVER.  — A  receiver  of  the  insolv- 
ent estate  may  be  appointed  on  the  application  of  the  insolvent,"  or 
of  the  creditors. ^^    An  averment  of  insolvency  and  an  illegal  preference 


9.  See  the  state  statutes  and  Pope 
V.   Kirchner,  77   Cal.  152,  19   Pac.  264. 

[a]  A  slight  misspelling  of  a  cred- 
itor's name  in  the  notice  is  immaterial. 
Pope  V.  Kirchner,  77  Cal.  152,  19  Pac. 
264. 

[b]  An  affidavit  of  mailing  begins 
"Herman  Kirchner  being  duly  sworn 
says,"  but  is  signed  by  V.  W.  Gaskill, 
deputy  county  clerk,  and  the  certificate 
reads:  "Subscribed  and  sworn  to  be- 
fore me,"  etc.,  is  sworn  to  by  the  per- 
son subscribing  it;  the  recital  as  to 
"Herman  Kirchner  being  duly  sworn," 
may  be  rejected  as  surplusage  and  the 
affidavit  be  considered  as  sworn  to  by 
Gaskill.  Pope  v.  Kirchner,  77  Cal.  152," 
19  Pac.  264. 

[c]  Where  a  statute  requires  that 
notice  of  the  adjudication  be  given 
forthwith  to  all  creditors  after  the 
making  of  the  order,  and  also  requiring 
the  publication  of  the  notice,  a  notice 
given  four  days  thereafter  but  prior 
to  the  first  publication  of  the  notice 
is  sufficient.  Newlove  v.  Mercantile 
Trust  Co.,  156  Cal.  657,  105  Pac.  971. 

10.  Pehrson  v.  Hewitt,  79  Cal.  594, 
21  Pac.  950;  Luhrs  v.  Kelly,  67  Cal.  289, 
7  Pac.  696;  Hanney  v.  Healy,  14  La. 
Ann.  424.     See  also  infra,  XIX,  F. 

[a]  A  creditor  claiming  a  distribu- 
tive share  of  the  insolvent  estate  will 
not  be  permitted  to  impeach  the  ad- 
judication in  insolvency.  Gottschalk  v. 
Smith,  74  Md.  560,  22  Atl.  401. 

[b]  When  an  adjudication  is  based 
upon  a  fraudulent  transfer  or  assign- 
ment it  conclusively  establishes  the 
fraudulent  character  of  such  transfer 
or  assignment.  Vogler  «.  Rosenthal,  85 
Md.  37,  36  Atl.  650,  60  Am.  St.  Eep. 
298. 

11.  See  the  statutes  and  Newlove  v. 
Mercantile  Trust  Co.,  156  Cal.  657,  105 
Pac.  971;  Pinsky  v.  Eesweber,  49  La. 
Ann.  246,  21  So.  251;  Spears  v.  Cred- 
itors, 40  La.  Ann.  650,  4  So.  567;  Stew- 
art V.  His  Creditors,  7  Mart.  (N.  S.) 
[La.]  604. 

[a]     The  fact  that  a  creditor  holds 


in  pledge  certain  securities  or  property 
as  guaranty  of  his  claim  does  not  ren- 
der him  ineligible  to  attend  a  cred- 
itors' meeting,  nor  militate  against  his 
proving  his  claim  and  voting  for  a 
syndic;  and  by  thus  taking  part  in  the 
creditors'  meeting  he  does  not  forfeit 
his  right  of  pledge  though  he  make  no 
statement  or  declaration  concerning  the 
security  he  holds,  and  stipulates  for 
no  special  reservation  of  his  rights 
touching  same.  Eichardson  v.  Turner, 
52  La.  Ann.  1613,  28  So.  158,  affirmed 
in  180  V.  S.  87,  21  Sup.  Ct.  295,  45 
L,  ed.  438. 

[b]  Adjounuuents  (1)  from  day  to 
day  are  permitted  (Rice  v.  Wallace,  7 
Mete.  [Mass.]  431),  (2)  and  notice  of 
such  adjournment  need  not  be  given  to 
the  creditors  (In  re  McFarlane,  12  L. 
C.  Jur.  [Can.]  239),  but  after  a  sine 
die  adjournment,  a  meeting  cannot  be 
held  without  a  new  notice.  Consolidated 
Bank  v.  Davidson,  2  Montreal  Leg.  N. 
(Can.)  348,  confirmed,  3  Montreal  Leg. 
N.  56. 

12.  Lammon  v.  Giles,.  3  Wash.  Ter. 
117,  13  Pac.  417. 

13.  Von  Roun  v.  San  Francisco  Supe- 
rior Court,  58  Cal.  358.  See  generally 
the  title  "Receivers." 

[a]  On  an  Ex  Parte  Application  at 
Chambers. — Real  Estate  Associates  v. 
San  Francisco  Superior  Court,  60  Cal. 
223;  Wheelock  v.  Hastings,  4  Mete. 
(Mass.)  504;  Kimball  v.  Morris,  2  Mete. 
(Masa.)  573.  But  see  Beck  v.  Ash- 
kettle,  18  R.  L  374,  27  Atl.  505,  28 
Atl.  333  (holding  that  the  debtor  is 
entitled  to  notice  of  the  application  for 
a  receiver,  and  in  the  absence  of  a 
court  rule  or  statutory  provision  as  to 
the  method  of  notice,  personal  notice 
to  the  debtor  is  required) ;  Rider-Wallis 
Co.  V.  Fogg,  102  Wis.  536,  78  N.  W. 
767,  holdiuig  that  a  statute  vesting  the 
power  to  appoint  a  receiver  in  the  court 
is  valid,  but  is  invalid  so  far  as  it 
attempts  to  empower  the  appointment 
to  be  made  at  chambers. 

[b]  Evidence  must  be  heard  on  the 
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is  sufficient  to  authorize  the  court  to  make  such  an  appointment." 
The  appointment  of  a  receiver  being  merely  temporary  his  authority 
extends  only  to  taking  possession  of  and  preserving    the    property, 
pending  the  appointment  of  an  assignee.^® 

XI.  THE  ASSIGNEE.  —  A.  Appointment.  —  The  method  of  ap- 
pointment of  the  assignee  or  trustee  is  statutory,^^  and  when  notice  to 
creditors  is  required,  there  can  be  no  valid  appointment  upon  failure 
to  give  the  notice.^^ 

Under  some  statutes  the  assignee  is  selected  by  vote  of  the  creditors,'* 
subject,  in  some  states,  to  the  approval  of  the  court.^^ 


question.    Eider- Wallis  Co.  «.  Fogg,  102 
"Wis.  536,  78  N".  W.  767. 

[c]  The  application  must  "be  filed 
in  the  clerk's  office  witliin  the  time 
prescribed  in  the  statute;  it  is  not 
sufficient  merely  to  present  it  to  the 
judge  within  that  time.  Foot  v.  Ofstie, 
70  Minn.  212,  73  N.  W.  4. 

14.  Steinruok's  Insolvency,  225  Pa. 
461,  74  Atl.  360;  Hoover  v.  Ober,  42  Pa. 
Super.  308. 

15.  Tibbets  v.  Cohn,  116  Cal.  365,  48 
Pac.  372. 

[a]  Unless  otherwise  provided  by 
statute  the  receiver  cannot  perform  the 
functions  of  an  assignee.  Gilmour  v. 
Ewing,  50  Fed.  656. 

[b]  He  may  maintain  only  such  pro- 
ceedings as  are  necessary  to  preserve 
the  property.  He  cannot  institute  a 
proceeding  to  vacate  a  transfer  of  prop- 
erty made  by  the  debtor,  such  right 
being  expressly  conferred  upon  the  as- 
signee. Tibbets  v.  Cohn,  116  Gal.  365, 
48  Pac.  372. 

16.  See  the  statutes  and  the  follow- 
ing cases:  La. — Conery  v.  His  Creditors, 
118  La.  161,  42  So.  760.  Minn.— Lan- 
pher  V.  Burns,  77  Minn.  407,  80  N.  W. 
361.  Can. — Letouvneux  v.  Dansereau, 
12  Can.  Sup.  Ct.  307. 

[a]  A  permanent  trustee  super- 
sedes a  provisional  trustee,  the  prop- 
erty of  the  insolvent  passing  by  opera- 
tion of  law  to  the  former,  in  the 
absence  of  a  formal  conveyance  to 
him.     Phelps  v.  Phelps,  17  Md.  120. 

17.  Commercial  Nat.  Bank's  Appeal, 
59  Conn.  25,  21  Atl.  1021.  See,  how-; 
ever,  Southworth  v.  Douglass,  22  Fed. 
Cas.  No.  13,195,  construing  the  Con- 
necticut statute  of  1855  and  holding 
that  the  provision  requiring  notice  by 
publication  of  the  time  when  the  trus- 
tee is  to  be  appointed  is  merely  di- 
rectory, and  while  non-compliance  there- 
with may  be  ground  for  Vacating  the 
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order,    the    appointment   itself    is    not 
void. 

[a]  Where  the  notice  to  creditors 
was  irregular  because  of  the  fault  of 
the  insolvent,  he  cannot  object  to  the 
appointment  because  of  his  own  fault. 
Janin  v.  His  Creditors,  8  La.  (O.  S.) 
467;  Seghers.«.  His  Creditors,  8  Mart. 
O.  S.   (La.)    136. 

[b]  The  failure  of  the  debtor  to 
give  notice  to  a  creditor  of  the  first 
meeting  at  which  the  assignee  was 
selected  is  no  ground  for  removing  the 
assignee.  Shepard  v.  Abbott,  137 
Mass.  224. 

18.  In  California  the  person  elected 
must  receive  the  vote  of  a  majority  of 
the  amount  of  demands  present  or  rep- 
resented by  proxy,  and  if  no  one  re- 
ceives this  majority  no  choice  is  made 
by  creditors.  Menke  v.  Lyndon,  124 
Cal.  160,  56  Pac.  883;  O'Neill  v.  Rey- 
nolds, 116  Cal.  264,  48  Pac.  57. 

[a]  In  Louisiana  (1)  privileged 
creditors  are  entitled  to  vote  for  syndics 
(Enet  V.  His  Creditors,  4  Mart.  [0.  S.] 
599),  (2)  and  after  the  filing  of  the 
proces-verbal  it  is  too  late  to  object 
to  the  election  of  the  syndic  at  the 
creditor's  meeting.  Kocke  v.  Creditors, 
51  La.  Ann.  937,  25  So.  985.  (3)  The 
election  is  by  a  majority  in  amount 
and  number  (Winkler  v.  Their  Cred- 
itors, 34  La.  Ann.  1221);  (4)  each  cred- 
itor though  having  several  claims  is 
entitled  to  one  vote.  Conery  v.  His 
Creditors,  115  La.  316,  38  So.  1005. 

[b]  The  court  cannot  set  aside  the 
action  of  a  majority  of  the  creditors 
and  select  an  assignee  independently 
thereof.  Gaffuey  v.  Piper,  4  Idaho  728, 
44  Pac.  552. 

19.  Shepard  v.  Abbott,  137  Mass. 
224. 

[a]  Where  the  statute  requires  the 
approval  of  the  court,  no  power  is 
vested  in  the  assignee  until  such  ap- 
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Where  the  sanction  of  the  court  is  required  the  actual  appointment 
is  made  by  him,^°  and  the  court  may  appoint  where  the  creditors  fail 
to  do  so.^^  If  the  assignee  declines  to  act,^^  or  fails  to  qualify,  a  suc- 
cessor will  be  appointed.^'' 

Objections  to  Appointment.  —  "When  the  statute  provides  the  time  with- 
in which  objections  to  the  appointment  must  be  filed,  they  cannot  be 
filed  thereafter,^*  and  no  objections  other  than  those  filed  can  be  urged 
upon  the  hearirrg.^^ 

Attacking  Appointment.  —  The  regularity  of  the  assignee 's  appoint- 
ment cannot  be  attacked  collaterally.^' 

B.  Bond.  —  The  necessity  for  the  giving  of  a  bond  by  the  assignee, 
and  its  form,  is  governed  by  statute,^'  but  when  such  bond  is  required 
the  assignee  has  no  authority  to  act,  nor  is  he  invested  with  the  rights 
and  character  of  a  trustee  until  the  statute  is  complied  with.^* 


pioval.    Dukeylus  v.  Dumontel,  4  Mart. 
0.  S.  (La.)  466. 

20.  Harrison  v.  Creditors,  42  La. 
Ann.  1054,  8  So.  268. 

[a]  An  assignee  is  appointed  by  tlie 
judge  of  probate  and  not  by  the  cred- 
itors, although  it  may  be  made  upon 
their  recommendation,  such  recommen- 
dation being  optional  and  not  compul- 
sory; nor  is  the  right  of  the  court  to 
appoint  affected  by  the  neglect  of  cred- 
itors to  seasonably  prove  their  claims. 
Tucker  v.  Chick,  67  N.  H.  77,  37  Atl. 
672,  .reversing  65  N.  H.  119,  18  Atl. 
234. 

21.  Jordan  v.  Palmer,  165  Mass.  317, 
43  N.  E.  122. 

[a]  Upon  the  failure  or  neglect  of 
the  creditors  to  agree  upon  an  assignee 
he  may  be  appointed  by  the  court.  Gil- 
mour  V.  Ewing,  50  Fed.  656;  Tucker  v. 
Chick,  67  N.  H.  77,  37  Atl.  672. 

22.  Cooper  v.  Henderson,  6  Binn. 
(Pa.)    189. 

23.  Glenn  v.  Karthaus,  4  Gill  &  J. 
(Md.)  385;  Feather's  Appeal,  1  Pen. 
&  W.  (Pa.)  322. 

24.  Henry  v.  His  Creditors,  46  La. 
Ann.  1428,  16  So.  400;  Smith  v.  de 
Lalande,  1  Bob.  (La.)  384;  Pandelly  v. 
His  Creditors,  9  La.  (O.  S.)  387. 

25.  Bierra  v.  His  Creditors,  2  Mart. 
N.  S.  (La.)  47;  Desbois  v.  Segler,  8 
Mart.  O.  S.   (La.)   67. 

26.  Cal. — Ohleyer  v.  Bunee,  65  Cal. 
544,  4  Pae.  549.  Conn. — Gallup  v.  Smith, 
59  Conn.  354,  22  Atl.  334,  12  L.  E.  A. 
353.  La. — 'Cloutier  v.  Lemee,  33  La. 
Ann.  305. 

See  also  infra,  XIX,  P. 
Compare  Richardson  ».  Turner,  52  La. 
Ann.  1613,  28  So.  158,  to  the  effect  that 


the  homologation  of  the  proceedings  of 
a  creditors'  meeting  to  accept  the  ces- 
sion and  elect  a  syndic  is  not  to  be 
given  the  force  of  an  adjudication  on 
all  questions  of  privilege  and  pledge 
as  between  the  creditor  claiming  it 
and  other  creditors. 

[a]  A  writ  of  mandamus  is  not  the 
proper  remedy  for  setting  aside  the  im- 
proper election  of  an  assignee,  nor  will 
it  lie  to  require  the  court  to  admit  to 
oflice  one  claiming  to  be  the  duly 
elected  assignee.  O'Neill  v.  Eeynolds, 
116  Cal.  264,  48  Pae.  57. 

[b]  It  will  be  presumed  on  collateral 
attack  that  the  first  assignee  had  been 
removed  before  the  second  was  ap- 
pointed although  no  order  of  removal 
appears  in  the  record.  Freeman  V. 
Spencer,   128  Cal.  394,   60  Pae.   979. 

27.  See  the  statutes.  ' 

[a]  Separate  Bonds. — ^When  the  or- 
der of  appointment  does  not  require 
joint  assignees  to  give  a  separate  bond, 
but  separate  bonds  are  voluntarily  giv- 
en, the  obligors  cannot  thereafter  avoid 
liability  by  saying  that  the  statute 
contemplated  a  joint  bond.  Court  of 
Insolvency  v.  Alexander,  72  Vt.  15,  47 
Atl.  102. 

28.  La. — ^Lange  v.  His  Creditors,  2 
Bob.  539;  Eivas  V.  Hunstock,  2  Eob. 
187.  Md.— Gable  v.  Scott,  56  Md.  176; 
Stewart  v.  Stone,  3  Gill  &  J.  510;  Win- 
chester V.  Union  Bank,  2  Gill  &  J.  79, 
19  Am.  Dec.  255.  Pa. — Power  v.  Holl- 
man,  2  Watts  218;  Immel  v.  Stoever,  1 
Pan.  &  W.  262 ;  Willis  v.  Eow,  3  Yeates 
520.  Can. — Churcher  v.  Cousins,  28  U. 
C.  Q.  B.  540. 

[a]  When  the  bond  is  executed  in 
due  season  and  delivered  to  the  judge, 
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C.  Removal  of  Assignee.  ^  An  assignee  will  not  be  removed  with- 
out proof  of  fraud  or  of  acts  committed  by  him  which  will  cause  loss 

XII.  ADIMINISTRATION  OP  ESTATE.  —  A.  In  Gbneeal.  —  The 
assignee  administers  the  estate  subject  to  the  control  of  the  court  by 
which  he  is  appointed.'"  In  some  states  it  is  provided  that  questions 
relative  to  the  administration  and  distribution  of  the  estate  be  re- 
ferred to  commissioners  appointed  by  the  insolvency  court.'^ 

B.  Teanspee  of  Peopeety  to  Assignee.  —  Under  some  statutes  the 
title  to  the  insolvent's  property  vests  in  the  assignee  without  the, 
necessity  of  the  insolvent  executing  a  deed  therefor,'^  but  it  does  not 
pass  out  of  the  debtor's  hands  until  the  assignee  has  qualified  and  is 
authorized  to  receive  it.''  Under  other  statutes  the  judge  or  clerk 
of  the  court  makes  the  transfer  by  instrument  entitled  in  the  pro- 
ceeding, transferring  all  the  insolvent's  property.'*     In  some  states 


the  right  of  the  assignee  to  act  is  not 
affected  by  the  failure  of  the  judge  to 
deliver  such  bond  to  the  clerk  of  the 
court  until  after  the  expiration  of  the 
time  for  filing.  -  Johnson  v.  Bray,  35 
Minn.  248,  28  N.  W.  504. 

[b]  A  third  party  in  a  collateral 
proceeding  cannot  question  the  bond  of 
the  assignee,  that  being  a  matter  in 
which  the  debtor  and  the  creditors  are 
alone  interested.  Mogk  v.  Peterson,  75 
Gal.  496,  17  Pac.  446;  Luhrs  v.  Kelly, 
67  Gal.  289,  291,  7  Pac.  696. 

29.  Rogers  v.  Jackman,  12  Gray 
(Mass.)  144.  See  In  re  Evans,  13  Nova 
Scotia   (Gan.)   326. 

[a]  An  assignee  will  not  be  removed 
because  he  refuses  to  institute  proceed- 
ings to  set  aside  an  alleged  fraudulent 
preference.  Colt  v.  Sears  Commercial 
Co.,  20  E.  I.  323,  38  Atl.  1056. 

[b]  Temporary  absence  from  the 
state  is  no  ground  for  removing  an  as- 
signee. Hughes  V.  His  Creditors,  15  La. 
(O.  S.)   446. 

[c]  A  court  of  equity  has  no  juris- 
diction to  remove  the  trustee  in  in- 
solvency, though  if  property  in  his 
hands  is  not  secure,  and  is  about  to 
be  wasted  and  applied  by  him  to  his 
own  use,  a  court  of  equity  may  inter- 
fere to  prevent  the  abuse  of  the  trust, 
provided  the  mischief  be  irreparable,  or 
the  consequences  of  such  a  character 
as  to  be  without  relief,  except  in 
equity.  Powles  v.  Dilley,  9  Gill  (Md.) 
222. 

30.  Alexander  v.  Ghiselin,  5  Gill 
(Md.)    138. 

[a]  Continuing  Business. — The  as- 
signee  may  with   the   approval   of  the 
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court  continue  the  business  of  the 
insolvent.  In  re  St.  James  Hotel,  4 
Ohio  Dec.  209,  3  Ohio  N.  P.  42;  In  re 
Lamohtagne,  2  Quebec  Jud.  (Can.)  160; 
Anderson  v.  Gervais,  22  L.  G.  Jur. 
(Can.)  277,  1  Montreal  Leg.  N.  579; 
Fisher  v.  Malo,  22  L.  G.  Jur.  (Can.) 
276. 

31.  Sowles  V.  Lewis,  75  Vt.  59,  52 
Atl.  1073;  Sowles  v.  Bailey,  69  Vt.  515, 
38  Atl.  237. 

[&]  Who  Ineligible  to  Appointment. 
The  following  cases  will  illustrate  who 
cannot  be  appointed  commissioners: 
(1)  A  creditor  (Barker  v.  Wales,  1 
Eoot  [Conn.]  265),  (2)  the  relative  of 
a  creditor  (Sturges  v.  Peck,  12  Conn. 
139;  Stoddard  v.  Moulthorp,  9  Conn. 
502),  (3)  a  resident  of  a  town  bene- 
ficially interested  in  a  claim  against 
the  estate  (Hawley  v.  Baldwin,  19 
Conn.  584),  (4)  an  assignee  of  a  claim 
against  the  estate.  Blanchard  v.  Young, 
11   Gush.   (Mass.)    341. 

[b]  Any  person  interested  in  the 
estate  may  make  the  application.  It  is 
not  necessary  that  the  applicant  should 
either  be  a  creditor  or  the  assignee , 
of  the  insolvent  estate.  Sowles  v. 
Bailey,  69  Vt.  515,  38  Atl.  237. 

32.  La. — Dubois  v.  Xiques,  14  La, 
Ann.  427.  Md.— Clark  v.  Manko,  80  Md. 
78,  30  Atl.  621;  Cochrane  v.  Briden- 
dolph,  72  Md.  275,  19  Atl.  604;  Phelps 
V.  Phelps,  17  Md.  120.  Pa.— McAllister 
V.  Samuel,  17  Pa.  114;  Monoure  v.  Han- 
son,  15  Pa.  385. 

33.  Gilmour  v.  Ewing,  50  Fed.  656 
See  also  supra,  XT,  A. 

34.  Mogk  V.  Peterson,  75  Cal.  496. 
17  Pac.  446;  Milliken  v.  Houghton,  97 
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the  property  is  transferred  by  deed  from  the  insolvent  to  the  trustee.''^ 

Upon  the  refusal  of  the  debtor  to  surrender  to  the  assignee  all  of 

his  non-exempt  property  the  remedy  provided  by  statute  is  exclusive.'" 

C.  Exemptions.  —  An  insolvent  may  be  entitled  to  have  property 
set  aside  for  his  u'se.'^ 

D.  Custody  of  Property  and  Interference  Therewith.  —  Upon 
the  filing  of  a  petition  in  insolvency  the  insolvent's  property  is  con- 
sidered within  the  custody  and  control  of  the  insolvency  court,  which 
is  empowered  to  restrain  any  interference  therewith.'*  Such  order 
differs  from  the  usual  restraining  order  in  that  no  notice  thereof  is 
necessary  to  give  it  effect.'^  The  assignee  may  take  such  action  with 
reference  to  the  property  as  is  necessary  to  carry  out  the  purposes  of 
his  appointment.*" 

E.  Sale  and  Disposition  of  Property  by  Assignee.  —  It  is  the 
duty  of  the  assignee,  subject  to  the  direction  of  the  court,  to  dispose 
of  the  estate  for  the  purpose  of  bringing  the  proceeds  into  court  for 
distribution.*^  He  may  when  properly  authorized  sell  the  land  be- 
longing to  the  estate.*^     Such  sale  is  usually  made  upon  an  order  of 


Me.   447,   54   Atl.   1075.     See  Flagg  v. 
Eeed,  157  Mass.  468,  32  N.  E.  665. 

[a]  The  instrument  of  assignment 
by  which  the  judge  assigns  and  conveys 
the  insolvents'  property  to  the  assignee 
in  the  case,  requires  neither  the  seal 
of  the  court  nor  of  the  judge.  Milliken 
V.  Houghton,  97  Me.  447,  54  Atl.  1075. 

35.  See  Watson  v.  Hall,  2  Cranch 
■C.  C.  154,  29  Fed.  Cas.  No.  17,283; 
Smith  V.  Bean,  46  Minn.  138,  48  N.  W. 
687. 

[a]  The  deed  of  an  insolvent  debtor 
conveying  his  property  to  a  trustee  for 
the  benefit  of  creditors  under  the  usual 
order  of  court,  acknowledged  before 
the'  clerk  of  the  county  court,  is  not 
properly  acknowledged.  Mackall  v. 
Farmers'  Bank  of  Maryland,  12  Gill  & 
J    (Md.)    176. 

36.  An  action  on  contract  against 
the  debtor  cannot  be  maintained  by  the 
assignee,  under  the  Massachusetts  stat- 
ute (Pub.  St.,  ch.  157,  §§51,  74,  75), 
the  remedy  of  imprisonment  provided 
for  by  that  statute  being  exclusive. 
Flagg  V.  Eeed,  157  Mass.  468,  32  N.  E. 
665. 

[a]  •  It  is  the  duty  of  the  court  to 
enforce  the  surrender  by  fine  and  im- 
prisonment. Cochrane  v.  Bridendolph, 
72  Md.  275,  19  Atl.  604. 

37.  See  the  statutes  and  Brimble- 
com  V.  O'Brien,  69  N.  H.  370,  46  Atl. 
187;  In  re  Kaeppler,  7  N.  D.  435,  75 
N.  W.  789. 

[a]     This   is   not   "a    debt   due   the 


debtor  from  the  assignee  but  is  a  trust 
fund  set  apart  .  .  .  for  a  particular 
purpose  from  which  ■  it  cannot  be  di- 
verted by  trustee  process."  Brimble- 
com  V.  O'Brien,  69  N.  H.  370,  46  Atl. 
187". 

[b]  Waiver  of  Exemption. — DelDtors 
entitled  to  the  benefit  of  the'  exemption 
act  cannot  waive  same.  Citizens'  Nat. 
Bank  v.  Gass,  29  Pa.  Super.  125. 

[c]  Temporary  allowance  out  of  the 
property  of  the  estate  for  the  support 
of  the  debtor's  family.  Brimblecom  v. 
O'Brien,  69  N.  H.  370,  46  Atl.  187. 

38.  Taffts  V.  Manlove,  14  Cal.  47,  73 
Am.  Dec.  610;  Andrus  i;.'^  Creditors,  45 
La.  Ann.  1067,  13  So.  635. 

39.  Taffts  V.  Manlove,  14  Cal.  47, 
73   Am.  Dec.  610. 

40.  See  infra,  XII,  F,  1. 

41.  Zeigler  v.  King,  9  Md.  330; 
Jamison  v.   Chestnut,  8   Md.   34. 

[a]  Perishable  Property. — Where  the 
title  to  property  of  a  perishable  nature 
is  in  dispute  the  assignee  may  sell  and 
hold  the  proceeds  in  place  thereof,  and 
this  applies  to  property  covered  by 
a  mortgage,  the  validity  of  which  ig 
challenged  by  the  assignee.  Nichols  v. 
Bingham,  70  Vt.  320,  40  Atl.  827. 

42.  Interest  In  Land. — The  assignee 
has  power  to  sell  the  insolvent's  inter- 
est in  land  notwithstanding  he  is  not 
in  actual  possession  thereof.  Newlove 
V.  Mercantile  Trust  Co.,  156  Cal.  657, 
105   Pac.   971. 
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the  court  after  appraisement,*^  and  should  be  at  public  auction,  unless 
a  private  sale  is  permitted  by  statute.** 

A  sale  of  property  may  be  set  aside,*^  for  irregularity,*^  or  because 
against  public  policy.*'  Proceedings  to  set  aside  a  sale  must  be  in- 
stituted by  creditors,  and  not  by  the  insolvent.*^ 

F.  Actions  by  and  Against  Assignee.  —  1.  Actions  by  Assignee, 
a.  Generally.*^  —  The  assignee  may  sue  in  his  representative  capacity 
for  all  choses  in  action  owned  by  the  assignor  at  the  time  of  the  as- 
signment, which  accrue  to  him  in  his  right  as  trustee,^"  and  may  en- 


43.  Lange  v.  His  Creditors,  2  Eob. 
(La.)   539;  Gable  v.  Scott,  56  Md.  176. 

[a]  The  application  to  sell  may  be 
in  writing  or  oral,  depending  on  the 
statute,  and  when  the  order  is  made  it 
will  not  be  illegal  because  based  on  an 
oral  application,  though  the  court  could 
have  required  an  application  bj  peti- 
tion. Lange  v.  His  Creditors,  2  Eob. 
(La.)  539. 

[b]  Befusal  of  Assignee  To  Act. 
The  court  may  order  a  sale  upon  the 
application  of  a  creditor  when  the  as- 
signee refuses  to  sell.  Laforest  v.  His 
Creditors,  18  La.  Ann.  292. 

[c]  The  appraisers  may  be  appointed 
by  the  insolvency  court  and  are  not 
necessarily  to  be  appointed  by  the  in- 
solvent and  the  syndic.  Lange  v.  His 
Creditors,   2   Eob.    (La.)    539. 

[d]  Notice  to  creditors  (1)  of  the 
proposed  sale  is  required  (Coiron  v.  Mil- 
landon,  3  La.  Ann.  664;  Saul  v.  His 
Creditors,  7  Mart.  N.  S.  [La.]  425), 
(2)  and  a  meeting  called  for  the  pur- 
pose of  determining  the  terms  and  con- 
ditions of  sale.  Spears  v.  Creditors,  40 
La.   Ann.   650,   4   So.   567. 

[e]  In  Kentucky,  a  separate  ap- 
praisal of  real  estate  is  required. 
Vaughn  v.  Pedley,  137  Ky.  737,  126 
S.  W.  1093. 

44.  Sloan  v.  Apgar,  24  N.  J.  L.  608; 
Eobins   v.  Bellas,   4   Watts    (Pa.)    255. 

[a]  Suspending  or  Postponing  Sale. 
The  assignee  is  not  bound  to  let  the 
property  go  at  any  price,  and  '  under 
proper  circumstances  may  suspend  or 
postpone  the  sale  if  the  property  is 
likely  to  be  sarriiiced.  Egerton  v.  His 
Creditors,  2  Eob.   (La.)   201. 

[b]  Statute  Directory. — The  require- 
ments of  the  Massachusetts  statute 
(Pub.  St.,  ch.  157,  §50)  as  to  how 
the  assignee  shall  sell,  are  merely  di- 
rectory. Thomas  v.  Seals,  154  Mass.  51, 
27   N.  E.   1004. 
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45.  Coombs  v.  Persons  Unknown,  82 
Me.  326,  19  Atl.  826. 

46.  Cal. — In  re  Nichols'  Estate,  5 
Cal.  Unrep.  856,  50  Pac.  1072.  La. 
Ouliber  v.  .His  Creditors,  16  La.  Ann. 
287.  N.  Y.— Murphy  v.  Philbrook,  57 
N.  Y.  Super.  204,  6  N.  Y.  Supp.  543. 
Can.— Jra  re  Leger,  17  L.  C.  Jur.  84. 

[a]  The  regularity  of  the  proceed- 
ings for  the  sale  of  property  cannot  be 
attacked  collaterally  except  for  juris- 
dictional defects.  Mayfield  v.  Comeau, 
7  Mart.  N.  S.  (La.)  180.  See  also 
infra,  XIX,  F. 

47.  McCullough  Export  Lumb.  &  W. 
Co.  I'.  National  Bank  of  Brunswick, 
111  Ga.  132,  36  S.  E.  465. 

48.  Steib  v.  Kaiser,  23  La.  Ann. 
337. 

49.  Action  by  assignee  under  as- 
signment for  benefit  of  creditors,  see  3 
Standard  Pboc.  72,  et  seq. 

50.  U.  S. — Mayer  v.  Whyte,  24  How. 
317,  16  L.  ed.  657;  Milnor  v.  Metz,  16 
Pet.  221,  10  L.  ed.  943;  Calder  v.  Hen- 
derson, 54  Fed.  802,  4  C.  C.  A.  584. 
Conn. — Lovell  v.  Hammond  Co.,  66 
Conn.  500,  34  Atl.  511;  Stanton  v. 
Lewis,  26  Conn.  444.  La. — Flaspoller  v. 
Sittig,  35  La.  Ann.  992;  Dwight  v. 
Smith,  9  Eob.  32;  West  v.  His  Cred- 
itors, 8  Eob.  123.  Md. — McElroy  v. 
Hancock  Mut.  Life  Ins.  Co.,  88  Md. 
137,  41  Atl.  112,  71  Am.  St.  Eep.  400. 
Mass. — Goreley  v.  Butler;  147  Mass.  8, 
16  N.  E.  734;  Bassett  v.  Parsons,  140 
Mass.  169,  3  N.  E.  547;  Tamplin  v. 
Wentworth,  99  Mass.  63;  Gray  v.  Ben 
nett,  3  Mete.  522.  N.  H.— Pearson  V 
Gooeh,  69  N.  H.  571,  40  Atl.  390 
Gathercole  v.  Young,  61  N.  H.  121 
Newbury  Bank  v.  Sinclair,  60  N.  H 
100,  49  Am.  Eep.  307.  Can. — Johnson 
V.  De  Veber,  26  N.  Bruns.  441. 

[a]  This  rule  applies  regardless  of 
whether  or  not  such  choses  in  action 
are  negotiable,  or  whether  or  not  they 


INSOLVENCY 


661 


force  any  right,  or  make  any  defense  which  the  insolvent  could  have 
maintained  or  enforced  at  the  time  of  his  insolvency."^ 

It  is  the  duty  of  the  assignee  to  institute  all  necessary  actions  to 
vacate  improper  and  fraudulent  conveyances  of  the  debtor's  property,''^ 


stand  in  the  debtor's  name.  Stanton 
V.  Lewis,  26  Conn.  444. 

fb]  Tort  Claims. — (1)  The  assignee 
cannot  maintain  an  action  on  a  claim 
arising  from  a  tort  (Shoemaker  v. 
Keeley,  1  Yeates  [Pa.]  245,  2  Dall. 
[TJ.  8.]  213,  1  L.  ed.  353),  (2)  or  on  a 
claim  for  personal  injuries.  Stone  v. 
Boston,  etc.  E.  E.  Co.,  7  Gray  (Mass.) 
539. 

[o]  As  to  right  of  Intervention,  see 
Central  Trust  Co.  v.  Worcester  Cycle 
Mfg.  Co.,  86  Fed.  35;  Ward  v.  Healy, 
114  Cal.  191,  45  Pae.  1065;  and  the  title 
"Intervention." 

[d]  The  trustee  In  insolvency  (1) 
represents  the  creditors  as  well  as  the 
insolvent,  and  may  enforce  rights  which 
are  enforceable  by  them  although  the 
insolvent  would  be  estopped  from  set- 
ting lip  such  claim  (Wilson  v.  Gris- 
wold,  79  Conn.  18,  63  Atl.  659;  In  re 
Barrett,  5  Ont.  App.  [Can.J  206),  (2) 
or  may  defend  on  any  ground  that 
would  be  available  to  a  creditor.  Whet- 
more  V.  Murdoch,  3  Woodb.  &  M.  380, 
29  Fed.  Cas.  No;  17,509;  Snarr  v.  Smith, 
45  U.  C.  Q.  B.  (Can.)  156.  See  also 
In  re  George  (E.  I.),  35  Atl.  676,  but 
compare  McKenzie  v.  Bell-Irving  Pater- 
son  &  Co.,  2  Brit.  Col.  (Can.)  241,  that 
apart  from  statutory  provision,  an  as- 
signee is  in  no  better  position  than 
his  assignor,  and  cannot  be  treated  as 
occupying  the  place  of  the  creditors. 

51.  U.  S. — Brent  v.  Washington 
Bank,  10  Pet.  596,  9  L.  ed.  547; 
Thomas  v.  Watson,  Taney  297,  23  Fed. 
Cas.  No.  13,913.  Oal. — ^Ward  v.  Healy, 
114  Cal.  191,  45  Pac.  1065.  Conn. 
Palmer  v.  Thayer,  28  Conn.  237;  Free- 
man V.  Perry,  22  Conn.  617.  Me. — ^Boyd 
V.  Partridge,  94  Me.  440,  47  Atl.  911; 
Doe  V.  Eoe,  89  Me.  523,  36  Atl.  1001; 
Eallantyne  v.  Appleton,  82  Me.  570,  20 
Atl.  235.  Md. — McElroy  v.  John  Han- 
cock Mut.  Life  Ins.  Co.,  88  Md.  137, 
41  Atl.  112,  71  Am.  St.  Eep.  400; 
Thomas  v.  Watson,  9  Md.  536,  note. 
Mass. — Eothschild  v.  Knight,  176  Mass. 
48,  57  N.  E.  337;  Pratt  v.  Wheeler,  6 
Gray  520.  Minn. — Eossman  v.  Mitchell, 
73  Minn.  198,  75  N.  W.  1053;  Miller  v. 
Condit,  52  Minn.  455,  55  N.  W.  47; 
Donohue  v.  Ladd,  31  Minn.  244,  17  N. 


W.  381.  Miss. — Abbey  v.  Commercial 
Bank,  34  Miss.  571,  69  Am.  Dec.  401. 
N.  H.— Pearson  v.  Gooch,  69  N.  H.  571, 
45  Atl.  406;  Aetna  Ins.  Co.  v.  Thomp- 
son, 68  N.  H.  20,  40  Atl.  396,  73  Am. 
St.  Eep.  552;  Adams  v.  Lee,  64  N.  H. 
421,  13  Atl.  786.  N.  J.— Shaw  v.  Glen, 
37  N.  J.  Eq.  32.  R.  I.— Wilson  v. 
Esten,  14  E.  L  621.  S.  C— Cohen  v. 
Gibbes,  1  Hill  206.  Can.— La  Societe 
Candienne-Francaise  De  Constructionc, 
etc.  V.  Davellny,  20  Can.  Sup.  Ct.  449; 
Johnson  v.  De  Veber,  26  N.  Bruns.  441. 

52.  Cal. — Euggles  v.  Cannedy,  127 
Cal.  290,  53  Pac.  911,  916,  59  Pae. 
827,  46  L.  E.  A.  371;  Davis  v.  Winona 
Wagon  Co.,  120  Cal.  244,  52  Pac.  487 
(action  in  conversion) ;  Tibbetts  v. 
Cohn,  116  Cal.  365,  48  Pac.  372.  Conn. 
Gaylor  v.  Harding,  37  Conn.  508.  See 
also  Hill  V.  Biiechler,  73  Conn.  227,  47 
Atl.  123.  La. — Gogreve  v.  Dehon,  41 
La.  Ann.  244,  6  So.  31;  Dunlop  v. 
O'Connor,  9  La.  Ann.  558;  Duncan  v. 
Duncan,  3  Mart.  (O.  S.)  230.  Me. 
Boyd  V.  Partridge,  94  Me.  440,  47  Atl. 
911  (cancellation  of  mortgage) ;  Taylor 
V.  Taylor,  74  Me.  582.  Md.— Gardner 
V.  Gambrill,  86  Md.  658,  39  Atl.  318; 
Applegarth  v.  Wagner,  86  Md.  468,  ,38 
Atl.  940;  Manning  v.  Carruthers,  83 
Md.  1,  34  Atl.  254.  Mass.— Hubbell  v. 
Currier,  10  Allen  333;  Bartholomew  v. 
McKinstry,  2  Allen  448;  Butler  v. 
Hildreth,  5  Mete.  49.  Minn. — Eossman 
V.  Mitchell,  73  Minn.  198,  75  N.  W. 
1053;  Hawkins  V.  Ireland,  64  Minn.  339, 
67  N.  W.  73,  58  Am.  St.  Eep.  534; 
Chamberlain  v.  O'Brien,  46  Minn.  80, 
48  N.  W.  447.  N.  H.— Thompson  v. 
Esty,  69  N.  H.  55,  45  Atl.  566.  N.  Y. 
Southard  v.  Benner,  72  N.  Y.  424.  Pa. 
Tams  V.  Bullitt,  35  Pa.  308;  Moncure 
V.  Hanson,  15  Pa.  385;  Thomas  v.  Phil- 
lips, 9  Pa.  355.  B.  I. — Colt  v.  Sears 
Commercial  Co.,  20  E.  I.  323,  38  Atl. 
1056.  Can.— Brown  v.  Smith,  13  L.  C. 
Jur.  288;  In  re  Barrett,  5  Ont.  App. 
206. 

See  also  the  title  "Fraudulent  Con- 
veyances." But  see  3  Standakd  Pkoc. 
67,  et  seq. 

[a]  An  action  by  a  trustee  to  re- 
cover the  value  of  goods  conveyed  by 
the   insolvent   debtor   in  fraud   of   the 
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or  for  the  recovery  or  preservation  of  his  property.**    It  is  unnecessary 
for  the  assignee  to  first  obtain  leave  of  court.^* 

The  fact  of  the  assignment  must  be  alleged.^*  It  is  ordinarily  suf- 
ficient for  the  plaintiff  to  allege  that  he  is  the  assignee  without  stating 
that  he  has  duly  qualified.^' 


insolvent  laws,  is  not  an  action  to  re- 
cover a  penalty,  and  is  properly  com- 
menced by  trustee  process.  Eothschild 
V.  Knight,  176  Mass.  48,  57  N.  E.  337. 

[b]  Creditor  may  sue  when  the  as- 
signee fails  to  do  so.  Quinnipiae  Brew. 
Co.  V.  Fitzgibbons,  71  Conn.  80,  40  Atl. 
913.    See  also  3  Standard  Pkoc.  70. 

[c]  The  California  statutes  "put 
the  assignee,  so  far  as  remedy  is  con- 
cerned, in  the  same  position  as  that 
of  any  other  person  who  is  grieved  by 
the  wrongful  taking  of  his  personal 
property.  If  he  prefers  recovering  the 
specific  property  to  damages  for  con- 
version, he  may  bring  an  action 
which  would  have  been,  at  common 
law,  detinue  or  replevin,  and  is  under 
our  system,  generally  called  'claim  and 
delivery; '  or,  if  he  prefers  it,  his  ac- 
tion may  be  to  recover  damages  for 
conversion,  which,  at  common  law,  was 
trover."  Perkins  v.  Maier  &  Zobelein 
Brewery,  134  Cal.  372,  66  Pac.  482.  To 
same  effect,  Davis  v.  Winona  Wagon 
Co.,  120  Cal.  244,  52  Pac.  487. 

[d]  Necessity  for  Joining  Debtor. 
When  an  insolvent  has  no  interest  in 
the  result  of  the  action  save  that  rep- 
resented by  the  plaintiff  as  assignee  or 
receiver  of  the  estate,  the  insolvent  is 
not  a  necessary  party  defendant  to  an 
action  by  the  receiver  or  assignee  to 
set  aside  a  fraudulent  conveyance  by 
the  debtor  of  his  property.  William- 
son V.  Selden,  53  Minn.  73,  54  N.  W. 
1055.     See  10  Standard  Proc.  146. 

[e]  Tender. — An  assignee  in  insolv- 
ency is  not  required  to  pay  over  to 
or  tender  the  defendant  money  paid 
to  the  insolvent  at  the  time  of.  the 
transaction  claimed  to  be  fraudulent  as 
part  of  the  consideration.  Gardner  v. 
Lewis,  7  Gill  (Md.)  377,  398;  Tapley  v. 
Forbes,  2  Allen  (Mass.)  20,  24.  See  3 
Standard  Proc.  71. 

53.  Conn. — Stanton  v.  Lewis,  26 
Conn.  444.,  Md. — Lynch  v.  Roberts,  57 
Md.  150.  Mass. — Bigelow  v.  Smith,  2 
Allen  264.  Minn.— Miller  v.  Condit,  52 
Minn.  455,  55  N.  W.  47.  Eng. — Porteous 
V.  Eeynar,  13  App.  Cas.  120,  57  L.  J. 
P.  C.  28,  57  L.  T.  N.  S.  891,  32  L.  C. 
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Jur.  55,  11  Montreal  Leg.  N.  9,  reversing 
1  Quebec  297. 
See  3  Standard  Pboc.  72,  et  seq. 

[a]  Assignee  may  maintain  action 
to  restrain  interference  with  assets. 
Lynch  v.  Roberts,  57  Md.  150;  Bigelow 
V.  Smith,  2  Allen   (Mass.)  264. 

[b]  la  Minnesota  the  provisions  of 
the  insolvency  law  (Gen.  St.,  1894, 
§4243)  as  to  instituting  an  action  to 
recover  property  conveyed  in  anticipa- 
tion of  insolvency  applies  to  involun- 
tary proceedings  in  which  a  receiver  is 
appointed,  as  well  as  to  voluntary  pro- 
ceedings in  which  an  assignee  is  ap- 
pointed although  the  section  speaks 
only  of  the  latter  proceedings.  Foot 
V.  Ofstie,  70  Minn.  212,  73  N.  W.  4; 
Bliss  V.  Doty,  36  Minn.  168,  30  N.  W. 
465. 

[c]  The  assignee  may  not  sue  the 
debtor  on  contract  for  the  latter 's  re- 
fusal to  surrender  part  of  the  property. 
Flagg  V.  Eeed,  157  Mass.  468,  32  N.  B. 
665. 

54.  Wooster  v.  Trowbridge,  115  Fed. 
722,  affirmed.  120  Fed.  667,  57  C.  C.  A. 
129;  Moore  v.  Hayes,  35  Minn.  205,  28 
N.  W.  238.  See  also  3  Standard  Proc. 
74.  But  see  Funke  v.  Cone,  65  Mich. 
581,  32  N.  W.  826;  Sweetzer  v.  Higby, 
63  Mich.  13,  29  N.  W.  506. 

55.  Ward  v.  Healy,  114  Cal.  191,  45 
Pac.  1065;  King  v.  Felton,  63  Cal.  66. 
See  also  Farnsworth  v.  Sutro,  136  Cal. 
241,  68  Pac.  705;  3  Standard  Proc. 
76. 

[a]  Failure  to  allege  the  making  of 
the  assignment  (1)  must  be  raised  by 
special  demurrer  and  cannot  be  urged 
on  general  demurrer  (Farnsworth  v. 
Sutro,  136  Cal.  241,  68  Pac.  705;  Eued 
V.  Cooper,  109  Cal.  682,  34  Pac.  98), 
(2)  or  it  may  be  raised  by  special 
plea  (Kane  v.  Fisher,  2  Watts  [Pa.] 
246);  (3)  but  after  judgment  and  the 
absence  of  a  special  demurrer  it  will 
be  presumed  that  all  conditions  prece- 
dent have  been  performed.  Farnsworth 
V.  Sutro,  136  Cal.  241,  68  Pac.  705. 

56.  Brigham  v.  Coburn,  10  Gray 
(Mass.)  329.  See  also:  Me.— Metcalf 
V.  Yeaton,  51  Me.  198.    Pa. — Cooper  v. 
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Necessity  for  Joint  Action.  —  Ordinarily  if  there  is  more  than  one 
assignee,  all  should  unite  in  proceedings  on  behalf  of  the  insolvent 
estate,^^  but  where  one  refuses  to  act  and  no  one  is  appointed  in  his 
stead/^  or  where  one  of  them  also  has  an  interest  adverse  to  the  estate 
it  is  proper  that  the  others  act  without  joining  him.^^ 

b.  Defendant's  Pleadings.  -^  The  defendant's  pleadings  in  an  action 
by  an  assignee  in  insolvency  follow  the  general  rules  elsewhere  treated."" 

Set-Off  or  Counterclaim.  —  In  action  by  the  assignee  to  enforce  a  debt 
or  claim  due  the  estate  thg  defendant  may  plead  any  set-off  or  counter- 
claim which  accrued  to  him  before  the  assignment  and  which  might 
have  been  used  against  the  insolvent.^^ 

2.    Actions  Against  Assignee.«=  —  a.     When  PermdssiUe.  —  An  ac- 


Henderson,  6  Binn.  189,  there  is  BO 
necessity  for  showing  on  the  face  of 
the  record  in  what  capacity  plaintiff 
brings  his  suit.  Can. — Edwards  v.  Mc- 
Lean, 43  U.  C.  Q.  B.  454,  want  of 
capacity  to  sue  must  be  specially 
pleaded  as  a  defense. 

[a]  That  the  assignee  duly  qualified 
(1)  need  not  be  alleged  afSrmatively 
(Farnsworth  v.  Sutro,  136  Cal.  241,  68 
Pac.  705),  (2)  and  has  been  held  a 
matter  of  defense.  Dukeylus  v.  Du- 
montel,  4  Mart.  (La.)  466. 

[b]  An  allegation  that  the  assignee 
accepted  the  trust  and  js  the  duly 
qualified  assignee,  is  sufficient  without 
alleging  that  the  statutory  bond  re- 
quired had  been  given.  Northern  Trust 
Co.  V.  Jackson,  60  Minn.  116,  61  N.  W. 
908. 

57.  Hoffman  v.  Armstrong,  90  Md. 
123,  44  Atl.  1012. 

58.  Van  Valkenburgh  v.  Elmendorf, 
13  Johns.  (N.  Y.)  314. 

One  who  refuses  to  accept  the  trust 
need  not  be  joined.  3  Standakd  Peoc. 
76,  note  83. 

59.  Hoffman  v.  Armstrong,  90  Md. 
123,  44  Atl.  1012. 

60.  See  the  titles  "Answers;"  "De- 
nials." 

[a]  The  defectiveness  of  the  as- 
signee's bond  cannot  be  interposed  as 
a  defense  to  an  action  by  the  assignee 
on  a  debt  due  the  estate.  Mogk  v. 
Peterson,  75  Cal.  496,  17  Pac.  446. 

61.  La. — Martin  v.  His  Creditors,  15 
La.  Ann.  165.  Mass. — Bemis  v.  Smith, 
10  Mete.  194..  N.  Y.—In  re  Hatch,  155 
N.  Y.  401,  50  N.  E.  49,  40  L.  E.  A. 
664;  In  re  Arkell  Pub.  Co.,  29  Misc. 
145,  60  JSr.  Y.  Supp.  832. 

See  3  Standard  Proc.  76;    and    the 


title   "Set-Off,  Counterclaim    and    Re- 
coupment." 

[a]  In  a  suit  by  a  receiver  of  an 
insolvent  corporation,  the  debtor  may 
plead  as  a  set-off  or  counterclaim  any 
unliquidated  demand  arising  on  a 
contract  of  the  corporation  and  exist- 
ing at  the  commencement  of  the  action. 
Sheafe  v.  Hastie,  16  Wash.  563,  48  Pac. 
246. 

[b]  In  an  action  by  the  representa- 
tive of  the  estate  to  recover  a  debt, 
the  trend  of  authority  leans  toward 
liberality  in  the  allowance  of  set  off, 
to  the  end  that  only  the  true  balance 
may  be  required  to  be  paid  to  the  rep- 
resentative ■  of  the  estate  of  the  insolv- 
ent. Citizens'  Bank  v.  Kretschmar,  91 
Miss.  608,  44  So.  930. 

[c]  But  not  if  it  be  acquired  (1) 
subsequent  to  the  assignment  (Case 
;;.  Cannon,  23  La.  Ann.  112;  Northern 
Trust  Co.  V.  Hiltgen,  62  Minn.  361,  64 
N.  W.  909),  (2)  nor  if  it  be  acquired 
with  knowledge  of  the  debtor's  insolv- 
ency. Kennedy  v.  New  Orleans  Sav. 
Inst.,  36  La.  Ann.  1;  Knight  v.  Roth- 
schild, 132  App.  Div.  274,  117  N.  Y. 
Supp.  26. 

[d]  A  creditor  who  has  proved  his 
claim  (1)  against  an  insolvent  debtor 
may  waive  such  proof  in  order  to  set 
off  the  claim  in  an  action  brought 
against  him  by  the  assignee,  when  it 
appears  that  "the  proof  was  inad- 
vertently made"  (Beverly  Bank  v.  Wil- 
kinson, 2  Gray  [Mass.]  519;  Bemis  v. 
Smith,  10  Mete.  [Mass.]  194);  (2) 
otherwise  it  can  only  be  done  with  the 
consent  of  the  commissioner.  Beverly 
Bank  v.  Wilkinson,  2  Gray  (Mass.)  519. 
See  also  Safford  v.  Slade,  11  Gush. 
(Mass.)  29;  Morse  v.  Lowell,  7  Mete. 
(Mass.)    152. 

62.    Cornpare  3  Standard  Pkoc.  78. 
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tion  will  lie  against  an  assignee  for  failure  to  pay  a  dividend  which  has 
been  ordered,*^  or  to  test  the  validity  of  a  claim  that  has  been  disal- 
lowed,** or  to  determine  rights  of  property  claimed  adversely  to  him.*' 
No  action  will  lie  aga,inst  the  assignee  for  an  illegal  sale  of  assets 
by  him,  the  proper  remedy  being  to  apply  to  set  aside  the  sale."* 
Before  instituting  an  action  against  an  assignee  leave  of  court  must 
be  first  obtained,  and  such  leave  rests  in  the  discretion  of  the  eourt.*^ 

b.  Jurisdiction.  —  In  the  absence  of  a  statute  to  the  contrary, 
actions  against  the  assignee  are  not  required  to  be  brought  in  the 
insolvency  court,  but  may  be  instituted  in  any  court  having  general 
jurisdiction  of  the  amount  involved.*' 

c.  Defenses.  —  The  assignee  may  interpose  whatever  defense  the 
case  will  permit  of,  even  though  such  defense  might  not  have  been 
available  to  the  debtor.*^ 

G.  Claims  Against  Assignee.  —  A  claim  against  an  assignee  of  an 
insolvent  estate  for  a  debt  incurred  while  administering  the  estate,  may 
be  presented  by  petition  or  complaint  against  the  assignee  in  his  official 
capacity,  or  by  motion  to  the  court  in  which  the  insolvency  proceed- 
ings are  pending  for  allowance  and  for  payment  by  the  assignee  under 
tliG  ordfii*  01  thp  coui't  ^^ 

Xin.  EXAMINATION  OF  DEBTOR  AND  OTHER  PERSONS. 
It  is  usually  provided  that  the  debtor  may  be  required  to  submit  to 
an  examination  relative  to  the  disposition  and  condition  of  his  prop- 


63.  Carney  v.  Dewing,  10  Gush. 
(Mass.)   498. 

64.  Niantic  Mills  Co.  v.  Riverside  & 
Oswego  Mills,  19  R.  I.  34,  31  Atl.  432. 
See  infra,  XII,  G. 

65.  See  3  Standard  Peoc.  78. 

66.  In  re  Nichols'  Estate,  5  Cal. 
Unrep.  856,  50  Pae.  1072.  See  also 
Thompson  v.  Superior  Court,  119  Cal. 
538,  51  Pac.  863 ;  McCuUough  Export 
Lumb.  &  W.  Co.  V.  National  Bank  of 
Brunswick,  111  Ga.  132,  36  S.  E.  465. 

67.  Penn  Mut.  Life  Ins.  Co.  v.  Fife, 
15  Wash.  605,  47  Pac.  27;  Olympia  v. 
Stevens,  15  "Wash.  601,  47  Pac.  11. 
Compare  3  Sitandabd  Proc.  79. 

68.  Minn.— Church  v.  St.  Paul  Title 
Ins.  &  Tr.  Co.,  58  Minn.  472,  59  N.  W. 
1103.  Ohio.— Meader  v.  Root,  11  Ohio 
C.  C.  81,  5  Ohio  Cir.  Dec.  61.  Can. 
Crombie  v.  Jackson,  34  U.  C.  Q.  B. 
575. 

69.  Whitmore  v.  Murdock,  3  Woodb. 
&  M.  380,  29  Fed.  Cas.  No.  17,509. 

[a]  Defense  of  Fraudulent  Convey- 
ance.— The  assignee  may  interpose  as  a 
defense  that  the  instrument  sued  on 
was  given  in  fraud  of  creditgrs.  He  is 
not  bound  to  forestall  the  action  of  the 
claimsjit  by  first  instituting  proceedings 
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to  have  the  instrument  declared  void 
for  that  reason.  Dow  v.  Sutphin,  47 
Minn.  479,  50  N.  W.  604. 

70.  Pitterling  v.  Welch,  76  Minn. 
441,  79  N.  W.  500. 

[a]  If  defeated  in  his  chosen  meth- 
od of  enforcing  payment,  the  claimant 
is  bound  by  the  result.  If  the  ap- 
plication be  by  motion,  the  order  de- 
termining the  question  is  appealable. 
If  the  application  is  by  petition,  there 
is  no  necessity  for  findings.  Pitterling 
V.  Welch,  76  Minn.  441,  79  N.  W.  500. 

fb]  Essential  Allegations. — The  fail- 
ure of  the  petition  to  allege  "that  the 
assignee  then  had  funds  to  satisfy  the 
claim"  was  not  an  omission  to  allege 
an  essential  element  of  petitioner's 
cause  of  action,  but  is  a  matter  in 
abatement,  going  to  the  petitioner's 
right  to  proceed  at  that  time.  Fitter- 
ling  V.  Welch,  76  Minn.  441,  79  N.  W. 
500. 

[c]  Made  Part  of  Account  to  Court. 
Claims  created  by  the  assignee  in  the 
settlement  of  estate,  should  be  made 
part  of  the  assignee's  account,  to  be 
passed  on  by  the  judge  of  the  insolv- 
ency court  rather  than  by  the  commis- 
sioners in  insolvency.  Sowles  v.  Lewis, 
75  Vt.  59,  52  Atl.  1073. 
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erty/^  and  under  some  statutes  his  attendance  may  be  ordered  at  any 
time  before  the  discharge  is  granted.''^  The  examination  of  third 
persons  having  in  their  possession  assets  of  the  insolvent  is  also  some- 
times provided  for/^  but  such  an  examination  should  not  be  ordered 
until  after  the  assignee  has  been  legally  appointed  and  qualified/* 
XIV.  PROOF  OF  CLAIM.  —  A.  Claims  Provable.  —  1.  Generally. 
What  debts  or  claims  are  provable  against  an  insolvent 's  estate  depends 
largely  upon  the  provisions  of  the  statute,  which  sometimes  permit 


71.     Conn Burr  v.  Booth,   67   Conn. 

368,  35  Atl.  267.  Mass.— Davis  v. 
Bunker,  168  Mass.  82,  46  N.  E.  405; 
Clement  v.  Bullens,  159  Mass.  193,  34 
N.  E.  173.  N.  Y.— Matter  of  Stone- 
bridge,  53  Hun  545,  6  N.  Y.  Supp.  311. 
Vt.—In  re  Brainerd,  56  Vt.  495. 

[a]  The  examination  (1)  may  be 
conducted  by  a  single  creditor  who  is 
not  the  assignee  (Chamberlain  v.  Hall, 
3  Gray  [Mass.]  250),  (2)  or  on  the  ap- 
plication of  a  receiver  appointed  to 
take  charge  of  the  estate.  Goodday  v. 
Superior  Court,  65  Cal.  580,  4  Pae.  626. 

[b]  Application. — (1)  A  receiver  of 
the  estate  (Goodday  v.  Butte  County 
Superior  Court,  65  Cal.  580,  4  Pac.  626), 
(2)  or  any  creditor  (Chamberlain  v. 
Hall,  3  Gray  [Mass.]  250),  may  make 
the  application  for  an  examination. 

[c]  Notice  of  the  application  need 
not  be  given  the  debtor.  Kimball  v. 
Morris,  2  Mete.  (Mass.)  573. 

[d]  Cross-examination. — The  insolv- 
ent cannot  be  cross-examined  by  his 
own  counsel.  In  re  Lamontagne,  2  Que- 
bec Jud.  (Can.)  160;  In  re  Eraser,  12 
L.  C.  Jur.  (Can.)  272. 

[e]  Connecticut  Statute.— See  Burr 
«,  Booth,  67  Conn.  368,  35  Atl.  267. 

[f]  The  examination  of  officers  of 
a  corporation  is  not  limited  as  in  the 
case  of  other  debtors,  and  they  may 
be  examined  at  any  time  in  the  exer- 
cise of  a  sound  discretion  on  the  part 
of  the  court.  Davis  v.  Bunker,  168 
Mass.  82,  46  N.  E.  405. 

[g]  A  petition  for  the  debtor's  ex- 
amination made  and  filed  by  X  and  Y 
as  assignees,  signed  and  sworn  to  by 
X  alone,  omitting  his  official  designa- 
tion, is  not  open  to  objections  that  the 
petition  was  not  signed  or  executed  by 
the  persons  in  whose  names  it  pur- 
ported to  be  brought  and  was  not  prop- 
erly verified,  for  the  reason  "that  the 
person  signing  the  petition  by  doing  so 
impliedly  afflwned  that  he  was  the  per- 


son of  the  same  name  alleged  in  the 
body  of  the  petition  to  bring  it  as  as- 
signee," and  the  words  "the  above 
named"  contained  in  the  affidavit  of 
verification  identify  the  person  sworn 
as  the  one  named  in  the  petition.  A 
verification  to  such  petition  stating  that 
the  petition  is  true  to  the  best  of  affi- 
ant's knowledge  and  belief  is  sufficient. 
Clement  v.  Bullens,  159  Mass.  193,  34 
N.  E.  173. 

[h]  '  Disqualified  Person. — One  who 
by  reason  of  the  commission  of  a 
crime,  is  disqualified  from  being  a  wit- 
ness, is  not  thereby  precluded  from 
being  examined  as  an  insolvent.  Anony- 
mous, 11  N.  J.  L.  93. 

72.  Kimball  v.  Morris,  2  Mete. 
(Mass.)  573.  See  also  Bergen  County 
Bank  Case,  4  N.  J.  L.  J.  119,  as  to  or- 
dering second  examination. 

73.  Sawin  v.  Martin,  11  Allen 
(Mass.)  439;  Scott  v.  Knight,  67  N.  H. 
500,  38  Atl.  120,,  the  court  on  such  ex- 
amination has  no  authority  to  make  a 
decree  requiring  such  person  to  deliver 
the  property  to  the  assignee. 

[a]  The  Massachusetts  statute  after 
providing  for  the  examination  of  the 
debtor,  says  "that  upon  cause  shown 
other  persons  may  be  summoned  to  sub- 
mit to  an  examination."  Clement  v. 
Bullens,  159  Mass.  193,  34  N.  E.  173. 

[b]  A  summons  requiring  a  person 
to  appear  for  examination  regarding  the 
insolvent  estate,  is  not  void  though  it 
mention  matters  on  which  the  person 
summoned  is  not  liable  to  examination. 
If  at  the  examination  questions  are  put 
which  are  deemed  unauthorized,  objec- 
tion can  be  raised  then  before  the  judge 
of  insolvency.  Clement  v.  Bullens,  159 
Mass.  193,  34  N.  E.  173. 

[c]  Satisfactory  reasons  for  the  or- 
der should  be  set  forth  in  the  petition. 
In  re  Lusk,  17  L.  C.  Jur.   (Can.)   47. 

74.  In  re  Brainerd,  56  Vt.  495;  In  re 
Lusk,  17  L.  C.  Jur.  47. 

Vol.  XIII 


666 


INSOLVENCY 


proof  of  any  claim  whether  founded  on  a  contract  or  tort.'*  The  debt 
must  as  a  rule  be  one  that  was  due  at  the  time  of  filing  the  petition 
in  insolvency ;'°  and,  since  an  otherwise  provable  debt  or  claim  upon 
which  an  action  is  pending  when  the  insolvency  proceedings  were 


75.  See:  V.  S.— Talcott  v.  Walker, 
191  Fed.  725,  112  C.  C.  A.  315;  Weiss 
V.  Haight,  156  Fed.  877.  Conn.— Gen. 
St.,  1887,  §587.  Can.— Young  v.  Spiers, 
16  Ont.  672. 

[a]  A  factor  has  no  provable  claim 
until  he  sells  the  goods  and  they  bring 
less  than  his  advances.  His  claim  then 
can  be  only  for  the  deficiency.  Talcott 
V.  Walker,  191  Fed.  725,  112  C.  C.  A. 
315. 

[b]  Equitable  Claim. — One  paying  a 
tax  on  the  insolvent's  property  is  en- 
titled to  be  subrogated  to  the  rights  of 
the  town,  and  under  a  statute  per- 
mitting equitable  liabilities  to  be 
proved  as  debts  against  the  estate  such 
person  may  prove  such  claim  in  his  own' 
name.  Taylor  v.  Wilcox,  167  Mass.  572, 
46  N.  E.  115.  And  see  as  to  what  is  not 
such  an  "equitable  liability,  so  as  to 
permit  a  claim  to  be  proven,"  Caldwell 
V.  Nash,  190  Mass.  507,  77  N.  E.  515; 
McD.ermott  v.  Hall,  177  Mass.  224,  58 
N.  E.  695. 

[c]  Claims  for  uuliQiuidated  damages 
are  provable.  U.  S. — ^Chemical  Nat. 
Bank  v.  Hartford  Deposit  Co.,  161  TJ. 
S.  1,  16  Sup.  Ct.  439,  40  L.  ed.  595. 
Mass.— Lothrop  v.  Eeed,  13  Allen  294. 
Mich. — Forest  City  S.  &  I.  Co.  •■».  De- 
troit &  T.  S.  L.  E.  Co.,  154  Mich.  182, 
117  N.  W.  645. 

[d]  Claims  Founded  on  Tort. — (1) 
When  the  statute  uses  the  word  "cred- 
itor" in  referring  to  proving  claims, 
it  may  be  that  a  claim  arising  out  of 
a  tort  is  not  a  provable  claim,  but  when 
the  word  "claim"  or  "claimant"  is 
used  it  is  broad  enough  to  include  such 
a  claim.  Lehigh  &  W.  Coal  Co.  v. 
Stevens  &  Condit  Transp..  Co.,  63  N.  J. 
Eq.  107,  51  Atl.  446.  (2)  But  a  tort 
claim  is  not  a  "debt"  until  reduced  to 
judgment,  even  though  liquidated  by  a 
verdict  prior  to  the  filing  of  the  peti- 
tion. Matter  of  Charles,  14  East  197, 
104  Eng.  Reprint  576.  See  also  Strong 
V.  White,  9  Johns.  (N.  Y.)  161.  But 
see  Johnson  v.  Spiller,  1  Doug.  (Eng.) 
161,  note.  See  also  Hatten  v.  Speyer, 
1  Johns.  (N.  Y.)  37;  Em  parte  Thayer, 
4  Cow.   (N.  Y.)   66. 

[e]  Under  an  early  New  York  stat- 
ute  it  was  held  that  a   discharge   in 
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insolvency' operated  as  well  upon  debts 
arising  ex  delicto  as  upon  those  arising 
ex  contractu.  Luther  v.  Deyo,  19  Wend. 
(N.  Y.)   629. 

[f]  A  claim  for  damages  resulting 
from  a  tort  committed  before  the  ad- 
judication of  insolvency,  but  not  re- 
duced to  judgment  until  after  such  ad- 
judication may  be  proven.  Lehigh  & 
W.  Coal  Co.  V.  Stevens  &  Condit 
Transp.  Co.,  63  N.  J.  Eq.  107,  51  Atl. 
446. 

[g]  'When  the  claim  Is  based  on  a 
judgment  it  is  immaterial  whether  the 
claim  arose  on  contract  or  tort.  Lang- 
ford  V.  Ellis,  1  H.  Bl.  29,  126  Eng. 
Eeprint  20. 

[h]  A  ■wife  who  holds  a  valid  in- 
debtedness against  her  husband  can 
prove  the  same  against  his  estate  in 
insolvency.  Weeks  &  Potter  Co.  v.  El- 
liott, 93  Me.  286,  45  Atl.  29,  74  Am.  St. 
Eep.  348.  See  also  In  re  Doyle's  Es- 
tate, 127  Cal.  xviii,  59  Pac.  993;  Purdy 
V.  Purdy 's  Estate,  67  Vt.  50,  30  Atl. 
695,  wife  may  prove  claim  on  a  note 
against  her  husband's  estate,  which 
came  to  her  through  inheritance. 

[i]  A  surety  for  an  insolvent  is  a 
creditor  and  may  file  proof  of  claim 
against  the  estate  of  the  insolvent, 
whether  the  common  creditor  has  as- 
serted any  claim  against  such  estate 
or  not.  In  re  Eea,  82  Iowa  231,  48  N. 
W.  78.  But  see  In  re  Stratford  F.  I. 
tJ.  &  Constr.  Co.,  28  Ont.  L.'  481,  4 
Ont.  W.  N.  414,  497,  holding  that  the 
creditor  holding  security  and  the  sure- 
ties cannot  both  prove  the  same  claim. 
If  the  sureties  pay  the  claim  before  it 
is  proved  they  may  file,  otherwise  the 
proof  must  be   made  by  the   creditor. 

76.  Bangs  v.  Lincoln,  10  Gray 
(Mass.)  600;  Stowell  «.  Eichardson,  3 
Allen  (Mass.)  64,  promissory  note.  See 
also  supra,  VI,  A. 

[a]  Where  there  has  been  an  aban- 
donment of  a  lease  prior  to  the  insolv- 
ency proceedings,  the  rent  up  to  the 
time  of  the  insolvency  may  be  proved 
as  a  debt.  In  re  Bell,  85  Cal.  119,  24 
Pac.  633.  Compare  In  re  Beading  Iron 
Works,  150  Pa.  369,  24  Atl.  617. 

[b]  Claims  based  on  contingent 
liabilities  are   not  provable.      McDer- 
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begun,  is  merged  in  a  judgment  subsequently  rendered  in  the  action, 
neither  the  judgment  nor  the  claim  are  thereafter  provable,^'  unless 
the  statute  permits  the  subsequent  reduction  of  the  claim  to  judgment 
to  determine  its  amount/*  In  some  jurisdictions,  however,  debts  not 
due  may  be  proven.'"'  Unless  otherwise  provided  by  statute,  non- 
resident creditors  have  the  same  right  to  prove  claims  as  residents.'" 

2  ClaMs  Against  Partners.  —  Claims  which  are  the  joint  and 
several  obligations  of  both  the  partnership  and  its  individual  mem- 
bers may  be  proved  against  both  the  firm  and  the  individual  estates 
in  insolvency.*'  Although  the  individual  members  of  two  insolvent 
partnerships  are  in  part  the  same  a  claim  in  favor  of  one  firm  is 
provable  against  the  other.*^ 

B.  Necessity  for  Proof.  —  A  creditor  is  not  entitled  to  a  distribu- 
tive share  of  the  funds  of  the  estate  unless  he  presents  or  makes  proof  of 
his  claim.*^ 


mott  V.  Hall,  177  Mass.  224,  58  N.  E. 
695;  Bangs  v.  Lincoln,  10  Gray  (Mass.) 
600. 

[c]  Where  demand  for  payment  is 
a  condition  precedent  the  debt  is  not 
provable  unless  such  requirement  was 
complied  with  before  the  institution  of 
the  proceedings.  Mclntire  v.  Cottrell, 
185  Mass.  178,  69  N.  E.  1091. 

[d]  A  debt  incurred  after  the  filing 
of  the  petition  in  insolvency  but  before 
the  adjudication  is  not  provable.  Spurr 
V.  Dean,  139  Mass.  84,  28  N.  E.  452. 

77.  tJ.  S. — Hunter  v.  United  States, 

5  Pet.  173,  8  L.  ed.  86.  Me.— Jm  re 
Emery,  89  Me.  544,  36  Atl.  992,  56  Am. 
St.  Eep.  440.  Mass. — Wyman  v.  Fabens, 
111  Miass.  77;  Bradford  v.  Rice,  102 
Mass.  472,  3  Am.  Eep.  483;  Sampson 
V.  Clark,  2  Gush.  173.  Minn.— Clark  v. 
Richards  Lumb.  Co.,  72  Minn.  397,  75 
N.  W.  605.     N.  Y.— Crouch  v.  Gridley, 

6  Hill  250;  Fisk  v.  Keeseville  Woolen, 
etc.  Mfg.  Co.,  10  Paige  Ch.  592. 

Effect  of  insolvency  proceedings  on 
pending  actions,  see  infra,  XX,  A,  1 
and  2. 

78.  Wells  V.  Atkins,  68  Vt.  191,  34 
Atl.  694,  54  Am.  St.  Rep.  880. 

79.  Minneapolis  Land  Co.  v.  Mc- 
Millan, 79  Minn.  287,  82  N.  W.  591; 
Citizens'  Nat.  Bank  v.  Minge,  49  Minn. 
454,  52  N.  W.  44. 

80.  Tyler  v.  Thompson,  44  Tex.  497, 
23  Am.  Eep.  600. 

81.  Roger  Williams  Nat.  Bank  v. 
Hall,  160  Mass.  171,  35  N.  E.  666.  See 
Moseley  v.  Ames,  5  Allen  (Mass.)  163. 

[a]  A  note  made  by  one  partner, 
bearing  the  valid  indorsement  of  the 
paitnershipi    may    be    proved    against 


both   estates  in   insolvency.      Reed    v. 
Bacon,  175  Mass.  407,  56  N.  E.  716. 

[b]  The  holder  of  a  joint  and  sev- 
eral note  given  by  a  co-partnership  may 
prove  his  note  against  the  joint  estate 
of  the  firm  and  also  against  the  several 
estates  of  the  individual  members  of 
the  firm.  Ex  parte  Nason,  70  Me.  363. 
See  also  Hawkins  v.  Mahoney,  71  Minn. 
155,  73  N.  W.  720. 

[c]  Where  the  creditor  has  the  right 
to  elect  whether  he  will  treat  a  note 
as  a  firm  obligation  or  as  the  indi- 
vidual debt  of  the  members,'  he  may 
prove  the  debt  against  either  the  es- 
tates of  the  individuals  or  the  partner- 
ship estate,  but  not  against  both.  Ex 
parte  First  Nat.  Bank  of  Portland,  70 
Me.  369. 

[d]  Withdrawal  of  Claim.  — When 
through  mistake  a  claim  has  been 
proven  against  the  co-partnership  es- 
tate instead  of  the  estate  of  one  of  the 
partners  it  may  be  withdrawn  and  filed 
in  the  latter  estate.  In  re  Burgess,  83 
Me.  339,  22  Atl.  222.  See  also  Colwell 
V.  Weybosset  Nat.  Bank,  16  K.  I.  288, 
15  Atl.  80,  17  Atl.  913. 

82.  Crampton  V.  Kent  Co.'s  Estate, 
69  Vt.  228,  39  Atl.  197. 

83.  Kerr  v.  Blodgett,  48  N.  Y.  62; 
Matter  of  Bailey,  58  How.  Pr.  (N.  Y.) 
446. 

[a]  Judgment  creditors  need  not 
prove  claim.  Pohl  v.  Lynah,  3  McCord 
(S.   C.)   385. 

[b]  A  claim  on  which  a  suit  is  pend- 
ing must  be  filed  like  other  claims. 
Murdock  v.  Rousseau's  Admr.,  32  Ala, 
611. 
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C.  Manner  of  Making  Proof.  —  The  form  in  which  claims  must 
be  presented  is  prescribed  by  statute.'*  It  is  not  the  duty  of  the 
assignee  to  present  and  prove  the  claims  of  the  creditors.^' 

A  claim  is  proved  when  it  has  been  presented  in  due  form  after 
being  verified  in  the  manner  required  by  law.'"  The  fact  that  the 
assignor  has  scheduled  the  claim  does  not  amount  to  proof  of  it.'^ 
Claims  may  be  proved  for  the  amount  actually  due  thereon,''  though 
the  holder  may  have  paid  less  for  them.'^ 

D.  Allowance.  —  The  assignee  must  pass  upon  the.  claim  by  either 
allowing  or  disallowing  it,  his  action  being  subject  to  review  by  excep- 
tion or  appeal,^"  When  the  assignee  has  acted  upon  a  claim  and  has 
allowed  or  disallowed  the  same,  his  power  and  authority  in  respect 


84.    See  the  statutes. 

[a]  Under  the  Connecticut  statute 
where  a  claim  has  gone  to  judgment  it 
may  be  presented  in  that  form,  but  is 
open  to  inquiry.  Cottren's  Appeal,  59 
Conn.  545,  22  Atl.  297. 

[b]  Sufficient  facts  should  be  stated 
to  apprise  the  interested  parties  of  the 
nature  and  consideration  of  the  debt. 
A  mere  statement  of  a  certain  amount 
due  on  a  note  is  insufficient;  the  con- 
sideration for  the  note  should  be  set 
forth.  Mitchell  v.  Powers,  17  Ore.  491, 
21  Pac.  451. 

[c]  Insufficient  Proof. — The  following 
form  of  proof  has  been  held  insufficient: 
"Madison  County,  s.s.  J.  S.  of,  etc. 
maketh  oath,  that  the  sum  of  223  dol- 
lars, subscribed  to  the  petition  of  B.  C, 
an  insolvent  debtor,  hereunto  annexed, 
is  justly  due  to  this  deponent  from  the 
said  insolventi  on  a  note  of  hand  given 
by  the  said  E.  C.  to  deponent,  on  a  set- 
tlement of  accounts  between  us;"  for 
the  reason  that  "the  nature  of  the  ac- 
count on  which  the  settlement  took 
place,  or  the  general  ground  of  indebt- 
edness ought  to  be  set  forth."  In  the 
Matter  of  Cook,  15  Johns.  (N.  Y.)  183. 

[d]  Where  proof  of  claim  is  made 
by  an  attorney  in  fact  proof  of  his  au- 
thority must  appear.  "The  mere  de- 
scription of  an  affiant  as  an  attorney  in 
fact  without  swearing  to  the  fact  is  not 
proof  of  such  fact."  Duer  v.  Hunt,  41 
App.  Div.  581,  58  N.  Y.  Supp.  742. 

[e]  Ordinarily  the  proof  of  claim 
of  a  deceased  creditor  must  be  made 
by  the  representative  of  the  estate,  and 
can  only  be  made  by  the  next  of  kin 
when  the  claim  has  been  transferred 
to  them,  in  which  event  such  fact  must 
be  made  to  appear.  Duer  v.  Hunt,  41 
App.  Djv.  581,  58  N.  Y.  Supp.  742. 

Vol.  XIII 


85.  Kerr  v.  Blodgett,  48  N.  T.  62. 

86.  Tibbetts  v.  Trafton,  80  Me.  264, 
14  Atl.  71. 

[a]  The  creditor's  oath  is  prima 
facie  proof  of  his  claim.  No  hearing  is 
necessary.  Tibbetts  v.  Trafton,  80  Me. 
264,  14  Atl.  71. 

87.  Matter  of  Currier,  8  Daly  (N. 
Y.)  119. 

88.  Green  v.  Hood,  42  111.  App.  652; 
Bank  v.  Chaplin,  20  Can.  Sup.  Ct.  152. 

89.  Green  v.  Hood,  42  111.  App.  652; 
Union  Bank  of  Maryland  v.  Cochran,  7 
Gill  &  J.  (Md.)  138. 

[a]  In  New  York  by  statute  only 
the  actual  amount  paid  for  the  debt  or 
demand  can  be  proven.  Emberson's 
Case,  16  Abb.  Pr.  (N.  Y.)  457;  Slidell 
V.  McCrea,  1  Wend.  (N.  Y.)  156. 

90.  AIa.--Coffin  V.  McCuUough,  30 
Ala.  107.  Conn.— Cadwell  v.  Smith,  2 
Eoot  187.  La. — Ventress  v.  His  Credi- 
tors, 20  La.  Ann.  359;  Gardner  v.  Brash- 
ear,  9  Eob.  61;  Morgan  v.  His  Creditors, 
4  La.  (0.  S.)  173,  19  La.  (0.  S.)  84 
Minn. — Eobitshek  v.  Swedish-American 
Nat.  Bank,  68  Minn.  206,  71  N.  W.  7 
In  re  Minnehaha  Driving  Park  Assn.,  53 
Minn.  423,  55  N.  W.  598.  N.  H.— Lomas 
V.  Hilliard,  60  N.  H.  148.  Ore.— Eock- 
well  V.  Portland  Sav.  Bank,  39  Ore.  241, 
64  Pac.  388,  35  Ore.  303,  57  Pac.  903. 
E.  I.— See  In  re  Knight,  21  E.  I.  287, 
43   Atl.  540. 

[a]  In  some  jurisdictions  auditors  or 
commissioners  are  appointed  to  exam- 
ine claims.  Groff  v.  City  Sav.  Fund  & 
Tr.  Co.,  38  Pa.  Super.  567. 

[b]  When  the  assignee  allows  a 
claim  against  the  estate  the  insolvent 
debtor,  or  other  party  interested,  may 
before  the  decision  becomes  final  by 
acquiescence,  apply  to  the  court  for  and 
is  entitled  to  have  a  judicial  ezamina- 
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to  such  allowance  or  disallowance  ceases."'^  The  allowance  of  a  claim 
by  the  assignee  or  similar  officer  and  by  the  court  is  in  effect  a  judg- 
ment in  the  insolvency  proceedings.^^ 

E.  Secueed  Claims.  —  In  many  jurisdictions  it  is  provided  that 
before  a  secured  creditor  can  prove  his  claim,  he  must  either  sur- 
render his  security,  or  prove  only  for  the  balance,  after  deducting 
the  value  of  such  security  ;^^  but  unless  this  is  required  by  statute,  a 


tion  and  decision  of  such  claim. 
Eobitshek  v.  Swedish-American  Nat. 
Bank,  68  Minn.  206,  71  N.  W.  7;  In  re 
Minnehaha  Driving  Park  Assn.,  53 
Minn.  423,  55  N.  W.  598. 

91.  Eobitshek  v.  Swedish-American 
Nat.  Bank,  68  Minn.  206,  71  N.  W.  7. 

92.  Eosario  Straits  Pkg.  Co.  v.  Sun- 
Bet  Pkg.  Co.,  30  Wash.  50,  70  Pae.  252. 

[a]  Allowed  claims  may  be  rejected 
subsequently  for  cause  shown,  after  not- 
ice and  hearing  of  the  parties  inter- 
ested. In  re  Knight,  21  E.  I.  287,  43 
Atl.  540. 

[b]  An  insolvency  court  may  under 
its  general  powers  modify  its  order 
even  after  the  term,  on  the  ground  of 
fraud  or  mistake.  Weil  v.  Hart,  73  111. 
App.  364. 

93.  U.  S. — Talcott  V.  Walker,  191 
Fed.  725,  112  C.  C.  A.  315.  Cal.— /»  re 
Levin  Bros.'  Estate,  139  Cal.  350,  63 
Pae.  335,  73  Pac.  159;.  Im  re  Harvey,  3 
Cal.  Unrep.  832,  32  Pac.  567;  Bradford 
V.  Dorsey,  63  Cal.  122.  Conn. — In  re 
Greeley  &  Co.,  70  Conn.  494,  40  Atl. 
233;  In  re  Waddell-Entz  Co.,  67  Conn. 
324,  35  Atl.  257.  Ga. — Lowry  Banking 
Co.  V.  Empire  Lumb.  Co.,  91  Ga.  624, 
17  S.  E.  968.  la. — Wurtz  v.  Hart,  13 
Iowa  515,  519.  Me.— /■»  re  Pickett,  72 
Me.  266.  Mass. — Hale  v.  Leatherbee, 
175  Mass.  547,  56  N.  E.  562;  Washburn 
V.  Tisdale,  143  Mass.  376,  9  N.  E.  741; 
Franklin  County  Nat.  Bank  v.  Green- 
field Bank,  138  Mass.  515;  Harmon  v. 
Clark,  13  Gray  114;  Parnum  v.  Boutelle, 
13  Mete.  159;  Amory  v.  Francis,  16 
Mass.  308.  Minn. — First  Nat.  Bank. of 
Mankato  v.  Pope,  85  Minn.  433,  89  N. 
W.  318;  Mercantile  Nat.  Bank  v.  Mae- 
farlane,  71  Minn.  497,  74  N.  W.  287,  70 
Am.  St.  Eep.  352;  Swedish- American 
Nat.  Bank  v.  Davis,  69  Minn.  181,  72 
N.  W.  62,  approving  64  Minn.-  250,  66 
N.  W.  986.  N.  J. — Butler  v.  Common- 
wealth Tobacco  Co.,  74  N.  J.  Eq.  423, 
70  Atl.  319.  S.  C— Wheat  v.  Dingle, 
32  S.  C.  473,  11  S.  E.  394,  8  L.  B.  A. 
375.  Tenn. — Gwynne  v.  Estes,  14  Lea 
662;   Winton  f.  Eldridge,  3  Head  361. 


Wash.— In  re  Fraseh,  5  Wash.  344,  31 
Pac.  755,  32  Pac.  771.  Wis.— Harrigan 
V.  Gilchrist,  121  Wis.  ,127,  99  N.  W. 
909. 

Compare  Bell  v.  Fleming,  12  N.  J. 
Eq.  13,  that  the  creditor  must  prove  for 
the  whole  debt  but  only  receives  a  divi- 
dend on  the  amount  remaining  after 
the   Security  is   exhausted. 

[a]  "It  is  enough  that  a  creditor 
has  security  ...  It  matters  not  from 
whom  or  when  the  security  is  ob- 
tained."   In  re  Pickett,  72  Me.  266. 

[b]  In  proceedings  against  a  part- 
nership, a  creditor  who  has  security 
upon  the  separate  property  of  one  of 
the  partners  is  not  required  to  make  a 
deduction,  but  may  prove  his  whole 
claim  against  the  partnership  assets. 
In  re  Levin  Bros.'  Estate,  139  Cal.  350, 
63  Pac.  335,  73  Pae.  159. 

[c]  In  Massachusetts,  the  only  ef- 
fect of  failing  to  follow  the  provisions 
of  Pub.  St.,  ch.  157,  §28,  is  to  deprive 
a  party  of  the  right  to  prove  his  claim. 
Labbe  v.  Hadfield,  180  Mass.  219,  62  N. 
E,  262. 

[d]  Withdrawal  of  Claim. — Where 
the  claim  was  filed  inadvertently  with- 
out disclosure  of  the  security,  it  may 
be  withdrawn  and  the  creditor  permit- 
ted to  pursue  his  right  under  the  secur- 
ity,.provided  the  general  creditors  have 
not  suffered  by  his  act.  Nichols  v. 
Smith,  143  Mass.  455,  9  N.  E.  810. 

[e]  Proof  as  a  Release  of  Security. 
The  mere  proof  of  a  secured  demand 

as  a  claim  against  the  estate  does  not 
amount  to  a  release  or  surrender  of  the 
security.  Mead  v.  Eandall,  68  Minn. 
233,  71  N.  W.  31;  Swedish- American 
Nat.  Bank  v.  Davis,  64  Minn.  250,  66 
N.  W.  986,  approved,  69  Minn.  181,  72 
N.  W.  62. 

[f  ]  The  holder  of  a  note  is  entitled 
to  prove  it  against  the  maker  without 
first  having  recourse  to  the  indorser  al- 
though such  indorser  is  in  possession  of 
security  from  the  maker.  Viles  v.  Har- 
ris, 130  Mass.  300. 

[g]     A  creditor  of  an  insolvent  bank 
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creditor  may  prove  his  claim  without  releasing  his  security,®*  or  making 
a  statement  or  declaration  concerning  the  security  he  holds,®'  but  in 
no  event  can  a  secured  creditor  receive  more  than  his  full  debt  from 
any  source."" 

Where  a  mortgage  on  realty  is  given  under  such  circumstances  that 
by  virtue  of  the  statute  it  becomes  invalid  upon  the  insolvency  of  the 
mortgagor,  the  creditor  may  prove  his  debt  although  the  inortgage  has 
not  been  cancelled.®^ 

P.  PreperSed  Claims.  —  It  is  also  sometimes  provided  by  statute 
that  one  who  has  accepted  a  preference  shall  not  prove  his  debt  or 
claim  on  account  of  which  the  preference  is  given.®* 


that  had  guaranteed  the  payment  of  a 
promissory  note  may  prove  his  claim 
for  the  full-,  amount  due,  regardless  of 
the  security  given  by  the  original  debtor 
to  the  bank  as  collateral.  Bank  Comrs. 
V.  Security  Trust  Co.,  70  N.  H.  536,  49 
Atl.  113.  See  also  Cabot  Bank  v.  Bod- 
man,  11  Gray  (Mass.)   134. 

[h]  Security  Outside  the  State. — The 
rule  does  not  apply  to  security  upon 
real  estate  situated  out  of  the  state, 
such  property  hot  being  part  of  the 
assigned  estate.  In  re  Mechanics'  & 
Farmers'  Bank,  31  Conn.  63. 

94.  U.  S. — New  York  Security,  etc. 
Co.  V.  Lombard  Inv.  Co.,  73  Fed.  537; 
Wheeler  v.  Walton,  etc.  Co.,  72  Fed. 
966;  Tod  V.  iKentucky  Union  Land  Co., 

57    Fed.    47.      Ala See    Philadelphia 

Warehouse  Co.  v.  Anniston  Pipe  Wks., 
106  Ala.  357,  18  So.  43.  Ark.— Taylor 
V.  Moore,  64  Ark.  23,  40  S.  W.  258.  Del. 
Mark  v.  American  Brick  Mfg.  Co.  (Del. 
Ch.),  84  Atl.  887.  '  111.— Levy  v.  Chi- 
cago Nat.  Bank,  158  111.  88,  42  N.  E. 
129,  30  L.  E.  A.  380;  Furness  v.  Union 
Nat.  Bank,  147  111.  570,  35  N.  E.  624. 
Ky.— Hibler  v.  Davis,  13  Bush  20.  Minn. 
Mercantile  Nat.  Bank  v.  Macfarlane,  71 
Minn.  497,  74  N.  W.  287,  70  Am.  St. 
Eep.  352;  Citizens'  Nat.  Bank  v.  Minge, 
49  Minn.  454,  52  N.  W.  44.  N.  H. 
Bank  Comrs.  v.  Security  Trust  Co.,  70 
N.  H.  536,  49  Atl.  113,  ,85  Am.  St.  Eep. 
646;  Moses  v.  E^anlet,  2  N.  H.  488.  N.  Y. 
People  V.  Eemingtou  &  Sons,  121  N.  Y. 
328,  24  N.  E.  793,  8  L.  E.  A.  458,  af- 
firming 54  Hun  505,  8  N.  Y.  Supp.  34; 
Wilder  v.  Keeler,  3  Paige  Ch.  167,  23 
Am.  Dec.  781.  Ore. — Eockwell  v.  Port- 
land Sav.  Bank,  39  Ore.  241,  64  Pao. 
388;  Kellogg  v.  Miller,  22  Ore.  406,  30 
Pac.  229,  29  Am.  St.  Eep.  618.  Vt. 
West  V.  Eutland  Bank,  19  Vt.  403.  Wis. 
Mershon  v.  Moors,  76  Wis.  502,  45  N. 
W.  95. 
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95.  Eichardson  v.  Turner,  52  La. 
Ann.  1613,  28  So.  158.  See  also  Hazel- 
tine  V.  McAfee,  5  Kan;  App.  119,  48 
Pac.  886. 

96.  U.  S. — Merrill  v.  National  Bank 
of  Jacksonville,  173  -U.  S.  131,  19  Sup. 
Ct.  360,  43.  L.  ed.  640;  Lewis  v.  United 
States,  92  U.  S.  618,  23  L.  ed.  513; 
Chemical  Nat.  Bank  v.  Armstrong,  59 
Fed.  372,  8  C.  C.  A.  155,  28  L.  E.  A. 
231.  Del. — Mark  v.  American  Brick 
Mfg.  Co.  (Del.  Ch.),  84  Atl.  887.  Eng. 
Mason  v.  Bogg,  2  Myl.  &  Cr.  443,  40 
Eng.  Eeprint  709;  Kellock's  Case,  L.  E. 
3  Ch.  769. 

97.  Where  a  mortgage  given  by  the 
insolvent  within  three  months  prior  to 
the  adjudication  is  invalid  by  statute, 
the  creditor  to.  whom  it  was  given  may 
prove  his  claim  although  the  mortgage 
has  not  actually  been  cancelled  pursu- 
ant to  a  decree  of  cancellation  obtained 
by  the  assignee.  It  is  the  statute  and 
not  the  decree  which  renders  the  mort- 
gage ineffective  and  therefore  in  legal 
contemplation  there  was  and  is  no  pref- 
erence. In  re  Partridge,  96  Me.  52,  51 
Atl.  239. 

98.  See  the  statutes,  and  Smith  v. 
American  Linen  Co.,  172  Mass.  227,  51 
N.  E.  1085. 

[a]  That  the  creditor  received  and 
accepted  a  preference  on  one  debt,  does 
not.  pre  vent  the  proving  of  a  claim  on 
another  and  wholly  different  debt. 
Smith  V.  American  Linen  Co.,  172  Mass. 
227,  51  N.  E.  1085.  But  see  apparently 
contra,  In  re  Kahn,  55  Minn.  509,  57 
N.  W.  154. 

[b]  A  transferee  of  the  claim  is  in 
no  better  position  in  this  respect  than 
the  creditor  himself.  In  re  Kahn,  55 
Minn.  509,  57  N.  W.  154. 

[c]  .  Judgment  as  Preferred  Claim. 
In  administering  the  assets  of  an  in- 
solvent corporation  under  an  equitable 
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G.  Time  foe  Proving  Claims.  —  The  time  within  which  proof  of 
claim  must  be  filed  is  usually  provided  for  by  statute,^*  and  failure  to 
file  the  same  within  the  time  prescribed  will  result  in  destroying  it  as 
a  subsisting  debt,^  unless  permission  is  granted  by  the  court  to  file  at 
a  subsequent  time.^  Some  statutes  permit  a  claim  which  has  not  been 
filed  within  the  prescribed  time  to  participate  in  dividends  after  the 
payment  in  full  of  all  claims  presented  within  the  time.^ 


proceeding,  a  judgment  obtained  before 
the  petition  therein  was  filed  is  entitled 
to  preference  over  the  claims  of  unse- 
cured creditors  of  the  corporation,  and 
also  over  the  claims  of  creditors  by 
mortgage,  the  lien  of  which  does  not 
attach  to  the  fund  for  distribution.  It 
is  otherwise  as  to  judgments  obtained 
after  the  filing  of  such  petition,  though 
rendered  on  actions  begun  before  such 
filing.  Lubroline  Oil  Co.  v.  Athens  Sav. 
Bank,  104  Ga.  376,  30  S.  E.  409. 
99.    See  the  statutes. 

[a]  A  claim  is  seasonably  presented 
if  presented  before  the  order  for  the 
final  dividend.  Needham  v.  Long's  Es- 
tate, 75  Vt.  117,  53  Atl.  326.  See  also 
Ohio  L.  Ins.  Co.  v.  Winn,  4  Md.  Oh. 
253  under  the  Maryland  statute. 

[b]  Filing  the  claim  before  the  fil- 
ing of  the  declaration  in  insolvency  is 
insufBcient.  Brewer  v.  Moseley,  49  Ala. 
79;  Clement  v.  Nelson,  46  Ala.  634. 

1.  Ala, — Murdock  v.  Eousseau's 
Admr.,  32  Ala.  611.  Conn.— "Woodbury's 
Appeal,  70  Conn.  455,  39  Atl.  791.  HI. 
H.  B.  Claflin  Co.  v.  Kelley,  64  111.  App. 
525;  Eassieur  v.  Jenkins,  64  111.  App. 
336;  Winona  Paper  Co.  v.  Kalamazoo 
First  Nat.  Bank,  33  111.  App.  630. 
Minn.— Clark  v.  Squier,   62  Minn.  364, 

64  N.  W.  908.    N.  H. — Nichols  v.  Cass, 

65  N.  H.  212,  23  Atl.  430.  N.  J.— In  re 
Marley,  7  N.  J.  L.  J.  48.  Pa. — In  re 
Mitchell,  2  Watts  87.  -S.  C— State  v. 
Spartanburg,  8  S.   C.  129. 

[a]  Laches  in  filing  a  claim  cannot 
be  set  up,  when  there  has  been  no  not-- 
ice  to  the  creditors  to  present  claims. 
Taylor  v.  Moore,  64  Ark.  23,  40  S.  W. 
258. 

[b]'  That  the  assignee  by  fraud  pre- 
vented the  timely  filing  of  the  claim, 
or  that  it  was  in  litigation  during  the 
time  for  filing  claims  will  not  excuse 
the  due  presentation  of  a  claim.  H.  B. 
Claflin  Co.  v.  Kelley,  64  111.  App.  525. 
Contra,  Suppiger  v.  Gruaz,  86  111.  App. 
60. 

2.  Conklin  v.  U.  S.  Shipbuilding 
Co.,  136  Fed.  1006,  if  the  creditor  has 


not  been  guilty  of  laches  leave  to 
prove  the  claim  may  be  granted  if  it 
be  an  equitable  one  where  no  order  of 
distribution  has  been  made.  See: 
Mass. — Holder  v.  Hillson,  170  Mass. 
466,  49  N.  E,  643.  Minn.— Eichter  v. 
Merchants'  Nat.  Bank,  65  Minn.  237, 
67  N.  W.  995.  Neb.— State  v.  Bank  of 
Commerce,  61  Neb.  22,  84  N.  W.  406. 
N.  O.— McNeal  Pipe  &  F.  Co.  v.  Wolt- 
man,  114  N.  O.  178,  19  S.  E.  109.  Ohio. 
Carpenter  v.  Dick,  41  Ohio  St.  295,  this 
requirement  is  not  intended  to  be  a  lim- 
itation in  bar  of  the  right  to  a  sub- 
sequent allowance  of  claims,  and  that  a 
creditor  may  come  in  at  any  time  for 
at  least  his  equitable  share  in  the  as- 
sets unadministered  and  not  properly 
disposed  of  at  the  time  he  presents  or 
prosecutes  his  claim  for  allowance. 

[a]  Leave  To  Prove  After  Pre- 
scribed Time. — An  application  in  which 
the  only  allegation  is  that  the  creditor 
has  not  been  sleeping  on  his  rights,  and 
which  fails  to  allege  any  reason  for 
the  failure  to  offer  proof  at  the  proper 
time,  or  that  he  is  not  guilty  of  neg- 
ligence or  laches  is  not  sufficient  to 
call  for  an  exercise  of  the  discretion 
of  the  court.  Holder  v.  Hillson,  17.0 
Mass,  466,  49  N.  E.  643. 

[b]  On  an  application  to  permit  a 
number  of  claims  to  be  filed  out  of 
time,  the  question  whether  permission 
should  be  granted  to  allow  them  to  be 
filed  after  the  date  fixed  should  be  sep- 
arately presented  and  each  claim  sep- 
arately considered.  Pennsylvania  Steel 
Co.  V.  New  York  City  E.  Co.,  202  Fed. 
296. 

[c]  Where  an  order  extending  time 
to  file  a  claim  neglected  by  inadvert- 
ence to  say  that  the  claim  be  filed  with 
the  same  force  and  effect  as  if  filed 
within  the  original  time,  the  court  has 
power  to  insert  such  provision  by 
amendment.  Pennsylvania  Steel  Co.  v. 
New  York  City  By.  Co.,  201  Fed.  781. 

3.  Eassieur  v.  Jenkins,  64  111.  App. 
336;  Marder  v.  Wright,  70  Iowa  42,  29 
N.  W.  799. 
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H.  Expunging  Claims.  —  The  statute  sometimes  makes  provision 
for  expunging  claims.* 

1.  Objections.  —  1.  Generally.  —  Objections  to  a  claim  must  be 
made  by  the  assignee  rather  than  by  creditors,^  unless  the  statute 
provides  otherwise.^ 

2.  How  Made.  —  The  manner  in  which  objections  are  to  be  pre- 
sented depends  upon  the  statute,'  and  rules  of  court  consistent  there- 
with.^ A  demurrer  is  not  a  proper  method  of  objecting  to  a  claim 
of  preference.^ 

J.  Amendments.  —  Where  the  form  in  which  the  proof  of  claim  is 
made  is  improper,  amendment  should  be  permitted,^"  and  this  is  per- 
missible even  on  an  appeal  from  an  order  disallowing  the  claim.^^ 
The  court  may  also  permit  amendments  to  be  made  to  the  objections 
to  a  claim.^^ 

XV.  COMPOSITIONS.  —  A  proposal  for  composition,  under  some 
statutes,  may  be  filed  at  any  time  after  the  filing  of  the  petition 
by  or  against  the  debtor,^^  and  notice  of  hearing  is  thereupon  given 
to  creditors  who  have  proved  their  claims.^*  The  debtor  may  file  the 
assent  of  creditors  to  the  composition,  at  any  time  before  the  determina- 
tion by  the  court  as  to  whether  the  requisite  number  have  consented." 


4.  See  Mass.  Pub.  St.,  eh.  157,  §35, 
Eev.  Laws,  ch.  163,  §44;  Caldwell  v. 
Nash,  190  Mass.  507,  77  N.  E.  515,  no 
time   limit. 

[a]  Bight    To    Expunge    Claim A 

valid  claim  upon  which  proper  proof 
has  been  made,  cannot  be  expunged  be- 
cause of  the  subsequent  actions  of  the 
creditor  in  participating  in  a  trans- 
action with  the  assignee  prejudicial  to 
the  rights  of  creditors.  Northampton 
Nat.  Bank  v.  Crafts,  145  Mass.  144,  14 
N.  E.  758. 

[b]  The  authority  to  expunge  claims 
under  Pub.  St.,  ch.  157,  §35,  Eev.  Laws, 
ch.  163,  §44,  is  made  applicable  to 
compositions  by  Rev.  Laws,  ch.  163, 
§154.  Caldwell  v.  Nash,  190  Mass.  507, 
77  N.  E.  515. 

5.  Byrne  v.  His  Creditors,  33  La. 
Ann.  198;  Freeland  v.  Mechanics'  Bank, 
16  Gray  (Mass.)   137. 

[a]  A  creditor  of  an  insolvent  debt- 
or who  has  proved  his  claim  in  in- 
solvency, has  no  right  in  his  own  name, 
to  contest  the  claims  of  other  creditors. 
Freeland  v.  Mechanics'  Bank,  16  Gray 
(Mass.)   137. 

6.  In  New  Hampshire  the  statute 
permits  objections  to  be  filed  by  a  cred- 
itor. Stillings  V.  Haley,  68  N.  H.  541, 
44  Atl.  701. 

7.  See  the  statutes,  and  Western 
St^ne  V.  Carver,  93  111.  App.  150, 
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[a]  A  provision  requiring  the  filing 
of  objections  with  the  clerk,  implies 
that  such  objections  must  be  in  writing. 
Ludeling  v.  His  Creditors,  4  Mart.  N. 
S.  (La.)  601. 

8.  Tibbetts  v.  Trafton,  80  Me.  264, 
14  Atl.  71. 

[a]  Verification. — Where  the  stat- 
ute requires  objections  to  be  in  writ- 
ing, a  rule  that  they  must  be  verified 
is  neither  unconstitutional  nor  unreason- 
able. Tibbetts  v.  Trafton,  80  Me.  264, 
14  Atl.  71. 

9.  Security  Trust  Co.  v.  Sullivan,  77 
Fed.  778,  23  C.  C.  A.  458. 

10.  Mechanics'  Nat.  Bank  v.  Aid- 
rich,  69  N.  H.  478,  45  Atl.  247. 

11.  Mechanics'  Nat.  Bank  v.  Aid- 
rich,  69  N.  H.  478,  45  Atl.  247. 

12.  Beifeld  v.  International  Cement 
Co.,  79  111.  App.  318. 

13.  Mass.  St.,  1884,  ch.  236,  §12,  Eev. 
Laws,  ch.  163,  §167;  Fenton  v.  Graham, 
161  Mass.  554,  37  N.  E.  745. 

14.  Fenton  v.  Graham,  161  Mass. 
554,  37  N.  E.  745.  See  also  Hill  v.  Mc- 
Kim,  168  Mass.  100,  46  N.  E.  427. 

15.  Fenton  v.  Graham,  161  Mass. 
554,  37  N.  E.  745. 

[a]  Consent  once  given  is  irrevoc- 
able unless  the  court  upon  the  hearing 
grants  leave  to  withdraw  the  assent. 
Fenton  v.  Graham,  161  Mass.  554,  37  N. 
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"WTien  the  papers  presented  to  the  court  show  the  consent  of  the 
required  percentage  of  the  indebtedness  the  court  acquires  jurisdiction 
to  proceed,^^  and  upon  payment  into  court  or  the  securing  to  the 
creditors,  of  the  required  sum,  the  ceurt  must  discharge  the  insolvent 
from  all  his  debts  named  in  the  schedule.^^  Unless  otherwise  expressly 
or  impliedly  provided  by  statute,^*  the  assignee  should  reconvey  the 
estate  to  the  debtor  as  soon  as  the  deed  of  composition  is  executed 
without  waiting  for  confirmation  by  the  court.^° 

Revocation.  —  Non-compliance  by  the  debtor  with  the  terms  of  the 
composition  within  a  reasonable  time,  is    ground    for    revocation.^" 

XVI.  TRIAL  AND  HEARING.  —  The  mode  of  trial  or  hearing  in 
insolvency  proceedings  depends  somewhat  upon  the  statutes.^^  As  a 
rule  there  is  no  constitutional  right  of  trial  by  jury  in  insolvency 
proceedings.^^     But  such  right  is  accorded  where    the   insolvent    is 


E.  745;  Beverly  Bank  v.  Wilkinson,  2 
Grray  (Mass.)   519. 

[b]  A  non-resident  creditor  accept- 
ing a  composition  is  bound  thereby 
and  by  the  discharge  granted  there- 
under. Murray  v.  Roberts,  150  Mass. 
353,  23  N.  E.  208,  15  Am.  St.  Eep.  209, 
6  L.  E.  A.  346. 

[c]  Examination  of  the  debtor  at  a 
creditors'  meeting  to  consider  the  com- 
position, is  limited  to  the  question 
whether  the  necessary,  proportion  of 
creditors  have  signed  and  whether  the 
percentage  proposed  to  be  paid  has 
been  secured  to  the  creditors.  Messer 
V.  Storer,  79   Me.  512,   11  Atl.  275. 

16.  Cobbossee  Nat.  Bank  v.  Rich,  81 
Me.  164,  16  Atl.  506. 

17.  Blake  Co.  v.  Lowell,  88  Me.  424, 
34  Atl.  264;  Dredge  v.  Watson,  33  V.  O. 
Q.  B.  (Can.)   165. 

[a]  The  amount  deposited  (1)  must 
be  large  enough  to  cover  the  required 
percentage  on  all  the  claims  according 
to  tte  schedule  except  so  far  as  the 
amount  is  modified  by  the  proofs  al- 
lowed by  the  court  (Claflin  v.  Lowe,  157 
Mass.  252,  32  N.  E.  158),  (2)  and  the 
debtor  or  person  making  the  deposit  is 
entitled  to  a  refund  over  what  is 
■required  to  make  the  payments.  Holder 
V.  Hillson,  170  Mass.  466,  49  N.  E. 
643. 

[b]  Debts  Accruing  Prior  to  Stat- 
ute.— The  Massachusetts  statutes  (St., 
1884,  ch.  236,  as  amended  by  St.,  1885, 
ch.  353)  as  to  compositions  are  valid 
as  to  debts  accruing  after  the  pass- 
age of  the  act,  but  are  unconstitutional 
as  to  prior  creditors;  but  when  a  prior 
creditor  elects  to  avail  himself  of  those 
proiceediags  attd  to  aflMPt  their  b^efits 
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he  waives  this  right  to  object  to  their 
invalidity.  Eustis  v.  Bolles,  146  Mass. 
413,  16  N.  E.  286,  4  Am.  St.  Eep.  327, 
appeal  dismissed,  150  U.  S.  361,  14  Sup. 
Ct.  131,  37  L.  ed.  1111. ' 

18.  Titcomb  v.  Bradlee,  159  Mass. 
190,  34  N.  E.  189,  must  wait  confirma- 
tion. 

19.  In  re  Hatchette,  22  L.  C.  Jur. 
(Can.)  245,  1  Montreal  Leg.  N.  532. 

20.  Bolt  V.  Lee,  16  Rev.  Leg.  (fJaa.) 
53. 

21.  See  the  statutes  and  the  cases 
cited  in  the  notes  following. 

[a]  Where  a  statute  extends  the 
ecLultable  jurisdiction  of  a  court  to 
cases  under  the  insolvent  traders  act, 
the  mode  of  trial  in  such  eases  is  gov- 
erned by  ordinary  equity  practice,  and 
the  right  of  trial  of  facts  by  master 
or  auditor  instead  of  by  jury  is  sub- 
ject to  the  will  of  the  legislature. 
Central  Trust  Co.  v.  Thurman,  94  Ga. 
735,  750,  20  S.  E.  141, 

22.  Mass. — Kempton  v.  Saunders,  130 
Mass.  236;  O'Neil  v.  Glover,  5  Gray 
144.  Minn. — Wendell  v.  Lebon,  30 
Minn.  234,  15  N.  W.  109;  Weston  v. 
Loyhed,  30  Minn.  221,  14  N.  W.  892. 
E.  I.— Merrill  v.  Bowler,  20  R.  I.  226, 
38  Atl.  114.  Vt.— Crampton  v.  Hollister, 
70  Vt.  633,  41  Atl.  588.  Wis.— Rider- 
Wallis  'Co.  V.  Fogo,  102  Wis.  536,  78 
N.  W.  767. 

Contra,  Eisser  v.  Hoyt,  53  Mich.  185, 
18  N.  W.  611,  Cooley's  Const.  Lim.  504, 
505,  refers  to  this  as  being  an  excep- 
tional case. 

[a]  "A  person  said  to  be  indebted 
to  an  insolvent  estate,  is  not  deprived 
of  his  right  to  a  trial  by  jury  because 
the   estatie   of  his   alleged   creditor   is 
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charged  with  fraud.^'  Under  some  statutes  the  objections  of  creditors 
may  be  heard  either  in  open  court  or  at  chambers.^* 

Reference.  — A  reference  to  try  and  determine  the  issues  is  per- 
mitted in  some  jurisdictions.^® 

XVII.  ACCOUNTING  AND  DISTRIBUTION.  — A.  Accounting. 
1.  Necessity  for  and  Proceedings  To  Compel.  —  The  assignee  of  one 
adjudicated  an  insolvent  under  a  state  insolvency  act  must  file  his  ac- 
count with  the  court.^*'  The  account  must  contain  an  accurate  state- 
ment of  the  condition  of  the  estate.^^  Proceedings  to  compel  an  ac- 
count are  frequently  regulated  by  statute  and  usually  may  be  in- 
stituted by  any  creditor  of  the  estate.^^  In  some  jurisdictions  the 
remedy  must  besought  in  the  insolvency  court,^^  while  in  others  an 
action  in  equity  will  lie.^° 

2,     Objections.  —  After  the  filing  of  objections  to  the  account  of 


being  administered  under  the  general 
assignment  law."  Doane  v.  Union 
Nat.  Bank,  40  111.  App.  483,  490. 

[b]  In  Califomia  on  an  application 
for  a  discharge  the  right  to  trial  by 
jury  is  governed  by  the  law  applicable 
to  civil  cases.  Sullivan  v..  Washburn 
&  Moen  Mfg.  Co.,  139  Cal.  257,  72  Pae. 
992. 

[c]  In  Maryland,  where  an  issue  of 
fact  is  presented  by  the  petition  and 
the  answer,  either  party  is  entitled  to 
a  jury,  but  the  parties  may  waive  the 
jury  and  such  issue  may  be  tried  by 
the  court.  Castleberg  v.  Wheeler,  68 
Md.  26&,  12  Atl.  3. 

[d]  In  Rhode  Island,  the  jurisdic- 
tion of  the  court  in  insolvency  eases  is 
that  of  a  court  of  equity,  and  includes 
the  power  of  directing  issues  to  a  jury 
in  its  discretion.  Merrill  v.  Bowler, 
20  E.  I.  226,  38  Atl.  114. 

[e]  An  action  to  compel  the  allow- 
ance of  a  claim,  is  not  one  in  which 
the  parties  are  entitled  to  a  jury  trial 
as  matter  of  right.  Meador  v.  Boot,  11 
Ohio  C.  0.  81,  5  Ohio  Cir.  Dec.  61. 

[f]  Trial  by  Jury.— A  creditor  has 
no  constitutional  right  to  try  by  jury 
his  claim  against  the  state  of  an  in- 
solvent. Merrill  v.  Bowler,  20  E.  I.  226, 
38  Atl.  114. 

23.  Eomano  ».  His  Creditors,  46  La. 
Ann.  1176,  15  So.  395;  MeCloskey  & 
Co.  V.  Ingram,  17  La.  Ann.  85;  Beste 
V.  His  Creditors,  14  La.  Ann.  516; 
Purvis  V.  Eobinson,  49  N.  C.  96. 

24.  Clarke  v.  Eay,  6  Cal.  600. 

[a]  Sunday  Hearings.  —  Where  a 
hearing  is  by  mistake  set  for  Sunday 
the  matter  will  stand  over  until  the 
next  working  day  withput  any  formal 
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meeting  of  the  court  and  adjournment 
for  that  purpose.  Cheeseborough  v.  Van 
Ness,  12  Ga.  380. 

25.  Crampton  v.  Hollister,  70  Vt. 
633,  41  Atl.  588. 

[a]  In  Vermont,  the  right  to  have 
commissioners  appointed  to  hear  and 
determine  matters  in  dispute  between 
persons  interested  and  the  assignee  is 
absolute  and  may  be  enforced  by  man- 
damus; it  is  unnecessary  that  such  per- 
son be  a  creditor.  Sowles  v.  Bailey, 
69  Vt.  515,  38  Atl.  237. 

26.  Wilson  v^  Jackson,  204  Mass. 
432,  90  N.  E.  866. 

27.  Shropshire  v.  His  Creditors,  15 
La.  Ann.  705. 

[a]  The  account  may  be  kept  in 
books  belonging  to  the  estate,  and  need 
not  purchase  new  books  foT  that  pur- 
pose. Hoard  v.  Bassett,  11  Allen 
(Mass.)  213. 

,[b]  He  may  be  required  to  spe- 
cifically itemize  his  account.  In  re 
Ealey's  Estate,  123  Oal.  38,  55  Pac. 
790;  Shropshire  v.  His  Creditors,  15 
La.  Ann.  705. 

28.  Sanderson  v.  Mcintosh,  65  Cal. 
36,  2  Pac.  728;  Kellogg  v.  Cooke,  6 
Mackey  (D.  C.)  433. 

29.  111.— Doran  v.  Hudson,  43  111. 
App.  411.     N.  Y. — ^Hynes  v.  Alexander, 

2  App.  Div.  109,  37  N.  Y.  Supp.  527. 
Vt.— Sowles  V.  Lewis,  75  Vt.  59,  52  Atl. 
1073;  Sowles  v.  Plinn,  63  Vt.  563,  22 
Atl.  620.  Can. — ^L'Heureux  v.  Lamarche, 
12   Can.   Sup.  Ct.  460. 

30.  Sanderson  v.  Mcintosh,  65  Cal. 
36,  2  Pae.  728;  Kellogg  v.  Cooke,  6 
Mackey  (D.  C.)  433.  See  generally  the 
title  "Accounts  and  Accounting,"  and 

3  Standard  Pbog.  64,  et  seq. 
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the  assignee,  the  issues  raised  thereon  must  be  heard  and  disposed  of 
in  open  court,  and  not  in  ehambers.^^  The  objections  may  be  allowed 
in  whole  or  in  part,  an  order  disallowing  the  account  in  toto,  being 
irregular,'^  An  objection  if  sustained  inures  to  the  benefit  of  all 
creditors  who  have  not  waived  their  right  to  attack  the  account  by 
taking  some  position  inconsistent  with  that  right.^' 

In  ruling  upon  an  interlocutoryy  motion  to  set  aside  an  order 
allowing^  a  receiver 's  account  in  insolvency  proceedings  it  is  not  neces- 
sary that  specific  findings  of  fact  and  law  be  separately  stated  by  the 
trial  court.''* 

3.  Hearing.  —  The  court  may  refer  the  account  to  a  referee  for 
hearing  and  report.^^ 

B.  DisTEiBUTiON.  —  1.  How  Made.  —  In  the  absence  of  express 
statutory  provision,  the  court  has  power  to  see  that  the  funds  are 
distributed  according  to  equity.^"  The  general  rule  is  that  unsecured 
creditors  stand  alike  and  should  have  equal  equity.^'  Certain  un- 
secured claims  may,  however,  be  given  a  preference  by  statute.^' 


31.  Olstein  v.  His  Creditors,  Me- 
Gloin   (La.)   348. 

[a]  Sutiseciuent  Objections. — ^When  a 
creditor  files  objections  to  the  account 
wliicli  are  overruled,  lie  cannot  there- 
after file  additional  objections  which 
might  have  been  embraced  in  his  pre- 
vious objections.  Kirkland  v.  His  Cred- 
itors, 2  La.  (0.  S.)  205. 

32.  In  re  Murray's  Estate,  31  Ore. 
173,  49  Pac.   961. 

33.  Moon  V.  Wineman,  57  Minn.  415, 
59  N,  W.  494. 

34.  Minneapolis  Trust  Co.  v.  Men- 
age, 86  Minn.  1,  90  N.  W.  3. 

35.  In  re  Ealey's  Estate,  123  Cal. 
38,  55  Pac.  790. 

36.  Literstate  Tr.  &  Bkg.  Co.  v. 
United  States  Fidelity  &  G.  Co.',  124 
La.  644,  50  So.  612,  ordering  a  pro  rata 
distribution. 

[a]  The  court  of  insolvency  has  sole 
jurisdiction  in  the  first  instance,  over 
the  distribution  of  funds  in  the  hands 
of  an  assignee  in  insolvency.  Castner 
V.  Twitehell-Champlin  Co.,  91  Me.  524, 
40  Atl.  558. 

[b]  The  basis  on  which,  the  dividend 
is  to  be  computed  is  the  sum  actually 
remaining  unpaid.  Mercantile  Nat. 
Bank  v.  Macfarlane,  71  Minn.  497,  74 
N.  W.  287,  70  Am.  St.  Eep.  352. 

[c]  Overpayment  to  Creditor. — Or- 
dering Return. — (1)  A  creditor  who  has 
received  a  dividend  to  which  he  is  not 
entitled,  or  has  been  paid  a  sum  in 
excess  of  that  to  which  he  is  entitled, 
cannot  be  ordered  summarily  to  repay 


the  same;  it  can  only  be  recovered 
by  suit  regularly  -and  properly  insti- 
tuted against  him.  Doane  v.  Union 
Nat.  Bank,  40  HI.  App.  483,  490.  (2) 
Creditors  not  sharing  in  an  unauthor- 
ized distribution  are  entitled  to  an  ac- 
counting. Dobbins  v.  Coles,  59  N.  J. 
Eq.  80,  45  Atl.  444. 

[d]  Order  for  Dividend. — The  entry 
of  an  order  ' '  declaring  in  terms,  a 
dividend  of  a  blank  sum  on  the  dol- 
lar to  the  creditors  of  the  estate,"  does 
not  amount  to  the  order  of  a  dividend, 
final  or  otherwise.  Needham  v.  Long's 
Estate,  75  Vt.  117,  53  Atl.  326. 

37.  Van  Eaalte  v.  Enterprise  Transp. 
Co.,  169  Fed.  606,  95  C.  C.  A.  104. 

38.  See  Van  Eaalte  v.  Enterprise 
Transp.  Co.,  169  Fed.  606,  95  C.  C.  A. 
104,  a  ticket  broker  is  not  within  the 
rule  granting  a  preference  to  laborers. 

[a]  The  preference  given  by  statute 
to  employes  for  labor  is  not  "superior 
to  a  prior  mortgage  lien,  and  such  per- 
sons are  only  entitled  to  a  preference 
in  whatever  surplus  may  remain  after 
the  mortgage  debt  is  satisfied."  Sey- 
mour V.  Berg,  227  HI.  411,  416,  81  N. 
B.  339,  overruling  Heckman  v.  Tammen, 
184  111.  144,  56  N.  E.  361. 

[b]  Priority  of  Debt  Due  State. 
(1)  That  the  debt  arose  under  statutes  ■ 
enacted  subsequent  to  the  state  insolv- 
ency law  is  immaterial  on  the  question 
of  the  right  of  a  state  to  priority. 
In  re  Western  Implement  Co.,  166  Fed. 
576,  aprmed,  171  Fed.  81,  96  0.  O.  A. 
185.     (2)   As  to  what  are ,  held  to  bo 
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2.  Reversion  to  Insolvent.  —  When  the  proceedings  are  finally 
terminated,  if  there  remains  any  property  not  disposed  of,  it  reverts 
to  the  insolvent  by  operation  of  law.^* 

XVIII.  ABATEMENT  AND  DISMISSAL  OP  PROCEEDING. 
A.  Death  of.  Insolvent.  —  It  is  held  that  an  involuntary  proceeding 
abates  if  the  debtor  dies  during  the  pendency  thereof,*"  but  this  is  a 
matter  sometimes  regulated  by  the  insolvency  statutes.*^ 

B.  Dismissal.  —  The  procedure  governing  the  dismissal  of  a  peti- 
tion before  the  final  winding  up  of  the  estate  is  regulated  by  statute.*"* 
The  order  or  decree  of  dismissal  is  in  the  nature  of  a  judgment,*^and 
upon  the  entry  thereof  the  title  of  the  assignee  is  divested  and  the 
trust  brought  to  an  end.** 

In  some  jurisdictions  no  dismissal,  whether  on  the  application  of 
the  insolvent  or  of  a  creditor  can  be  had  unless  notice  thereof  be 
given  and  an  opportunity  for  hearing  is  afforded  to  all  parties  inter- 
ested.*^ 

XIX.  DISCHARGE.  —  A.  Right  To  Grant.  —  Where  a  court  of 
insolvency  has  acquired  jurisdiction  of  all  the  parties  and  of  the  subject- 
matter,  its  jurisdiction  to  grant  a  discharge  is  absolute  and  exclusive.*' 


debts  to  a  state,  see  In  re  Worcester 
County,  102  Fed.  808,  42  C.  C.  A.  637; 
In  re  Western  Implement  Go.,  166  Fed. 
576,  aprmed,  171  Ted.  81;  State  v.  Bell, 
64  Minn.  400,  67  N.  W.  212.  (3)  As 
fo  what  are  debts  due  the  United  States 
and  therefore  entitled  to  preference, 
see  United  States  v.  Flint  Lumb.  Co., 
87  Arlc.  80,  112  S.  W.  217. 

39.  Northwestern  Mut.  Life  Ins. 
Co.  V.  Murphy,  103  Minn.  104,  114  N. 
W.  860,  following  King  v.  Eemington, 
36  Minn.  15,  29  N.  W.  352. 

40.  Vermont  Marble  Co.  v.  Superior 
Court  of  San  Francisco,  99  Cal.  579,  34 
Pac.  326.  But  see  Shepard  v.  Abbott, 
137  Mass.  224. 

[a]  Where  the  assignor  by  deed  of 
assignment  conveys  all  his  property  to 
the  assigneej  his  death  thereafter  does 
not  have  the  effect  of  depriving  his 
creditors  of  any  rights  they  had  ac- 
quired by  the  deed  of  assignment. 
Gardner  v.  Letcher,  16  Ky.  L.  Eep.  778, 
29  S.  W.  868. 

41.  See  the  statutes,  and  the  follow- 
ing: La. — Lawrence  v.  Guiee,  9  Bob. 
219.    Mass. — Shepard    «.    Abbott,    137 

■Mass.  224.  Vt.— Bartlett  v.  Walker,  65 
Vt.  594,  27,  Atl.  496. 

42.  See  the  statutes. 

[a]  In  Ohio,  the  court  may  with  the 
assent  of  all  creditors  "raise"  the  as- 
sigamgBt  and  oi^er  the  pi'Dpert'y  as- 
sigbied  re^tWreS  to  the  ass^Or.'    State 
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Nat.  Bank  v.  Ellison,  75  Fed.  354;  Gar- 
ver  v.  Tisinger,  46  Ohio  St.  56,  18  N.  • 
E.  491. 

[b]  Dismissal  for  Want  of  Prosecu- 
tion.— An  involuntary  proceeding  may 
be  dismissed  on  the  application  of  the 
debtor  for  unreasonable  delay  in  its 
prosecution,  but  such  dismissal  does 
not  prevent  the  creditors  from  begin- 
ning anew.  Kornahrens  v.  His  Credi- 
tors, 64  Cal.  492,  3  Pac.  126. 

43.  Mglntire  v.  Eobinson,  81  Me. 
583,  18  Atl.  292. 

44.  Warren  v.  Howe,  44  111.  App. 
157. 

[a]  Upon  a  discontinuance  all  part- 
ies are  left  where  they  stood  at  the 
date  of  the  assignment,  except  so  far 
as  the  estate  shall  have  already  been 
administered  and  disposed  of.  Stod- 
dard V.  Gilbert,  62  111.  App.  70,  af- 
firmed, 163  111.  131,  45  N.  E.  542. 

45.  Mclntire  v.  Eobinsoh,  81  Me. 
583,  18  Atl.  292. 

[a]  The  Minnesota  statute  (Laws, 
1881,  ch.  148)  permits  a  dismissal  with- 
out notice  to  creditors  who  have  not 
been  joined  and  who  are  not  known  in 
the  proceedings.  In  re  Studdart,  30 
Minn;  553,  16  N.  W.  452. 

46.  Minn. — Lambert  v.  Scandinav- 
ian-American Bank,  66  Minn.  185,  68 
N.  W.  834.  N.  y.— Matter  of  Bradstreet, 
18  Johns.  385.  Wask. — Bost«n  Nat. 
Bank  v.   Hammond,   21   Wash.   158,  57 
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B.  Proceedings  To  Obtain.  —  The  procedure  for  obtaining  a  dis- 
charge is  statutory,*'  and  the  requirements  of  the  statute  as  to  what 
must  be  alleged  in  the  application  are  jurisdictional,  and  must  be 
strictly  complied  ■with.'*'  Unless  the  statute  requires  it,  the  petitioner 
need  not  allege  that  the  debts  were  created  in  the  state.*® 

Proceedings  to  obtain  a  discharge  are  under  some  statutes  strictly 
adversary,  and  creditors  whose  claims  are  to  be  barred  thereby  must 
be  made  parties  and  jurisdiction  of  them  obtained  in  the  manner 
provided  by  statute.^" 

Notice  of  the  application  for  a  discharge  is  usually  required  by  the 
statute,^^  which  prescribes  the  method  of  giving  notice,  and  service 
thereof  in  the  manner  prescribed  by  the  statute  is  jurisdictional.^^ 


Pac.  365.    Wis.— Conroe  v.  Bull,  7  "Wis. 
408. 

See  Sullivan  v.  Washburn  &  Moen 
Mfg.  Co.,  139  Cal.  257,  72  Pac.  992, 
and  also  sitpra,  XVI. 

[a]  Where  a  court  has  acquired  jur- 
isdiction through  the  act  of  the  insolv- 
ent in  making  an  assignment  and  by  the 
operation  of  law  thereon,  and  by  giv- 
ing the  statutory  notices  to  the  credi- 
tors of  the  insolvent,  its  jurisdiction 
to  discharge  the  insolvent  from  his 
debts  and  liabilities  is  not  lost  because 
of  the  alleged  illegality  of  its  decision. 
Boston  Nat.  Bank  v.  Hammond,  -21 
Wash.  158,  57  Pac.  365. 

Jurisdictional  Amount  of  Debts. 
See  In  re  Marsh,  115  Cal.  230,  46  Pac. 
1072. 

[b]  Transfer  of  Claim  to  Non-Resi- 
deut. — The  discharge  applies  to  all 
claims  of  which  the  insolvency  court 
had  jurisdiction  at  the  time  the  in- 
solvency proceedings  were  instituted, 
and  the  court's  jurisdiction  after  it  has 
once  attached  is  not  affected  by  a  sub- 
sequent transfer  of  the  claim  to  a  non- 
resident. Perkins  v.  Quint,  69  N,  H. 
428,  45  Atl.  143. 

47.  See  the  statutes. 

48.  Young  V.  Stephens,  9  Mich.  500; 
Hale  V.  Sweet,  40  N.  Y.  97;  Merry  v. 
Sweet,  43  Barb.  (N.  Y.)  475;  Small  V. 
Wheaton,  4  E.  D.  Smith  (N.  Y.)  306,  2 
Abb.  Pr.  175;  Duer  v.  Hunt,  41  App. 
Div.  (N.  Y.)  581,  58  N.  Y.  Supp.  742. 

[a]  A  discharge  will  not  be  refused 
where  the  omission  is  unintentional  and 
merely  an  innocent  mistake.  Cal. — De- 
martin  V.  Demartin,  85  Cal.  76,  24  Pac. 
596.  Me. — Cobbossee  Nat.  Bank  v. 
Rich,  81  Me.  164,  16  Atl.  506.  KT.  Y. 
Weeks  v.  Buderus,  39  N.  J.  L.  448.  Can. 
In  re  Martin   5  Ont.  App.  647. 


[b]  A  verification  to  a  petition 
made  by  an  attorney  in  fact,  must  con- 
tain evidence  of  the  authority  of  the 
person  subscribing  same.  Duer  v.  Hunt, 
41  App.  Div.  581,  58  N.  Y.  Supp.  742. 

49.  Cal. — Sharp  v.  His  Creditors,  10 
Cal.  418. 

50.  German-American  Bank  v.  Pow- 
ell, 121  Wis.  575,  99  N.  W.  222.  See 
also  Kohlman  v.  Wright,  6  Cal.  230. 

[a]  The  fixing  of  a  day  for  the  hear- 
ing in  the  order  to  show  cause  why  a 
discharge  should  not  be  granted,  is  jur- 
isdictional. The  announcement  from 
the  bench  fixing  the  day  for  hearing  is 
the  order  or  judgment  in  fact,  the 
written  order  on  file  being  generally 
merely  the  evidence  thereof,  and  where 
in  the  written  filed  order  the  day  fixed 
for  the  hearing  is  left  blank,  a  recital 
in  a  subsequent  order  that  the  court 
did  in  fact  fix  a  certain  day  as  the 
time  for  the  hearing  sufBeiently  shows 
that  the  day  was  properly  fixed.  Ger- 
man American  Bank  v.  Powell,  121  Wis. 
575,  99  N.  W.  222. 

51.  See  the  statutes  and  the  follow- 
ing cases:  Ga. — Taylor  v.  Hughes,  27 
Ga.  224.  HI. — People  v.  Wilkinson,  13 
111.  660.  La.— -Mohr  v.  Marks,.  39  La. 
Ann.  575,  2  So.  540.  Md, — Baylies  v. 
Ellicott,  9  Gill  452.  N.  Y.— Lewis  v. 
Page,  8  Abb.  Pr.  (N.  S.)  200;  American 
Flask,  etc.  Co.  v.  Son,  7  Eobt.  233,  3 
Abb.  Pr.  (N.  S.)  333.  Wash.— Boston 
Nat.  Bank  v.  Hammond,  21  Wash.  158, 
57  Pac.  365.  Can. — Ex  parte  Poulin,  5 
Rev.  Lig.  254. 

[a]  Foreign  creditors,  are  entitled 
to  notice.  In  re  Esinhart,  18  L.  C.  Jur. 
73. 

52.  Billinge  V.  Pickert,  39  Hun  (N. 
Y.)  504.  See  O 'Council  v.  Sutherland, 
16  Abb.  Pr.  (N.  Y.)  460,  note. 
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It  is  sometimes  required  that,  to  obtain  his  discharge,  the  debtor  must 
obtain  the  written  assent  of  a  specified  number  of  creditors,^^  or  that 
a  certain  proportion  of  the  creditors  in  value  and  amount  must  con- 
sent thereto,^*  and  that  a  creditors'  meeting  be  called  for  the  purpose 
of  passing  on  the  application  for  discharge.^^ 

Where  it  is  provided  that  the  debtor  shall  not  be  discharged  from 
a  certain  class  of  debts,  he  must  show  that  the  obligations  from  which 
he  seeks  discharge  are  not  within  the  prohibition.^'  The  statutes 
sometimes  provide  that  a  debtor  cannot  receive  the  benefit  of  an  in- 
solvent act  within  a  stated  time  after  a  previous  discharge  in  in- 


[a]  Proof  of  Service. — ^In  Wisconsin 
the  provisions  of  §4288,  St.,  1898,  that 
on  the  day  fixed  in  the  order  to  show 
cause  proof  shall  be  made  of  the  service 
and  publication  of  the  required  notices, 
"before  any  other  proceeding  shall  be 
had,"  is  mandatory  and  exclusive,  and 
a  discharge  granted  before  the  filing  of 
such  proof  is  without  jurisdiction  and 
void.  German  American  Bank  v.  Pow- 
ell, 121  Wis.  575,  99  N.  W.  222. 

53.  Kelman  v.  Sheen,  11  Allen 
(Mass.)  566;  Wills  v.  Prichard,  10  Gray 
(Mass.)  327;  GifEord  v.  Barker,  9  Gray 
(Mass.)  364;  Tebbetts  v.  Pickering,  5 
Cush.  (Mass.)  83,  51  Am.  Dec.  48. 

[a]  In  New  York  creditors  residing 
in  the  United  States  who  own  at  least 
two-thirds  of  all  the  debts  owing  by 
the  petitioner  must  consent  in  order  to 
give  the  court  jurisdiction,  and  if  con- 
senting creditor  be  the  assignee  of  a 
claim,  he  must  annex  his  affidavit  stat- 
ing from  whom  he  derives  title  and  the 
sum  actually  paid  in  good  faith.  Duer 
V.  Hunt,  41  App.  Div.  581,  58  N.  Y. 
Supp.  742.  See'  also  Morrow  v.  Free- 
man,' 61  N.  Y.  515. 

[b]  A  debtor,  although  he  have  no 
property,  may  obtain  his  discharge  if 
his  creditors  to  the  requisite  number 
and  amount  assent  to  it.  Hill  v.  Mc- 
Kim,  168  Mass.  100,  46  N.  E.  427. 

[o]  A  consent  is  valid  though  signed 
upon  the  back  of  the  claim  before  it  is 
proved,  and  a  creditor  whose  claim  is 
proved  in  part  for  his  own  benefit  and 
in  part  for  the  benefit  of  another  per- 
son may  sign  a  valid  consent  to  the 
debtor's  discharge,  so  far  as  that  por- 
tion of  his  claim  is  concerned  which  is 
proved  for  his  own  benefit,  without  as- 
senting to  the  residue  thereof.  Pro- 
ducer's Bank  v.  Earnum,  S  Allen 
(Mass.)  10. 

[d]    A  creditor's  written  assent  once 
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given  is  irrevocable  unless  by  consent 
of  the  court.  Merriam  v.  Eiehards,  3 
Gray  (Mass.)  252. 

[e]  Creditors  whose  claims  are 
barred  by  the  statute  of  limitations  may 
consent  to  the  discharge,  provided  the 
debtor  has  waived  the  benefit  of  the 
statute.  Matter  of  Dimock,  4  App. 
Div.  301,  39  K  Y.  Supp.  501. 

54.  In  ascertaining  what  is  a  ma- 
jority of  the  creditors  in  number  and 
amount,  those  alone  who  appeared  at 
the  meeting,  proved  their  claims  and 
voted  are  to  be  reckoned.  Herwig  v. 
Their  Creditors,  36  La.  Ann.  760;  An- 
derson V.  His  Creditors,  33  La.  Ann. 
1155.  See  also  Toussaint  v.  Wurtele,  1 
Quebec  (Can.)  89;  In  re  MacEae,  1  Ont. 
App.  387. 

55.  Herwig  v.  Their  Creditors,  36 
La.  Ann.  760;  Toussaint  v.  Wurtele,  1 
Quebec   (Can.)   89. 

[a]  A  strict  compliance  with  the 
statute  is  necessary.  Angelovich  v.  His 
Creditors,  43  La.  Ann.  1161,  10  So.  244. 

56.  Jernberg  v.  Mix,  199  111.  254,  65 
N.  E.  242;  Matter  of  Hinson,  162  111. 
App.  121. 

[a]  Judgment  in  Action  Based  on 
Malice. — Where  there  are  several 
counts  in  a  declaration  and  malice  is 
the  gist  of  some  and  not  of  others  the 
judgment  is  not  conclusive  that  there 
was  malice,  because  the  verdict  may 
have  been  returned  upon  a  count  which 
did  not  include  that  element;  and  in 
such  a  case  a  petitioner  seeking  his  dis- 
charge is  not  estopped  by  the  judgment 
to  show  that  malice  was  not  the  gist 
of  the  action  against  him,  but  may 
show  that  the  verdict  and  judgment 
were  based  upon  a  count  or  counts 
wherein  malice  was  not  the  gist  of 
the  action.  Jernberg  v.  Mix,  199  111. 
254,  65  N.  E.  242.  See  also  Matter 
of  Hinson,  162  111.  App.  121, 
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selvency."  And  an  insolvent  who  has  been  refused  a  discharge  in 
a  proceeding  in  bankruptcy,  cannot  afterwards  be  discharged  from 
the  same  debts  tinder  a  state  insolvency  act.^* 

C.  Objections.  —  1.  Generally.  —  The  statutes  usually  make  pro- 
vision as  to  the  grounds  for  opposing  or  objecting  to  a  discharge.^® 

Any  creditor  has  the  right  to  be  made  a  party  for  the  purpose  of 
opposing  the  discharge,  whether  he  be  named  in  the  assignment  or 
not.""    The  assignee  may  oppose  the  discharge.^^ 

The  specifications  of  the  opposition  to  the  discharge  are  in  the  nature 
of  defenses  to  the  application,  and  each  is  to  be  considered  and  de- 
termined independently  of  the  others.*^ 


57.  Matter  of  SmitH,  68  Cal.  203,  8 
Pac.  881. 

[a]  Failure  to  secure  a  discharge  in 
the  former  prtceeding  because  the  in- 
solvent's debts  were  not  sufficient  in 
amount  to  bring  him  within  the  stat- 
ute, does  not  bar  subsequent  proceed- 
ings brought  within  the  time  specified 
in  the  statute.  In  re  Marsh,  115  Cal. 
230,  46  Pac.  1072. 

58.  Matter  of  Smith,  68  Cal.  203,  8 
Pac.  881. 

59.  See  the  statutes,  and  the  follow- 
ing cases:  Cal. — ^Dyer  v.  Martin,  26 
Pac.  1105;  Dyer  v.  Bradley,  89  Cal.  557, 
26  Pac.  1103;  In  re  Harris,  81  Cal.  350, 
22  Pac.  867.  Minn.— I»  re  Harrison,  46 
Minn.  331,  48  N.  W.  1132.  Mo.— Tal- 
bot V.  Jones,  5  Mo.  217.  S.  O. — State 
Bank  v.  Ballard,  12  Eich.  259. 

[a]  The  insolvent's  failure  to  vprlfy 
the  inventory  and  schedules  is  not 
ground  for  resisting  the  application 
for  a  discharge,  in  the  absence  of  an 
express  direction  to  that  effect  in  the 
order  directing  the  filing  of  the  inven- 
tory and  schedules.  In  re  Green,  96 
Cal.  162,  31  Pae.  15. 

60.  Davenport  v.  His  Creditors,  62 
Cal.  29;  Lambert  v.  Slade,  4  Cal.  337; 
Lambert  v.  Scandinavian-American 
Bank,  66  Minn.  185,  68  N.  W.  834. 

[a]  A  creditor  whose  name  appears 
in  a  list  annexed  to  the  affidavit  ac- 
companying the  insolvent's  petition  for 
discharge  may  appose  the  same  though 
he  has  failed  to  file  his  claim.  In  re 
Bauer,  15  Nova  Scotia   (Can.)   149. 

[b]  One  whose  claim  is  barred  by 
the  statue  of  limitations  cannot  oppose 
the  discharge  unless  the  debtor  waive 
the  statute  but  the  insertion  of  the 
creditor's  name  in  the  schedule  is  not 
an  acknowledgment  of  the  debt  suffi- 
cient to  take  it  out  of  the  statute. 
Avery's  Case,  6  Abb.  Pr.  (N.  Y.)   144. 


See  also  Matter  of  Dimoek,  4  App.  Div. 
301,  39  N.  Y.  Supp.  501. 

[c]  An  agreement  on  the  part  of 
the  creditors  that  they  will  not  inter- 
pose objections  to  the  debtor's  dis- 
charge, will  not  affect  or  prejudice 
other  creditors  who  file  objections. 
Gottschalk  v.  Smith,  74  Md.  560,  22  Atl. 
401. 

[d]  A  creditor  may  withdraw  his  op- 
position at  any  time;  the  consent  of 
other  creditors  is  unneeesary.  Brangon 
V.  His  Creditors,  64  Cal.  394,  1  Pac. 
477.  But  see  Beverly  Bank  v.  Wilkin- 
son, 2  Gray  (Mass.)  519,  that'  consent 
of  master  in  chancery  is  required,  as 
well   as   notice   to   other  creditors. 

61.  Hiukel  v.  His  Creditors,  63  Cal. 
328. 

62.  In  re  Eich 's  Estate,  129  Cal.  494, 
62  Pac.  56. 

[a]  The  rule  relating  to  pleading 
immaterial  matters  is  the  same  as  ap- 
plies to  pleading  in  civil  actions,  so 
that  a'  creditor  must  state  in  his  speci- 
fications facts  which,  if  denied,  will 
raise  material  issues,  and  if  admitted 
or  established  will  constitute  valid 
grounds  of  opposition  to  the  discharge. 
Dyer  v.  Bradley,  89  Cal.  557,  26  Pac. 
1103. 

[b]  The  irrelevancy  of  one  specifi- 
cation, or  an  ambiguity  of  statement 
sufficient  to  authorize  it  to  be  disre- 
garded, cannot  be  invoked  to  impair  the 
effect  of  another  specification  which  in 
itself  is  sufficient  to  defeat  the  appli- 
cation. In  re  Eich's  Estate,  129  Cal. 
494,  62  Pac.  56. 

[c]  InsufBcient  Specification.  —  A 
statement  in  the  opposition  to  an  appli- 
cation for  a  discharge,  made  upon  in- 
formation and  belief,  that  an  insolv- 
ent had  not  kept  "proper"  books  of 
account,  is  insufficient  where  it  fails  to 
specify    or    show    any    defects    in    the 

Vol.  xni 


680 


INSOLVENCY 


An  answer  to  the  objections  is  sometimes  required  by  the  statute." 

2.  Time  for  Filing.  —  The  time  within  which  an  application  to  annul 
a.  discharge  is  to  be  made  is  usually  fixed  by  statu te.°*  Objections  filed 
before  notice  of  application  for  discharge  are  not  premature.^^ 

3.  Hearing.  —  In  some  jurisdictions  the  issues  raised  in  opposition 
to  the  discharge  are  tried  according  to  the  rules  prevailing  in  civil 
actions.*^ 

D.  The  Judgment.  —  In  order  that  the  debtor  may  be  discharged, 
there  must  be  a  judgment  of  the  court  to  that  effect.*''  Neither  the 
acceptance  of  a  dividend  nor  the  filing  of  a  release  by  the  creditor  will 
in  itself  operate  as  such.**  The  judgment  or  order  of  discharge  should 
show  not  only  general  jurisdiction  of  the  subject-matter,  but  also  that 
jurisdiction  of  the  person  and  of  the  particular  case  was  acquired  by 
taking  the  necessary  steps  prescribed  by  the  statute.*^ 

E.  Eevocation.  —  The  application  to  revoke  a  discharge  is  usually 
by  petition.'"  The  court  will  not  try  validity  of  the  discharge  upon 
affidavits.'^    It  must  appear  that  the  petitioner  has  such  an  interest  as 


mode  in  which  the  books  were  kept. 
In  re  Clark's  Estate,  128  Cal.  147,  60 
Pac.  663. 

63.  The  failure  of  the  Insolvent, to 
file  an  answer  to  the  ohjections  inter- 
posed by  a  creditor,  does  not  deprive 
the  court  of  jurisdiction  in  the  ab- 
sence of  objection  to  the  hearing  on 
that  ground,  although  the  statute  re- 
quires the  filing  and  service  of  an  an- 
swer before  a  hearing  on  the  applica- 
tion can  be  had.  In  re  Clark's  Estate, 
128  Cal.  147,  60  Pac.  663. 

64.  See  the  statutes. 

65.  Cappel  v.  His  Creditol's,  50  La. 
Ann.  318,  23  So.  319;  Crocker  v.  Stone, 
7  Cush.  (Mass.)  341;  Eevere  v.  Newell, 
4  Cush.  (Mass.)  584;  Eice  v.  Wallace,  7 
Mete.  (Mass.)  431. 

[a]  When  the  statute  fixes  the  time 
within  which  a  creditor  may  file  ob- 
jections, it  simply  fixes  the  time  beyond 
Which  he  may  not  do  so.  Cappel  v.  His 
Creditors,  50  La.  Ann.  318,  23,  So.  319. 

66.  Sullivan  v.  Washburn  &  Moen 
Mfg.  Co.,  139  Cal.  257,  72  Pac.  992.  See 
also  supra,  XVI. 

[a]  "There  ia  no  constitutional 
right  to  a  trial  by  jury  of  the  facts 
upon  which  a  certificate  of  discharge 
may  be  granted  or  annulled"  by  a 
court  of  bankruptcy  or  insolvency. 
Kempton  v.  Saunders,  130  Mass.  236. 

67.  Megins  v.  Pary,  72  Minn.  113, 
75  N".  W.  120.  See  also  Witter  v. 
Latham,  12  Conn.  392. 

[a]  An  order  discharging  the  as- 
•ignee  is  not  such  a  judgment.     Meg- 
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ins  V.  Pary,  72  Minn.  113,  75  N.  W.  120. 
[b]  Under  a  statute  requiring  the 
recording  of  the  discharge,  it  is  held 
that  the  discharge  takes  effect  from  its 
delivery,  the  purpose  of  recording  be- 
ing only  to  render  the  evidence  of  the 
discharge  more  permanent.  Witter  v. 
Latham,  12  Conn.  392,  401. 

68.  Megins  v.  Pary,  72  Minn.  113, 
75  N.  W.  120;  In  re  Walker,  37  Minn. 
243,  33  N.  W.  852,  34  N.  W.  591;  Na- 
tional German-American  Bank  v.  Wil- 
der, 35  Minn.  94,  27  N.  W.  201. 

69.  Bullymore  v.  Cooper,  46  N.  T. 
236;  Randall  v.  Albany  City  Nat.  Ba,nk, 
1  N.  Y.  St.  592. 

[a]  If  the  order  fails  in  any  of  these 
particulars,  the  facts  needful  to  give 
jurisdiction  must  be  established  by 
proof  aliunde.  Bullymore  v.  Cooper,  46 
N.  Y.  236. 

[b]  It  must  appear  from  the  dis- 
charge that  the  insolvent  complied  with 
the  original  and  all  acts  amendatory 
thereof.  Wright  v.  Huntress,  75  Me. 
303. 

70.  Kuhn  V.  Mason,  24  Wash.  94,  64 
Pac.  182. 

[a]  In  California  it  may  be  by  in- 
dependent action  and  not  necessarily 
by  application  in  the  insolvency  pro- 
ceeding. Estudillo  V.  Meyerstein,  72 
Cal.  317,  13  Pac.  869. 

[b]  Louisiana  has  a  similar  practice. 
Mohr  V.  Marks,  39  La.  Ann.  575,  2  So. 
540. 

71.  Manhattan  Oil  Co.  «.  Thorn,  14 
Abb.  Pr.  (N,  Y.)  291,  note. 
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would  justify  him  in  asking  for  an  order  vacating- a  judgment.^^  The 
petition  must  also  show  that  the  applicant  was  not  guilty  of  laches." 

Notice  of  the  application  to  revoke  a  discharge  must  be  given  to  all 
parties  interested.'*  When  a  discharge  is  improperly  granted  because 
of  defects  and  omissions  in  the  proceeding  the  remedy  is  by  appeal.''^ 

F.  Force  and  Effect  of  Discharge.  —  1.  Generally.  —  The  dis- 
charge in  insolvency  proceedings  is  not  open  to  collateral  attack,  except 
for  lack  of  jurisdiction.''^ 

2.  Effect  on  Non-Residents.  —  A  non-resident  creditor  who  stands 
aloof  and  remains  independent  of  the  jurisdiction  of  the  court  is  not 


72.  Kuhn  v.  Mason,  24  "Wash.  94,  Ci 
Pac.  182. 

[a]  "A  stianger  to  a  judgment  can- 
not ask  for  its  vacation.  A  petitioner 
though  alleging  he  is  a  creditor,  who 
does  not  allege  that  he  has  presented  his 
claims  or  brought  himself  within  the 
statute  so  far  as  the  duty  of  a  creditor 
IS  concerned  or  fails  to  allege  such  an 
interest  as  would  warrant  him  in  apply- 
ing for  its  vacation,  or  that  if  the 
judgment  were  vacated,  the  subsequent 
proceedings  would  not  result  in  the 
same  judgment,  fails  to  state  facts 
sufficient  to  entitle  him  to  the  relief 
prayed  for.  Kuhn  v.  Mason,  24  Wash. 
94,  64  Pac.  182. 

[b]  Only  a  creditor  (1)  may  seek 
revocation  (Wagner  v.  Los  Angeles 
County  Superior  Court,  100  Cal.  359,  34 
Pac.  820),  (2)  and  the  applicant  must 
be  one  who  had  a  provable  claim  at  the 
time  the  proceedings  were  pending. 
One  who  purchased  a  claim  after  the 
discharge  is  not  such  a  creditor.  San- 
born V.  Doe,  92  Cal.  152,  28  Pac.  105, 
27  Am.  St.  Eep.  101. 

[c]  A  creditor  who  had  knowledge 
of  the  insolvent's  fraud  prior  to  the 
discharge  is  thereafter  estopped  from 
seeking  to  revoke  the  judgment  on 
that  ground.  Goodwin  v.  Selby,  77  Md. 
444,  26  Atl.  872. 

73.  Kuhn  v.  Mason,  24  Wash.  94,  64 
Pac.  182.  See  also  Tuttle  v.  Fletcher, 
93  Me.  249,  44  Atl.  903. 

74.  Marsh  v.  MeKenzie,  99  Mass.  64. 

75.  Waters  v.  Momenthy,  68  Md. 
171,  11  Atl.  763.  See  also  infra,  XXI, 
C. 

76.  Oal. — Newlove  v.  Mercantile 
Trust  Co.,  156  Cal.  657,  105  Pac.  971; 
Friedlander  v.  Loucks,  34  Cal.  18.  Md. 
State  V.  Culler,  18  Md.  418;  Bowie  v. 
Jones,  1  Gill  208.  N.  Y.— Rusher  v. 
Sherman,  28  Barb.  416;  Pratt  v.  Chase, 
19  Abb.  Pr.  150,  29  How.  Pr.  296;  Bus 


sell,  etc.  Mfg.  Co.  v.  Armstrong,  10  Abb. 
Pr.  258,  note.  N.  O. — Jordan  v.  James, 
10  N.  0.  110.  Pa.— Sheets  v.  Hawk,  14 
Serg.  &  E.  173,  16  Am.  Dec.  486;  Mc- 
Kinney  v.  Crawford,  8  Serg.  &  E.  351. 
Wash. — Case  Threshing-Mach.  Co.  v. 
Sires,  21  Wash.  322,  58  Pac.  209;  Ros- 
enthal V.  Schneider,  2  Wash.  Ter.  144, 
3  Pac.  837.  Wis. — German-American 
Bank  v.  Powell,  121  Wis.  575,  99  N.  W. 
222.  Can.— Beaulair  v.  Gilliatt,  9  Nova 
Scotia  Dec.  525. 

See  also  supra,  VI,  F;  VIH;  XI,  A; 
XII,  E;  infra,  XX,  A,  3,  a;  and  the 
titles  "Judgments;"  "Ees  Judicata." 

[a]  Objections  that  only  go  to  the 
question  of  whether  the  facts  are  prop- 
erly stated  in  the  petition  and  not  to 
a  total  absence  of  essential  facts,  can- 
not be  raised  in  a  collateral  action. 
Mogk  V.  Peterson,  75  Cal.  496,  17  Pac. 
446. 

[b]  Jurisdictional  Facts  Open  to 
Collateral  Attack. — Notwithstanding  a 
statutory  provision  that  the  original 
discharge,  the  record  thereof  and  a 
transcript  of  such  record,  duly  authen- 
ticated, shall  be  conclusive  evidence  of 
the  proceedings  and  facts  therein  con- 
tained, the  jurisdictional  facts  may  be 
inquired  into  in  a  collateral  action,  and 
if  a  defect  is  ascertained  the  whole  pro- 
ceeding is  void.  Stanton  v.  Ellis,  12  N. 
T.  575,  64  Am.  Dec.  512. 

[c]  The  furnishing  of  a  schedule  of 
creditors  (1)  by  the  debtor  in  an  in- 
voluntary proceeding  is  not  a  condition 
precedent  to  the  vesting  of  jurisdiction 
in  the  insolvency  court,  and  the  omis- 
sion of  the  name  of  a  creditor  does  not 
render  the  discharge  void  either  as 
against  creditors  generally  or  as  against 
the  particular  creditor  whose  name  is 
omitted  and  is  not  conclusive  of  fraud; 
such  objection  can  therefore  not  be  in-^ 
quired  into  in  a  collateral  proceeding. 
Shepard    v.    Abbott,    137    Mass.    224; 
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affected  by  the  discharge,"  but  if  he  voluntarily  submits  himself  to  the 
jurisdiction  of  the  court  and  participates  in  the  insolvency  proceed- 
ings, he  is  bound  by  its  decrees.''^ 

XX.  ACTIONSBY  AND  AGAINST  INSOLVENT.— A.  Actions 
Against  Insolvent.  —  1.  Generally.  —  As  a  rule  no  action  can  be 
instituted  against  the  insolvent  during  the  pendency  of  insolvency  pro- 
ceedings on  a  claim  which  would  be  barred  by-  a  discharge  if  pleaded.''^ 


side  V.  Brigham,  8  Mete.  (Mass.)  75. 
(2)  That  a  large  number  of  creditors 
were  omitted  will  not  vary  the  rule. 
Shepard  v.  Abbott,  137  Mass'  224;  Burn- 
Williams  V.  Goggeshall,  11  Gush.  (Mass.) 
442. 

[d]  Eight  of  creditor  who  has  ac- 
cepted dividend  to  impeach  discharge, 
see  Boston  Nat.  Bank  v.  Hammond,  21 
Wash.  158,  57  Pac.  365. 

77.  U.  S. — Gilman  v.  Lockwood,  4 
Wall.  409,  18  L.  ed.  432;  Baldwin  v. 
Hale,  1  Wall.  233,  17  L.  ed.  531.  Me. 
Swift  V.  Winchester,  96  Me.  480,  52 
Atl.  1017,  90  Am.  St.  Eep.  414;  Silver- 
man V.  Lessor,  88  Me.  599,  34  Atl.  526; 
Pullen  V.  Hillman,  84  Me.  129,  24  Atl. 
795,  30  Am.  St.  Eep.  340.  Mass.— Teb- 
betts  V.  Pickering,  5  Gush.  83,  51  Am. 
Dec.  48.  N.  Y.— Soule  v.  Ohase,  39  N. 
Y.  342. 

See  supra,  II. 

78.  Swift  V.  Winchester,  96  Me.  480, 
52  Atl.  1017,  90  Am.  St.  Eep.  414: 
Gerding  v.  East  Tennessee  Land  Go., 
185  Mass.  380,  70  N.  E.  206;  Chase  v. 
Henry,  166  Mass.  577,  44  N.  B.  988, 
55  Am.  St.  Eep.  423;  Pattee  v.  Paige, 
163  Mass.  352,  #0  N.  E.  108,  47  Am. 
St.  Eep.  459,  28  L.  E.  A.  451;  Journeay 
V.  Gardner,  11  Gush.  355. 

[a]  Where  a  non-resident  assigns  a 
claim  to  a  citizen  of  the  state  in  order 
that  the.  latter  may  sue  upon  it  in  his 
own  name  within  the  state,  such  assig- 
nee is  the  legal  owner  of  the  claim,  and 
as  the  insolvency  court  deals  with  the 
legal  owners  of  demands  ordinarily,  the 
claim  is  barred  by  a  discharge.  French 
V.  Eobinson,  86  Me.  142,  29  Atl.  960, 
41  Am.  St.  Eep.  533. 

[b]  A  foreign  corporation  maintain- 
ing an  agent  in  a  state  so  that  service 
of  process  can  be  made  on  Mm,  does 
not  thereby  become  a  resident.  Ham- 
mond Beef  &  Prov.  Go.  v.  Best,  91  Me. 
431,  40  Atl.  338,  42  L.  E.  A.  528;  Berg- 
ner  &  Engel  Brew.  Go.  v.  Dreyfus,  172 
Mass.  154,  51  N.  E.  531,  70  Am.  St. 
Eep.  251. 

[c]  Removal  From  State. — ^Whereat 
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the  time  the  debt  was  contracted  both 
parties  were  residents  of  the  state,  the 
fact,  that  the  creditor  had  subsequently 
removed  from  the  state  and  was  a  non- 
resident when  the  discharge  was  ap- 
plied for  is  of  no  moment.  Gonverse 
V.  Bradley,  1  Gush  (Mass.)  434,  note. 

[d]  Partner  Non-Eesident.  —  That 
one  of  the  members  of  a  firin  who  are 
creditors  is  a  non-resident  has  no  ef- 
fect on  the  jurisdiction  of  the  court. 
Chase  v.  Henry,  166  Mass.  577,  44  N. 
E.  988,  55  Am.  St.  Eep.  423. 

[e]  A  non-resident  appointed  an- 
cillary administrator  in  the  state  where 
the  insolvency  proceedings  are  pending, 
does  not  by  reason  of  such  appoint- 
ment become  a  resident  of  that  state. 
Adams  v.  Batchelder,  173  Mass.  258,  53 
N.  B.  824,  73  Am.  St.  Eep.  282. 

[f]  Where  an  attorney  without  au- 
thority from  a  non-resident  creditor 
whose  claim  has  not  been  proved,  ap- 
pears on  behalf  of  such  creditor,  and  ob- 
jects to  the  appointment  of  the  assig- 
nee, he  does  not  thereby  bind  such 
creditor  so  as  to  make  him  a  party  to 
the  proceeding.  Fish  v.  Hobart,  69  N. 
H.  596,  45  Atl.  479. 

79.  Batchelder  v.  Batchelder,  66  N. 
H.  31,  20  Atl.  728;  Cosh-Murray  Go.  v. 
Bothell,  10  Wash.  314,  38  Pac.  1118. 
But  see  Thomas  v.  Carter,  63  Vt.  609, 
22  Atl.  720,  14  L.  E.  A.  82,  in  which 
it  is  said  that  "the  bringing  of  a  suit 
during  insolvency  proceedings  by  a 
creditor  who  does  not  present  his  claim 
is  nowhere  expressly  prohibited.  Com- 
pa/re  3  Standard  Proc.  49. 

[a]  A  creditor  who  proves  his  claim 
is  estopped  from  bringing  any  action 
either  at  law  or  in  equity  therefor 
against  the  debtor.  Meherin  v.  Saun- 
ders, 131  Gal.  681,  63  Pac.  1084,  54  L. 
E.  A.  272. 

[b]  Foreclosure  of  mechanic's  Hen 
may  be  brought  after  proceedings  in- 
stituted. Bradford  v.  Dorsey,  63  Gal. 
122. 

[c]  An  action  to  set  aside  a  fraud- 
ulent conveyance  made  by  the  debtor 
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Whether  an  action  may  be  maintained  against  a  debtor  after  his 
discharge  for  a  debt  accruing  prior  thereto  depends  upon  whether  the 
debt  is  affected  by  the  insolvency  proceedings.*" 

2.  Abatement  of  Action.  —  Insolvency  statutes  provide  as  a  rule 
that  actions  on  provable  debts  pending  against  the  insolvent  at  the  time 
of  filing  of  the  petition  or  those  that  may  be  instituted  while  the  in- 
solvency proceedings  are  pending  be  held  in  abeyance  until  the  proceed- 
ings are  closed.*^  But  in  the  absence  of  a  specific  provision  of  the  stat- 
ute, .the  institution  of  an  insolvency  proceeding  does  not  of  itself  oper- 
ate as  an  abatement  of  an  action  previously  instituted  against  the  debt- 
or ;*^  nor  do  the  statutes  providing  for  a  stay  execute  themselves ;  some 
affirmative  action  must  be  taken  to  invoke  their  application.*' 

The  statutes  in  some  states  relating  to  stay  are  not  broad  enough  to 
cover  suits  by  foreign  creditors.**  In  others  the  reverse  is  true.*"  A 
state  court  cannot  stay  proceedings  instituted  by  a  creditor  in  the  fed- 
eral court  prior  to  the  insolvency  proceeding.*" 


may  be  brought.  Preston  v.  Horwitz, 
85  Md.  164,  36  Atl.  710.  See  also  Bald- 
win V.  C'appel,  50  La.  Ann.  315,  23  So. 
303,  an  action  to  set  aside  a  simulated 
mortgage. 

80.  Green  v.  Foskett,  11  Eich.  (S. 
C.)  332. 

81.  See  the  statutes,  and  the  follow- 
ing cases:  La. — Warfield  v.  His  Credi- 
tors, 2  La.  (O.  S.)  188.  Me.— Simmons 
V.  Lander,  85  Me.  197,  27  Atl.  100.  Md. 
Hall  V.  McPherson,  3  Bland  529.  Vt. 
Wells  V.  Atkins,  68  Vt.  191,  34  Atl.  694, 
54  Am.   St.  Eep.   880. 

[a]  Actions  on  claims  not  affected 
by  the  insolvency  proceedings  are  not 
within  the  rule.  Eix  v.  McHenry,  7  Cal. 
89;  Hurt  V.  Stull,  4  Md.  Ch.  391. 

[b]  All  suits  brought  against  the 
insolvent  pending  in  other  counties 
shall  be  transferred  to  the  court  hav- 
ing jurisdiction  in  the  County  in  which 
the  insolvency  proceeding  is  pending. 
State  V.  Fifth  Judicial  Dist.  Court,  18 
Nev.  286,  3  Pac.  417. 

[e]  In  Louisiana,  actions  pending 
against  the  debtor  are  transferred  to 
the  insolvency  court.  Bajourin  v.  Ea- 
melli,  34  La.  Ann.  1216;  Fabre  v.  Mc- 
Eae,  14  La.  Ann.  648;  Clark  v.  Oddie,  4 
Mart.   (N.  S.)   625. 

[d]  Default  Judgment. — If  during 
the  pendency  of  an  application  to  con- 
tinue the  action  because  of  the  insolv- 
ency the  defendant  permits  judgment 
by  default  to  be  entered  against  him, 
such  a  judgment  is  valid  against  the 
defendant  notwithstanding  the  pend- 
ency of  the  application.  Dalton-Inger- 
soll  Co.  V.  Fiske,  175  Mass.  15,  55  N. 


E.  468.  See  also  Simmons  v.  Lander, 
85  Me.  197,  27  Atl.  100. 

[e]  A  judgment  rendered  against 
an  insolvent  during  the  pendency  of  the 
insolvency  proceedings  is  not  void  for 
want  of  jurisdiction,  and  if  a  stay  is 
denied  the  remedy  is  by  appeal.  Wells 
V.  Atkins,  68  Vt.  191,  34  Atl.  694,  54 
Am.  St.  Eep.  880. 

Proof  of  claim  reduced  to  judgment 
after  institution  of  insolvency  proceed- 
ings, see  supra,  XIV,  A,  1. 

82.  Hall  V.  McPherson,  3  Bland 
(Md.)  529,  537;  Hewit  v.  Mantell,  2 
Wils.  K.  B.  374,  95  Eng.  Eeprint  868. 

83.  Simmons  i;.  Lander,  85  Me.  197, 
27   Atl.   100. 

[a]  If  there  be  an  appeal  pending, 
a  proper  showing  of  the  facts  as  to  the 
adjudication  in  insolvency  or  of  the 
order  staying  proceedings  must  be  made 
to  the  appellate  court,  as  judicial  not^ 
ice  of  the  proceedings  is  not  taken. 
State  V.  Fifth  Judicial  District  Court, 
18   Nev.   286,  3  Pac.  417. 

[b]  A  general  stay  of  proceedings 
affects  only  the  creditors  named  in  the 
schedules.  Clarke  v.  Wright,  5  Mart. 
N.  S.,   (La.)   122. 

84.  White  v.  McCaughey,  20  E.  I. 
1,  36  Atl.  840,  37  Atl.  350. 

85.  Orr  v.  Lisso,  33  La.  Ann.  476, 
holding  that  a  state  has  constitutional 
authority,  in  the  absence  of  a  federal 
bankruptcy  act,  to  make  an  insolvency 
act  apply  to  non-residents  who  there- 
after become  creditors  of  a  resident 
debtor. 

86.  Calder  v.  Creditors,  45  La.  Ann. 
739,  12  So.   950. 
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3.  Pleading  Discharge.  —  a.  Generally.  —  A  discharge  in  insolv- 
ency to  be  availed  of  as  a  defense  against  debt  existing  at  the  time 
of  the  discharge,  must  be  pleaded. ^^  Such  a  plea  is  of  course  available 
only  against  debts  as  to  which  the  discharge  is  operative.*'  Though  the 
discharge  is  obtained  after  the  institution  of  the  action  on  the  debt, 
it  may  be  pleaded  therein,*'  and  may  be  available  even  after  judgment, 
where  it  could  not  have  been  pleaded  before.'" 

In  pleading  a  discharge  the  general  rules  governing  a  plea  of  res  judi- 
cata must  be  observed,'^  as  that  when  a  judgment  emanates  from  a  court 
of  special  or  inferior  jurisdiction,  facts  necessary  to  show  jurisdiction 
of  the  parties  and  subject-matter  must  be  pleaded,'^  unless  otherwise 


87.  Oal.— Eahm  v.  Minis,  40  Cal.  421. 
Md.^State  v.  Culler,  18  Md.  418.  N.  J. 
Ackerman  v.  Van  Houten,  10  N,  J.  L. 
332;  Mills  V.  Sleght,  5  N.  J.  L.  565. 
N.  T. — ^Spencer  v.  Beebe,  17  Wend.  557; 
Sessions  v.  Phinney,  11  Johns.  162; 
Price  V.  Peters,  15  Abb.  Pr.  197. 

[a]  Failure  to  plead  a  discliarge 
constitutes  a  waiver.  Waggle  v.  Wor- 
thy, 74  Cal.  266,  15  Pac.  831,  5  Am.  St. 
Rep.  440;  Katz  v.  Moore,  13  Md.  566. 
See  also  cases  cited  previously  in  this 
note. 

[b]  Under  a  plea  of  general  issue, 
it  is  permissible  to  prove  a  discharge 
in  insolvency.  Bradley  v.  Field,  3 
Wend.  (N.  Y.)  272. 

[c]  Pleading  the  adjudication  rather 
than  the  discharge,  is  not  sufficient. 
White  V.  MeCaughey,  20  K.  I.  1,  36  Atl. 
840,  87  Atl.  350. 

88.  See  supra,  II;  XIX,  F,  2. 

[a]  Non-resident  Creditors. — A  plea 
of  discharge  in  insolvency  cannot  be 
set  up  as  a  defense  unless  the  debt  was 
contracted  within  the  jurisdiction  of 
the  court  granting  the  discharge,  or 
in  the  case  of  a  non-resident  creditor 
that  such  creditor  had  voluntarily  sub- 
mitted himself  to  the  jurisdiction  of 
the  court.  Atwater's  Admr.  v.  Town- 
send,  4  Conn.  47,  10  Am.  Dec.  97;  Smith 
V.  Mead,  3  Conn.  253,  8  Am.  Deo.  183; 
Phelps  V.  Borland,  103  N.  Y.  406,  9  N. 
E.  307,  57  Am.  Eep.  755  (disapproving 
May  V.  Breed,  7  Gush.  [Mass.]  15,  54 
Am.  Dec.  700) ;  Parkinson  v.  Scoville, 
19  Wend.  (N.  Y.)  150.  See  also  Smith 
V.  Bennett,  17  Wend.  (N.  Y.)  479. 

89.  Desobry  v.  Morange,  18  Johns. 
(N.  Y.)  336;  Wallace  v.  Bossom,  2  Can. 
Sup.  Ct.  488;  Harrington  v.  Witter,  1 
Can.  L.  T.  663,  14  Nova  Scotia  183. 
See  also  Snyder  v.  Hall,  1  Browne  (Pa.) 
215. 

[a]    May    Be    Pleaded    by    Supple- 
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mental  Answer. — Eohm  v.  Minis,  40  Cal. 
421;  Morgan  v.  Dyer,  9  Johns.  (N.  Y.) 
255;  Shaw  v.  Wilmerden,  2  Gaines  (N. 
Y.)  380;  Anonymous,  Hopk.  Ch.  (N. 
Y.)   1,  27. 

90.  Where  the  discharge  is  granted 
after  a  judgment  on  the  debt  is  en- 
tered, by  reason  of  which  there  was  no 
opportunity  to  plead  the  discharge,  re- 
lief from  the  judgment  Will  be  granted 
on  motion.  Parkinson  v.  Scoville,  19 
Wend.  (N.  Y.)  150;  Baker  v.  Taylor,  1 
Cow.  (N.  Y.)  165;  Baker  t;.  Ulster,  4 
Johns.  (N.  Y.)   191. 

91.  See  the  title  "Res  Judicata." 

92.  See  the  title  "Bes  Judicata," 
and  Smith  v.  Bennett,  17  Wend.  (N. 
Y.)  479. 

[a]  Under  an  insolvency  act  pro- 
viding that  every  person  applying  for 
the  benefit  thereof,  should  make  appli- 
cation in  the  county  of  which  he  was 
an  inhabitant,  it  has  been  held  that 
the  plea  must  show  that  the  party  rely- 
ing upon  the  discharge  was  such  an 
inhabitant  when  making  the  applica- 
tion. Eoosevelt  v.  Kellogg,  20  Johns.  (N. 
Y.)  208;  Frary  v.  Dakin,  7  Johns. 
(N.  Y.)  75;  Wyman  v.  Mitchell,  1 
Cow.  (N.  Y.)  316;  Porter  v.  Miller,  3 
Wend.  (N.  Y.)  329.  But  see  Barrett 
V.  Carney,  33  Cal.  530. 

[b]  An  allegation  that  the  insolv- 
ent was  a  resident  of  the  county,  is 
tantamount  to  saying  that  he  was  an 
inhabitant  of  that  place.  Eoosevelt  v. 
Kellogg,  20  Johns.  (N.  Y.)  208.  See 
also  Porter  v.  Miller,  3  Weni.  (N.  Y.) 
329. 

[c]  It  must  appear  from  the  plea 
that  the  insolvent  complied  not  only 
with  the  original  acts,  but  also  with 
all  amendatory  acts.  Wright  v.  Hunt- 
ress, 75  Me.  303. 

[d]  The  plea  must  distinctly  state 
every  fact  which  is  necessary  to  give 
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provided  by  statute.'^  It  should  appear  from  the  plea  that  the  insolv- 
ent was  discharged  from  his  debts,"*  and  that  the  debt  in  question  was 
within  the  class  of  debts  discharged  by  the  insolvency  proceedings.^" 

Statutes  sometimes  permit  the  discharge  to  be  pleaded  by  averring 
that  it  M'as  granted  to  the  defendant  on  the  day  of  its  date  and  annex- 
ing a  copy  of  the  discharge,"^  or  instead  to  plead  the  discharge  by  special 
plea  in  bar.^^  In  pleading  a  foreign  discharge  it  is  essential  to  set 
forth  the  statute  and  the  proceedings  which  warranted  the  granting  of 
the  discharge.** 

b.  Discharge  Pending  Appeal.  —  When  a  discharge  is  granted  while 
an  appeal  in  a  cause  is  pending  the  court  may  permit  the  insolvent  to 
waive  his  exceptions  and  plead  the  discharge.** 

c.  Replication  to  Plea.  —  A  replication  to  a  plea  of  discharge  in 
insolvency  must  set  out  specifically  the  grounds  relied  upon  to  defeat 
the  plea.^ 

B.  Actions  by  Insolvent.  —  An  action  instituted  by  the  debtor 
before  the  adjudication  may  properly  proceed  in  his  name  notwithstand- 


the  discharging  officer  jurisdiction  in 
•the  first  instance.  Satters  v.  Tobias, 
3  Paige  Ch.  (N.  T.)  338. 

[e]  The  plea  Is  sufficient  if  it  states 
the  jurisdictional  facts,  and  alleges 
that  such  proceedings  were  thereupon 
had  and  that  the  discharge  was  there- 
upon granted,  setting  forth  the  dis- 
charge. Eoosevelt  v.  Kellogg,  20 
Johns.  (N.  Y.)  208.  See  also  Peebles  v. 
Kittle,  2   Johns.    (N.  Y.)   363. 

93.  In  New  York  the  statute  now 
makes  it  unnecessary  to  state  the  jur- 
isdictional facts,  it  being  sufficient  to 
allege  that  the  determination  of  the 
officer  or  court  has  been  duly  given  or 
made.  Livingston  v.  Oaksmith,  13  Abb. 
Pr.  (N.  Y.)  183. 

[a]  An  objection  that  the  plea  fails 
to  conform  to  the  statute  is  too  late 
after  verdict.  Smith  v.  Bennett,  17 
Wend.  (N.  Y.)  479. 

94.  A  plea  alleging  that  the  defend- 
ant "received  his  discharge  in  insolv- 
ency from  all  debts  due  from  him  Janu- 
ary 17,  1860,  a  copy  whereof  is  hereto 
annexed  and  does  not  owe  the  plaintiff 
anything,"  has  been  held  sufficient 
where  the  claim  sued  on  was  one  from 
which  the  defendant  was  discharged, 
and  as  against  an  objection  that  it  was 
not  sufficiently  specific.  Whitney  v. 
Ehoades,  3  Allen  (Mass.)  471. 

95.  Whitney  v.  Ehoades,  3  Allen 
(Mass.)   471. 

96.  Bradbury  v.  Tarbox,  95  Me.  519, 

50  Ati.  ria 

[a]     Aji  objection  that  the  plea  of 


discharge  failed  to  set  forth  a  copy 
thereof,  is  not  timely  after  joinder  of 
issue.  Jordan  v.  Pulsifer,  84  Me.  137, 
24  Atl.  655. 

97.  Bradbury  v.  Tarbox,  95  Me.  519, 
50  Atl.  710,  when  thus  pleaded  the  plea 
must  conform  in  all  particulars  to  the 
rules  governing  special  pleas  in  bar. 

98.  Philipe  v.  James,  1  Abb.  Pr.  N. 
S.  (N.  T.)  311. 

[a]  Merely  referring  to  the  statute 
by  its  title  and  chapter  is  not  sufficient. 
Westgate  «."  Healy,  4  E.  I.  523. 

99.  Swan  v.  Easterbrooks,  16  Gray 
(Mass.)  520;  Glazier  v.  Carpenter,  16 
Gray  (Mass.)  385;  Gardner  v.  Way,  8 
Gray  (Mass.)  189,  191;  Lewis  v.  Shat- 
tuok,  4  Gray  (Mass.)  572;  Paterson  v. 
Smith,  72  Vt.  288,  47  Atl.  1088. 

[a]  If  no  question  is  made  as  to 
the  validity  of  the  discharge  and  the 
exceptions  are  waived,  the  appellate 
court  may  on  motion  suspend  judgment, 
or  if  judgment  be  affirmed,  order  a  per- 
petual stay  of  proceedings,  or  of  exe- 
cution, according  to  circumstances.  If 
the  validity  of  the  discharge  or  the  ex- 
tent of  its  effect  is  in  question,  the 
case  may  be  remanded  with  or  without 
a  pro  forma  reversal  of  judgment,  as 
justice  may  require,  to  be  proceeded 
with  in  the  lower  court  under  the  order 
remanding  it.  Patterson  v.  Smith,  72 
Vt.  288,  47  Atl.  1088. 

1.  Mass. — Sullivan  v.  Hunt,  5  Allen 
124.  N.  H.— Bell  V.  Lamprey,  52  N.  H. 
41;  Weld  v.  Locie,  18  N.  H.  141.    N.  Y. 
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ing  such  adjudication,^  though  as  a  rule  the  assignee,  is  substituted  as 
party  plaintiff.^ 

The  assignee  is  the  proper  person  to  institute  proceeding  on  choses 
in  action  owned  by  the  assignor  at  the  time  of  the  assignment  and  sub- 
ject to  the  adjudication,*  and. is  the  only  person  who  may  do  so.^ 

XXI.  REVIEW.  —  A.  Generally.  —  The  method  by  which  the 
appellate  court  obtains  jurisdiction  in  insolvency  cases,  whether  by 
appeal,  certiorari  or  otherwise  depends  upon  the  statute." 

Under  some  statutes  a  general  supervisory  authority  over  insolvency 
proceedings  is  given  to  the  appellate  court,^  and  the  exercise  of  the 
powers  conferred  may  be  invoked  by  either  a  bill  or  petition  in  equity.* 
This  procedure  is  not  technically  an  appeal,  its  sole  object  being  to  re- 
vise and  correct  the  decisions  of  the  court  of  insolvency,®  and  where 


Service    v.    Heermance,    2    Johns.    96; 
Brereton  v.  Hull,  1  Denio  75. 

[a]  Only  the  objections  specifically 
mentioned  in  the  replication  can  be 
proven  at  the  trial.  Williams  v.  Cog- 
geshall,  8  Cush.  (Mass.)  377. 

[b]  Discharge  Obtained  by  Fraud. 
Godkin  v.  Beech,  10  Nova  Scotia  (Can.) 
261. 

2.  Baymond  v.  Johnson,  11  Johns. 
(N.  Y.)  488;  Peshine  v.  Shepperson,  17 
Va.  472,  94  Am.  Dec.  468.  Compare  3 
Standard  Proc.  49. 

3.  Newbert  v.  Fletcher,  84  Me.  408, 
24  Atl.  889;  Bacon  v.  Lincoln,  2  Cush. 
(Mass.)  124;  Denny  v.  Lincoln,  13  Mete. 
(Mass.)  200. 

4.  See  svipra,  XII,  P. 

5.  XJ.  &.— Young  V.  Willing,  2  Dall. 
276,  1  L.  ed.  380.  La. — Louisiana  Bank 
V.  Wilson,  19  La.  Ann.  1.  Ohio. — Johns 
V.  Johns,  6  Ohio  271.  Pa. — Stoever  v. 
Stoever,  9  Serg.  &  E.  434. 

Compare  3  Standard  Peoc.  72,  82.  But 
see  Eidgway  v.  Pancost,  1  Cranch  C.  C. 
88,  20  Fed.  Gas.  No.  11,818;  Ardrey  ■». 
Wadsworth,  1  Cranch  C.  C.  109,  1  Fed: 
Cas,  No.  512.  See  also  Nevitt  v.  Mad- 
dox,  4  Cranch  C.  C.  107,  18  Fed.  Cas. 
No.  10,139. 

[a]  Action  by  Assignor  With  Con- 
sent of  Assignee. — The  assignor  may 
maintain  an  action  in  his  own  name  on 
a  contract  executed  before  the  insolv- 
ency, though  the  breach  occurred  after- 
wards, where  the  assignee  assents  there- 
to, and  such  assent  may  be  given  by  im- 
plication. Herring  v.  Downing,  146 
Mass.  10,  15  N.  E.  116. 

6.  See  the  statutes. 

[a]  Certiorari  (1)  will  lie  under 
some  statutes.  State  v.  Giberson,  14 
N;  J.  L.   388.     See  also   McPheters  V. 
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Morrill,  66  Me.  123.  (2)  Notice  of  the 
issuance  of  the  writ  should  be  given 
the  debtor.  State  v.  Giberson,  14  N. 
J.  L.  388.  (3)  The  magistrate  and 
debtor  should  be  made  parties.  Mc- 
Pheters V.  Morrill,  66  Me.  123.  (4) 
The  lower  court  returns  the  entire  files 
and  proceedings  with  his  certificate. 
Lyman-Eliel  Drug  Co.  v.  Spencer,  70 
Minn.  183,  72  N.  W.  1066. 

[b]  Writ  of  Prohibition.— (1)  Where 
there  is  a  sufficient  remedy  by  petition 
to  revise  (Jaquith  v.  Fuller,  167  Mass. 
128,  45  N.  E.  54),  (2)  or  by  appeal,  a 
writ  of  prohibition  will  not  issue.  State 
ex  rel.  Newland  v.  Superior  Court,  16 
Wash.  444,  47  Pac.  965;  State  ex  rel. 
Carrau  v.  Superior  Court,  30  Wash.  700, 
71  Pac.  648.  See  Anderson  v.  Superior 
Court,  122  Gal.  216,  54  Pac.  829,  as  to 
when  such  a  writ  will  issue. 

7.  Harris  v.  Peabody,  73  Me.  262; 
Chadwick  v.  Old  Colony  E.  Co.,  171 
Mass.  239,  50  N.  E.  629;  Jaquith  v. 
Fuller,  167  Mass.  123,  45  N.  E.  54; 
Jordan  v.  Palmer,  165  Mass.  317,  43 
N.  E.  122;  Binney  v.  Globe  Nat.  Bank, 
150  Mass.  574,  23  N.  E.  380,  6  L.  E.  A. 
379. 

8.  Jackson  v.  Ensign,  199  Mass.  116, 
85  N.  fi.  527. 

9.  Jackson  v.  Ensign,  199  Mass.  116, 
85  N.  E.  527;  Kempton  v.  Saunders,  132 
Mass.  466;  Lancaster  v.  Choate,  5  Al- 
len  (Mass.)   530. 

[a]  "Such  petition  is  in  the  nature 
of  an  appeal  with  its  legal  incidents." 
Merriam  v.  Sewall,  8  Gray  (Mass.)  316, 
327. 

[b]  On  a  petition  addressed  to  the 
supervisory  jurisdiction  of  the  court, 
while  the  language  of  the  statutes  is 
broad  enough  "to  include  all  questloaB 
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available,  must  be  followed,  rather  than  an  appeal.^" 

B.  New  Tkial.  —  "Where  issues  have  been  formed  and  tried  as  in 
ordinary  civil  cases,  a  motion  for  new  trial  may  be  made.^^ 

C.  Appeaxi.  —  1.  Generally.  —  In  some  jurisdictions  the  general 
rules  relating  to  appeals  in  civil  eases  prevail  in  insolvency  proceed- 
ings." In  others  the  right  to  appeal  is  limited,  and  can  be  taken  only 
in  specified  cases.^^    Generally  an  order  to  be  appealable  must  affect 


of  fact  as  well  as  law,  and  while,  in 
the  exercise  of  this  jurisdiction,  the 
court  is  not  limited  to  the  evidence 
which  was  before  the  court  of  insolv- 
ency, but  may  hear  and  pass  upon 
other  evidence,  the  application  of  the 
party  invoking  the  interference  of  this 
court  does  not  bring  before  it  the  whole 
case,  but '  only  those  points  in  which 
he  alleges  himself  to  have  been  ag- 
grieved." Binney  v.  Globe  Nat.  Bank, 
150  Mass.  574,  23  N.  E.  380,  6  L.  K. 
A.  379, 

[c]  On  a  proceeding  to  revise  and 
correct  the  decision  of  the  insolvency 
court,  it  is  permissible  for  the  court  to 
determine  whether  a  composition  was 
or  was  not  properly  confirmed.  Van 
Ingen  v.  Beal,  165  Mass.  582,  43  N.  E. 
516. 

10.  Chadwick  v.  Old  Colony  E.  Co., 
171  Mass.  239,  50  N.  E.  629.  But  see 
McKeown  v.  Gurney,  147  Mass.  192,  17 
N.  E.  312,  that  an  appeal  will  lie  where 
the  insolvency  court  erroneously  Re- 
fused to  permit  proof  of  claim  for 
costs. 

11.  Sullivan  v.  Vashburn  &  Moen 
Mfg.  Co.,  139  Cal.  257,  72  Pae.  992. 

12.  OaJ. — People  v.  Eosborough,  29 
Cal.  415.  lU. — Heinzelman  Bros.  v. 
Schrader,  150  111.  227,  37  N.  E.  235. 
Vt.—In  re  Chapman,  71  Vt.  368,  45 
Atl.  232. 

[a]  In  Minnesota  a  "settled  case" 
or  "bill  of  exceptions,"  is  not  neces- 
sary on  an  appeal  from  an  order  refus- 
ing to  remove  the  assignee,  but  the 
trial  judge  certifies  as  to  what  flies 
and  proceedings  were  before  him  upon 
the  hearing  and  all  are  included  in  the 
return.  Lyman-Eliel  Drug  Co.  v.  Spen- 
cer, 70  Minn.  183,  72  N.  W.  1066. 

[b]  The  assignee  cannot  appeal 
from  an  order  removing  him.  Gunn  v. 
Smith,  71  Minn.  281,  73  N.  W.  842. 
Compare  Byrnes  v.  Sommerville,  110 
La.   734,   34  So.   757. 

[c]  In  New  Hampshire  an  appeal 
may  be  taken  by  any  person  aggrieved 
by  a  decree  or  order  which  may  con- 


clude his  interest  and  which  is  not 
strictly  interlocutory.  Norway  Plains 
Sav.  Bank  v.  Young,  67  N.  H.  499,  38 
Atl.  119. 

[d]  In  Vermont  (1)  on  appeals  from 
the  insolvency  court,  the  county  courts 
are  higher  courts  of  insolvency  (Cramp- 
ton  V.  HoUister,  70  Vt.  633,  41  Atl. 
588),  (2)  and  the  pleadings,  trial  and 
determination  therein  are  the  same  as 
in  actions  at  law.  demons  v.  demons' 
Estate,  69  Vt.  545,  38  Atl.  314. 

[e]  The  Wisconsin  statute  (Laws, 
1889,  ch.  385,  §16)  provides  that  ap- 
peals may  be  taken  either  by  the  in- 
solvent or  by  any  creditor,  from  any 
order,  or  judgment.  In  re  Gilbert,  94 
Wis.  108,  68  N.  W.  863. 

[f]  From  Order  on  Motion  for  New 
Trial. — Sullivan  v.  Washburn  &  Moen 
Mfg.  Co.,  139  Cal.  257,  72  Pae.  992. 

13.  Me.— Ire  re  Trafton,  94  Me.  579, 
48  Atl.  113;  Jre  re  Hubbard,  85  Me.  542, 
27  Atl.  464.  Md. — Williams  v.  Williams, 
5  Gill  88.  N.  Y.—In  re  Negus,  10 
Wend.  34.  Ohio. — In  re  Schumacher,  6 
Ohio  Dec.  125,  5  Ohio  N.  P.  387,  Tex. 
Tadlock  v.  Texas  Monumental  Comm., 
21  Tex.  166. 

[a]  In  Louisiana,  the  test  of  the 
appellate  jurisdiction  of  the  supreme 
court  in  cases  of  insolvency  is  not  the 
amount  actually  distributed  under  a 
provisional  account,  but  the  amount  of 
the  fund  to  be  distributed  in  the  case. 
In  re  New  Iberia  Cotton  Mills  Co.,  113 
La.  404,  37  So.  8;  Brierre  v.  His  Credi- 
tors, 43  La.  Ann.  423,  9  So.  640. 

[b]  In  Maine,  an  appeal  in  an  in- 
solvency proceeding  is  not  an  "action," 
and  no  appeal  will  lie  unless  specially 
provided  fer  in  the  insolvency  law. 
Tuttle  V.  Fletcher,  93  Me.  249,  44  Atl. 
903. 

[c]  In  Maryland,  no  question  is 
open  to  review  by  the  appellate  court, 
except  such  as  may  be  certified  in  the 
manner  prescribed  by  law.  However, 
a  bill  of  exceptions  regularly  signed  by 
the  judge,  taken  to  any  particular  rul- 
ing made  in  the  course  of  the  trial,  is 
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property  rights  and  not  merely  the  administration  of  the  trust." 

Among  specific  orders  which  are  appealable  in  some  states,  are  the 
allowance  or  disallowance  of  claims,^^  confirmation  of  sale  of  real  prop- 


a  certificate  ■within  the  object  and  pur- 
view of  the  statute.  Castleberg  v. 
"Wheeler,  68  Md.  266,  12  Atl:  3. 

[d]  In  Massachusetts  appeals  from 
judgments,  orders  or  decrees  of  courts 
of  insolvency  are  given  only  in  two 
cases;  "to  the  debtor  or  assignee 
'from  the  decision  of  the  judge  upon 
the  question  of  granting  the  discharge 
to  a  debtor,'  and  to  a  'supposed  credi- 
tor whose  claim  is  wholly  or  in  part 
rejected,  or  an  assignee  who  is  dis- 
satisfied with  the  allowance  of  a  claim.' 
Pub.  Sts.,  oh.  157,  §§36,  91."  Pierce 
V.  Keene,  173  Mass.  431,  53  N.  E.  900. 
See  also  McKeown  v.  Gurney,  147  Mass. 
192,  17  N.  E.  312. 

14.  Brigel  v.  Starbuck,  34  Ohio  St. 
280;  Campbell  v.  Miner,  4  Ohio  Dec.  96, 
3  Ohio  N.  P.  138. 

[a]  An  order  fixing  the  valuation 
of  security  held  by  a  creditor  is  ap- 
pealable. Colt's  Appeal,  68  Conn.  184, 
35  Atl.  1124. 

[b]  An  order  dismissing  a  petition 
by  a  creditor  to  require  the  debtor  to 
appear  for  examination  if  made  for  in- 
formality or  irregularity  is  not  appeal- 
able, but  if  made  on  the  merits  it  is 
appealable,  though  it  give  the  creditor 
leave  to  file  another  petition.  In  re 
Harrison,  46  Minn.  331,  48  N.  W.  1132. 

[e]  A  judgment  of  the  court  remov- 
ing from  office  a  definite  syndic  is  ap- 
pealable from  suspensively,  and  pending 
the  appeal  the  district  court  is  without 
jurisdiction  to  convoke  a  meeting  of 
creditors  to  select  his  successor.  The 
court  does  not  lose  its  jurisdiction  over 
the  insolvency  itself  and  the  conduct  of 
the  syndic  pending  the  appeal.  Byrnes 
V.  Sommerville,  110  La.  734,  34  So.  757. 
Compare  Gunn  v.  Smith,  71  Minn.  281, 
73  "Sf:  W.  842,  holding  that  the  assignee 
oanaot  appeal  from  an  order  removing 

V  him. 

15.  Oonn. — Colt's  Appeal,  68  Conn. 
184,  35  Atl.  1124.  Me.— /«  re  Trafton, 
94  Me.  579,  48  Atl.  113.  Mass.— "Wood- 
ward V.  Spurr,  138  Mass.  592.  Minn-. 
In  re  Minnehaha  Driving  Park  Assn.,  53 
Minn.  423,  55  N.  "W.  598.  N.  H.— Par- 
sons V.  Parsons,  67  N".  H.  296,  29  Atl. 
451 ;  Souhegan  Nat.  Bank  v.  "Wallace,  60 
N.  H.  354.  Ohio. — Meader  v.  Root,  11 
Ohio  d.  C.  81,  5  Ohio  Oir.  Dec.  61.  R.  I. 
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In  re  Eddy,  15  E.  I.  474,  8  Atl.  694. 
Tenn.— Peacock  v.  "Wilson,  9  Lea  398; 
Estell  V.  Metcalf,  3  Baxt.  240. 

[a]  Separate  Appeals ^In  Connecti- 
cut under  the  statute  and  long  contin- 
ued practice  in  such  cases,  an  executor 
or  other  representative  who  desires  to 
review  the  doings  of  commissioners  in 
allowing  claims  to  two  or  more  alleged 
creditors,  must  take  a  separate  appeal 
in  the  ease  of  each  claimant.  If  a 
single  appeal  is  taken  in  such  case,  it 
will  be  dismissed  upon  plea  in  abate- 
ment filed  by  the  respective  appellees. 
Mattoon's  Appeal,  79  Conn.  86,  63  Atl. 
784. 

[b]  An  order  fixing  the  amount  for 
which  a  claim  is  allowed  is  appealable. 
Levy  V.  Chicago  Nat.  Bank,  158  HI.  88, 
42  N.  E.  129,  30  L.  E.  A.  380. 

[c]  The  denial  of  an  allowance  to 
an  attorney  for  services  rendered  to  the 
assignee,  is  not  such  a  denial  of  a  claim, 
debt  or  demand  against  the  estate  as  is 
appealable.  In  re  Scates,  94  Me.  579, 
48  Atl.  113. 

[d]  In  Maryland  the  order  settling 
and  allowing  claims  is  not  appealable. 
Carter  v.  Dennison,  7  Gill  (Md.)  157. 

[e]  A  decretal  order  directing  the 
trustee  to  pay  a  specific  claim  is  ap- 
pealable. Smith  V.  Penn  American 
Plate  Glass  Co.,  Ill  Md.  696,  77  Atl. 
264. 

[f]  In  Massachusetts,  in  proceed- 
ings for  a  composition,  the  debtor  if 
dissatisfied  with  the  allowance  of  a 
claim  against  his  estate  has  no  right  to 
appeal.  Thomson  v.  Poor,  163  Mass. 
26,  39  N.  E.  407. 

[g]  "TJpon  entering  an  appeal  (10 
from  an  order  disallowing  a  claim,  the 
creditor  shall  file  in  court  a  statement 
in  writing  of  his  claim,  setting  forth 
the  same  substantially  as  in  a  declara- 
tion for  the  same  cause  of  action  at 
law"  (Pub.  St.,  ch.  157,  §37),  but  he 
cannot  so  amend  his  statement  as  to 
make  it  in  effect  a  statement  of  a  new 
cause  of  action,  Holder  v.  Hillson,  168 
Mass.  514,  47  N.  E.  417.  (2)  It  is  un- 
necessary to  apply  to  the  insolvency 
court  for  a  further  hearing  before  fil- 
ing the  appeal.  Taunton  Nat.  Bajik  v. 
StetsoB,  145  Mass.  SfBB,  14  N.  E.  Site. 
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erty  made  by  the  assignee  at  private  sale,"  the  order  of  adjudication,^^ 
and  the  order'  discharging  the  insolvent.^* 

An  order  denying  the  petition  of  a  creditor  to  extend  his  time  to  file 
a  claim  is  appealable,^^  but  an  order  granting  the  petition  is  not  ap- 
pealable.^" 

2.  Parties  to  Appeal.  —  To  entitle  a  party  to  appeal,  he  must  have 
some  pecuniary  interest  which  the  decree  or  order  appealed  from  will 
in  some  way  injuriously  affect,^^  and  such  interest  must  be  shown  by 
the  record.^^  But  only  one  who  was  a  party  to  the  proceeding  in  tlje 
lower  court^'  or  entitled  to  be  heard  there^*  may  appeal. 


16.  Browne  v.  Wallace,  60  Ohio  St. 
177,  53  N.  E.  957.  Compare  In  re  Nor- 
wood Park  Co.,  6  Ohio  Dec.  341,  4  Ohio 
N.  P.  240,  holding  that  if  it  be  an  order 
of  confirmation  pure  and  simple,  it  is 
not  appealable. 

17.  .  In  re  Chope,  112  Cal.  630,  44 
Pac.  1066. 

18.  Mass. — Paul  v.  Costello,  177 
Mass.  580,  59  N".  E.  451.  Vt.— 7ra  re 
CJiapman,  71  Vt.  368,  45  Aid.  232. 
Wast.— Boston  Nat.  Bank  v.  Hammond, 
21  Wash.  158,  57  Pae.  365. 

Contra,  Donnelly  v.  Whitney,  4  Yetg. 
(Tenn.)  475;  MeKenzie  v.  Hackney,  3 
Yerg.   (Tenn.)   417. 

[a]  An  order  refusing  to  revoke  a 
discharge  is  not  appealable.  Pierce  ». 
Keene,  173  Mass.  431,  53  N.  E.  900. 

19.  Walker  v.  Lyman,  6  Pick. 
(Mass.)  458;  Eichter  v.  Merchants'  Nat. 
Bank,  65  Minn.  237,  67  N.  W.  995. 

[a]  No  appeal  can  be  taken  by  th» 
trustee  or  assignee  from  the  refusals  of 
the  court  to  grant  his  application  to 
•extend  time  for  filing  claims.  Wood- 
bury's Appeal,  70  Conn.  455,  39  Atl. 
791. 

20.  Eichter  v.  Merchants'  Nat. 
Bank,  65  Minn.  237,  67  N.  W.  995. 

21.  Conn. — ^Woodbury's  Appeal,  70 
Conn.  455,  39  Atl.  791;  Norton's  Appeal, 
46  Conn.  527.  Ga. — First  Nat.  Bank  v. 
American  Sugar  Eefg.  Co.,  120  Ga.  717, 
48  S.  E.  326.  Md. — Salmon  v.  Pierson, 
8  Md.  297.  N.  H. — Norway  Plains  Sav. 
Bank  v.  Toung,  67  N.  H.  499,  38  Atl. 
119. 

[a]  Any  creditor  (1)  may  appeal  on 
every  "other  creditor's  claim  (Tibbetts 
V.  Trafton,  80  Me.  264,  14  Atl.  71), 
(2)  but  one  creditor  has  not  a  right  of 
appeal  from  the  allowance  of  the  claim 
of  another  creditor  against  the  estate 
of  a  debtor  who  makes  a  settlement  by 
composition  proceedings  in  insolvency 
(Huston  V.  Worthly,  83  Me.  352,  22  Atl, 


243),  (3)  nor  can  an  appeal  be  taken 
by  a  creditor  from  a  decree  of  dis- 
charge unless  he  has  filed  objections  to 
the  discharge  within  the  time  prescribed 
by  statute.  In  re  Butterfleld,  80  Me. 
594,  16  Atl.  247. 

[b]  Where  by  statute  the  act  of  one 
creditor  enures  to  the  b  nefit  of  all  the 
creditors,  an  appeal  may  be  maintained 
by  any  creditor,  and  the  creditor  who 
first  instituted  the  preceding  cannot  by 
dismissing  his  proceeding  foreclose  an- 
other creditor  from  prosecuting  an  ap- 
peal. Heidrich  v.  Silva,  89  Ky.  422,  12 
S.  W.  770. 

[c]  Any  creditor  who  has  proved  Ms 
claim  has  such  a  beneficial  interest  in 
the  estate  as  to  give  him  the  right  to 
appeal.  Hospes  Northwestern  Mfg.  & 
Oar  Co.,  41  Minn.  256,  43  N.  W.  180. 

[d]  A  syndic  (1)  is  not  authorized 
to  take  appeals  and  control  them  in  the 
interest  of  creditors  who  do  not  com- 
plain (Chapoton  v.  Creditors,  46  La. 
Ann.  412,  14  So.  882),  (2)  nor  can  he 
interfere,  and  maintain  an  appeal  in 
conflicts  between  creditors  in  which  he 
is  without  interest.  Beer  &  Co.  v.  Their 
Creditors,  12  La.  Ann.  774. 

22.  Woodbury's  Appeal,  70  Conn. 
455,  39  Atl.  791;  Norton's  Appeal,  46 
Conn.  527. 

23.  Jacobs  v.  Bogart,  7  Bob.  (La.) 
162;  in  re  Skoll,  78  Minn.  408,  80  N. 
W.  953,  81  N.  W.  210,  79  Am.  St.  Eep. 
400,  an  attorney  for  the  assignee  can- 
not appeal  from  an  order  disallowing 
his  claim  for  compensation  for  services 
rendered  the  assignee. 

24  An  appeal  in  an  insolvency  pro- 
ceeding is  given  only  to  one  who  is  or 
may  be  made  or  become  in  some  way 
a  party  before  the  insolvency  court. 
The  right  to  appeal  presupposes  the 
right  to  be  heard  on  the  same  matter 
in   the   insolvency   court.      Commercial 
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All  parties  whose  interests  are  involved  in  the  controversy  are  neces- 
sary parties.^^  The  court  of  its  own  motion,  may  notice  the  absence 
of  necessary  parties  to  the  appeal.^* 

3.  Time  for.  —  When  the  statute  prescribes  the  time  within  which 
an  appeal  must  be  taken,  none  can  be  taken  after  its  expiration.^' 

4.  Notice  of  Appeal.  —  It  is  usually  required  that  notice  of  the  ap- 
peal be  given  to  all  parties  whose  interest  in  relation  to  the  appeal  is 
in  direct  conflict  with  a  reversal  or  modification  of  the  order  or  judg- 
ment appealed  from.*^ 

5.  Bond.  —  Under  some  statutes  a  bond  on  appeal  is  required  in  in- 
solvency appeals  as  in  other  appeals.^' 

D.  Scope  and  Extent  of  Eeview.  —  Matters  resting  in  discretion 
will  not  be  reviewed,^"  except  in  case  of  an  abuse  of  discretion.^^ 

The  rule  that  an  appellate  court  will  not  permit  questions  to  be  pre- 
sented on  appeal  that  were  not  properly  raised  in  the  court  below,  ap- 


Nat.  Bank's  Appeal,  59  Conn.  25,  21 
Atl.  1021. 

25.  Simmons  v.  His  Creditors,  12  La. 
Ann.  755;  Northampton  Nat.  Bank  v. 
Crafts,  145  Mass.  444,  14  N.  E.  758. 

[la]  The  judge  of  the  insolvency 
court  is  neither  a  necessary  nor  proper 
party  to  an  appeal  from  his  decision  dis- 
missing a  petition  to  have  a  person  ad- 
judged insolvent.  Taunton  Nat.  Bank 
V.  Stetson,  145  Mass.  366,  14  N.  E.  349. 

[b]  When  there  is  more  than  one  as- 
signee, all  should  ordinarily  join  in  an 
appeal;  but  one  of  them  may  prosecute 
the  appeal  when  the  others  refuse  to 
join  with  him.  Paul  v.  Costello,  177 
Mass.  580,  59  N.  E.  451. 

[c]  The  insolvent  must  ordinarily 
be  made  a  party.  Fairweather  v.  Me- 
Kim,  168  Mass.  103,  46  N.  E.  427. 

26.  Simmons  v.  His  Creditors,  12  La. 
Ann.  755. 

27.  Oal.— iSuUivan  v.  Washburn  & 
Moen  Mfg.  Co.,  139  Cal.  257,  72  Pae. 
992.  Me.— Tuttle  v.  Fletcher,  93  Me. 
249,  44  Atl.  903.    Md.— Spark's  Appeal, 

3  Md.  475.     Mass. — ^Palmer  v.  Dayton, 

4  Gush.  270.    Ore. — Mitchell  v.  Powers, 
17  Ore.  491,  21  Pao.  451. 

28.  Kells  V.  Nelson-Tenny  Lumb. 
Co.,  74  Minn.  8,  76  N.  "W.  790.  See 
also  Waterman  v.  Pulsifer,  73  Me.  34; 
Varrell  v.  Varrell,  57  N.  H.  208;  Band 
V.  Band,  4  N.  H.  267. 

[a]  On  an  appeal  from  so  much  of 
an  order  denying  an  absolute  discharge, 
which  denied  it  among  others  as  to  all 
creditors  residing  within  the  state 
whose  debts  were  contracted  prior  to  a 
specified  date  and  who  had  not  appeared 
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in  the  insolvency  proceeding,  and  grant- 
ing it  as  to  other  creditors,  it  was  held 
that  it  was  necessary  to  also  serve  the 
notice  of  appeal  on  creditors  who  had 
not  appeared  in  the  lower  court;  in 
the  absence  of  which  notice  the  court 
would  consider  only  the  questions  be- 
tween the  appellant  and  those  parties 
who  had  been  served  therewith.  Lam- 
bert V.  Scandinavian- American  Bank,  66 
Minn.  185,  68  N.  W.  834.  See  also  Kells 
V.  Nelson-Tenney  Lumb.  Co.,  74  Minn. 
8,  76  N.  W.  790. 

[b]  Upon  an  appeal  by  a  creditor 
from  an  adjudication  of  insolvency  ord- 
ered upon  a  voluntary  petition  of  the 
debtor,  the  notice  of  appeal  need  not 
be  served  on  the  temporary  receiver 
of  the  property,  nor  upon  creditors 
whose  claims  had  not  been  filed  or  in 
any  manner  appeared  in  the  proceeding, 
they  not  being  parties  thereto  nor  are 
they  "adverse"  parties  within  the 
meaning  of  the  statute.  In  re  Chope, 
112  Cal.  630,  44  Pac.  1066;  Chinette  v. 
Conklin,  105  Cal.  465,  38  Pac.  1107. 

29.  Conn. — Barnum's  Appeal,  33 
Conn.  122.  La. — ^Beer  &  Co.  v.  Their 
Creditors,  12  La.  Ann.  774;  Simmons  v. 
His  'Creditors,  12  La.  Ann.  755.  Vt. 
Court  of  Insolvency  v.  Meedon,  69  Vt. 
510,  38  Atl.  167. 

See  generally  the  titles  "Appeal 
Bonds;"  "Undertakings." 

30.  Longnecker  v.  His  Creditors,  2 
Cal.  Unrep.  852,  17  Pac.  220;  Twitehell 
V.  Blaney,  75  Me.  577.  See  generally 
the  title  "Appeals." 

31.  Longnecker  v.  His  Creditors,  2 
Cal.  Unrep.  852,  17  Pae.  220. 
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plies  to  appeals  in  insolvency  proceedings  as  in  other  cases.'* 
XXII,  PEES  ANB  COSTS.— A.  Bond  fok  Costs.  —  In  some  jur- 
isdictions the  statute  requires  a  bond  to  secure  the  costs  to  be  filed  with 
the  petition  upen  a  proceeding  to  declare  a  debtor  insolvent,^.'  but  in 
the  absence  of  such  special  provision  in  the  insolvency  statute,  no  such 
bond  is  necessary.^* 

B.  Reimbuesement  for  Expenditures.  —  It  is  a  general  principle 
that  the  estate  must  bear  the  expense  of  its  administration,'"  and  if  a 
creditor  at  his  own  expense,  takes  proceedings  to  save  a  trust  fund  in 
which  the  other  creditors  are  interested,  he  is  entitled  to  reimburse- 
ment, either  out  of  the  fund  itself,  or  by  proportionate  contribution 
from  those  accepting  the  benefit  of  his  efforts.'^ 


32.  Cal.— In  re  McEaehran,  82  Cal. 
219,  23  Pac.  46;  Tieruan  v.  His  Credi- 
tors, 62  Cal.  286;  Strueven  v.  His  Cred- 
itors, 62  Oal.  45.  Conn. — In  re  Greeley 
&  Co.,  70  Conn.  494,  40  Atl.  233.  La. 
Jacobs  V.  Bogart,  7  Bob.  162.  Me. 
In  re  Broekway  Mfg.  Co.,  87  Me.  477, 
32  Atl.  1015;  In  re  Butterfield,  80  Me. 
594,  16  Atl.  247.  Minn.— Lyman-Eliel 
Drug  Co.  V.  Spencer,  79  Minn.  183,  72 
N.  W.  1066.  Pa.— Stout  v.  Quinn,  9 
Pa.  Super.  179,  43  W.  N.  C.  418. 

See  also  the  title  "Appeals." 
[a^]  Where  upon  the  appearance  at 
an  insolvent  in  the  lower  court  a  sug- 
gestion of  fraud  is  made,  but  no  speci- 
fications are  filed  in  that  court,  the, 
question  of  fraud  cannot  be  raised  on 
review,  either  by  appeal,  certiorari  or 
by  any  other  method.  McLaughlin  v. 
McLaughlin,  47  N.  C.  319. 

[b]  Questions  relating  t«  the  time- 
liness of  the  filing  of  objections  to  the 
final  account  of  the  assignee  and  the 
verifications  thereof,  cannot  be  pre- 
sented for  the  first  time  on  appeal.  In 
re  Murray's  Estate,  31  Ore.  173,  49  Pac. 
961. 

33.  In  California,  (1)  the  act  re- 
quires the  filing  ef  a  bond  with  two 
sureties  and  all  the  petitioning  creditors 
as  principals  (Matter  of  Tisalia  City 
Water  Co.,  119  Cal.  561,  51  Pac.  856), 
(2)  and  if  there  be  an  objection  to  the 
failure  to  file  the  bond,  the  court  has 
no  power  to  proceed.  Anderson  v.  Su- 
perior Court  of  Lassen  County,  122  Cal. 
216,  54  Pac.  829.  But  see  In  re  Clarke, 
125  Cal.  388,  58  Pac.  22,  that  the  fail- 
ure to  file  bond  is  waived  unless  objec- 
tion is  taken,  and  Creditors  v.  Consum- 
er's Lumber  Co.,  98  Cal.  318,  33  Pac. 
196,  that  failure  to  file  bond  is  not 
jurisdictional. 


[a]  In  Vermont  a  deposit  is  re- 
quired. If  not  made,  the  court  can  re- 
fuse to  take  any  action  on  the  petition. 
Failure  to  object  to  the  neglect  to  de- 
posit is  a  waiver.  Baker  v.  Jones,  61 
Vt.  549,  17  Atl.  723. 

[b]  A  rec[uirement  under  a  court 
rule  of  a  deposit  in  court  as  a  condi- 
tion precedent  has  been  sustained.  Mer- 
rill V.  Bowler,  20  E.  I.  226,  38  Atl.  114. 

Security  for  costs  generally,  see  the 
title  "Security  for  Costs." 

34.  Eipley  v.  Griggs,  52  Vt.  460, 
though  there  be  such  a  requirement  gen- 
erally in  other  actions. 

35.  Swedish-American  Nat.  Bank  «. 
Davis,  71  Minn.  4©8,  80  N.  W.  953,  81 
N.  W.  210.  See  also  Trustees  v.  Green- 
ough,  105  U.  S.  527,  26  L.  ed.  1157;  Sei- 
bert  v.  Minneapolis  &  St.  L.  Ey.  Co., 
58  Minn.  58,  57  N.  W.  1068. 

36.  Swedish-American  Nat.  Bank  v. 
Davis,  71  Minn.  508,  74  N.  W.  286.  See 
also  Trustees  v.  Greenough,  105  U.  S. 
527,  26  L.  ed.  1157;  Seibert  V.  Minne- 
apolis &  St.  L.  Ey.  Co.,  58  Minn.  58,  57 
N.  W.  1068. 

[a]  To  justify  the  allowance  of  com- 
pensation in  insolvency  proceedings 
out  of  the  trust  estate  to  a  creditor 
who,  acting  alone  and  independently  of 
the  receiver  or  assignee,  conducts  pro- 
ceedings for  the  purpose  of  securing  and 
obtaining  for  the  estate  property  which 
might  otherwise  become  lost,  it  must 
appear  that  the  services  of  such  credi- 
tor in  that  behalf  were  not  only  neces- 
sary to  the  protection  of  such  property, 
and  resulted  beneficially  to  the  estate, 
but  that  property,  or  some  valuable 
right  or  benefit,  was  thereby  secured 
and  preserved  which  would  otherwise 
have  been  diverted  and  lost;  that  sole- 
ly by  reason  of  the  services  and  exer- 
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C.  Attorney's  Fees.  —  Eeasonable  and  necessary  attorney's  fees 
may  be  allowed  the  assignee,"'  but  only  on  his  application  and  not- to  his 
attorney.'^  Some  statutes  provide  for  fees  to  the  insolvent's  attorney,'' 
others  do  not.*" 

D.  Compensation  of  Assignee,  —  The  assignee  is  entitled  to  re- 
ceive the  commissions  allowed  him  by  law,  before  the  claim  of  any  cred- 
itor is  satisfied.*^ 

XXIII.  FORMS.  —  In  the  notes  below  will  be  found  forms  appro- 
priate to  insolvency  proceedings.*^ 


tions  of  such  creditor  such  property 
or  valuable  right  or  benefit  was  saved 
to  the  estate.  Lane  v.  Hale,  78  Minn. 
421,  81  N.  W.  218. 

37.  Bank  of  Genesee  v.  Denning,  5 
Idaho  482,  51  Pac.  406;  Kittredge  v. 
Miller,  12  Ohio  C.  -G.  128,  5  Ohio  Cir. 
Dec.  391. 

[a]  In  BTew  York  under  the  general 
assignment  act,  costs  are  allowable 
only  to  the  assignee,  and  neither  costs 
nor  counsel  fees  are  allowable  to  other 
parties  out  of  the  estate.  Matter  of 
Currier,   8   Daly   (N.  Y.)    119. 

38.  Bank  of  Genesee  v.  Denning,  5 
Idaho  482,  51  Pac.  406;  Gaffney  v. 
Piper,  5  Idaho  490,  51  Pao.  99. 

[a]  Such  application  should  be  on 
notice  and  cannot  be  granted  ex  paTte, 
either  in  open  court  or  in  chambers. 
Gaffney  v.  Piper,  5  Idaho  490,  51  Pac. 
99;  Bank  of  Genesee  v.  Denning,  5 
Idaho  482,  51  Pac.  406. 

39.  Dunbar  v.  His  Oreditors,  39  La. 
Ann.  589,  2  So.  543;  Dorsey  v.  His  Cred- 
itors, 5  Mart.  N.  S.  (La.)  399;  Goforth 
V.  His  Creditors,  6  Mart.  O.  S.  (La.) 
519;  Morel  v.  Misotiere,  3  Mart.  O.  S. 
(La.)  363. 

40.  In  re  Close,  106  Cal.  574,  39  Pac. 
1067,  contesting  application. 

41.  In  re  Haley's  Estate,  123  Cal. 
38,  55  Pac.  790. 

[a]  Amount  of  Commissions, — See 
Hollander  v.  His  Creditors,  6  La.  Ann. 
668;  Prudhomme  V.  Vienne's  Estate,  7 
La.  (0.  S.)  362. 

[b]  Compensation  After  Discharge. 
•Caldwell  v.  Nash,  190  Mass.  507,  77  N. 
E.  515. 

[c]  If  a  trustee  has  been  guilty  of 
fraud,  wilful  default,  or  gross  negli- 
gence in  the  management  of  the  trust 
estate,  compensation  for  his  services 
will  be  denied  him.  This  rule  is  not 
abrogated  by  Laws,  1895,  ch.  66,  §6, 
relating  to  fees  of  assignees  and  their 
attorneys    in    insolvency    proceedings. 
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Davis  V.  Swedish-American  Nat.  Bank, 
78  Minn.  408,  80  N.  W.  953,  81  N.  W. 
210,  79  Am.  St.  Eep.  400. 

42.    Creditors'   Petition  on  Involun- 
tary Proceeding. 
(Title  of  Court.) 

In  the  matter  of ' ,  an  Insolv- 
ent. (If  a  partnership  the  names  of 
the  individuals  composing  the  firm  set 
out,  with  a  statement  that  they  are 
partners  under  the  name  and  style  of 
[stating  the  firm  name].) 

The  petition  of  (stating  the  names 
of  the  creditors  joining  in  the  petition) 
respectfully  shows  as  follows: 

That  your  petitioners  are  all  resi- 
dents of  the  state    of ,    and 

that is  indebted  to  each  of 

your  petitioners  as  follows: 

(Here  in  separate  paragraplis  state 
the  name  of  the  creditor,  the  amount 
of  the  indebtedness  and  its  nature,  to- 
gether with  the  date  when  it  was  in- 
curred, and  allege  that  the  debt  is  due, 
though  in  some  jurisdictions  this  latter 
is  unnecessary  [see  supra,  VI,  A].) 

(When  required  by  statute,  insert  al- 
legation that  petitioners  represent  the 
required  proportion  of  the  entire  in- 
debtedness; if  unsecured  creditors  only 
can  petition  that  fact    must    appear.) 

That  all  said  demands  accrued  in 
this  state  and  are  unpaid  and  have  not 
been  assigned  in  whole  or  in  part. 

(Insert  the  facts  upon  which  the  peti- 
tioners base  their  application.) 

(Insert  the  facts  as  to  the  residence 
of  the  debtor.) 

That  in  order  to  preserve  the  estate 
of  the  debtor  it  is  essential  that  the 
debtor  (or  debtors)  be  restrained  from 
receiving  the  payment  of  any  debts  or 
the  delivery  of  any  property  and  from 
making  a  transfer  of  his  (or  their) 
property,  and  that  all  persons,  corpora- 
tions or  associations  indebted  to  said 
debtor  (or  debtors),  or  having  posses- 
sion of  any  property  of  said  debtor  (or 
debtors),   be   forbidden   to   make   pay- 
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ment  of  such  debts  or  to  deliver  such 
property  to  said  debtor  (or  debtors),  or 
to  any  one  for  his  (or  their)  use. 

(When  the  act  is  limited  to  those  en- 
gaged in  certain  lines  of  business,  in- 
sert allegation  showing  the  business  in 
which  the  debtor  is  engaged.) 

Wherefore  your  petitioners  pray  that 
this  court  issue  its  order  that  the  said 

debtor  (or  debtors)  aforesaid, 

show  cause  at  a  time  and  place  to  be 
fixed  by  this  honorable  court,  why,  he 
(or  the  said  partnership)  should  not 
be  adjudged  insolvent,  and  the  sur- 
render of  his  (or  their)  estate  be  made 
for  the  benefit  of  all  creditors;  that  no 
creditor  holding  a  provable  debt  be  al- 
lowed to  prosecute  to  final  judgment 
any  action  thereon  against  the  debtor 
(or  debtors)  until  the  matter  of  the 
discharge  of  said  debtor  (or  debtors) 
is  determined;  that  all  suits  and  pro- 
ceedings be  stayed  until  the  further  or- 
der of  the  court;  that  all  persons  be 
forbidden  to  pay  to  said  debtor  (or 
debtors)  any  debts  due  him  (or  them) 
or  to  deliver  any  property  belonging 
to  him  (or  them)  to  any  person,  firm, 
or  corporation  whatsoever  for  his  (or 
their)  use;  that  said  debtor  (or  debt- 
ors) be  forbidden  to  transfer  or  de- 
liver any  property  belonging  to  him; 
(if  a  receiver  be  desired  insert  [that 
a  receiver  be  appointed  to  immediately 
take  charge  of  all  the  estate  of  said 
debtor  (or  debtors)  and  preserve  the 
same,  and  that  all  further  and  other 
proceedings  may  be  had  as  may  to  the 
court  seem  just  and  proper  in  the  prem- 
ises. 

(Signature  of  petitioning  creditors.) 
(Verification.) 

Bond   of  Petitioning  Oreditois. 

(Title  of  court  and  cause.) 

Know  all  men  by  these  presents,  that 
we  (insert  names  of  petitioning  cred- 
itors)  as  principals,  and  — ■ —  and 

. — —  as  sureties,  are  held  and  firm- 
ly bound  unto  -' (insert   name 

of  debtor)  in  the  penal  sum  of 

dollars  (amount  provided  for  by  stat- 
ute) lawful  money  of  the  United  States, 
for  the  payment  of  which  well  and 
truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these 
presents. 

The  condition  of  this  obligation  is 
such  that  whereas  the  above  named 
principals  as  petitioning  creditors  have 
filed  a  petition  in  insolvency  against 


said 


(insert  name  of  debtor) 


a  debtor; 

Now  therefore,  if  said  debtor  shall 
not  be  declared  an  insolvent  and  said 
petitioners  pay  all  costs  and  damages, 
that  the  said  debtor  may  sustain  by 
reason  of  the  filing  of  said  petition, 
then  this  obligation  shall  be  void, 
otherwise  to  remain  in  full  force  and 
effect. 

(Signature  of  principals  and  sureties.) 
(Venue.) 

(Names  of  sureties)  being  duly  sworn 
each  for  himself  says:  that  he  is  one 
of  the  sureties  in  the  foregoing  bond; 
that  he  is  a  (householder  or  freeholder) 

and  resident  of  said  county  of , 

and   worth   the     sum     of     (amount     of 
bond)  over  and  above  all  his  debts  and 
liabilities  in  property  not  exempt  from 
execution. 
Subscribed,  etc. 

(Signature  of  sureties.) 

Order  To  Show  Cause. 
(Title  of  court  and  cause.) 

Upon  reading  the  petition  filed  here- 
in, it  is  ordered  that   (insert  name  of 

debtor)    show  cause   on    the    — : 

day  of  ,    191—,    at    

o'clock    a.    m.  'at   the    court   house  in 

the  city  of ,  county  of , 

in  (designate  department)  why  (he  or 
it)  should  not  be  adjudged  an  insolvent 
debtor. 

(If  stay  is  ordered  insert  provision 
following  language  in  prayer  for  relief 
contained  in  petition.) 

Dated,  — ; . 

f 
Judge. 

Affidavit  for  Service  by  Fublicatiou. 
(Title  of  court  and  cause.) 
(Venue.) 

,    being    duly   sworn,    says: 

That  he  is  one  of  the  petitioning  cred- 
itors in  the  above  entitled  proceeding; 
that  he  knows ,  the  said  debt- 
or; that  on  and  just  subse- 
quent to  the  commission  of  the  acts  of 
insolvency   set   forth     in     the    petition 

herein,  the  said departed  from 

the  state   of and  is  now  in 


and  that  personal  service  of 
the  order  to  show  cause  in  the  above 
matter  cannot  now  be  made  upon  him 
in  this  state,  and  affiant  prays  for  an 
order  that  service  of  said  order  to  show 
cause  be  made  by  publication. 
Subscribed,  etc. 
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Order  of  Publication  of  Order  To  Show 

Cause. 
(Title  of  court  and  cause.) 
Upon  reading  and  filing  the  affidavit 

of  and  the  records  and  files 

in  said  matter,  from  which  it  satisfac- 
torily appears  that the  debtor 

therein  mentioned  cannot  after  due 
diligence  be  found  within  the  state, 
and  it  also  appearing  that  proceedings 
in  insolvency  have  been  instituted 
against  said  debtor  and  that  he  is  a 
necessary  and  proper  party  to  said  pro- 
ceeding and  that  on  the  — day 

of this  court  made  an  order 

requiring  the  said  debtor  to  show  cause 
at  a  time  and  place  therein  set  forth 
why  he  should  not  be  adjudged  in- 
solvent and  that  personal  service  of 
said  order  cannot  be  made  in  this  state 
upon  said  debtor,  it  is  on    motion    of 

,  attorney  for  the  petitioning 

creditors, 

Ordered,  that  service  of  said  order  to 
show  cause  aforesaid  be  made  on  said 

,   the   debtor,    by    publication 

thereof  in  ,  a  newspaper  pub- 
lished in  (state  time  as  pro- 
vided in  statute). 

(If  the  statute  also  provides  for 
mailing  copy  insert  provision  as  fol- 
lows:) That  in  addition  to  said  publica- 
tion it  is  ordered  and  directed  that  a 
copy  of  said  order  to  show  cause  and 
the  petition  in  this  matter  for  the 
adjudication  of  said as  an  in- 
solvent debtor  be  deposited  on  or  be- 
fore the  day  of  the  first  publication  of 
said  order  to  show  cause,  in  the  United 
State  post  office  in  a  securely  closed 
postpaid  wrapper  directed  to  said  debt- 
or (at  the  address  directed  by  the 
statute). 

Dated, . 

Judge. 
Order  of  Adjudication  (Involuntary). 

(Title.) 

It   appearing   that   on   the   

day  of  (insert  names  of  peti- 
tioning creditors)  filed  a  petition  in 
this  court,  in  which  said  petitioners 
alleged  that    they    were    creditors    of 

,  and  that  said  was 

insolvent,  which  said  petition  also  con- 
tained allegations  charging  that  said 
was  guilty  of  and  had  com- 
mitted certain  acts  because  of  which 
said  petitioning  creditors  prayed  that 

said be  adjudged  an  insolvent 

debtor. 


That  thereupon  and  thereafter  this 
court  issued  an  order  directed  to  said 

debtor  and  requiring  said  to 

show  cause  at  a  time  and  place  fixed 

in  said  order,  why  said should 

not  be  adjudged  an  insolvent  debtor; 
and  it  further  appearing  that  said  peti- 
tion and  the  order  to  show  cause  issued 
thereon  were  duly  and  regularly  served 

on  the  as  required  by  law  (if 

by  publication  insert:  and  it  further 
appearing  that  service  of  said  petition 
and  order  to  show  cause  could  not  be 
made  within  the  state  and  that  service 
by  publication  [and  by  mail]  was  duly 
ordered,  and  proof  of  such  service  by 
publication  in  compliance  with  said  or- 
der [and  by  mail]  have  been  duly  filed 
as  required  by  law);  and  it  appear- 
ing further    that    the    said 

debtor  has  made  default  (or  on  ap- 
pearance: the  said  debtor  having  duly 
appeared  and  filed  an  answer  to  said 
petition  and  the  issues  presented  by 
said  petition  and  the  answer  thereto 
were  duly  tried  [if  before  a  jury  so 
statej.  On  the  trial  of  said  issues  the 
petitioning  creditors   were    represented 

by ,  and appeared  on 

behalf  of  the  said  debtor.  Evidence 
was  offered  and  deceived  on  behalf  of 
the  respective  parties  and  after  argu- 
ment the  cause  was  submitted  [if  a 
jury  say:  and  thereupon  the  matter 
was  submitted  to  said  jury  for  a  ver- 
dict;   that   on    the    day    of 

the  said   jury   returned  into 

court  and  duly  rendered  their  verdict, 

finding   as   follows: ]     to    the 

court  who  thereupon  found  as  follows: 
[insert  finding  of  court  when  neces- 
sary]). 

Now  therefore  by  reason  of  the  find- 
ings of  the  court  (or,  the  verdict  of 
the  jury)  aforesaid. 

It  is  ordered,  and  adjudged,  that  the 

said  is  and  was  at  the  time 

of  the  filing  of  the  petition  aforesaid 
an  insolvent  debtor,  and  being  so  in- 
solvent was  and  is  guilty  (set  out  facts 
constituting  the  insolvency). 

It  is  further  ordered  and  adjudged 
that  the  said ,  the  debtor  afore- 
said file  in  this  court  within ' 

days  from  the  date  hereof  the  schedule 
and  inventory  provided  for  in  (insert 
number  of  section  providing  for  filing 
of  schedule  and  title  of  Insolvency 
Act)  which  said  schedule  must  contain 
a   true   and   full   statement   of   all   the 

debts  and  liabilities  of  said  , 

to  whom  said  debts  and  liabilities  are 
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due,  the  place  of  residence  of  the  cred- 
itors  of   said  ,  the    sum    due 

each,  the  nature  of  the  indebtedness 
or  demand,  whether  founded  on  writ- 
ten security,  obligation,  contract  or 
otherwise,  the  true  cause  and  considera- 
tion thereof,  and  the  time  and  place 
when  and  where  said  indebtedness  ac- 
crued, and  a  statement  of  any  existing 
lien,  pledge,  mortgage,  judgment  or 
other  security  for  the  payment  of  the 
same;  also  an  outline  of  the  facts 
touching  any  liability,  directly  or  in- 
directly, in  the  nature  of  any  action 
against  said ,  insolvent  afore- 
said, by  any  one,  and  which  said  inven- 
tory must  contain  an  accurate  descrip- 
tion of  the  estate,  both  real  and  per- 
sonal, of  said ,  insolvent  afore- 
said and  where  the  same  is  situated, 
and  all  incumbrances  thereon;  also  an 
outline  of  the  facts  touching  any  right 
of  action  in  favor  of  said ,  in- 
solvent aforesaid,  to  be  signed  (and 
verified)  by  the  said ,  the  in- 
solvent. 

(If  receiver  is  to  be  appointed  pend- 
ing choice  of  assignee,  insert  provision 
making  such  appointment.) 

And  all  persons  are  hereby  forbidden 
to  make  any  payment  of  any  debts,  or 
the  delivery  of  any  property  belonging 

to   said  ,   insolvent   aforesaid, 

to  him   or   for  his   use,   and   the   said 

,  insolvent  aforesaid,  is  hereby 

forbidden  to  transfer  any  of  his  (or, 
its)  property. 

It  is  further  ordered  and  adjudged, 
that  the day  of  ,  at 


the  hour  of 


of  that  day  (in- 


sert place  of  meeting)  be  and  the  same 
are  hereby  appointed  as  the  time  and 
place  of  meeting  of  the  creditors  of 
said ,  insolvent  debtor,  to  pre- 
sent their  claims  and  to  choose  an  as- 
signee of  said  ,  insolvent. 

(If  publication  necessary  insert  pro- 
vision designating  newspaper  and  com- 
plying With  the  statutory  provisions  af- 
fecting same.) 

Dated,  . 

(Signature   and  title  of  judge.) 

Voluntary  Petition. 
(Title.) 
To  the  honorable   (title  of  court). 

The  petition  of respectfully 

shows : 

That  your  petitioner  is  and  for  more 

than  year(s)  has  resided  and 

does  now  reside  in  the  city  of , 

county  of  ,    and    has    for    at 


least  — ^■^—  year(s)  been  engaged  in 

business    as    a    within    said 

county. 

That  he  is  indebted  in  an  amount  ex- 
ceeding (amount  provided  for  by  stat- 
ute) and  is  unable  to  pay  his  debts  in 
full  (this  allegation  must  conform  to 
the  statute)  and  is  an  insolvent  debtor 
within  the  meaning  of  (title  of  act 
under  which  proceeding  is  authorized), 
that  he  is  desirous  of  having  all  his 
estate,  property  and  effects  not  exempt 
by  law  from  execution  applied  to  the 
payment  of  his  debts  and  liabilities, 
without  preference  to  any,  and  for  that 
purpose  will  and  does  surrender  all  of 
his  estate,  property  and  effects  for  the 
benefit  of  his  creditors,  in  pursuance 
of  the  provisions  of  said  act;  and  your 
petitioner  further  alleges  that  he  de- 
sires to  be  discharged  from  his  debts 
and  liabilities  and  has  annexed  hereto 
an  inventory  and  schedule  of  all  his 
said  estate,  property  and  effects  with 
the  value  thereof,  and  a  schedule  of 
all  his  debts  and  liabilities  as  required 
by  said  act,  and  that  the  facts  stated 
therein  are  true  and  correct  according 
to  the  best  of  his  knowledge  and  belief. 

Wherefore  your  petitioner  prays  to 
make  a  cession  of  his  said  estate, .  and 
that  he  be  discharged  from  all  his  debtsi 
and  liabilities  provable  against  his  es- 
tate in  insolvency,  whether  the  same 
be  fully  set  forth  in  said  inventory 
and  schedules  or  imperfectly  set  forth 
therein  or  have  been  unintentionally 
omitted   therefrom. 

Dated,  . 

(Signature  of  petitioner.) 

Adjudication  of  Insolvency  (Voluntary). 

(Title.) 

having  filed  with  this  court 

a  petition  in  insolvency  together  with 
a  schedule  and  inventory  of  his  prop- 
erty, from  which  it  appears  that  he  is 
an  insolvent  debtor: 

It  is  therefore  ordered  and  adjudged 

that   the   said  be   and  he    is 

hereby  adjudged  an  insolvent  debtor 
(when  statute  so  provides  insert  pro- 
vision for  delivery  of  property  to  sheriff 
pending  appointment  of  assignee). 

It  is  further  ordered,  that  all*  cred- 
itors of  said  debtor  be  and  they  here- 
by are  ordered  to  appear  before  (in- 
sert place,  date  and  time)  to  prove 
their  debts  and  choose  an  assignee  of 
the  said  debtor. 

(Insert  provision  for  service  of  no- 
tice; if  by  publication  designate  name 
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of    paper    where    published    and    the 
length  of  publication.) 

(If  stay  of  proceedings  be    ordered 
insert  provision  regarding  same.) 

Dated,  . 

(Name  and  title  of  judge.) 

Order  Appointing  Assignee  (Voluntaiy). 

(Title.) 

Whereas,    filed    with    this 

court  on  the his  petition  that 

.  he  be  discharged  from  all  his  debts,  in 
pursuance  to  the  provisions  of  (recite 
title,  etc.,  of  Insolvency  Act)  and  this 
court  did  thereupon  and  on  the 


make  an  order  requiring  the  creditors 
of  said  debtor  to  be  and  appear  be- 
fore this  court  (insert  provisions  as  to 
time  and  place  of  hearing)  to  choose 
an  assignee  of  said  estate;  (insert 
paragraph  as  to  service  or  publication 
of  notice)  and  it  appearing  that  such 
service  has  been  duly  made  in  accord- 
ance with  the  provisions  of  said  order, 
and  no  creditors  appearing  (if  there  be 
appearances  insert  names  of  those  ap- 
pearing, and  a  recital  of  the  proceed- 
ings) ; 

It  is  ordered  that be  and  he 

is  hereby  appointed  assignee  of  the  es- 
tate of  said ,  upon  his  filing  a 

bond  as  provided  by  law  in  the  sum  of 
dollars. 


Dated, . 

(Signature  and  title  of  judge.) 
Fioof  of  Claom. 
(Title  and  venue.) 

having     first     been     duly 

sworn,  doth  on  his  oath  depose  and  say: 

that ,  by  (or  against)  whom  a 

pietition  for  adjudication  as  (or  who 
has  been  adjudicated)  an  insolvent,  was 
at  and  prior  to  the  filing  of  said  peti- 
tion, and  now  is  justly  and  truly  in- 
debted   unto    affiant    in    the    sum    of 

dollars  arising  out   of   (state 

nature  of  indebtedness);  and  no  pay- 
ments have  been  made  thereon  (or  if 
payments  on  account  have  been  made 
80  state,  and  add  that  the  balance  of 

dollars  is  now  due,  owing  and 

unpaid) . 

That  affiant  has  not  nor  has  any  per- 
son by  his  order  or  authority,  had  or 
received  any  manner  of  satisfaction, 
preference  or  security  whatever  for 
said  debt. 

(If  there  be  security  which  the  stat- 
ute requires  surrendered  before  filing 
proof  of  claim,  add  facta  relative  to 
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the   giving  of  the   security  and  a  re- 
lease and  surrender  thereof.) 
(Jurat.) 

(Signature  of  creditor.) 

Petition  for  Discliarge. 

(Title.) 

To  the  honorable  the  (title  of  court). 

The  petition  of respectfully 

represents  that  on  the he  was 

duly  declared  and  adjudged  an  insolv- 
ent under  the  provisions  of  an  act  of 

the  legislature  of  the  state  of , 

entitled  (insert  title  of  act) ;  that  he 
duly  surrendered  all  his  property,  and 
rights  of  property,  and  has  fully  com- 
plied with  and  obeyed  all  the  orders 
and  directions  of  the  court  touching 
his  insolvency  aforesaid;  and  that  he 
is  ready  to  submit  to  any  further  ex- 
aminations, orders,  and  directions  that 
the  court  may  require. 

Wherefore  your  petitioner  prays  that 
he  may  be  decreed  by  this  honorable 
court  to  have  full  discharge  from  all 
his  debts,  and  that  a  certificate  of  dis- 
charge may  be  granted  to  him  in  ac- 
'cordanee  with  law. 

(Signature  of  petitioner.) 

Oath  of  Insolvent  (on  Petition  for  Dis- 
charge). 

(Title  and  venue.) 

being  duly  sworn,  says,  that 

he  has  applied  to  the (title  of 

court  to  whom  petition  is  presented) 
for  discharge  from  his  debts  under  the 
provisions  of  the  act  of  the  legislature 
of  the  state  of  ,  entitled  (in- 
sert title  of  act) ;  and  that  he  has  not 
done,  suffered  or  been  privy  to  any  act, 
matter  or  thing  specified  in  the  said 
act  as  ground  for  withholding  such  dis- 
charge if  granted. 

(Jurat.) 

(Signature.) 
Discharge. 
(Title.) 

Whereas  of  said 'county  of 

,  has  been  duly  adjudged    an 

insolvent  debtor  under  the  insolvent 
laws  of  this  state,  and  it  satisfactorily 

appearing  that  said ,  insolvent 

debtor,  appears  to  have  conformed  to 
all  the  requirements  of  law  in  that 
behalf. 

It  is  therefore  ordered,  by  the  court 

that  said be  and  he  hereby  is 

forever  discharged  from  all  debts  and 
claims,  which  by  said  laws  are  made 
provable  against  the  estate  of  said  debt- 
or, and  which  existed  on  — ■ — ! — < — ,  on 


INSOLVENCY 


697 


■which  day  the  petition  for  proceedings 
was  filed  in  said  case;  excepting  such 
debts,  if  any,  as  are  by  said  act  ex- 
cepted from  the  operation  of  a  dis- 
charge in  insolvency. 


Given  under  my  hand  and  the  seal 

of  the  court,  at ,  in  the  county 

of    ,    this    day    of 


(Name  and  title  of  judge.) 


INSPECTION. 


■  See    Discovery;    Mines    and    Minerals;    Physical 
Examination;  View. 
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pose, 796 

d.  Basing  on  Evidence  Excluded  or  Withdrawn,  796 

e.  Weight  and  Sufficiency  of  Evidence,  796 

D.  Argumentative  Instructions,  797 

1.  Should  Not  Be  Given,  797 

2.  Effect,  799 

E.  Contradictory  Instructions,  800 

1.  Statement  of  Bule,  800 

2.  Effect  of  Contradiction,  802 

F.  Language,  Style  and  Arrangement,  804 

1.  Choice  of  Language,  804 

a.  Discretion  of  Court,  804 

b.  Established  Precedents  Should  Be  Followed,  805 

c.  Clear,  Explicit  and  Simple  Language  Should  Be 

Used,  806 

d.  Must  Not  Be  AwMguous  or  Vague,  807 

e.  Use  of  Foreign  Language,  807 

f.  Beaddng  From  Text  Boohs,  808 

g.  Beading  From  Beported  Decisions,  808 
li.    Beading  From  Statutes,  809 

2.  Effect  of  Verbal  or  Grammatical  Inaccuracy,  811 

3.  Arrangement  or  Order,  814 

4.  Length  of  Instructions,  815 

5.  Number  of  Instructions,  816 
6.    Defining  Words  and  Terms,  818 

1.  In  General,  818 

2.  Ordinary  Words,  819 

3.  Legal  and  Technical  Words,  824 

4.  Charging  on  Statutory  Offenses,  826 
H.    Instructions  as  to  Facts  or  Evidence,  829 

1.     Charging  on  the  Facts,  829 
a.    Common-Law  Bule,  829 
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Statutory  Rules  Stated,  831 
Limits  of  Common-Law  Rule,  835 
(I.)     Must  Not  Give  a  Binding  Instruction,  835 
(II.)     Charging  in  Form  of  Questions,  836 
(III.)     Necessity  of  Stating  That  Jury  Is  Not 

Bound,  837 
Limits  of  Rule  Permitting  Statement  of  Evidence 

But  Forbidding  Opinion,  837 
(I.)     Generally,  837 

(II.)     Particular     Expressions     Indicative     of 
Court's  Opinion,  839 
(A.)     Generally,  839 
(B.)     Use   of    Expression    "Tending    To 

Show,"  840 
(C.)     Stating  There  Is   No  Evidence   or 
Dispute,  841 
(III.)     Analyzing  Evidence,  842 
(IV.)     Unfair  Statement  and  Misstatement,  843 
(V.)     Informing   Jury    That    They    Are    Sole 

Judges,  844 
Duty  of  Court  To  Exercise  Power  of  Com/ment, 

844 
Where  Comment  or  Statement  Is  Not  Permitted, 

845 
(I.)     General  Principles,  845 
(II.)     Incidental  Comment,  847 
(III.)     Stating  by  Way  of  Illustration,  848 
(IV.)     Construing  Evidence  in  Ruling'  Thereon, 

848 
(V.)     Undisputed  Evidence  and  Admitted  Facts, 

848 
What  Is  an  Instruction  Within  These  Rules,  849 
(I.)     Remarks  Made  Before  Impaneling  of  Jury, 

849 
(II.)     Statements  to  Counsel  Generally,  849 
(III.)     Remarks  on  Deciding  Nonsuit,  etc.,  850 
(IV.)     Remarks  Incident  to  Production  of  Evi- 
dence, 850 

Effect  of  Improper  Statement  or  Comment,  852 
(I.)     Generally,  852 
(II.)     Curing  Error,  853 
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2.  Assumption  of  Facts,  854 

a.  Generally,  854 

b.  Facts  Unsupported 'iy  Evidence,  857 

c.  Where  No  Contrary  Evidence,  858 

d.  Undisputed  or  Uncontroverted  Facts,  859 
(I.)     Generally,  859 

(II.)     Facts  Admitted  or  Treated  as  Existing, 
861 

e.  Assuming  Facts  hy  Way  of  Illustration,  863 

f.  Effect  of  Unwarranted  Assumption,  863 

3.  Statement  of  the  Evidence,  864 

a.  Instructions  Should  Be  Predicated  Upon  Jury's 

Belief  From  the  Evidence,  865 
(I.)     Necessity,  865 

(II.)     Repetition  in  Every  Instruction,  866 
(III.)     Effect  of  Disobeying  Bule,  866 

b.  Grouping  Facts  and  Telling  Jury    What    They 

May  Find  Thereon,  867 

c.  Staging  Facts  Hypothetically,  868 
(I.)     Bight  or  Necessity,  868 

(II.)     Effect  of  Failure  To  So  State,  869 

d.  Instructions  Must  Not  Ignore  Evidence,  869 
(I.)     The  Bule  Stated,  869 

(II.)     Effect  of  Ignoring  Evidence,  871 

e.  Instructions  Must  Not  Unduly   Emphasize   Evi- 

dence, 871 
(I.)     The  Bule  Stated,  871 
(II.)     Effect  of  Undue  Emphasis,  875 

4.  Presumptions,  Burden  and  Degree  of  Proof,  877 

a.  Presumptions  of  Law  and  Fact  Generally,  877 

b.  Mental  State,  878 

c.  Presumption  of  Innocence,  878 
(I.)     Duty  To  Give,  878 

(II.)     Instruction  on  Seasonable  Doubt  as  Sub- 
stitute, 881 

d.  Presumptions  Arising  From  Flight,  883 

e.  Burden  of  Proof  Generally,  886 

f.  Seasonable  Doubt,  890 

(I.)     Bight  or  Duty  To  Instruct,  890 
(II.)     Sufficiency  Generally,  893 
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(III.)     Defining  the  Term,  895 
As  to  Probative  Effect  of  Evidence,  898 

a.  General  Eules,  898 

b.  Credibility  of  Witnesses  Geiielrally,  899 
(I.)     Bight  or  Duty  To  Give,  899 
(II.)     Form  or  Substance,  900 

(III.)     Effect  of  Error,  901 

c.  Character,  Demeanor,  Appearance    and   Intelli- 

gence of  Witnesses,  901 

d.  Interested  Person's  Testimony,  903 
(I.)     Generally,  903 

(II.)     Form  and  Substance,  905 

e.  Accomplice's  Testimony,  907 

(I.)     Where  Corroboration  Is  Not  Required  To 

Convict,  907 
(II.)     Where  Accomplice  Must  Be  Corroborated, 

908 

f.  Admissions,  Confessions  or  Statements,  910 

(I.)     In  Criminal  Cases,  910 

(II.)     Unsworn  Statement  of  Accused  at  Trial, 

912 
(III.)     Admissions  in  Civil  Cases,  912 
(IV.)     Admissions  of  Record,  913 

g.  Instructing  on  Doctrine  "Falsus  in  Uno,"  913 
h.    Instructions  on  Impeaching  Evidence,  915 

i.     Belative  Weight  of  Positive  and  Negative  Testi- 
mony, 915 
(1.)     Where  Charging  on  Weight  Is  Permitted, 

915 
(II.)     Where  Charging  on  Weight  Is  Forbidden, 
916 
j.     Suppression  of  Evidence,  917 
(I.)     In  Civil  Suits,  917 

(II.)     In  Criminal  Prosecutions  Generally,  918 
(III.)     Failure  of  Accused  To  Testify,  919 
k.    Circumstantial  Evidence,  922 

(I.)     Conviction  Dependent  Wholly  on  Circum- 
stantial Evidence,  922 
(II.)     Conviction  Not  Wholly  Dependent  on  Cir- 
cumstantial Evidence,  923 
(III.)     Comparing  Belative  Value  of  Direct  and 
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Circumstantial  Evidence,  924 
(IV.)     Sufficiency  of  Charge,  925 

6.  Limitation  on  Use  of  Evidence  or  Purpose  for  WhicJi 

Evidence  Was  Received,  926 

a.  Bight  To  Give,  926 

b.  Duty  To  Give  in  Criminal  Cases,  928 
e.    Duty  To  Give  in  Civil  Cases,  931 

7.  Use  hy  Jury  of  Own  Knowledge,  932 
I.     Instructing  on  Alibi,  934 

1.  Bight  or  Duty  To  Instruct,  934 

2.  Discrediting  the  Defense,  937 

J.     Instructing  on  Good  Character  of  Accused,  938 
K.    Instructing  on  Degrees  of  Offense,  942 

1.  Degrees  Not  Supported  iy  Evidence,  942 

2.  Degrees  of  Which  Defendant  May  Have  Been  Guilty, 

943 
L.    Instructing  as  to  Punishment,  945 

1.  Where  Court  Fixes  Punishment,  945 

a.  Bight  or  Duty  Generally,  945 

b.  Becommsndation  to  Mercy,  Suspension   of   Sen- 

tence, etc.,  945 

2.  Where  Jury  Fixes  Punishment,  946 

a.  Bight  or  Duty,  946 

b.  Effect  of  Misstatement,  947 

VH.     CAUTIONARY  AND  ADMONITORY  INSTRUCTIONS,  GEN- 
ERALLY,  948 

A.  Admonishing  Jury  as  to  Their  Duty,  948 

B.  Importance  of  Arriving  at  Correct  Verdict,  949 

C    Cautioning  Jury  To  Take  Law  From  the  Court,  949 
D.     Cautioning  Against  Sympathy,,  Prejudice,  or  Fear  of 
Consequences,  951 

1.  Bight  To  Give,  951 

2.  Duty  To  Give,  952 

VIII.    GIVING  THE  INSTRUCTIONS,  954 

A.    Time  for,  954 

1.    As  Fixed  hy  Statute,  954 
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2.  Adjotirnment  To  Ptbpare,  955 

3,  Giving  Counsel  Opportunity  To  Object,  955 
B.    Manner  or  Mode  of  Giving  Instructions,  955 

1.  General  PrindpUs,  955 

2.  Remarks  of  Judge  as  Affecting,  956 

3.  Stating  at  Whose  Instance  Given,  957 

a.  Necessity  of,  957 

b.  Propriety  of,  957 

4.  Manner  and  Emphusii  of  Judffe,  958 

5.  Markings  On  Writieii  Instructions,  960 

a.  Underscoring,  960 

b.  Marginal  References,  960 

6.  Repetition  of  Proposition,  960 

IX.  WITHDRAWAL  OR  CORRECTION  OP,  963 

A.  Generally,  963 

B.  Manner  of  Withdrawal,  963 

C.  Effect  of  Withdrau)al,  965 

X.  ADDITIONAL  INSTRUCTIONS  AFTER  RETIREMENT,  966 

A.  Propriety  or  Necessity,  966 

1.  At  jury's  Bequest,  966 

2.  On  Party's  Bequest,  967 

a.  Where  Jury  Sas  Not  6een  Recalled,  967 

b.  Where  Jury  Sas  Returned  Into  Cdttri  or  Been 

Recalled,  968 

3.  d/  Vburt's  dwn  Motion,  969 

a.  Usual  Power  of  Court,  969 

b.  When  Jury  Unable  To  Agree,  970 

c.  After  Jury  Reports  Agreement,  970 

4.  By  Consent  of  Counsel,  971 

5.  On  Sunday,  971 

B.  What  Additional  Instructions  May  Be  Gvven,  971 

1.  Whatever  Originally  Proper,  971 

2.  Changing  Instructions  and  Adding  to  Charge,  972 

3.  Restating  Evidence  ahd  Charging  Thereon,  973 

C.  What  Must  Be  Charged,  973 

1.  Necessity  of  Repeating  Whole  of  Pormer  Charge,  973 

2.  In  Restating  JEvidence,  974 
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D,  Exceptions  to  Additional  Charge,  974 

E,  How  Requested  and  Given,  975 

1.  Must  Be  in  Open  Court,  975 

2.  Waiver  of  Rule,  977 

3.  Effect  of  Violation  of  Rule,  977 

F.  Presence  of  or  Notice  to  Counsel,  978 

1.  Necessity,  978 

2.  Sufficiency  of  Notice,  980 

3.  Effect  of  Failure  To  Give  Notice,  981 

G.  Presence  of  Accused,  982 

XI.  DUTY  OP  JURY  TO  FOLLOW.  983 

XII.  EXCEPTIONS  AND  OBJECTIONS,  986 

A.  Propriety  and  Necessity,  986 

1.  Right  To  Object  or  Except,  986 

2.  Necessity  of  Objection  as  Distinguished  From  Ex- , 

ception,  988 

3.  Exception  to  Reason  Given  by  Court  for  Refusal,  989 

4.  Failure  To  Except  or  Object  as  Waiver,  989 

5.  Fadlure  To  Except  as  Affecting  Right  of  Review,  990 

6.  Taking  One  Exception  as  Waiving  Others,  992 

7.  Waiver  of  Exception  —  Necessity  To  Repeat,  993 

B.  Time  To  Object  and  Except,  994 

1.  Common  Law  and  Statutory  Rules  Stated,  994. 

2.  Making  Objection  When  Charge  Given  or  Refused,  995 

3.  Taking  Exception  Before  Retirement  of  Jury,  997 

4.  Raising  Question  After  Verdict,  998 

5.  Effect  of  Failure  To  Except  in  Time,  999 

C.  Form  and  Requisites,  1001 

1.  Generally,  1001 

2.  Exception  Must  Be  Precise  and  Specific,  1003 

a.  Generally,  1003 

b.  Rule  Is  One  of  Practice  Only,  1009 

c.  Distinction  Where  Court  Prepares  or  Gives  on 

Own  Motion,  1010 

d.  What  Constitutes  Compliance  With  Rule,  1010 
(I.)    Gmsfall^,  1010 

(II.)     May  Set  Out  Court's   Language   or   Its 

Substa/nce,  1014 
(III.)     Reference  to  Instruction  by  Number,  1015 
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e.  Rules  Applied  to  Given  Instructions,  1016 
(I.)     Generally,  1016 

(II.)     Formal  Defects,  1017 
(III.)     Definitions  and  Language,  1017 
(IV.)     Measure  of  Damages,  1018 
(V.)     Charges  on  the  Evidence,  1019 

f.  Contradictions  and  Ambiguity,  1019 

g.  Rules  Applied  to  Refused  Requests,  1020 

D.     Construction  of  Exception  by  Reviewing  Court,  1021 

XIII.    INTERPRETATION  AND  CONSTRUCTION,  1021 

A.  Construed  According  to  General  Scope,  1022 

B.  Must  Be  Construed  Together,  1022 

1.  The  Rule  Stated,  1022 

2.  One  Instruction  as  Abrogating  or  Amending  Another, 

1024 

C.  Status  of  Case  Controls,  1024 

D.  Judgment  To  Be  Supported,  1025 

B.     Construction  Least  Favorable  to  Party  Requesting,  1025 
P.     Ordinary  and  Reasonable  Meaning  of  Language  Prevails, 
1025 

CBOSS-BEFEREXCES: 

Justices  of  the  Peace;  Trial; 

New  Trial;  Verdict. 

As  to  issues  to  jury,  see  the  title  ' '  Issues  in  Pleading  and  Practice. ' ' 

As  to  province  of  judge  and  jury,  see  the  title  "Province  of  Judge 
and  Jury." 

As  to  special  interrogatories  to  the  jury,  see  the    title    "Special 
Interrogatories  to  Juries." 

As  to  direction  of  verdict,  see  the  title  "Verdict." 

As  to  right  of  jury  to  use  own  knowledge,  see  the  title  "Juries 
and  Jurors." 

As  to  power  of  court  to  urge  agreement  of  jury,  see  the  title  "Juries 
and  Jurors." 

As  to  reading  or  stating  the  evidence  to  jury  after  submission  of 
the  case  to  them,  see  the  title  "Juries  and  Jurors." 
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As  to  taking  instructions  to  jury  room,  see  the  title  "Juries  and 
Jurors."  ' 

As  to  necessity  and  manner  ef  incorporating  instructions  in  bill  of 
exceptions,  see  4  Standaed  Peoc.  316,  et  seq. 

As  to  sufficiency  of  assignments  of  error  on  instructions,  see  8 
Stajstdaed  Peoc.  587,  et  seq. 

As  to  presumptions  upon  appeal  as  to  correctness  of  instructions, 
see  2  Standard  Peoc.  424. 

As  to  effect  of  erroneous  instructions  upon  appeal,  see  2  Standaed 
Peoc.  468,  et  seq. 

Instructions  as  part  of  the  record  on  appeal,  see  2  Standaed  Peoc. 
339,  358 ;  4  Standaed  Peoc.  316,  580. 

Instructions  in  particular  actions  or  proceedings,  see  the  specific 
titles. 

For  further  references  and  cross-references  see  the  index  to  this 
work,  and  the  notes  throughout  this  article. 

I.  DEFINITION  AND  PURPOSE. —  A.  Definition.^  —  Instruc- 
tions are  directions  in  reference  to  the  law  of  the  case,  enabling  the  jury 
to  better  understand  their  duty,  and  prevent  them  from  arriving  at 
erroneous  and  wrong  conclusions.^    Literally  the  word  "instructions" 


1.  What  are  instructions  within  rule 
requiring  them  to  be  in  writing,  see 
infra,  IV,  C. 

What  constitutes  instruction  within 
rules  governing  charging  on  the  facts, 
see  infra,  VI,  H,  1,  g. 

2.  Hanson  v.  Kent  &  Purdy  Paint 
Co.,  36  Okla.  583,  129  Pae.  7;  Butler 
V.  Gill,  34  Okla.  814,  127  Pac.  439; 
Leavitt  v.  Deichmann,  30  Okla.  423, 
120  Pae.  983. 

[a]  Further  Definitions. — ^In  Mc- 
Callister  v.  Mount,  73  Ind.  559,  the 
court  says:  "It  is  said  in  Bouvier's 
Law  Dictionary,  under  the  word 
'charge,'  that  an  instruction  is  'The 
exposition  of  the  court  to  the  jury  of 
those  principles  of  the  law  which  the 
latter  are  bound  to  apply  in  order  to 
render  such  a  verdict  as  will,  in  the 
state  of  facts  proved  at  the  trial  to 
exist,  establish  the  rights  of  the  part- 


ies to  the  suit.'  Again:  'The  essential 
idea  of  a  charge  is  that  it  is  author- 
itative as  an  exposition  of  the  law, 
which  the  jury  are  bound  by  their  oath 
and  by  moral  obligations  to  obey.'  In 
Hilliard  on  New  Trials,  2d.  ed.,  at  page 
255,  it  is  said:  'And  any  decision  or 
declaration  by  the  court,  upon  the  law 
of  the  case,  made  in  the  progress  of 
the  cause,  and  by  which  the  jury  are 
influenced  and  the  counsel  controlled, 
is  considered  within  the  scope  and 
meaning  of  the  term  'instructions.'  " 
See  also  Dodd  v.  Moore,  91  Ind.  522. 

[b]  "They  are  the  exposition  of 
the  principles  of  the  law  applicable  to 
the  case,  or  some  branch  or  phase  of 
the  ease."  ^Territory  v.  Kawano,  20 
Haw.  469. 

[e]  "Points,  or  reCLuests  for  charge, 
are  statements  of  the  rules  or  particular 
portions    of   t|ha   law,    which    counsel 
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May  apply  to  any  direction  given  to  the  jury  by  the  court,'  but  as  we 
shall  presently  notice  more  at  length,*  a  distinction  is  frequently  drawn 
between  instructions  proper,  given  in  the  course  of  submitting  the  is- 
sues to  the  jury,  and  remarks  of  the  court  made  during  the  progress  of 
the  trial  either  directly  to  the  jury,  or  indirectly  in  their  presence." 
B.  Object,  Purpose,  oe  Office.  —  1.  Instructions  to  Jury.  —  The 
object  or  purpose  of  a  charge  to  the  jury  is  to  present  and  explain  the 
issues  in  a  form  most  intelligible  to  them,^  and  to  guide  the  jury  to  a 
proper  disposition  of  the  case.'  Most  especially  it  is  to  inform  the  jury 
of  the  law  governing  the  case,®  or,  in  other  words,  the  purpose  is  to 
state  the  law  applicable  to  the  state  of  facts  found  by  the  jury.® 


deem  applicable  to  the  special  facts  of 
the  case.  Their  use  is,  first,  to  direct 
the  attention  of  the  judge  to  the  view 
of  the  law  which  the  parties  desire  him 
to  take,  and  secondly,  thereby  to  have 
the  jury  instructed  upon  the  principles 
which  they  ought  to  apply  in  making 
up  their  verdict,  after  they  have  as- 
certained the  facts."  Myers  v.  Kings- 
ton Ooal  Co.,  126  Pa.  582,  598,  17  Atl. 
891. 

3.  Lehman  v.  Hawks,  121  Ind.  541, 
23   N.  E.   670. 

4.  See  infra,  IV,  0;  VI,  H,  1,  g. 

5.  Ind. — ^Lawler  v.  McPheeters,  73 
Ind.  577.  Ohio.— Eeid  v.  Sycks,  27  Ohio 
St.  285.  Okla. — City  of  Guthrie  v.  Carey, 
15  Okla.  276,  81  Pac.  431. 

[a]  "What  the  court  said  prelim- 
inary to  reading  from  the  instruction 
and  from  the  Supreme  Court  report  did 
not  constitute,  in  a  legal  sense,  an  in- 
struction relating  to  the  law  and  the 
facts  in  the  casej,  but  the  matter  read 
from  the  report  was  plainly  an  in- 
struction." State  V.  Armstrong,  43 
Ore.  207,  221,  73' Pac.  1022. 

6.  Louisville  &  N.  E.  Co:  v.  King's 
Admr.,  131  Ky.  347,  115  S.  W.  196; 
Souvais  V.  Leavitt,  50  Mich.  108,  15  N.. 
W.  37. 

7.  "The  charge  delivered  by  the 
trial  court  should  have  called  the  at- 
tention of  twelve  men,  unfamiliar  with 
legal  distinctions,  to  whatever  was  nec- 
essary and  proper  to  guide  them  to  a 
right  decision  in  this  particular  case." 
Beardsley  v.  Irving,  81  Conn.  489,  71 
Atl.  580,  citing  Sturdevant's  Appeal,  71 
Conn.  392,  398,  42  Atl.  70. 

8.  Del. — State  v.  Keen,  82  Atl.  600. 
Miss.— Bangs  v.  State, '61  Miss.  363. 
N.  J. — State  V.  Be  Geralmo,  83  N.  J. 
L.  135  83  Atl.  643;  Eoe  v.  State,  45  N. 
J.  L.  49.  Okla. — Leavitt  v.  Deichmanm, 
30  Okla,  423,  120  Pac.  983,  quoted  with 
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approval  in  Butler  v.  Gill,  34  Okla.  814, 
127  Pac.  439.  Utah.— Schuyler  v.  South- 
ern Pac.  Co.,  37  Utah  581,  109  Pac.  458. 

[a]  "Instructions  are  intended  to 
give  to  the  jury  a  clear  sfciA  concise 
statement  of  the  law  governing  the 
case."  Storr  v.  James,  84  Md.  282,  290, 
35  Atll  965,  quoted  and  approved  in 
Eosenkovitz  v.  United  Eailways  &  Elec- 
tric Co.,  108  Md,  306,  70  Atl.  108. 

[b]  "The  office  of  an  instruction  is 
to  state  the  rule  of  law  applicable  and 
pertinent  to  the  matter  to  be  deter- 
mined." Kelly  V.  Chicago,  etc.  E.  Co. 
(Iowa),  114  N.  W.  536. 

[o]  "To  declare  what  Yule  or  rules 
of  law  will  be  applicable  to  any  state 
of  facts  which  may  be  found  on  the 
evidence."  Souvais  v.  Leavitt,  50  Mich. 
108,  15  N.  W.  37. 

9.  Eio  Grande,  etc.  Ey.  Co.  v.  Utah 
Nursery  Co.,  25  Utah  187,  70  Pac.  859. 

[a]  "The  province  of  instructions 
from  the  court  is  to  inform  the  jury 
what  the  law  is,  connected  with  the 
case  in  hand,  and  show  them  how  to 
apply  it  to  the  particular  facts  in- 
volved." State  V.  Levigne,  17  Nev. 
435,  30  Pac.  1084. 

[b]  "The  office  of  an  instruction  to 
the  jury  is  to  explain  the  issues,  and  to 
declare  what  rules  of  law  will  apply 
to  any  state  of  facts  which  may  be 
found  on  the  evidence."  St.  Louis  S. 
W.  E.  Co.  V.  Cleland,  50  Tex.  Civ.  App. 
499,  110  S.  W.  122. 

[c]  "The  chief  object  contemplated 
in  the  charge  of  the  judge  is  to  ex- 
plain the  law  of  the  case,  to  point  out 
the  essentials  to  be  proved  on  the  one 
side  and  the  other,  and  to  bring  into 
view  the  relations  of  the  particular  evi- 
dence adduced  to  the  particular  issues 
involved."  Bird  v.  United  States,  180 
U.  S.  356,  21  Sup.  Ot.  403,  45  L.  ed; 
570. 
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2.  Instructions  to  the  Court.  —  Where  the  court,  sitting  without  a 
jury,  receives  iustructions,  they  are  of  value  only  to  show  the  reviewing 
court  on  what  theory  the  trial  court  acted.^" 

11.  PROPRIETY  AND  NECESSITY  OP,  GENERALLY."  —  A. 
In  Chancekt  Couet.  —  1.  Generally.  —  In  submitting  issues  to  a 
jury  in  an  equity  case  neither  party  can  insist  upon  the  jury's  being 
instructed  as  the  court  is  not  bound  by  the  verdiet,^^  and  it  has  been 
said  that  instructions  have  no  place  in  such  cases, ^^  or  that  no  instruc- 
tions except  formal  ones  should  be  given.^*  It  seems  clear,  however, 
that  the  court  may  instruct  if  it  so  wishes,  and  in  some  jurisdictions 
that  is  the  accepted  praetice,^^  but  it  is  entirely  a  matter  for  the  trial 
court's  discretion  as  to  what  particular  issues  ahall  be  submitted.^* 

However,  in  some  jurisdictions,  the  right  to  trial  by  jury  is  the  same 
in  the  equity  as  in  the  law  courts  and  one  is  therefore  entitled  to  have 
the  jury  charged.^^ 

2.  Rules  Governing  Instructions.  —  "Where  instructions  are  given 
they  should  not  cover  the  whole  case  but  should  be  confined  strictly  to 


[d]  "The  office  of  the  charge  is  to 
state  clearly  and  concisely  to  the  jury 
the  issues  of  fact,  and  the  principles 
of  law  which  are  necessary  to  enable 
them  to  rightly  solve  those  issues." 
Eichman  v.  Buchheit,  128  Wis.  385,  107 
N.  W.-  325. 

[e]  "To  .  .  .  suggest  so  far  as  the 
case  may  require  it,  the  principles  of 
evidence  and  their  application."  Sou- 
vais  V.  Leavitt,  50  Mich.  108,  15  N.  W. 
37. 

[f]  "The  very  object  of  having  the 
court  give  instructions  to  the  jury  is 
to  explain  the  issues,  state  the  law  ap- 
plicable thereto,  and  suggest  the  best 
manner  of  applying  the  sworn  testi- 
mony and  the  law  toward  a  fair  and 
proper  determination  of  the  issues." 
Eio  Grande,  etc.  E.  Co.  v.  Utah  Nur- 
sery Co.,  25  Utah  187,  70  Pao.  859. 

10.  Butts  V.  Gunby  &  West,  135  Mo. 
App.  28,  115  S.  W.  493.  See  infra,  II, 
B. 

11.  In  justices  courts  see  the  title 
"Justices  of  the  Peace." 

As  affected  by  request  or  lacls  of  re- 
quest, see  infra,  III. 

Additional  instructions,  see  infra,  X. 

Cautionary  or  admonitory  instruc- 
tions generq,lly,  see  infra,  VII. 

12.  Oal.— Riley  v.  Martinelli,  97  Cal. 
575,  32  Pac.  579,  33  Am.  St.  Eep.  209, 
21  L.  E.  A.  33;  following  Hewlett  v. 
Pilcher,  85  Cal.  542,  24  Pac.  781.  See 
also  Bearger  v.  Clerdear,  9  Cal.  353; 
Eockhill  V.  Parker,  22  Cal.  App.  367, 
134  Pac.  720.    Oolo. — Saint  v.  Guerrerio, 


17  Colo.  448,  30  Pac.  335,  31  Am.  St. 
Kep.  320;  Danielson  v.  Gude,  11  Colo. 
87,  17  Pac.  283.  Mo. — Freeman  v.  Wil- 
kerson,  50  Mo.  554.  Mont. — Moss  v. 
Goodhart,  47  Mont.  257,  131  Pac.  1071. 
Pa. — Brown  v.  Parkinson,  56  Pa.  336. 

[a]  The  distinction  must  be  kept  in 
mind,  however,  between  a  pure  equity 
ease  and  a  case  which  might  have  been 
so  tried  but  is  in  fact  tried  as  an  ac- 
tion at  law.  See  Van  Vleet  v.  Olin,  4 
Nev.  95,  97  Am.  Dec.  513. 

13.  Shelton  v.  Franklin,  224  Mo.  342, 
123  S.  W.  1084,  135  Am.  St.  Eep.  537. 

14.  Moss  V.  Goodhart,  47  Mont.  257, 
131  Pac.  1071. 

15.  Okla.— Galer  v.  Berrian,  43  Okla. 
303,  140  Pac.  155.  S.  D.— Niles  v.  Lee, 
31  S.  D.  S34,  140  N,  W.  259..  Va. 
Snouffer's  Admr.  v.  Hansbrough,  79  Va. 
166. 

[ai]  "Upon  the  same  principle,  as 
the  intervention  of  a  jury  would  be 
nugatory  unless  the  court  summoning 
them  had  the  power  to  decide  all  ques- 
tions of  law  arising  upon  the  facts  of- 
fered in  evidence,  and  the  competency 
of  the  evidence  offered  to  prove  any 
fact  involved  in  the  issues,  it  results 
that  the  court  would  have  the  right  to 
instruct  the  jury,  and  to  admit  or  ex- 
clude the  evidence  offered."  Barth  v. 
Eosenfeld,  36  Md.  604,  614. 

16.  Carlisle  v.  Foster,  10  Ohio  St. 
198.  See  the  title  "Issues  in  Pleading 
and  Practice." 

17.  See  Ga.  Code,  1911,  §5422.  And 
see  Doggett  v.  Simms,  79  Ga.  253,  4  S. 
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the  issues  submitted  to  the  jury,^'  and  care  must  be  taken  not  to  change 
the  issues  by  the  instructions.^^ 

B.  CouET  Sitting  Without  a  Jury.  —  Where  the  court  is  sitting 
without  a  jury,  formal  instructions  as  to  an  imaginary  jury  are  mani- 
festly out  of  place/"  but  in  some  jurisdictions  the  formal  demand  that 
the  principles  of  law  involved  in  the  case  be  declared  by.  the  court  are 
sometimes  called  "instructions  to  the  court. "^^ 

C.  Jury  Judges  of  Law  and  Fact.  —  1.  Generally.  —  Although 
there  are  earlier  cases  to  the  contrary  it  seems  now  settled  that  at 
common  law  the  jury  are  not  judges  of  the  law  as  well  as  the  fact  in 
criminal  cases. ^^  By  constitutional  enactment  or  by  statute,  the  jury, 
in  many  jurisdictions,  usually  in  criminal  cases  generally,^^  or  in 


B.  909;  Adkins  v.  Hutchings,  79  Ga. 
260,  4  S.  E.  887.  See  also  Ely  v.  Early, 
94  N.  O.  1. 

18.  Oal. — Dominguez  v.  Dominguez, 
7  Gal.  424.  Ind.— Swales  v.  Grubbs,  126 
Ind.  106,  25  N.  E.  877;  Farmen  Bank 
V.  Butterfield,  100  Ind.  229.  Kan. 
Stiekel  v.  Bender,  37  Kan.  457,  15  Pae. 
580.  Ohio.— Carlisle  v.  Eoster,  10  Ohio 
St.  198.  Va.— Snoufeer 's  Admr.  v. 
Hansbrough,  79  Va.  166. 

19.  Instructions  considered  and  held 
not  to  violate  this  rule.  See  Hoobler  v. 
Hoobler,  128  111.  645,  21  N.  E.  571. 

20.  "If  counsel,  when  a  case  is 
tried  by  the  court  without  a  jury,  de- 
sire to  present  for  consideration  cer- 
tain points  of  law  as  applicable  to  the 
facts  established  or  sought  to  be  es- 
tablished, upon  which  the  court  might 
be  called  to  charge  a  jury,  were  there 
a  jury  in  the  case,  the  proper  course 
is  to  present  them  in  the  form  of  prop- 
ositions, preceding  them  with  a  state- 
ment that  counsel  makes  the  follow- 
ing points,  or  counsel  contends  as  fol- 
lows." Touchard  v.  Grow,  20  Cal.  150, 
163,  81  Am.  Dee.  108. 

21.  See  Eichardson  v.  Anderson,  109 
Md.  641,  72  Atl.  485,  130  Am.  St.  Rep. 
543,  25  L.  E.  A.  (N.  S.)  393.  See  in- 
fra, I,  B,  2. 

As  to  the  consideration  of  these  de- 
mands, see  the  title  "Trial." 

[a]  These  declarations  "are  in  the 
nature  of  instructions,  being  declara- 
tions of  law  upon  the  facts  therein  hy- 
pothetically  stated,  and  to  be  found." 
Kostuba  V.  Miller,  137  Mo.  161,  38  S. 
"W.  946. 

22.  For  an  exhaustive  discussion  of 
this  whole  doctrine,  see  State  v.  Burpee, 
65  Vt.  1,  25  Atl.  964  (which  distinctly 
overrules  the  earlier  oases  laying  down 
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the  contrary  doctrine);  State  v.  Mc- 
Donnell, 32  Vt.  491;  State  v.  Croteau, 
28  Vt.  14,  54  Am.  Dec.  90;  State  v.  Wil- 
kinson, 2  Vt.  480,  21  Am.  Dee.  560.  See 
also  Sparf  v.  United  States,  156  TJ.  S. 
51,  15  Sup.  Ot.  273,  39  L.  ed.  343,  where- 
in the  majority  of  the  court  repudiate 
the  doctrine,  but  there  is  an  exhaustive 
dissenting  opinion. 

[a]  Other  cases  holding  that  the 
jury  are  not  judges  of  the  law  in  the 
absence  of  statute  are:  U.  S. — 'United 
States  V.  Battiste,  2  Sumn.  240,  24  Fed. 
Gas.  No.  14,545.  Ala. — Washington  v. 
State,  63  Ala.  135,  35  Am.  Eep.  8.  Ark. 
Sweeney  v.  State,  35  Ark.  585.  Cal. 
People  V.  Ivey,  49  Gal.  56.  Del.— State 
V.  Jeandell,  5  Harr.  475.  Ky. — Montee 
V.  Com.,  3  J.  J.  Marsh.  132.  Me. — State 
V.  Wright,  53  Me.  328.  Mass. — Com.  v. 
Porter,  10  Met.  263.  Mich. — Hamilton 
V.  People,  29  Mich.  173.  Minn.— State 
V.  Eheams,  34  Minn.  18,  24  N.  W.  302. 
Miss. — ^Williams  v.  State,  32  Miss.  389, 
66  Am.  Dec.  615.'  Neb. — Parrish  v. 
State,  14  Neb.  60,  15  N.'W.  357.  N.  H. 
Lord  V.  State,  16  N.  H.  325,  41  Am. 
Dec.  729.  N.  Y.— DufCy  v.  People,  26 
N.  Y.  588.  Pa.— Com.  v.  McManus,  143 
Pa.  64,  21  Atl.  1018,  22  Atl.  761,  14  L. 
E.  A,  89. 

23.  Ga. — Const,  art.  1,  §2,  par.  1. 
See  also  Penal  Code,  1911,  §1059;  Vance 
V.  State,  128  Ga.  661,  57  S.  E.  889.  lU. 
Kurd's  St.,  1909,  ch.  38,  §431.  See  also 
People  V.  Gampbell,  234  111.  391,  84  N. 
E.  1035,  123  Am.  St.  Eep.  107;  Juretich 
V.  People,  232  111.  484,  79  N.  E.  181; 
Fisher  V.  People,  23  111.  218;  Sehnier  v. 
People,  23  111.  11.  Ind.— Gonst.  art.  1, 
§20.  See  also  Bridgewater  v.  State,  153 
Ind.  560,  55  N.  E.  737;  Nuzum  v.  State, 
88  Ind.  599;  McCarthy  v.  State,  56  Ind. 
203;  Lynch  v.  State,  9  Ind.  541.    Md. 
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criminal    libel   cases,^*    are    made    judges    of    both    law    and    fact. 
Statutes  in  some  states  have  been  construed  as  not  conferring  upon 
the  jury  the  exclusive  right  to  judge  the  law.^^ 


Const.,  art.  XV,  §5.  See  also  Coehran 
V.  State,  119  Md.  539,  87  Atl.  400;  Diek 
V.  State,  107  Md.  11,  68  Atl.  286;  Beard 
V.  State,  71  Md.  275,  17  Atl.  1044,  17 
Am.  St.  Eep.  536,  4  L.  B.  A.  675;  Frank- 
lin V.  State,  12  Md.  236.  Tenn. — Const., 
art.  1,  §19.  And  see  Ford  v.  State,  101 
Tenn.  454,  47  S.  W.  703,  reviewing 
many  Tennessee  cases  and  concluding: 
"We  have  no  case  going  so  far  as  to 
say,  in  the  face  of  the  constitutional 
provision,  that  juries  are  not  judges  of 
the  law  (in  some  form),  however  vague 
it  may  have  been  made  as  a  rule  in 
fact,  and  this  court  will  go  no  fur- 
ther." 

24.    Libel     Cases     Generally. — Colo. 

Const.,  art.  2,  §10.  See  also  Hazy  v. 
"Woitke,  23  Colo.  556,  48  Pae.  1048;  Ee- 
publiean  Pub.  Co.  v.  Miner,  12  Colo.  77, 
20  Pae.  845.  Mich.— Const.,  art.  VI, 
§25.  See  also  Thibault  v.  Sessions,  101 
Mich.  279,  59  N.  W.  624.  Mo.— Const., 
art.  2,  §14.  "In  all  suits  and  prosecu- 
tions for  libel  the  truth  thereof  may 
be  given  in  evidence,  and  the  jury,  un- 
der direction  of  the  court,  shall  deter- 
mine the  law  and  the  fact."  This 
section  has  been  construed  to  make  the 
jury  judges  of  the  law  as  well  as  fact 
in  both  civil  and  criminal  eases.  See 
Heller  v.  Pulitzer  Pub.  Co.,  153  Mo.  205, 
54  S.  W.  457.  Compare  McCloskey  v. 
Pulitzer  Pub.  Co.,  152  Mo.  339,  53  S. 
W.  1087.  See  also  Arnold  v.  Jewett,  125 
Mo.  241,  28  S.  W.  614;  State  v.  Arm- 
strong, 106  Mo.  395,  16  S.  W.  604,  27 
Am.  St.  Rep.  361.  Mont. — Const.,  art. 
ni,  §10,  Code  Crim.  Proc,  1907,  §9305. 
See  also  Paxtou  v.  Woodward,  31  Mont. 
195,  78  Pae.  215,  107  Am.  St.  Eep.  416; 
King  V.  Lincoln,  26  Mont.  157,  66  Pae. 
836;  Murray  v.  Heinze,  17  Mont.  353, 
42  Pae.  1057,  43  Pae.  714.  S.  D.— Const., 
art.  VI,  §5.  See  also  Eoss  v.  Ward,  14 
S.  D.  240,  85  N.  W.  182,  86  Am.  St. 
Eep.  746.  Wyo.— Const.,  art.  I,  §20. 
See  also  In  re  McDonald,  4  Wyo.  150, 
33  Pae.   18. 

[a]  In  Criminal  Iiibel  Cases. — Cal. 
Penal  Code,  §§251,  1125.  See  also  Peo- 
ple V.  McDowell,  71  Cal.  194,  11  Pae. 
868.  Idaho.— Rev.  Codes,  1908,  §7884. 
la. — Code,  1897,  §5091  (construed  to  ap- 
ply   only    to    criminal    prosecutions); 


Forshee  v.  Abrams,  2  Iowa  571.  See 
also  State  v.  Conable,  81  Iowa  60,  46 
N.  W.  759.  Kan.— Gen.  St.,  1909,  §2778. 
See  also  State  v.  Whitmore,  53  Kan. 
343,  36  Pae.  748,  42  Am.  St.  Eep.  288; 
In  re  Lowe,  46  Kan.  255,  26  Pae.  749; 
State  V.  Verny,  36  Kan.  416,  13  Pae. 
838;  State  v.  Zimmerman,  31  Kan.  85, 
1  Pae.  257.  Minn. — Rev.  Laws,  1905, 
§§4745,  5363.  See  also  State  v.  Ford,  82 
Minn.  452,  85  N.  W.  217.  N.  J.— Const., 
art.  I,  §5.  See  also  Eoesel  v.  State,  62  N. 
J.  L.  216,  41  Atl.  408;  Benton  v.  State, 
59  N.  J.  L.  551,  36  Atl.  1041;  Drake  v. 
State,  53  N.  J.  L.  23,  20  Atl.  747.  S.  O. 
Const.,  art.  I,  §21.  See  also  State  v. 
Brock,  ^1  S.  C.  141,  39  S.  E.  359;  State 
V.  Syphrett,  27  S.  C.  29,  2  S.  E.  624,  13 
Am,  St.  Rep.  616. 

[a]  In  Montgomery  v.  State,  11  Ohio 
424,  the  existence  in  the  constitution  of 
1802  of  a  provision  making  the  jury 
judges  of  both  law  and  fact  in  indict- 
ments for  libel  is  held  to  negative  that 
right  in  other  prosecutions.  The  Con- 
stitution of  1851  does  not  contain  any 
such  provision.  See  also  Adams  v. 
State,  29  Ohio  St.  412. 

25.  Connecticut.  —  Gen.  St.,  1902, 
§1516,  reads:  "The  court  shall  state 
its  opinion  to  the  jury  upon  all  ques- 
tions of  law  arising  in  the  trial  of  a 
criminal  cause,  and  submit  to  their 
consideration  both  the  law  and  the 
facts  without  any  direction  how  to  find 
their  verdict."  In  State  v.  Gannon, 
75  Conn.  206,  52  Atl.  727,  it  is  held 
that  this  does  not  make  the  jury  judges 
of  the  law  as  well  as  the  facts,  review- 
ing and  disapproving  so  much  of  earlier 
decisions  as  may  seem  to  hold  the 
contrary.  Compare  State  v.  Buckley, 
40  Conn.  246. 

[a]  Louisiana. — Construing  Rev.  St., 
1880,  it  is  held  that  though  the  jury 
are  the  judges  of  the  law  and  evi- 
dence they  are  not  the  exclusive  judges. 
See  State  v.  Tisdale,  41  La.  Ann.  338, 
341,  6  So.  579,  following  State  v.  Ford, 
37  La.  Ann.  443,  465,  and  State  v. 
Johnson,  30  La.  Ann.   904. 

[b]  Massachusetts.— (1)  "The  jury 
shall  try,  according  to  established 
forms  and  principles  of  law,  all  crim- 
inal   eases   which     are     committed    to 
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2.  Effect  Upon  Right  or  Duty  To  Instruct.  —  The  effect  of  these 
provisions  in  so  far  as  respects  the  duty  of  the  jury  to  follow  the 
court's  instructions  is  treated  ejsewhere  in  this  article.^®  The  province 
of  the  court  to  instruct  remains  the  same  notwithstanding  the  pro- 
vision,^' that  is  to  say,  a  constitutional  provision  does  not  inhibit  the 
court  from  instructing,"®  nor  does  a  statute  making  the  jury  judges 
of  the  law."° 

The  court  should  give  a  proper  instruction  requested  at  the  proper 
time,'"  though  it  has  been  held  to  be  discretionary  with  the  court 
whether  or  not  it  will  instruct  the  jury.'^  Some  courts  hold  that  on 
proper  request  the  court  should  instruct  the  jury  that  it  has  the  right 
to  determine  the  law  and  the  facts,'"  or  that  the  right  of  the  judge  to 


them,  and,  aftel-  having  received  the 
instructions  of  the  court,  shall  decide, 
in  their  discretion,  by  a  geiieral  ver- 
dict, both  the  fact  and  the  law  in- 
volved in  the  issue,  or  they  niay,  at 
their  election,  find  a  special  verdict." 
In  Com.  V.  Anthes,  5  Gray  (Mass.)  185, 
the  court  were  divided  as  to  whether 
the  statute  in  terms  made  the  jury  the 
exclusive  judges  of  the  law  but  a 
majority  held  that  if  it  did  it  was  un- 
constitutional. Mass.  Eev.  Laws,  1902, 
ch.  219,  §13.  (2)  In  Com.  v.  Marzyn- 
ski,  149  Mass.  68,  21  N.  B.  228,  the 
court  approved  instructions  to  the 
effect  that  the  jury  must  follow  the 
court's  charge  as  to  the  law,  saying 
that  was  "in  accordance  with  the  law 
laid  down  in  Commonwealth  v.  Apthes, 
5  Gray  185,  which  has  ever  since  bepn 
the  settled  law  of  this  Commonwealth. ' ' 
[c]  Pemisylvaqiq,. — ^In  Com.  v.  Mc- 
Manus,  143  Pa.  64,  21  Atl.  1018,  22 
Atl.  761,  14  L.  E.  A.  89,  Mr.  Justice 
Miller  in  a  concurring  opinion,  reviews 
the  entire  matter  and  concludes  that 
neither  at  common  law  nor  under  the 
Pennsylvania  constitution  is  the  deter- 
mination of  the  law  any  part  of  the 
jury's  duty. 

26.  See  infra,  XI. 

27.  Deal  v.  State,  140  Ind.  354,  39 
N.  E.  930. 

28.  Md.— Cochran  v.  State,  119  Md. 
539,  87  Atl.  400;  Beard  v.  State,  71  Md. 
275,  17  Atl.  1044,  17  Am.  St.  Eep.  536, 
4  L.  E.  A.  675;  Pranklin  v.  State,  12 
Md.  236.  Mo. — Jones  v.  Murray,  167 
Mo.  25,  66  S.  W.  981.  S.  O.— State  v. 
Syphrett,  27  S.  C.  29,  2  S.  E.  624,  13 
Am.   St.   Eep.   616. 

[a]  Approve^  Instruction  In  Libel 
Case. — "  'In  passing  upon  this  libel,  it 
is  entirely  your  province  to  say  whether 
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or  not  it  is  a  libel.  You  have  heard 
the  State  constitution  on  the  subject 
of  prosecutions  for  libel  several  times, 
and  I  will  not  repeat  them.  You  will 
remember  at  the  end  it  says  that  the 
jury  shall  be  the  judges  of  the  law  and 
the  fact,  and  so  I  do  not  need  express 
to  you  any  opinion  as  to  whether  or 
not  this  paper, — this  article  which  is 
set  out, — ^is  libelous  or  not.  It  is  for 
you  to  say  and  you  alone.'  "  Benton 
V.  State,  59  N.  J.  L.  551,  36  Atl,  1041, 
faUowing  Drake  v.  State,  53  N.  J.  L. 
23,  20  Atl.  747. 

29.  State  v.  Heaoock,  106  Iowa  191, 
76  N.  W.  654;  State  v.  Eice,  56  Iowa 
431,  91  N.  W.  343. 

30.  Leuder  v.  People,  6  111.  App.  98; 
Parker  v.  State,  136  Ind.  284,  35  N.  E. 
1105. 

31.  Cochran  v.  State,  119  Md.  539, 
87  Atl.  400;  Forwood  v.  State,  49  Md. 
531;  Broil  V.  State,  45  Md.  356; 
Wheeler  v.  State,  42  Md.  563. 

32.  HI.— People  v.  Campbell,  234  111. 
391,  84  N.  E.  1035;  Spies  v.  People,  122 
111.  1,  12  N.  E,  865,  17  N.  E.  898,  3 
Am.  St.  Eep.  320;  Schnier  v.  People, 
23  111.  11.  Ind.— Bridgewater  v.  State, 
153  Ind.  560,  55  N.  E.  737;  Fowler  v. 
State,  85  Ind.  538;  McCarthy  v.  State, 
56  Ind.  203.  Term.— Ford  v.  State,  101 
Tenn.  454,  47  S.  W.  703;  Harris  v.  State, 
7  Lea  538;  McGowan  v.  State,  9  Yerg. 
184. 

[a]  Louisiana. — State  v.  Vinson,  37 
La.  Ann.  792;  State  v.  Ford,  37  La. 
Ann.  443,  465.  These  decisions  were 
under  art.  168  of  the  Constitution  of 
1879  which  read:  "The  jury  in  all 
criminal  cases  shall  be  the  judges  of 
the  law  and  of  the  facte  on  the  ques- 
tion of  guilt  or  innocence,  having  been 
charged   as   to   the   law  'applicable    to 
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state  his  own  views  of  the  law  is  dependent  upon  his  also  informing 
the  jury  that  they  are  free  to  adopt  their  own  independent  judgment.''^ 
He  is  not  required,  however,  to  instruct  them  that  they  may  disregard 
his  instructions,'*  though  within  proper  limits  this  may  be  done,''' 
and  it  is  not  prejudicial  to  the  defendant  in  a  criminal  case  so  to  do.=^ 
The  court  should  not  by  denunciation  impair  the  jury's  right  to 
judge  of  the  law,"  or  so  word  its  instruction  as  to  take  away  the  jury's 
entire  freedom  as  judges  of  the  law  and  facts,  by  imposing  restrictions 
not  contemplated  by  the  constitution.'^     Nor  should  he  so  state  the 


the  case  by  the  presiding  judge."  See 
also  State  v.  Saliba,  18  La.  Ann.  35; 
State  V.  Jurche,  17  La.  Ann.  71. 

[b]  In  Mitchell  v.  Bradstreet  Co., 
116  Mo.  226,  22  S.  "W.  358,  724,  38  Am. 
St.  Eep.  592,  20  L.  R.  A.  138,  it  was 
held  that  the  court  need  not  so  in- 
struct in  the  absence  of  a  request. 
This  holding  is  approved  in  Heller  v. 
Pulitzer  Pub.  Co.,  153  Mo.  205,  54 
S.  W.  457,  and  in  Jones  v.  Murray,  167 
Mo.  25,  53,  66  S.  W.  981,  it  is  sug- 
gested that  "because  of  the  character 
and  scope  of  the  various  excusatory 
and  mitigating  pleas  that  may  be  in- 
terposed, it  is  the  more  necessary  that 
the  court  should  properly  and  carefully 
advise  the  jury  as  to  the  law." 

33.  In  Dick  v.  State,  107  Md.  11,  68 
Atl.  286,  this  is  said  to  be  too  well 
settled  in  this  state  to  require  the 
production  of  authority.  See  also 
Beard  v.  State,  71  Md.  275,  17  Atl. 
1044,  17  Am.  St.  Eep.  536,  4  L.  R.  A. 
675.  ■ 

34.  "The  mere  request  for  such  an 
instruction  savors  of  disrespect .  for  the 
court;  the  giving  of  it  tends  to  de- 
grade the  court,  and  to  bring  it  into 
contempt."  Bridgewater  v.  State,  153 
Ind.  560,  55  N.  B.  737. 

35.  Cochran  v.  State,  119  Md.  539, 
87  Atl.  400;  Beard  v.  State,  71  Md. 
275,  17  Atl.  1044,  17  Am.  St.  Eep.  536, 
4  L.  E.  A.  675. 

[a]  Approved  Form. — "You  are  the 
judges  of  the  law  and  the  evidence, 
and  of  what  facts  are  proved  and 
what  facts  are  not  proved.  It  is  the 
duty  of  the  court  to  instruct  you  in 
the  law,  but  his  instructions  are  ad- 
visory only,  and  you  may  disregard 
them  and  determine  the  law  for  your- 
selves. Likewise,  the  decisions  of  the 
Supreme  Court  read  to  you  by  the  de- 
fendant are  not  binding  upon  you,  but 
you  may  disregard  them,  and  determine 
yourselves  what  the  law  is."    Fowler 


V,  State,  85  Ind.  538,  following  Keiser 
V.  State,  83  Ind.  234. 

[b]  Disapproved  as  Giving  Too 
Much  Liberty  to  Jury. — "Your  right 
to  determine  the  law  of  the  case  for 
yourselves,  goes  to  this  extent  that, 
even  if  all  the  facts  alleged  in  the 
indictment  are  established  by  the  evi- 
dence beyond  a  reasonable  doubt,  you 
have  still  the  right  to  determine 
whether  or  not  such  facts,  when  so  es- 
tablished, constitute  a  public  offense 
under  the  laws  of  this  state,  and  if 
you  determine  that  they  do  not,  you 
have  the  right  to  acquit  the  defend- 
ant. You  are  not  bound  by  the  in- 
structions given  by  the  court  as  to  the 
law,  but  are  at  liberty  to  disregard 
such  instructions  if  you  see  fit  to  do 
so,  and  determine  the  law  for  your- 
selves." Aside  from  giving  a  too  lib- 
eral construction  of  the  constitutional 
provision  this  instruction  is  faulty  in 
intimating  that  the  jury  may  disregard 
all  law  at  their  mere  discretion.  An- 
derson V.  State,  104  Ind.  467,  4  N.  B. 
63,  5  N.  E.  711, 

36.  Walker  v.  State,  136  Ind.  663, 
36  N.  B.  356. 

37.  It  was  therefore  error  for  the 
court  to  charge  that  the  defense,  if 
successful,  would  in  his  judgment  be 
based  on  the  violation  of  the  juror's 
oaths  and  that  he  was  "constrained  to 
warn  them  that  to  acquit  the  prisoner 
on  such  a  ground,  that  ignorance  of 
the  existence  of  a  law  is  a  good  ex- 
cuse for  its  violation,"  would  be  a 
violation  of  their  oaths  as  jurors. 
Dickens  v.  State,  30  Ga.  383. 

[a]  So  where  the  rule  has  been 
adopted  as  a  rule  of  law  the  court 
should  not  allude  to  the  rule  in  terms 
of  disrespect.  State  v.  McDonnell,  32 
Vt.  491. 

38.  Disapproved  as  Improperly 
Binding  Jury. — ' '  The  jury  in  a  criminal 
cause,  are  the  judges  of  the  law  and 

Vol.  XIII 


716 


IN8TBUCTI0NS 


proposition  as  to  relieve  the  jury  of  responsibility.^^  But  obviously, 
the  extent  to  which  the  court  may  or  should  instruct  the  jury  as  to  its 
duty  to  follow  the  instructions  given,  depends  very  largely  upon  the 
rule  in  the  particular  jurisdiction  as  to  how  far  the  jury  are  bound 
by  the  instructions.*"  And  manifestly,  in  those  jurisdictions  where 
they  are  not  allowed  to  disregard  the  court's  instructions,  it  is  not 
error  for  the  court  to  refuse  a  request  couched  in  language  which 
expressly  or  impliedly  gives  them  that  right." 

Bequests  which  state  the  limitations  correctly  should  be  given.*^ 


the  evidence.  The  jurors  are  not 
authorized  to  make  a  law  for  each  case, 
but  must  decide  it  according  to  the 
law  as  it  is.  If  the  court  instruct 
the  jury  truly  and  fully  as  to  the  law, 
the  jurors  must  be  governed  by  the 
instructions.  If  the  court  does  not  do 
thiq,  the  jury  may  disregard  the  :in- 
_structions."  McDonald  v.  State,  63 
Ind.   544. 

[a]  In  Schuster  v.  State,  178  Ind. 
320,  99  N.  B.  422,  it  was  held  re- 
versible error  to  use  these  words.  "If 
they  can  each  say  upon  their  oath  that 
they  know  the  law  better  than  the 
court  itself.  But  before  assuming  so 
solemn  a  responsibility,  they  should  be 
assured  that  they  are  not  acting  from 
caprice  or  prejudice,  that  they  are  not 
controlled  by  their  will  or  their  wis- 
dom, but  from  a  deep  and  confident 
conviction  that  the  court  is  wrong  and 
that  they  are  right.  Before  saying 
this,  upon  their  oath,  it  is  their  duty 
to  reflect  whether  from  their  study  and 
experience  they  are  better  qualified  to 
judge  the  law  than  the  court.  If  under 
all  these  circumstances,  they  are  pre- 
pared to  say  that  the  court  is  wrong  in 
the  exposition  of  the  law,  the  con- 
stitution and  the  statute  has  given 
them  the  right." 

39.  After  giving  the  rule  correctly 
the  court  added  that  if  they  should 
disregard  the  instructions  and  mistake 
the  law  to  the  prejudice  of  the  prisoner 
it  would  be  the  court's  duty  to  set 
aside  the  verdict.  This  was  reversible 
error.    Falk  v.  People,  42  111.  331. 

40.  See  infra,  XI. 

41.  So  in  Brown  v.  State,  40  Ga.  689, 
a  general  request  to  charge  that  the 
jury  were  judges  of  both  law  and  fact 
was  held  properly  modified  by  the  ad- 
dition, "This  does  not  mean  that 
jurors  may  do  as  they  please  or  dis- 
regard the  charge  of  the  Court;  it  does 
not   authorize   them   to   say,   that   the 
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judgment  of  the  Court  in  refusing  to 
quash  the  indictment  was  wrong.  If 
the  Court  errs  in  its  rulings  or  charges 
the  parties  may  except,  but  if  the  jury, 
after  they  retire,  should  disregard  or 
set  aside  the  charge",  the  parties  would 
be  without  a  remedy.  Being  judges 
of  the  law  and  fact  means  principally 
that  the  jury  cannot  in  criminal  cases 
return  a  special  verdict,  that  their  ver- 
dict must  be  general,  either  guilty  or 
not  guilty,  and  for  this  purpose  jurors 
are  judges  of  the  law  and  fact."  See 
also  Berry  v.  State,  105  Ga.  683,  31 
S.  E.  592;  Edwards  v.  State,  53  Ga.  • 
428. 

[a]  In  State  v.  Tisdale,  41  La.  Ann. 
338,  6  So.  579,  following  State  v.  Ford, 
37  La.  Ann.  443,  it  is  held  that  hav- 
ing read  the  statute  inferring  the 
power  the  court  need  not  further  state 
that  the  jury's  power  was  "  exclusive. " 

42.  Approved  Form  in  Illinois. — (1) 
"  'The  court  instructs  the  jury,  for 
the  defense,  that  the  jury  are  the  sole 
judges  of  the  law,  as  well  a^  the  facts 
in  the  case.'  .  .  .  'But  the  jury  are 
further  instructed,  that  it  is  the  duty 
of  the  jury  to  accept  and  act  upon 
the  law  as  laid  down  to  you  by  the 
court,  unless  you  can  say,  upon  your 
oaths,  that  you  are  better  judges  of 
the  law  than  the  court,  and  if  you  can 
say,  upon  your  oaths,  that  you  are  bet- 
ter judges  of  the  law  than  the  court, 
then  you  are  at  liberty  to  so  act.'  " 
This  was  said  in  Mullinix  v.  People,  76 
III.  211,  to  be  "eminently  just  and 
proper,"  following  Fisher  v.  People,  23 
111.  218,  and  Schnier  v.  People,  23  111. 

II.  (2)    In   People   v.   Campbell,   234 

III.  391,  84  N.  E.  1035,  123  Am.  St. 
Bep.  107,  an  instruction  in  practically 
the  same  form  is  upheld,  and  Juretich 
V.  People,  223  111.  484,  79  N.  E.  181, 
is  explained  as  not  intended  to  overrule 
what  was  said  in  Schnier  v.  People,  23 
111.  11.    See  also  Spies  v.  People,  122 
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And  the  effect  of  the  provisions  is  not  to  cure  errors  in  the  instructions 
as  given.*^ 

III.  REQUESTS  FOR  INSTRUCTIONS."  — A.  Necessity.*^  —  1. 
Right  of  Court  To  Instruct  on  Own  Motion.  —  In  the  absence  of  ex- 
press statutory  prohibition  the  court  has  a  right  to  give  proper  in- 
structions though  none  has  been  requested.*^  Indeed,  the  right  of 
the  judge  to  charge  the  jury  has  been  said  to  be  one  of  the  essential 
elements  of  a  jury  trial,*^  and  the  court  may  usually  frame  its  own 
instructions  or  act  on  the  suggestion  of  counsel.*^  In  at  least  one  juris- - 
diction,  however,  the  statute  expressly  forbids  the  giving  of  an  in- 
struction except  upon  request.*^ 


111.  1,  12  N".  E.  865,  17  N.  E.  898,  3 
Am.  St.  Eep.  320;  Falk  v.  People,  42 
111.  331. 
~  [a]  Approved  Form  in  Tennessee. 
"The  jury  are  the  judges  of  the  facts 
and  the  law  as  it  applies  to  the  facts. 
In  making  up  their  verdict  they  are  to 
consider  the  law  in  connection  with  the 
facts,  but  the  court  is  the  proper  source 
from  which  they  are  to  get  the  law. 
In  other  words  they  are  judges  of  the 
law  as  well  as  the  facts,  under  the 
direction  of  the  Comrt."  Harris  v.  State, 
7  Lea  538,  following  McGowan  v.  State, 
9  Yerg.  184,  195.  Compare  also  Ford 
V.  State,  101  Tenn.  454,  47  S.  W.  703, 
where  the  court  distinguishes  between 
the  clauses  "as  it  applies  to  the  facts" 
and  "applicability  of  the  law." 

[b]  Approved  Form  in  Louisiana. 
"The  Constitution  of  this  State  makes 
jurors  the  judges  of  the  law  as  well 
as  of  the  facts  in  criminal  cases;  but 
while  this  is  so,  I  charge  you  that  it 
is  your  sworn  duty  to  follow  the  law 
given  to  you  by  the  court,  and  you 
are  not  the  judges  to  the  extent  claimed 
by  counsel.  The  very  moment  you  feel 
that  the  law  expounded  in  this  charge 
is  the  law  of  this  case  your  oaths  com- 
pel you  to  apply  it  to  the  facts,  and 
though  you  have  the  physical  power  to 
disregard  it  you  cannot  do  so  without 
violating  your  oaths.  In  taking  the 
law  from  the  court,  you  incur  no  re- 
sponsibility; in  disregarding  it,  your 
error  is  without  remedy.  But  on  the 
other  hand,  misstatements  of  the  law 
by  the  court  to  the  prejudice  of  these 
accused  may  be  excepted  to  by  their 
counsel,  and  its  correctness  passed  upon 
by  a  higher  tribunal.  Your  oath  binds 
you  to  rest  your  verdict  on  the  law 
and  the  evidence. ' '  State  v.  Ford,  37 
La.  Ann.  443,  fallowed  in  State  v.  Tis- 
dale,  41  La.  Ann.  338,  6  So.  579. 


43.  Mont.— Paxton  v.  Woodward,  31 
Mont.  195,  78  Pae.  215,  107  Am.  St. 
Eep.  416.  S.  C— State  v.  Syphrett,  27 
S.  a  29,  2  S.  E.  624,  13  Am.  St.  Eep. 
616.  Tenn.— Ford  v.  State,  101  Tenn. 
454,  47  S.  W.  703. 

[a]  Same  rule  applied  where  statute 
makes  jury  judges  of  the  law.  State  v. 
Lomack,  180  Iowa  79,  106  N.  W.  386; 
State  V.  Heacock,  106  Iowa  191,  76 
N.  W.  654;  State  v.  Eice,  56  Iowa  431, 
9  N.  W.  343. 

44.  Eequest  to  reduce  to  writing, 
see  infra,  IV,  A. 

45.  As  to  necessity  for  requests  for 
particular  instruction  see  infra,  the 
discussion,  the  particular  instruction, 
as  VI,  H,  5  and  6;  VII;  X. 

46.  G-a. — Parker    v.    Georgia  Pacific 

E.  Co.,  83  Ga.  539,  10  S.  E.  233.  III. 
City  of  Chicago  v.  Keefe,  114  111.  222, 
2  n:  E.  267,  55  Am.  Eep.  860.  Md. 
Thistle  V.  Frostburg  Coal  Co.,  10  Md. 
129.  Nev.— State  v.  Burns,  8  Nev.  251. 
Va. — Gwatkin  v.  Com.,  9  Leigh  678,  33 
Am.  Dec.  264. 

[a]  If  the  jury  have  been  correctly 
instructed  accused  cannot  complain 
merely  because  the  practice  is  not  to 
charge  unasked.  Dejarnette  v.  Com.,  75 
Va.  867. 

[b]  It  is  rather  the  duty  of  the 
court  to  instruct,  than  error  for  it  to 
do  so  without  any  specific  request. 
Stumps  V.  Kelley,  22  111.  140. 

47.  Baker  v.  Newton,  27  Okla.  436, 
112  Pac.  1034. 

48.  Zolawenski  v.  Aberdeen,  72 
Wash.  95,  129  Pac.  1090. 

[a]  Unless  possibly  in  jurisdictions 
where  the  court  must  follow  the  exact 
language    of    requests,    see    infra.   III, 

F,  3. 

49.  See  Miss.  Code,  1906,  §793,  as 
construed  by  Johnson  v.  State,  78  Miss. 
627,   29  So.   515;    Gilbert  v.   State,    78 
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2.  Duty  of  Court  To  Instruct  on  Own  Motion.^"  —  In  many  juris- 
dictions it  is  held  to  be  the  duty  of  the  court  to  instruct  the  jury 
though  no  motion  to  do  so  nor  request  for  specific  instructions  has  bepn 
made,^^  a  distinction  being  sometimes  drawn  between  civil  and  crim- 


Miss.  300,  29  So.  477;  Bangs  v.  State, 
61  Miss.  363;  Watkins  v.  State,  60  Miss. 
323;  Edwards  v.  State,  47  Miss.  581. 

[a]  The  judge  cannot  accomplish 
this'  indirectly  in  the  guise  of  modify- 
ing instructions,  if  in  fact  the  instruc- 
tions have  been  prepared  by  him  and 
handed  to  the  district  attorney  and 
handed  back  by  the  latter  as  a  re- 
quest.   Watkins  v.  State,  60  Miss.  323. 

50.  See  also  infra,  VI,  G,  1. 
Failure   of  court  to  give  both  sides 

of  controversy,  see  infra,  VI,  G,  2,  d, 

(^^)- 

Necessity  that  court  instruct  on  fail- 
ure of  defendant  to  testify,  see  infra. 
VI,  H,  5,  j,  (III). 

Cautionary  Instructions.  —  Duty  to 
give,  see  infra,  VII. 

51.  Ga.— Gay  v.  State,  111  Ga.  648, 
36  S.  E.  857;  Central  E.  Co.  v.  Harris, 
76  Ga.  501.  Neb.— Housh  v.  State,  43 
Neb.  163,  61  N.  W.  571;  York  Park 
Bldg.  Assn.  V.  Barnes,  39  Neb.  834,  58 
N.  W.  440.  N.  C— Falkner  v.  Pilcher 
&  Co.,  137  N.  C.  449,  49  S.  E.  945; 
Phifer  v.  Alexander,  97  N.  C.  335,  2 
S.  E.  530.  Tenn. — Potter  v.  State,  85 
Tenn.  88,  1  S.  W.  614;  Tyrus  v.  Kansas, 
etc.  E.  Co.,  114  Tenn.  579,  86  S.  W. 
1074,  citing  Whirley  v.  "Whiteman,  1 
Head  610.  Vt.— State  v.  Clary,  84  Vt. 
110,  78  Atl.  717,  1912D,  Ann.  Cas.  64; 
Eowell  V.  Town  of  Vershire,  62  Vt.  405, 
19  Atl.  990,  8  L.  E.  A.  708.  Wash. 
Schwaninger  V.  McNeeley  &  Co.,  44 
Wash.  447,  87  Pac.  514. 

[a]  Connecticut. — When  the  jury 
cannot  fully  understand  the  rule  of 
law  upon  a  material  point  in  a  case 
on  trial,  it  is  generally  the  duty  of 
the  trial  judge  to  instruct  them  upon 
such  point,  and  a  failure  to  do  so 
might  be  a  sufficient  ground  for  a  new 
trial  even  though  there  had  been  no 
request  to  charge  upon  such  question. 
Wolfe  V.  Ives,  83  Conn.  174,  76  Atl. 
526.  See  also  Soper  v.  Tyler,  73  Conn. 
660,  49  Atl.  18. 

[b]  Indiana. — Where  the  parties  de- 
sire special  instructions  they  must  pre- 
sent them  to  the  court,  but  by  Burns' 
Ann.  St.,  1908,  §558,  it  is  mandatory 
upon    the    court    to    give     general    in- 
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structions  at  the  conclusion  of  the 
argument.  Cleveland  v.  Emerson,  51 
Ind.  App.  339,  99  N.  E.  796. 

[c]  Iowa. — Where  the  case  was  sub- 
mitted without  any  instructions  what- 
ever, and  it  was  contended  that  the 
judge  should  have  been  asked  to  in- 
struct and  it  was  not  obligatory  on  him 
to  do  so  without  request,  the  court 
says:  "Such  a  view  does  not  accord 
with  our  conception  of  the  functions 
and  duty  of  the  judge.  He  should  see 
that  every  case  goes  to  the  jury  so 
that  they  have  clear  and  intelligent 
notions  of  precisely  what  it  is  that 
they  are  to  decide.  His  charge  is  their 
chart  and  compass."  Owen  v.  Owen, 
22  Iowa  270.  See  also  Verwers  -».  Car- 
penter (Iowa),  147  N.  W.  742;  State 
V.  Brainard,  25  Iowa  572. 

[d]  Kansas. — "It  is  the  duty  of  the 
court  to  instruct  the  jury  on  the  law 
governing  the  case  as  he  may  think 
is  shown  by  the  pleadings  and  evi- 
dence." Douglass  V.  Geiler,  32  Kan. 
499,  4  Pac.  1039.  See  also  State  v. 
Younger,  70  Kan.  226,  78  Pao.  429. 

[e]  Michigan. — "Without  any  re- 
quests from  counsel  it  is  the  duty  of 
the  circuit  judge  to  see  to  it  that  the 
case  goes  to  the  jury  in  a  clear  and 
intelligent  manner,  so  that  they  may 
have  a  clear  and  correct  understanding 
of  what  it  is  they  are  to  decide,  and 
he  should  state  to  them  fully  the  law 
applicable  to  the  facts."  People  v. 
Murray,  72  Mich.  10,  40  N.  W.  29.  See 
also  People  v.  Macard,  73  Mich.  15,  40 
N.  W.  784. 

[f]  "Undoubtedly  it  is  the  duty  of 
the  court  to  present  to  the  jury  the 
substantial  issues  in  the  cause,  and  to 
state  to  them  the  principles  of  law 
governing  the  rights  of  the  parties, 
whether  any  specific  instructions  are 
requested  by  counsel  or  not."  Barton 
V.  Gray,  57  Mich.   622,  24  N.  W.  638. 

[g]  North  Dakota. — "The  law  of 
the  case  should  be  covered  in  a  general 
way."  Putnam  v.  Prouty,  24  N.  D. 
517,  140  N.  W.  93. 

[h]  South  Carolina. — The  Constitu- 
tion of  1895,  art.  V,  §26,  seems  to  make 
it  the  absolute  duty  of  the  trial  court 
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inal  eases."^    In  other  jurisdictions  no  obligations  rest  upon  the  court 


to  charge  the  jury.  See  State  v. 
Adams,  68  S.  C.  421,  47  S.  E.  676; 
Marehbanks  v.  Marchbanks,  58  S.  C. 
92,  36  S.  E.  438;  Norris  v.  Clinkseales, 
47  S.  C.  488,  25  S.  E.  797;  Hunter  V. 
Pelham  Mills,  52  S.  C.  279,  29  S.  E. 
727,  68  Am.  St.  Eep.  904. 

[i]  South  Dakota. — (1)  Construing 
Code.  Crim.  Proc,  §385  (which  reads: 
"In  charging  the  jury  the  court  must 
state  to  them  all  matters  of  law  which 
it  thinks  necessary  for  their  informa- 
tion"), (2)  the  court  in  State  v.  Col- 
vin,  24  S.  D.  567,  124  N.  W.  749,  says: 
"Under  this  section  it  is  certainly  dis- 
cretionary with  the  court,  where  no 
written  requests  for  instructions  are 
made,  to  determine  what,  if  any,  in- 
structions he  will  giye  in  relation  to 
the  evidence  in  the  case." 

[j]  Tennessee. — The  jury  must  be 
instructed  that  the  venue  must  be 
proved  even  in  the  absence  of  any 
request.  Norris  v.  State,  155  S.  W.  165, 
following  Frazier  v.  State,  117  Tenn. 
430,  100  S.  W.  94. 

52.  Kentucky. — "It  is  not  the  duty 
of  the  circuit  court  in  a  civil  case  to 
give  the  jury  the  whole  law  of  the 
case."  Asher  v.  Metcalf,  152  Ky.  632, 
153  S.  W.  987.  See  also  Clarke  v.  Baker, 
7  J.  J.  Marsh.  (Ky.)  194. 

[a]  "It  is  the  duty  of  the  trial 
court  to  see  that  the  accused  has  a  fair 
trial.  It  must  see,  therefore,  that  the 
whole  law  of  the  case  is  given  to  the 
jury."  HeUman  v.  Com.,  84  Ky.  457, 
4  Am.  St.  Eep.  207.  See  also  Buckles 
V.  Com.,  118  Ky.  795,  68  S.  "W.  1084, 
where  construing  the  provisions  that 
the  court  shall  reverse  when  from  the 
whole  case  it  appears  substantial  jights 
of  the  defendant  have  been  prBJndieed 
by  errors,  the  court  says  that  in  crim- 
inal cases  it  is  the  duty  of  the  court 
to  give  the  "whole  law  of  the  case." 
"The  trial  court  is  required,  without 
request,  to  give  the  law,  the  correct 
law,  and  the  whole  law." 

[b]  Missouri. — Trial  courts  need 
not  instruct  in  civil  cases  unless  re- 
quested. The  statute  reads  (Rev.  St., 
1909,  §1987):  "Either  party  may 
move  the  court  to  give  inistructions  on 
any  point  of  law  arising  in  the  cause, 
which  shall  be  in  writing  and  shall  be 
given  or  refused.  The  court  may  of 
its  own  motion  give  like  instructiouB. " 


See  also  Powell  )}.  Union  Pac.  E.  Co., 
255  Mo.  420,  164  S.  W.  628;  Morgan 
V.  Mulhall,  214  Mo.  451,  114  S.  W.  4; 
Farmer  v.  Farmer,  129  Mo.  580,  31  S. 
W.  926;  Coleman  v.  Dreane,  116  Mo. 
387,  22  S.  W.  801. 

[c]  "In  State  v.  Matthews,  20  Mo. 
55,  it  was  expressly  adjudged,  that  it 
is  the  duty  of  the  court  in  all  criminal 
cases  to  instruct  the  jury,  as  to  the 
law;  that  if  the  instructions  offered  are 
objectionable,  the  court  should  proceed 
to  give  such  as  the  law  requires. ' '  State 
V.  Stonum,  62  Mo.  596.  See  also  State 
V.  Douglass,  258  Mo.  281,  167  S.  W. 
552;  State  v.  Perrigin,  258  Mo.  283,  167 
S.  W.  573. 

[d]  New  Mexico. — (1)  The  Code  of 
Civil  Procedure  does  not  require  it  and 
it  is  not  necessary  in  civil  suits.  See 
Palatine  Ins.  Co.  v.  Santa  Fe  Merc. 
Co.,  18  N.  M.  241,  82  Pac.  368,  con- 
struing Comp.  Laws  1897,  §2685,  subsee. 
28.  (2)  But  in  criminal  cases  the 
whole  law  of  the  case  must  be  given. 
See  Territory  v.  Baca,  11  N.  M.  559, 
71  Pac.  460. 

[e]  Oklahoma.  —  "The  instructions 
should  cover  the  whole  case."  Brock 
V.  State,  6  Okla.  Crim.  23,  115  Pac. 
1026;  Eeed  v.  State,  8  Okla.  Crim.  16, 
103  Pac.  1070. 

[f]  "A  requested  instruction  cover- 
ing the  law  desired  to  be  submitted 
should  have  been  prepared  and  pre- 
sented to  the  court  by  counsel,  with 
its  other  instructions."  Chicago,  E.  I. 
&  P.  E.  Co.  V.  Eadford,  36  Okla.  657, 
129  Pac.  834,  citing  many  Oklahoma 
cases. 

[g]  In  Texas  a  distinction  is  made 
between  felony  and  misdemeanor  cases. 
Code  Crim.  Proc,  art.  715,  specifically 
directs  that  the  court  charge  without 
request  in  felony  cases.  But  art.  719 
provides  that  in  misdemeanors  there 
must  be  a  written  request.  See  also 
Powdrill  V.  State  (Tex.  Crim.),  155  S. 
W.  231;  Abbott  v.  State,  42  Tex.  Crim. 
8,  57  S.  W.  97;  Murray  ».  State,  38 
Tex.  Crim.  677,  44  S.  W.  830;  Miers 
V.  State,  34  Tex.  Crim.  161,  29  S.  W. 
1074,  53  Am.  St.  Eep.  705. 

[h]  As  to  whether  necessary  to 
charge  without  request  in  civil  cases  in 
Texas,  see  Eev.  Oiv.  St.,  art.  1816,  as 
amended  by  Acts,   1903,  p.   55;   Berry 
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to  instruct  the  jury  at  all  unless  a  request  is  made.^'  Failure  to  in- 
struct, where  it  was  the  court's  duty  to  do  so  of  its  own  motion,  is 
harmless  if  on  the  whole  the  verdict  seems  correct."* 

3.  Incompleteness  of  Charge  Given.  —  Where  it  is  claimed  that 
the  charge  was  incomplete  in  that  it  did  not  cover  the  whole  case, 
the  usual  rule  is  that  the  court  need  not  give  further  instructions 
unless  requested  so  to  do.^"     Therefore  even  where  the  court  is  re- 


V.  Texas,  etc.  B.  Co.,  72  Tex.  620,  10 
S.  W.  726. 

53.  Ariz. — ^United  States  v.  Chung 
Sing,  4  Ariz.  217,  36  Pae.  205.  Ark. 
Eeasouer  v.  Brown,  19  Ark.  234.  Fla. 
Carter  v.  Bennett,  4  Pla.  283,  341. 
lU.— Osgood  V.  Shinner,  211  111.  229,  71 
N.  E.  869;  Drury  v.  Connell,  177  111. 
43,  52  N.  B.  368.  Me.— McLellan  v. 
Wheeler,  70  Me.  285.  Md. — Toomer  v. 
State,  112  Md.  285,  76  Atl.  118;  Coates 
V.  Sangston,  5  Md.  121.  Miiln. — Mobile 
Pruit  &  Trading  Co.  v.  Potter,  78  Minn. 
487,  81  N.  W.  392.  Miss.— Akroid  v. 
State,  64  So.  936.  N.  Y.— Haupt  v. 
Pohlmann,  1  Bob.  121,  16  Abb.  Pr. 
301.  Ohio. — Jones  V.  State,  20  Ohio  34, 
46;  Taft  v.  Wildman,  15  Ohio  123.  Va. 
Womack  v.  Circle,  29  Gratt.  192.  W.  Va. 
Davis  V.  "Webb,  46  W.  Va.  6,  33  S.  E. 
97. 

[a]  One  must  either  make  a  gen- 
eral request  to  charge  or  present  spe- 
cific instructions  and  request  to  give. 
Stuckey  v.  Tritsche,  77  "Wis.  829,  46 
N.  W.  59. 

[b]  California. — ^Code  Civ.  Proc, 
§608;  Penal  Code,  §1127;  People  v. 
Byrnes,  30  Cal.  206.  See  also  Code 
Civ.  Proc,  §2061. 

[c]  Montana, — See  Code  Civ.  Proe., 
1907,  §8028. 

54.  la. — See  Owen  v.  Owen,  22  Iowa 
270.  Neb. — ^York  Park,  etc.  Assn.  v. 
Barnes,  39  Neb.  834,  58  N.  W.  440; 
Sandwich  Mfg.  Co.  v.  Shiley,  15  Neb. 
109,  17  N.  W.  267.  Tenn.— Good  v. 
State,  1  Lea  293.  Tex.- Pitts  v.  State 
(Tex.  Crim.),  24  S.  "W.  896. 

[a]  "It  is  'irue,  we  might  reverse 
in  a  ci"iminal  case  for  mere  failure  to 
instruct,  if  we  should  be  satisfied  that 
such  failure  resulted  in  depriving  the 
defendant  of  a  fair  trial."  State  v. 
Helvin,  65  Iowa  289,  21  N.  W.  645. 

55.  U.  S. — Pennock  v.  Dialogue,  2 
Pet.  1,  7  L.  ed.  327;  Railway  Mail 
Assn.  V.  Moseley,  211  Fed.  1,  127  O. 
C.  A.  427;  Schultz  v.  United  States, 
200  Fed.  234,  118   C.  C.  A.  420.     Ala. 
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Scully  V.  State,  39  Ala.  240;  Hutchin- 
son v.  Dearing,   20   Ala.   798;   Hendrix 
V.  State,  11  Ala.  App.  207,  65  So.  682. 
Ark. — Paneher  v.  Kenner,  110  Ark.  117, 
161  S.  W.  166;  "White  v.  MeCracken,  60 
Ark.  613,  31  S.  "W.  882;  Holt  v.  State, 
47  Ark.  196,  1  S.  "W.  61.     Colo.— Con- 
solidated L.  B.,   etc.   Co.  V.  Alaux,  24 
Colo.  App.  377,  133  Pac.  1046.     Conn. 
Coogan  V.   Aeolian   Co.,   87   Conn.   149, 
87  Atl.  563.    Fla.— Gillard  v.  State,  65 
Pla.  322,  61  So.  641;  Lungren  v.  Brown- 
lie,  22  Fla.  491;   Cato  v.  State,  9  Fla. 
163.     111. — Hyde    Park   v.   "Washington 
Ice  Co.,  117  111.  233,  7  N.  E.  523;  Peo- 
ple  V.    Darr,    179   111.   App.    130;    Ver- 
boomen   v.    Chicago,   etc.   Co.j    178   111. 
App.  606.      Ind.— Dorsey  v.  State,  179 
Ind.  531,  100  N.  E.  369;  Cincinnati,  etc. 
E.  Co.  V.  Smock,  133  Ind.  411,  33  N.  E. 
108;    Marshall  v.  State,   123   Ind.   128, 
23   N.   E.   1141;   Domestic   Block   Coal 
Co.  V.  Holden   (Ind.  App.),  103  N.  E. 
73.      Ky. — ^Branham's   Admr.   v.    Buck- 
ley, 158  Ky.  848,  166  S.  "W.  618,  Ann. 
Cas.   1915D,  861.     La.— State  v.  Scott, 
12   La.   Ann.  386.     Me. — ^Bradstreet   v. 
Rich,   74  Me.  303;   Hearn  v.   Shaw,   72 
Me.  187;  State  v.  Eeed,  62    Me.    129. 
Mass. — "Williams  v.  Inhab.  of  "Winthrop, 
213    Mass.   581,   100   N.   E.    1101;    Cor- 
rigan  v.   Conn.  F.  Ins.   Co.,   122   Mass. 
298.       Minn. — ^Campbell     v.     Canadian 
Northern  Co.,  124  Minn.  245,  144  N.  "W. 
772;  Boue  v.  Hyland,  44  Minn.  88,  46 
N.  "W.  142.     Miss. — Edwards  v.  State, 
47   Miss.   581.      Mo. — Powell  v.  Union 
Pae.  Ey.  Co.,  255  Mo.  420,  164  S.  "W. 
628;    Farmer  v.   Farmer,   129   Mo.   530, 
31  S.  "W.  926.     Mont.— Kelley  v.  Cable 
Co.,   r  Mont.    70,    14   Pac.    633.     Nev. 
State  V.  Hing,  16  Nev.  307;  Allison  v. 
Hagan,  12  Nev.  38.     N.  H. — Moore  v. 
Ross,   11   N.   H.   547.     N.   J.— Mead  v. 
State,   53   N.   J.   L.   601,   23   Atl.   264; 
Hetfield  v.  Dow,  27  N.  J.  L.  440.    N.  M. 
Territory   «.    Gallegos,    17    N.   M.   409, 
130  Pac.  245;  Palatine  Ins.  Co.  v.  Santa 
Fe  Merc.  Co.,  13   N.   M.   241,  82  Pac. 
363.  ^N,  Y.— Sudlow  v.  "Warshing,  108 
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quired  to  instruct  on  its  own  motion  a  charge  is  sufficiently  complete 
provided  the  instructions  given  cover  the  case  in  a  general  way.°^ 


N.  Y.  520,  15  N.  E.  532;  Smith  v.  Mat- 
thews, 9  Misc.  427,  28  N.  Y.  Supp.  1058. 
Ohio. — Eolling-Mill  Co.  v.  Corrigan,  46 
Ohio  8t.  283,  20  N.  E.  466,  15  Am.  St. 
Eep.  596,  3  L.  E.  A.  385;  Doll  v.  State, 
45  Ohio  St.  445,  15  N.  E.  293.  Ore. 
State  V.  Oden,  69  Ore.  385,  138  Pac. 
1083;  Schoellhamer  v.  Eometsch,  26  Ore. 
394,  38  Pac.  344,  following  Kearney  v. 
Snodgrass,  12  Ore.  311,  7  Pac.  309. 
Pa. — Gilkey  v.  Waverly,  etc.  Tract.  Co., 
240  Pa.  528,  87  Atl.  851;  Curtin  v. 
Gephart,  175  Pa.  417,  34  Atl.  790; 
Com.  V.  Zappe,  153  Pa.  498,  26  Atl. 
16.  S.  O. — Carolina,  etc.  Co.  v.  West 
Point,  etc.  Co.,  98  S.  0.  476,  82  S.  B. 
679;  State  v.  Malloy,  95  S.  C.  441,  78 
S.  E.  995,  Ann.  Cas.  1915G,  1053;  La- 
grone  v.  Timmerman,  46  S.  C.  372,  24 
S.  B.  290;  State  v.  Sullivan,  43  S.  C. 
205,  21  S.  E.  4.  S.  D.— Bogue  v.  Gun- 
derson,  30  S.  D.  1,  137  N.  W.  595; 
Erye  v.  Ferguson,  6  S.  D.  392,  61  N.  W. 
161.  Tex. — Bryning  v.  Missouri,  K.  & 
T.  Ey.  Co.  (Tex.  Civ.  App.),  167  S.  W. 
826;  Hutton  v.  Pederson  (Tex.  Civ. 
App.),  153  S.  W.  176;  Morrison  v.  Cot- 
ton (Tex.  Civ.  App.),  152  S.  W.  866; 
Klatt  V.  Houston,  etc.  Co.  (Tex.  Civ. 
App.),  57  S.  W.  1112;  Stephens  v.  An- 
derson (Tex.  Civ.  App.),  36  S.  W.  1000. 
Va. — Crawford  v.  Morris,  5  Gratt.  90. 
W.  Va.— Jaeger  v.  City  E.  Co.,  72  W. 
Va.  307,  78  S.  E.  59;  State  v.  Dona- 
hoo,  22  W.  Va.  761.  Wis.— Landry  v. 
Webster  Mfg.  Co.,  156  Wis.  248,  145 
N.  W.  749;  Porath  v.  State,  90  Wis.. 
527,  63  N.  W.  1061,  48  Am.  St.  Eep. 
954;  Lueck  v.  Heisler,  87  Wis.  644,  58 
N.  W.  1101.  Wyo. — Bunee  v.  MeMahon, 
6  Wyo.  24,  42  Pac.  23. 

[a]  "In  the  absence  of  a  request 
for  specific  instructions,  good  in  point 
of  law  and  pertinent  to  the  issue,  a 
party  will  not  be  heard  to  complain  in 
the  appellate  court  for  mere  non-direc- 
tion— for  an  omission  which  would  not 
have  occurred  except  for  his  own  in- 
difference or  lack  of  diligence."  Sisson 
V.  State,  16  Ariz.  170,  141  Pac.  713. 

[b]  Error  cannot  be  predicated  on 
the  generality  of  a  charge  because  of 
a  tendency  to  mislead  the  jury,  in  the 
absence  of  a  request  for  an  explanatory 
charge.  Birmingham  E.,  L.  &  P.  Co.  v. 
Barrett  (Ala.),  60  So.  262.  See  also 
George  F.  Craig  &  Co.  v,  Pierson  Lumb. 


Co.  (Ala.  App.),  60  So.  838.  And  see 
Townsend  v.  Butterfield,  168  Oal.  564, 
143  Pac.  760. 

[c]  Cftlifomla. — (1)  Penal  Code, 
§1127,  provides,  "in  charging  the  jury 
the  court  must  state  to  them  all  mat- 
ters of  law  necessary  for  their  infor- 
mation." (2)  Where  the  trial  court 
"fully  and  fairly  charged  the  jury 
upon  the  law  appertaining  to  the  facts 
of  the  ease,  .  .  .  the  failure  of  the 
court  to  instruct  upon  any  particular 
matter  deemed  essential  by  the  defend- 
ant was  not  error  in  the  absence  of  a 
request  for  such  an  instruction."  Peo- 
ple V.  Anthony,  20  Cal.  App.  586,  129 
Pac.  968,  citing  many  California  cases. 
See  also  O'Connor  v.  United  Eailroads, 
168  Cal.  43,  141  Pac.  809;  People  v. 
Eogers,  163  Cal.  476,  126  Pac.  143; 
People  V.  Fice,  97  Cal.  459,  32  Pac. 
531;  Scott  V.  Wood,  81  Cal.  398,  22 
Pac.  871;  People  v.  Lopez,  21  Cal.  App. 
188,  131  Pac.  104.  And  see  People  v. 
Byrnes,  30  Cal.  206,  construing  a  sim- 
ilar provision  of  the  practice  act. 

[d]  Incomplete  Instructions. — ^Where 
in  an  action  on  a  fraternal  benefit 
certificate  the  gist  of  the  defense  was 
that  the  insured  was  killed  while  fight- 
ing in  violation  of  law,  and  the  court 
gave  incomplete  instructions  on  self- 
defense,  the  party  predicating  error 
thereupon  must  have  proposed  proper 
supplementary  instructions.  Brahm- 
steadt  V.  Mystic  Workers  of  the  World, 
152  Wis.  580,  140  N".  W.  354. 

56.  Ga. — Mays  v.  Wilson,  141  Ga. 
523,  81  S.  B.  440;  Morrison  v.  Cureton, 
139  Ga.  299,  77  8.  B.  160;  Howell  v. 
Clements,  139  Ga.  441,  77  S.  B.  564; 
Fortson  v.  Mikell,  97  Ga.  336,  22  S.  E. 
913;  Thomes  v.  State,  95  Ga.  484,  22 
S.  E.  315;  Moore  v.  Brown,  81  Ga.  10, 
6  S.  E.  833;  Cent.  E.  E.  v.  Harris,  76 
Ga.  501.  la. — ^Blizzard  Bros.  v.  (?row- 
ers'  Canning  Co.,  148  N.  W.  973;  State 
V.  Hessenius,  165  Iowa  415,  146  N.  W. 
58;  State  v.  Helvin,  65  Iowa  289,  21 
N.  W.  645;  State  v.  PKipps,  95  Iowa 
487,  64  N.  W.  410;  Dimmick  v.  Babcoek, 
92  Iowa  692,  61  N.  W.  394.  Kan.— Mc- 
Cune  V.  Eatcliff,  88  Kan.  653,  129  Pac. 
1167;  State  v.  Tracy,  88  Kan.  153,  127 
Pac.  610;  Hoyt  v.  Dengler,  54  Kan.  309, 
38  Pac.  260;  State  v.  Falk,  46  Kan. 
498,  26  Pae,  1023;  State  v.  PfefEerle, 
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On  the  other  hand  a  strict  adherence  to  the  rule  that  the  court  must 
charge  on  the  whole  case  has  sometimes  been  insisted  upon  in  crim- 
inal prosecutions,^^  and  it  seems  clear  that  the  rule  requiring  requests 
should  not  be  so  extended  as  to  entirely  excuse  the  judge  from  his  duty 
to  pass  upon  the  law  of  the  case.®* 


3p  Kan.  90,  12  Pac.  406;  Douglass  v. 
Geiler,  32  Kan.  499,  4  Pac.  1039.  ]Micli. 
Amanta  v.  Michigan  Cent.  E.  Co.,  177 
Mich.  280,  143  N.  W.  76;  Little  v.  Wil- 
liams, 107  Mich.  652,  65  N.  W.  568. 
Mo.— State  v.  Nickeus,  122  Mo.  607,  27 
S.  W.  339,  citing  many  Missouri  cases. 
Neb. — Beranek  v.  Beranek,  95  Neb.  311, 
145  N.  W.  712;  Goldsberry  v.  State,  92 
Neb.  211,  137  N.  W.  1116;  Carter  White 
Lead  Co.  •;;.  Kinlin,  47  Neb.  409,  66 
N.  W.  536;  Housh  v.  State,  48  Neb. 
163,  61  N.  W.  571;  Carleton  v.  State, 
43  Neb.  373,  61  N.  W.  699;  German 
Nat.  Bank  v.  Leonard,  40  Neb.  676, 
59  N.  W.  107.  N.  M.— United  States 
V.  DeAmador,  6  N.  M.  173,  27  Pac. 
488;  United  States  v.  Chaves,  6  N.  M. 
180,  27  Pac.  489.  N.  0.— Marcom  v. 
Durham,  etc.  Co.,  165  N.  C.  259,  81 
S.  E.  290;  Palkner  v.  Pilcher  &  Co., 
137  N.  C.  449,  49  S.  E.  945;  State  v. 
Varner,  115  N.  C.  744,  20  S.  E.  518; 
Gwaltney  v.  Scottish,  etc.  Co.,  115  N. 
C.  579,  20  S.  E.  465.  N.  D.— State  v. 
Haynes,  7  N.  D.  352,  75  N.  W.  267. 
Tenn. — Louisville,  etc.  E.  Co.  v.  Wyan, 
88  Tenn.  320,  14  S.  W.  311;  Butler  V. 
State,  7  Baxt.  35.  Tex. — Jones  v.  State 
(Tex.  Crim.),  167  S.  W.  1110;  Pow- 
drill  V.  State  (Tex.  Crim.),  155  S.  W. 
231.  Vt. — ^Foster's  Bxrs.  v.  Dickerson, 
64  Vt.  233,  24  Atl.  253;  State  v.  Han- 
Ion,  62  Vt.  334,  19  Atl.  773;  Howland 
V.  Day,  56  Vt.  318;  Walker  v.  Wait, 
50  Vt.  668.  Wash.— McGuillan  v. 
Seattle,  13  Wash.  600,  43  Pac.  893, 
following  Box  v.  Kelso,  5  Wash.  360,  31 
Pac.  973. 

[a]  "The  omission  of  specific  in- 
structions for  the  respondent  in  a  crim- 
inal case  is  not  error,  if  the  instruc- 
tions were  not  asked  for,  and  the 
charge  actually  given  guarded  the  sub- 
stantial rights  of  the  accused,  and  was 
not  misleading."  People  v.  Willett, 
105  Mich.  110,  62  N.  W.  1115. 

[b]  Charging  on  Particular  Evi- 
dence,— ^Where  a  party  believes  evi- 
dence of  a  certain  fact  is  in  the  case, 
he  cannot  complain  of  the  court's  fail- 
ure to  give  an  instruction  based  there- 
on unless  he  requested  it.     Zolawenski 
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V.  Aberdeen,  72  Wash.  95,  129  Pac. 
1090,  followed  in  Hiseoek  v.  Phinney, 
81  Wash.  117,  142  Pae.  461. 

[c]  In  OMahoma,  eonstniing  Comp. 
Laws,  1909,  §6823,  it  is  held  that  the 
court  need  only  give  the  jury  such  law 
as  he  thinks  necessary,  and  if  the 
counsel  deem  any  additional  instruc- 
tions necessary  it  is  their  duty  to  pre- 
sent them  in  proper  form.  Lumpkin  v. 
State,  5  Okla.  Crim.  488,  115  Pae.  478, 
following  Boutcher  v.  State,  4  Okla. 
Crim.  585,  112  Pac.  762.  See  also 
Inklebarger  v.  State,  8  Okla.  Crim.  316, 
127  Pac.  707;  Atchison  v.  State,  3  Okla." 
Crim.  295,  105  Pac.  387;  Chickasha  St. 
Ey.  Co.  V.  Wund,  37  Okla.  582,  132 
Pac.  1078;  Driggers  v.  United  States, 
21  Okla.  60,  95  Pac.  612. 

[d]  South  Carolina. — "It  is  true, 
the  Constitution  of  1895  requires  the 
judges  in  charging  juries  'to  declare 
the  law.'  But  the  right  to  have  all  the 
law  declared  may  be  waived  like  any 
other  right,  and  an  omission  acquiesced 
in.  The  failure  to  request  instructions 
on  any  particular  point  is  regarded 
waiver  of  the  light  to  such  instruction 
and  acquiescence  in  the  omission." 
State  V.  Adams,  68  S.  C.  421,  47  S.  E. 
676. 

57.  Ky.— Heilman  v.  Com.,  84  Ky. 
457,  4  Am.  St.  Eep.  207.  Mich. — People 
V.  Maeard,  73  Mich.  15,  40  N.  W.  784; 
People  V.  Murray,  72  Mich.  10,  40  N. 
W.  29.  Mo. — State  v.  Palmer,  88  Mo. 
568. 

[a]  So  in  a  felony  case  it  was  said 
the  court  "would  not  stand  upon  any 
too  nice  technicality  of  requiring  the 
defendant  to  have  demanded  any  in- 
struction essential  to  a  fair  trial." 
Potter  V.  State,  F^  Tenn.  88,  1  S.  W. 
614. 

58.  "While  it  is  no  doubt  true,  as 
we  have  held  on  several  occasions,  that 
it  is  not  reversible  error  to  omit  to 
instruct  on  some  particular  point  in 
the  case  in  the  absence  of  a  request  so 
to  do,  still  we  think  the  law  of  the 
ease  should,  at  least  in  a  general  way, 
be  covered  to  the  end  that  the  jury 
may  receive  reasonable  aid  and  enlight- 
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Even  in  a  jurisdiction  where  the  court  is  not  bound  to  instruct  on 
its  own  motion,  it  has  been  held  its  duty  is  to  do  so  as  to  evidence 
tending  to  show  the  contract  sued  on  was  for  an  illegal  consideration,"^ 
but  the  contrary  has  been  held  as  to  a  contract  violative  of  the  Sunday 
law.™  If  it  appears  that  the  court  would  not  grant  the  request,  this 
may  excuse  the  party  from  asking  additional  instructions."^ 

4.  Erroneous  Instructions  Given.  —  If  an  erroneous  instruction 
has  been  given  error  may  be  predicated  thereon  though  no  request  was 
made  to  modify  or  correct  it,  the  distinction  being  clearly  drawn  in 
many  cases  between  afSrmative  error  and  mere  omissions  in  the 
charge."^    In  other  words,  it  is  a  matter  of  right  to  have  such  in- 


enment  upon  the  essential  and  con- 
trolUng  questions  in  controversy,  and 
a  total  failure  to  thus  charge  will 
result  in  a  mis-trial,  and  this  is  especial- 
ly true  where,  as  in  the  ease  at  bar, 
it  appears  at  least  doubtful  whether 
substantial  justice  has  been  meted  out 
by  the  verdict."  Putnam  v.  Prouty, 
24  N.  T>.  517,  140  N.  W.  93.  To  same 
effect  see  Central  Railroad  v.  Harris, 
76  Ga.  501. 

[a]  In  Carleton  v.  State,  43  Neb. 
373,  403,  61  N.  W.  699,  the  court  after 
reviewing  the  Nebraska  decisions  at 
some  length  says:  "Prom  them  we 
deduce  the  rule  that  it  is  error  for 
the  trial  court  to  fail  entirely  to  in- 
struct the  jury  on  the  law  of  the  case, 
whether  requested  to  do  so  or  not;  that 
it  is  likewise  error  to  partially  instruct 
the  jury,  but  by  the  omission  of  cer- 
tain elements  impliedly  to  withdraw 
from  the  attention  of  the  jury  an  issue, 
or  element  in  the  case  necessary  to 
determine  the  rights  of  the  parties,  and 
that  an  exception  to  instructions  so 
partially  stating  the  case  covers  the 
error  of  omission,  but  that  when  the 
jury  is  instructed,  and  when  the  in- 
structions given  do  not  impliedly  with- 
hold from  the  jury  some  of  the  issues 
or  elements  proper  for  their  consid- 
eration, error  cannot  be  predicated  upon 
the  fact  that  the  court  failed  to  charge 
upon  some  particular  phase  of  the 
evidence,  or  some  particular  feature  of 
the  case,  unless  a  proper  instruction 
was  offered  by  the  party  complaining. 
This  rule  is  in  accordance  with  the  gen- 
eral current  of  authorities."  See  also 
Dolan  V.  State,  44  Neb.  643,  62  N.  W. 
1090. 

[b]  The  code  expressly  prescribes 
that  the  judge  shall  "declare  and  ex- 
plain the  law  arising,"  so  while  one 
who    fails    to    ask    any    particular    in- 


struction cannot  complain  that  such 
was  not  given,  it  is  ground  for  re- 
versal if  the  court  gives  no  instruc- 
tions. Phifer  v.  Alexander,  97  N.  C. 
335,  2  S.  E.  530. 

59.  Otherwise  "the  courts  might  be 
compelled  to  adjudicate  alleged  rights 
under  contracts  of  that  description." 
Viser  v.  Bertrand,  14  Ark.  267,  277. 
See  11  Standard  Peoc.  891,  et  seq. 

60.  O'Brien  v.  Shea,  208  Mass.  528, 
95  N.  E.  99,  Ann.  Cas.  1912A,  1030. 
See  the  title  "Sunday  and  Holidays." 
But  see  11  Standard  Proc.  893,  note  6. 

61.  Palkner  v.  Pilcher  &  Co.,  137 
N.  C.  449,  49  S.  E.  945. 

62.  Graysonia-Nashville  Lumb.  Oo. 
V.  Hopkins,  113  Ark.  598,  168  S.  W. 
129;  Snips  v.  Minneapolis  &  St.  L.  E. 
Co.,  164  Iowa  530,  146  N.  W.  468; 
State  V.  Pennell,  56  Iowa  29,  8  N.  W. 
686.  See  also:  Me. — Stephenson  v. 
Thayer,  63  Me.  143.  N.  Y.— Gowdey  v. 
Eobbins,  3  App.  Div.  353,  38  N.  Y. 
Supp.  280.  N.  C. — Pierce  v.  Alspaugh, 
83  N.  C.  258;  Bynum  v.  Bynum,  33  N. 
C.  632.  Ohio.— White  v.  Thomas,  12  Ohio 
St.  312,  80  Am.  Dec.  347;  Jones  v. 
State,  20  Ohio  34,  46.  Pa.— Portney  v. 
Breon,  245  Pa.  47,  91  Atl.  525;  Seigle 
V.  Louderbaugh,  5  Pa.  490.  S.  O. — Car- 
ter V.  Columbia,  etc.  E.  Co.,  19  S.  C. 
20,  45  Am.  Eep.  754.  Tex. — Sauer  v. 
Veltmann  (Tex.  Civ.  App.),  149  S.  W. 
706;  Ford  V.  McBryde,  45  Tex.  498. 
Vt.— Buck  V.  Squiers,  23  Vt.  498.  And 
see  Donahue  v.  Windsor,  etc.  Fire  Ins. 
Co.,  56  Vt.  374.  Wyo.— Union  Pac.  E. 
Co.  V.  Jarvi,  3  Wyo.  375,  23  Pac.  398. 

[a]  The  court  having  undertaken 
to  state  all  the  exceptions  to  a  general 
rule,  if  he  omit  any  it  is  reversible 
even  though  the  exception  was  not 
brought  to  his  special  notice.  Wells  v. 
Morrison,  91  Ind.  51. 
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struetions  as  are  given  state  correct  principles  of  law.^' 

B.  Time  To  Make  Request.  —  1.  Necessity  of  Making  On  Time. 
The  general  rule  is  that  unless  the  request  is  made  at  the  proper  time 
it  may  be  refused,**  and  this  rule  applies  not  only  when  the  time  is 
fixed  by  statute,  but  when  it  is  fixed  only  by  rule  of  court.''  It  is 
also  proper  to  refuse  a  request  which  is  prematurely  made.**  How- 
ever, it  is  within  the  court's  discretion  to  grant  a  request  not  made 
at  the  proper  time,*^  and  under  some  circumstances  it  may  be  error  for 


63.  Ky. — South  Covington,  etc.  Co. 
V.  Core,  29  Ky.  L.  Eep.  836,  96  S.  W.  562. 
N.  C— Bynum  v.  Bynum,  33  N.  C.  632. 
Ohio. — Globe  Ins.  Co.  v.  Sherlock,  25 
Ohio  St.  50.  Vt. — ^Donahue  v.  Windsor, 
etc.  Ins.  Co.,  56  Vt.  374. 

Compare  infra,  VI,  B;  XIII. 

[a]  ' '  When  the  court  instructs  the 
jury  that  there  is  but  one  issue,  and 
takes  a  special  verdict  upon  that  issue 
only,  the  opposing  party  cannot  be  re- 
quired to  do  more  than  except  to  the 
instruction."  Wilson  v.  Commercial 
Union  Ins.  Co.,  15  S.  D.  322,  89  N.  W. 
649. 

64.  V.  S.— Flexilis  Werke,  etc.  v. 
Hess,  205  Fed.  850,  123  C.  C.  A.  52. 
Ariz. — Territory  v.  Harper,  1  Ariz.  399, 
25  Pac.  528.  Cal.— Waldie  v.  Doll,  29 
Cal.  555.  Conn. — Arnold  v.  Xane,  71 
Conn.  61,  40  Atl.  921.  HI. — Chicago  An- 
derson, etc.  Co.  V.  Sobkowiak,  148  111. 
573,  36  N.  E.  572.  Ind.— Fox  v.  Barek- 
man,  178  Ind.  572,  99  N.  E.  989;  Town 
of  Noblesville  v.  Vestal,  118  Ind.  80, 
20  N.  B.  479;  Grubb  v.  State,  117  Ind. 
277,  20  N.  E.  257.  la.— Shelberg  v. 
Jones,  151  N.  W.  1066.  Ky.— Louis- 
ville, etc.  Co.  V.  Seibert's  Admr.,  21 
Ky.  L.  Eep.  1603,  55  S.  W.  892.  Minn. 
Sanborn  v.  School-District,  12  Minn.  17. 
Mo. — Payne   v.   Payne,    57    Mo.    App. 

-  130.  N.  Y. — ^Schuhle  v.  Cunningham, 
14  Daly  404,  13  N.  Y.  St.  81. 
N.  C.— State  v.  Claudius,  164  N.  C.  521, 
80  S.  E.  261;  Barringer  v.  Deal,  164 
N".  C.  246,  80  S.  E.  161;  Shober  v. 
Wheeler,  113  N.  C.  370,  18  S.  E.  328. 
Pa.— Kinley  v.  Hill,  4  Watts  &  S.  426. 
S.  C. — ^Cutler  v.  Mallard  Lumber  Co., 
99  S.  C.  231,  83  S.  E.  595;  Salley  v. 
Cox,  94  S.  C.  216,  77  S.  E.  933,  Ann. 
Cas.  1915A,  1111.  S.  D.— White  v. 
Amrhien,  14  S.  D.  270,  85  N.  W.  191. 
Tex. — Reed  v.  Missouri,  K.  &  T.  Ey. 
Co.  V.  Texas  (Tex.  Civ.  App.),  174  S. 
W.  956.  Utah.— Flint  v.  Nelson,  10 
Utah  261,  37  Pac.  479.  Vt.— Johnson 
&   Co.   V.   Central   Vermont  K.   Co.,   84 
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Vt.  486,  79  Atl.  1095;  Wilmot  v.  How- 
ard, 39  Vt.  447,  94  Am.  Dec.  338.  Va. 
Richmond,  etc.  E.  Co.  v.  Humphreys, 
90  Va.  425,  18  S.  E.  901;  Williams  v. 
Com.,  85  Va.  607,  8  8.  E.  470.  W.  Va. 
Tully  V.  Despard,  31  W.  Va.  370,  6  S.  E. 
927. 

[a]  When  a  full  and  fair  oppor- 
tunity has  been  given,  a  very  clear 
case  must  be  presented  to  call  for  in- 
terference with  discretion  of  court. 
Schuhle  V.  Cunningham,  14  Daly  404, 
13  N.  Y.  St.  81. 

65.  Cal.— Waldie  v.  Doll,  29  Cal.  555. 
Pa.— Kinley  v.  Hill,  4  Watts  &  S.  426. 
S.  D.— White  v.  Armhien,  14  S.  D.  270, 
85  N.  W.  191. 

66.  Chicago  Guaranty  Fund,  etc.  v. 
Ford,  104  Tenn.  533,  58  S.  W.  239; 
Chesapeake,  etc.  E.  Co.  v.  Hendricks, 
88  Tenn.  710,  13  S.  W.  696,  14  S.  W. 
488;  Eichmond  &  M.  E.  Co.  v.  Hum- 
phreys, 90  Va.  425,  18  S.  E.  901. 

[a]  "Presentation  of  prayers  for 
rulings  and  requesting  the  judge  to 
pass  upon  them,  in  the  midst  of  the 
examination  of  a  witness,  were  wholly 
irregular. ' '  Wood  v.  Skelley,  196  Mass. 
114,  81  N.  E.  872,  124  Am.  St.  Eep. 
516. 

67.  U.  S.— Manhattan  Life  Ins.  Co. 
V.  Francisco,  17  Wall.  672,  21  L.  ed. 
698;  Astruc  v.  Star  Co.,  182  Fed.  705. 
Conn. — Farrington  v.  Cheponis,  84  Conn. 
1,  78  Atl.  652;  Arnold  v.  Lane,  71  Conn. 
61,  40  Atl.  921.  Mass.— Phillips'  Case, 
132  Mass.  233.  Minn. — Sanborn  v. 
School  Dist.,  12  Minn.  17.  See  also 
Shartle  v.  Minneapolis,  17  Minn.  308. 
Miss. — Wood  V.  State,  64  Miss.  761,  2 
So.  247.  Mo. — Buck  v.  Peoples,  etc. 
Co.,  108  Mo.  179,  18  S.  W.  1090.  N.  J. 
Engeman  v.  State,  54  N.  J.  L.  247,  23 
Atl.  676.  N.  Y.— O'Neil  v.  Dry  Dock, 
etc.  Co.,  129  N,  Y.  125,  29  N.  E.  84, 
26  Am.  St.  Eep.  512,  distinguishing 
Chapman  v.  McCormick,  86  N.  Y.  479. 
N.  C. — Holder  v.  Giant  Lumber  Co.,  161 
N.   0.   177,   76  S.   E.    485;    Shober    v. 
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the  court  to  refuse  to  exercise  its  discretion/^  for  the  court  should  not 
by  a  too  strict  adherence  to  its  rules,"*  or  to  the  statute,  work  an 
injustice^" 

So  where  the  circumstances  were  that  the  party  was  surprised  by 
an  omission  in  the  court's  charge  which  he  could  not  well  have  fore- 
seen,'^ or  by  matters  for  the  first  time  brought  up  in  the  court's  charge 


Wheeler,  113  N.  C.  370,  18  S.  E.  328; 
State  V.  Barbee,  92  N.  C.  820.  S.  C. 
Herskovitz  v.  Baird,  59  S.  C.  307,  37 
S.  B.  922;  State  v.  Prater,  26  S.  C. 
198,  204,  2  S.  B.  108.  W.  Va.— Jar- 
rett  V.  Stevens,  36  W.  Va.  445,  15  S.  B. 
177;  TuUy  v.  Despard,  31  W.  Va.  370, 
6  S.  E.  927;  Sterling  Organ  Co.  v. 
Hruse,  25  W.  Va.  64. 

[a]  Construing  its  rule  28  the  supe- 
rior court  of  Massachusetts  says  that 
it  "does  not  mean  that  leave  must  be 
obtained  to  present  requests  later,  but 
that  requests  presented  later  cannot  be 
entertained  without  the  leave  of  the 
judge."  Eobertson  v.  Boston  &  N.  St. 
E.  Co.,  190  Mass.  108,  76  N.  E.  513,  112 
Am.  St.  Eep.  314,  3  L.  E.  A.  (N.  S.) 
588.  See  also  Eandall  v.  Peerless  Motor 
Car  Co.,  212  Mass.  352,  99  N.  E.  221. 

68.  TT.  S.— Astrue  v.  Star  Co.,  182 
Fed.  705.  Ga. — Wood  v.  McGuire's 
ChUdren,  17  Ga.  303,  N.  Y.— Chapman 
V.  MeOormiek,  86  N.  Y.  479.  Com/pare 
O'Neil  V.  Dry  Dock,  etc.  Co.,  129  N.  Y. 
125,  29  N.  E.  84,  26  Am.  St.  Eep.  512. 
W.  Va.— Tully  v.  Despard,  31  W.  Va. 
370,  6  S.  E.  927;  Sterling  Organ  Co.  v. 
House,  25  W.  Va.  64. 

[a]  In  Sanborn  v.  School-District, 
12  Minn.  17,  while  the  court  says  the 
trial  court  may  refuse  to  charge,  "if 
the  points  are  entertained  it  is  a 
waiver  of  the  rule,  and  it  becomes  the 
duty  of  the  court  to  charge  upon  the 
propositions  submitted." 

Correcting  Deficiencies. — Where  the 
time  to  present  instructions  has  been 
fixed  by  the  court  and  they  have  been 
duly  presented  but  being  refused  be- 
cause deficient,  correct  instructions  are 
prepared  and  presented  soon  afterward, 
it  is  an  abuse  of  the  court's  discretion 
to  refuse  them  because  not  presented 
in  time.  Hill  v.  Wright,  Williams  '& 
Co.,  23  Ark.  530. 

69.  People  v.  Cook,  148  Cal.  334,  83 
Pae.  43;  People  v.  Williams,  32  Cal. 
280.  See  also  People  v.  Sears,  18  Cal. 
635. 

70.  Applying  the  principle  that  no 
rule   of  court  or  order    of    procedure 


should  be  technically  followed  to  de- 
prive a  defendant  charged  with  a  grave 
crime  of  any  right,  a  reversal  was  had 
in  a  homicide  case  for  refusal  to  grant 
proper  requests  -defining  lesser  degrees, 
and  regarding  circumstantial  evidence, 
made  just  as  the  court  was  about  to 
charge,  and  refused  solely  on  the 
ground  that  the  request  was  too  late. 
State  V.  Bloom,  91  Kan.  156,  136  Pac. 
951. 

[a]  So  if  in  the  hurry  of  the  trial 
a  proper  instruction  is  overlooked,  the 
same  should  be  given  if  submitted  at 
any  time  before  jury  retires,  though 
the  code  requires  submission  at  close  of 
evidence.  Billings  v.  McCoy,  5  Neb. 
187.  See  also  McKennan  v.  Omaha  & 
C.  B.  St.  E.  Co.,  95  Neb.  643,  146  N. 
W.  1014. 

[b]  "The  duty  of  declaring  the  law 
of  the  case  devolves  upon  the  presiding 
judge,  and  this  duty  should  be  dis- 
charged before  the  jury  retires  for  de- 
liberation. Nor  should  any  mere  rule 
of  court,  adopted  only  to  facilitate  the 
administration  of  the  law,  be  allowed 
to  stand  in  the  way  of  the  performance 
of  this  very  important  duty."  State  v. 
Barry,  11  N.  D.  428,  444,  92  N.  W. 
809. 

71.  Where  the  rule  required  requests 
before  argument  it  was  held  error  to 
refuse  a  request  made  during  argument 
and  which  covered  leading  points  oj 
the  case  on  which  counsel  might  as- 
sume that  the  judge  would  charge  with- 
out request.  Brick  v.  Bosworth,  162 
Mass.  334,  39  N.  E.  36.  See  also  Bla 
V.  Cockshott,  119  Mass.  416. 

[a]  "The  proper  time  to  present  re- 
quests for  instructions  is  before  the 
charge,  and  not  after,  unless  there  are 
circumstances  making  it  necessary  to 
call  attention  to  some  matter  of  detail 
or  some  phase  of  the  case  which  has 
been  overlooked  or  inaccurately  dealt 
with."  Leydecker  v.  Brintnall,  158 
Mass.  292,  33  N.  B.  399. 

[b]  Where  the  court  should  have 
charged  on  its  own  motion  as  to  the 
lesser  crime  of  assault  being  included 
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or  opposing  argument/^  he  should  be  permitted  to  make  an  additional 
request.  And  it  has  been  held  error  to  refuse  a  request  a^  not  made 
before  argument  under  the  rule,  where  in  fact  there  was  no  argument." 

A  request  though  not  timely  may  also  have  the  effect  of  calling  the 
judge's  attention  to  a  matter  upon  which  he  should  charge  of  his  own 
motion.'* 

2.  Granting  Time  To  Prepare.  —  Generally  the  granting  of  time 
to  prepare  instructions  is  a  matter  resting  in  the  court's  discretion/^ 
and  is  not  ground  for  reversal  unless  the  discretion  be  abused."    But 


in  an  indictment  for  mayhem,  it  is 
error  to  refuse  to  instruct  upon  a  re- 
quest which  was  not  made  in  the  time 
required.  People  v.  Demasters,  105  Cal. 
669,  39  Pac.  35. 

[c]  Where  the  rule  hy  its  terms 
only  applies  to  civil  cases  it  will  not 
justify  a  refusal  to  consider  a  proper 
request  in  a  criminal  case.  People  v. 
Cook,  148  Cal.  334,  83  Pac.  43. 

72.  While  the  rule  Requiring  hand- 
ing of  requests  to  the  court  at  an 
earlier  stage  was  declared  an  excellent 
one  it  was  error  to  refuse  a  proper  re- 
quest at  the  close  of  the  charge,  which 
request  was  made  necessary  by  some- 
thing instanced  in  the  charge.  Crip- 
pen  V.  Hope,  38  Mich.  344.  See  also 
People  V.  Garbutt,   17  Mich.  9. 

[a]  As  soon  as  counsel  discovered 
an  omission  in  the  instructions  which 
the  court  had  ready  to  give  to  the 
jury,  but  a  full  hour  before  they  were 
actually  read,  he  presented  a  request 
covering  the  omitted  matter.  It  was 
held  an  abuse  of  discretion  to  refuse 
the  lequest.  McKennan  v.  Omaha  & 
C.  B.  St.  R.  Co.,  95  Neb.  643,  146  N. 
W.  1014. 

[b]  A  request  made  before  the  jury 
retired  is  substantially  within  a  rule 
directing  counsel  to  submit  before 
argument  commences,  but  providing 
that  at  the  close  of  the  argument  ad^ 
ditional  requests  suggested  by  the  argu- 
ment may  be  made.  State  v.  Hutch- 
ings,  24  S.  C.  142. 

[c]  The  discretion  of  the  court  to 
require  requests  before  argument  "is 
not  an  absolute  one  for  questions  might 
be  raised  in  the  argument  which  would 
necessitate  additional  instructions  by 
the  court."  St.  Louis  S.  W.  Ey.  Co.  v. 
Mitchell   (Ark.),  171  S.  W.  895. 

[d]  '.'In  many  instances  the  charge 
itself  may  present  an  unforeseen  view 
and  create  an  unforseen  necessity 
which  may  demand  from  counsel  ,   .    , 
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the  preparation  of  other  requests." 
Pfeffele  v.  Second  Ave.  E.  Co.,  34  Hun 
(N.  Y.)   497. 

[e]  The  rule  being  to  require  re- 
quests before  argument,  the  court  says, 
"The  rule  should  be  made  sufficiently 
elastic"  to  permit  requests  after  argu- 
ment and  charge,  where  either  bring  up 
matters  which  require  instructions. 
Carey  v.  Chicago,  etc.  E.  Co.,  61  Wis. 
71,  20  N.  W.  648. 

[f]  Where  an  instruction  was  not 
asked  until  after  one  argument  had 
been  made  on  each  side,  and  it  was  on 
a  point  on  which  the  jury  ought  to  have 
been  instructed,  its  refusal  was  rever- 
sible error.  Each  side  still  had  one 
argument  to  make.  Wills  v.  Tanner,  13 
Ky.  L.  Eep.  741,  18  S.  W.  166.  See  also 
Mann's  Admr.  v.  Eeynolds,  150  Ky.  313, 
150  S.  W.  329,  where  the  court  says  it 
would  have  been  error  to  refuse  an  in- 
struction requested  before  argument 
concluded,  and  hence  it  was  not  error 
for  the  trial  court  to  grant  such  a  re- 
quest. And  see  Louisville,  etc.  Co.  v. 
Seibert's  Admr.,  21  Ky.  L.  Eep.  1603, 
55  S.  W.  892,  where  the  trial  court  was 
held  justified  in  refusing  to  give  fur- 
ther instructions  although  opposing 
counsel  had  misinterpreted  instructions 
already  given. 

73.  Tinney  &  Little  v.  Endicott,  5 
Cal.   102. 

74.  People  v.  Demasters,  105  Cal. 
669,  39  Pac.  85,  where  counsel's  request 
was  trelated  as  an  exception  which 
should  have  called  the  court's  attention 
to  its  omission.  See  also  Sanborn  v. 
School    District,    12    Minn.    17. 

75.  Ind.— Phillips  v..  Thorne,  103 
Ind.  275,  2  N.  E.  747.  Kan.— Atchison, 
etc.  E.  Co.  V.  Frazier,  27  Kan.  463. 
Tenn. — Williams  v.  Miller,  2  Lea  405. 

76.  Phillips  V.  Thome,  103  Ind.  275, 
2  N.  E.  747;  Atchison,  etc.  E.  Co.  i;. 
Frazier,  27  Kan.  463. 

[a]     "The  judge  must  so  order  his 
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it  has  been  held  that  a  denial  to  accused  of  a  reasonable  opportunity 
to  prepare  his  instructions  is  a  denial  of  his  right  tc  be  heard  in  his 
defense." 

3.  What  Is  Proper  Time.'^  —  a.  Fixed  by  Statute  or  Rule  of 
Court.  —  The  time  when  the  request  must  be  made  is  fixed  by  statute 
in  many  jurisdictions.''^.  But  reasonable  rules  as  to  the  time  for 
presenting  requests  may  be  made  by  the  court,'"  provided  the  rules 
are  properly  promulgated,*^  and  do  not  have  the  effect  of  taking  away 
the  party's  right  to  have  the  jury  instructed  at  some  time  before  the 
retirement.*^  But  a  rule  applicable  particularly  to  civil  eases  would 
not  necessarily  apply  to  criminal  cases.^* 

b.  Before  Argument  Begun.  —  In  many  jurisdictions  the  time  is 
fixed  as  being  "before  argument,"  usually,  but  not  always,  with  the 
further  provision  that  it  be  "at  or  before  the  close  of  the  evidence."** 


discretion  as  to  afEord  the  counsel  a 
reasonable  time  to  prepare  and  present 
their  prayers."  Holder  v.  Giant  Lum- 
ber Co.,  161  N.  C.  177,  76  S.  E.  485. 

77.  Dixon  v.  State,  13  Fla.  636. 

78.  Bequest  to  reduce  charge  to  writ- 
ing, see  infra,  TV,  B. 

79.  See  cases  in  following  notes. 

80.  tr.  S. — Manhattan  Life  Ins.  Co. 
V.  Praneisco,  17  Wall.  672,  21  L.  ed.  698. 
HI.— Prindeville  v.  People,  42  111.  217. 
Mass. — McMahon  v.  O'Connor,  137 
Mass.  216.  Mich. — People  v.  Garbutt, 
17  Mich.  9.  N.  J. — Engeman  v.  State, 
54  N.  J.  L.  247;  23  Atl.  676.  Ore.— 'Car- 
ney V.  Barrett,  4  Ore.  171.  S.  C. — State 
V.  Hutchings,  24  S.  C.  142.  W.  Va. 
Sterling  Organ  Co.  v.  House,  25  W.  Va. 
64. 

See  also  6  Standard  Peoc.  62. 

81.  "The  rule  could  not  exist  in 
the  breast  of  the  judge  alone,  but  must 
be  announced  as  a  rule  made  of  rec- 
ord." Chicago  Anderson,  etc.  Co.  v. 
Sobkowiak,  148  111.  573,  586,  31  N.  E. 
572. 

82.  Bell  V.  North,  4  Litt.  (Ky.)  133. 

83.  People  v.  Cook,  148  Cal.  334,  83 
Pac.  43. 

84.  XJ.  S. — Manhattan  Life  Ins.  Co. 
V.  Francisco,  17  Wall.  672,  21  L.  ed. 
698.  Ariz. — Territory  v.  Harper,  1 
Ariz.  399,  25  Pac.  528.  Aik.— St.  Louis 
8.  W.  By.  Co.  V.  Mitchell,  171  S.  W. 
895.  CaO^-People  v.  Sears,  18  Cal.  635. 
But  compare  People  v.  Cook,  148  Cal. 
834,  83  Pac.  43.  Conn. — ^Farrington  v. 
Cheponis,  84  Conn.  1,  78  Atl.  652.  111. 
MeMahon  v.  Sankey,  35  111.  App.  341. 
Ind. — Pox  V.  Barekman,  178  Ind.  572, 
99  N.  E.  989;  Benson  v.  State,  119  Ind. 


488,  21  N.  E.  1109.  la.— Shelberg  v. 
Jones,  151  N".  W.  1066.  Kan.— Atchi- 
son, etc.  B.  Co.  V.  Franklin,  23  Kan. 
74.  Mass. — Eobertson  v.  Boston  &  N. 
St.  E.  Co.,  190  Mass.  108,  76  N.  B.  513, 
112  Am.  St.  B^p.  314,  3  L.  B.  A.  (N. 
S.)  588;  Brick  v.  Bosworth,  162  Mass. 
334,  39  N.  E.  36;  Ela  v.  Coekshott,  119 
Mass.  416.  IVIicli. — Crippen  v.  Hope,  38 
Mich.  344;  People  v.  Garbutt,  17  Mich. 
9.  Mo. — ^Payne  v.  Payne,  57  Mo.  App. 
130.  Compare  Watson  v.  Bace,  46  Mo. 
App.  546.  Neb. — See  Billings  v.  McCoy, 
5  Neb.  187.  N.  C. — See  Barringer  v. 
Deal,  164  N.  C.  246,  80  S.  E.  161;  Lut- 
trell  V.  Martin,  112  N.  C.  593,  17  S.  E. 
573;  Posey  v.  Patton,  109  N.  C.  455,  14 
S.  E.  64.  Ohio.— Bev.  Codes,  1910, 
§§11,447,  13,675.  See  Lutterback  v. 
Toledo,  etc.  B.  Co.,  5  Ohio  Cir.  Dec. 
141.  S.  C— Salley  v.  Cox,  94  S.  0.  216, 
77  S.  E.  933,  Ann.  Cas.  1915A,  1111,  46 
L.  E.  A.  (N.  S.)  53.  S.  D.— White  v. 
Amrhien,  14  S.  D.  270,  85  N.  W.  191. 

[a]  It  was  too  late  "after  two 
speeches  had  been  made  on  the  preced- 
ing day,  and  when  the  judge  was  pre- 
paring his  charge  and  had  no  time  to 
consider"  the  requests.  State  v.  Claud- 
ius, 164  N.  C.  521,  80  S.  E.  261. 

[b]  "The  rule  of  practice  requires 
that  any  special  requests  to  charge 
should  be  presented  to  the  court  by  the 
opening  of  the  argument  for  ssch 
party,  though  this  is  not  always  very 
rigidly  enforced."  Cady  v.  Owen,  34 
Vt.  598.  See  also  Johnson  &  Co.  v.  Cen- 
tral Vermont  E.  Co.,  84  Vt.  486,  79 
Atl.  1095;  Wilmot  v.  Howard,  39  Vt. 
447,  94  Am.  Dec.  338;  Vaughan  v.  Por- 
ter,  16  Vt.   266. 
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Eules  to  this  effect  have  always  been  held  reasonable.'"  To  this  rule 
is  sometimes  added  the  provision  that  additional  instructions  sug- 
gested by  the  argument  may  be  subsequently  requested,**  but  this  does 
not  warrant  counsel's  interrupting  the  judge  while  he  is  making  his 
charge.'^ 

c.  During  the  Argument  and  Before  Its  Close.  —  Although  a  re- 
quest that  the  court  interrupt  opposing  counsel's  argument  for  the 
purpose  of  then  instructing  the  jury  is  contrary  to  orderly  pro- 
cedure,** it  has  been  held  that,  under  a  statute  providing  that  in- 
structions may  be  requested  when  the  argument  is  concluded,  requests 
handed  up  during  argument  cannot  be  rejected  as  having  been  sub- 
mitted too  late.*^  And  the  practice  in  some  jurisdictions  sanctions 
the  handing  in  of  requests  during  argument,®"  or  requires  such  action 
before  the  close  of  argument.*^ 

d.  At  or  After  Conclusion  of  Argument.  —  Sometimes  it  is  pre- 
scribed that  requests  shall  be  made  at  the  conclusion  of  the  argument.'^ 

e.  Before  or  After  the  General  Charge  Is  Given.  —  In  some  states 
the  proper  time  to  request  is  before  the  giving  of  the  general  charge,®^ 


85.  U.  S. — Manhattan  Life  Ins.  Co. 
V.  Francisco,  17  Wall.  672,  21  L.  ed. 
698.  Mass.— Brick  v.  Bosworth,  162 
Mass.  334,  39  N.  E.  36;  Ela  v.  Cock- 
shott,  119  Mass.  416.  S.  D. — ^White  v. 
Amrhien,  14  S.  D.  270,  85  N.  W.  191. 
Vt.— Cady  v.  Owen,  34  Vt.  598. 

[a]  A  rule  requiring  requests  be- 
fore argument  in  criminal  cases  held 
reasonable.  People  v.  Seara,  18  Cal. 
635.  But  compare  People  v.  Cook,  148 
Cal.  334,  83  Pac.  43;  People  v.  Williams, 
32   Cal.   280. 

86.  Salley  v.  Cox,  94  S.  C.  216,  77 
S.  E.  933,  Ann.  Cas.  1915A,  1111,  46  L. 
E.  A.  (N.  S.)  53;  State  v.  Hutchings, 
24  S.  C.  142. 

As  a  reason  for  relaxation  of  the 
rule  that  the  request  must  be  made  on 
time,  see  supra,  III,  B,  1. 

87.  Salley  v.  Cox,  94  S.  C.  216,  77 
S.  E.  933,  Ann.  Cas.  1915A,  1111,  46  L. 
E.  A.   (N.  S.)   53. 

88.  Eichmond  &  M.  E.  Co.  v.  Hum- 
phreys, 90  Va.  425,  18  S.  E.  901. 

89.  McCaleb  v.  Smith,  22  Iowa  242. 

90.  A  request  to  charge  made  dur- 
ing the  argument  was  held  in  time 
though  subsequently  the  complaint  was 
amended  by  substituting  entirely  new 
counts,  and  though  the  court  marked 
the  request  "refused"  before  the 
argument  was  over  and  the  motion  to 
amend  the  complaint  was  made.  A 
second  request  was  not  necessary. 
Tennessee  Coal  I.  &  E.  Co.  v.  Barker, 
6  Ala.  App.  413,  60  S.  W.  486. 
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91.  See  Purdon's  Dig.  (Pa.),  p.  3357. 
Compare  Kinley  v.  Hill,  4  Watts  &  S. 
(Pa.)  426.    See  also  supra,  III,  B,  3,  b. 

[a]  The  request  must  be  stated  be- 
fore counsel's  argument  is  closed  and 
in  time  to  give  opposite  counsel  an 
opportunity  to  discuss  it.  Donahue  v. 
Coleman,  49  Conn.  464. 

[b]  A  rule  has  been  upheld  that 
requires  presentation,  "before  the  last 
address  of  counsel  to  the  jury."  Car- 
ney V.  Barrett,  4  Ore.  171.  See  also 
Sterling  Organ  Co.  v.  House,  25  W.  Va. 
64. 

[c]  Where  the  rule  requires  a  prior 
submission,  presentation  at  the  close  of 
argument  is  too  late.  Benson  V.  State, 
119  lud.  488,  21  N.  E.  1109. 

92.  McCaleb  v.  Smith,  22  Iowa  242. 

93.  Conn. — Donahue  v.  Coleman,  49 
Conn.  464.  Mass. — ^Leydecker  v.  Brint- 
nall,  158  Mass.  292,  33  N.  E.  399.  Minn. 
Shartle  v.  Minneapolis,  17  Minn.  308; 
Sanborn  v.  School  Dist.,  12  Minn.  17. 

[a]  "In  this  case  the  record  dis- 
closes no  rule  of  the  district  court,  and 
we  know  of  none,  forbidding  counsel  to 
ask  requests  after  the  charge  has  been 
delivered  to  the  jury,  and  before  the 
jury  retires;  but,  in  the  absence  of  any 
written  rule  regulating  the  practice, 
it  is  quite  clear,  in  the  nature  pt  the 
ease,  that  counsel  are  under  an  obliga- 
tion to  the  court  to  frame  and  present 
their  requests  for  instructions  at  some 
period  prior  to  the  delivery  of  the 
charge  to  the  jury.     To  spring  a  re- 
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this  being  sometimes  coupled  with  a  proviso  for  subsequent  requests 
by  leave  of  court.'*  But  it  has  been  held  that  requests  must  not  be 
made  until  after  the  general  charge."^  Obviously  a  request  after  the 
conclusion  of  the  charge  is  too  late,  where  the  statute  requires  requests 
at  or  before  the  close  of  the  evidence. "^ 

f.  Before  Final  Submission  and  Retirement  of  Jury.  —  The  courts 
uniformly  hold  that  the  request  to  charge  must  be  before  final  sub- 
mission to  the  jury,*^  subject  to  the  rules  hereinafter  discussed  as 
to  the  right  to  have  additional  instructions  on  the  jury's  recall.'* 

Some  courts  have  stated  the  rule  to  be  that  the  jury  may  be  in- 
structed at  any  time  before  actual  retirement,''  especially  where  the 
situation  is  such  that  otherwise  the  jury  would  not  be  fully  and  fairly 
charged.^  But  this  right  is  clearly  subject  to  the  court's  reasonable 
regulation  to  prevent  delay,^  and  so  a  request  has  been  refused  which 
was  made  after  the  charge  and  while  the  jury  was  leaving  the  box,^ 
or  where  they  were  about  to  retire  after  an  adjournment  following 


quest  at  the  conclusion  of  the  charge 
is  often  a  source  of  embarrassment  to 
the  court,  and,  if  this  should  be  done 
by  counsel  purposely,  and  with  a  view 
to  any  such  result,  the  act  would  be 
one  involving  a  gross  discurtesy  to  the 
court,  for  which  counsel  would  be  just- 
ly censurable."  State  v.  Barry,  11  N. 
D.  428,  443,  92  N.  W.  809. 

[b]  Texas. — ^In  James  v.  State  (Tex. 
Grim.),  167  S.  W.  727,  it  is  said  that 
a  request  comes  too  late  which  is  not 
made  until  after  the  court  has  read  his 
charge. 

[c]  Code  Crim.  Proc,  art.  717, 
reads:  "After  or  before  the  charge 
of  the  court  to  the  jury."  See  also 
Osborne  v.  State  (Tex.  Crim.),  56  S. 
W.  53.  No  precise  time  seems  to  be 
provided  by  Comp.  Civ.  St.,  art.  1319 
for  requests  in  civil  cases,  but  by 
Boone  v.  Miller,  73  Tex.  557,  11  S.  W. 
551,  it  appears  corrections  and  addi- 
tions to  the  charge  should  be  made 
when  the  charge  is  delivered.  In  Eeed 
V.  Missouri,  K.  &  T.  By.  Co.  (Tex.  Civ. 
App.),  174  S.  W.  956,  construing  arts. 
1971  and  1973,  Eev.  St.,  1911,  as  amend- 
ed by  Acts  33d.  Leg.,  ch.  59,  it  is  held 
that  the  requested  charges  must  be 
presented  before  the  main  charge  is 
read  to  the  jury. 

94.  "Before  the  court  has  instructed 
the  jury,  or  later  by  consent  of  the 
court."  Utah  Comp.  Laws,  1907,  §3148. 
See  also  Flint  v.  Nelson,  10  Utah  261, 
37  Pac.  479. 

As  to  reasons  for  relaxation  of  the 


rule  that  the  request  must  be  made  on 
time,  see  supra,  III,  B,  1. 

95.  "Counsel  should  first  hear  the 
charge,  and'  then  make  such  Requests 
as  in  their  opinion  are  right  and  proper 
in  extension  or  modification."  Chese- 
peake,  etc.  E.  Co.  v.  Hendricks,  88 
Tenn.  710,  13  S.  W.  696,  14  S.  W.  488. 
See  also  Chicago  Guaranty  Fund,  etc. 
Co.  V.  Ford,  104  Tenn.  533,  58  S.  W. 
239.  Compare  Texas  cases  in  preced- 
ing note. 

96.  Barringer  v.  Deal,  164  N.  C.  246, 
80  S.  E.  161. 

97.  Ala. — Jamison  v.  State,  7  Ala. 
App.  3,  60  So.  944.  Mass.— Phillips 
Case,  132  Mass.  233.  N.  J. — Engeman 
V.  State,  54  N.  J.  L.  247,  23  Atl.  676. 
N.  C— State  v.  Lane,  166  N.  C.  333,  81 
S.  E.  620;  State  v.  Barbee,  92  N.  C.  820. 
Vt.— Wetherby  v.  Foster,  5  Vt.  136. 
W.  Va.— Jarrett  v.  Stevens,  36  W.  Va. 
445,  15  S.  E.  177. 

See  also  supra,  III,  B,  3,  b  to  e. 

98.  See   infra,   X,   A,   3,   b. 

99.  Ga. — Brooks  v.  State,  96  Ga. 
353,  23  S.  E.  413.  Neb.— Billings  v. 
McCoy,  5  Neb.  187.  N.  Y.— Chapman 
V.  McCormick,  86  N.  Y.  479.  S.  0. 
State  V.  Hutehings,  24  S.  C.  142. 

1.  Compare  supra,  III,  B,  1. 

2.  IT.  S.— Astruc  v.  Star  Co.,  182 
Fed.  705.  K  Y. — O'Neil  v.  Dry  Dock, 
etc.  Co.,  129  N.  Y.  125,  29  N.  E.  84,  26 
Am.  St.  Rep.  512.  N.  C. — State  v.  Lane, 
166  N.  C.  333,  81  S,  E.  620. 

3.  Astruc  V.  Star  Co.,  182  Fed.  705; 
Tinkham  v.  Thomas,  2  Jones  &  S.  (N. 
Y.)   236. 
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the  charge.*  And  it  is  clearly  too  late  to  request  instructions  after 
the  jury  have  come  in  and  announced  their  inability  to  agree.^ 

C.  Requisites  op  the  Request."  —  1.  Bequest  Must  Be  Specific. 
A  mere  general  request  for  instructions  may  be  disregarded/  for  the 
desired  instruction  should  be  presented,  in  a  form  presenting  a  specific 
legal  proposition.^  Mere  general  exceptions  to  instructions  given  are 
not  sufS.eient  as  requests,^  nor  is  a  mere  "contention"  of  counsel  dur- 
ing the  trial  to  be  regarded  as  a  compliance  with  the  statute  requiring 
a  request.^" 

2.  Written  Bequests.  —  In  many  jurisdictions  the  requests  to 
charge  must  be  in  writing,^^  and  even  where  not  absolutely  required 


4.  The  jury  had  been  charged  but 
adjournment  was  taken  till  the  next 
day.  After  the  jury  had  been  called 
and  were  about  to  be  sent  to  their 
room,  instructions  were  requested. 
Tully  V.  Despard,  31  W.  Va.  370,  6  S. 
E.  927. 

5.  Wilmot  V.  Howard,  39  Vt.  447,  94 
Am.    Dec.   338. 

6.  Numbering  requests,  see  infra,  V, 
A. 

BecLuests  must  be  correct,  see  infra, 
m,  B,  2;  III,  F,  1. 

7.  Minn.— Mobile  Fruit  &  T.  Co.  v. 
Potter,  78  Minn.  487,  81  N.  W.  892. 
Mo. — State  v.  Easco,  239  Mo.  535,  144 
S.  W.  449;  Simonds  v.  Oliver,  23  Mo. 
32.  Tex.— Orient  Ins.  Co.  v.  Wingfield, 
49  Tex.  Civ.  App.  202,  108  S.  W.  788. 
Va. — Kitty  v.  Fitzhugh,  4  Eand  600. 
Wis.— Hardt  v.  Chicago,  M.  &  St.  P.  E. 
Co.,  130  Wis.  512,  110  N.  W.  427. 

[a]  A  mere  request  "to  give  propei" 
instructions"  is  not  sufficient.  Virgie 
V.  Stetson,  73  Me.  452. 

8.  Wright  V.  Western,  etc.  E.  Co., 
139  Ga.  343,  77  S.  E.  161,  where  coun- 
sel merely  requested  generally  that  the 
court  charge  whether  or  not  the  plain- 
tiff was  bound  to  stop,  look  and  listen, 
before  crossing  defendant's  track.  This 
was  held  insufficient. 

[a]  The  request  must  be  "properly 
framed,  presenting  the  question  desired 
to  be  passed  upon."  Orient  Ins.  Co.  v. 
Wingfield,  49  Tex.  Civ.  App.  202,  108 
S.  W.  788,  citing  many  Texas  cases. 

[b]  One  cannot  predicate  error 
upon  the  refusal  of  an  oral  Request 
where  he  "did  not  even  undertake  to 
formulate  the  instruction  desired." 
Hardt  v.  Chicago,  M.  &  St.  P.  E.  Co., 
130  Wis.  512,  110  N.  W.  427. 

[o]  "Our  statute.  Sec.  5371,  E.  S. 
1899  (Comp.  Stats.  1910,  §6235)  pro- 
vides, 'When  the  evidence  is  concluded, 
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either  party  may  request  instructions 
to  the  jury  on  points  of  law,  which 
shall  be  given  or  refused  by  the  court; 
which  instructions  shall  be  reduced  in 
writing,  if  either  party  require  it.' 
And  it  is  further  provided  in  the  same 
section,  'Before  the  argument  of  the 
case  is  begun,  the  court  shall  immedi- 
ately, and  before  proceeding  with  other 
business,  charge  the  jury,  which  charge 
shall  be  reduced  to  writing  by  the 
court,  if  either  party  request  it,  and 
such  charge  or  charges,  or  any  other 
charge  or  instruction  provided  for  in" 
this  section,  when  so  written  or  given, 
shall  in  no  case  be  orally  qualified,' 
etc.  We  are  of  the  opinion  that  the 
meaning  of  these  provisions  is,  that 
the  party  desiring  an  instruction  on 
any  point  of  law  in  the  case,  shall 
state  *o  the  court  the  proposition  which 
he  claims  to  be  the  law  applicable  to 
the  point;  and  that  the  court  shall 
then  either  give  or  refuse  it.  That  it 
is  not  enough  to  merely  state  to  the 
court  that  the  party  desires  the  court 
to  instruct  on  a  certain  point;  but  he 
must  present  to  the  court  what  he 
claims  to  be  the  law."  Smith  v.  State, 
17  Wyo.  481,  489,  101  Pao.  847. 

9.  Hamilton  v.  Boston  Elec.  E.  Co., 
213  Mass.  420,  100  N.  E.  604;  Mobile 
Fruit  &  T.  Co.  v.  Potter,  78  Minn.  487, 
81  N.  W.  392.  Compare  Scherrer  v. 
Seattle,  52  Wash.  4,  100  Pac.  144. 

10.  Davis  V.  Stephenson,  149  N.  C. 
113,  62  S.  E.  900. 

11.  Ala.— Code,  §5364.  See  Hooper 
V.  State,  106  Ala.  41,  17  So.  679;  Fuller 
V.  State,  97  Ala.  27,  12  So.  392.  Colo. 
Code  Civ.  Proc,  §204.  See  Schmidt  v. 
First  Nat.  Bank,  10  Colo.  App.  261,  50 
Pae.  733.  Conn. — ^Urbansky  v.  Kutin- 
sky,  86  Conn.  22,  84  Atl.  317.  D..0. 
Washington  Herald  Co.  v.  Berry,  41 
App.  Cas.   (D.  C.)   322,  constrvmg  3rd 
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section,  rule  44  of  the  Common  Law 
Eules  of  the  supreme  court  of  the 
District,  says:  "This  rule — a  most  rea- 
sonable one — governs  the  courts  in  spe- 
cial term."  Fla. — Lindsey  v.  State,  53 
Fla.  56,  43  So.  87;  Irvin  v.  State,  19 
Fla.  872.  Ga.— Code,  1911,  §6084.  See 
Smith  V.  State,  189  Ga.  230,  76  S.  E. 
1016;  Atlanta  Machine  Works  v.  Pope, 

111  Ga.  872,  36  S.  E.  950;  "Walton  v. 
State,  12  Ga.  App.  551,  77  S.  E.  891; 
Greene  v.  State,  11  Ga.  App.  257,  74 
S.  E.  1101.  lU.— See  Kurd's  Eev.  St., 
1903,  ch.  110,  §§53,  54,  and  Elgin  City 
Banking  Co.  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  160  111.  App.  364;  Harding  v. 
Sandy,  43  111.  App.  442.  Ind.— Burns' 
Ann.  St.,  1908,  §558;  See  also  Terry 
V.  Davenport,  170  Ind.  74,  83  N.  E. 
636.  Kan.— Gen.  St.,  1909,  §5879.  See 
also  Tays  v.  Oarr,  37  Kan.  141,  14  Pac. 
456.  Mass. — Bingham  v.  Monroe,  212 
Mass.  455,  99  N.  E.  165.  Minn.— See 
Mobile  Pruit  &  T.  Co.  v.  Potter,  78 
Minn.  487,  81  N.  W.  392.  Miss.— The 
parties  must  by  written  request  indi- 
cate the  points  on  which  they  desire 
instructions  or  the  court  cannot  in- 
struct at  all.  Canterbury  v.  State,  90 
Miss.  279,  43  So.  678;  Archer  v.  Sin- 
clair, 49  Miss.  343.  Mo. — Eev.  St., 
1909,  §5244.  And  see  State  v.  Starr, 
244  Mo.  161,  148  S.  W.  862;  Marion 
V.  St.  Louis,  etc.  Ey.  Co.,  124  Mo.  App. 
445,  101  S.  W.  688.  Mont.— Code  Civ. 
Proc,  §1080,  subd.  7;  Helena  &  L.,  etc. 
Co.  V.  Lynch,  25  Mont.  497,  65  Pac.  919. 
N.  0. — "Otherwise  the  judge  may  dis- 
regard them."  Eev.  St.,  1905,  §538. 
See  also  Linker  v.  Linker,  167  N.  C. 
651,   83   S.   E.    736;    Marshall  v.   Stine, 

112  N.  0.  697,  17  S.  E.  495.  And  see 
State  V.  Horton,  100  N.  C.  443,  6  S.  E. 
238,  6  Am.  St.  Eep.  613.  N.  D.— Carr 
V.  Minneapolis,  St.  P.,  etc.  E.  Co.,  16 
N.  D.  217,  112  N.  W.  972,  construing 
§7021,  Eev.  Codes,  1905,  to  be  man- 
datory. Ohio.— Eev.  Codes,  1911,  §§11,- 
447,  13,675.  And  see  Cleveland,  etc. 
E.  Co.  V.  Nixon,  12  Ohio  Cir.  Dec.  79. 
Okla.— Comp.  Laws,  1909,  §§5794,  6823. 
See  Lumpkin  v.  State,  5  Okla.  Crim. 
488,  115  Pae.  478.  S.  O.^Salley  v.  Cox, 
94  S.  C.  216,  77  S.  E.  933,  Ann.  Cas. 
1915A,  1111,  46  L.  E.  A.  (N.  S.)  53; 
State  V.  Owens,  79  S.  C.  125,  60  S.  E. 
305,  construing  circuit  court  rule  No. 
11.  Teun. — Must  be  in  writing  in 
felony  cases.  See  Shannon's  Code, 
§7187.  And  see  State  v.  Missio,  105 
Tenn.  218,  58  8.  W.  216.     By  section 


4692  it  may  be  required  by  the  court. 
And  it  is  the  better  practice  to  so  re- 
quire. See  Williams  v.  Miller,  2  Lea 
405.  Wash. — See  Murphy  v.  Chicago, 
M.  &  St.  P.  E.  Co.,  66  Wash.  663,  120 
Pac.  525,  construing  the  1909  amend- 
ment to  the  Practice  Act.  Wis. — Eev. 
St.,  1898,  §2853,  as  construed  by  Hacker 
V.  Heiney,  111  Wis.  313,  87  N.  W.  249, 
and  Cupps  v.  State,  120  Wis.  504,  97 
N.  W.  210,  98  N.  W.  546,  102  Am. 
St.  Eep.  996,  requires  request  in  writ- 
ing in  both  civil  and  criminal  cases. 
See  also  Morrison  v. '  Superior  Water, 
L.  &  P.  Co.,  134  Wis.  167,  114  N.  W. 
434. 

[a]  Kentucky. — "Subsection  5  of 
section  317  of  the  Civil  Code  of  Prac- 
tice provides,  in  part  as  follows:  'If 
a  general  verdict  be  required,  either 
party  may  ask  written  instructions  to 
the  jury  on  points  of  law,  which  shall 
be  given  or  refused  by  the  court  be- 
fore the  commencement  of  the  argu- 
ment to  the  jury.'  It  is  contended, 
however,  that  this  provision  of  the 
code  is  satisfied  whenever  a  party 
orally  asks  the  court  to  reduce  its  in- 
structions to  writing;  that  it  does  not 
require  the  request  to  be_  in  writing. 
We  do  not  think,  however,  that  the 
language  above  quoted  is  susceptible 
of  so  narrow  a  construction,  since  it 
will  be  noticed  that  either  party  not 
only  'may  ask  written  instructions  to 
the  jury  on  points  of  law,'  but  it  fur- 
ther provides  that  'these  instructions 
shall  be  given  or  refused  by  the 
court.'  This  clearly  means  that  the 
instructions,  as  asked,  must  be  in  writ- 
ing, and  when  so  asked  it  is  the  duty 
of  the  court  either  to  give  them  or 
refuse  them."  Bell's  Admr.  v.  Louis- 
ville Ey.  Co.,  148  Ky.  189,  146  S.  W. 
383,  citing  Civ.  Code  Prac,  §317  (5). 
See  also  Chas.  Taylor  Sons  Co.  v.  Hunt, 
163  Ky.  120,  173  S.  W.  333;  Eoss  v. 
Kohler,  163  Ky.  583,  174  S.  W.  36,  Ann. 
Cas.  1915D,  621;  Louisville  &  N.  E.  Co. 
V.  Woodford,  152  Ky.  398,  153  S.  W. 
722. 

[b]  Tex.  Code  Crim.  Proc,  art.  717, 
requires  requested  instructions  to  be 
in  writing.  "Construing  this  statute, 
this  court  has  always  held  that  the 
requested  instructions,  however  correct, 
are  not  required  to  be  given  by  the 
court,  unless  they  are  presented  in 
writing."  Osborne  v.  State  (Tex. 
Crim.),  56  S.  W.  53,  citing  Murray  «. 
State,    38    Tex.    Crim.    677,    44    S.    W. 
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by  statute  or  by  rule  of  court  it  is  recognized  as' the  better  practice." 
The  statutes  and  rules  sometimes  prescribe  that  each  request  shall  be 
on  a  separate  sheet,^^  but,  in  the  absence  of  such  a  statute,  or  rule  of 
court,  it  seems  that  it  is  not  necessary  to  write  the  request  on  one  side 
only  of  the  sheet  of  paper. ^* 

3.  Signing  Requests.^^  —  In  some  jurisdictions  by  statute  the  re- 
quest must  be  signed  by  the  party  or  his  counsel,^®  and  even  in  the 
absence  of  a  direct  statute  such  signing  has  been  held  requisite.^^  But 
it  has  also  been  held  that  the  statute  is  not  mandatory,  and  does  not 
compel  the  rejection  of  requests  which  are  not  signed.^^  However,  the 
failure  to  give  an  unsigned  request  is  not  error." 

4.  Reading  Requests  to  Court.  —  The  rule  in  some  jurisdictions 
requires  a  formal  reading  of  the  written  request  to  the  court.^"    But 


830;  Stephens  v.  State,  31  Tex.  Crim. 
365,  20  S.  W.  826;  Surrell  v.  State,  29 
Tex.  App.  321,  15  S.  W.  816. 

12.  Williams  v.  Miller,  2  Lea 
(Tenn.)  405;  Smith  v.  State,  17  Wyo. 
481,  101  Pac.  847. 

[a]  So  in  Virginia  Cedar  Works  v. 
Dalea,  109  Va.  333,  64  S.  E.  41,  the 
court  says  it  was  not  unreasonable  to 
require  a  request,  qualifying  or  explain- 
ing an  instruction  already  given,  to  be 
reduced  to  writing. 

[b]  Wyoming. — "While  it  is  not 
imperative  that  the  instruction  re- 
quested be  reduced  to  writing  unless 
the  other  party  require  it,  yet  that 
is  the  better  practice,  and  the  uniform 
practice,  we  think,  in  this  jurisdic- 
tion." Smith  V.  State,  17  Wyo.  481, 
101  Pac.  847. 

13.  N.  D.  Eev.  Codes,  1905,  §7021. 
See  Carr  v.  Minneapolis,  St.  P.,  etc. 
E.  Co.,  16  N.  D.  217,  112  N.  W.  972. 

14.  In  Hodge  v.  Hudson,  139  N.  C. 
358,  51  S.  E.  954,  reversal  was  had 
because  the  court  overlooked  a  prayer 
written  on  the  reverse  side  of  the  sheet 
from  that  on  which  the  other  prayers 
were  written. 

15.  Necessity  that  court  sign  in- 
structions  generally,   see   infra,   V,   B. 

Handing  signed  requests  to  jury,  as 
showing  who  requested,  see  infra,  VIII, 
B,  3, 

16.  Colo. — Schmidt  v.  First  Nat. 
Bank,  10  Colo.  App.  261,  50  Pac.  733, 
citing  Code,  §787;  Orman  v.  Mannix, 
17  Colo.  564,  30  Pac.  1037,  17  L.  E.  A. 
602,  and  Mason  v.  Seiglitz,  22  Colo. 
320,  44  Pac.  588.  Ind. — Burns'  Ann. 
St.,  1908,  §558;  Weigand  v.  State,  178 
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Ind.  623,  99  N.  E.  999;  Habich  v.  Uni- 
versity Park  Bldg.  Co.,  177  Ind.  193, 
97  N.  E.  539;  Pittsburgh,  etc.  E.  Co.  v. 
0 'Conner,  171  Ind.  686,  85  N.  E.  969; 
Craig  V.  Prazier,  127  Ind.  286,  26  N.  E. 
842.  Kan.— Gen.  St.,  1909,  §5879; 
Morisette  v.  Howard,  62  Kan.  463,  63 
Pac.  756.  Mont.— Eev.  Code,  §6746, 
subd.  5,  and  §9271,  subd.  4;  State  v. 
Martin,  29  Mont.  273,  74  Pac.  725. 
N.  C. — Eev.,  1905,  §538.  See  also  State 
V.  Horton,  100  N.  C.  443,  6  S.  E.  238, 
6  Am.  St.  Eep.  613. 

17.  Houston  V.  Blythe,  60  Tex.  506; 
Eedus  V.  Burnett,  59  Tex.  576. 

[a]  But  it  is  not  error  to  give  a 
requested  instruction  signed  by  the 
judge  when  counsel  did  not  sign.  Gal- 
veston, etc.  E.  Co.  V.  Neal  (Tex.  Civ. 
App.),  26  S.  W.  788. 

18.  Orman  v.  Mannix,  17  Colo.  564, 
30  Pac.  1037,  31  Am.  St.  Eep.  340,  17 
L.  E.  A.  602. 

[a]  "It  is  but  a  rule  of  procedure, 
and  manifestly  designed  to  promote  the 
orderly  and  accurate  dispatch  of  busi- 
ness by  requiring  such  identification  of 
various  propositions  presented  as  will 
enable  the  court  to  avoid  confusion  and 
mistake."  Terry  v.  Davenport,  170 
Ind.  74,  83  N.  E.  636.  See  also  Weigand 
V.  State,  178  Ind.  623,  99  N.  E.  999. 

19.  Oolo. — Orman  v.  Mannix,  17 
Colo.  564,  30  Pac.  1037,  31  Am.  St.  Eep. 
340,  17  L.  E.  A.  602.  Ind.— Habich  v. 
University  Park  Bldg.  Co.,  177  Ind. 
193,  97  N.  E.  539;  Pittsburgh,  etc.  E. 
Co.  V.  0 'Conner,  171  Ind.  686,  85  N.  B. 
969.  Kan. — Morisette  v.  Howard,  62 
Kan.  463,  63  Pac.  756. 

20.  Herskovitz  v.  Baird,  59  S.  0. 
307,  37  S.  E.  922. 
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this  rule  is  intended  mainly  for  the  benefit  of  the  trial  judge  and  may 
be  waived  by  him.^^ 

D.  Decision  @n  or  Disposition  of  Requests,  Generally.  —  1. 
Time  To  Decide.  —  A  statute  fixing  the  order  of  trial  has  been  con- 
strued as  limiting  the  time  at  which  the  eaurt  may  determine  either 
to  reject  or  give  the  requested  instruction.^^  The  time  when  the  re- 
quested instruction  is  t©  be  given  is  elsewhere  treated.^' 

2.  Submission  to  Opposite  Counsel,  and  Argument.  —  The  court 
has  the  undoubted  right  to  submit  propositions  to  opposing  counsel 
f«r  examination  and  discussion,^*  and  may  also  prescribe  and  enforce 
reasonable  rules  requiring  submission  to  opposite  counsel  for  inspec- 
tion^^ and  statutes  sometimes  prescribe  that  the  requests  shall  be  so 
submitted.^®  But  in  the  absence  of  some  rule  9v  general  practice 
requiring  it,  a  mere  omission  would  not,  it  seems,  be  ground  for  re- 


21.  Willis  V.  Western  Union  Tel. 
Co.,  69  S.  C.  531,  48  S.  E.  538,  104 
Am.  St.  Bep.  828;  Hersksvitz  v.  Baird, 
59  S.  C.  307,  37  S.  E.  922. 

22.  In  Ohio  the  statute  (Eev.  Codes, 
1910,  §11,447),  regulating  the  order  ef 
trial  after  providing  f«r  the  presenta- 
tion of  requests  reads  "which  instruc- 
tions shall  be  given  sr  refused  by  the 
court  before  the  argument  to  the  jury 
is  commenced."  Construing  this  in 
Village  •f  Monroeville  v.  Boot,  54  Ohio 
St.  523,  44  N.  E.  237,  it  is  said  that 
prior  to  the  amendment  ef  the  stat- 
ute by  the  quoted  words,  it  was  held 
that  the  court  could  give  such  as  were 
proper  at  any  time  before  the  final 
submission  ef  the  cause  but  that  now 
the  court  cannot  exercise  any  discretion 
in  the  matter,  and  it  is  a  matter  of 
substantial  right  to  have  the  requests 
specifically  granted  or  refused  before 
the  argument.  See  also  Cleveland,  etc. 
Elect.  Ey.  Co.  v.  Hawkins,  64  Ohio  St. 
391,  60  N.  E.  558. 

[a]  The  section  relating  to  crimes 
does  not  contain  this  clause  and  hence 
the  law  seems  to  be  that  the  requests 
may  be  read  and  delivered  after  the 
argument.  See  Eev.  Codes,  1910,  §13,- 
675,  and  Blackburn  v.  State,  23  Ohi« 
St.    146. 

23.  See  infra,  YJU,  A. 

24.  East  Tennessee,  etc.  E.  Co.  v. 
Gurley,  12  Lea  (Tenn.)  46,  following 
Williams  v.  Miller,  2  Lea  (Tenn.)  405. 

[a]  "An  examination  was  proper 
and  may  have  been  necessary  to  enable 
them  to  determine  whether  to  waive, 
except,  or  ask  explanatory  or  qualify- 


ing instructions."     Alabama  G.  S.  E. 
Co.  V.  Arnold,  80  Ala.  600,  2  So.  337. 

25.  Murphy  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  66  Wash,  663,  120  Pac.  525, 
where  one  reason  for  refusing  to  re- 
verse for  the  failure  to  grant  a  re- 
quest is  stated  to  be  that  it  was 
"violative  of  rule  12  of  the  general 
rules  of  the  superior  court  which  re- 
quires all  proposed  instructions  to  be 
.  .  .  handed  to  .  .  .  opposing  coun- 
sel." 

[a]  In  Haines  v.  Stauffer,  13  Pa. 
541,  53  Am.  Dec.  493,  it  is  held  proper 
to  refuse  requests  when  counsel  do  not 
conform  to  such  a  rule.  But  compare 
Cooper  V.  Altoona,  etc.  Co.,  53  Pa. 
Super.  141,  where  submission  is  com- 
mended as  an  act  of  "ordinary  cour- 
tesy," but  the  trial  court  need  not 
compel  it. 

[b]  In  Jones  v.  Eiverside  Bridge 
Co.,  70  W.  Va.  374,  73  S.  E.  942,  it  is 
held  that  under  his  power  to  reasonably 
regulate  practice  the  trial  judge  may 
refuse  a  request  which  was  faulty 
when  presented  and  on  being  amended 
was  again  objected  to  and  was  then 
finally  rejected  because  it  had  not  been 
submitted  to  opposite  counsel  after  the 
last  amendment. 

[c]  In  Eoehl  v.  Baasen,  8  Minn.  26, 
the  court  says  "the  charge  requested 
should  have  been  submitted  to  the  op- 
posite counsel,  as  it  might  have  been 
assented  to,  and  the  charge  given." 

26.  Tex.  Eev.  St.,  1911,  §§1971, 
1973;  Eeed  v.  Missouri,  K.  &  T.  E.  Co. 
(Tex.  Civ.  App.),  174  S.  W.  956.  See 
also  requirements  as  to  filing  instruc- 
tions, vnfra,  V,  I>. 
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versal."  It  is  not  necessary  for  counsel  to  give  his  reasons  for  re- 
questing an  instruction.^^ 

It  is  no  doubt  permissible  to  permit  argument  on  the  propriety  of 
the  proposed  or  requested  instructions,^'  and  it  has  been  held  a  matter 
of  right  to  be  heard  in  argument  provided  counsel  makes  his  desire 
known  to  the  court.'"  How  far  counsel  may  in  the  course  of  their 
argument  to  the  jury  comment  upon  the  instructions,  is  not  withia 
the  scope  of  this  title.'^ 

3.  Necessity  of  Specifically  Granting  or  Refusing.  —  The  general 
rule  is  that  requested  instructions  must  be  given  if  they  are  correct 
in  form  and  substance,  are  presented  at  the  proper  time,  and  are 
properly  based  on  the  evidence  and  issues.'^  So  if  an  instruction  be 
correct  the  court  is  not  justified  in  refusing  it  simply  because  he 
thinks  the  jury  are  familiar  with  the  rule  therein  contained,*'  though 
it  has  been  held  that  a  correct  statement  of  a  mere  truism  might  be 
refused  as  possibly  confusing,'*  and,  as  is  more  specifically  pointed 
out  in  a  subsequent  paragraph,  mere  abstract  propositions  of  law, 
though  perfectly  stated,  should  not  be  given.'^ 

A  request  made,  or  point  proposed,  by  counsel  should  be  directly 
answered,'^  but  the  court's  failure  to  do  so  may  be  harmless,  as  where 


27.  Kenny  v.  Inhab.  of  Ipswith,  178 
Mass.  368,  59  N.  E.  1007;  Cooper  v. 
Altoona,  etc.  Co.,  53  Pa.  Super.  141. 

28.  Chicago,  I.  &  L.  Ey.  Co.  v.  Mar- 
tin, 28  Ind.  App.  468,  63  N.  E.  247. 

29.  Sullivan  v.  McManus,  19  App. 
Div.  167,  45  N.  Y.  Supp.  1079.  This 
case  is  cited  and  approved  in  Lampe 
V.  United  Eys.  Co.,  177  Mo.  App.  652, 
160  S.  W.  899,  though  that  exact  point 
is  not  involved  therein. 

[a]  "It  is  reasonable  and  proper 
that  each  party  to  a  case  shall  know 
what  requests  for  rulings  are  made  by 
the  other  party,  and  shall  have  an 
opportunity  to  be  heard  thereon  if  he 
so  desires."  Kenny  v.  Inhab.  of  Ips- 
with, 178  Mass.  368,  59  N.  E.  1007. 

30.  But  it  was  not  sufficient  to  mere- 
ly say,  "Does  your  honor  care  to  hear 
any  law  on  those  propositions  con- 
tained in  the  requests  to  charge  that 
I  gave  you,"  as  this  was  only  calling 
for  "the  desire  of  the  court  instead 
of  expressing  the  desire  of  the  defend- 
ant." Wildey  v.  Crane,  69  Mich.  17, 
36  N.  W.  734.  But  see  State  v.  Hill, 
28  La.  Ann.  311,  holding  that  it  is  not 
proper  to  permit  counsel  to  argue  the 
merits  of  his  requested  instructions,  at 
least  in  the  presence  of  the  jury. 

[a]  It  is  a  violation  of  the  consti- 
tutional provision  that  accused  shall 
have  the  right  to  be  heard  by  himself 
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and  counsel,  to  refuse  permission  to 
counsel  to  argue  the  law  of  the  case 
as  embraced  in  the  instructions.  See 
Thompson  v.  State,  6  Okla.  Grim.  50, 
117  Pao.  216. 

31.  See  2  Standard  Pboc.  788,  et 
seq. 

32.  Baltimore  &  O.  E.  Co.  v.  Peck 
(Ind.  App.),  101  N.  E.  674;  State  v. 
Be  Geralmo,  83  N.  J.  L.  135,  83  Atl. 
643;  Scott  v.  Mitchell,  41  N.  J.  L. 
346. 

33.  Wolfe  V.  Ives,  88  Conn.  174,  76 
Atl.  526. 

34.  In  McLaughlin  v.  United  Eail- 
roads  (Cal.),  147  Pae.  149,  it  is  sug- 
gested that  a  request  standing  alone 
may  properly  be  refused  as  confusing 
where  it  contains  only  "a  truth  as 
obvious  as  that  two  and  two  make 
four."  There  is  then  not  only  no 
necessity  for  giving  it,  but  "the  giv- 
ing of  it  alone  and  unexplained  there- 
fore would  tend  to  arouse  inquiry  in 
the  jurors'  minds  as  to  some  deeper 
significance,  some  profounder  truth, 
which  it  might  be  thought  to  con- 
tain. ' ' 

35.  See  infra,  VI,  B. 

36.  Fla. — Keitt  v.  Spencer,  19  Pla. 
748.  Pa. — Sommer  v.  Gilmore,  160  Pa. 
129,  28  Atl.  654;  Berry  v.  Pittsburg 
Ey.  Co.,  55  Pa.  Super.  289.  Tenn. 
Crumless  «.  Sturgess,  6  Heisk.  190. 
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the  verdict  could  not  have  been  affected  thereby,^'  or  where  the  court 
directed  a  verdict.^^ 

Points  need  not  be  affirmed  or  denied  separately.^®  Accidental  omis- 
sion to  give  a  requested  instruction  amounts  to  a  refusal  to  give  it,*" 
as  does  a  material  alteration,*^  especially  where  the  rule  requires  giving 
in  the  same  language  or  refusing.*^ 

In  some  jurisdictions  the  instructions  must  be  distinctly  marked 
"given"  or  "refused,"*^  in  which  case  it  is  clear  that  instructions 
not  marked  and  not  given  are  refused.**  Refusal,  however,  does  not 
amount  to  assertion  of  the  contrary.*' 

4,  Beading  or  Handing  Refused  Requests  to  Jury.  —  Refused  in- 
structions need  not  be  read  to  the  jury.*^    For  the  same  reason  jurors 


[a]  That  is  if  the  instructions  were 
offered  they  should  be  disposed  of  in 
some  way.  Phifer  v.  Alexander,  97 
N.  C.  335,  2  S.  E.  530. 

[b]  It  leaves  the  jury  with  no  clear 
idea  of  the  rule  by  which  they  are 
to  be  guided  to  merely  say,  "So  far 
as  the  points  are  in  accordance  with 
what  we  have  said  to  you  was  the 
controlling  question  in  the  case,  they 
are  affirmed.  And  so  far  as  they  are 
not  in  accordance  with  the  opinion  we 
expressed  in  the  general  charge,  they 
are  refused."  Duncan  v.  Sherman,  121 
Pa.  520,  15  Atl.  565. 

[c]  In  Olsofrom  v.  North  Jersey, 
etc.  Co.,  81  N.  J.  L.  321,  79  Atl.  1039, 
it  was  held  reversible  error  for  the 
court  after  giving  an  inadequate  state- 
ment of  the  law  to  say,  "The  defend- 
ant requests  that  I  shall  put  that  last 
statement  in  this  form,"  and  then 
state  the  request,  but  without  clearly 
instructing  the  jury  either  for  or 
against  the  request. 

37.  Douglass  v.  McAllister,  3  Oranch 
(U.  S.)  298,  2  L.  ed.  445. 

38.  Myers  v.  Kingston  Coal  Co.,  126 
Pa.  582,  17  Atl.  891;  Lewis  v.  Simon, 
72  Tex.  470,  10  S.  W.  554. 

39.  A  number  of  points  having  been 
presented  the  court  charged  generally 
"We  affirm  these  points."  This  was 
sufficient.  Com.  v.  Cleary,  135  Pa.  64, 
19  Atl.  1017,  8  L.  R.  A.  301.  See  also 
Duncan  v.  Sherman,  121  Pa.  520,  15 
Atl.  565;  Patterson  v.  Kountz,  63  Pa. 
246,  and  many  cases  there  cited. 

[a]  "The  reading  and  answering  of 
points  gives  practically  no  assistance  to 
a  jury."  Zacheyfia  v.  John  Lang  Paper 
Co.,  170  Fed.  617. 

[b]  In  Maxwell  v.  Massachusetts 
Title  Ins,  Co.,  206  Mass.  197,  93  N.  B. 


42,  it  was  held  to  be  error  to  Refuse 
to  pass  upon  the  requests,  and  require 
counsel  to  bring  the  points  up  one  by 
one  for  a  ruling  thereupon  during  the 
course  of  his  argument. 

40.  See  Hodge  v.  Hudson,  139  N.  C. 
358,  51  S.  E.  954,  where  court  over- 
looked a  request  on  the  back  of  the 
sheet  containing  others. 

[a]  Hence  a  reversal  followed 
where  an  instruction  requested  by  de- 
fendant's counsel  was  marked  "given" 
and  the  judge  made  a  statement  in  the 
record  that  it  "was  intended  to  have 
been  given  by  the  court,  and  it  was 
marked  'given'  but  unintentionally 
omitted  reading  the  same  to  the  jury." 
State  V.  NcNamara,  3  Nev.  70.  But 
compare  Dixon  v.  Snyder  Twp.,  49  Pa. 
Super.  148,  where  the  trial  court  hav- 
ing afirmed  the  point  and  then  in- 
advertently failed  to  1ea,i  it  at  the 
end  of  his  charge,  it  was  held  not 
reversible  error  because  counsel  should 
have  directed  the  court's  attention  to 
the  omission. 

41.  That  is  if  it  "essentially 
changed  the  force  of  the  instruction 
asked  for,  and  if  the  instruction  had 
been  pertinent."  Pensacola,  etc.  Co. 
V.  Atkinson,  20  Fla.  450.  Compare 
Toung  V.  State,  24  Fla.  147,  3  So.  881. 

[a]  "Where  the  charge  is  not  sub- 
stantially given,  it  must  be  regarded  as 
lefused."  McHugh  v.  State,  42  Ohio 
St.  154,  165. 

42.  See  infra,  III,  F,  3,  b. 

43.  See  infra,  V,  C. 

44.  Calef  v.  Thomas,  81  111.  478. 

45.  Dempsey  v.  Eeinsedler,  22  Mo. 
App.  43,  following  Miles  v.  Davis,  19 
Mo.  408. 

46.  Woeckner  v.  Erie  Elec.  Motor 
Co.,  187  Pa.  206,  41   Atl.   28;    Tucker 
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should  not  be  permitted  to  take  refused  requests  to  the  jury  room 
even  with  an  instruction  that  they  are  to  be  disregarded.*' 

5.  Stating  Reasons  for  Giving  or  Refusing.*^  —  In  a  general  way 
it  has  been  said  to  be  better  practice  not  to  give  to  the  jury  the  reasons 
for  refusing  a  request.*^  Though  where  counsel  has  read  a  request  in 
the  presence  of  the  jury  objection  cannot  be  made  to  the  court's  stating 
his  reasons  for  refusal,  in  connection  with  his  ruling  thereon,^"  and 
where  a  request  has  been  refused  because  given  in  another  instruction, 
and  a  request  has  been  presented  in  such  a  way  that  the  jury  has 
knowledge  of  it,  the  court  should  clearly  indicate  to  the  jury  that  the 
refusal  is  not  because  the  request  states  an  improper  rule  of  law,°^ 
though  a  distinction  has  been  made  in  such  case  between  criminal  and 
civil  proceedings.^^  But  it  has  been  suggested  that  if  a  party  is  not 
satisfied  with  the  instruction  already  given  he  must  take  his  chances 
as  t©  the  effect  upon  the  jury  of  the  direct  refusal  of  his  request  to 


V.  Charleston  &  W.  E.  Co.,  51  S.  0. 
306,  28  S.  E.  943;  Long  v.  Southern 
K.  Co.,  50  S.  0.  49,  27  S.  B.  531. 

[a]  The  court  need  not  read  them 
to  the  jury,  nor  state  to  the  jury  that 
they  have  been  received,  ner  that  he 
charges  or  refuses"  to  charge  them. 
Soper  Lumber  Co.  v.  Halsted,  etc.  Co., 
73  Conn.  547,  48  Atl.  425. 

[b]  For  to  do  so  is  liable  to  be  mis- 
leading and  confusing  and  so  prejudi- 
cial error.  Stewart  v.  Mills,  18  Fla. 
57;  Eansone  v.  Christian,  56  Ga.  851. 

[c]  "It  is  a  bad  practice — sufficient 
it  seems  to  us  to  endanger  any  ver- 
dict." Revilla  Fish'P.  Co.  v.  American- 
Hawaiian  S.  S.  Co.,  77  Wash.  49,  137 
Pac.  337. 

47.  Trinity  County  Lumb.  Co.  v. 
Denham,  85  Tex.  56,  19  S.  W.  1012. 

[a]  In  Vernon  f.  Iowa  State  T.  M. 
Assn.,  158  Iowa  597,  138  N.  W.  696, 
it  was  held  harmless  error,  that  the 
jury  took  to  the  jury  room  an  er- 
roneous instruction  not  read  to'  them 
by  the  court,  where  it  was  shown  that 
the  jury  did  not  read  it. 

As  to  what  may  be  taken  to  the 
jury  room  generally,  see  the  title 
"Juries  and  Jurors." 

48.  Generally  as  to  stating  reasons 
for  giving  instruction  see  infra,  VIII, 
B,  1. 

Indorsing  reasons  on  instruction,  see 
infra,  V,  C. 

49.  To  give  them  reasons  for  re- 
fusal tends  to  confuse  them.  The  rea- 
sons for  refusal  if  given  by  the  court 
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are  only  for  the  consideration  of  the 
supreme  court  on  appeal.  Tucker  v. 
Charleston  &  W.  E.  Co.,  51  S.  C.  306, 
28  S.  E.  943. 

50.  State  v.  Tucker,  38  La.  Ann. 
536. 

51.  Cal. — ^People  v.  Williams,  17  Cal. 
142;  People  v.  Hobson,  17  Cal.  424. 
N.  Y.— Welling  v.  Judge,  40  Barb.  193. 
Pa.— McNees  v.  Sims,  231  Pa.  386,  80 
Atl.  866.  Wis.— Gleason  v.  Day,  9  Wis. 
498. 

[a]  The  declination  on  the  ground 
that  the  request  has  been  given  in  an- 
other form  should  not  be  so  worded 
as  to  leave  the  impression  that  the 
request  is  denied  because  not  law.  State 
V.  MeCartey,  17  Minn.-  76,  disapproving 
Selden,  Withers  &  Co.  v.  Bank  of  Com- 
merce, 3  Minn.  166. 

52.  Nevada.  —  Criminal  Cases.  —  In 
Peeple  v.  Bonds,  1  Nev.  33,  it  was  held 
that  the  refusal  should  be  explained 
to  the  jury  to  prevent  their  inferring 
that  the  refused  instruction  was  not 
the  law.  See  also  State  v.  Ferguson, 
9  Nev.  106,  118,  where  the  court  ap- 
proves the  rule  to  the  extent  of  say- 
ing that  "it  might  be  such  an  error 
as  to  deprive  the  defendant  of  a  sub- 
stantial right."  And  see  also  State  v. 
O'Connor,  11  Nev.  416;  Rev.  Laws, 
1912,  §7200. 

[a]  In  civil  cases  it  is  not  neces- 
sary to  inform  the  jury  that  a  re- 
quested instruction  is  not  igiven  because 
it  has  been  given  in  another  form. 
Gerhauser  v.  North  British  M.  Ins. 
Co.,  7  Nev.  174. 
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cliarge  differently."'  And  if  the  contents  of  the  request  is  not  known 
to  the  jury'  the  necessity  of  informing  them  of  the  reason  for  refusal 
ceases,"*  though  it  has  been  suggested  that  the  court  should  state  his 
reason  for  refusal  on  a  rejected  written  instruction  for  guidance  of 
the  appellate  court.'" 

The  failure  to  state  the  reasons  may  be  an  inimaterial  error,"^  especial- 
ly where  the  record  plainly  shows  the  reason."' 

The  statement  of  a  wrong  reason  for  giving  or  refusing  an  instruction 
is  non-prejudicial  if  the  ruling  was  correct."^  In  other  words  the 
mere  giving  of  a  bad  reason  for  a  good  ruling  will  not  make  it  bad ;"' 
but  if  the  jury  was  actually  misled  thereby  to  appellant's  prejudice, 
it  is  ground  for  reversal.^" 

E,  Eefusal  or  Granting  op  Reqtjest.^^  —  1.  State  of  Evidence  as 
Affecting  Right.°^  —  Though  it  is  always  proper,  if  not  imperative, 
for  the  court  to  refuse  a  request  not  based  on  any  evidence,^^  he  can- 
not refuse  it  merely  because  he  believes  the  hypothesis  to  be  incor- 
rect,°*  or  because  the  evidence  supporting  it  is  weak.°" 

2.    Incorrect  Requests.  —  A  requested  instruction"*  which  is  not 


53.  Hoparft  V.  Lachman,  68  Hun 
433,  22  N.  Y.  Supp.   1093. 

54.  People  v.  Saunders,  25  Mich. 
119;  State  V.  O'Connor,  11  Nev.  416. 

55.  State  v.  O'Connor,  11  Nev.  416, 
427,  following  State  v.  Ferguson,  9  Nev. 
106.  Compare  Tucker  v.  Charleston  & 
W.  E.  Co.,  51  S.  C.  306,  28  S.  E.  943. 

56.  People  v.  Douglass,  100  Cal.  1, 
34  Pae.  490.  Compare  People  v.  Eamirez, 
56  Cal.  533. 

57.  Posey  v.  Patton,  109  N.  C.  455, 
14  S.  E.  64,  that  the  request  was  not 
timely. 

58.  Blodgett  v'.  Berlin  Mills  Co.,  52 
N.  H.  215;  Eupp  v.  Orr,  31  Pa.  517. 

59.  Marion  v.  State,  20  Neb.  233,  29 
N.  W.  911,  57  Am.  Eep.  825. 

60.  Carpenter  v.  Pieree,  13  N.  H. 
403. 

61.  Compare  infra,  VIII,  B. 

62.  Commenting  on  evidence  gen- 
erally, see  infra,  VI,  H,  1. 

Necessity  that  instructions  conform 
to  the  evidence,  see  infra,  VI,  C,  3,  a. 

63.  See  infra,  VI,  C,  3,  a. 

64.  State  v.  Atkins,  136  La.  844,  67 
So.  926:  State  v.  Tucker,  38  La.  Ann. 
789. 

65.  Fla. — Liner  v.  State,  124  Ala.  1, 
27  So.  438.  Oal.— Davis  v.  Eussell,  52 
Cal.  611,  28  Am.  Eep.  647.  Ga.— Cook 
V.  Wood,  30  Ga.  891,  76  Am.  Dec.  677. 
m.— Cook  County  v.  Harris,  108  111. 
151.  Ind. — Carpenter  v.  State,  43  Ind. 
371.     Ky.— Tribble   v.  Frame,   5   Litt. 


189.  Me. — Anderson  v.  City  of  Bath, 
42  Me.  346.  Md. — Wells  v.  Turner,  16 
Md.  133.  Mich. — ^Dikeman  v.  Arnold, 
71  Mich.  656,  40  N.  W.  42.  ]Miss. 
Levy  V.  Gray,  56  Miss.  318.  Neb. — Han- 
cock V.  Stout,  28  Neb.  301,  44  N.  W. 
446.  Nev. — State  v.  Levigne,  17  Nev. 
435,  30  Pac.  1084.  Tenn.— Lawrence 
V.  Hudson,  12  Heisk.  671.  Va. — New 
York,  etc.  E.  Co.  v.  Thomas,  92  Va.  606, 
24  S.  E.  264. 

[a]    The  court  Is  not  to  be  governed 
by  the   degree  of    the    evidence    but 

should  give  the  requested  instruction 
if  there  is  any  basis  for  it  to  stand 
upon.  State  v.  Gibbons,  10  Iowa  117. 
66.  XT.  S.— Haffin  v.  Mason;  15  Wall. 
671,  21  L.  ed.  196;  Bassett  v.  Erickson 
Const.  Co.,  213  Ped.  810,  130  C.  O.  A. 
468.  Ala.— Miller  v.  State,  107  Ala. 
40,  19  So.  37;  Newsum  v.  State,  10 
Ala.  App.  124,  65  So.  87;  Avondale 
Mills  V.  Bryant,  10  Ala.  App.  507,  63 
So.  932.  Ariz. — Eain  v.  State,  15  Ariz. 
125,  137  Pac.  550.  Ark.— Eussell  v. 
State,  112  Ark.  282,  166  S.  W.  540; 
Nashville  Lumber  Co.  v.  Thornton,  101 
Ark.  283,  142  S.  W.  152.  Cal.— Wil- 
liamson V.  Tobey,  86  Cal.  497,  25  Pac. 
65;  People  {^.Metzler,  21  Cal.  App.  80, 
130  Pac.  1192.  •  Colo.— Finding  v.  Git- 
zen,  24  Colo.  App.  38,  131  Pac.  1042. 
Conn.: — Johnson  v.  Connecticut  Co.,  85 
Conn.  438,  83  Atl.  530.  D.  C— Miller 
V.  United  States,  41  App.  Cas.  52; 
Washington  E,  Co.  v.  Downey,  40  App. 
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correct  is  properly  refused  both  in  form  and  substance.^'  Thus  it  is 
proper  to  refuse  a  request  which  is  not  a  complete  statement,*^  or  an 
exact  statement  of  the  law,°^  or  which  calls  upon  the  jury  to  pass  upon 


Cas.  147.  Fla. — German  American 
Lumb.  Co.  V.  Barrett,  66  Fla.  181,  63 
So.  661;  Maloy  v.  State,  52  Fla.  101, 
41  So.  791.  Ga. — Frank  v.  State,  141 
Ga.  243,  80  S.  E.  1016;  Georgia  &  F. 
By.  Co.  V.  Newton,  140  Ga.  463,  79  S. 
E.  142;  McElwaney  v.  MacDiarmid,  131 
Ga.  97,  62  S.  E.  20.  lU.— Chicago,  etc. 
E.  Co.  V.  Clough,  134  111.  586,  25  N.  E. 
664,  29  N.  E.  184;  Condon  v.  Chicago 
Eys.  Co.,  181  111.  App.  330;  People  v. 
Darr,  179  111.  App.  130.  Ind. — Eicketts 
V.  Harvey,  106  lud.  564,  6  N.  E.  325; 
Barton  v.  Barton,  52  Ind.  App.  537, 
100  N.  E.  870.  la.— Withey  v.  Fowler 
Co.,  164  Iowa  377,  145  N.  W.  923.  Kan. 
Brown  v.  Quinton,  86  Kan.  658,  122 
Pac.  116,  Ann.  Cas.  1913C,  392;  Con- 
diff  V.  Kansas,  etc.  E.  Co.,  45  Kan.  256, 
25  Pac.  562.  La.— State  v.  "Varnado, 
126  La.  732,  52  So.  1006,  Me.— Na- 
tional, etc.  Co.  V.  Prussian,  etc.  Co., 
112  Me.  557,  91  Atl.  785;  Duley  v. 
Kelley,  74  Me.  556.  Md.— Fletcher  v. 
Dixon,  113  Md.  101,  77  Atl.  326.  Mass. 
McDonough  v.  Almy,  218  Mass.  409,  105 
N.  E.  1012,  Ann.  Cas.  1915D,  855. 
Mich.- Holden  v.  Hadley,  180  Mich. 
568,  147  N.  W.  482.  Minn.— Watre  v. 
Great  Northern  E.  Co.,  127  Minn.  118, 
149  N.  W.  18;  State  v.  Schueller,  120 
Minn.  26,  138  N.  W.  937.  Miss.— Dees 
V.  State,  89  Miss.  754,  42  So.  605;  Doe 
ex  dem.  Martin  v.  King's  Heirs,  3 
How.  125.  Mo. — In  re  Lutz's  Estate, 
175  Mo.  App.  427,  162  S.  W.  679.  Mont. 
Western  Min.  Supply  Co.  v.  Melzner, 
48  Mont.  174,  136  Pac.  44;  State  v. 
Lu  Sing,  34  Mont.  31,  85  Pac.  521. 
Neb.— Fullerton  v.  PuUerton,  91  Neb. 
649,  136  N.  W.  847.  N.  J.— Dederick 
V.  Central  E.  Co.,  74  N.  J.  L.  424,  65 
Atl.  833.  N.  Y.— Hodges  v.  Cooper,  43 
N.  Y.  216;  Hall  v.  New  York,  etc.  Co., 
159  App.  Div.  53,  144  N.  Y.  Supp.  322. 
N.  C. — Horton  v.  Seaboard  Air  Line 
E.  Co.,  162  N.  C.  424,  78  S.  E.  494; 
State  V.  Blackwell,  162  N.  C.  672,  78 
S.  E.  316.  Ohio.— Baltimore  &  O.  E. 
Co.  V.  Schultz,  43  Ohio  St.  270,  1  N.  E. 
324,  54  Am.  Eep.  805.  Okla.— San  Bois 
Coal  Co.  V.  Eesetz,  43  Okla.  384,  143 
Pac.  46.  Ore.— Cerrano  v.  Portland 
Ey.,  L.  &  P.  Co.,  62  Ore.  421,  126  Pac. 
37;  State  v.  'SPalsworth,  54  Ore.  371, 
103  Pac.  516.    Pa. — Goodhart  v.  Bishop, 
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19  Atl.  1026.  R.  I.— Bishop  Co.  v.  Cur- 
ran,  30  E.  I.  504,  76  Atl.  275.  S.  0. 
Lowry  V.  Atlantic  Coast  Line  E.  Co., 
92  S.  C.  33,  75  S.  E.  278.  Tenn.— Fisher 
V.  Travelers'  Ins.  Co.,  124  Tenn.  450, 
138  S.  W.  316,  Ann.  Cas.  1912D,  1246; 
Cooper  V.  State,  123  Tenn.  37,  138  S.  W. 
826.  Tex.— Herrington  v.  State  (Tex. 
Crim.),  166  S.  W.  721;  Eatcliff  v.  Baird, 
14  Tex.  43;  Bennett  v.  Foster  (Tex. 
Civ.  App.),  161  S.  W.  1078.  Utah. 
Jensen  v.  Denver  &  E.  G.  E.  Co.,  44  Utah 
100,  138  Pac.  1185.  Vt.— Terrill  v.  Til- 
lison,  75  Vt.  193,  54  Atl.  187;  Under- 
wood ».  Hart,  23  Vt.  120.  Va.— Ches- 
apeake &  0.  E.  Co.  V.  F.  W.  Stock  & 
Sons,  104  Va.  97,  51  S..  E.  161;  Keen's 
Exr.  V.  Monroe,  75  Va.  424.  Wash. 
Moy  Quon  v.  M.  Furuya  Co.,  81  Wash. 
526,  143  Pac.  99.  W.  Va.— Jaeger  v. 
City  E.  Co.,  72  W.  Va.  307,  78  S.  E. 
59.  Wis. — Mickuczauski  v.  Helmholz 
M.  Co.,  148  Wis.  153,  134  N.  W.  369; 
Davis  V.  State,  134  Wis.  632,  115  N.  W. 
150;  Fenelon  v.  Butts,  53  Wis.  344,  10 
N.  W.  501.  Wye— Claussen  v.  State, 
21  Wyo.  505,  133  Pac.  1055,  135  Pac. 
802;  Hay  v.  Peterson,  6  Wyo.  419,  45 
Pac.  1073,  34  L.  E.  A.  581. 

[a]  Wiether  It  was  proper  to  give 
or  to  refuse  is  all  the  appellate  court 
will  consider  where  the  refusal  was 
made  in  accordance  with  the  usual 
practice,  in  the  absence  of  the  jury. 
Bowles  V.  Com.,  103  Va.  816,  48  S.  E. 
527. 

67.  Grant  v.  Whorton,  28  S.  D.  599, 
134  N.  W.  803;  Chesapeake  ,&  0.  E. 
Co.  V.  F.  W.  Stock  &  Sous,  104  Va.  97, 
51  S.  E.  161. 

68.  Bishop  Co.  V.  Curran,  30  E.  I. 
504,  76  Atl.  275. 

[a]  Defendant's  request  is  properly 
refused  where  it  is  not  a  complete 
statement  of  what  was  claimed  by 
plaintiff.  Clintsman  V.  Alfred  J.  Brown 
Seed  Co.,  127  Mich.  280,  86  N.  W.  797. 

[b]  Proper  to  refuse  a  request 
which  was  inaccurate  "and  standing 
alone  gave  the  jury  no  workable  rule." 
Watre  v.  Great  Northern  E.  Co.,  127 
Minn.  118,  149  N.  W.  18. 

69.  Colo. — Finding  v.  Gitzen,  24 
Colo.  App.  38,  131  Pac.  1042.  Ga. 
Georgia  &  F.  Ey.  Co.  v.  Newton,  140 
Ga.  463,  79  S,  E.  142;  Hunt  V.  Travel- 
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questions  properly  within  the  province  of  the  court,"  or  which  is 
specifically  directed  to  an  issue  to  which  it  is  not  applicable/^  or 
does  not  properly  distinguish  between  counts,'^  or  which  is  mis- 
leading.''^ Likewise  where  the  request  is  not  sufficiently  definite  and 
plain/*  tr  is  meaningless,'®  or  unintelligible,'^  the  instruction  need 
not  be  given.  Manifestly  if  the  requested  instruction  be  so  drawn  as 
to  be  violative  of  the  rules  governing  all  instructions,  it  is  proper  to 
refuse  it." 

If  the  party  is  not  entitled  to  the  instruction  in  the  very  form  in 
which  it  was  requested  he  cannot  complain  of  its  rejection,'*  for,  as 
it  has  been  said,  the  party  "should  be  bound  by  his  election  of  the 
terms  used.'"^  In  other  words  the  court  is  not  bound  to  correct  on 
its  own  motion,*"  but  if  the  request  is  only  partly  right  it  may  be 


era'  Ins.  Co.,  139  Ga.  464,  77  S.  E. 
375.  ni.— People  v.  Darr,  179  111.  App. 
130.  Minn.— State  v.  Sehueller,  120 
Minn.  26,  138  N.  W.  937. 

[a]  It  is  proper  to  refuse  a  request 
where  the  terms  in  which  it  is  ex- 
pressed are  "inartificial,  inapt,  and  mis- 
leading." Jaeger  v.  City  E.  Co.,  72 
W.  Va.  307,  78  S.  E.  59. 

70.  Bishop  Co.  v.  Curran,  30  E.  I. 
504,  76  Atl.  275;  Keen's  Exr.  v.  Mon- 
roe, 75  Va.  424. 

[a]  An  instruction  is  properly  re- 
fused which  in  effect  calls  upon  the 
jury  t»  pass  upon  the  admissibility  of 
evidence.  Wichita  Falls,  etc.  Co.  c. 
W.  L.  Moody  &  C«.  (Tex.  Civ.  App.), 
154  S.  W.  1032. 

[b]  An  instruction  is  properly  re- 
fused which  leaves  it  t«  the  jury  "ttf 
guess  at  what  legal  advice  would  have 
been  necessary  and  what  unnecessary, 
to  enable  the  administrator  to  proper- 
ly care  for  and  administer  the  estate." 
In  re  Lutz's  Estate,  175  Mo.  App.  427, 
162  S.  W.  679. 

71.  Horton  v.  Seaboard  Air  Line  Co., 
162  N.  C.  424,  78  S.  E.  494. 

72.  Davis  v.  State,  134  Wis.  632,  115 
N.  W.  150. 

73.  "An  instruction  tending  to  mis- 
lead the  jury  from  proper  issues  in 
the  case  should  always  be  refused." 
Laraway  v.  Croft  Lumber  Co.  (W.  Va.), 
84  S.  E.  333. 

74.  Loeb  v.  Weis,  64  Ind.  285; 
Adams  v.  State,  29  Ohio  St.  412. 

75.  Underwood  v.  State  (Ala.),  60 
So.  842. 

76.  So  an  instruction  was  properly 
refused  which  was  "a,  string  of  words 
without  punctuation."  Bailey  v.  State, 
168  Ala.  4,  53  So.  296,  390. 


[a]  A  request  is  properly  refused 
which  is  "  self -contradictory  and  con- 
fusing." Sweeney  v.  Ewing,  228  TJ.  S. 
233,  33  Sup.  Ct.  416,  57  L.  ed.  815. 
See  also  Boston  &  M.  E.  E.  v.  Benson, 
205  Fed.  876,  124  C.  C.  A.  68. 

77.  See  infra,  VI. 

78.  IT.  S.— Blanton  v.  United  States, 
213  Fed.  320,  130  C.  C.  A.  22,  Ann. 
Gas.  1914D,  1238.  Ind.— American 
Motor  Oar  C».  v.  Eobbins,  181  Ind.  417, 
X03  N.  E.  641.  Ohio.— Baltimore  &  O. 
E.  Co.  V.  Schultz,  43  Ohio  St.  270,  1 
N.  E.  324,  54  Am.  Eep.  805. 

[a]  "A  request  must  be  in  such 
form  that  the  judge  may  properly 
charge  in  the  terms  of  the  request  as 
made,  without  qualification,  or  his  re- 
fusal will  not  be  ground  9f  error." 
Bagley  v.  Smith,  II  N.  Y.  489,  61  Am. 
Dec.  756. 

[b]  One  who  has  not  asked  a  proper 
instruction  cannot  complain  of  the  re- 
fusal of  the  court  t»  give  an  improper 
one.  Eussell  v.  State,  112  Ark.  282, 
166  S.  W.  540,  citing  with  approval 
Western  Uni»n  Tel.  Co.  V.  Ford,  77 
Ark.  531,  92  S.  W.  528. 

Compare  rules  as  to  necessity  for 
asking  for  an  instruction  generally, 
swpra,  III,  A. 

79.  Stanton  v.  State,  13  Ark.  317. 
[a]      So  in  Schmidt  v.  Vanderveer,  110 

App.  Div.  758,  97  N.  Y.  Supp.  441,  the 
court  says:  "When  counsel,  not  con- 
tent with  a  fair  charge,  resort  to  re- 
quests of  exact  nicety,  they  must  abide 
to  be  judged  by  that  standard. ' '  Quoted, 
and  approved  in  Washington  R.  Co.  v. 
Downey,  40  App.  Cas.  (D.  C.)   147. 

80.  Ala. — Barfield  v.  Evans,  65  So. 
928;  Callan  v.  McDaniel,  72  Ala.  96. 
Ark. — American  Ins.  Co.  v.  Haynie,  91 
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refused  as  a  whole,^^  for  the  rule  is  well  settled  that  the  court  may 


Ark.  43,  120  S.  W.  825.  Colo.— Black- 
more  V.  Neale,  15  Colo.  App.  49,  60 
Pac.  952.  Conn. — Eathbone  v.  City  Ins. 
Co.,  31  Conn.  193.  D.  C— Partridge  v. 
United  States,  39  App.  Cas.  571.  Ga. 
Eome  Ins.  Co.  v.  Thomas,  11  Ga.  App. 
539,  75  S.  E.  894.  111.— Eolfe  v.  Eich, 
149  111.  436,  35  N,  E.  352,  affirming 
46  111.  App.  406;  Swigart  v.  Savely, 
176  111.  App.  369.  Ind.— Louisville,  etc. 
E.  Co.  V.  Shanks,  132  Ind.  395,  31  JSI. 
E.  1111.  la. — ^Keenan  v.  Missouri  State, 
etc.  Co.,  12  Iowa  126.  Kan. — Kansas 
Ins.  Co.  V.  Berry,  8  Kan.  159.  Ky. 
Clarke  v.  Baker,  7  J.  J.  Marsh.  194. 
Md. — Garvey  v.  Wayson,  42  Md.  178. 
Mich. — Williams  v.  Lansing,  152  Mich. 
169,  115  N.  W.  961.  Minn.— State  v. 
Schueller,  120  Minn.  26,  138  N.  W.  937. 
Mo. — D  'Arcy  v.  Catherine  Lead  Co.,  155 
Mo.  App.  266,  133  S.  W.  1191;  Demp- 
sey  V.  Eeinsedler,  22  Mo.  App.  43. 
Mont. — Anderson  v.  Northern  Pac.  E. 
Co.,  34  Mont.  181,  85  Pac.  884.  N.  Y. 
Prank  v.  Met.  St.  Ey.  Co.,  91  App.  Div. 
485,  86  N.  Y.  Supp.  1018.  N.  C— Ed- 
wards V.  Western  Union  Tel.  Co.,  147 
N.  C.  126,  60  S.  E.  900.  Okla.— San 
Bois  Coal  Co.  v.  Eesetz,  43  Okla.  384, 
143  Pac.  46.  S.  C— Mitchell  v.  Charles- 
ton, etc.  Co.,  45  S.  O.  146,  22  S.  E. 
767,  31  L.  E.  A.  577.  Tenn.— Pennsyl- 
vania E.  Co.  V.  Naive,  112  Tenn.  239, 
79  S.  W.  124,  64  L.  E.  A.  443.  Tex. 
Missouri  Pac.  E.  Co.  v.  Cullers,  81  Tex. 
382,  17  S.  W.  19,  13  L.  E.  A.  542; 
Missouri,  etc.  Ey.  Co.  v.  Dunn  (Tex. 
Civ.  App.),  157  S.  "W.  434.  Va.— Ches- 
apeake &  0.  E.  Co.  V.  P.  W.  Stock 
&  Sons,  104  Va.  97,  51  S.  B.  161;  Eosen- 
baums  v.  Weeden,  Johnson  &  Co.,  18 
Gratt.  785,  98  Am.  Dec.  737.  Wasi. 
Stokes  V.  Curtis,  49  Wash.  235,  94  Pac. 
1083.  W.  Va.— Shrewsbury  v.  Tufts, 
41  W.  Va.  212,  23  S.  E.  692;  Gasler  v. 
Wheeling,  18  W.  Va.  320.  Wis.— Lynch 
V.  Waldwick,  123  Wis.  851,  101  N.  W. 
925. 

[a]  But  in  Amer  v.  Longstreth,  10 
Pa.  145,  it  is  held  that  where  a  point 
is  somewhat  too  broadly  put,  it  ought 
not  to  have  been  denied  flatly  but  the 
jury  ought  to  have  been  instructed  as 
to  the  requesting  party's  precise  right. 

[b]  Rule  in  Mississippi. — "It  is  not 
only  the  right  but  the  duty  of  the 
court  to  inform  the  jury  of  the  law 
of  the  case,  when  requested  to   do  bo 
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by  the  parties  or  either  of  them." 
If  they  do  not  as  presented  to  him 
fairly"  and  concisely  declare  the  law, 
on  all  points  embraced  in  them,  he 
should  so  modify  them  as  to  com- 
municate to  the  jury  his  view  of  it. 
Wilson  V.  Kohlheim,  46  Miss.  346,  363. 
81.  V.  S. — Sweeney  v.  Erving,  228 
U.  S.  233,  83  Sup.  Ct.  416,  57  L.  ed. 
815;  Liberty  Bell  Gold  Mining  Co.  v. 
Smuggler  Union  M.  Co.,  203  Ped.  795, 
122  C.  C.  A.  113;  J.  H.  Sullivan  Co. 
V.  Wingerath,  208  Fed.  460,  121  C.  C. 
A.  584;  Monarch  Cycle  Mfg.  Co.  v. 
Eoyer  Wheel  Co.,  105  Fed.  324,  44  C. 
C.  A.  523.  Ala. — Preston  v.  Dunham, 
52  Ala.  217;  Bohanan  v.  Darden,  7  Ala. 
App.  220,  60  So.  955.  Cal.— Marriner 
V.  Dennison,  78  Cal.  202,  20  Pac.  386; 
People  V.  Metzler,  21  Cal.  App.  80,  130 
Pac.  1192.  Conn. — Johnson  v.  Con- 
necticut Co.,  85  Conn.  438,  88  Atl. 
580;  Charter  v.  Lane,  62  Conn.  121,  25 
Atl.  464.  D.  C. — Johnson  v.  Baltimore, 
etc.  E.  Co.,  6  Mackey  282.  Fla. — Wooten 
V.  State,  24  Pla.  358,  5  So.  6.  Ga. 
City  of  Atlanta  v.  Buchanan,  76  Ga. 
585;  Eome  Ins.  Co.  v.  Thomas,  11  Ga. 
App.  589,  75  S.  B.  894.  lU.— Denman 
V.  Bloomer,  11  111.  177.  Ind. — McCam- 
mon  V.  Cunningham,  108  Ind.  545,  9 
N.  E.  455.  Kan.— State  v.  Cassady,  12 
Kan.  551.  .Me. — Tower  v.  Haslam,  84 
Me.  86,  24  Atl.  587;  Atkinson  v.  Snow, 
80  Me.  864.  Md.— Kettlewell  v.  Peters, 
23  Md.  812.  Miss. — Dickson  v.  Moody, 
2  Smed.  &  M.  17;  Doe  ex  dem.  Martin 
V.  King's  Heirs,  3  How.  125.  Mo. 
Lail  V.  Pac.  Express  Co.,  81  Mo.  App. 
282.  Nev. — ^Burch  v.  Southern  Pacific 
Co.,  82 .  Nev.  75,  104  Pac.  225,  Ann. 
Cas.  1912B,  1166;  State  v.  Burns,  27 
Nev.  289,  74  Pac.  988;  State  v.  An- 
derson, 4  Nev.  265.  N.  J. — Dederick 
V.  Central  E.  Co.,  74  N.  J.  L.  424,  65 
Atl.  883.  N.  Y.— Halsey  v.  Eome,  etc. 
E.  Co.,  12  N.  Y.  St.  319.  N.  O.— Van- 
derbilt  v.  Brown,  128  N.  C.  498,  39 
S.  E.  36.  Ohio.— Eckels  v.  State,  20 
Ohio  St.  508;  French  v.  Millard,  2  Ohio 
St.  45.  Pa.— Goodhart  v.  Bishop,  19 
Atl.  1026.  S.  C. — Eagsdale  v.  Southern 
E.  Co.,  60  S.  C.  381,  38  S.  B.  609.  Tenn. 
East  Tenn.,  etc.  E.  Co.  v.  Gurley,  12 
Lea  46.  Tex. — Lanyon  v.  Edwards  (Tex. 
Civ.  App.),  26  S.  W.  524,  following 
Brownson  v.  Scanlan,  59  Tex.  222.  Utah. 
Jensen  v.  Denver   &  E.   G.  B.  Co.,  44 
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decline  to  charge  any  request  which  is  not  perfect  in  all  its  parts.*^ 
Therefore,  even  where  the  court's  right  to  modify  is  fully  recognized 
it  is  not  bound  to  do  so,  but  may  reject  the  whole  instruction,*^  and 
it  cannot  be  called  upon  to  separate  law  and  fact  which  has  been  im- 
properly mingled,**  nor  is  the  court  called  upon  to  dissect  a  requested 
charge,  partially  abstract,  and  charge  the  jury  as  to  any  part  of  it.*^ 
And  it  is  especially  proper  to  refuse  to  give  requests  which  contain 
foreign  and  immaterial  matter  which  would  tend  to  confuse  the  jury.*^ 

The  rule  that  the  court  need  not  modify  a  requested  instruction 
is  of  particular  force  where  instructions  must  be  given  in  the  exact 
words  of  the  request,*'  for  in  such  case  the  court  has  as  a  general 
rule  no  authority  to  modify.** 

But  it  has  been  held  that  a  request  properly  refused  because  the 
instruction  asked  was  incorrect,  may  be  sufficient  to  call  the  court's 
attention  to  the  necessity  of  an  instruction  on  that  point  ;*^  that  is  to 


Utah  100,  138  Pac.  1185.  Vt.— Terrill 
V.  Tillison,  75  Vt.  193,  54  Atl.  187; 
TJnaerwood  v.  Hart,  23  Vt.  120.  Va. 
Chesapeake  &  O.  E.  Co.  v.  P.  W.  Stock 
&  Sons,  104  Va.  97,  51  S.  E.  161; 
Brooke  v.  Young,  8  Eand.  106.  Wash. 
Stokes  V.  Curtis,  49  Wash.  235,  94  Pac. 
1083.  Wis. — Stueke  v.  Milwaukee,  etc. 
E.  Co.,  9  Wis.  202.  Wyo.— Hay  v. 
Peterson,  6  Wyo.  419,  45  Pac.  1073,  34 
L.  E.  A.  581. 

82.  ^'When  a  request  for  instruc- 
tion is  presented,  the  trial  judge  is 
not  required  to  sift  the  wheat  from 
the  chaff,  and  remodel  a  defective  re- 
quest for  instructions,  so  as  to  make 
it  applicable  to  the  case,  or  a  correct 
statement  of  law."  Atlantic  Coast 
Line  E.  Co.  v.  Hill,  12  Ga.  App.  392, 
77  S.  E.  316. 

83.  "This  court  has  always  adhered 
to  this  doctrine.  In  Hobbs  v.  State,  7 
Tex.  App,  117,  the  court  discusses  fully 
and  gives  the  reasons  for  the  doc- 
trine." Mealer  v.  State  (Tex.  Grim.), 
145  S.  W.  353.  See  also  Code  Crim. 
Proc,  1911,  Act  723  (new  revision, 
act  743).  To  same  effect,  see  Herring- 
ton  V.  State  (Tex.  Crim.),  166  S.  W. 
721;  Perkins  v.  State  (Tex.  Crim.),  144 
S.  W.  241;  Missouri,  K.  &  T.  E.  Co. 
V.  Dunn  (Tex,  Civ.  App.),  157  S.  W. 
434. 

84.  "Although  the  court  might  with 
propriety  have  separated  the  law  from 
the  fact,  and  have  stated  the  legal 
principle,  leaving  the  fact  to  the  jury, 
there  was  no  obligation  to  make,  this 
discrimination. ' '  Smith  •  v.  Carington, 
4  Cranch  (U,  8.)  62,  2  L.  ed.  550. 


85.  Eathbone  v.  City  Fire  Ins.  Co., 
31  Conn.  193. 

86.  Knecht  v.  Mooney,  118  Md.  583, 
85   Atl.   775. 

87.  Ala. — Barfield  v.  Evans,  65  So. 
928;  United  States  Life  Ins.  Co.  v. 
Lesser,  126  Ala.  568,  28  So.  646.  Ariz. 
Eain  v.  State,  15  Ariz.  125,  137  Pac. 
550.  Wis.— Lynch  v.  Waldwick,  123 
Wis.  351,  101  N.  W.  925;  Lyle  v.  Mc- 
Gormick,  etc.  Co.,  108  Wis.  81,  84  N. 
W.  18,  51  L.  E.  A.  906;  Castello  v. 
Landwehr,  28  Wis.  522. 

[a]  A  request  may  properly  be  re- 
fused which  uses  the  word  "beyound" 
instead  of  "beyond."  Portner  v.  State 
(Ala.  App.),  67  So.  720,  in  which,  how- 
ever, there  were  other  reasons  for  re- 
fusing. 

[b]  So  in  Thompson  v.  Alexander, 
■etc.  Co.  (Ala.),  67  So.  407,  it  is  held 
that  the  trial  court  need  not  even  cor- 
rect mere  typographical  errors  or  mis- 
prisions, nor  need  he  call  counsel's  at- 
tention thereto. 

88.  See  infra,  III,  P,  3,  b. 

89.  State  v.  Moore,  160  Mo.  443,  61 
S.  W.  199.  Tex.— Powers  v.  State  (Tex. 
Crim.),  152  S.  W.  909.  See  also  Gulf, 
etc.  E.  Co.  V.  Hill  (Tex.  Civ.  App.),  58 
S.  W.  255.  Wis.— Allen  v.  Perry,  56 
Wis,  178,  14  N.  W.  3.  But  compare 
later  Wisconsin  cases,  supra,  note  87. 

[a]  Rule  Confined  to  Criminal  Cases. 
"We  know  of  no  decision  and  are 
cited  to  none  which,  in  civil  cases, 
makes  it  the  duty  of  the  court,  when 
asked  to  give  an  incorrect  instruction, 
to  correct  it  and  then  give  a  proper 
one,  and  which  holds  that  his  failure 
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say,  the  trial  court  is  not  justified  in  ignoring  the  point  entirely  simply 
because  it  was  presented  in  an  incorrect  form.'"  On  the  other  hand 
it  has  been  said  that  though  a  given  instruction  be  faulty,  appellant 
is  in  no  position  to  complain  if  the  request  offered  by  him  was  still 
more  faulty."^ 

3.  Several  Requests.  —  Where  two  or  more  requests  to  charge  upon 
the  same  subject-matter  are  made,  the  court  is  not  bound  to  choose 
that  one  which  is  most  favorable  to  the  party.®^  And  where  two  such 
requests  are  inconsistent  both  may  be  refused.*' 

Where  several  propositions  are  embodied  in  a  single  request  they 
may  all  be  refused  if  any  one  of  them  ought  not  to  be  given."*  So  sev- 
eral requested  instructions  based  upon  the  same  erroneous  recital  of 
facts  may  all  be  refused.''^     The  court  may  of  course  separate  the 


to  do  so  is  reversible  error."  D'Arey 
V.  Catherine  Lead  Co.,  155  Mo.  App. 
266,  133  S.  W.  1191. 

90.  People  V.  Tapia,  131  Cal.  647, 
63  Pac.  1001. 

91.  Moy  Quon  v.  M.  Furuya  Co.,  81 
Wash.  526,  143  Pac.  99. 

92.  Waggoner  v.  Sneed,  53  Tex.  Civ. 
App.  278,  118  S.  W.  547. 

93.  Pitzsimmons-Kreider,  etc.  Co.  V. 
Millers,  etc.  Co.,  161  111.  App.  542. 

94.  U.  S. — ^United  States  v.  Hough, 
103  U.  S.  71,  26  L.  ed.  305.  AU.— Price 
V.  State,  107  Ala.  161,  18  So.  130;  An- 
derson V.  Anniston,  etc.  Co.,  11  Ala. 
App.  560,  66  So.  925.  Ark.— Hicks  v. 
Maness,  19  Ark.  701.  Cal. — Williamson 
V.  Tobey,  86  Cal.  497,  25  Pac.  65; 
Preston  v.  Keys,  23  Cal.  193;  Smith  v. 
Eichmond,  19  Cal.  485.  Coim. — Marl- 
borough V.  Sisson,  23  Conn.  44.  Fla. 
Baker  v.  Chatfleld,  23  Pla.  540,  2  So. 
822.  »a.— Grace  v.  McKinney,  112 
6a.  425,  37  S.  E.  737;  Atlantic  Coast 
Line  E.  Co.  v.  Hill,  12  Ga.  App.  392, 
77  S.  E.  316.  lU.— Springfield,  etc.  Co. 
V.  Mott,  120  111.  App.  39.  Md.— Blum- 
hardt  v.  Eohr,  70  Md.  328,  17  Atl.  266. 
Minn. — ^Bond  v.  Corbett,  2  Minn.  248. 
N.  J. — Consolidated  Traction  Co.  v. 
Chenowith,  58  N.  J.  L.  416,  34  Atl. 
817.  Ohio.— Puller  v.  Coats,  18  Ohio 
St.  343.  Utah.— People  v.  Thiede,  11 
Utah  241,  39  Pac.  837.  Va.— Keen's 
Exr.  V.  Monroe,  75  Va.  424. 

[a]  "When  a  judge  is  requested  to 
give  an  instruction,  and  there  are  parts 
to  it,  which  are  legally  erroneous,  al- 
though other  parts,  if  made  in  a  dis- 
tinct request  may  be  properly  given, 
the  refusal  is  not  objectionable."  At- 
kinson V.  Snow,  30  Me.  364. 
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[b]  "The  different  propositions 
were  asked  together,  as  parts  of  the 
same  comprehensive  charge;  and  there 
was  no  error  in  a  refusal  of  the  re- 
quest, although  one  of  the  propositions 
may  have  been  correct,  if  the  other 
was  erroneous."  Slater  v.  Carter,  35 
Ala.  679. 

[c]  "Unless  the  several  proposi- 
tions contained  in  this  single  request 
were  material  to  the  issue,  and  true 
in  fact  and  in  law,  the  judge  did  not 
err  in  refusing  to  comply  with  it." 
Palmer  v.  Holland,  51  N.  Y.  416,  10 
Am.   Eep.   616. 

[d]  "If  two  propositions  be  so 
united  that .  the  court  must  pass  upon 
both  at  the  same  time,  one  being  cor- 
rect and  the  other  not,  the  judge  will 
not  be  required  to  reconstruct  the 
charge  so  as  to  cull  out  that  which 
ought  to  be  given,  but  may  refuse  the 
entire  charge  as  written."  Burnham 
V.  Logan,  88  Tex.  1,  29  S.  W.  1067. 

[e]  Several  Instructions  on  Same 
Piece  of  Paper. — "Part  of  the  re- 
quested instruction  being  erroneous, 
and  presented  to  the  court  on  the  same 
piece  of  paper,  it  was  not  error  for  the 
court  to  refuse  the  entire  paper  offered, 
notwithstanding  it  may  have  contained 
another  correct  instruction."  Western 
Union  Tel.  Co.  v.  Glass  (Tex.  Civ. 
App.),  154  S.  W.  604.  But  see  Burn- 
ham  V.  Logan,  88  Tex.  1,  29  S.  W.  1067. 

95.  Where  a  statement  of  facts  is 
given  followed  by  the  clause  "upon 
these  undisputed  facts  I  charge  you," 
after  which  six  propositions  of  law 
were  stated  as  applied  to  the  facts, 
there  is  but  one  instruction,  and  if 
in  any  way  the  statement  of  facts  was 
not  correct  the  whole  instruction  falls. 
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propositions  and  give  those  which  are  correct.*^  And  there  is  authority 
to  the  effect  that  where  the  propositions  involved  in  a  request  are  dis- 
tinct and  independent  and  are  separately  stated  the  court  is  not  justi- 
fied in  rejecting  them  all  for  inaccuracies  in  one  of  the  propositions."^ 

Alternative  Propositions.  — A  request  may  be  wholly  refused  where 
it  gives  alternative  propositions  of  law  one  of  which  is  incorrect.'* 

4.  Correct  Request  Covered  by  Other  Instructions.  —  If  the  re- 
quest is  covered  by  the  instructions  given  the  general  rule  is  that  the 
request  may  be  refused.**    The  only  apparent  exception  arises  in  those 


Bedford  v.  Penny,  58  Mich.  424,  25  N. 
W.  381. 

96.  The  judge  may  or  may  not  "dis- 
sect it  and  select  what  is  right  and 
reject  what  is  wrong.  .  .  .  We  need 
only  int[uire  if  what  he  did  tell  the 
jury  was  correct."  Marlborough  v. 
Sisson,  23  Conn.  44. 

97.  See  Burnham  v.  Logan,  88  Tex. 
1,  29  S.  W.  1067. 

[a]  Where  an  instruction  was  in 
the  form  of  three  distinct  propositions 
but  asked  as  one  instruction  and  two 
were  correct  but  the  third  not  "tech- 
nically accurate,"  it  was  held  the  two 
should  have  been  given.  Lawrence  v. 
Hudson,  12  Heisk.  (Tenn.)  671.  But 
see  Western  Union  Tel.  Co.  v.  Glass 
(Tex.  Civ.  App.),  154  S.  W.  604. 

[b]  The  propositions  were  "as  dis- 
tinct as  if  they  had  been  propounded 
as  distinct  instructions,  and  the  fact 
that  they  are  grouped  together  cannot 
prevent  the  court  from  regarding  them 
in  their  true  character."  Peshine  v. 
Shepperson,  17  Gratt.  (Va.)  472,  94 
Am.  Dec.  468. 

[e]  An  "entirely  independent  and 
distinct  and  additional  request," 
though  contained  with  another  request 
should  be  treated  as  if  it  stood  alone. 
Sword  V.  Keith,  31  Mich.  247. 

98.  Eichard  v.  State,  42  Fla.  528,  29 
So.  413;  Terrill  v.  TUlison,  75  Vt.  193, 
54  Atl.  187;  Boyden  v.  Fitchburg  E. 
Co.,.  72  Vt.  89,  47  Atl.  409. 

99.  U.  S.— Illinois  Cent;  E.  Co.  v. 
Egan,  203  Ted.  937,  122  C.  C.  A.  289. 
Ala. — ^Powlkes  v.  Lewis,  10  Ala.  App. 
543,  65  So.  724;  Chestnut  v.  State,  7 
Ala.  App.  72,  61  So.  609.  Ariz. — Grant 
Bros.  Co.  V.  United  States,  13  Ariz. 
388,  114  Pac.  955.  Ark.— A.  L.  Clark, 
etc.  Co.  V.  Johns,  98  Ark.  211,  135  S. 
W.  892.  Cal.— People  v.  Eodley,  131 
Cal.  240,  63  Pac.  351;  People  v.  Lopez, 
21  Cal.  App.  188,  131  Pae.  104;  People 
V.  Metzler,  21  Cal.  App.  80,  130  Pae. 


1192.  Colo.— Young  v.  People,  54  Colo. 
293,  130  Pac.  1011.  Conn.— State  v. 
Saxon,  87  Conn.  5,  86  Atl.  590.  D.  O. 
Dufour  V.  United  States,  37  App.  Cas. 
497;  Johnson  v.  Baltimore,  etc.  E.  Co., 
6  Mackey  232.  Fla. — Bennett  «.  State, 
61  So.  127.  Qa. — Johnson  v.  State,  12 
Ga.  App.  493,  77  S.  E.  587.  Idaho. 
Breshears  v.  Callender,  23  Idaho  848, 
131  Pac.  15.  HI.— Kellan  v.  Kellan,  258 
III.  256,  101  N.  E.  614.  Ind.— Kingan 
&  Co.  V.  King,  179  Ind.  285,  100  N.  E. 
1044;  Evansville,  etc.  Co.  v.  Berndt,  172 
Ind.  697,  88  N.  E.  612;  Baltimore  & 
O.  E.  Co.  V.  Peck  (Ind.  App.),  101 
N.  E.  674.  la. — Lockridge  v.  Min- 
neapolis &  St.  L.  E.  Co.,  161  Iowa  74, 
140  N.  W.  834.  Kan.— State  v.  Hoerr, 
88  Kan.  573,  129  Pac.  153.  Ky.— Olive 
Hill,  etc.  Co.  V.  MuUins,  153  Ky.  293, 
155  8.  W.  372;  Louisville  &  N.  E.  Co. 
V.  Allen,  158  Ky.  252,  154  S.  W.  1095.- 
Me.— Miller  v.  Haddock,  109  Me.  98,  82 
Atl.  701.  Md. — White  Automobile  Co. 
V.  Dorsey,  119  Md.  251,  86  Atl.  617; 
Fletcher  v.  Dixon,  113  Md.  101,  77  Atl. 
326.  Mass. — Thayer  v.  Old  Colony  St. 
E.  Co.,  214  Mass.  284,  101  N.  E.  868, 
1914B,  Ann.  Cas.  865,  44  L.  E.  A.  (N. 
S.)  1125.  Mich.— People  v.  Boyd,  174 
Mich.  321,  140  N.  W.  475;  Duft  v.  Jud- 
son,  160  Mich.  386,  125  N.  W.  871. 
Minn. — ^Baldinger  v.  Camden  Fire  Ins. 
Assn.,  121  Minn.  160,  141  N.  W.  104. 
Mo. — Smith  v.  Means,  170  Mo.  App. 
158,  155  S.  W.  454.  Mont.— State  v. 
Blaine,  45  Mont.  482,  124  Pac.  516. 
Neb.— Stehr  v.  State,  92  Neb.  755,  139 
N.  W.  676,  1914A,  Ann.  Cas.  573,  45 
L.  E.  A.  (N.  S.)  559;  Campbell  ». 
Luebben,  90  Neb.  95,  182  N.  W.  932; 
Myers  v.  Moore,  85  Neb.  715,  124  N. 
W.  157.  Nev.— State  v.  Carey,  84  Nev. 
309,  122  Pac.  868;  Burck  v.  Southern 
Pac.  Co.,  82  Nev.  75,  104  Pac.  225, 
1912B,  Ann.  Cas.  1166.  N.  J. — Schrein- 
er  V.  New  York,  etc.  Tel.  Co.,  82 
N.    J.    L.    743,    82    Atl.    887.      N.    M. 
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states  where  the  party  is  entitled  to  have  the  instruction  given  in  the 
exact  language  of  his  request,  and  even  there  a  request  is  properly 
refused  which  is  but  a  repetition  of  other  requests  ;^  but  in  most  juris- 
dictions it  is  immaterial  whether  the  instruction  given  was  part  of  the 
general  charge,^  or  given  at  the  other  party's  request,'  or  by  the  court 
on  its  own  motion.* 


Territory  v.  Terres,  16  N.  M.  615,  121 
Pac.  27.  N.  Y. — In  re  Kindberg's  Will, 
207  N.  Y.  220,  100  N.  E.  789.  N.  O. 
State  V.  Wallace,  162  N.  C.  622,  78 
S.  E.  1;  State  v.  Blackwell,  162  N.  C. 
672,  78  S.  E.  316;  Gallimore  v.  Grubb, 
156  N.  C.  575,  72  S,  E.  628.  N.  D. 
Vollmer  v.  Stiegge,  27  N.  D.  579,  147 
N.  W.  797.  OMo. — Sehweinfurth  v. 
Cleveland,  etc.  B.  Co.,  60  Ohio  St.  215,  54 
N.  E.  89.  Okla.— Miller  v.  State  (Okla. 
Grim.),  130  Pac.  813;  Great  Western, 
etc.  Co.  V.  Malone,  39  Okla.  693,  136 
Pac.  403.  Ore. — Devroe  v.  Portland  Ey., 
etc.  Co.,  131  Pac.  304.  E.  I.— State  v. 
Wagner,  86  Atl.  147;  Clavin  v.  William 
Tinkham  Co.,  29  R.  I.  599,  73  Atl.  392, 
132  Am.  St.  Rep.  836;  State  v.  Quig- 
ley,  26  E.  I.  263,  58  Atl.  905,  67  L.  R. 
A.  322.  S.  C. — ^Kirkland  v.  Augusta- 
Aiken,  E.  &  E.  Corp.,  97  S.  C.  61,  81 
S.  E.  306.  S.  D.— Davis  v.  C.  &  J. 
Michel  Brew.  Co.,  31  S.  D.  284,  140 
N.  W.  694.  Tenn. — Cooper  v.  State,  123 
Tenn.  37,  138  S,  W.  826.  Tex.— La 
Grange  &  L.  Compress  Co.  v. 
Hart  (Tex.  Civ.  App.),  169'  S.  W. 
373.  Xrtah.  — State  v.  Gillies,  40 
Utah  541,  123  Pac.  93.  Vt.— Lee  v.  Pol- 
lensby,  86  Vt.  401,  '85  Atl.  915.  Va,. 
United  States  Leather  Co.  v.  Showalter, 
113  Va.  479,  74  S.  E.  400;  Dudley  v. 
Lewis  Shoe  Co.,  113  Va.  41,  73  S.  E. 
433.  Wash. — Wainwright  v.  United 
States  Lumber  Co.,  73  Wash.  222,  131 
Pac.  820.  W.  Va. — Shires  v.  Boggess, 
72  W.  Va.  109,  77  S.  E.  542;  Shrews- 
bury V.  Tufts,  41  W.  Va.  212,  23  S.  E. 
692.  Wis. — Langowski  v.  Wisconsin  Cent. 
R.  Co.,  153  Wis.  418,  141  N.  W.  236. 
Wyo. — ^Hay  v.  Peterson,  6  Wyo.  419, 
45  Pac.  1073,  34  L.  R.  A.  581. 

1.  Alabama  Lumber  Co.  v.  Keel,  125 
Ala.  603,  28  So.  204,  82  Am.  St.  Rep. 
264. 

2.  U.  S.— Coffin  v.  United  States,  162 
U.  S.  664,  16  Sup.  Ct.  943,  40  L.  ed. 
1109.  Cal.— People  v.  Metzler,  21  Cal. 
App.  80,  130  Pac.  1192.  Fla.— Ben- 
nett V.  State,  65  Pla.  84,  61  So.  127.  la. 
State  V.  Hamann,  113  Iowa  367,  85  N. 
W.  614.    Kan.— State  v.  Start,  10  Kan. 
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App.  583,  63  Pac.  448.  La.— State  «. 
Fontenot,  48  La.  Ann.  283,  19  So.  113. 
Minn. — Baldinger  v.  Camden  Pire  Ins. 
Assn.,  121  Minn.  160,  141  N.  W.  104; 
Schultz  V.  Bower,  64  Minn.  123,  66  N. 
W.  139,  following  Davidson  v.  St.  Paul 
M.  &  M.  R.  Co.,  34  Minn.  51,  24  N.  W. 
324.  N.  T.— Hummel  v.  Stern,  164  N. 
Y,  603,  58  N.  E.  1088,  afflrming,  21  App. 
Div.  544,  48  N.  Y.  Supp.  528.  MT.  0. 
Wilkie  V.  Raleigh,  etc.  R.  Co.,  127  N.  C. 
203,  37  S.  E.  204.  N.  D.— State  v. 
Campbell,  7  N.  D.  58,  72  N.  W.  935; 
State  V.  Kent, '5  N.  D.  516,  67  N".  W. 
1052,  35  L.  R.  A.  518;  State  v.  McGahey, 
3  N.  D.  293,  55  N.  W.  753.  Okla. 
Gatliflf  V.  Territory,  2  Okla.  523,  37 
Pae.  809*.  Ore.— State  v.  McDaniel,  39 
Ore.  161,  65  Pae.  520.  Pa.— Watterson 
V.  Puellhart,  169  Pa.  612,  32  Atl.  597. 
S.  C. — ^Joyner  v.  Atlantic  C.  L.  R.  Co., 
91  S.  C.  104,  74  S.  E.  825  (quoted  and 
ap'proved  in  Smoothing  Iron  Heater  Co. 
V.  Blakely,  94  S.  C.  224,  77  S.  E.  945); 
Long  V.  Hunter,  58  S.  C.  152,  36  S.  E. 
579.  Tex. — International,  etc.  R.  Co. 
V.  Jackson,  25  Tex.  Civ.  App.  619,  62 
S.  W.  91.  Wash. — Wainright  v.  Uni- 
ted States  Lumb.  Co.,  73  Wash.  222,  131 
Pac.  820. 

[a]  "The  trial  court  is  not  bound 
to  submit  every  requested  instruction 
which  may  be  unobjectionable  as  an 
abstract  legal  proposition.  This  is 
especially  true  where  the  court  has 
sufficiently  covered  the  point  in  its 
charge,  or  where  the  giving  of  it  may 
tend  to  mislead  or  confuse  rather  than 
enlighten  the  jury."  Gray  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  160  Iowa  1,  139  N. 
W.  934. 

3.  Casey  v.  State,  37  Ark.  67;  Rob- 
ertson V.  Parks,  76  Md.  118,  24  Atl.  411. 

[a]  Where  the  court  gave  an  in- 
struction on  behalf  of  the  state  an 
omission  therein  cannot  be  complained 
of  where  it  is  supplied  by  an  instruc- 
tion given  on  behalf  of  defendant.  Sul- 
livan V.  State,  92  Miss.  828,  46  So.  248. 

4.  Cal.- People  v.  Bene,  130  Cal.  159, 
62  Pac.  404.  Md.— McCarty  v.  Harris, 
93  Md.  741,  49  Atl.  414;  Lake  Roland, 
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That  the  language  of  the  instruction  given  differs  from  the  request 
does  not  alter  the  rule.^  So  a  given  instruction  need  not  follow  the 
language  of  the  statute  though  the  request  therefor  does.^  But  in 
doubtful  cases  it  has  been  said  that  the  better  practice  is  to  give  the 
requested  instruction  rather  than  to  trust  to  its  having  been  given 
in  another  form/  And  it  is  not  sufficient  that  the  instruction  given 
may  by  intendment  or  argument  be  said  to  cover  the  request,  for  the 
party  is  entitled  to  a  clear  and  positive  instruction,*  stating  the  case 
fairly  and  fully,®  and  not  lacking  in  precision,i°  or  so  disconnected  as 
to  seriously  impair  the  force  of  the  party 's  case.^^  Also  a  mere  general 
charge  may  not  be  sufficient  -when  the  request  pertinently  applies  the 
law  to  the  facts  in  evidence.^^ 

F.  Modification  of  Requests.  —  1.  Incorrect  Requests.  —  Where 
a  requested  instruction  is  incorrect,  the  court  instead  of  rejecting  it 
may  modify  and  give  it  as  modified,^^  except,  of  course,  in  those  juris- 


etc,  Ca.  V.  McKewen,  80  Md.  593,  31 
Atl.  797.  Neb. — Campbell  v.  Luebben, 
90  Neb.  95,  132  N.  W.  932.  S.  D.— Yea- 
ger  V.  South  Dakota  Central  E.  Co.,  31 
S.  D.  304,  140  N.  W.  690. 

5.  IT.  S.— Grand  Trunk  E.  Co.  v. 
Ives,  144  T7.  S.  408,  12  Sup."  Ct.  679,  36 
L.  ed.  485.  Ark. — Stanton  v.  State,  13 
Ark.  317.  Fla. — See  Higginbotham  v. 
State,  42  Fla.  573,  29  So.  410,  89  Am. 
St.  Eep.  237,  citing  a  long  line  of  Flor- 
ida cases.  And  see  also  Eichard  v. 
State,  42  Pla.  528,  29  So.  413;  Long  v. 
State,  42  Fla.  509,  28  So.  775.  lU. 
Keeler  v.  Stuppe,  86  111.  309.  Ind. 
Chicago,  etc.  E.  Co.  v.  Boggs,  101  Ind. 
522,  51  Am.  Eep.  761.  la. — Norris  v, 
Kipp,  74  Iowa  444,  38  N.  W.  152.  Kan. 
Lobenstein  v.  Pritchett,  8  Kan.  213. 
Mo. — Marshall  v.  Single,  36  Mo.  App. 
122.  KTeb.— Binfield  v.  State,  15  Neb. 
484,  19  N.  W.  607.  N.  Y.— People  v. 
O'Connell,  62  How.  Pr.  436.  Ohio. 
Donald  v.  State,  21  Ohio  C.  C.  124.  Tex. 
Tucker  v.  Hamlin,  60  Tex.  171, 

6.  State  V.  Eeed,  68  Ark.  331,  58  S. 
W.  40. 

7.  Johnston  v.  Beadle,  6  Cal.  App. 
251,  91  Pae.  1011. 

8.  Livingston  v.  Maryland  Ins.  Co., 
7  Cranch  (U.  S.)  506,  3  L.  ed.  421; 
State  V.  HoUingsworth,  156  Mo.  178,  56 
S.  W.   1087. 

[a]  Where  the  charge  as  given  was 
likely  to  mislead  the  jury,  although  it 
would  have  been  understood  by  a  legal 
mind,  a  more  precise  requested  instruc- 
tion should  have  been  given.  Willis  & 
Bro.  V.  McNeill,  57  Tex.  465,  477. 

9.  Though  an  instruction  given  was 


"the  counterpart"  of  one  refused,  the 
court  says  it  was  error  to  refuse  since 
"it  was  but  fair  and  proper  to  gi" '^ 
.  .  .  that  the  jury  might  have  the 
law  upon  both  hypotheses  and  fully," 
Muldowney  v.  Hlinois  Cent.  E.  Co.,  39 
Iowa  615. 

10.  Manual  v.  Chicago,  etc.,  E.  Co., 
56  Iowa  655,  10  N.  W.  237;  Willis  & 
Bro.  V.  McNeill,  57  Tex.  465;  Ft.  Worth 
etc.  Co.  V.  Taylor  (Tex.  Civ.  App.),  162 
S.  W.  967. 

[a]  "Each  party  has  the  right  to 
have  the  jury  instructed  upon  the  law 
of  the  case  clearly  and  pointedly." 
Muldowney  v.  Illinois  Cent.  E.  Co.,  32 
Iowa  176. 

[b]  Conversely  it  is  not  error  to  re- 
fuse where  an  instruction  has  been 
given  "In  terms  as  clear,  full,  and 
favorable  as  those  in  which  the  court 
is  asked  to  repeat  it."  State  v.  Maher, 
25   Nev.  465,   62  Pac.  236. 

11.  Mynning  v.  Detroit,  etc.  E.  Co., 
59  Mich.  257,  26  N.  W.  514. 

12.  Ga. — Metropolitan  St.  E.  Co.  v. 
Johnson,  90  Ga.  500,  16  S.  E.  49; 
Thompson  v.  Thompson,  77  Ga.  692,  3 
S.  B.  261.  la.— Parkhill  v.  Town  of 
Brighton,  61  Iowa  103,  15  N.  W.  853; 
Haines  v.  111.  Cent.  E.  Co.,  41  Iowa  227. 
Miss.— Gerdine  v.  State,  64  Miss.  798, 
2  So.  313;  Lamar  v.  State,  64  Miss.  428, 
1  So.  354;  Aldrige  v.  State,  59  Miss. 
250.  Tex. — Western  Union  Tel.  Co.  v. 
Andrews,  78  Tex.  305,  14  S.  W.  641; 
Fox  V.  Brady,  1  Tex.  Civ.  App.  590,  20 
S.  W.   1024. 

13.  U.  S. — Smith  v.  Carington,  4 
Cranch  62,  2  L.  ed.  550.     Ala.— New- 
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dictions  where  the  statute  compels  an  acceptance  as  requested,  or  a 
rejection,^*  for  this  right  has  been  recognized  even  in  a  jurisdiction 
where  the  court  is  forbidden  to  charge  on  its  own  motion.^^  But  as 
we  have  already  seen  the  general  rule  is  that  the  court  is  not  bound 
to  modify  an  incorrect  request.^^  Though,  of  course,  ambiguous,  ob- 
scure, involved  or  misleading  instructions,  if  given,  should  be  so 
modified  as  to  be  intelligible,  or  additional  instructions  should  be 
given,^'  at  the  same  time  the  doctrine  that  one  cannot  complain  of 
self  invited  error  is  recognized.^^ 

A  modification  to  make  the  party's  requests  harmonious  is,  proper.^' 
The  court  should  either  reject  entirely  an  incorrect  requested  instruc- 


8um  V.  State,  10  Ala.  App.  124,  65  So. 
87.  dal.— People  v.  Methever,  132  Oal. 
326,  64  Pao.  481.  Conn.— State  v.  Duffy, 
66  Conn.  551,  34  Atl.  497.  Fla.— Evans 
V.  Givens,  22  Fla.  476.  Compare  Young 
V.  State,  24  Fla.  147,  3  So.  881.  Ga. 
Lacewell  v.  State,  95  Ga.  346,  22  S.  B. 
546.  111. — Village  of  CuUom  v.  Justice, 
161  111.  372,  43  N.  E.  1098.  Ind.— Chi- 
cago, etc.  E.  Co.  c.  Spilker;  134  Ind. 
380,  33  N.  E.  280,  34  N.  E.  218.  la. 
Large  V.  Moore,  17  Iowa  258.  Kan. 
Evans  v.  Lafeyth,  29  Kan.  736.  Ky. 
Pleak  V.  Chambers,  7  B.  Mon.  565.  La. 
State  V.  Varnado,  126  La.  732,  52  So. 
1006.  Mich. — Evans  v.  Montgomery, 
95  Mich.  497,  55  N.  W.  362.  Minn. 
Bartlett  v.  Hawley,  38  Minn.  308,  37 
N.  W.  580.  Neb. — Tracey  v.  State,  46 
Neb.  361,  64  N.  W.  1069.  Nev.— State 
V.  Davis,  14  Nev.  407.  N.  Y. — Stewart 
V.  New  York,  etc.,  E.  Co.,  54  Hun  638, 
8  N.  Y.  Supp.  19.  N.  C— State  v.  Hor- 
ton,  100  N.  0.  443,  6  S.  E.  238,  6  Am. 
St.  Eep.  613.  Ohio. — Avery  v.  House, 
2  Ohio  C.  C.  246.  Pa.— Yardley  v.  Cuth- 
bertson,  108  Pa.  395,  1  Atl.  765,  56  Am. 
Eep.  218.  S.  C— Fletcher  v.  South 
Carolina,  etc.  E.  Co.,  57  S.  0.  205, 
35  S.  E.  513.  Utah.— Clampitt  v.  Kerr, 
1  Utah  246.  Va. — Eosenbaums  v. 
Weeden,  18  Gratt.  785,  98  Am.  Dec.  737. 
Wash. — State  v.  Eobinson,  12  Wash. 
491,  41  Pac.  884. 

[a]  In  Texas  (1)  some  civil  appeals 
cases  state  that  the  request  must  be 
given  as  asked  without  alteration  or 
refusal.  Dillingham  v.  Fields,  9  Tex. 
Civ.  App.  1,  29  S.  W.  214;  Trezevaut 
V.  Eains  (Tex.  Civ.  App.),  25  S.  W. 
1092.  (2)  Civ.  St.,  art.  1319,  reads: 
"The  judge  may  give  such  instructions, 
or  a  part  thereof,  or  he  may  refuse  to 
give  them,  as  he  may  see  proper." 
(3)    But   the   supreme  court  seems  to 
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hold  that  the  court  may  modify  the 
request  if  it  does  so  in  such  a  manner 
as  to  clearly  show  what  was  requested 
and  in  what  the  modification  consisted. 
Missouri  Pac.  E.  Co.  v.  Williams,  75 
Tex.  4,  12  S.  W.  835,  16  Am.  St.  Eep. 
867;  Brownsou  V.  Scanlan,  59  Tex.  222; 
Southern  Cotton  Press  Co.  v.  Bradley, 
52  Tex.  587. 

14.  See  infra,  III,  F,  3,  b. 

15.  Johnson  v.  State,  78  Miss.  627, 
29  So.  515;  Brown  v.  State,  72  Miss. 
990,  18  So.  431;  Watkins  V.  State,  60 
Miss.  323. 

16.  See  supra.  III,  F,  1. 

17.  Ala. — ^Eiland  v.  State,  52  Ala. 
322;  Glass  v.  State,  8  Ala.  App.  417, 
62  So.  1013.  Cal.— People  v.  Dolan,  96 
Cal.  315,  31  Pac.  107.  Conn.— State  v. 
Duffy,  66  Conn.  551,  34  Atl.  497.  111. 
Trustees  v.  McCormick,  41  HI.  323. 
Kan.— Evans  v.  Lafeyth,  29  Kan.  736. 
Ky.— Pleak  v.  Chambers,  7  B.  Mon.  565. 
Mich. — ^American,  etc.,  Co.  v.  Phillips, 
29  Mich.  515.  Minn. — ^Blackman  v. 
Wheaton,  13  Minn.  326.  Miss. — Green 
V.  State,  28  Miss.  687.  Mo. — State  v. 
Jones,  61  Mo.  232<  Nev^-State  v. 
Davis,  14  Nev.  407.  N.  C. — Overcash 
V.  Kitchie,  89  N.  C.  384.  Ore. — Knapp, 
Bul-rell  &  Co.  v.  King,  6  Ore.  243.  Pa. 
Com.  V.  McMurray,  198  Pa.  51,  47  Atl. 
952,  82  Am.  St.  Eep.  787.  Vt.— Bead  v. 
Newcomb,  64  Vt.  49,  23  Atl.  589.  Va. 
Womack  v.  Circle,  29  Gratt.  192. 

18.  "The  court  should,  of  course,  re- 
fuse to  give  an  erroneous  instruction, 
but  if  one  such  is  given,  the"  party  urg- 
ing it  may  not  be  heard  in  this  court  to 
deny  a  result  fashioned  by  his  own 
handiwork."  Sisson  v.  State,  16  Ariz. 
170,   141  Pac.   713. 

19.  Feary  v.  Metropolitan  St.  B.  Co., 
162  Mo.  75,  62  S.  W.  452. 
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tion  or  amend  it  so  that   it   is   a  correct   expression   of   the   law.^" 

2.  Correct  Requests.  —  Of  course  a  correct  request  should  not  be 
so  modified,  as  to  state  an  incorrect  rule  of  law,^^  or  so  changed  as 
to  bring  in  matters  not  properly  within  the  issues  or  evidence,^^  and 
prejudicial  modification  is  reversible  error,^^  but  one  cannot  complain 
of  a  modification  which  made  the  requested  instruction  more  favorable 
to  him." 

Adding  pertinent  legal  principles  is  not  a  modification  which  can 
be  complained  of.^^  Modification  which  does  not  change  the  meaning 
is  not  error  ;^^  thus  the  court  may  properly  strike  out  unnecessary  or 
irrelevant  matter,^^  or  matter  which  is  mere  repetition.^'  Cautionary 
instructions  may  be  added.^® 

3.  Necessity  of  Giving  in  Exact  Language  of  Request.  —  a.  In 
Absence  of  Statute.  —  As  a  general  rule  it  is  held  that  it  is  not  neces- 
sary to  give  the  instruction  in  the  exact  wording  of  the  request/"  for 


20.  Morgan  v.  Peet,  32  111.  281. 

[a]  Modification  of  an  eiroueous  re- 
quested instruction  is  not  ground  for 
reversal  though  the  instruction  as  mod- 
ified be  erroneous,  since  the  court  might 
have  rejected  it  in  toto.  "If  the  de- 
fendant was  not  content  with  the  in- 
struction, as  modified,  it  should  have 
declined  to  read  it  to  the  jury."  Louis- 
ville, etc.  E.  Co.  V.  Suddoth,  70  Miss. 
265,  12  So.  205. 

21.  Walker  v.  Stetson,  14  Ohio  St. 
89,  84  Am.  Dec.  362. 

22.  Shelby  v.  Ofifutt,  51  Miss.  128. 
See  generally  infra,  VI,   C;   VI,  H,  2. 

23.  Ark. — Little  Eock  Traction  Co. 
V.  Trainer,  68  Ark.  106,  56  S.  W.  789. 
Md.— Wells  V.  Turner,  16  Md.  133.  N.  C. 
Alexander  v.  Eichmond,  etc.  E.  Co.,  112 
N.  C.  720,  16  S.  E.  896. 

24.  King  V.  Eea,  13  Colo.  69,  21  Pac. 
1084;  Watson  v.  Com.,  87  Va.  608,  13 
S.  E.  22. 

25.  Cal. — People  v.  Davis,  47  Cal. 
93.  ni.— Meyer  v.  Mead,  83  111.  19. 
Kan.— Eeed  v.  Golden,  28  Kan.  632,  42 
Am.  Dec.  180.  Ky. — ^Pleak  v.  Cham- 
bers, 7  B.  Mon.  565. 

26.  Cal. — People  v.  Davis,  47  Cal. 
93.  HI.— Eichelieu  Hotel  Co.  v.  Inter- 
national, etc.  Co.,  140  111.  248,  29  N. 
E.  1044,  33  Am.  St.  Eep.  234.  la. 
Moore  v.  Chicago,  etc.  Co.,  65  Iowa  505, 
22  N.  W.  650,  54  Am.  Eep.  26.  Kan. 
Eeed  v.  Golden,  28  Kan.  632,  42  Am. 
Dec.  180.  Mo. — John  Deere  Plow  Co. 
V.  Sullivan,  158  Mo.  440,  59  S.  W.  1005. 
Nev.— State  v.  Smith,  10  Nev.  106.  S.  C. 
State  V.  Powers,  59  S.  C.  200,  37  S.  E. 
690. 


27.  Cal.— People  v.  Cotta,  49  Cal. 
166.  lU.- Brant  v.  Gallup,  111  111.  487, 
53  Am.  Eep.  638.  Ind. — Sherfey  v. 
Evansville,  etc.  E.  Co.,  121  Ind.  427,  23 
N.  E.  273. 

28.  Gerhauser  v.  North  British,  etc. 
Co.,  7  Nev.   174. 

29.  Yardley  v.  Cuthbertson,  108  Pa. 
395,  455,  1  Atl.  765,  56  Am.  Eep.  218. 

Cautionary  instructions  generally,  see 
infra,  VII. 

30.  U.  S. — Continental  Improvement 
Co.  V.  Stead,  95  U.  S.  161,  24  L.  ed. 
403.  Cal. — People  v.  Williams,  17  Cal. 
142.  Conn. — Sansona  v.  Laraia,  88 
Conn.  136,  90  Atl.  28;  State  v.  Saxon, 
87  Conn.  5,  86  Atl.  590.  D.  C— Wash- 
ington, etc.  Co.  V.  Fincham,  40  App. 
Cas.  412.  Ga. — ^Parker  v.  Georgia,  etc. 
E.,  83  Ga.  539,  10  S.  E.  233.  Me.— An- 
derson V.  Bath,  42  Me.  346.  Mass. 
Eaymond  v.  Phipps,  215  Mass.  559,  102 
N.  E.  905.  Mich. — People  v.  Sauer- 
bier,  173  Mich.  521,  139  N.  W.  260. 
N.  H. — Marcotte  v.  Maynard  Shoe  Co., 
76  N.  H.  507,  85  Atl.  284.  N.  J.— Mil- 
ler V.  Delaware,  etc.  Co.,  85  N.  J.  L. 
700,  90  Atl.  288.  N.  Y.— People  v. 
Seidenshner,  210  N.  Y.  341,  104  N.  E. 
420.  N.  C. — Carter  v.  Seaboard  Air 
Line  E.  Co.,  165  N.  C.  244,  81  S.  B. 
321;  State  ».  Blackwell,  162  N.  C.  672, 
78  S.  E.  316;  State  v.  Price,  158  N.  C. 
641,  74  S.  E.  587;  Patterson  v.  Mclver, 

90  N.  C.  493.  Pa. — Carman  v.  Central 
E.  E.  Co.,  195  Pa.  440,  '46  Atl.  71.  S.  C. 
Joyner  v.  Atlantic   Coast  Line  E.  Co., 

91  S.  C.  104,  74  S.  E.  825.  Wash. 
State  V.  Cherry  Point  Pish  Co.,  72 
Wash.  420,  130  Pae.  499. 
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so  far  as  the  statute  does  not  otherwise  provi-de,  the  judge  may  choose 
his  own  language.^^  Particularly  does  this  rule  obtain,  where  by  rea- 
son of  undue  length  or  unnecessary  verbiage  the  court  is  able  to  state 
the  rule  in  clearer  and  more  succinct  form.^^  But  it  has  been  held 
that  where  the  language  of  the  request  is  correct  it  is  error  to  refuse  to 
give  it  unless  the  court  states  the  substance  as  well  in  the  given  charge  f^ 
and  long  complicated  instructions  calculated  to  mislead  should  not  be 
substituted  for  a  clear  request  which  needs  at  most  but  a  slight 
modification.^*  Clearly,  too,  the  instruction  should  declare  the  law  in 
explicit  and  intelligible  terms  upon  the  points  raised  by  counsel, ^^ 
and  should  not  be  so  mixed  up  with  other  matters  as  to  render  it 


[a]  Michigan. — "This  court  has  of 
recent  years  held  that,  as  a  general 
rule,  where  the  law  has  been  clearly 
and  correctly  stated  by  the  charge  as 
given,  a  refusal  to  give  such  requests 
in  the  exact  words  as  presented  will 
not  be  error."  People  v.  Sauerbier, 
173  Mich.  521,  139  N.  W.  260. 

[b]  Mississippi. — It  is  "not  only 
the  right,  but  the  duty  of  the  presid- 
ing judge,  to  modify  all  instructions, 
so  as  to  make  them  conformable  to 
his  own  views  of  the  law.  .  .  .  While, 
therefore,  we  admit  .  .  .  the  impolicy, 
as  a  general  rule,  of  .  .  .  modifying 
instructions  .  .  .  drawn  with  legal  ac- 
curacy and  precision,  both  as  to  the 
terms  employed,  and  the  principles  de- 
clared, yet  this  is  a  matter  of  discre- 
tion and  taste,  for  their  determination 
and  not  ours,  so  long  as  they  properly 
declare  the  law  given  in  charge."  Mask 
V,  State,  36  Miss.  77. 

Where  requests  covered  by  other  in- 
structions, see  supra,  III,  E,  4. 

31.  "May  use  his  own  words." 
Daniel  v.  Dixon,  161  JST.  C.  377,  77  S. 
E.  305-,  following  and  quoting  with  ap- 
proval. Cogdell  V.  Wilmington,  etc. 
Co.,  132  N.  C.  852,  44  S.  E.  618.  See 
also  State  v.  Blackwell,  162  N.  0.  672, 
78   S.  E.  316. 

[a]  "If  this  proposition  contained 
a  correct  exposition  of  the  law,  the 
court  was  not  bound  to  give  it  to  the 
jury  in  the  form  requested,  but  had  a 
right  to  select  for  itself  the  language 
with  which  it  should  be  clothed."  State 
V.  Stout,  49  Ohio  St.  270,  282,  30  N.  E. 
437,  following  MoHugh  v.  State,  42  Ohio 
St.  154.  See  also  Bond  v.  State,  23 
Ohio  St.  349.  But  see  Lake  Shore,  etc. 
E.  V.  Bchultz,  19  Ohio  C.  C.  639;  Lut- 
terbeck  v.  Toledo,  etc.  K.  Co.,  5  Ohio 
Cir.  Dec.   141. 
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[b]  "All  that  a  circuit  judge  is  re- 
quired to  do  in  passing  upon  requests 
to  charge  is  to  give  'clear  cut'  the 
principles  therein  embodied,  choosing 
his  own  time  and  words  in  so  doing." 
State  V.  Aughtry,  49  S.  C.  285,  303,  26 
S.  E.  619,  27  S.  B.  199. 

[c]  "It  being  propel  under  all  cir- 
cumstances for  the  court  to  instruct  in 
its  own  language."  State. v.  Cherry 
Point  Pish  Co.,  72  Wash.  420,  130  Pac. 
499. 

[d]  But  it  Is  a  better  practice  to 
give  in  counsel's  language  if  that  be 
correct.  Harman  v.  Shotwell,  49  Mo. 
423. 

32.  Eyan  v.  Washington,  etc.,  E.  Co., 
8  App.  Cas.   (D.  C.)   542. 

[a]  It  is  proper  for  the  judge  "to 
reconstruct  and  free  instructions  from 
redundancy,  verbiage,  and  all  foreign 
matter,  and  reduce  them  to  a  few  clear 
and  perspicuous  legal  propositions  upon 
which  the  ease  turns,  and  give  them  as 
substitutes  for  those  asked."  Brant  v. 
Gallup,  111  111.  487,  53  Am.  Eep.  638. 

[b]  It  is  a  better  practice  for  the 
court  to  give  concisely  in  its  own  lan- 
guage than  to  submit  prolix  instruc- 
tions which  may  be  confusing  or  may 
unduly  emphasize  matters.  Hebert  v. 
Interstate  Iron  Co.,  94  Minn.  257,  102 
N.  W.  451. 

33.  State  v.  Price,  158  N.  C.  641,  74 
S.  E.  587. 

[a]  "It  not  infrequently  occurs 
that,  in  consequence  of  the  peculiarity 
of  some  of  the  jurors,  known  to  coun- 
sel, he  can  tell  best  what  particular 
form  of  expression  will  be  best  under- 
stood by  them."  People  v.  Stewart,  75 
Mich.  21,  29,  42  N.  W.  662. 

34.  Baltimore  &  0.  E.  Co.  V.  Laf- 
fertys,  14  Gratt.   (Va.)   478. 

35.  Fells  Point,  etc.  v.  Weedon,  18 
Md.  820,  81  Am.  Dee.  603. 
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impossible  to  tell  what  was  ruled  on  the  particular  point.'^  However, 
in  some  jurisdictions  it  is  considered  the  better  practice  to  give  one 
orderly  connected  charge  covering  the  whole  controversy,  not  regard- 
ing the  letter  of  the  requests,^^  especially  where  the  length,  intricacy 
or  number  of  instructions  asked  by  the  parties  may  be  confusing."^ 
But  of  course  the  sense  of  the  requests  must  not  be  altered,^^  or  the 
charge  made  misleading  or  obscure.*" 

b.  The  Statutory  Rule.  —  In  some  jurisdictions  the  statute  requires 
giving  in  the  exact  language  of  the  request,  or  refusing  in  toto.*^ 
Where  this  rule  obtains  an  alteration  is  equivalent  to  a  refusal,*^ 
though  in  prosecutions  for  serious  crimes,  the  propriety  of  modifying 
instead  of  rejecting  for  mere  verbal  inaccuracy  has  been  recognized,*^ 


36.  George  v.  Smith,  51  N.  C.  273. 

37.  HI. — ^Birmingham  Fire  Ins.  Co.  v. 
Pulver,  326  111.  329,  18  N.  E.  804,  9 
Am.  St.  Eep.  598.  la. — Wilson  Sewing 
Mach.  Co.  V.  Bull,  52  Iowa  554.  Com- 
pare McCaleb  v.  Smith,  22  Iowa  242. 
N.  Y.— Bulkeley  v.  Keteltas,  4  Sandf. 
450. 

38.  "It  is  very  necessary  to  any  use- 
ful effect  they  may  have  on  the  minds 
of  jurors,  that  instructions  should  be  as 
few,  and  short,  and  pointed  as  may 
consist  with  the  object  of  giving  clear 
ideas  to  the  jury  of  the  main  points 
governing  the  case  as  applied  to  the 
facts."     Hanger  v.  Evins,  38  Ark.  334. 

[a]  "Where  the  trial  court  deems  in- 
structions asked  for  to  be  too  lengthy 
and  numerous  the  remedy  lies  in  his 
embodying  "the  law  contained  in  them 
and  applicable  to  the  case,  in  a  concise, 
perspicuous  charge."  MoCaleb  v.  Smith, 
22  Iowa  242. 

39.  Carter  «.  Seaboard  Air  Line  E. 
Co.,  165  N.  C.  244,  81  S.  E.  321;  State 
V.  Price,  15g  N.  C.  641,  74  S.  E.  587; 
Kinney  v.  Laughenour,  89  N.  C.  365. 
See  Chicago,  etc.  E.  Co.  v.  Bingen- 
heimer,  116  111.  226,  4  N.  E.   840. 

40.  Explaining  and  reconciling  Pen- 
sacola,  etc.  E.  Co.  v.  Atkinson,  20  Ela. 
450,  and  Evans  v.  Givens,  22  Ela.  476, 
the  court  in  Young  v.  State,  24  Fla. 
147,  3  So.  881,  says  the  rule  to  be  de- 
duced from  both  is  that  "the  qualifica- 
tion of  an  instruction  is  error  if  there- 
by the  force  of  the  instruction  is  es- 
sentially changed,  unless  the  instruc- 
tion is  not  pertinent,  or  unless  the 
change  merely  states  the  law  to  cover 
the  case  more  fully." 

41.  Ala.— Code,  1907,  §5364.  See 
Newsum  v.  State,  10  Ala.  App.  124,  65 
So.  87.    N.  D.— Eev.  Codes  1905,  §7021. 


See  State  v.  Campbell,  7  N.  D.  58,  72 
N.  W.  935.  S.  D.— Code  Civ.  Proc, 
1910,  §256.  See  Peart  v.  Chicago,  etc. 
R.  Co.,  8  S.  D.  431,  66  N.  W.  814.  Wis. 
Eev.  St.,  1898,  §2853.  See  Grace  v. 
Dempsey,  75  Wis.  313,  43  N.  W.  1127. 

[a]  The  early  Alabama  codes  per- 
mitted the  trial  court  to  use  its  own 
language,  but  in  Long  v.  Eodgers,  19 
Ala.  321,  the  contrary  doctrine  was  es- 
tablished which  was  subsequently  en- 
acted into  the  code  and  has  been  since 
followed.  See  East  Tennessee,  etc.  E. 
Co.  V.  Bayliss,  77  Ala.  429,  54  Am.  Eep. 
69;   Eiland  v.  State,  52  Ala.  322. 

[b]  West  Virginia. — "A  party  has 
a  right  to  have  his  instruction  given 
in  his  own  language,  provided  there  are 
facts  in  evidence  to  support  it,  and 
provided  that  it  contains  a  true  state- 
ment of  the  law,  and  is  not  obscure, 
ambiguous  or  calculated  to  mislead." 
State  V.  Evans,  33  W.  Va.  417,  10  S. 
E.   792. 

[c]  Reversible  error  not  to  follow 
the'  statute  in  this  respect.  Tennessee 
Coal,  Iron  &  E.  Co.  v.  Barker,  6  Ala. 
App.  413,  60  So.  486. 

42.  Pensacola,  etc.  E.  Co.  v.  Atkin- 
son, 20  Fla.  450.  Compare  Exchange 
Bank  v.  Cooper,  40  Mo.  169;  Grace  v. 
Dempsey,  75  Wis.  313,  43  N.  W.  1127. 

43.  "A  requested  instruction  should 
be  so  drawn  that  it  can  be  given  in 
the  words  of  the  request  without 
change.  Eev.  St.  1898,  §2853,  in  prose- 
cutions for  serious  crimes,  however, 
this  court  has  held  that  requested  in- 
structions which  express  a  correct  prin- 
ciple should  not  be  refused  on  account 
of  a  mere  verbal  inaccuracy,  but  that 
the  trial  court  should  correct  the  inac- 
curacy and  give  the  instruction.  State 
V;  Wilner,    40    Wis.    304;     Connors   v. 
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and  the  rule  does  not  forbid  the  giving  of  further  and  explanatory 
instructions,**  but  this  exception  cannot  be  used  to  so  limit  the  request 
as  to  weaken  its  force.*^ 

If  the  request  be  incorrect,  modifying  instead  of  rejecting  it  has 
been  held  harmless  when  the  party  was  not  injured.**  But  where  a 
correct  instruction  has  been  improperly  refused  it  has  been  said  that 
the  doctrine  of  error  without  injury  cannot  be  invoked  because  the 
statute  is  peremptory ;"  but  the  contrary  has  been  held.** 

4.  Manner  of  Making  Modification.*^  —  The  modification  may  be 
by  another  numbered  instruction.®"  By  statute  in  some  states  the 
modification  must  not  be  by  mere  interlineation  or  striking  out,  but 
the  court  must  make  his  changes  separate  and  distinct,®^  and  this  has 
been  recognized  as  the  better  practice  even  in  the  absence  of  such  a 
statute,®^  since  it  should  clearly  appear  what  instruction  was  asked  and 


state,  47  Wis.  523,  2  N.  W.  1143." 
Montgomery  v.  State,  128  Wis.  183,  107 
N.  W.  14. 

44.  Blair  v.  State,  52  Ala.  343;  Hogg 
V.  State,  52  Ala.  2;  Baker  v.  State,  49 
Ala.  350;  Turbeville  v.  State,  40  Ala. 
715;  Morris  v.  State,  25  Ala.  57;  New- 
sum  V.  State,  10  Ala.  App.  124,  65  So. 
87. 

45.  The  statutory  right  "cannot  be 
diminished  by  the  giving  of  a  charge 
as  it  is  requested,  and  then  so  limit- 
ing, restricting,  or  modifying  it  by 
qualification,  as  to  diminish  the  force 
to  which  it  may  be  entitled  as  a  legal 
proposition."  Eiland  1}.  State,  53  Ala. 
322. 

46.  Franke  v.  Eiggs,  93  Ala.  252,  9 
So.  359;  Grace  V.  Dempsey,  75  Wis.  313, 
43  N.  W.  1127.  See  also  Dillingham  v. 
Fields,  9  Tex.  Civ.  App.  1,  29  S.  W. 
214. 

47.  East  Tennessee,  etc.  E.  Co.  V. 
Bayliss,  77  Ala.  429,  54  Am.  Eep.  69, 
in  which  the  court  had  previously  given 
a  charge  involving  substantially  the 
same  proposition. 

48.  "The  giving  of  special  instruc- 
tions on  leading  points  in  the  case  as 
requested  by  counsel,  or  the  embodi- 
ment thereof  in  the  general  charge, 
especially  in  important  cases,  where 
such  special  instructions  are  more  spe- 
cific than  the  general  charge  covering 
such  points  as  prepared  by  the  trial 
judge,  is  advised;  but  the  refusal  to  do 
so,  when  such  general  charge  is  sufS- 
ciently  plain  ta  be  understood  by  per- 
sons of  ordinary  comprehension,  does 
not  constitute  reversible  error."  State 
V.  Circuit  Court,  108  Wis.  77,  83  N.  W. 
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1115,  following  Buel  v.  State,  104  Wis. 
132,  80  N.  W.  78. 

49.  Manner,  emphasis,  etc.,  of  Judge 
when  ■  giving  or  refusing  instructions, 
see   infra,  VIII,  B,  4. 

50.  Columbia  &  P.  S.  E.  Co.  «.  Haw- 
thorne, 3  Wash.  Ter.  353,  19  Pac.  25. 

51.  Iowa  Code,  1897,  §3706.  "Such 
modification  shall  not  be  by  interlinea- 
tion or  erasure,  but  shall  be  well  de- 
fined, and  shall  follow  some  such  char- 
acterizing words  as  'changed  thus' 
which  words  shall  themselves  indicate 
that  the  same  was  refused  as  de- 
manded." See  Ham  v.  Wisconsin,  etc. 
E.  Co.,  61  Iowa  716,  17  N.  W.  157. 

[a]  Nebraska. — Comp.  St.,  1911, 
§2746,  same  as  Iowa  code  supra.  See 
Hunt  V.  Chicago,  etc.  E.  Co.,  95  Neb. 
746,  146  N.  W.  986;  Tracey  v.  State,  46 
Neb.  361,  64  N.  W.  1069. 

[b]  The  remov.al  of  a  sentence  by 
separation  of  the  paper  on  which  the  ' 
request  was  written  has  been  held  to 
come  under  the  code  provision.  Ham  v. 
Wisconsin,  etc.  B.  Co.,  61  Iowa  716,  17 
N.  W.  157. 

52.  Allison  v.  Hagan,  12  Nev.  38; 
Gerhauser  v.  North  British  &  M.  Ins. 
Co.,  7  Nev.  174. 

[a]  Should  not  change  by  mere 
erasure  and  interlineation  except  by 
consent  of  counsel.  Southern  Cotton 
Press,  etc.  Co.  v.  Bradley,  52  Tex. 
587.  See  also  Missouri  Pac.  E.  Co.  ■». 
Williams,  75  Tex.  4,  12  S.  W.  835,  16 
Am.  St.  Eep.  867. 

[b]  "We  would  think  that  the  bet- 
ter practice  would  be  not  to  modify  in- 
structions by  interlineation,  but  to 
write  the  modification  out  in  full,  leav- 
ing the  instructions  as  originally  asked 
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•what  the  modification  was.^^  The  fact  that  an  addition  in  the  way  of 
explanation  was  on  the  same  piece  of  paper  and  so  to  be  read  im- 
mediately after  the  instruction  is  not  only  not  objectionable  but  is  the 
better  practice."* 

Effect  of  Making  in  Erroneous  Manner.  —  It  is  error  to  so  modify  the 
requested  instruction  that  the  modification  is  not  readily  distinguished 
from  instruction  as  originally  requested,""  but  it  is  no  ground  for 
reversal  where  the  precise  modification  was  evidently  understood  by 
the  jury  and  was  correct."'  It  has  also  been  held  that  a  party  was 
not  prejudiced  by  the  modification  of  his  adversary's  instruction  in 
an  improper  manner,  where  the  jury  were  given  a  correct  rule  of 
law,"^  and  that  the  statute  prescribing  the  method  of  modification. is 
directory  and  not  mandatory."* 

IV.  WRITTEN  INSTRUCTIONS.  — A.  Necessity.  —  Except  as 
the  statute  otherwise  provides,  instructions  may  be  either  oral  or  in 
writing  at  the  discretion  of  the  judge,"^  though  the  reduction  to 
writing  has  been  urged  as  a  proper  practice  even  in  the  absencp  of 
statute,""  and  if  given  oraUy,  a  party  desiring  to  except  may  demand 


for  by  the  party  asking  them,  and 
showing  precisely  what  the  modifica- 
tion was.  But  this  is  a  matter  that 
rests  in  many  eases  very  largely  in  the 
discretion  of  the  trial  court."  Camp- 
bell V.  Fuller,  25  Kan.  723. 

53.  Bishop  V.  Welch,  54  Ind.  527. 

[a]  Matters  which  are  entirely  sev- 
erable from  the  request  should  be  pre- 
sented independently.  Stephens  v.  Mat- 
tox,  37  Ga.  289. 

54.  Needham  v.  People,  98  111.  275. 

55.  Campbell  v.  Fuller,  25  Kan.  723. 

56.  Missouri  Pae.  E.  Co.  v.  Williams, 
75  Tex.  4,  12  S.  W.  835,  16  Am.  St.  Eep. 
867. 

[a]  A  mere  striking  out,  leaving 
the  stricken  words  legible,  (1)  is  not 
reversible  error  where  it  clearly  ap- 
pears that  the  jury  understood  what 
was  rejected,  and  the  instruction  as 
given  was  plain  (Union  E.,  etc.  Co.  v. 
Kallaher,  114  111.  325,  2  N.  E.  77),  (2) 
at  least  in  the  absence  of  a  correct 
writing  out  by  counsel,  a '  request  to 
charge  in  that  form,  and  a  refusal  to 
do  so.  Allison  v.  Hagan,  12  Nev.  38, 
following  Gerhauser  v.  North  British  & 
M.  Ins.  Co.,  7  Nev.  174.  See  also  Hunt 
V.  Chicago,  etc.  E.  Co.,  95  Neb.  746, 
146  N.  W.  986. 

57.  The  adversary  did  not  complain 
of  the  interlineation  and  there  was  no 
claim  that  the  instruction  as  given 
was  not  good.  Campbell  v.  Fuller,  25 
Kan.  723. 


58.  Tracey  v.  State,  46  Neb.  361,  64 
N.  W.  1069;  Daly  v.  Bernstein,  6  N. 
M.  380,  28  Pac.  764;  Denver  &  E.  G.  E. 
Co.  V.  Harris,  3  N.  M.  109,  2  Pac.  369. 

[a]  Failure  to  comply  therewith 
will  not  be  presumed  prejudicial.  Daley 
V.  Bernstein,  6  N,  M.  380,  28  Pac.  764. 

[b]  If  the  instruction  is  more  in 
favor  of  plaintiff  in  error  than  against 
him,  he  cannot  complain  of  an  im- 
proper modification.  Denver  &  E.  G.  E. 
Co.  V,  Harris,  3  N.  M.  109,  2  Pac.  369. 

[c]  Where  a  party  was  not  entitled 
to  the  original  reciuested  instruction 
and  the  modified  one  correctly  stated 
the  law,  he  cannot  complain  of  the 
method  of  modification.  Tracey  v.  State, 
46  Neb.  361,  64  N.  W.  1069. 

59.  Gulf,  C.  &  S.  F.  E.  Co.  v.  Camp- 
bell, 49  Fed.  354,  1  C.  C.  A.  293;  Smith 
V.  Criehton,  33  Md.  103. 

[a]  Municipal  Court. — Under  Hurd  'a 
Eev.  St.,  1905,  §300,  the  municipal 
court  of  the  city  of  Chicago  has  dis- 
cretion to  deliver  his  charge  orally  or 
in  writing.  Such  section  is  not  uncon- 
stitutional. Morton  v.  Pusey,  237  111. 
26,  86  N.  E.  601;  People  v.  Berg,  185 
m.  App.  484.  See  also  Kern  v.  West- 
ern, etc.  Bureau,  175  111.  App.  609; 
Lepman  v.  Employer's,  L.  A.  Corp.,  170 
111.  App.  379. 

60.  Eichman  v.  Buchheit,  128  Wis. 
385,  107  N.  W.  325.  See  also  Mut.  L. 
Ins.  Co.  V.  Eain,  108  Md.  353,  70  Atl. 
87. 
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reduction  to  writing  in  order  that  they  may  be  reviewed.'^ 

The  statutes  in  some  states  require  that  instructions  be  reduced  to 
writing,  if  not  in  all  cases  at  least  in  certain  classes  of  eases,°^  or 


[a]  On  the  other  hand  the  practice 
has  been  criticised  even  where  required 
by  statute,  as  being  useless  where  a 
competent  stenographic  reporter  is  in 
attendance  and  with  the  further  sug- 
gestion that  "an  honest  trial  judge  of 
reasonable  ability  can  explain  the  law 
of  the  case  to  the  jury  more  under- 
standingly  in  an  oral  instruction  than 
ill  an  instruetoon  formal  and  lifeless, 
as  a  Written  instruction  must  necessar- 
ily be."  Bucher  v.  Showalter  (Okla.), 
145  Pac.  1143. 

61.  Smith  V.  Crichton,  33  Md.  103, 
See  also  Baer  v.  Books,  50  Fed.  898,  2 
•G.  C.  A.  76;  Eosenkovitz  v.  United 
Eys.,  etc.  Co.,  108  Md.  306,  70  Atl.  108. 

62.  Ariz. — ^See  Territory  v.  Gert- 
rude, 1  Ariz.  74,  25  Pac.  478.  Cal. 
Penal  Code,  §1093  (in  criminal  cases 
must  be  in  writing  or  be  taken  down 
by  phonographic  reporter).  See  People 
V.  Leary,  105  Cal.  486,  39  Pac.  24;  Peo- 
ple V.  Ferris,  56  Cal.  442;  People  v. 
Hersey,  53  Cal.  574;  and  Code  Civ. 
Proc,  §608.  Colo. — Code  Civ.  Proc., 
§204.  'And  see  Wettengel  v.  City  tt 
Denver,  20  Colo.  552,  39  Pac.  343;  Lee 
V.  Stahl,  9  Colo.  208,  11  Pac.  77;  Mon- 
telius  V.  Atherton,  6  Colo.  224.  Conn. 
See  Wilson  v.  Granby,  47  Conn.  59,  36 
Am.  Eep.  51,  construing  Gen.  St.,  p. 
442,  §2.  Ida.— Eev.  Codes,  1908,  §§4383, 
4385,  7886.  And  see  State  v.  Harness, 
10  Idaho  18,  76  Pac.  788;  State  v.  Pres- 
ton, 4  Idaho  215,  38  Pac.  694;  Fury  v. 
"White,  2  Idaho  662,  23  Pac.  535.  111. 
Star.  &  C.  Ann.  St.,  1896,  p.  3047,  §52; 
Ellis  V.  People,  159  111.  337,  42  N.  E. 
873.  See  Helm  v.  People,  186  111.  153, 
57  N.  B.  886.  la.— Code,  §§2784,  4440; 
Erwin  v.  Fillenwarth,  160  Iowa  210,  137 
N.  W.  502;  State  v.  Harding,  81  Iowa 
599,  47  N.  W.  877.  Miss.— Code,  1906, 
§793.  Instructions  asked  by  either 
party  must  be  in  writing  and  all  alter- 
ations or  modifications  thereof.  The 
court  can  give  no  instruction  unless  re- 
quested. See  Simmons  v.  State  (Miss.), 
65  So.  511,  following  Gilbert  v.  State, 
78  Miss.  300,  29  So.  477.  Mo.— Eev. 
St.,  1909,  §§1987,  5244.  And  see  State 
V.  DeMosse,  98  Mo.  340,  11  S.  W.  731; 
Belk  V.  Stewart,  160  Mo.  App.  706,  142 
S.  W.  485;  Baxter  v.  Magill,  127  Mo. 
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App.  392,  105  S.  W.  679;  Hogel  v.  Lin- 
dell,  10  Mo.  483;  Skinner  v.  Stifel,  55 
Mo.  App.  9.  Mont. — Eev.  Codes,  1907, 
§§6746,  9271.  Neb.— Comp.  St.,  1911, 
§2745;  Hartwig  v.  Gordon,  37  Neb.  657, 
56  N.  W.  324.  Wis.^St.,  1908,  §2853. 
See  Stringham  v.  Cook,  75  Wis.  589,  44 
N.  W.  777. 

[a]  "In  trials  for  misdemeanors,  or 
for  felonies  not  punishable  capitally, 
.  .  .  the  charge  may  be  oral,  unless 
before  the  evidence  is.  closed  the  judge 
is  requested  to  charge  in  writing." 
Luster  v.  State,  23  Pla.  339,  2  So.  690. 
See  Gen.  St.,  1906,  §§1497,  3990. 

[b]  In  State  v.  Tudor,  47  Mont.  185, 
131  Pac.  632,  the  court  says:  "In  con- 
sidering this  subject  in  State  v.  Fisher, 
23  Mont.  540,  59  Pac.  919,  this  court 
held  that  section  2070  Penal  Code  of 
1895,  made  it  obligatory  upon  the  trial 
court  in  a  criminal  case  to  deliver  its 
instructions  in  writing  .  .  .  This  sec- 
tion as  worded  by  the  Act  approved 
March  4,  1907  (Laws  10th  sess.  C.  82) 
appears  in  the  Eevised  Codes  aa  sec- 
tion 9271.  The  provision  of  the  old 
section  touching  the  mode  of  instruct- 
ing the  jury  was  not  changed  however 
by  the  amendment  .  .  .  The  necessity 
to  observe  the  mandate  of  the  statute 
as  construed  in  State  v.  Fisher,  to  sub- 
mit all  instructions  in  writing,  is,  we 
think,  in  the  absence  of  a  waiver  of 
tjhe  parties,  still  imperative." 

[c]  Consent  to  Oral  Instructions. 
N.  D.  Eev.  Codes,  1905,  §§7021,  7022, 
9985,  provides  that  instructions  must 
be  in  writing  except  that  parties  may 
consent  to  oral  instructions  taken  down 
by  stenographer,  which  consent  must 
be  entered  on  the  minutes.  See  Forszen 
V.  Hurd,  20  N.  D.  42,  126  N.  W.  224, 
which  holds  that  more  properly  the  con- 
sent should  be  voluntary,  but  if  the 
court  requests  permission  to  charge 
orally  it  should  not  be  in  presence  of 
jury,  or  at  least  should  be  so  asked  as 
not  to  prejudice  the  refusing  party. 

[d]  Georgia.— Code,  1911,  §4847. 
"The  judges  of  the  superior  courts  of 
this  state  shall,  in  all  cases  of  felony, 
and  on  the  trial  of  in  all  civil  cases 
tried  before  them,  give  their  charges 
to  the  jury  in  writing;  that  is  to  say, 
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that,  on  request  of  either  party,  the  instructions  must  be  so  reduced.'* 
A  distinction  is  made  in  this  regard  in  some  states   between    civiP* 


shall  write  out  their  charges  and  read 
the  same  to  the  jury,  when  the  counsel 
for  either  party  shall  require  them  to 
do  so;  and  it  shall  be  error  for  such 
judge  to  give  any  other  or  additional 
charge  than  that  so  written  out  and 
read."  See  Bowden  v.  Achor,  95  Ga. 
243,  22  S.  E.  254,  which  cites  Harris  v. 
McArthur,  90  Ga.  216,  15  S.  E.  758,  as 
following  "a  long  line  of  previous  ad- 
judications by  this  court."  See  also 
Citizens'  Bank  v.  Fort,  142  Ga.  611, 
83  S.  B.  235;  Pry  v.  Shehee,  55  Ga.  208. 

[e]  Kentucky. — "In  reference  to 
the  instructions,  section  225,  of  the 
Criminal  Code  provides  that:  'The 
court  shall,  on  the  motion  of  either 
party  and  before  any  argument  to  the 
jury,  instruct  the  jury  on  the  law  ap- 
plicable to  the  case,  which  shall  always 
be  given  in  writing.'  We  have  held  be- 
fore that  this  code  provision  is  manda- 
tory, and  that  the  trial  judge  must  in- 
struct the  jury  in  writing,  even  in  mis- 
demeanor cases,  unless  the  accused  con- 
sents that  oral  instructions  may  be 
given,  or  waives  the  right  to  have  them 
in  writing.  Ferguson  v.  Commonwealth, 
141  Ky.  457,  132  S.  W.  1030."  Allen 
17  Com.,  148  Ky.  327,  146  S.  W.  762. 

[f]  Washington. — ^Under  Eem.  & 
Ball.  St.,  1910,  §339,  the  instructions 
must  be  in  writing.  Formerly  request 
was  necessary.  See  Smith  v.  Bowers, 
82  Wash.  80,  143  Pac.  316;  State  v. 
Burnam,  71  Wash.  199,  128  Pac.  218; 
Sturgeon  v.  Tacoma  Eastern  E.  Co.,  51 
Wash.  124,  98  Pac.  87;  Hencke  v.  Bab- 
cock,  24  Wash.  556,  64  Pac.  755. 

63.  Ark.— See  Const.,  art.  7,  §23; 
Mazzia  v.  State,  51  Ark.  177,  10  S.  W. 
257.  Ind. — Burns'  Ann.  Code,  1914, 
§§558,  2136.  See  also  Chicago,  etc. 
E.  Co.  V.  Murphy,  54  Ind.  App.  531, 
101  N.  E.  829.  La.— Code  of  Prac, 
§515.  See  State  v.  Porter,  35  La.  Ann. 
535.  Nev.— Eev.  Laws,  1912,  §§5212, 
7199;  State  v.  Stewart,  9  Nev.  120. 
N.  O.— Eevisal,  1905,  §536;  State  v. 
Black,  162  N.  C.  637,  78  S.  E.  210, 
citing  many  cases  both  civil  and  crim- 
inal; Jenkins  v.  Wilmington,  etc.  Co., 
110  N.  C.  438,  15  S.  E.  193;  State  v. 
Horton,  100  N.  C.  443,  6  S.  E.  238,  6 
Am.  St,  Eep.  613..  OMo. — Gen.  Code, 
1910,  §§11,447,  13,675.  And  see  Cleve- 
land, etc.  E.  Cc.  V,  Hawkins,  64  Ohio 
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St.  391,  60  N.  E.  558;  Village  of  Mon- 
roeville  v.  Eoot,  54  Ohio  St.  523,  44 
N.  E.  237.  Ore.— Lord's  Laws,  1910, 
§132,  subsec.  6.  See  State  v.  Goff,  71 
Ore.  352,  142  Pac.  564;  State  v.  Arm- 
strong, 43  Ore.  207,  73  Pac.  1022. 

[a]  "When  the  oral  charge  of  a 
court  contains  an  elliptical  expression 
or  a  sentence  which  might  mislead  the 
jury,  the  true  remedy  of  a  party  ag- 
grieved thereby  is  to  ask  a  written 
explanatory  charge."  Birmingham  E., 
L.  &  P.  Co.  V.  Demmins,  3  Ala.  App. 
359,  379,  57  So.  404,  citing  Birmingham 
E.,  L.  &  P.  Co.  V.  Murphy,  2  Ala.  App. 
588,  56  So.  817. 

[b]  Utah. — Comp.  Laws,  1907, 
§§3147,  4845,  requires  instructions  to 
be  in  writing  "provided  that  with  the 
consent  of  both  parties  entered  in  the 
minutes,  the  court  may  instruct  the 
jury  orally,  in  which  case  the  instruc- 
tions shall  be  taken  down  by  the  court 
stenographer."  The  presumption  is 
they  were  given  in  Writing  in  the  ab- 
sence of  any  showing  that  they  were 
given  verbally  under  this  section.  Utah 
Optical  Co.  V.  Keith,  18  Utah  464,  56 
Pac.  155;  State  v.  Kessler,  15  Utah 
142,  49  Pac.  293,  62  Am.  St.  Eep.  911. 

64.    See  the  statutes. 

[a]  Colorado. — (1)  In  criminal  cases 
oral  instructions  may  be  given  unless 
written  be  requested.  See  Eev.  St., 
1908,  §§1987,  1988;  Bradford  v.  People, 
22  Colo.  157,  43  Pac.  1013.  (2)  §1988 
by  its  terms  applies  to  both  civil  and 
criminal  cases,  but  by  Van  Houton  v. 
People,  22  Colo.  53,  43  Pac.  137,  it  is 
held  that,  so  much  of  this  section  as 
applies  to  civil  cases  seems  to  have 
been  repealed  by  Code  Civil  Proc, 
§204,  of  which  all  instructions  must  be 
in  writing.  See  also  Wettengel  v.  Den- 
ver, 20  Colo.  552,  39  Pac.  343;  Lee  v. 
Stahl,  9  Colo.  208,  11  Pac.  77;  Mon- 
telius  V.  Athertou,  6  Colo.  224. 

[b]  In  Florida  all  instructions  must 
be  oral  unless  request  is  made  in  writ- 
ing, except  that  in  capital  cases  the 
charge  must  be  in  writing.  See  Gen. 
St.,  1906,  §§1497,  3990.  And  see  South- 
ern Exp.  Co.  V.  Van  Meter,  17  Fla.  783, 
35  Am.  Eep.  107,  and  cases  there  cited. 

[c]  Kansas.— Gen.  St.,  1909,  §6471, 
in  civil  cases  is  at  request  of  either 
party.     §6815  in    criminal    cases    the 
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and  criminal  cases,  or  between  requested  instructions  and  those  given  by 
the  court  of,  its  own  motion.^' 

B.  Time  When  Request  Must  Be  Made.  —  Reasonable  rules  to  pro- 
tect itself  against  inconvenience  may  be  made  by  the  court  in  the 
absence  of  statute,*^  but  the  statutes  sometimes  specify  when  the  re- 
quest must  be  made.*' 

In  the  absence  of  a  rule  or  statute  fixing  the  time  the  request  may 


judge  must  charge  in  writing.  See 
State  V.  Evans,  90  Kan.  795,  136  Pae. 
270;  State  v.  Bennington,  44  Kan.  583, 
25  Pac.  91 ;  Eioh  v.  Lappin,  43  Kan.  666, 
23  Pac.  1038;  Wheat  v.  Brown,  3  Kan. 
App.   431,   43   Pac.  807. 

[d]  Kentucky. — (1)  In  civil  cases 
must  be  in  writing  when  requested. 
Civ.  Code,  §317,  subsee.  5;  Louisville 
&  N.  E.  Co.  V.  Banks,  17  Ky.  L.  Bep. 
1065,  33  S.  W.  627.  (2)  In  criminal 
cases  must  be  in  writing.  Grim.  Code, 
§225;  Payne  v.  Com.,  1  Mete.  370. 

[e]  'Oklahoma. — (1)  In  civil  cases. 
are  to  be  in  writing  "if  required  by 
either  party."  Comp.  Laws,  1909, 
§.5794.  (2)  In  criminal  cases  shall  be 
in  writing  unless  waived  by  both 
parties.  See  Eea  v.  State,  3  Okla.  Crim. 
281,  285,  105  Pac.  386,  106  Pac.  982; 
Bucher  v.  Showalter  (Okla.),  145  Pac. 
1143;  Hopkins  V.  Dipert,  11  Okla.  680, 
69  Pac.   883. 

[f]  Tennessee. — (1)  In  prosecutions 
for  felony  the  charge  must  be  in 
writing.  Shannon's  Code,  1896,  §7186; 
Manier  v.  State,  6  Baxt.  595.  (2)  In 
misdemeanor  cases  the  charge  may  be 
oral.  See  Dobson  v.  State,  5  Lea  271. 
(3)  In  civil  cases  must  charge  in  writ- 
ing if  requested.  Shannon's  Code, 
1896,  §4683.  See  Ins.  Co.  v.  Trustees, 
91  Tenn.  135,  18  S.  W.  121.  See  also 
State  V.  Missio,  105  Tenn.  218,  58  S. 
W.  216. 

[g]  Texas. — (1)  By  Code  Crim. 
Proc,  arts.  715,  717,  719,  720,  charges 
in  criminal  cases  generally  must  be 
in  writing  (see  Winfrey  v.  State  [Tex. 
Crim.],  56  S.  W.  919),  (2)  but  by  art. 
720  a  verbal  charge  may  be  given  in 
misdemeanor  cases  "by  consent  of  the 
parties."  See  Edwards  v.  State  (Tex. 
Crim.),  69  S.  W.  144;  Eumage  v.  State 
(Tex.  Crim.),  55  S.  W.  64.'  (3)  By 
Texas  Civ.  St.,  art.  1316,  as  amended 
by  acts  1903,  p.  55,  it  is  provided  that 
the  judge  shall  "unless  the  same  be 
expressly  waived  by  the  parties  to  the 
suit,  prepare  and  deliver  a  written 
charge,"  etc.    See  also  Parker  v.  Chan- 
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eellor,  78  Tex.  524,  15  S.  W.  157;  Gor- 
don, Jones  Const.  Co.  v.  Lopez  (Tex. 
Civ.  App.),  172  S.  W.  987. 

[h]  Wyoming.— (1)  Comp.  St.,  1910, 
§4499,  requires  instructions  in  civil 
cases  to  be  in  writing.  (2)  By  §6235 
instructions  in  criminal  prosecutions 
need  be  in  writing  only  when  requested. 
See  Keefer  v.  State,  12  Wyo.  49,  73 
Pae.  556.  (3)  Clearly  under  the  statute 
where  both  parties  consent  to  an  oral 
charge  error  cannot  be  predicated  upon 
failure  to  charge  in  writing.  Curran 
V.  State,  12  Wyo.  553,  76  Pac.  577. 

66.  Construing  a  statute,  "Either 
party  may  request  instructions  to  the 
jury  on  points  of  law,  which  shall  be 
given  or  refused  by  the  court,  which 
instructions  shall  be  reduced  to  writing 
if  either  party  require  it,"  it  was  held 
that  only  requested  instructions  need 
to  be  so  reduced  on  'request.  The 
charge  of  the  court,  in  chief,  given  on 
its  own  motion  is  not  within  the  stat- 
ute. Gulf,  etc.  K.  Co.  V.  Campbell,  49 
Fed.  354,  1  C.  C.  A.  293,  followed  in 
Baer  v.  Books,  50  Fed.  898,  2  C.  C. 
A.  76. 

66.  State  v.  Porter,  35  La.  Ann.  535. 
See  generally  6  Standard  Peoo.  55, 
et  seq. 

[a]  At  or  Before  Commencement  of 
Trial. — (1)  A  rule  requiring  request  be- 
fore commencement  of  the  trial  (La- 
selle  V.  Wells,  17  Ind.  33),  (2)  or  at 
the  commencement  of  a  trial  (Connor 
V.  Wilkie,  1  Kan.  App.  492,  41  Pac. 
71),  is  unreasonable  and  void. 

67.  See  the  statutes. 

[a]  Ohio. — ^Before  argument  began. 
See  Ohio  Gen.  Codes,  1910,  §§11,447, 
13,675.  And  see  Cleveland,  etc.  Elec. 
E.  Co.  V.  Hawkins,  64  Ohio  St.  391,  60 
N.  E.  556;  "Village  of  Monroeville  v. 
Boot,  54  Ohio  St.  523,  44  "N.  E.  237. 

[b]  Oregon. — ^Lord's  Laws,  1910, 
§132,  subsee.  6,  provides  that  the  re- 
quest must  be  at  the  commencement  of 
the  trial.  See  State  v.  Armstrong,  43 
Ore.  207,  73  Pae.  1022. 
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be  at  any  time  before  the  time  for  giving  the  charge,^'  or  before 
argument  has  begun  f^  but  after  the  court  has  started  to  charge  orally 
it  is  to»  late.""  So  where  the  statute  provides  that  the  court  must 
charge  at  the  close  of  the  evidence  the  request  must  be  made  a  reason- 
able time  before.'^ 

C.  What  Are  Instructions  Within  Eule.  —  To  be  considered  an 
instructien  within  the  meaning  of  the  statute  there  must  be  some 
positive  direction  as  to  the  law  of  the  case,'^  for  the  statute  is  not 
intended  to  interdict  every  oral  utterance  of  the  court."  A  mere 
oral  statement  concerning  the  instructions  he  is  about  to  read  or  has 
read  to  them  is  not  necessarily  an  instruction  which  must  be  in 
writing/*     After  the  written  instructions  have  been  given,  however, 


68.  State  v.  Porter,  35  La.  Ann. 
535. 

[a]  At  or  before  the  close  of  the 
evidence  is  a  reasonable  time.  Man- 
ning i;  Gasharie,  27  Ind.  399,  following 
Laselle  v    Wells,  17  Ind.  33. 

69.  Welsh  V.  State,  126  Ind.  71,  25 
N.  B,  883,  9  L.  E.  A.  864. 

70.  Boggs  V.  Clifton,  17  Ind.  217. 

71.  Connor  v.  Wilkie,  1  Kan.  App. 
492,  41  Pac.  71.  See  also  Jenkins  v. 
Levis,  23  Kan.  255;  Atchison,  T.  &  S. 
P.  E,  Co.  V.  Franklin,  23  Kan.  74. 

72.  Boggs  V.  United  States,  10  Okla. 
4f2i,  63  Pae.  969,  65  Pae.  927-  State  v. 
Marion,  68  Wash.  675,  124  Pae.  125. 

Definition  of  Instraction. — See  supra, 
I,  A. 

[a]  "Literally,  the  word  instruc- 
tion' may  apply  to  any  direction  given 
to  the  jury  by  the  court,  but  as  used 
in  the  statute  making  it  incumbent  upon 
the  court  to  reduce  it»  instructions  t» 
writing,  it  delates  to  the  law  of  the 
case,  and  may  properly  be  said  to  mean 
an  exposition  of  the  prineiplei  of  the 
law,  applicable  to  the  case,  or  some 
branch  or  phase  of  the  case  which  the 
jury  are  bound  to  apply  in  order  to 
render  a  verdict  establishing  the  rights 
of  the  parties  in  accordance  with  the 
facts  proven."  Lehman  V.  Hawks,  121 
Ind.  541,  23  N.  E.  670. 

[b]  Mr.  Justice  Brewer  in  the  ease 
of  State  V.  Potter,  15  Kan.  302,  320: 
"The  mere  fact  that  an  oral  communi- 
cation Jias  passed  from  the  court  to 
the  jury  is  not  of  itself  proof  that  the 
statute  has  been  disregarded;  but  the 
court  may  properly  make  oral  state- 
ments to  the  jury  in  reference  to  the 
form  of  the  verdict,  the  manner  in 
which  the  trial  has  been  conducted,  the 


behavior  of  the  jury  »t  counsel  or  part- 
ies, or  any  other  oral  statement  which 
is  not  fairly  and  strictly  a  direction  or 
instruction  upon  some  question  or  rule 
of  law  involved  in  or  applicable  to 
the  trial,  or  a  comment  upon  the  evi- 
dence. ' ' 

73.  Currie  v.  Clark,  90  N".  O.  355. 

74.  State  v.  Armstrong,  43  Ore.  207, 
73  Pae.  1022. 

[a]  So  in  Dodd  v.  Moore,  91  Ind. 
522,  it  was  held  not  error  for  the  court 
to  say  orally:  "The  plaintiff  has  re- 
quested me  to  give  you  some  instruc- 
tioni  which  are  in  writing,  and  I  will 
read  them  first,  and  I  read  them  as 
the  law."  The  court  however  disap- 
proved of  so  much  of  the  practice  as 
told  the  jury  who  had  requested  the 
instructions. 

[b]  "After  the  court  had  read  an 
instruction  which  was  a  statement  of 
the  charge  against  the  appellant  and 
that  the  appellant  had  pleaded  not 
guilty,  which  plea  put  in  issue  every  al- 
legation contained  in  the  information, 
the  court  said  orally  to  the  jury:  'The 
foregoing  statement  of  the  case  is  prac- 
tically a  statement  from  the  informa- 
tion and  the  court  in  stating  these 
facts  does  not  mean  to  say  that  they 
are  true.  I  am  simply  stating  what 
the  information  alleges,  you  under- 
stand, and  when  you  go  to  the  jury 
room  you  take  the  information  with 
you.  That  is  not  evidence.  That  is 
only  for  the  purpose  of  refreshing  your 
recollection  of  what  the  charge  is.  That 
is  all.  The  purpose  of  this  instruction 
I  just  read  is  to  tell  you  what  the  nat- 
ure of  the  crime  is.'  .  .  .It  is  mani- 
fest that  the  court  was  not  giving  an 
instruction  to  the  jury  upon  the  prin- 
ciples of  law,  but  was  explaining  orally 
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oral  modifications  or  explanations  thereof  should  not  be  given,^^  but 
this  does  not  mean  that  the  court  may  not  orally  withdraw  an  erroneous 
instruction.'* 

A  preliminary  oral  address  to  the  jury  before  they  entered  upon 
the  trial  of  the  ease  has  been  condemned  as  being  in  the  nature  of  an 
oral  charge.''  With  respect  to  remarks  to  counsel  made  in  the  course 
of  ruling  on  evidence,  the  decisions  are  in  conflict.'* 

Merely  answering  a  juror's  questions  in  a  more  or  less  categorical 
manner  but  without  laying  down  any  rules  of  law  by  which  they 
are  to  be  governed  is  not  within  the  statute.'*    Mere  directions  as  to 


■what  he  had  read."  State  v.  MarUn, 
68  Wash.  675,  124  Pac.  125. 

[o]  Mere  Legal  Truism. — In  the 
case  of  C'Donnell  v.  Segar,  25  Mich. 
367,  380,  the  trial  judge  made  this 
oral  statement  t»  the  jury  in  explana- 
tion of  his  written  charge:  "The 
bringing  of  a  suit  for  exempt  property, 
or  claiming  it  as  exempt,  was  justi- 
fied by  law,  and  must  be  so  regarded 
by  the  jury  as  well  as  the  courts."  The 
supreme  court  says:  "We  can  readily 
see  that  it  was  the  expression  of  a 
mere  legal  truism,  which  could  not,  and 
did  not,  modify  the;  effect  of  any  of 
the  charge  given,  and  consequently 
cannot  be  treated  as  error." 

75.  Ala. — ^Louisville  &  N.  E.  Co.  v. 
Hall,  91  Ala.  112,  8  So.  371,  24  Am. 
St.  Eep.  863.  Ga.— Willis  v.  State,  89 
Ga.  188,  15  S.  E.  32.  la. — State  v. 
Harding,  81  Iowa  599,  47  N.  W.  877. 
Kan. — Bird,  etc.  Co.  v.  Jones,  27  Kan. 
177.  Ky.— Payne  v.  Com.,  1  Mete.  376, 
378.  Neb. — Hartwig  v.  Gordon,  37  Neb. 
657,  56  N.  W.  324.  N.  C— Currie  v. 
■Clark,  90  N.  C.  355.  Tex.— McMahon  v. 
State,  1  Tex.  App.  102. 

[a]  The  Statute  Expressly  Forbids 
It.— (1)  Ohio  Gen.  Code,  1910,  §§11,447, 
13,675.  And  see  Householder  v.  Granby, 
40  Ohio  St.  430;  Eupp  v.  Shaffer,  21 
Ohio  C.  C.  643.  (2)  The  statute  ap- 
plies to  both  requested  instructions,  and 
the  charge  given  in  writing  by  request. 
City  of  Cincinnati  v.  Lochner,  8  Ohio 
N.  P.  436. 

[b]  Where  It  was  doubtful  whether 
oral  statements  were  a  violation  of  the 
statute,  and  the  parties  had  not  ob- 
jected at  the  time,  reversal  was  re- 
fused. Bird,  etc.  Co.  v.  Jones,  27  Kan. 
177. 

76.  Bochaf«.  Knisely,  144  111.  App. 
551.     See  also  infra,  IX,  B. 

77.  Immediately  upon  the  swearing 
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in  of  the  jury  the  court  orally  admon- 
ished them  as  to  the  seriousness  of 
jury  duty;  gave  a  resume  of  the  his- 
tory of  jury  trial;  and  instructed  them 
on  their  duty  to  decide  impartially,  etc. 
Jarneoke  v.  Chicago  Con.  Tract.  Co., 
150  111.  App.  248. 

78.  In  South  Park  Comrs.  V.  Xyex, 
245  111.  402_,  92  N.  E.  274,  such  are  held 
not  to  be  instructions. 

[a]  Eemarks  to  counsel  in  the 
course  of  ruling  on  evidence  which  are 
objectionable  as  comments  on  the 
weight  thereof  have  been  held  to  be 
further  objectionable  as  being  in  the 
nature  of  instructions  which  should  be 
in  writing.  State  v.  Scott  (Nev.),  142 
Pac.  1053;  State  v.  Harkin,  7  Nev.  377; 
People  V.  Bonds,  1  Nev.  33.  See  also 
infra  VI,  H,  1,  f. 

79.  State  v.  Potter,  15  Kan.  302, 
320;  Boggs  V.  United  States,  10  Okla. 
424,  63  Pac.  969,  65  Pac.  927.  Compare 
Havill  V.  State,  7  Okla.  Crim.  22,  121 
Pac.  794. 

[a]  In  the  case  of  Millard  v.  Lyons, 
25  Wis.  516,  a  juror  after  reading  the 
written  charge  asked:  "Whether  the 
plaintiff  had  the  right  to  use  the  de- 
fendant's divided  grain  to  feed  the 
stock  and  sheep?"  The  trial  judge  an- 
swered, orally:  "He  would  not  have 
the  right  by  law."  This  was  held  no 
part  of  the  charge,  the  supreme  court 
saying  the  question  might  have  been 
answered  by  the  simple  word  "no"  and 
that  it  would  be  nonsense  to  require 
the  court  to  write  the  word  and  then 
read  it  to  the  jury. 

[b]  In  replevin  the  jury  asked  what 
should  be  done  with  certain  goods  men- 
tioned in  the  sheriff's  return  but  which 
were  not  described  in  the  complaint. 
It  was  not  error  for  the  judge  to  orally 
state  they  had  nothing  to  do  with 
them.     Seymour  v.  Oolburn,  43  Wig.  67, 
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the  form  of  the  verdict  are  not  within  the  rule,^°  nor  is  a  peremptory- 
direction  to  find  a  certain  verdict,*^  though  there  is  authority  to  the 
contrary.'^ 

Admonitory  remarks  against  being  influenced  by  matters  not  within 
the  proper  scope  of  their  inquiry,'^  or  admonishing  the  jury  against 
rumored  misconduct  on  their  part,**  or  in  a  proper  manner  urging 
them  to  agree,*^  or  calling  attention  to  their  duty*'  to  decide  the  case 


80.  Boggs  V.  United  States,  10  Okla. 
424,  63  Pac.  969,  65  Pae.  927.  See  Illi- 
nois Cent.  E.  Co.  v.  Wheeler,  149  111. 
525,  36  N.  E.  1023;  State  v.  Potter,  15 
Kan.  302,  320.  But  see  Ellis  v.  People, 
159  111.  337,  42  N.  E.  873.  See  also  Bay 
V.  Wooters,  19  111.  82. 

[a]  Three  written  verdicts  having 
been  submitted  to  the  jury  with  defend- 
ant's consent  there  was  no  error  in 
telling  them  orally  that  they  should 
sign  the  verdict  as  found.  State  v. 
Glass,  50  Wis.  218,  6  N.  W.  500,  36 
Am.  Eep.  845. 

[b]  It  was  not  error  to  orally  direct 
the  jury  to  insert  nominal  damages, 
they  having  returned  a  verdict  for 
plaintiff  in  replevin.  High  v.  Johnson, 
28  Wis.  72. 

[c]  The  statute  "contemplates  writ- 
ten instructions  upon  'points  of  law' 
arising  on  the  issues  of  the  case,  and 
is  not  to  be  interpreted  as  forbidding 
the  court  to  direct  the  jury  ore  tenus 
about  their  ordinary  duties  as  jurors 
or  as  a  jury."  In  the  case  at  bar  the 
court  told  the  jury  orally  they  might 
return  a  verdict  on  a  three-fourths  vote 
as  provided  by  the  constitution.  Bax- 
ter V.  Magill,  127  Mo.  App.  392,  105 
S.  W.  679. 

[d]  TeUlng  the  jury  they  might  add 
a  Teconuneudation  of  clemency  was  not 
an  instruction  within  the  rule.  State 
V.  Evans,  90  Kan.  795,  136  Pac.  270. 

81.  Grant  v.  Connecticut  Mut.  etc., 
Ins.  Co.,  29  Wis.  125. 

[a]  "Such  direction  was  not  an  in- 
struction to  the  jury  upon  any  ques- 
tion of  law  involved,  but  a  direction  as 
to  the  uncontroverted  fact."  Derby  v. 
Peterson,  128  111.  App.  494. 

[b]  "In  such  a  case  the  form  of 
the  instruction,  or  the  particular  words 
used  by  the  judge,  are  of  no  moment, 
for  the  act  of  the  jury  in  returning  the 
verdict  is  merely  formal."  Lacy  Bros. 
V.  Morton,  76  Ark.  603,  89  S.  W.  842. 

82.  "The  rulings  of  this  court  may 
appear  somewhat  strict,  but  they  were 


based  on  a  statute  that  was  very 
strict."  The  statute  also  requires  im- 
mediate filing.  Citizens'  Bank  v.  JPort, 
142  Ga.  611,  83  S.  E.  235,  following 
Harris  v.  McArthur,  90  Ga.  216,  15  S. 
E.  758. 

83.  A  mere  admonition  to  the  jury 
not  to  be  influenced  by  the  court's 
remarks  showing  his  impatience  at  the 
way  the  case  had  dragged  is  not  a 
part  of  the  charge  which  must  be  in 
writing.  Hasbrouck  v.  City  of  Mil- 
waukee, 21  Wis.  219. 

[a]  In  State  v.  Good,  132  Mo.  44, 
33  S.  W.  790,  the  trial  judge  said 
orally  to  the  jury:  "I  caution  you 
gentlemen  to  distinguish  between  ques- 
tions asked  by  the  counsel  and  the  an- 
swer excluded  by  the  court,  and  the 
matters  testified  to  on  the  stand  by  the 
permission  of  the  court."  Held  not 
to  be  error,  as  not  being  an  instruc- 
tion within  the  meaning  of  the  statute. 

84.  The  court  having  heard  a  rumor 
that  a  certain  juryman  was  depending 
upon  his  personal  view  of  the  place 
where  the  alleged  accident  took  place, 
the  court  properly  called  the  jurj  be- 
fore it  and  orally  admonished  them 
against  forming  any  judgment  upon 
evidence  so  obtained.  Maryland  Cas- 
ualty Co.  V.  Seattle,  etc.  Co.  75  Wash. 
430,  134  Pac.  1097. 

85.  Colo.— Strepey  v.  Stark,  7  Colo. 
614,  5  Pac.  111.  Nev. — State  v.  Jones, 
7  Nev.  408.  Okla. — Boggs  v.  United 
States,  10  Okla.  424,  63  Pac.  969,  65 
Pac.  927. 

86.  A  direction  by  the  court  where 
the  jury  had  brought  in  a  verdict 
which  did  not  decide  as  between  all  the 
parties  to  the  case,  that  the  jury  shouij. 
again  retire  and  consider  of  their  ver- 
dict and  that  it  was  their  duty  to  find 
upon  the  issues  as  between  the  various 
parties,  is  not  an  instruction  which 
must  be  in  writing.  Lehman  v.  Hawks, 
121  Ind.  541,  23  N.  E.  670.  See  also 
McCallister  v.  Mount,  73  Ind.  559. 

[a]     Mere  direction  as  to  their  duty 
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fully,  or  directing  their  attention  to  axi  evident  mistake,*^  may  all 
be  oral. 

Telling  the  jury  that  they  have  nothing  to  do  with  the  penalty  to 
be  inflicted  is  not  an  oral  charge,*^  but  charging  on  the  penalty  which 
the  jury  may  inflict  is  clearly  an  instruction'  which  must  be  in  writ- 
ing,^^  as  is  a  charge  on  "reasonable  doubt. "^'' 

The  statute  requiring  instructions  in  writing,  applies  not  only  to  a 
general  charge  but  to  one  made  up  of  special  issues,^^  to  instructions 
given  by  court  of  its  own  motion  or  by  request,'^  and  to  instructions 
given  after  retirement.®^ 

D.  What  Is  Compliance  With  Statute.  —  1.  Sufficiency  of  the 
Writing,  —  The  charge  need  not  be  in  the  judge's  handwriting,  but 
he  may  dictate  it  to  another  who  transcribes  it,°*  and  it  may  consist 
of  printed  matter,®^  or  be  partly  in  print  and  partly  in  writing,®'  or 
may  be  written  in  lead  pencil,®'  or  be  partly  typewritten  and  partly 
written  with  pen  or  pencil.®* 

2.  Translation  of  Written'  Charge.  —  The  law  is  satisfied  by  writ- 
ing the  instructions  in  English  and  reading  a  translation  thereof 
where  the  jury  is  composed  of  persons  who  do  not  clearly  understand 
that  language.®® 


to  answer  all  the  special  interrogatories 
is  not  an  instruction.  Lett  v.  Eastern, 
etc.  Co.,  46  Ind.  App.  56,  91  N.  E.  978. 

87.  Merely  directing  the  jury's  at- 
tention to  a  mistake  in  the  answering 
of  interrogatories  and  sending  them 
back  to  correct  it  was  not  an  instruc- 
tion within  a  statute  requiring  addi- 
tional instructions  to  te  in  writing. 
Erwin  v.  Pillenwarth,  160  Iowa  210,  137 
N.  W.  502. 

88.  Boggs  V.  United  States,  10  Okla. 
424,  63  Pac.  969,  65  Pac.  927. 

89.  Ellis  V.  People,  159  111.  337,  42 
N.  E.  873.  But  see  State  v.  Evans,  90 
Kan.  795,  136  Pac.  270.  Compare  Dob- 
son  V.  State,  5  Lea  (Tenn.)  271. 

90.  Charging  the  jury  orally  that  on 
reasonable  doubt  being  raised,  etc., 
the  verdict  will  be  (giving  a  form  for 
defendant),  is  clearly  a  charge  as  to 
the  law  and  is  reversible  error.  Ste- 
phenson V.  State,  110  Ind.  358,  11  N.  E. 
360,  59  Am.  Eep.  216. 

91.  Gordon,  Jones  Const.  Co.  v.  Lo- 
pez (Tex.  Civ.  App.),  172  S.  W.  987. 

92.  State  v.  Harding,  81  Iowa  599, 
47  N.  W.  877;  Strattan  v.  Paul,  10  Iowa 
139.     See  also  supra,  III,  C,  2. 

93.  Cal.— People  v.  Woppner,  14  Cal. 
437.  Ga. — Bowden  v.  Achor,  95  Ga. 
243,  22  S.  E.  254;  Willis  v.  State,  89 
Ga.  188,  15  S.  E.  32;  Fields  v.  Carlton, 
75  Ga.  554;  Mauldin  V.  Gainey,  15  Ga. 
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App.  353,  83  S.  E.  276.  la. — Erwin  v. 
Pillenwarth,  160  Iowa  210,  117  N.  W. 
502;  State  v.  Harding,  81  Iowa  599,  47 
N.  W.  877.  Kan.— State  v.  StofEel,  48 
Kan.  364,  29  Pac.  685.  Tenn.— Colum- 
bia, etc.  Co.  V.  Cottonwood,  etc.  Co., 
99  Tenn.  122,  41  S.  W.  351;  Manier  v. 
State,  6  Baxt.  595. 

94.  Barkman  l).  State,  13  Ark.  705. 

95.  la. — State  v.  Eooks,  65  Iowa  196, 
.21  N.  W.  561.  Nev.— State  v.  Stew- 
art, 9  Nev.  120.  Temi.^Manier  v. 
State,  6  Baxt.  595.  ' 

96.  State  v.  Kelly,  73  Mo.  608. 

97.  Harvey  v.  Tama  Co.,  53  Iowa 
228,  5  N.  W.  130. 

98.  Kinyon  v.  Chicago,  etc.  E.  Co., 
118  Iowa  349,  92  N.  W.  40,  96  Am.  St. 
Eep.  382. 

99.  "As  to  the  second  point,  regard- 
ing the  written  instructions  to  the 
jury,  the  argument  of  defendant's  coun- 
sel is  that  the  instructions  being  writ- 
ten in  English,  and  translated  to  the 
jury  in  Spanish,  they  were  really  orally 
given;  and,  further,  that  the  intent  of 
the  law  was  that  the  jury  might  see 
them  while  deliberating,  and  if  only 
given  to  them  orally  that  intent  was 
defeated.  If  the  object  of  the  law 
were  as  suggested  by  counsel,  there 
might  be  something  in  this  point;  but 
that  object,  as  shown  by  the  context, 
was  entirely  difEerent,  being  that  the 
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3.  Must  Be  Wholly  in  Writing.  —  a.  General  Rule.  —  The  charge 
should  be  wholly  in  writing,^  though  it  has  been  held  that  so  much  of 
the  instruction  as  was  merely  a  recital  of  evidence  need  not  be  put  in 
writing.^    The  instructions  should  be  given  literally  as  written.^ 

b.  Reading  Books,  Papers,  Statutes,  Etc}  —  Some  courts  have  held 
that  a  mere  reference  to  statutes  which  are  read  to  the  jury  is  a  suffi- 
cient compliance  with  the  rule,^  the  theory  being  that  a  given  and 
well  defined  section  of  the  statutes  is  sufficiently  fixed,  permanent  and 
known  to  come  within  the  substantive  terms  of  the  law.^    But  it  has 


instructions  should  be  filed  with  the 
papers  in  the  case,  so  as  to  be  avail- 
able for  exception  or  on  appeal."  Ter- 
ritory V.  Eomine,  2  N.  M.  114. 

1.  U.  S.— Hopt  V.  Utah,  104  U.  S. 
631,  26  L.  ed.  873.  Fla.— Southern  Exp. 
Co.  V.  Van  Meter,  17  Ma.  783,  85  Am. 
Eep.  107.  Ga.— Wheatley  &  Co.  i).  West, 
61  Ga.  401.  See  also  Hays  v.  State,  10 
Ga.  App.  823,  74  S.  E.  314.  Ind.— Davis 
V.  Foster,  68  Ind.  238.  Kan. — State  v. 
Bennington,  44  Kan.  583,  25  Pac.  91. 
Ohio. — Householder  v.  Granby,  40  Ohio 
St.  430.  lena. — ^Manier  v.  State,  6 
Baxt.  595. 

What  Are  Instructions. — See  supra, 
IV,  C. 

Oral  Explanations  or  IModifications. 
See  supra,   IV,   C. 

[a]  In  Havill  «.  State,  7  Okla.  Crim. 
22,  121  Pae.  794,  after  the  case  had 
been  submitted  the  jury  ieturned  for 
further  instructions  and  the  court  ad- 
dressed them  orally:  "Mr.  Jurymen 
what  is  the  trouble."  Thereupon  a 
number  of  questions  were  propounded 
orally  to  the  court  who  answered  orally. 
The  whole  colloquy  was  transcribed  by 
the  stenographer  and  incorporated  in 
the  record  as  "Instruction  No.  12." 
The  appellate  court  refused  to  reverse 
but  based  its  ruling  "solely  upon  the 
theory  that  the  instructions  were  tran- 
scribed and  filed  as  part  of  the  Record 
in  the  manner  required  by  law"  and 
expressly  disavowing  any  intention  to 
rule  that  the  court  has  any  right  to 
give  oral  instructions  unless  by  consent 
of  both  parties.  Compare  Boggs  v.  Uni- 
ted States,  10  Okla.  424,  63  Pac.  969, 
65  Pac.  927. 

2.  Dupree  v.  Virginia  Home  Ins.  Co., 
92  N.  C.  417,  following  Currie  V.  Clark, 
90  N.  C.  355.  And  see  Jenkins  v.  Wil- 
mington, etc.  E.  Co.,  110  N.  C.  438,  15 
S.  E.  193,  and  other  cases  cited. 

3.  Morrison  v.  State,  42  Pla.  149,  28 
So.  97. 


[a]  "The  judge  should  in  criminal 
as  well  as  civil  cases,  read  the  charge 
'to  the  jury  in  the  precise  words  in 
which  it  is  written,'  "  although  the 
statute  (Eev.  St.,  art.  1971)  expressly 
requires  it   only  in  civil  cases.     Coley 

V.  State  (Tex.  Crim.),  150  S.  W.  789. 

4.  Reading  pleadings  as  being  suffi- 
cient statement  of  the  issues,  see  infra, 

VI,  C,  2,  b,   (VI). 

Generally  as  to  reading  from  text- 
books, reports,  and  statutes,  see  infra, 
VI,  E,  1,  f,  g. 

5.  Arlc. — ^Palmote  v.  State,  29  Ark. 
248.  Kan. — State  v.  Mortimer,  20  Kan. 
93.  Mich. — Swartwout  v.  Michigan,  etc. 
E.  Co.,  24  Mich.  389.  Nev.— State  v. 
Stewart,  9  Nev.  120.  ^-- 

[a]  The  bill  of  exceptions  read: 
"The  Court — 'I  will  instruct  you, 
gentlemen,  in  the  language  of  the  stat- 
ute.  (Eeads  section of  Pen.  Code). 

Larceny  in  other  cases  is  petit  lar- 
ceny.' "  The  supreme  court  held  no 
error  appeared  from  this  record.  The 
section  read  was  sufSciently  identified. 
People  V.  Lewis,  64  Cal.  401,  1  Pae. 
490.  See  also  People  v.  Metier,  58  Cal. 
262. 

[b]  Texas. — (1)  In  Carr  v.  State,  41 
Tex.  543,  it  was  suggested  that  read- 
ing from  the  code  "might  have  been 
ground  for  error"  if  properly  excepted 
to.  (2)  But  commenting  thereon  it 
is  said  in  Hoobs  v.  State,  7  Tex. 
App.  117,  that  to  do  this  is  no  viola- 
tion of  the  article,  the  theory  being 
that  this  is  not  technically  a  charge. 
Following  the  latter  case,  the  court  in 
Bush  V.  State  (Tex.  Crim.),  79  S.  W. 
550,  held  that  the  bare  statement  of 
the  penalty  authorized  under  the  stat- 
ute was  not  a  charge. 

6.  "In  preparing  a  bill  of  excep- 
tions, it  is  always  conveniently  acces- 
sible."   Palmore  v.  State,  29  Ark.  248. 
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been  said  this  exception  does  not  extend  to  other  books  and  papers/ 
or  when  the  jury  are  to  take  the  charge  with  them  to  the  jury  room.* 
It  has  also  been  held  that  the  passage  read  may  be  afterwards  made 
a  part  of  the  written  charge.^  In  other  jurisdictions  it  has  been  held 
without  reservation  that  everything,  which  is  read  to  the  jury  must 
be  embodied  in  the  written  charge.^" 

4.  Charging  Orally  and  Reducing  to  Writing  Subsequently.  —  Gen- 
erally it  is  held  not  sufficient  to  charge  the  jury  orally  and  subsequent- 
ly to  reduce  the  charge  to  writing  since  this  does  not  accord  with 


7.  Hopt  V.  Utah,  104  U.  S.  631,  26 
L.  ed.  873. 

[a]  "Had  something  besides  a  gen- 
eral law  of  the  state  been  thus  referred 
to,  perhaps  the  conclusion  should  have 
been  different."  Swartwout  v.  Michi- 
gan, etc.  E.  Co.,  24  Mich.  389,  407. 

8.  Swartwout  v.  Michigan,  etc.  E. 
Co.,  24  Mich.  389;  State  v.  Stewart,  9 
Nev.  120. 

[a]  The  court  read  to  the  jury  fro^i 
a  law  magazine  the  only  reference  in 
writing  being  by  number  and  page 
thereof.  "This  was  a  clear  disregard 
of  the  provisions  of  the  statute.  The 
instruction  was  not  Teduced  to  writing, 
filed,  and  made  a  part  of  the  record, 
as  the  statute  required.  If  the  book 
was  not  given  to  the  jury  when  they 
retired  for  deliberation,  they  did  not 
have  with  them  the  whole  of  the  in- 
structions of  the  judge,  as  the  statute 
contemplated.  -If  they  were  permitted 
to  take  the  book  with  them  without 
the  defendant's  consent,  that  would  of 
itself  be  ground  for  exception."  Hopt 
i).  Utah,  104  U.  S.  631,  26  L.  ed.  873. 

9.  State  V.  Thomas,  34  La.  Ann. 
1084,  court  may  direct  the  clerk  to 
transcribe  the  passage  read  to  the  jury, 
and  to  incorporate  it  in  the  charge. 

10.  Sellers  v.  Greencastle,  134  Ind. 
645,  34  N.  E.  534  (reviewing  the  Indiana 
cases  at  length);  Manier  v.  State,  6 
Baxt.  (Tenn.)  595,  followed  in  Chicago, 
etc.  E.  Co.  V.  Murphy,  54  Ind.  App.  531, 
101  N.  E,  829. 

[a]  Beading  the  pleadings  is  con- 
demned in  Hall  v.  Carter,  74  Iowa  364, 
37  ISr.  W.  956,  the  court  saying:  "This 
court  has  "repeatedly  disapproved  simi- 
lar practice." 

[b]  Keadlng  Trom  Report. — In  State 
V.  Armstrong,  43  Ore.  207,  73  Pac.  1022, 
it  is  held  that  reading  from  a  supreme 
court  report  was  technically  an  error; 
the  matter  should  have  been  copied  out 
and  then  Tead. 
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[c]  Reference  to  Statutes. — "The 
judge,  in  attempting  to  comply  with 
this  request,  used  a. printed  charge  in 
which  the  following  notation  appeared: 
'§1010,  Code  1895,  volume  3,  read  if 
statement  made  hy  defendant;  erase 
if  none.'  It  is  contended  that  this  was 
not  a  compliance  with  mandatory  re- 
quirement of  the  law  that  the  charge 
be  reduced  to  writing.  A  somewhat 
similar  question  was  raised  in  the  case 
of  Walker  v.  State,  8  Ga.  App.  214,  68 
S.  B.  873.  There  the  charge,  as  in  the 
present  case,  was  reduced  to  writing, 
except  that  it  contained  a  notation  in- 
dicating that  the  judge  had  read  to 
the  jury  an  act  under  which  the  in- 
dictment was  drawn,  but  this  notation 
appeared    in    the    charge    as    follows: 

'Acts   1907,  page  through  words 

"in  section  1039,"  p.  82.'  It  was  held 
in  that  case  that  this  was  not  a  compli- 
ance with  the  requirement  of  the  sec- 
tion, which  compelled  the  judge  to  re- 
duce his  charge  to  writing  when  a  re- 
quest to  that  effect  is  duly  made  by  the 
accused.  .  .  .  Section  1056  of  the 
Penal  Code  of  1910  provides  that,  when 
counsel  for  either  party  requests  it 
before  argument  begins,  the  judges 
shall  'write  out  their  charges  and  read 
them  to  the  jury,  and  it  shall  be  error 
to  give  any  other  or  additional  charge 
than  that  so  written  and ,  read. '  It  is 
somewhat  an  extension  of  the  manda- 
tory requirement  of  this  section  to  per- 
mit the  judge  to  read  a  section  of  the 
code  without  copying  it  in  his  charge, 
simply  noting  in  his  charge  the  num- 
ber of  the  section  so  read.  But  cer- 
tainly, when  the  judge  undertakes  to 
comply  with  this  statute  by  noting  in 
the  written  charge  sections  of  the  code 
or  statutes  which  he  may  read  to  the 
jury,  it  must  unequivocally  appear, 
from  the  charge,  that  the  sections  were 
in  fact  read  as  noted."  Hays  v.  State, 
10  Ga.  App.  823,  74  S.  E.  314. 
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the  reason  for  the  rule;^^  but  there  is  authority  to  the  eontrary.^^ 
This  rule  has  been  carried  to  the  extent  of  forbidding  oral  instructions 
though  a  stenographer  takes  them  down  verbatim  ;^^  however,  there  is 


11.  Ariz. — Arizona  Ter.  v.  Kennedy, 
1  Ariz.  505,  25  Pac.  517;  Territory  v. 
Duffield,  1  Ariz.  58,  25  P.  476.  Fla. 
Long  V.  State,  11  Fla.  295.  Ind. — Wid- 
ner  v.  State,  28  Ind.  394.  Ky. — ^Payne 
V.  Com.,  1  Mete.  370. 

[a]  Additional  Instructions. — It  is 
error  to  so  reduce  a  charge  given  orally 
by  way  of  additional  instruction  on  re- 
quest of  jury.  Dixon  v.  State,  13  Fla. 
636. 

[b]  Ee-reading  After  Reducing  To 
Writing. — The  charge  was  given  verb- 
ally and  "substantially,  but  not  liter- 
ally, reduced  to  writing,  and  then  read 
over  again  to  the  jury."  This  was 
held  not  sufficient.  Bising  Sun,  etc.  Co. 
V.  Conway,  7  Ind.  187. 

[c]  Wliere  the  judge  at  the  very 
time  the  objection  was  made  set  out  in 
a  bill  of  exceptions  the  exact  words 
used  by  him,  this  was  held  not  a  com- 
pliance with  the-  statute.  Toledo,  etc. 
Co.  V.  Daniels,  21  Ind.  256. 

[d]  Without  deciding  whether  the 
furnishing  of  written  instructions  to 
the  jury  before  their  deliberation  would 
cure  the  error  of  giving  same  orajly 
the  court  reversed  where  oral  instruc- 
tions were  given,  the  jury  went  out  to 
deliberate,  and  in  fact  agreed  upon  a 
verdict  before  the  written  charge  was 
received,  though  it  was  kept  together 
until  afterward  and  then  voted  to  con- 
firm the  verdict.  State  v.  Harding,  81 
Iowa  599,  47  N.  W.  877. 

[e]  Where  no  objection  was  made 
to  this  method  at  the  time,  the  ground 
of  objection  is  waived.  '  Williams  v. 
United  States,  17  Okla.  28,  87  Pac. 
647.  Compare  Swaggart  v.  Territory,  6 
Okla.  344,  50  Pac.  96.  But  see  infra, 
lY,  B,  2. 

[f]  No  Prejudice. — The  court  may 
instruct  orally  on  its  own  motion.  Hav- 
ing done  so  and  having  accurately 
transcribed  his  charge  no  prejudice  re- 
sults, though  the  party  requests  writ- 
ten instructions.  National  Lumb.  Co. 
V.  Snell,  47  Ark.  407,  1  S.  W.  708.  See 
also  Barkman  v.  State,  13  Ark.  705. 

Curing  error  by  calling  back,  see  in- 
fra, IV,  F,  2. 

12.  National  Lumb.  Co.  v.  Snell,  47 
Ark.  407,  1  S.  W.  708;  Powers  v.  Haz- 


elton,  etc.  E.  Co.,  33  Ohio  St.  429.    See 
State  V.  Thomas,  34  La.  Ann.  1084. 

13.  Colo.— Crawford  v.  Brown,  21 
Colo.  272,  40  Pac.  692.  Ind.— Shafer  v. 
Stinson,  76  Ind.  374.  Kan. — ^State  v. 
Bennington,  44  Kan.  583,  25  Pac.  91, 
followed  in  Wheat  v.  Brown,  3  Kan. 
App.  431,  43  Pac.  807. 

[a]  Compare  State  v.  Porter,  35  La. 
Ann.  535,  in  which,  though  this  point 
is  not  in  the  case,  the  court  suggests 
as  one  reason  for  making  the  rule  ' '  The 
advantages  of  exactness  in  the  state- 
ment of  the  law." 

[b]  "The  law  providing  for  the  ap- 
pointment of  official  court  reporters 
may  offer  good  leason  for  a  repeal  of 
section  244  of  the  code;  but  as  a  mat- 
ter of  fact,  that  section  has  never  as 
yet  been  repealed  by  the  legislature." 
Bowden  v.  Achor,  95  Ga.  243,  263,  22 
S.  E.  254,  §244  is  the  same  as  §4847 
Code  of  1911. 

[c]  "The  charge  is  oral  if  not  in 
writing,  even  though  it  be  taken  down 
by  the  stenographer.  Such  oral  charge, 
when  so  taken  down,  is  permitted  by 
the  statute  of  California,  but  therte  is 
no  similar  statute  of  Montana.  The 
assertion  that  a  charge  not  in  writing 
becomes  written  when  phonographic- 
ally  reported  as  the  words  fall  from 
the  lips  of  the  judge,  carries  its  own 
refutation.  The  plain  intent  of  sub- 
divisions 5  and  6  of  section  2070,  su- 
pra, is  to  require  that  the  charge  must 
be  in  writing  at  the  time  of  its  deliv- 
ery, and  must  be  read  to  the  jury  as 
written,  thus  insuring  its  preservation 
as  given  to  the  jury;  and  so,  for  like 
reason,  with  the  information  mentioned 
in  section  2123.  The  fallibility  of  sten- 
ographic reporters  is  probably  another 
reason  why  the  legislative  assembly  of 
this  state  has  not  as  yet  provided  that 
the  notes  of  the  stenographer  may  take 
the  place  of  the  written  charge.  The 
statute  was  probably  intended  also  as 
a  means,  conducive  to  great  care  and 
caution  in  framing  the  instructions, — 
elements  not  always  attending  the  giv- 
ing of  those  which  are  unwritten." 
State  V.  Fisher,  23  Mont.  540,  59  Pac. 
919.  See  also  State  v.  Tudor,  47  Mont. 
185,  131  Pac.  632. 
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authority  to  the  contrary.^*     The  matter  is  regulated  by  statute  in 
some  states.^" 

E.  Waivee  and  Loss  of  Right.  —  1.  Right  To  Waive.  —  The  right 
to  have  the  instructions  in  writing  is  one  which  may  be  waived  by  the 
parties,^^  and  this  rule  has  usually  been  extended  to  cover  the  accused 
in  a  criminal  prosecution,^'  but  in  .such  case  it  should  appear  the 


14.  "The  instructions  must  be  re- 
duced to  writing  by  the  reporter.  That 
being  done,  the  object  of  the  law  is 
attained."  State  v.  Preston,  4  Idaho 
215,  224,  38  Pac.  694.  See  also  Yates 
V.  Kinney,  23  Neb.  648,  37  N.  W.  590. 

[a]  "Where  the  request  for  written 
instructions  was  made  too  late  and  the 
instructions  had  been  taken  down  and 
were  delivered  to  the  jury,  no  prejudi- 
cial error  was  committed  assuming  the 
request  was  in  time.  See  Union  Street 
E.  Co.  V.  Stone,  54  Kan.  83,  37  Pac. 
1012. 

15.  California. — "If  the  charge  be 
not  given  in  writing,  it  must  be  taken 
down  by  the  phonographic  reporter." 
Cal.  Pen.  Code,  §1093.  See  People  v. 
Leary,  105  Cal.  486,  39  Pac.  24;  People 
V.  Hersey,  53  Cal.  574. 

fb]  Montana. — See  Eev.  Codes, 
1907,  §6746,  subsec.  5,  §9271;  Civ.  Proc, 
§6751;  State  v.  Pisher,  23  Mont.  540, 
59  Pac.  919. 

[c]  Utah.— (1)  Comp.  Laws,  1907, 
§3147,  provides  that  on  consent  of  part- 
ies the  court  may  charge  verbally,  "in 
which  case  the  instructions  shall  be 
taken  down  by  the  court  stenographer." 
(2)  In  United  States  v.  Gough,  8  Utah 
428,  32  Pac.  695,  it  is  held  that  failure 
to  object  to  the  stenographer's  neglect 
to  so  take  down  the  charge  waives  the 
error. 

[d]  Washington.— Laws,  1909,  p. 
184,  ch.  86  (Eem.  &  Ball.  St.,  1910, 
§339) ;  Sturgeon  v.  Taeoma  Eastern  E. 
Co.,  51  Wash.  124,  98  Pac.  87  (the  ob- 
ject of  the  statute  is  fully  satisfied 
when  the  charge  of  the  court  is  taken 
down  by  a  stenographer  in  the  employ 
of  both  parties),  following  Collins  v. 
Hufeman,  48  "Wash.  184,  93  Pac.  220, 
and  overruling  so  much  of  Mcintosh  v. 
Sawmill  Phoenix,  49  "Wash.  152,  94  Pac. 
930,  as  seems  in  conflict.  But  see  State 
V.  Mayo,  42  "Wash.  540,  85  Pac.  251. 
For  a  construction  of  the  earlier  stat- 
utes see  Sohon  v.  Modern  "Woodmen,  51 
"Wash.  482,  99  Pac.  25. 

[e]  Wisconsin.— (1)  St.,  1898,  §2853, 
provides:     "Except  that  the  charge  or 
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instructions  may  be  delivered  orally 
when  taken  down  by  the  official  phono- 
graphic reporter  of  the  court.  .  .  . 
The  judge  shall  require  the  phonogra- 
phic reporter  to  take  down  all  that  he 
may  say  during  any  jury  trial  to  the 
jury  or  to  counsel  in  their  presence  of 
or  concerning  such  cause."  See  Pen- 
berthy  v.  Lee,  51  "Wis.  261,  8  N.  "W. 
116.  (2)  Failure  to  call  the  court's 
attention  to  the  fact  that  the  stenogra- 
pher was  not  present  waives  the  error. 
Stringham  v.  Cook,  75  "Wis.  589,  44  N. 
W.  777. 

16.  Colo.— Edwards  v.  Smith,  16 
Colo.  529,  27  Pac.  809.  Ga.— Conti- 
nental Nat.  Bank  v.  Folsom,  67  Ga. 
624.  111.— Bates  v.  Ball,  72  111.  108. 
Neb. — Fitzgerald  v.  Fitzgerald,  16  Neb. 
413,  20  N.  W.  269.  Wis.— St.,  1898, 
§2853  expressly  provides  for  a  waiver 
by  counsel  at  the  commencement  of 
the  trial.  See  Penberthy  v.  Lee,  51 
"Wis.  261,  8  N.  "W.  116.  And  see  String- 
ham  V.  Cook,  75  Wis.  589,  44  N.  W. 
.777. 

[a]  BuggestXon  Should  Not  Come 
From  Court. — "No  doubt  there  are 
cases  in  which  the  questions  involved 
are  unimportant,  where  it  is  proper  to 
waive  the  reducing  of  the  instructions 
to  writing,  but  such  waiver  should  be 
made  spontaneously  by  the  attorneys  in 
the  ease,  and  not  at  the  request  of  the 
court."  Yates  v.  Kinney,  23  Neb.  648, 
37  N.  W.  590. 

17.  Ariz. — Arizona  Ter.  v.  Kennedy, 
1  Ariz.  505,  25  Pac.  517.  Ind.— Voght 
V.  State,  145  Ind.  12,  43  N.  E.  1049. 
la. — State  v.  Sipult,  17  Iowa  575.  La. 
State  V.  Chevallier,  36  La.  Ann.  81. 
Miss. — ^Keither  v.  State,  16  Smed.  &  M. 
192.  Mont.— State  v.  Tudor,  47  Mont. 
185,  131  Pac.  632.  Nev. — People  «. 
Bonds,  1  Nev.  33.  Tenn. — ^State  v. 
Bungardner,  7  Baxt.  163;  Hardwick  v. 
State,  6  Lea  229. 

Contra,  State  v.  Cooper,  45  Mo.  64. 

[a]  Oklahoma. — "It  is  an  old  pro- 
verb of  universal  acceptance  that  'Ac- 
tions speak  louder  than  words,'  and 
when  oral  instructions  are  given  to  a 
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waiver  was  entirely  voluntary  and  not  from  fear  of  prejudice  should 
the  accused  refuse.^* 

2.  What  Constitutes  Waiver.  —  Mere  silence  of  the  parties  does 
not  constitute  a  waiver,  in  criminal  prosecutions,^®  but  in  civil  cases 
it  has  been  held  that  one  cannot  sit  by  and  fail  to  call  the  court's  at- 
tention to  its  failure  to  proceed  according  to  the  statute,^"  and  the 


jury,  and  the  defendant  does  not  ab- 
ject and  save  an  exception,  he  thereby 
waives  his  right  to  have  such  instruc- 
tions reduced  to  writing."  Eea  v. 
State,  3  Okla.  Grim.  281,  105  Pac.  386, 
106  Pac.  982.  See  also  Williams  v.  Uni- 
ted States,  17  Okla.  28,  87  Pac.  647. 

[b]  Kentucky. — ^"The  precise  ques- 
tion for  decision  is,  may  the  defendant 
in  a  felony  case  by  consenting  thereto 
waive  the  code  provision  requiring  in- 
structions to  be  in  writing.  We  have 
not  been  able  to  find  any  case  from 
this  court  presenting  this  question.  In 
the  felony  case  of  Payne  v.  Common- 
wealth, 1  Mete.  370,  the  court  con- 
demned the  practice  of  giving  verbal 
instructions,  and  held  that  the  failure 
to  teduee  the  instructions  to  writing 
was  reversible  error;  but  it  does  not 
appear  from  the  opinion  that  the  ac- 
cused in  that  case  in  any  manner 
waived  the  provisions  of  the  code.  Here, 
the  acts  of  the  accused  were  an  open 
and  affirmative  waiver.  Undoubtedly, 
it  is  better  practice  in  all  felony  cases 
for  the  court  to  instruct  the  jury  in 
writing,  although  the  accused  may  con- 
sent that  they  be  instructed  orally. 
.  .  .  But,  while  this  is  true,  we  do 
not  think  the  code  provision  is  one 
that  may  not  be  openly  and  affirma- 
tively waived  by  the  accused  in  a  fel- 
ony case.  The  right  to  demand  or 
have  written  instructions  is  not  a  com- 
mon-law right,  or  a  right  guaranteed  by 
the  Constitution.  It  is  merely  a  stat- 
utory practice  adopted  for  the  protec- 
tion of  the  accused;  and,  unless  it 
should  appear,  as  it  does  not  in  this 
case,  that  his  substantial  rights  were 
prejudiced  by  the  failure  to  give  writ- 
ten instructions,  we  do  not  think  he 
should  be  heard  to  complain  of  a  prac- 
tice to  which  he  openly  and  affirma- 
tively consented."  Allen  v.  Com.,  148 
Ky.  327,  146  S.  W.  762. 

[c]  That  it  may  be  waived  in  mis- 
demeanor cases,  see  Allen  v.  Com.,  148 
Ky.  827,  146  S.  W.  762,  citing  Mobile 
&  Ohio  E.  Co.  V.  Com.,  122  Ky.  435,  92 
S.  W.  299.    See  Tex.  Code  Crim.  Proc, 


art.   720.     And  see  Clark  v.  State,  31 
Tex.  574. 

18.  State  V.  Hopkins,  33  La.  Ann.  34. 

19.  "Consent  to  an  oral  charge,  or 
to  any  modification  of  or  comment 
thereon,  may  not  be  inferred  from  the 
silence  of  the  defendant  or  his  coun- 
sel. That  such  is  the  rule  seems  clear; 
it  is  supported  by  many  cases,  a  few 
of  which  we  cite:  People  v.  Chares,  26 
Gal.  78;  People  v.  Kearney,  43  Cal. 
384;  People  «7.  Prospero,  44  Cal.  186; 
People  V.  Hersev.  53  Cal.  574;  People 
V.  Bonds,  1  Nev.  33."  State  v.  Fisher, 
23  Mont.  540,  552,  59  Pac.  919,  approved 
in  State  v.  Tudor,  47  Mont.  185,  131 
Pac.  632.  See  also  Swaggart  v.  Terri- 
tory, 6  Okla.  344,  50  Pac.  96.  But  see 
Williams  v.  United  States,  17  Okla.  28, 
87  Pac.  647. 

20.  Ala. — ^Louisville  &  N.  E.  Co.  v. 
Hall,  91  Ala.  112,  8  So.  371,  24  Am. 
St.  Eep.  863.  Colo.— Doyle  v.  Westing, 
37  Colo.  522,  88  Pae.  862.  Dak. 
Stamm  v.  Coates,  4  Dak.  69,  22  N.  W. 
593.  Fla.— Baker  v.  Chatfield,  23  Fla. 
540,  2  So.  822;  West  v.  Blackshear  & 
Co.,  20  Fla.  457.  Ind.— Shafer  v.  Stiu- 
son,  76  Ind.  374;  Molt  v.  Hoover  (Ind. 
App.),  81  N.  E.  221.  Kan.— Map  Com- 
pany V.  Jones,  27  Kan.  177.  Mich. 
Garton  v.  Union  City  Bk.,  34  Mich.  279. 
Neb.— Gibson  v.  Sullivan,  18  Neb.  558, 
26  N.  W.  368.  Nev.- State  v.  Clark,  36 
Nev.  472,  135  Pae.  1083.  N.  C— State 
V.  Huntley,  153  N.  C.  617,  69  S.  E.  221; 
Phillips  V.  Wilmington  &  W.  E.  Co., 
130  N.  C.  582,  41  S.  E.  805.  N.  D. 
Boss  V.  Minneapolis  P.  E.  Co.,  2  N. 
D.  128,  49  N.  W.  655,  33  Am.  St.  Eep. 
756.  Ohio. — Village  of  Monroeville  v. 
Boot,  54  Ohio  St.  523,  44  N.  E.  237. 
Okla. — ^Bucher  v.  Showalter,  145  Pac. 
1143.  S.  D. — Kirby  v.  Berguin,  15  S. 
D.  444,  90  N.  W.  856;  Frye  v.  Ferguson, 
6  S.  D.  392,  61  N.  W.  161.  Wash.— Tay- 
lor V.  Kidd,  72  Wash.  18,  129  Pac.  406. 
Wis.-^ee  Stringham  v.  Cook,  75  Wis. 
589,  44  N.  W.  777. 

[a]  In  Davis  v.  0.  &  J.  Michel 
Brew.  Co.,  31  S,  D.  284,  140  N.  W.  694, 
the  court  says  in  effect  that  notwith- 
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objection  must  be  made  openly  and  in    an   unmistakable   manner.^^ 
An  agreement  made  in  open  court  is  a  waiver,^^  as  where  oral  ex- 
planations were  made  by  consent  of  parties  to  cure  an  ambiguity  in 
the  written  charge.^^ 

3.  Failure  To  Request.  —  Of  course  where  the  statute  provides  for 
reduction  to  writing  upon  a  party's  request,  error  cannot  be  predicated 
upon  the  court's  charging  orally  where  no  request  was  made,^*  or 
where  the  request  was  made  by  the  opposite  party.^^ 

Request  Not  Timely.  —  Where  the  request  made  is  not  timely  the  right 
to  written  instructions  is  waived.^^ 

Withdrawal  of  tie  request  amounts  to  a  waiver  of  the  right.^' 
F.     Effect  of  FahjUre  To  Comply  With  Statute.  —  1,     Gener- 
ally.^^ —  Generally  the  statute  is  regarded  as  mandatory,  and  hence 


standing  provisions  in  the  codes  and 
statutes  requiring  instructions  to  be  re- 
duced to  writing  and  to  be  taken  with 
the  jury  in  their  retirement,  it  is  held 
in  Frye  v.  Ferguson,  6  S.  D.  392,  61  N. 
W.  161,  that  a  party  who  sits  by  and 
allows  the  court  to  instruct  orally  can- 
not complain.  This  is  following  the  rule 
in  the  territorial  court  under  similar 
statutes.  See  Stamm  v.  Coates,  4  Dak. 
69,  22  N".  W.  593. 

21.  Sufficiency  of  Objection  To  Take 
Out  of  Eule  as  to  Waiver. — It  is  not 
sufficient  to  insert  after  the  leading 
and  before  the  first  requested  instruc- 
tion, "Defendant  requests  the  court  to 
give  the  following  instructions  and  all 
instructions  in  writing  to  the  jury." 
This  is  not  clear  as  to  whether  it  is 
a  request  to  charge  in  writing,  or  a  re- 
quest that  the  jury  take  such  in- 
structions as  are  in  writing  with  them 
on  their  retirement.  It  is  also  obscure- 
ly placed  among  the  requests  and  does 
not  seem  to  be  clearly  brought  to  the 
court's  attention.  Davis  v.  0.  &  J. 
Michel  Brew.  Co.,  31  S.  D.  284,  140  N. 
W.   694. 

[a]  A  mere  objection  to  the  court 
giving  the  jury  "any  further  instruc- 
tions," is  not  sufficient.  Nothing  fur- 
ther appearing  it  will  be  presumed 
counsel  consented  to  the  giving  orally. 
In  re  Darrow,  175  Ind.  44,  92  N.  E.  369. 

Sufficiency  of  a  general  exception  to 
raise  the  question  see  infra,  XII,  C,  2. 

22.  Agreement  made  in  open  court 
that  certain  papers  and  statutes  might 
be  read  orally  and  that  certain  oral  re- 
marks might  be  considered  as  part  of 
the  instructions.  Voght  1).  State,  145 
Ind.  12,  43  N.  E.  1049. 
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[a]  Stipulation  (1)  held  good  even 
in  a  felony  case  (State  v.  Andrews,  71 
Wash.  181,  127  Pac.  1102),  and  is  good 
in  civil  case.  Wheeler  v.  Hotel  Co.,  71 
Wash.  142,  127  Pac.  840,  Ann.  Cas. 
1914C,   576. 

23.  Continental  Nat.  Bank  V.  Fol- 
som,  67  Ga.  624. 

24.  Ark. — Anderson  v.  State,  34  Ark. 
257.  Colo.— Bradford  v.  People,  22 
Colo.  157,  43  Pac.  1013.  Tla.— Luster 
V.  State,  23  Fla.  339,  2  So.  690.  Idaho. 
State  V.  Harness,  10  Idaho  18,  76  Pac. 
788.  Ind. — Sutherland  v.  Hankins,  56 
Ind.  343.  Kan. — ^Davis  v.  Wilson,  11 
Kan.  74.  La. — State  v.  Chevallier,  36 
La.  Ann.  81.  Ohio. — ^Blackburn  v. 
State,  23  Ohio  St.  146.  Okla.— Bucher 
V.  Showalter,  145  Pac.  1143,  following 
Hurst  V.  Hill,  32  Okla.  532,  122  Pae. 
513.  Ore.— State  v.  GofE,  71  Ore.  352, 
142  Pac.  564. 

25.  Jaqua  v.  Cordesman,  etc.  Co., 
106  Ind.  141,  5  N.  E.  907;  Mut.  Ben. 
Life  Ins.  Co.  v.  Miller,  39  Ind.  475. 

[a]  Where  the  party  who  made  the 
request  withdrew  it  the  other  party 
cannot  complain  on  the  theory  that  he 
did  not  hear  the  withdrawal  and  so 
failed  to  make  the  request  himself. 
Heneke  v.  Babcock,  24  Wash.  556,  64 
Pac.  755. 

26.  Ind.— Boggs  v.  Clifton,  17  Ind. 
217.  Kan. — Davis  v.  Wilson,  11  Kan. 
74.  Ky. — Ferguson  v.  Fox's  Admr.,  1 
Mete.  83;  Risk  v.  Ewing,  22  Ky.  L. 
Rep.  1485,  60  S.  W.  923. 

27.  Continental  etc.  Bank  v.  Folsom, 
67  Ga.  624;  State  v.  Hopkins,  33  La. 
Ann.  34.  See  Heneke  v.  Babcock,  24 
Wash.  556,  64  Pac.  755. 

28.  Failure    to    request    as    being 
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it  is  reversible  error  not  to  comply  with  it,^^  especially  in  criminal 
cases, ^°  unless  the  requirement  has  been  waived.^^  In  some  cases  a 
reversal  has  been  ordered  even  when  the  oral  instruction  was  favor- 
able to  appellant,^''  or  was  immaterial.^' 

The  mere  fact  that  it  was  impracticable  to  reduce  the  charge  to 


abandonment  of  tight,  see  supra,  IV, 
B,  3. 

29.  Colo.— Dorsett  v.  Crew,  1  Colo. 
18.  Conn. — Wilson  v.  Town  of  Granby, 
47  Conn.  59,  36  Am.  Eep.  51.  lU.— Ellis 
V.  People,  159  111.  337,  42  N.  E.  873; 
Jarnecke  v.  Chicago,  etc.  Co.,  150  111. 
App.  248.  Ind.— Bradway  v.  Waddell, 
95  Ind.  170.  la. — State  v.  Harding,  81 
Iowa  599,  47  N.  W.  877.  Kan.— State 
V.  Bennington,  44  Kan.  583,  25  Pac. 
91;  Atchison  v.  Jansen,  21  Kan.  560. 
Ky. — ^Payne  v.  Com.,  1  Mete.  370.  Miss. 
Simmons  v.  State,  65  So.  511,  following 
Gilbert  v.  State,  78  Miss.  300,  29  So. 
477.  N.  C— State  v.  Black,  162  N.  C. 
637,  79  S.  E.  210;  Jenkins  v.  Wilming- 
ton, etc.  E.  Co.,  110  N.  C.  438,  15  S.  E. 
193.  N.  D.— Porzen  v.  Hurd,  20  N.  D. 
42,  126  K  W.  224.  Ohio.— Householder 
V.  Granby,  40  Ohio  St.  430;  Hardy  v. 
Turney,  9  Ohio  St.  400.  Term. — Insur- 
ance Co.  V.  Trustees,  91  Tenn.  135,  18 
S.  W.  121;  Manier  v.  State,  6  Baxt.  595. 
Tex. — International,  etc.  Ey.  Co.  ■;;. 
Parke  (Tex.  Civ.  App.),  169  S.  W.  397. 
Wash.— State  v.  Burnam,  71  Wash.  199, 
128  Pac.  218;  Sturgeon  v.  Tacoma  East- 
ern Ey.  Co.,  51  Wash.  124,  98  Pac.  87. 

But  see  National  Lumb.  Co.  v.  Snell, 
47  Ark.  407,  1  S.  W.  708;  Patterson  v. 
Kountz,  63  Pa.  246,  construing  Act  of 
April  15th,  1856.  See  Purdon's  Dig.  p. 
3357. 

[a]  "The  law  is  mandatory  and 
cannot  be  evaded"  (Const,  art.  7,  §23), 
Mazzia  v.  State,  51  Ark.  177,  10  S.  W. 
257,  following  National  Lumb.  Co.  v. 
Snell,  47  Ark.  407,  1  S.  W.  708. 

[b]  "There  can  be  no  doubt  that 
this  provision  was  intended  to  be  man- 
datory and  not  merely  directory." 
People  V.  Hersey,  53  Cal.  574. 

[c]  "The  statute  is  mandatory  in 
terms.  If  its  requirements  are  disre- 
garded, its  mandate  is,  'the  judgment 
shall  be  reversed.'  "  Penberthy  v.  Lee, 
51  Wis.  261,  8  N.  W.  116. 

[d]  There  being  no  question  of 
waiver  the  court  clearly  "did  what  it 
had  no  right  to  do"  by  giving  oral  In- 
structions.   Dorsett  V.  Crew,  1  Colo.  18. 


[e]  In  Citizens*  Bank  v.  Port,  142 
Ga.  611,  83  S.  E.  235,  the  supreme  court 
answered  afl&Tmatively  the  court  of  ap- 
peals' question  whether  it  was  "an 
error  requiring  the  grant  of  a  new 
trial." 

30.  Winfrey  v.  State  (Tex.  Grim.), 
56  S.  W.  919,  citing  a  line  of  Texas 
cases.  See  also  Coley  v.  State  (Tex. 
Grim.),  150  S.  W.  789. 

[a]  "It  is  not  for  us  to  say  wheth- 
er defendant  has  been  injured  in  this 
case  by  the  deprivation  of  this  right." 
State  V.  Porter,  35  La.  Ann.  535,  fol- 
lowing State  V.  Gilmore,  26  La.  Ann. 
599;  State  v.  Hopkins,  33  La.  Ann.  34 
and  State  v.  Swayze,  30  La.  Ann.  1323, 
where  it  was  held  error  to  impose  the' 
condition  "unless  the  counsel  insisted 
on    it." 

[b]  The  statute  "is  mandatory  on 
the  courts,  and  may  not  be  dispensed 
with  without  the  consent  of  the  parties, 
in  any  case."  Ellis  v.  People,  159  111. 
337,  42  N.  E.  873. 

31.  See  supra,  TV,  E. 

32.  In  Stephenson  v.  State,  110  Ind. 
358,  375,  11  N.  E.  360,  59  Am.  Eep. 
216,  the  oral  instruction  was  on  a  form 
of  verdict  favorable  to  defendant  which 
was  to  be  given  if  the  prosecution 
failed  fo  make  out  a  case  beyond  rea- 
sonable doubt.  The  court  holds  this 
was  a  "clear  violation"  of  the  statute 
and  says:'  "To  hold  that  it  was  an 
error  that  may  be  disregarded,  would 
be  to  overthrow  a  line  of  decisions 
from  which  this  court,  in  the  case  of 
Smurr  v.  State,  88  Ind.  504,  refused  to 
depart,  extending  from  the  case  of 
Townsend  v.  Doe,  8  Blachf.  328,  decided 
in  1846,  to  the  last  reported  case,  of 
Bradway  v.  Waddell,  95  Ind.  170."  See 
also  Shafer  v.  Stinson,  76  Ind.  374; 
Widner  v.  State,  28  Ind.  394. 

33.  The  statute  plainly  forbids  oral 
modification  of  the  charge.  Therefore 
the  court  reversed,  although  "upon 
the  argument  it  is  conceded  that  the 
explanations  so  orally  given  were  in 
fact  immaterial."  Eay  v.  Wooters,  19 
111.  81,  68  Am,  Dee.  583. 
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writing  in  the  time  within  which  the  trial  must  be  concluded  is  no 
excuse  for  non-compliance.^*  Many  courts,  however,  have  held  that 
the  error  may  have  been  harmless  to  appellant,^^  as  where  oral  re- 
marks by  the  court  did  not  in  any  degree  modify  the  charge  given." 


34.  Jenkins  v.  Wilmington,  etc.  E. 
Co.,  110  N.  0.  438,  15  S.  E.  193,  the 
request  having  been  made  in  time  the 
supreme  court  says  the  trial  court  could 
in  its  discretion  have  made  a  mistrial 
but  could  not  refuse  because  of  the 
lack  of  time. 

35.  Conn. — Allen  v.  Bundle,  50  Conn. 
9,  33,  47  Am.  Eep.  599.  Ga. — Pry  v. 
Shehee,  55  Ga.  208.  HI. — Greathouse 
V.  Summerfield,  25  111.  App.  296.  But 
see  Ellis  v.  People,  159  111.  337,  42  N. 
E.  873.  Mass. — Com.  v.  Barry,  11  Al- 
len 263.  Tex. — International,  etc.  Ey. 
Co.  V.  Parke  (Tex.  Civ.  App.),  169  S. 
W.  397. 

[a]  Though  the  constitution  is 
mandatory  where  a  simple  instruction 
■without  complication  was  given  orally 
and  then  accurately  reduced  to  writing 
without  any  delay,  no  prejudice  could 
result.  National  Lumb.  Co.  v.  Snell,  47 
Ark.  407,  1  S.  W.  708. 

[b]  Conceding  that  answering  ques- 
tions amounted  to  an  oral  charge  the 
court  holds  no  harm  was  done  where 
the  language  of  the  court  was  pre- 
served and  no  new  instruction  was 
given.  People  v.  Leary,  105  Cal.  486, 
39  Pac.  24. 

[c]  It  was  held  harmless  to  read  a 
section  of  the  statutes  where  the  jury 
were  fully  instructed  and  the  review- 
ing court  had  "no  doubt  but  that  the 
same  verdict  would  have  been  returned 
by  the  jury  whether  the  section  were 
read  from  the  volume  of  the  statutes  or 
copied  by  the  court  and  read  to  them." 
Chicago,  etc.  Co.  v.  Murphy,  54  Ind. 
App.  531,  101  N.  E.  829. 

[d]  So  where  pleadings  were  read 
but  not  incorporated,  though  condemn- 
ing the  practice,  the  court  said  no  prej- 
udice appeared.  Hall  v.  Carter,  74 
Iowa  364,  57  N.  W.  956. 

[e]  In  Belk  v.  Stewart,  160  Mo. 
App.  706,  142  S.  W.  485,  the  court  re- 
fused to  reverse  for  an  oral  instruc- 
tion though  it  stated  an  erroneous  rule, 
where  the  error  was  in  appellant's 
favor. 

[f]  That  the  statute  is  mandatory 
is  conceded  but  those  provisions  of  the 
code    which    forbid    reversal   for   tech- 
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nical  errors  prevail.  So  where  the  mat- 
ter complained  of  as  having  been  given 
orally  is  admittedly  in  the  record  and 
no  error  appears,  the  supreme  court  will 
not  reverse.  State  v.  Armstrong,  43 
Ore.  207,  73  Pac.  1022. 

[g]  Missouri. — The  early  statute 
was  declared  to  be  "  mandatory  and  im- 
perative."  See  State  v.  Cooper,  43 
Mo.  64,  66,  but  the  wording  has  been 
changed  several  times.  See  State  v. 
De  Moase,  98  Mo.  S40,  11  S.  W.  731, 
which  holds  that  even  if  by  its  wording 
it  may  be  considered  mandatory  tboie 
provisions  of  the  statute  prevail  which 
forbid  judgment  to  be  arrested  for  any 
error  committed  at  the  instance  of  or 
in  favor  of  the  defendant.  See  also 
Hogel  V.  Lindell,  10  Mo.  483;  Baxter 
V.  Magill,  127  Mo.  App.  392,  105  S.  W. 
679. 

[h]  Assuming  that  a  direction  to 
the  jury  regarding  their  right  to  return 
a  verdict  on  a  three-fourths  vote  was 
erroneous  because  not  in  writing,  no 
prejudice  results  where  the  jury  did  in 
fact  return  a  unanimous  verdict.  B»x- 
ter  V.  Magill,  127  Mo.  App.  892,  105  S. 
W.  679. 

[i]  Texas. — ^It  has  been  repeatedly 
ruled  by  this  court  that  the  mere  fail- 
ure of  th«  judge  to  reduce  hii  charge 
to  writing  before  giving  it  to  the  jury 
is  no  ground  for  reversal.  Parker  v. 
Chancellor,  78  Tex.  524,  15  S.  W.  157, 
citing  a  number  of  Texas  civil  eases; 
but  as  to  criminal  cases,  see  Winfrey  v. 
State,  41  Tex.  Crim.  538,  56  S.  W.  919. 
And  the  present  code  section  seems  to 
require  an  express  waiver. 

36.  O'Donnell  v.  Segar,  25  Mich. 
367. 

[a]  Where  all  the  judge  said  was 
"in  precise  accord  with  what  is  writ- 
ten" and  does  not  in  any  way  "add 
to,  take  from,  modify  or  explain  what 
he  delivers  in  his  charge"  a  venire  de 
novo  will  not  be  awarded.  Currie  v. 
Clark,  90  N.  C.  355. 

[b]  But  it  must  clearly  appear  that 
the  verdict  would  not  have  been 
changed.    Fry  v.  Shehee,  55  Ga.  208. 

[c]  An  explanation  which  did  not 
modify  is  not  prejudicial,  but  where  the 
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2.  Curing  Error  by  Calling  Back.'^  —  The  instruction  having  been 
given  partly  in  writing  and  partly  oral  the  error  cannot  be  cured  by 
calling  back  the  jury  and  attempting  to  withdraw  the  part  wrongfully 
given,'*  but  when  an  oral  remark  is  excepted  to  as  soon  as  the  jury 
retires  there  is  no  ground  for  reversal  if  the  court  at  once  recalls  them, 
adds  the  remark  to  the  written  instruction  and  re-reads  it.'' 

V.  SIGNING,  MARKING  AND  FILING.  —  A.  Numbering.  —  In 
some  states  both  requests  for  instructions  and  given  instructions  should 
be  numbered,*"  or  are  numbered  on  request.*^ 

Failure  to  number  has  been  held  not  reversible  error  in  some  juris- 
dictions, provided  the  instructions  are  clearly  in  the  record  as  given*'' 
and  substantial  justice  has  been  done,*'  the  statute  being  regarded  as 
merely  directory**  and  for  the  convenience  of  the  court  and  the  pro- 
tection of  the  parties  in  the  matter  of  preserving  objections  and 
exceptions.*^    But  in  other  jurisdictions  it  is  said  the  statute  is  man- 


reeord  merely  recites  the  "court  other- 
wise orally  explained  some  of  the  writ- 
ten charges  given,  but  in  no  way 
changed  or  modified  their  legal  effect" 
the  very  purpose  of  the  statute,  (i.  e. 
to  enable  the  parties  to  properly  pre- 
sent their  exceptions  to  the  reviewing 
court)  is  defeated.  O'Donnell  v.  Se- 
gar,  25  Mich.  367,  380, 

37.  Charging  orally  and  reducing  to 
writing  subsequently,  see  supra,  IV, 
D,  4. 

38.  Laselle  v.  Wells,  17  Ind.  33; 
Payne  v.  Com.,  1  Mete.  (Ky.)  370,  after 
making  an  oral  explanation  the  court 
on  the  next  day  handed  the  jury  a 
paper  containing  the  substance  of  the 
explanation  and  told  the  jury  they  must 
regard  nothing  but  that  furnished  them 
in  writing. 

39.  Powers  V.  Hazelton,  etc.  Co.,  33 
Ohio  St.  429. 

40.  Oolo.^Coae  Civ.  Proc,  §204. 
See  Moffatt  v.  Tenney,  17  Colo.  189,  30 
Pac.  348.  Conn. — Eules  require  separ- 
ate numbered  paragraphs.  See  Urban- 
sky  V.  Kutinsky,  86  Conn.  22,  84  Atl. 
317.  Fla. — ^Eeorganized.as  "the  custom 
and  better  practice,"  but  no  rule  of 
law  compelling.  Weightnovel  v.  State, 
46  Pla.  1,  35  So.  856.  Ind.— Burns'  Ann. 
St.,  1914,  §§558,  2136.  See  Cleveland, 
etc.  By.  Co.  v.  Powers,  173  Ind.  105,  123, 
88  N.  E.  1073,  89  N.  E.  485.  la.— Code 
§3708.  See  Payne  v.  Waterloo,  C.  F. 
&  N.  R.  Co.,  153  Iowa  445,  133  N.  W. 
781.  Kan.— Gen.  St.,  1905,  §5170,  re- 
quires it  in  civil  cases.  §6127  does  not 
specifically  require  it  in  criminal  cases. 
But  it  is  recognized  as  the  better  prac- 


tice in  State  v.  Cleary,  40  Kan.  287,  19 
Pac.  776.  See  also  Parrar  v.  McNair, 
65  Kan.  147,  69  Pac.  167.  '  Md.— In 
Wagner  v.  Klein,  93  Atl.  446,  it  is  held 
that  while  not  reversible  error  to  fail 
to  arrange  a  prayer  in  separately  num- 
bered paragraphs,  the  court  condemns 
the  practice  of  failing  so  to  do.  Okla. 
Comp.  Laws,  1909,  §5794,  requires  num- 
bering of  instructions  in  civil  cases. 
See  Mclver  v.  Williamson,  etc.  Co.,  19 
Okla.  454,  92  Pac.  170,  13  L.  E.  A.  (N. 
S.)  696.  S.  D. — Kecognized  as  the  prop- 
er practice  though  the  statute  does  not 
specifically  require.  See  Hackett  v. 
Straw,  33  S.  D.  17,  144  N.  W.  655.  Wyo. 
Comp.  St.,  1910,  §4499  requires  that  in- 
structions be  numbered  in  civil  causes. 
§6235  does  not  so  require  in  criminal 
prosecutions.  See  Keffer  v.  State,  12 
Wyo.  49,  73  Pac.  556,  where  it  is  sug- 
gested that  in  all  cases  the  instructions 
should  be  so  marked  as  to  identify 
them. 

41.  Okla.  Comp.  Laws,  1909,  §5794. 
And  see  also  Mclver  v.  Williamson, 
etc.  Co.,  19  Okla.  454,  92  Pac.  170,  13 
L.  E.  A.  (N.  S.)  696. 

42.  Kefeer  v.  State,  12  Wyo.  49,  73 
Pac.  556. 

43.  Mclver  v.  Williamson,  etc.  Co., 
19  Okla.  454,  92  Pac.  170,  13  L.  E.  A. 
(N.  S.)  696. 

44.  No  prejudice  appearing  judg- 
ment will  not  be  reversed  for  failure 
to  number.  Miller  v.  Preston,  4  Johns. 
(N.  M.)  314,  17  Pac.  565,  4  Gild.  396. 

45.  It  "is  not  for  the  information 
or  guidance  of  the  jury."  Moffatt  v. 
Tenney,  17  Colo.  189,  30  Pac.  348. 
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datory,*'  and  that  it  would  be  unsafe  to  consider  unnumbered  in- 
structions because  it  would  be  impossible  to  tell  what  instructions  are 
referred,  to  in  the  briefs.*^  But  to  take  advantage  of  the  error  on 
appeal  a  proper  objection  and  exception  should  be  taken.*^ 

B.  Signing  by  Court.  *^  —  Generally  and  in  the  absence  of  statute 
instructions  need  not  be  signed  by  the  courtj^"  but  in  some  jurisdictions 
his  signature  is  required  by  statute.'^ 

The  effect  of  a  failure  to  sign,  even  where  the  statute  provides  for 
it,  is  usually  held  non-prejudicial,  especially  when  it  clearly  appears 
that  the  instruction  was  filed  and  made  a  part  of  the  record,'^  the 
statute  being  regarded  merely  as  directory.'^  However,  the  failure 
to  sign  may  cause  the  reviewing  court  to  refuse  to  consider  the  in- 
structions unless  they  are  brought  up  by  bill  of  exceptions  or  in  some 


46.  "The  statute  provides  a  speeifle 
method  of  identifying  such  instructions, 
and  is  manifestly  mandatory,  and  we 
cannot  ignore  it,  though  all  the  instruc- 
tions given  and  refused  are  shown  to 
have  been  filed  and  made  a  part  of  the 
record."  Cleveland,  etc.  E.  Co.  v. 
Powers,  173  Ind.  105,  123,  88  N.  E. 
1073,  89  N.  E.  485.  But  compare  Shields 
V.  State,  149  Ind.  395,  49  N.  E.  351, 
where  it  was  held  that  prejudice  must 
appear  to  warrant  setting  aside  a  con- 
viction. 

[a]  In  Payne  v.  Waterloo,  C.  F.  & 
N.  E.  Co.,  153  Iowa  445,  133  N.  W.  781, 
the  court  says  "Concededly  this  pro- 
vision of  the  statute  ought  to  be 
obeyed." 

47.  Ooryell  «.  Stone,  62  Ind.  307. 

48.  Payne  v.  Waterloo,  C.  F.  &  N.  E. 
Co.,  158  Iowa  445,  133  N.  W.  781;  Smith 
V.  State,  4  Neb.  277. 

[a]  In  Weightnovel  v.  State,  46  Fla. 
1,  35  So.  856,  the  court  says  that  as- 
suming the  failure  of  the  court  to  num- 
ber was  reversible  error  it  could  not  be 
taken  advantage  of  where  there  was  a 
failure  "to  except  to  or  to  complain 
of  it  until  after  verdict." 

Exception  by  mere  reference  to  num- 
ber, see  infra,^  XII,  C,  2,  d,  (III) . 

49.  Necessity  that  requests  be 
signed  by  counsel  or  party,  see  supra, 
m,  O,  3. 

50.  State  v.  Davis,  48  Kan.  1,  88 
Pae.  1092,  the  statute  does  not  require 
it  and  it  was  not  requested. 

[a]  "There  is  no  law  requiring  it  to 
be  signed,  and  its  genuineness  will  al- 
ways be  shown  by  the  signature  to  the 
bill  of  exceptions."  Hunter  v.  Parsons, 
22  Mich.  96. 
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51.  Fla. — Both  the  given  and  the 
refused  instructions  must  be  signed 
by  the  court.  See  Gen.  St.,  1908,  §1499. . 
And  see  also  Carter  v.  State,  22  Fla. 
553,  and  Southern  Express  Co.  v.  Van 
Meter,  17  Fla.  783,  35  Am.  Eep.  107. 
Ind.— Burns'  Ann.  St.,  1914,  §§558,  2136. 
See  Vandalia  Coal  Co.  v.  Yemm,  175 
Ind.  524,  92  N.  E.  49,  94  N.  E.  881; 
Shields  v.  State,  149  Ind.  395,  49  N. 
E.  351.  Wyo.-^Comp.St.,  1910,  §4499, 
requirea'  the  judge  to  sign  the  instruc- 
tion in  civil  causes.  No  such  provision' 
is  found  in  §6235  referring  to  instruc- 
tions in  criminal  cases.  But  in  Keffer 
V.  State,  12  Wyo.  49,  73  Pac.  556,  it  is 
said  the  judge  ought  to  so  mark  in- 
structions in  all  cases  as  to  identify 
them. 

[a]  Signing  and  sealing  held  suffi- 
cient in  Carter  v.  State,  22  Fla.  553, 
"refused  as  it  charges  on  the  evidence. 
E.  K.  Foster,  Judge  of  the  7th  Judicial 
Circuit.  To  which  ruling  of  the  court 
the  defendant  then  and  there  excepted. 
E.  K.  Foster,  Judge  7th  Judicial  Cir- 
cuit (L.  S.)" 

[b]  Sealing  is  no  longer  required 
but  signing  is.  See  Weightnovel  v. 
State,  46  Fla.  1,  35  So.  856. 

[e]  Merely  marking  "refused" 
without  any  signature  held  insufficient. 
The  reviewing  court  cannot  take  judi- 
cial notice  of  the  trial  judge's  hand- 
writing. Missouri,  etc,  Ey.  Co.  /».  Hur- 
dle (Tex.  Civ.  Ap.),  142  S.  W.  992. 

52.  la.— State  v.  McCombs,  13  Iowa 
426.  Tex.— Parker  v.  Chancellor,  78 
Tex.  524,  15  S.  W.  157;  Dillingham  v. 
Bryant,  14  S.  W.  1017.  Wyo.— Keffer 
V.  State,  12  Wyo.  49,  73  Pac.  556. 

53.  State  v.  Stanley,  48  Iowa  221. 
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special  manner,  as  by  order  of  court."*  In  some  states,  though  the 
statute  has  been  held  mandatory,  it  is  also  held  not  to  dispense  with 
the  necessity  of  taking  an  exception.""  In  others  a  distinction  has 
been  made  between  civil  and  criminal  eases."^  The  omission  to  sign 
cannot  be  cured  by  a  nunc  pro  tunc  entry."' 

C.  MAEKiNGf  Instructions  "Given"  or  "Refused,"  —  In  the  ab- 
sence of  statutory  requirement  it  is  not  necessary  to  mark  an  instruc- 
tion "given"  or  "refused.""^  Where  a  statute  requires  such  a  mark- 
ing, the  object  being  to  ayoid  dispute  as  to  which  were  given  and  which 
refused,  any  method  which  does  this  clearly  seems  sufficient."^ 


54.  Hadley  v.  Atkinson,  84  Ind.  64; 
Dennerline  «.  Gable,  73  Ind.  210;  Bot- 
torff  V.  BottorfE,  45  Ind.  App.  692,  91 
N.  B.  617;  Wiseman  v.  Gouldsberry,  45 
Ind.  App.  677,  91  N.  E.  616;  Missouri, 
K.  &  T.  R.  Co.  V.  Hurdle  (Tex.  Civ. 
App.),  142  S.  W.  992. 

55.  Tyree  v.  Parkham's  Exr.,  66  Ala. 
424;  Little  v.  State,  58  Ala.  265. 

[a]  The  omission  is  called  a  "fatal 
error,  without  reference  to  the  merits 
of  the  instruction  prayed  for"  in  Baker 
V.  State,  17  Pla.  406,  but  in  Southern 
Exp.  Co.  V.  Van  Meter,  17  Ela.  783, 
35  Am.  Rep.  107,  the  court  explains 
that  they  did  not  mean  that  an  excep- 
tion was  unnecessary.  See  also  Friden- 
herg  V.  Eobinson,  14  Ela.  130. 

56.,  In  cifil  cases  the  statute  is 
directory  merely  but  in  criminal  cases, 
especially  in  felonies,  it  is  mandatory. 
Smith  V.  State,  1  Tex.  App.  408,  416. 
See  also  Boone  v.  Thompson,  17  Tex. 
605;  Wheeloek  v.  State,  15  Tex.  253; 
Eeid  V.  Eeid,  11  Tex.  585;  Alberson  v. 
State,  54  Tex.  Crim.  8,  111  S.  W.  412; 
Hubbard  v.  State,  2  Tex.  App.  506. 
But  see  Missouri,  K.  &  T.  Ey.  Co.  v. 
Hurdle  (Tex.  Civ.  App.),  142  S.  W. 
992,  which  holds  the  statute  manda- 
tory in  civil  cases,  but  without  com- 
menting on  the  earlier  oajes. 

57.  The  function  of  such  an  entry 
"is  to  make  a  record  of  something  that 
was  done  and  not  recorded.  '  It  cannot 
be  used  to  make  the  record  show  action, 
which  was  not  in  fact  taken."  Bot- 
torff  V.  Bottorff,  45  Ind.  App.  692,  91 
N.  E.  617. 

58.  People  v.  Samsels,  66  Cal.  99,  4 
Pac.  1061. 

59.  "The  judge  first  decided  to  re- 
fuse this  instruction,  and  wrote  under- 
neath it:  'Not  given;  given  in  instruc- 
tion 37.    Noyes,  Judge.'    He  also  drew 


his  pencil  through  several  of  the  lines 
which  were  typewritten,  and  drew  a 
pen  across  them  vertically  several 
times,  and  diagonally  twice.  Subse- 
quently he  drew  his  pencil  through  all 
that  he  had  written  except  the  words, 
'Given.  Noyes,  Judge, '  and  added  these 
words:  'Pen  and  pencil  marks  not  to 
be  considerd  by  the  jury.  Noyes, 
Judge.'  In  this  condition  the  instruc- 
tion was  given  to  the  jury  on  their 
retirement,  after  it  had  been  previous- 
ly read  to  them.  Defendant  contends 
that  the  instruction  was  rendered  un- 
intelligible by  the  marks  upon  it,  and 
that  he  was  therefore  injured.  There 
is  a  photographic  copy  of  the  instruc- 
tion in  the  record  as  handed  to  the 
jury.  It  remains  perfectly  legible  and 
intelligible,  and  we  think  that  the 
manner  in  which  it  was  first  refused 
and  then  given — the  evidence  of  which 
it  bears  upon  its  face — ^was  really  mord 
calculated  to  draw  the  attention  of 
the  jury  to  the  proposition  it  eon- 
tains  than  if  it  had  been  allowed  in 
the  usual  manner."  People  V.  Shears, 
133  Cal.  154,  65  Pac.  295. 

[a]  An  indorsement  that  the  court 
"did  not  consider  and  pass  upon  said 
propositions  because  it  did  not  include 
and  was  not  based  on  the  leading  facts 
upon  which  the  case  was  tried,"  was 
held  equivalent  to  marking  "refused." 
See  Moore  v.  Sweeney,  28  111.  App.  547, 
appeal  dismissed,  128  111.  204,  21  N.  E. 
205.  ' 

[b]  Necessity  of  Giving  in  Lan- 
guage of  Request  After  Marking  "Giv- 
en."— In  Anderson  v.  Foley  Bros.,  110 
Minn.  151,  124  N.  W.  987,  where  the 
object  of  marking  "given,"  "refused" 
or  "modified"  is  said  to  be  to  apprise 
counsel  what  propositions  of  law  the 
court   will   submit   to    the    jury,   it   is 
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If  a  number  of  requests  are  attached  together,  it  has  been  held  un- 
necessary to  mark  each  several  one  "refused,"""  or  to  mark  each  one 
"given"  where  they  are  prefaced  by  the  statement  "you  are  instructed 
as  follows, '  '*^  or  they  are  all  on  one  sheet  of  paper."^ 

"While  the  better  practice  is  merely  to  indorse  the  words  required 
by  the  statute,  there  is  no  error  in  adding  a  word  of  explanation  as  to 
the  reason  for  the  court's  action."^ 

Effect  of  Non-compliance  With  Statute.  —  Generally  if  the  record  shows 
what  was  done  the  refusal  to  mark  is  harmless  error,^*  but  it  has  been 
held  that  the  instructions  are  not  properly  before  the  appellate  court 
for  review  unless  so  marked, ^°  and  that  a  statement  by  the  clerk  is 
not  sufficient.""    Clearly,  if  the  record  does  not  show  what  disposition 


held  that  marking  "given"  does  not 
bind  the  court  to  give  in  that  exact 
language. 

Right  to  mark  at  whose  instance 
givoi,  see  supra,  V,  0. 

60.  It  was  sufficient  to  pin  all  to- 
gether and  mark  "refused"  on  the  first 
one.  McDonald  v.  Fairbanks,  Morse  & 
Co.,  161  111.  124,  43  N.  E.  783. 

[a]  The  judge  wrote  on  the  margin 
of  the  first  of  several  leaves  attached 
together:  "Instructions  one  to  seven 
all  refused.  Defendant  excepts.  John 
McKen,  Judge."  This  was  sufficient. 
Harvey  v.  Tama  Co.,  53  Iowa  228,  5 
N.  W.  130. 

[b]  So  it  was  held  sufficient  when 
the  court  added  at  the  bottom  of  the 
last  page  "  'The  foregoing  are  all  re- 
fused— some  because  they  are  embraced 
within  those  given  by  the  court;  others 
because  they  are  believed  to  not  ac- 
curately state  the  law.'  "  Territory  v. 
Baker,   4  N.   M.   236,   274,   13   Pac.   30. 

61.  The  objection  was  the  instruc- 
tions were  not  marked  "given."  Next 
preceding  them  in  the  record  was  "Gen- 
tlemen of  the  jury:  you  are  instructed 
by  the  court  as  follows."  In  the  mar- 
gin was  stated:  "Instructions  of  the 
court;  defendants  except,  for  the  rea- 
son the  same  was  not  marked  and 
signed  by  the  court  before  the  same 
was  read  to  the  jury."  The  supreme 
court  holds  it  sufficiently  appears  the 
instructions  were  properly  given.  Gil- 
len  V.  Eiley,  27  Neb.  158,  170,  42  N.  W. 
1054. 

62.  Where  the  instructions  are  all 
on  one  sheet  of  paper  it  is  sufficient 
to  write  the  word  "given"  once  in  the 
margin  thereof.  People  v.  Donaldson, 
255  111.  19,  99  N.  E.  62,  Ann.  Cas. 
1913D,  90. 
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63.  Flower  v.  Beveridge,  161  111.  53, 
43  N.  E.  722,  affirming  58  111.  App.  431. 
See  also  Territory  v.  Baker,  4  N.  M. 
236,  274,  13  Pac.  30. 

Necessity  of  stating  the  reason  for 
refusal  of  request,  see  supra,  IV,  D,  5. 

Necessity  of  stating  reason  for  giv- 
ing instruction  generally,  see  infra, 
VIII,  B,  3. 

64.  McDonald  v.  Fairbanks,  Morse 
&  Co.,  161  111.  124,  43  N.  E.  783;  Chi- 
cago El.  T.  Co.  V.  Kinnare,  115  111.  App. 
115.  Compare  Calef  v.  Thomas,  81  HI. 
478. 

[a]  Where  on  its  face  one  instruc- 
tion was  not  shown  to  have  been 
marked,  the  court  considered  it,  where 
otherwise  tSie  paragraphs  of  the  record 
would  not  have  made  sense.  People 
V.  Keeley,  81  Cal.  210,  22  Pac.  593.      ' 

[b]  Where  the  record  was  so  de- 
faced that  it  could  not  be  determined 
how  the  instructions  had  been  marked, 
the  court  followed  other  statements  in 
the  record  that  they  had  been  given. 
Washington  v.  State,  106  Ala.  58,  17 
So.  546.  Compare  Tyree  v.  Parham's 
Exr.,  66  Ala.  424. 

65.  Little  V.  State,  58  Ala.  265. 

66.  Cadwallader  &  Co.  v.  Blair,  18 
Iowa  421. 

[a]  Where  the  clerk  copied  into  the 
transcript  certain  instructions  marking 
them  filed  and  writing  on  the  margin 
opposite  each  "given"  or  "refused," 
the  supreme  court  says:  "These  entries 
are  mere  clerical  memoranda  made 
without  any  order  or  authority  of  the 
court,  and  consequently  they  cannot 
be  regarded  as  forming  any  part  of 
the  record  in  the  case."  Jones  v.  Buz- 
zard, 2  Ark,  415,  441. 
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was  made  of  the  instructions  they  cannot  be  considered  either  as  given 
or  refused."' 

Failure  to  object  in  time  waives  the  error  of  the  court  in  failing 
to  mark  the  instruction  "given."**  And  where  an  instruction,  though 
erroneously  marked  ' '  refused, ' '  was  properly  given  and  was  considered 
as  given,  by  all  the  parties,  the  mistake  is  no  ground  for  a  new  trial.*® 

D.  Filing  With  Clerk.'"'  —  By  statute  in  some  states  the  instruc- 
tions must  be  formally  filed  with  the  eourt,'^  and  the  rules  in  some 
jurisdictions  require  that  requests  to  charge  be  filed  and  be  handed  to 
opposing  counsel.'^ 

VI.  SCOPE  AND  CONTENTS.  —  A.  Covering  "Whole  Case.  — 
The  rules  already  considered  respecting  the  necessity  and  sufSeiency 
of  the  request  to  charge,  obviously  both  limit  and  extend  the  rule 
as  to  how  far  the  court  must  charge  on  the  whole  ease,''  as  do  the 
rules  respecting  'the  extent  to  which  the  issues  and  evidence  may  or 
must  be  charged  upon.'*  Generally  all  issues  raised  by  the  pleadings 
and  evidence  must  be  submitted  to  the  jury;'^  that  is  to  say,  the  in- 
structions taken  as  a  whole  must  be  complete  as  well  as  correct,'*  and 
must  fairly  and  clearly  state  the  law  applicable  to  the  case." 


Thompson  V.   Chumney,    8    Tex. 
Tyree  v.  Parham's  Exr.,  66  Ala. 


67. 

389. 

68. 
424. 

69.  Zimman  v.  Miller  Hotel  Co.,  95 
Neb.  809,  146  N,  W.  1030,  one  jury- 
man made  an  affidavit  that  he  was  mis- 
led by  the  particular  instruction,  but 
not  that  he  was  misled  by  the  fact 
that  it  was  marked  "refused." 

70.  Filed  Instructions  as  Part  of 
Appellate    Record. — See     2     Standabd 

PBGC.  340. 

71.  Ga.— Civ.  Code,  1910,  §4847.  See 
Citizens'  Bank  v.  Port,  142  Ga.  611, 
83  S.  E.  235.  Ind.— Burns'  Ann.  Code, 
1914,  §558.  And  see  Elrod  v.  Purlee, 
165  Ind.  239,  73  N.  B.  589,  74  N.  E. 
1085.  la.— Code,  §3707.  See  Eobprts 
V.  Leon  Loan  &  A.  Co.,  63  Iowa  76, 
18  N.  W.  702.  Kan.— Gen.  St.,  1905, 
§§5170,  6127.  See  State  v.  Smiley,  65 
Kan.  240,  69  Pac.  199,  67  L.  E.  A.  903. 
K  D.— Eev.  Code,  1905,  §§7022,  9987. 
And  see  Lindblom  v.  Sonstelie,  10  N. 
D.  140,  86  N.  W.  357.  Okla.— Comp. 
Laws,  1909,  §§5794,  6823;  Payne  v.  Mc- 
Cormick,  etc.  Co.,  11  Okla.  318,  66  Pac. 
287.  Wye— Comp.  St.,  1910,  §4499, 
referring  to  civil  causes  reads:  "All 
instructions  given  by  the  court  must 
be  filed,  together  with  those  refused, 
as  a  part  of  the  record. ' '  Section  6235 
does  not  contain  a  similar  provision  as 
to  instructions  in  criminal  cases.  There- 


fore in  civil  causes  instructions  prop- 
erly filed  may  be  considered  though  not 
embodied  in  a  bill  of  exceptions.  See 
Stoner  v.  Mau,  11  Wyo.  366,  72  Pac. 
193,  73  Pac.  548.  But  in  criminal  cases 
must  be  preserved  by  bill  of  exceptions 
to  become  a  part  of  the  record.  See 
Van  Horn  v.  State,  5  "Wyo.  501,  40  Pac. 
964. 

72.  tJrbansky  v.  Kutinsky,  86  Conn. 
22,  84  Atl.  317;  Murphy  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  66  Wash.  663,  120 
Pac.  525. 

73.  See  supra,  III. 

74.  See  infra,  VI,  B;  VI,  0,  2;  VI, 
H,  1;  VI,  H,  2;  VI,  H,  3. 

Propriety  and  Necessity  of  Instruc- 
tions Generally. — See  supra.  II. 

75.  Ark. — Hot  Springs,  etc.  Co.  v. 
Hildreth,  72  Ark.  572,  82  S.  W.  245. 
Ga. — Savannah  Elect.  Co.  v.  Johnson, 
12  Ga.  App.  154,  76  S.  E.  1059.  HI. 
Sampsell  v.  Eybeynski,  229  111.  75,  82 
N.  E.  244.  •  Ore. — Piore  v.  Ladd,  25  Ore. 
423,  36  Pac.  572.  Tex.— Parks  «.  Sul- 
livan (Tex.  Civ.  App.),  152  S.  W.  704. 
Vt.— Coolidge  V.  Ayers,  76  Vt.  405,  57 
Atl.  970. 

[a]  Instructions  should  cover  the 
whole  case,  i.  e.,  "the  points  of  law 
involved  there."  Eev.  Laws,  §1801. 
Territory  v.  Kawano,  20  Haw.  469. 

76.  New  V.  Jackson,  50  Ind.  App. 
120,  95  N.  E.  328. 

77.  "It  is  essential  that  the  instruc- 
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Exceptions  to  the  general  rules  stated  should  not  be  omitted  where 
by  so  doing  the  jury  will  be  misled.'^ 

B.  Absteact  Propositions  of  Law.  —  1,  Statenaent  of  Rule.  — 
The  courts  universally  hold  that  instructions  should  not  be  mere  ab- 
stract propositions  of  law  no  matter  how  correct  the  point  of  law 
stated  may  be.''*  Generally  this  is  only  another  way  of  stating  that  the 
instructions  must  be  limited  to  the  issues,*"  and  based  on  the  evidence 


tions,  taken  as  a  whole,  should  fairly 
and"  clearly  state  the  law  applicable  to 
the  case."  Leavitt  v.  Deiehmann,  30 
Okla.  423,  120  Pac.  983. 

78.  It  would  "almost  invariably," 
mislead  the  jury  to  "deliver  to  them 
a  general  rule  of  law  as  applicable  to 
the  testimony  without  stating  it  to  be 
merely  a  general  rule  and  subject  to 
exceptions,  and  without  adverting  to 
the  testimony  before  them,  bringing  or 
tending  to  bring  the  case  fairly  with- 
in an  exception."  White  «." Thomas,  12 
Ohio  St.  312,  80  Am.  Dee.  347. 

[a]  After  telling  the  jury  what  a 
general  rule  was  "except  in  the  cases 
I  shall  hereafter  enumerate,"  the  court 
was  bound  to  give  all  the  exceptions. 
Wells  V.  Morrison,  91  lud.  51. 

[b]  In  a  prosecution  for  rape,  an 
instruction  on  the  presumption  that  no 
tape  was  committed  where  prosecutrix 
made  no  outcry  must  define  and  explain 
the  exceptions  from  the  rule  and  must 
not  leave  the  matter  to  the  jury  with 
the  mere  general  statement  that  the 
presumption  exists  "unless  she  has 
satisfactorily  explained  why  she  did 
not  make  an  outcry."  State  v.  Hogg, 
64  Ore.  57,  129  Pac.  115. 

79.  Ala. — Birmingham  E.,  L.  &  P. 
Co.  V.  Colbert,  67  So.  513;  Forman 
V.  State,  67  So.  583;  Birmingham 
E.,  L.  &  P.  Co.  V.  Cockrum,  179 
Ala.  372,  60  So.  304.  Ark.— Hodge,  etc. 
Const.  Co.  D.  Carson,  100  Ark.  433,  140 
S.  W.  708;  Blacknall  v.  State,  90  Ark. 
570,  119  S.  W.  1119.  Cal.— People  v. 
Donnolly,  143  Cal.  394,  77  Pac.  177. 
Conn. — Kelley  v.  Torrington,  80  Conn. 
378,  68  Atl.  855.  Haw.— Territory  v. 
Kawana,  20  Haw.  469.  111. — Sibert  v. 
Shoal  Creek  Coal  Co.,  181  111.  App. 
11;  People  v.  Darr,  179  111.  App.  130; 
Gilbert  v.  People,  121  111.  App.  423. 
la. — Withey  ■;;.  Fowler  Co,,  164  Iowa 
377,  145  N.  W.  923;  Mitchell  v.  Des 
Moines  City  E.  Co.,  161  Iowa  100,  141 
N.  W.  43.  Ky.— Burton  Const.  Co.  v. 
Metcalf,  162  Ky.  366,  172  S.  W.  698; 
Braswell  v.  State,  1  Ky.  L.  Eep.  285. 
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La.— state  v.  Varnado,  126  La.  732,  52 
So.  1006.  Mass.— Merrick  v.  Betts,  214  , 
Mass.  223,  101  N.  B.  131.  Mo.— Seago 
V.  Paul  Jones  Eealty  Co.,  185  Mo.  App. 
292,  170  S.  W.  372.  Mont.— Stat*  v. 
Trosper,  41  Mont.  442,  109  Pac.  858. 
N.  J. — Mehkanyies  v.  North  Jersey  St. 
Ey.  Co.  (N.  J.  L.),  52  Atl.  280.  N.  Y. 
Priebe  v.  Kellogg  Bridge  Co.,  77  N.  T. 
597.  Ohio. — Lear  v.  McMillen,  17  Ohio 
St.  464.  Okla. — Payne  v.  McCormick 
Harvesting  Machine  Co.,  11  Okla.  318, 
66  Pac.  287.  Ore.— State  v.  Selby,  73 
Ore.  378,  144  Pac.  657.  Tenn.— Ford 
V.  Ford,  11  Humph.  89.  Tex. — Prentice 
V.  Security  Ins.  Co.  (Tex.  Civ.  App.), 
153  S.  W.  925.  Utah.— Manti  City 
Sav.  Bank  v.  Peterson,  33  Utah  209,  93 
Pac.  566,  126  Am.  St.  Eep.  817.  Vt. 
Green  v.  Stockwell,  87  Vt.  459,  89  Atl. 
870.  Va. — ^Dudley  v.  Lewis  Shoe  Co., 
113  Va.  41,  73  S.  E.  433.  W.  Va. 
Frank  v.  Monongahela,  etc.  Co.,  83  S. 
E.  1009;  Delmar  Oil  Co.  v.  Bartlett,  62 
W.  Va.  700,  59  S.  E.  634;  Jenkins  v. 
Chesapeake,  etc.  E.  Co.,  61  W.  Va.  597, 
57  S.  E.  48. 

[a]  "It  is  not  error  to  fail  or  re- 
fuse to  give  an  instruction  which,  al- 
though it  correctly  states  an  abstract 
principle  of  law,  is  not  applicable  to 
the  evidence  or  to  the  theory  upon 
which  the  case  was  tried."  Klaveness 
V.  Freese,  33  S.  D.  268,  145  N.  W.  561. 

[b]  "The  instructions,  as  given 
above,  may  possibly  correctly  state  an 
abstract  principle  of  law,  but  instruc- 
tions to  a  jury,  under  the  peculiar  facts 
of  each  case,  must  be  connected  and 
consistent,  and  must  state  the  law  as 
applicable  to  the  facts  of  the  particular 
case,  and  mere  definitions  or  abstract 
propositions  of  law,  given  without  any 
explanation,  tend  to  confuse  and  mis- 
lead the  jury."  Leavitt  v.  Deiehmann, 
30  Okla.  423,  120  Pac.  983. 

[c]  It  is  not  abstract  to  give  a  rule 
of  damages  respecting  deceased's  earn- 
ing capacity.  Birmingham  E.,  L.  &  P. 
Co.  V.  Colbert  (Ala.),  67  So.  513. 

80.    See  infra,  VI,  C,  1. 
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in  the  case,^^  bjit  the  rule  is  also  aimed  at  the  giving  of  general  ob- 
servations respecting  the  rights  of  parties,  the  administration  of  justice, 
etc.,*^  and  also  to  the  failure  to  apply  the  law  concretely  to  the  facts 
in  the  particular  case,  thus  leaving  the  jury  to  apply  them.'' 

2.  Effect  Generally.  —  It  is  always  proper  to  refuse  a  request  which 
violates  this  rule,'*  and  especially  where  the  abstract  proposition  was 
not  complete.'^  But  only  the  giving  of  misleading  abstract  propositions 
will,  as  a  rule,  be  considered  ground  for  reversal.'"     However,  where 


81.  See  infra,  VI,  C,  3. 

82.  Mere  "theoretical  or  abstract 
statements  of  one 's  legal  rights ' '  should 
not  be  given.  Eobinson  v.  Com.,  149 
Ky.  291,  148  S.  W.  45. 

[a]  "The  court  is  not  required  to 
instruct  the  jury  in  matters  not  per- 
tinent to  the  record,  nor  to  answer 
abstract  questions."  People  v.  Mallon, 
116  App.  Div.  425,  101  N.  Y.  Supp.  814. 
Compare  infra,  VII,  A  and  B. 

83.  See  infra,  VI,  H,  3,  a  and  b. 

[a]  "Generalities  and  abstractions 
do  not  accomplish  what  a  charge  of 
law  is  meant  to  do,  to  reach  the  under- 
standing of  men  ignorant  of  law. ' ' 
Baldwin  «.  State,  75  Ga.  482. 

[b]  Instructions  should  be  "so  far 
as  practicable,  in  the  concrete  form." 
Gaffney  v.  St.  Paul  City  Ey.  Co.,  81 
Minn.  459,  84  N.  W.  304. 

[c]  "The  proper  office  of  an  instruc- 
tion, under  our  practice,  is  to  submit 
questions  of  fact  to  the  jury,  and  not 
mere  propositions  of  law.  This  being 
true  error  may  not '  be  successfully  as- 
signed in  the  action  of  the  court  in 
refusing  to  charge  the  jury  on  an  ab- 
stract rule  of  law  without  requiring  a 
finding  of  fact  touching  its ,  applica- 
tion." Seago  V.  Paul  Jones  Bealty  Co., 
185  Mo.  App.  292,  170  S.  "W.  372. 

[d]  In  State  v.  Jones,  87  N.  O.  547, 
557,  a  charge  was  condemned  which 
"from  first  to  last  .  .  .  deals  in  gen- 
eralities, expressed  in  technical  lan- 
guage, hardly  possible  to  be  understood 
by  the  jury,  or  understandiugly  ap- 
plied by  them  to  the  facts." 

[e]  In  Hargis  v.  St.  Louis,  A.  &  T. 
E.  Co.,  75  Tex.  19,  12  S.  W.  953,  the 
court  says  the  charge  "is  commend- 
able in  that  it  contains  no  abstract 
propositons. ' ' 

[f]  "The  undoubted  duty  is  cast  on 
the  court  to  decide  all  questions  of  law 
and  to  instruct  the  jury  as  to  the  law 
applicable  to  the  evidence  of  the  par- 
ticular  case.      That   duty  is  not   dis- 


charged by  giving  the  jury,  as  was 
done  here,  mere  lexical  and  encyclo- 
pedic definitions  and  mere  abstract 
propositions  of  law. ' '  Smith  v.  Can- 
nady   (Utah),  147  Pac.  210. 

[g]  "It  is  unquestionable  that  a 
common  jury  are  from  their  general 
habits  of  study  and  reflection  quite 
incapable  of  so  comprehending  general, 
abstract  propositions  of  law  read  con- 
secutively from  a  book  as  to  make  any 
safe  and  judicious  application  of  them 
to  the  facts  of  a  particular  case. ' ' 
State  V.  McDonnell,  32  Vt.  491,  536. 

84.  Ark.— Stevens  v.  State,  174  S.  W. 
219;  Holt  V.  Leslie,  173  S.  W.  191. 
111.— Kohl  V.  Clarkson,  182  111.  App. 
519.  la.— Withey  v.  Fowler  Co.,  164 
Iowa  877,  145  N.  W.  923.  Ky.— Bur- 
ton Const.  Co.  V. '  Metcalfe,  162  Ky. 
366,  172  S.  W.  698.  Me.— State  v.  Pike, 
65  Me.  111.  Mo. — Seago  v.  Paul  Jones 
Eealty  Co.,  185  Mo.  App.  292,  170  S.  W. 
372. 

Compare  infra,  VI,  C,  1  and  3. 

[a]  "It  is  well  settled  in  this  state 
that  the  trial  court  will  not  be  put  in 
error  for  refusing  to  give  a  charge  that 
is  abstract."  Chestnut  v.  State,  7  Ala. 
App.  72,  61  So.  609.  See  also  Birming- 
ham E.,  L.  &  P.  Co.  V.  Colbert  (Ala.), 
67  So.  513;  Forman  v.  State  (Ala.),  67 
So.  583. 

[b]  "It  is  to  be  observed  that  the 
request  is  wholly  abstract,  and  defend- 
ants were  not  entitled  to  a  literal  com- 
pliance therewith."  Green  v.  Stock- 
well,  87  Vt.  459,  89  Atl.'  870. 

85.  An  instruction  which  is  abstract- 
ly correct  as  far  as  it  goes  is  properly 
refused  where  it  is  "only  a  half  truth 
expressed  in  technical  language."  Gaff- 
ney V.  St.  Paul  City  Ey.  Co.,  81  Minn. 
459,  84  N.  W.  304. 

86.  m.— Wallace  v.  City  of  Farm- 
ington,  231  111.  232,  83  N.  E.  180;  Bet- 
ling  V.  Hobbett,  142  111.  72,  30  N.  E. 
1048;  Sibert  v.  Shoal  Greek,  etc.  Co., 
181   111.   App.   Ill;    Gilbert  v.   People, 
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a  proper  request  has  been  made  for  concrete  instructions,  reversal  may 
follow  when  the  court  has  indulged  in  mere  abstractions  to  an  extent 
which  leaves  the  jury  without  a  fair  guide.'^  And  where  abstract 
instructions  have  been  given  it  is  error  to  refuse  to  give  supplemental 
instructions  making  them  applicable  to  the  facts  in  the  case.*' 

C.  Basing  on  Issues  and  Evidence.'^  —  1.  Limiting  Instructions 
to  Issues.  —  a.  In  Civil  Cases.  —  The  general  rule  undoubtedly  is 
that  instructions  must  not  be  given  which  are  based  on  matters  not 
within  the  issues.^"  "While  the  decisions  are  not  very  definite  as  to 
the  precise  scope  of  the  rule,  it  is  nevertheless  clear  that  the  instrue- 


121  111.  App.  423.  N.  O.— Hice  v.  Wood- 
ard,  34  N.  C.  293.  Ore.— State  v.  Selby, 
73  Ore.  378,  144- Pae.  657. 

See  also  Eberts  v.  Mt.  Clemens  Sugar 
Co.,  182  Mich.  449,  148  N.  W.  810; 
Belmer  v.  Boyne  City  Tanning  Co.,  160 
Mich.  669,  125  N.  W.  726,  where  the 
trial  court  in  discussing  the  "tables  of 
expectancy"  as  a  measure  of  damages 
did  not  limit  their  use.  In  the  ab- 
sence of  a  request  so  to  do,  there  was 
no  error. 

[a]  "While  some  of  them  (the  in- 
structions) are  somewhat  abstract,  and 
not  as  well  adapted  to  the  concrete 
case  presented  by  the  evidence  as  they 
might  be,  yet  we  think  they  embody 
correct  legal  propositions,  more  or  less 
pertinent  to  the  evidence,  and  we  can- 
not say  that  they  are  so  wholly  ir- 
relevant as  to  have  prejudiced  the  de- 
fendant." Parfitt  V.  Sterling  Veneer, 
etc.  Co.,  68  "W.  Va.  438,  448,  69  S.  E. 
985.  See  also  Frank  v.  Monongahela, 
etc.  Co.  (W.  Va.),  83  S.  E.  1009. 

[b]  Misleading  Instiuction. — Though 
an  instruction  be  correct,  abstractly,  it 
is  ground  for  reversal  where  the  ab- 
sence of  explanation  and  other  instruc- 
tions makes  it  probable  the  jury  were 
misled.  Seekel  v.  Norman,  71  Iowa 
264,  32  N.  W.  334.  To  the  same  efleet. 
State  V.  Allen,  45  W.  Va.  65,  30  S.  E. 
209. 

[c]  G-lving  a  ■wrong  abstract  prop- 
osltiou  of  law,  .would  not  be  ground  for 
reversal,  if,  construed  with  reference 
to  the  particular  issues  and  evidence  in 
the  ease,  the  instruction  was  free  from 
error.  State  v.  Egan,  84  N.  J.  L.  701, 
87  Atl.  455,  citing  State  v.  Jones,  71 
N.  J.  L.  543,  60  Atl.  396. 

87.  State  v.  Jones,  87  N.  0.  547. 

88.  Eeynolds  v.  Normap,  57  Colo. 
339,  141  Pac.  466. 

89.  Abstract  Propositions  of  Law. 
See  supra,  VI,  B. 
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90.  tl.  S.— Morris  v.  Beach,  191  Fed. 
34,  111  C.  C.  A.  566.  Ala.— Mutual 
Life,  etc.  Co.  v.  Witte,  67  So.  263;  Ala- 
bama Consolidated,  etc.  Co.  v.  Heald, 
168  Ala.  626,  53  So.  162.  Ark.— Chunn 
v.-  London,  etc.  Co.,  172  S.  W.  837; 
Helena  Hardwood  Lumb.  Co.  v.  May- 
nard,  99  Ark.  377,  138  S.  W.  469.  Cal. 
Stadler  v.  Pacific  Elec.  E.  Co.,  23  Cal. 
App.  571,  138  Pac.  943;  Campbell  v. 
Southern  Pac.  E.  Co.,  21  Cal.  App.  175, 
131  Pac.  80.  Colo. — Haynie  v.  Sites, 
56  Colo.  115,  138  Pac.  42;  Burchmore 
V.  Antlers  Hotel  Co.,  54  Colo.  314,  130 
Pac.  846;  Walsh  v.  Jackson,  33  Colo. 
454,  81  Pac.  258.  Conn.— Purdy  v. 
Watts,  88  Conn.  214,  90  Atl.  936;  Ber- 
man  v.  Kling,  81  Conn.  403,  71  Atl. 
507.  Fla.— Griffing  Bros.  Co.  v.  Win- 
field,  53  Fla.  589,  43  So.  687.  Ga. 
Georgia  Ey.  &  Elec.  Co.  v.  Gatlin,  142 
Ga.  293,  82  S.  E.  888;  Owens  v.  Nichols, 
139  Ga.  475,  77  S.  E.  635.  HI.— Devine 
V.  Chicago,  E.  I.  &  P.  E.  Co.,  266  111. 
248,  107  N.  E.  595;  Hofeman  v.  Ernest 
Tosetti  Brew.  Co.,  257  111.  185,  100 
N.  E.  531.  Ind. — Prudential  Ins.  Co.  v. 
Union  Trust  Co.,  105  N.  E.  505;  Cleve- 
land, etc.  E.  R.  Co.  V.  Case,  174  Ind. 
369,  91  N.  E.  238;  Cleveland,  etc.  E. 
Co.  V.  Powers,  173  Ind.  105,  88  N.  E. 
1073,  89  N.  E.  485.  la.— Bisgaard  v. 
Duvall,  151  N.  W.  1051;  Lemke  v. 
Franzenburg,  159  Iowa  466,  141  N.  W. 
332.  Kan.— Oil  Well  Supply  Co.  v. 
Johnson,  78  Kan.  751,  98  Pac.  381. 
Ky.— Mudd  v.  Shroader,  152  Ky.  696, 
154  S.  W.  21.  La. — Muscarelli  v.  Hodge 
Fence,  etc.  Co.,  120  La.  335,  45  So.  218. 
Md.— United  Eys.  &  E.  Co.  v.  Grain,  123 
Md.  332,  91  Atl.  405;  Darby  Candy  Co. 
V.  Hoffberger,  111  Md.  84,  73  Atl.  565. 
Mass. — McDonough  v.  Almy,  218  Mass. 
409,  105  N.  E.  1012,  Ann.  Cas.  1915D, 
855;  Coe  v.  Eicker,  214  Mass.  212,  101 
N.  E.  76,  1914B,  Ann.  Cas.  1178,  45  L. 
B.  A.  (N.  S.)  80.    Midi.— Nay  v.  Dick- 
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tions  must  not  go  clear  outside  the  issues  as  made  by  the  pleadings 
themselves  or  by  the  evidence  in  the  ease;*^  that  is  to  say,  it  is  re- 


inson,  182  Mich.  684,  148  N.  W.  755; 
Groesbeck  v.  Grand  Trunk  E.  Co.,  167 
Mich.  259,  132  N.  W.  1024.  Minn. 
Evertaon  v.  McKay,  124  Minn.  260,  144 
K.  W.  950;  Gardner  v.  Hermann,  116 
Minn.  161,  133  N.  W.  558.  Mo.— Schwan- 
enfeldt  v.  Metroplitan  St.  E.  Co.,  187 
Mo.  App.  588,  174  S.  W.  143;  Monarch 
Metal  Weather  Strip  Co.  v.  Haniek,  172 
Mo.  App.  680,  155  S.  W.  858.  Mont. 
Marron  v.  Great  Northern  E.  Co.,  46 
Mont.  593,  129  Pao.  1055.  Neb. — Gray 
V.  Chicago,  etc.  E.  Co.,  90  Neb.  795, 
134  N.  W.  961.  N.  J.— Duel  v.  Mans- 
field, etc.  Co.,  86  N.  J.  L.  582;  92  Atl. 
367.  N.  M. — ^Bank  of  Commerce  v. 
Broyles,  16  N.  M.  414,  120  Pac.  670. 
N.  T. — McAulifEe  v.  New  York  Cent., 
etc.  E.  Co.,  164  App.  Div.  846,  150  N. 
Y.  Supp.  512;  Traynor  v.  New  York 
Cent.,  etc.  E.  Co.,  155  App.  Div.  600, 
140  N.  Y.  Supp.  625.  n;  0.— McNeill  v. 
Atlantic  Coast  Line  E.  Co.,  167  N.  C. 
390,  83  S.  E.  704.  Okla.— Waldock  v. 
First  Nat.  Bank,  43  Okla.  348,  143  Pac. 
53;  Obenchain  v.  Incorporated  Town, 
etc.,  29  Okla.  211,  116  Pac.  782.  Ore. 
Delovage  v.  Old  Oregon,  etc.  Co.,  147 
Pao.  392.  Pa. — Lerch  v.  Hershey  Tran- 
sit Co.,  246  Pa.  473,  92  Atl.  693.  S.  C. 
Moore  v.  Greenville  Traction  Co.,  94  S. 

C.  249,  77  S.  E.  928.  S.  D.— Barker  v. 
Coats,   34   S.   D.   291,    148    N;   W.   134; 

•  Yeager  v.  South  Dakota,  etc.  Co.,  31  S. 

D.  304,  140  N.  W.  690.  Tenn.— Chesa- 
peak,e,  etc.  Ey.  Co.  v.  Crews,  118  Tenn. 
52,  '99  S.  W.  368.  Tex.— Just  v.  Herry 
(Tex.  Civ.  App.),  174  S.  W.  1012;  Tur- 
ner V.  Stephens  (Tex.  Civ.  App.),  155 
S.  W.  1009.  Utah.— Manti  City  Sav. 
Bank  v.  Peterson,  33  Utah  209,  93  Pac. 
566;  Holt  v.  Pearson,  12  Utah  63,  41 
Pac.  560.  Va. — Norfolk  So.  Ey.  Co.  v. 
Crocker,  84  S.  E.  681;  Carlin  &  Co.  v. 
Praser,  105  Va.  216,  53  S.  E.  145.  Vt. 
Losasso  V.  Jones  Bros.  Co.,  93  Atl.  266; 
Lee  V.  Follensby,  86  Vt.  401,  85  Atl. 
015.  Wash. — Kirby  v.  Eainier-Grand 
Hotel  Co.,  28  Wash.  705,  69  Pac. 378. 
W.  Va.— Britton  v.  South  Penn  Oil  Co., 
73  W.  Va.  792,  81  S.  E.  525;  Jenkins 
V.  Chesapeake,  etc.  E.  Co.,  61  W.  Va. 
597,  57  S.  E.  48.  Wis.— Matthews  v. 
Town  of  Sigel,  152  Wis.  123,  139  N.  W. 
721;  Langowski  v.  Wisconsin  Cent.  E. 
Co.,  153  Wis.  418,  141  N.  W.  236. 

[a]    This    Doctrine    Is     Axiomatic. 


Collins  V.  Godwin,  65  Fla.  283,  61  So. 
632. 

[b]  One  Cannot  Allege  One  Cause 
of  Action  and  Becover  XTpon  Another. 
Herman  v.  Kling,  81  Conn.  403,  71  Atl. 
507.  Compare  the  titles  "Departure" 
and  "Variance  and  Failure  of  Proof." 

91.  Ark. — Helena  Hardwood  Lum- 
ber Co.  V.  Maynard,  99  Ark.  377,  138 
S.  W.  469.  la.— Bisgaard  v.  Duvall,  151 
N.  W.  1051.  Ky.— South  Covington,  etc. 
E.  Co.  V.  Stroh,  23  Ky.  L.  Eep.  1807, 
66  S.  W.  177.  Md.— Darby  Candy  Co. 
V.  Hoffberger,  111  Md.  84,  73  Atl.  565. 
N.  M. — Bank  of  Commerce  v.  Broyles, 
16  N.  M.  414,  120  Pac.  670.  Okla. 
Obenchain  &  Boyer  v.  Incorporated 
Town,  etc.,  29  Okla.  211,  116  Pac.  782. 
Ore. — Delovage  v.  Old  Oregon,  etc.  Co., 
147  Pac.  392.  Tenn. — ^^Chesapeake,  etc. 
Ey.  Co.  V.  Crews,  118  Tenn.  52,  99  S. 
W.  368.  Utah.— Holt  v.  Pearson,  12 
Utah  63,  41  Pac.  560.  Wash.— Kirby 
V.  Eainier-Grand  Hotel  Co.,  28  Wash. 
705,  "69  Pac.  378. 

[a]  Where  a  fact  is  not  discovered 
until  after  the  commencemnt  of  the 
trial  leave  should  be  obtained  to  amend 
the  petition.  Oil  Well  Supply  Co.  v. 
Johnson,  78  Kan.  751,  98  Pac.  381. 

[b]  Where  conversion  has  been 
charged  the  instructions  cannot  be  upon 
the  rules  applicable  to  negligence.  Her- 
man V.  Kling,  81  Conn.  403,  71  Atl.  507. 

[c]  Where  a  complaint  was  bad  ex- 
cept for  one  specific  act  of  negligence 
charged  therein,  instructions  which  base 
the  right  of  recovery  upon  other  acts 
of  negligence  are  clearly  bad  and  are 
ground  for  reversal.  Cleveland,  etc.  E. 
Co.  V.  Powers,  173  Ind.  105,  88  N.  E. 
1073,  89  N.  E.  485, 

[d]  Where  negligence  was  alleged 
in  a  specific  manner  the  instructions 
should  not  be  more  general.  But  rever- 
sal will  not  follow  in  the  absence  of  a 
request  for  more  specific  instructions. 
United  Eys.  &  E.  Co.  v.  Crain,  123  Md. 
332,  91  Atl.  405.  See  also  Lerch  v.  Her- 
shey Transit  Co.,  246  Pa.  473,  92  Atl. 
693. 

[e]  It  is  reversible  error  to  base  a 
right  of  recovery  "upon  a  ground  not 
involved  in  the  pleadings"  by  giving 
a  charge  which  "might  well  have  been 
understood  by  the  jury  as  a  distinct 
theory  upon   which   plaintiff   could   re- 
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versible  error  to  submit  issues  based  upon  a  theory  wholly  inapplicable 
to  the  pleadings  and  the  case  as  made  at  the  trial.^^  But,  as  will  else- 
where appear,  the  rule  in  most  jurisdictions  is  that  instructions  may 
be  predicated  upon  evidence  admitted  without  objection  though  it  is 
outside  the  issues  made  by  the  pleadings.®^  "Where,  however,  the  court 
has  erroneously,  over  objection,  admitted  evidence  not  within  the  issues 
he  may  refuse  requested  instructions  based  thereon.'* 

A  charge  may  be  based  on  an  issue  made  by  the  pleadings  though 
not  raised  by  a  direct  averment.'^     The  court  may    state    opposite 


cover."  Gardner  v.  Hermann,  116  Minn. 
161,  133  N.  W.  558. 

[f]  A  charge  based  upon  defend- 
ant's neglect  to  make  a  proper  inspec- 
tion is  erroneous  where  the  decilaration 
did  not  claim  any  failure  to  inspect, 
and  plaintiff's  counsel  on  the  trial  re- 
peatedly stated  that  they  did  not  claim 
any  negligence  on  account  of  want  of 
inspection.  Groesbeck  v.  Grand  Trunk 
E.  Co.,  167  Mich.  259,  132  N.  W.  1024. 

[g]  After  the  court  has  held  with 
defendant  on  the  issue  raised  by  the 
pleadings  it  is  error  to  refuse  to  direct 
a  verdict  and  to  import  into  the  case 
questions  not  raised  by  the  pleadings, 
nor  within  the  issues  tried.  Bierman  v. 
Stiefel,  82  N.  J.  L.  658,  83  Atl.  870. 

[h]  It  is  reversible  error  to  submit 
to  the  jury  as  dispositive  of  the  case  an 
issue  not  within  the  pleadings,  to  which 
the  evidence  had  not  been  directed,  and 
as  to  which  there  was  no  evidence.  Duel 
V.  Mansfield  Plumbing  Co.,  86  N.  J.  L. 
582,  92  Atl.  367. 

[i]  It  was  reversible  error  to  sub- 
mit a  theory  which  was  not  suggested 
by  the  complaint  and  on  which  the 
trial  did  not  proceed.  Franklin  v.  Hoad- 
ley,  145  App.  Div.  228,  130  N.  Y.  Supp. 
47. 

[j]  Exception  sustained  where 
"there  was  no  issue  to  which  this  in- 
struction was  applicable,  either  by  the 
pleadings  or  the  evidence."  WaldocK 
V.  First  Nat.  Bank,  43  Okla.  348,  143 
Pae.  53. 

[k]  It  is  reversible  error  to  give  in- 
structions suited  to  a  case  of  implied 
contract,  but  ignoring  the  element  of 
special  contract  charged  in  the  declara- 
tion. Jenkins  v.  Chesapeake,  etc.  E. 
Co.,  61  W.  Va.  597,  57  S.  E.  48. 

[1]  Instructions  must  not  change  the 
nature  of  the  action,  making  the  liabil- 
ity of  defendant  depend  upon  breach  of 
contract    and    not    upon    alleged    false 
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representations.  Maxfield  v.  Jones,  106 
Ark.  346,  153  S.  W.  584. 

[m]  Where  one  is  suing  only  for 
estimated  profits,  it  is  improper  to  in- 
struct as  to  any  right  to  recover  on 
quantum  meruit.  F.  W.  Hunt  Contract- 
ing Co.  V.  Tate,  152  Ky.  739,  154  S.  W. 
12. 

[n]  Where  a  breach  of  warranty 
was  in  issue  instructions  as  to  other 
breaches  under  causes  not  in  contro- 
versy are  properly  refused.  Louis 
Eckles  &  Sons,  etc.  Co.  ■;;.  Cornell,  etc. 
Co.,  119  Md.  107,  86  Atl.  38. 

92.  Eeed  v.  Gould,  93  Mich.  359,  53 
N.  W.  356;  McAulifEe  v.  New  York 
Cent.,  etc.  Ey.  Co.,  164  App.  Div.  846, 
150  N.  Y.  Supp.  512. 

[a]  An  instruction  "absolutely  for- 
eign to  any  issue  made"  in  the  case  is 
presumed  to  have  been  prejudicial.  Bar- 
ker V.  Coats,  34  S.  D.  291,  148  N.  W. 
134. 

[b]  One  cannot  complain  that  a  de- 
fense has  been  ignored  which  was  not 
pleaded  and  on  which  no  evidence  was 
offered.  Waite  v.  Anderson,  152  Wis. 
206,  139  N.  W.  738. 

93.  See  Boerner  Fry  Co.  v.  Mucei, 
158  Iowa  315,  138  N.  W.  866;  Struebing 
V.  Stevenson,  129  Iowa  25,  105  N.  "VV: 
341. 

Basing  Instructions  on  Incompetent 
Evidence  Admitted  Without  Objection. 
For  a  full  discussion  of  this  matter,  see 
the  title  "Objections  and  Exceptions." 

94.  Bank  of  Commerce  v.  Broyles,  16 
N.  M.  414,  120  Pac.  670. 

95.  In  an  action  for  negligence 
where  the  facts  pleaded  raised  the  is- 
sue of  defendant's  duty  to  take  certain 
precautions,  the  mere  fact  that  the 
complaint  did  not  allege  such  a  duty  is 
no  reason  why  the  court  should  not 
charge  thereupon.  Lawhorn  v.  Denver 
&  E.  G.  E.  Co.,  42  Utah  244,  130  Pac. 
470.  _    . 

[a]     In  an  action  for  negligent  in- 
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theories ;'"  in  fact  it  is  his  duty  to  do  so  where  the  issues  and  evidence 
permit.*"* 

Where  upon  the  trial  of  the  case  certain  issues  have  been  aban- 
doned either  by  amendment  or  by  failing  to  offer  any  evidence  thereon, 
it  is  clearly  the  duty  of  the  court  to  charge  only  upon  the  issues  actual- 
ly remaining,"^  provided  the  matter  is  properly  brought  to  his  atten- 
tion.^^ 

Where  there  is  any  tendency  to  mislead  the  jury  a  charge  on  issues 
not  properly  in  the  case  is  ground  for  reversal.^  But  it  is  not  im- 
proper to  give  an  instruction  involving  the  issues  made  by  the  plead- 
ings though  they  may  not  have  been  well  pleaded,  if  the  pleadings 
have  not  been  directly  attacked.^ 


jury  to  a  passenger  by  reason  of  the 
sudden  starting  up  of  a  car  as  the 
passenger  was  leaving  it,  there  was  no 
broadening  of  the  issues  by '  the  use 
of  the  words  "without  any  warning" 
after  the  words  "sudden  start  or  jerk 
forward."  Schwanenfeldt  v.  Metropoli- 
tan St.  Ry.  Co.,  187  Mo.  App.  588,  174 
S.  W.   143. 

[b]  So  in  a  similar  case  it  was  held 
that  the  allegation  not  having  been 
limited  to  a  jerk  in  a  backward  direc- 
tion there  was  no  error  in  a  charge 
which  was  predicated  upon  a  jerk  in  a 
forward  direction.  Georgia  Ey.  &  Elec. 
Co.  V.  Gatlin,  142  Ga.  293,  82  S.  E.  888. 

[c]  Where  the  cause  of  action  is  for 
negligence  in  the  operation  of  an  elec- 
tric car  without  specification  of  the  par- 
ticulars, the  general  allegations  is  sufiS.- 
cient  to  warrant  an  instruction  on  un- 
lawful speed,  though  there  was  no  spe- 
cific allegation  of  negligence  based  on 
unlawful  speed.  Stadler  v.  Pacific  Elec. 
E.  Co.,  23  Cal.  App.  571,  138  Pac.  943, 
overruling  Cooper  v.  Los  Angeles  Term- 
inal E.  Co.,  137  Cal.  229,  70  Pac.  11,  so 
far  as  same  may  oeem  to  announce  a 
contrary  doctrine. 

96.  Keim  v.  Gilmore  &  P.  E.  Co.j  23 
Idaho  511,  131  Pac.  656;  Baird  v.  Sal- 
nave,  174  Mich.  409,  140  N.  W.  650. 

97.  See  infra,  VI,  C,  2,  d;  VI,  H, 
3,  d. 

98.  Gray  v.  Chicago,  etc.  E.  Co.,  90 
Neb.  795,  134  N.  W.  961;  Leland  v. 
Chamberlin,  56  Tex.  Civ.  App.  256,  120 
S.  W.  1040.  Compare  infra,  VI,  C,  2, 
a,  (III);  VI,  C,  3,  d. 

[a]  There  havin'g  been  two  counts 
one  of  which  was  dismissed,  there  was 
no  merit  in  the  contention  that  the 
court  erred  in  grouping  the  two  causes 
of  action  in  his  instructions.  Hahn  v. 
Lnmpa,  158  Iowa  560,  138  N.  W.  492. 


[b]  It  is  improper  to  charge  on  wil- 
ful and  wanton  injury  where  no  com- 
plaint of  wilful  injury  has  been  made 
and  counts  for  wanton  injury  have  been 
eliminated.  Birmingham  E.  L.  &  P. 
Co.  V.  Gonzalez  (Ala.),  61  So.  80. 

[c]  Where  the  complaint  charges 
gross  negligence  and  lack  of  ordinary 
care  in  separate  counts,  if  the  evidence 
has  no  reasonable  tendency  to  prove 
one  of  these  issues  it  should  not  be  sub- 
mitted to  the  jury.  Astin  v.  Chicago, 
M.  &  St.  P.  E.  Co.,  143  Wis.  477,  128 
N.  W.  265. 

99.  Where  evidence  wag  introduced 
which  raised  an  issue,  it  was  not  er- 
roneous for  the  court  to  charge  there- 
upon though  the  issue  was  not  relied 
upon,  in  the  absence  of  the  fact  being 
distinctly  called  to  the  court's  atten- 
tion. Patterson  v.  State,  124  Ga.  408,  52 
S    E.  534. 

Generally  as  to  duty  of  court  to  in- 
struct, see  supra,  III,  A,  2. 

1.  V.  S.— Morris  v.  Beach,  191  Fed. 
34,  111  C.  C.  A.  566.  Tenn. — Chesapeake 
etc.  Ey.  Co.  v.  Ctews,  118  Tenn.  52,  99 
S.  W.  368.  Wash. — Kirby  v.  Eainier 
Grand  Hotel  Co.,  28  Wash.  705,  69  Pac. 
378. 

[a]  Prejudice  Must  Appear. — The 
giving  of  an  instruction  not  applicable 
to  the  issues  is  not  reversible  error  "un- 
less it  is  apparent  that  it  probably  mis- 
led or  confused  the  jury  to  the  preju- 
dice of  the  complaining  party."  Payne 
V.  McCormick  Harvesting  Machine  Co., 
11  Okla.  318,  66  Pac.  287.  See  also 
Obenchain  v.  Incorporated  Town,  29 
Okla.  211,  116  Pac.  782. 

2.  Mudge  V.  Treat,  57  Ala.  1. 

[a]  If  deemed  bad  the  defendant 
should  have  demurred.  Miller  v.  Bal- 
thasser,  78  111.  302,  which  follows  Low 
V.  Getty,  18  111.  493,  holding  that  by 
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It  is  always  proper  to  refuse  to  give  an  instruction  not  based  on 
the  issues,^  as  where  charges  are  requested  upon  issues  involved  in 
pleas  to  which  demurrers  have  been  sustained,*  or  are  asked  upon 
issues  which  have  been  withdrawn.^ 

b.  In  Criminal  Prosecutions.^  —  The  rule  is  absolute  that  instruc- 
tions are  ground  for  reversal  which  will  permit  the  jury  to  convict 
of  an  offense  not  charged,'  and  it  is  always  permissible  to  refuse  to 
give  an  instruction  upon  issues  not  being  tried.*    It  is  reversible  error 


taking  issues  on  the  pleas,  they  are 
sustained  by  the  verdict  and  hence  it 
was  proper  to  instruct  thereon. 

[b]  Where  the  evidence  tends  to 
sustain  the  issues  as  made  by  the  an- 
swer the  defendant  is  entitled  to  in- 
structions thereon  though  the  defense 
was  not  well  pleaded,  in  the  absence  of 
a  direct  attack  upon  the  sufficiency  of 
the  answer  by  motion  or  demurrer. 
Secor  V.  Oregon  Improvement  Co.,  15 
Wash.  35,  45  Pac.  54. 

[c]  But  where  matters  of  evidence 
were  improperly  pleaded  over  objectlou 
the  court  said  it  could  not  but  be  pre- 
judicial to  state  the  issue  made  thereby 
especially  where  no  evidence  was  given 
in  support.  Morton  v.  Woods,  154  Iowa 
728,  135  N.  W.  400., 

3.  Ala. — Alabama  Consol.  C.  &  I.  Co. 
V.  Heald,  168  Ala.  626,  53  So.  162.  Conn. 
Purdy  V.  Watts,  88  Conn.  214,  90  Atl. 
936.  Fla. — Griffin  Bros.  Co.  v.  Win- 
field,  53  Fla.  589,  43  So.  687.  Ind. 
Prudential  Ins.  Co.  v.  Union  Trust  Co., 
105  N.  B.  505.  La.— Muscarelli  v. 
Hodge  Pence  Co.,  120  La.  335,  45  So. 
268.  Mass. — McDonough  v.  Almy,  218 
Mass.  409,  105  N.  E.  1012,  Ann.  Cas. 
1915D,  855.  Mich.— Beauerle  v.  Michi- 
gan Cent.  E.  Co.,  152  Mich.  345,  116  N. 
W.  424.  Vt. — ^Losasso  v.  Jones  Bros. 
Co.,  93  Atl.  266.  Va.— Norfolk  So.  Ey. 
Co.  V.  Crocker,  84  S.  E.  681. 

[a]  So  it  was  clearly  proper  to  re- 
fuse requests  based  on  the  premise  that 
the  complaint  was  one  in  tort,  when  in 
fact  it  was  in  contract.  Haynie  v.  Sites, 
56  Colo.  115,  138  Pac.  42. 

[b]  In  an  action  for  false  imprison-' 
ment,  etc.,  it  was  proper  to  refuse  a  re- 
quest based  upon  the  use  of  more  force 
than  necessary  where  the  declaration 
nowhere  alleged  the  use  of  excessive 
force.  Nay  v.  Dickinson,  182  Mich.  684, 
148  N.  W.  755. 

[c]  In  civil  action  for  assault,  both 
answer  and  evidence  being  a  denial  of 
the  assault,  it  is  not  error  to  refuse  de- 
fendant's request  for  an  instruction  on 
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the  subject  of  justifiable  assault.  Evert- 
son  V.  McKay,  124  Minn.  260,  144  N. 
W.  950. 

[d]  In  a  negligence  case,  it  was 
proper  to  refuse  an  instruction  based 
upon  defendant's  duty  to  keep  a  look- 
out where  no  such  duty  was  alleged. 
McNeill  V.  Atlantic  Coast  Line  E.  Co., 
167  N.  C.  390,  83  S.  E.  704. 

4.  Western  Union  Tel.  Co.  V.  Ben- 
son, 159  Ala.  254,  48  So.  712. 

[a]  "A  litigant  has  no  right  to  re- 
quire a  jury  to  go  through  all  the 
pleadings  in  a  case  like  this,  and  to  sort 
out  those  as  to  which  demurrers  were 
sustained,  and  those  a's  to  which  they 
were  overruled,  and  to  say  whether 
this  one  or  that  one  was  proved."  Mut- 
ual Life  Ins.  Co.  v.  Witte  (Ala.),  67 
So.  263. 

5.  U.  S.— Toledo,  St.  L.  etc.  E.  Co. 
V,  Kountz,  168  Fed.  832,  94  C.  C.  A. 
244.  Ark.— St.  Louis  I.  M.  &  S.  Ey.  v. 
Ozier,  86  Ark.  179,  110  S.  W.  593,  17  L. 
E.  A.  (N.  S.)  327.  Tex.— Texas  &  N. 
O.  E.  Co.  V.  McCoy,  54  Tex.  Civ.  App. 
278,  117  S.  W.  446. 

6.  Compare  infra,  VI,  K. 

7.  Shuffield  v.  State,  62  Tex.  Grim. 
556,  138  S.  W.  402. 

[a]  It  is  reversible  error  to  charge 
in  respect  to  acts  not  forbidden  in  the 
statute  under  which  defendant  was  in- 
dicted. Trozzo  V.  People,  51  Colo.  323, 
117  Pac.  150. 

[b]  So  where  defendant  is  charged 
with  forging  and  uttering  with  intent 
to  defraud  a  certain  named  person,  it 
is  reversible  error  to  instruct  that  he 
may  be  found  guilty  in  finding  intent 
to  defraud  another  person.  \  Waller  v. 
State,  103  Miss.  635,  60  So.  725. 

[c]  Where  the  information  for 
keeping  a  disorderly  house  did  not  al- 
lege sales  of  liquor  on  Sunday,  there  is 
no  error  to  refuse  to  instruct  on  the 
effect  of  sales  on  Sunday.  Johnson  v. 
State  (Tex.  Crim.),  153  S.  W.  875. 

8.  U.  S. — O'Leary  v.  United  States, 
158  Fed.  796,  86  C.  C.  A.  56.    Fla.— Tel-. 
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to  give  a  misleading  instrlietion  on  a  defense  not  raised.® 

2.  Stating  the  Issues.  —  a.  Bight  or  Duty  To  State.^"  —  It  may- 
be conceded  that  it  is  always  entirely  proper  for  the  trial  court  to 
state  to  the  jury  the  issues  to  be  determined  by  them.^'^  Under  some 
statutes  it  is  compulsory  upon  the  court  to  submit  the  issues,^^  and 
even  where  the  statute  does  not  in  terms  so  provide,  it  has  been  held 
to  be  the  duty  of  the  court  to  state  the  issues  to  the  jury  if  the  issues 
are  complicated  or  involved.'^-' 

Where  there  are  no  written  pleadings  the  court  should  frame  issues 
from  the  evidence.^*  But  where  it  does  not  prejudice  the  complaining 
party,  a  refusal  to  state  the  issues  is  not  reversible  error.^* 


fair  V.  state,  58  Fla.  110,  50  So.  573. 
La.— State  v.  Caron,  118  La.  349,  42  So. 
960.  Minn. — State  v.  Ronk,  91  Minn. 
419,  98  N.  W.  334.  Neb.— Stevens  v. 
State,  84  Neb.  759,  122  N.  W.  58.  N.  D. 
State  V.  Hunskor,  16  N.  D.  420,  114  N. 
W.  996.  Pa.— Com.  v.  Mitchka,  209  Pa. 
274,  58  Atl.  474.  S.  C— State  v.  Wal- 
drop,  73  S.  C.  60,  52  S.  E.  793.  Wash. 
State  V.  Swing,  67  Wash.  395,  121  Pac. 
834. 

[a]  So  where  the  court  had  with- 
drawn a  count  it  properly  refused  in- 
structions bearing  thereon.  State  v. 
Mitton,  37  Mont.  366,  96  Pac.  926,  127 
Am.   St.   Eep.    732. 

9.  The  court  charged  a  wrong  rule 
on  alibi  and  defendant  had  not  claimed 
an  alibi.  People  v.  Lukoszus,  242  111. 
101,  89  N.  E.  749. 

10.  See  also  supra,  HI,  A,  2. 

11.  Cody  V.  Market  St.  E.  Co.,  148 
Cal.  90,  82  Pac.  666. 

12.  "This  court  has  frequently  said 
that  the  provisions  of  code  in  regard 
to  submitting  issues  'arising  upon  the 

-  pleadings'  are  mandatory."  Burton  v. 
Eosemary  Mfg.  Co.,  132  N.  C.  17,  43  S. 
E.  480. 

13.  "Our  statute  does  not  in  spe- 
cific terms  require  the  court  to  state 
the  issues  to  the  jury,  but  that  duty 
may  no  doubt  be  implied,  when  neces- 
sary to  a  fair  and  intelligent  consider- 
ation of  the  cause  by  the  jury,  from 
the  statutory  requirement  that  'before 
the  argument  of  the  case  is  begun,  the 
court  shall  give  such  instructions  upon 
the  law  to  the  jury  as  may  be  neces- 
sary.' (Eev.  Stat.  1899,  Sec.  3644.) 
We  suppose  it  to  be  proper  in  all  jury 
trials  in  the  district  court  for  the  court 
to  concisely  and  plainly  state  to  the 
jury  what  the  issues  are  in  the  case, 
and,  when  the  issues  are  numerpus  or 


complicated,  or  involved  in  intricate 
averment  not  easily  understood  by  the 
ordinary  juryman,  such  a  statement  may 
be  necessary  to  bring  the  questions  of 
fact  to  be  decided  within  the  clear 
comprehension  of  the  jury."  Wallace 
V.  Skinner,  15  Wyo.  233,  249,  88  Pac. 
221. 

[a]  "We  have  held  in  Lambert  v. 
La  Conner  T.  and  T.  Co.,  37  Wash.  113, 
79  Pac.  608,  that  it  was  not  error  for 
the  court  to  fail  to  state  the  issues  to 
the  jury,  where  the  issues  were  simple, 
and  the  instructions  as  a  whole  clearly 
submitted  the  controversy  to  the  jury. 
But  in  a  case  of  this  character,  with  the 
mass  of  conflicting  testimony  shown  by 
this  record,  the  relevant  and  the  irrele- 
vant matter  upon  which  the  witnesses 
were  examined,  we  think  it  was  the 
duty  of  the  court  to  make  a  plain  and 
concise  statement  to  the  jury  of  what 
the  triable  issues  were,  to  aid  them  in 
determining  the  only  controversy  they 
were  called  upon  to  determine."  Hoff- 
man V.  Watkins,  78  Wash.  118,  138 
Pac.  664.  See  also  Peterson  v.  Arland, 
79  Wash.  679,  141  Pac.  63. 

14.  Coxe  V.  Singleton,  139  N.  C.  361, 
51    S.    E.    1019. 

15.  In  Cody  v.  Market  St.  E.  Co., 
148  Cal.  90,  82  Pac.  666,  the  court  re- 
fused to  reverse  for  a  failure  to  give 
an  instruction  purporting  to  be  a  state- 
ment of  what  plaintiff  alleged  in  her 
complaint  and  what  defendant  denied 
saying:  "The  issues  made  by  the 
pleadings  were  exceedingly  simple, 
there  was  apparently  no  dispute  be- 
tween the  parties  as  to  what  they  were, 
and  presumably,  in  the  absence  of  any- 
thing to  the  contrary  in  the  record, 
they  had  been  correctly  stated  to  the 
jury  by  counsel."  To  the  same  effect 
Wallace  v.  Skinner,  15  Wyo.  233,  88 
Pac.  221. 
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b.  Manner  of  Stating.  —  (I.)  Sufficiency  in  General.  —  If  the  real  is- 
sue be  pointed  out  to  the  jury  the  judgment  will  not  be  disturbed 
merely  because  some  particular  mode  of  presenting  the  issue  was  not 
followed,"  for  all  a  party  can  require  is  that  his  case  be  fairly  and 
fully  presented.^''  It  is  not  necessary  to  specifically  state  the  issues 
as  a  preface  to  the  instructions.^* 

(II.)  stating  all  in  One  Paragraph.is  —  It  is  not  necessary  to  present 
all  the  issues  in  one  instruction,  or  in  one  section  of  the  charge,^"  for 


16.  Path  V.  Thompson,  58  N.  J.  L. 
180,  33  Atl.  391.  See  also  Post  Pub. 
Co.  V.  Peck,  199  Fed.  6,  120  C.  C.  A. 
1.     Compare  supra.  III,  E,  4;  VI,  F. 

[a]  Where  the  issues  have  been  so 
presented  that  the  party  has  not  been 
deprived  of  an  opportunity  to  present 
any  contention  of  his,  he  cannot  com- 
plain simply  because  certain  language 
was  not  used.  Gallimore  v.  Grubb,  156 
N.  C.  575,  72  S.  E.  628;  Roberts  v.  Bald- 
win, 155  N.  C.  276,  71  S.  E.  319. 

17.  Mich.— Van  Orman  v.  Lake 
Shore,  etc.  E.  Co.,  152  Mich.  185,  115 
N.  W.  968.  Okla.— McMaster  v.  City 
Nat.  Bank,  23  Okla.  550,  101  Pac.  1103, 
138  Am.  St.  Eep.  831.  Wash.— Lam- 
bert V.  LaConner,  etc.  Co.,  37  Wash. 
113,  'f9  Pac.  608. 

fa]  "The  issues  submitted  were 
such  as  enabled  the  parties  to  present 
every  phase  of  the  contention,  and  when 
such  is  the  case  no  objection  thereto 
can  be  sustained  either  for  issues  sub- 
mitted or  for  refusing  to  submit  other 
or  different,  issues."  Coley  v.  States- 
ville.  121  N.  C.  301,  315,  28  S.  E.  482. 
See  also  Barefoot  v.  Lee,  168  N.  C.  89, 
83  S.  E.  247. 

18.  Galveston,  etc.  E.  Co.  v.  Hitz- 
felder,  24  Tex.  Civ.  App.  318,  66  S. 
W.  707,  following  T.  &  P.  E.  Co.  v. 
Tankersley,  63  Tex.  57. 

[a]  "The  issues  were  simple  and 
we  think  from  the  instructions  as  a 
whole,  the  controversy  to  be  tried  was 
made  clear  to  the  jury."  Lambert  v. 
LaConner,  etc.  Co.,  37  Wash.  113,  79 
Pac.  608.  See  also  Peterson  v.  Arland, 
79  Wash.  679,  141  Pac.  63. 

[b]  The  court  is  not  required  to 
make  any  preliminary  statement  in  its 
charge  to  the  jury.  Hamilton  v.  State 
(Tex.  Civ.  App.),  152  S.  W.  1117. 

19.  Instructions  to  be  read  as  a 
whole,  see  infra,  XIII,  B. 

Necessity  of  telling  jury  in  each 
paragraph  that  finding  must  be  based 
on  evidence,  see  infra,  VI,  H,  3,  a,  (II). 
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20.  m.— Catholic  Order  of  Forest- 
ers V.  Fitz,  181  111.  206,  54  N.  E.  952, 
following  Judy  v.  Sterrett,  153  111.  94, 
38  N.  E.  633.  See  also  Amsler  v. 
Bruner,  173  111.  App.  337.  la.— Hara- 
don  V.  Sloan,  157  Iowa  608,  138  N.  W. 
556;  Timins  v.  Chicago,  E.  I.  &  P.  E. 
Co.,  72  Iowa  94,  33  N.  W.  379.  Mo. 
State  ex  rel.  Eobertson  t?.  Hope,  102  Mo. 
410,  14  S.  W.  985.  Mont.— Allen  v. 
Bear  Greek  Coal  Co.,  43  Mont.  269,  115 
Pac.  673.  Okla. — Morris  v.  Territory,  1 
Okla.  Orim.  617,  99  Pac.  760,  101  Pae. 
111.  Tex. — Anderson  v.  Crow  (Tex. 
Civ.  App.),  151  S.  W.  1080.  Wash. 
Morran  v.  Chicago,  M.  &  P.  S.  E.  Co., 
70  Wash.  114,  126  Pae.  73.  W.  Va. 
Jaeger  v.  City  E.  Co.,  72  W.  Va.  307, 
78  S.  E.  59. 

[a]  So  where  the  court  is  charging 
upon  false  representations  which  would 
avoid  a  sale  it  is  not  necessary  to 
charge  in  each  instruction  that  the 
representation  must  relate  to  some  sub- 
stantial or  material  matter  or  thing. 
The  court  did  so  charge  in  one  in- 
struction and  distinctly  told  the  jury 
they  must  consider  all  the  paragraphs 
together.  Smith  v.  Columbus  Buggy 
Co.,  40  Utah  580,  123  Pac.  580. 

[b]  So  in  Majestic  Life  Assur.  Co. 
v.  Tuttle  (Ind.  App.),  107  N.  E.  22,  ap- 
plying this  principle  the  court  says: 
"This  instruction  was  applicable  to  at 
least  a  portion  of  the  evidence  in  the 
case.  It  is  not  a  mandatory  instruc- 
tion and  does  not  bear  that  construc- 
tion. It  is  quite  apparent  that  the 
court  did  not  intend  therein  to  instruct 
the  jury  upon  all  matters  of  law  neces- 
sary for  the  information  of  the  jury, 
and  as  to  the  particular  matters  re- 
ferred to  the  law  was  correctly  stated." 

[c]  If  the  case  has  been  fuUy  sub- 
mitted "it  would  be  beside  the  mark 
til  stop  to  inquire  whether  it  was  done 
by  one  instruction  or  by  more  than 
one."  Higgins  v.  Whitmore,  116  Va. 
414,   82  S.  B.   180. 
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this  is  not  only  unnecessary  but  practically  impossible.^^  So  if  the 
instruction  correctly  states  the  law  applicable  to  its  subject-matter  and 
is  defective  only  in  the  sense  that  it  does  not  also  cover  other  matters 
in  the  case  it  may  properly  be  given,^^  leaving  other  matters  to  be 
discussed  in  other  portions  of  the  eharge.^^  After  having  once  set 
the  issues  out  with  sufficient  particularity  the  court,  in  subsequent 
portions  of  his  charge  may  refer  to  the  issues  in  general  terms. ^* 

(III.)  On  Withdrawal  of  Issues. —  As  has  been  elsewhere  shown  an  in- 
struction cannot  be  given  on  an  issue  that  has  been  withdrawn.^^  As 
a  preliminary  to  withdrawing  part  of  the  issues  the  court  may  state 
aU  the  issues  to  the  jury.^"  However,  care  must  be  exercised  in  doing 
this  to  make  it  clearly  appear  to  the  jury  just  what  issues  are  with- 
drawn and  what  are  left  for  their  determination.^^ 

(IV.)  Conformity  to  Pleadings. —  It  is  sufficient  to  state  in  a  concise 
manner  the  issue  as  made  by  a  pleading  without  quoting  its  exact 
language,^^  or  setting  out  the  evidentiary  facts  pleaded.^^  It  should 
be  clear,  however,  whether  the  instruction  relates  to  the  whole  pleading 


21.  International,  etc.  E.  Co.  V.  Braz- 
zU,  78  Tex.  314,  14  S.  W.  609. 

[a]  "This  obviously  cannot  be 
done."  Missouri  Val.,  etc.  Co.  v.  Bal- 
lard, 53  Tex.  Civ.  App.  110,  116  S.  W. 
93. 

[b]  "It  is  often  difficult  to  frame 
a  single  instruction  which'  shall  em- 
brace all  the  phases  of  a  complicated 
case,  but  this  is  generally  unneces- 
sary." Chicago,  E.  I.  &  P.  Ey.  Co.  v. 
Groves,  56  Kan.  601,  611,  .44  Pac.  628. 

22.  Jaeger  v.  City  E.  Co.,  72  W.  Va. 
307,  78  S.  E.  59;  Ehoades  v.  Chesapeake 
etc.  E.  Co.,  49  W.  Va.  494,  39  S.  E.  209, 
87  Am.  St.  Eep.  826,  55  L.  E.  A.  170. 

23.  New  V.  Jackson,  50  Ind.  App. 
120,  95  N.  E.  328. 

[a]  It  did  not  appear  that  the  court 
did  not  elsewhere  in  his  charge  prop- 
erly submit  the  question  omitted  in  the 
instructions  complained  of.  Jackson  v. 
State,  134  Ga.  473,  68  S.  E.  71. 

24.  Scott  V.  Prove  City,  14  Utah  31, 
45  Pac.  1005. 

[a]  Having  in  one  instruction  given 
in  detail  the  conditions  under  which 
the  doctrine  of  last  clear  chance  is 
applicable,  another  instruction  is  not 
errone'ous  which  refers  to  the  doe- 
trine  but  does  not  elaborate.  Cleve- 
land, etc.  E.  Co.  V.  Champe,  55  Ind. 
App.  243,  102  N.  E.  868. 

25.  See  supra,  VI,  C,  1. 

26.  "This  method  may  result  in 
clearness  to  the  mind  of  the  jurors  as 
to  what  things  are  eliminated  and  what 


things  remain."  McDivitt  v.  Des 
Moines  City  E.  Co.,  141  Iowa  689,  118 
N.  W.  459. 

27.  So  where  the  trial  court,  instead 
of  immediately  following  the  complete 
statement  of  the  issues  as  made  by  the 
pleadings,  gave  three  unnecessary  and 
in  part  erroneous  instructions,  and  then 
in  the  fourth  instruction  informed  the 
jury  what  issues  were  to  be  submitted 
to  them,  the  judgment  was  reversed. 
"The  natural  effect  of  such  interjec- 
tion was  to  leave  the  impression  on  the 
minds  of  the  jurors  that  all  the  issues 
previously  stated  were  to  be  submit- 
ted." McDivitt  V.  Des  Moines  City  E. 
Co.,  141  Iowa  689,  698,  118  N.  W.  459. 
Compare  infra,  VI,  C,  2,  d. 

28.  Murphey  v.  Virgin,  47  Neb.  692, 
66  N.  W.  652. 

29.  Cooke  v.  Plaisted,  176  Mass.  374, 
57  N.  E.  687;  Murphey  v.  Virgin,  47 
Neb.  692,  66  N.  W.  652.  Compare,  infra, 
VI,   C,   2,   d. 

[a]  "When  fairly  and  exhaustively 
done  it  may  be  helpful  to  the  jury,  but 
the  view  of  the  court  is  so  liable  to 
differ  from  that  of  counsel  as  to  what 
are  the  most  salient  and  important 
elements  of  the  latter 's  contention 
that  any  attempt  in  this  direction  is 
liable  to  be  the  subject  of  criticism  as 
having  submitted  or  subordinated  the 
things  upon  which  he  most  confidently 
relies."  Duthey  v.  State,  131  Wis. 
178,  111  N.  W.  222,  10  L.  E.  A.  (N. 
S.)    1032. 
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or  to  a  particular  part  or  division  thereof.''"  It  is  unnecessary  to 
specifically  charge  the  issue  as  made  by  the  pleadings,^^  or  to  refer 
to  matters  not  properly  put  in  issue.^^ 

The'  fact  that  the  same  issues  are  made  in  different  portions  or 
divisions  of  the  pleadings  does  not  require  that  they  be  stated  twice 
in  the  instructions.^^  But  where  separate  defenses  have  been  pleaded 
the  court  should  state  the  issues  made  by  each  separately.^* 

(V.)  Referring  to  Pleadings.  —  Most  courts  hold  that  it  is  not  suffi- 
cient to  merely  refer  to  the  pleadings  in  a  civil  case,^^  or  to  the  in- 
dictment in  a  criminal  prosecution,^^  as  this  amounts  to  letting  the 
jury  determine  what  the  issues  are.^'    Especially  where  the  pleadings 


30.  An  instruction  is  misleading 
where  it  cannot  be  determined  whether 
the  court  designed  it  to  be  confined  to 
the  common  counts  or  to  extend  to  the 
whole  declaration.  Given  v.  Clarron,  15 
Md.  502. 

31.  It  is  not  necessary  to  refer  spe- 
cifically to  the  negligence  charged  in 
the  declaration  where  the  state  of  the 
evidence  is  such  that  the  jury  could 
not  have  understood  any  other  negli- 
gence than  that  charged  was  intended. 
Cleveland,  etc.  E.  Co.  v.  Surrells,  115 
111,  App.  615. 

iiimiting  Instructions  to  Issues. — See 
supra,  VI,  C,  1. 

Issnes  made  by  evidence  admitted 
without  objection  and  instructions 
thereon,  see  the  title  "Objections  and 
Exceptions." 

32.  See  supra,  VI,  C,  1. 

[a]  Where  special  denials  were  not 
properly  pleaded,  the  court  is  war- 
ranteo  in  merely  stating  generally  that 
defendant  denies  the  allegations  of  the 
complaint  without  setting  out  the 
particular  issues  raised  by  the  special 
denials.  Hess  v.  Hayes,  146  Iowa  620, 
125  N.  W.  671. 

33.  Eichmond  Bros.  v.  Sundburg  & 
Co.,  77  Iowa  255,  42  N.  W.  184,  where 
the  third  division  of  the  answer  made 
substantially  the  same  issues  as  the 
second  division  and  were  therefore  cov- 
ered by  the  instructions  relating  to  the 
latter.  See  also  Boerner  Fry  Co.  v. 
Mucci,  158  Iowa  315,  138  N.  W.  866, 
where  it  was  held  a  defendant  could 
not  complain  because  the  court  did  not 
in  its  instructions  distinguish  between 
his  affirmative  defense  and  his  counter- 
claim. 

34.  Baldwin  v.  Self,  52  Tex.  Civ. 
App.  509,  114  S.  W.  427. 

35.  Ala.— Citizens'  Light,  H.  &  P. 
Co.  V.  Lee,  182  Ala.  561,   62   So.   199. 
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la. — Stephens  v.  Brill,  159  Iowa  620,  140 
N.  W.  809,  following  Lindsay  v.  Des 
Moines,  68  Iowa  368,  27  N.  W.  283. 
Kan. — Kansas  City,  etc.  E.  v.  Dalton, 
60  Kan.  799,  72  Pac.  209;  Stevens  v. 
Maxwell,  65  Kan.  835,  70  Pac.  873; 
Railroad  Co.  v.  Bagan,  64  Kan.  421,  67 
Pac.  887.  Mo. — Jaffi  v.  Missouri,  etc. 
E.,  205  Mo.  450,  103  S.  W.  1026;  Small 
V.  Polar  Wave  lee  &  P.  Co.,  179  Mo. 
App.  456,  162  S.  W.  709;  Smith  v. 
Means,  170  Mo.  App.  158,  155  S.  W.  454; 
Sinnamon  v.  Moore,  161  Mo.  App.  168, 
142  S.  W.  494.  Ohio.— Baltimore,  etc. 
E.  Co.  V.  Lookwood,  72  Ohio  St.  586,  74 
N.  E.  1071.  Tenn. — Railway  Co.  v.  Lee, 
90  Tenn.  570,  18  S.  W.  268. 

[a]  It  is  "a  practice  which  should 
not  be  encouraged."  Bvansville  Gas 
&  E.  L.  Co.  1/."  Robertson,  55  Ind.  App. 
353,   100   N.  E.   689. 

36.  Instruction  on  the  elements  of 
the  crime  should  not  be  merely  by  ref- 
erence to  the  indictment.  Territory  v. 
Baca,  11  N.  M.  559,  71  Pac.  460. 

[a]  The  jury  should  not  be  merely 
referred  to  the  indictment  without  any 
attempt  to  explain  or  define  the  crime. 
Holt  V.  State,  5  Ga.  App.  184,  62  S.  B. 
992. 

[b]  That  the  result  is  a  long  In- 
struction does  not  affect  the  *ule  that 
the  instructions  should  not  refer  the 
jury  to  the  pleadings.  Jaffi  v.  Missouri, 
etc.  E.  Co.,  205  Mo.  450,  103  S.  W. 
1026. 

37.  Baltimore,  etc.  E.  Co.  v.  Lock- 
wood,  72  Ohio  St.  586,  74  N.  B.  1071; 
Wallace  v.  Skinner,  15  Wyo.  233,  88 
Pac.  221. 

[a]  "It  is  a  well-settled  rule  that 
the  court  cannot  submit  to  the  jury 
the  question  what  are  the  issues  made 
by  the  pleadings,  but  must  state  the 
issues  to   them,  when  it  becomes  ma- 
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are  prolix,  voluminous,  or  involved,  is  the  practice  to  be  condemned.^' 
But,  in  at  least  one  jurisdiction  the  practice,  though  criticised,  is  per- 
mitted, provided  that  no  question  of  law  be  thereby  submitted.^' 

A  distinction  has  been  drawn  between  referring  to  the  pleadings  for 
the  issue  and  referring  to  them  for  a  narration  of  the  facts.*" 

Effect.  —  It  has  been  held  that  the  mere  failure  to  define  the  issues 
save  by  referring  to  the  pleadings  is  reversible  error,*^  though  it  would 
seem  that  reversal  should  follow  only  where  the  complaining  party  may 
have  been  prejudiced  thereby.*^  But  it  is  prejudicial  error  where  the 
pleadings  are  prolix  and  liable  to  be  misleading.*^  And  even  where 
the  practice  is  permitted  it  is  reversible  error  if  the  averments  of  the 


terial  to  do  so."  Fleisehmann  v.  Miller, 
38  Mo.  App.  177. 

[b]  A  request  Is  properly  refused 
which  leaves  it  to  the  jury  to  deter- 
mine from  the  pleadings  what  the  issue 
is.  Ala.— Citizens '  Light,  H.  &  P.  Co. 
V.  Lee,  182  Ala.  561,  62  So.  199;  West- 
ern Union  Tel.  Co.  v.  Northcutt,  158 
Ala.  539,  48  So.  553,  132  Am.  St.  Eep. 
38.  HI. — Eosinski  v.  Burton,  163  111. 
App.  162.  Mo. — Smith  v.  Means,  170 
Mo.  App.  158,  155  S.  W.  454,  following 
Sinnamon  v.  Moore,  161  Mo.  App.  168, 
142  S.  W.  494.  Tex. — Southern  Badge 
Co.  V.  Smith  (Tex.  Civ.  App.),  141  S. 
W.  185. 

38.  Stevens  v.  Maxwell,  65  Kan.  835, 
70  Pae.  873. 

39.  In  Illinois  the  practice  is  per- 
mitted but  in  Smith  v.  Chicago  City  Ey. 
Co.,  169  111.  App.  570,  the  court  says: 
"However  much  we  may  regret  that  a 
■reference  to  the  declaration  or  state- 
ment of  claim  in  an  instruction  has 
been  approved  by  our  supreme  court, 
it  is  nevertheless  an  established  prac- 
tice and  we  must  recognize  it."  See 
also  Maclde  v.  Webster  Mfg.  Co.,  175 
111.  App.  385,  following  Kirk  &  Co.  v. 
Jajko,  224  111.  338,  79  N.  E.  577. 

[a]  "The  practice  of  referring  the 
jury  to  the  declaration  to  ascertain  the 
issues  involved  is  not  to  '  be  com- 
mended." Eosinski  v.  Burton,  163  111. 
App.  162,  citing  Wasehow  v.  Kelly  Coal 
Co.,  245  111.  516,  92  N.  E.  303.  See  also 
Dickson  V.  Swift  Co.,  238  111.  62,  87 
N.  E.  59 ;  Fraternal  Army  v.  Evans,  215 
111.  629,  74  N.  E.  689;  Pittsburg,  etc. 
Ey.  Co.  V.  Kinnare,  203  111.  388,  67  N. 
E.  826;  Illinois  Cent.  E.  Co.  •;;.  King, 
179  111.  91,  53  N.  E.  552,  70  Am.  St. 
Eep.  93. 

40.  Marion  v.  Chicago,  etc.  E.  Co., 
64  Iowa  568,  21  N.  W.  86. 


41.  Eailway  Co.  v.  Lee,  90  Tenn. 
570,  18  S.  W.  268.  See  also  Small  v. 
Polar  Wave  Ice  &  E.  Co.,  179  Mo.  App. 
456,  162  S.  W.  709. 

42.  In  Evansville  Gas  &  E.  L.  Co. 
V.  Eobertson,  55  lud.  App.  353,  100  N. 
E.  689,  the  court  while  criticising  the 
practice  says:  "We 'are  not  able  to 
see  that  the  appellant  was  harmed 
thereby  in  this  case." 

[a]  Where  the  jury  were  instructed 
to  find  for  the  plaintiff  if  they  believed 
' '  defendant  committed  the  acts  charged 
in  the  petition"  the  court  reversed  a 
judgment  for  plaintiff,  because  by  re- 
ferring the  jury  to  the  pleadings  when 
some  of  the  acts  complained  of  had  not 
been  proved  may  have  prejudiced  de- 
fendant. Eemmler  v.  Shenuit,  15  Mo. 
App.  192.  But  compare  Small  v.  Polar 
Wave  lee  &  F.  Co.,  179  Mo.  App.  456, 
162  S.  W.  709,  where  the  mere  giving 
seems  to  have  been  considered  rever- 
sible error. 

[b]  Where  the  instructions  merely 
referred  to  the  pleadings  and  did  not 
tell  the  jury  what  the  material  alle- 
gations were,  the  court  refused  to  re- 
verse because  the  pleadings  contained 
no  immaterial  matter  and  were  "more 
than  ordinarily  brief  and  explicit." 
City  of  South  Omaha  v.  Euthjen,  71 
Neb.  545,  99  N.  W.  240,  following  Mur- 
ray V.  Burd,  65  Neb.  427,  91  N.  W.  427. 

43.  Kansas  Cityj  etc.  E.  v.  Dalton, 
66  Kan.  799,  72  Pac.  209;  Stevens  v. 
Maxwell,  65  Kan.  835,  70  Pac.  873. 

[a]  It  is  reversible  error  to  leave 
"the  jury  to  grope  around  through  the 
technical  and  often  verbose  allegations 
of  the  pleadings  to  find  the  real  points 
of  controversy  in  the  case.  When  there 
is  but  a  single  issue,  which  is  tersely 
stated,  this  might  not  be  prejudicial  to 
the  parties;   but  in  almost  every  case 
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declaration  are  insufficient,**  or  if  the  jury  are  required  to  determine 
a  question  of  law  as  to  what  are  the  material  allegations.*^ 

Error  cannot  be  predicated  upon  the  mere  submitting  of  the  plead- 
ings to  the  jury  where  the  issues  are  explained  in  other  instructions,*" 
especially  where  the  complaining  party  submitted  instructions  which 
were  given  and  did  not  ask  for  anything  further  on  the  issues.*' 

(VI.)  Reading  Pleadings  to  Jury. —  JSven  if  not  strictly  forbidden  it  is 
considered  a  bad  practice  to  copy  the  pleadings  at  length  into  the 
instructions,  or  to  read  them  to  the  jury,**  for  it  tends  to  confuse  if 
not  to  -  prejudice  the  jury.*^  The  practice  is  permitted,  however,  in 
some  jurisdictions.^" 


there  are  intricacies  ■wMch  the  jury, 
from  laclc  of  legal  knowledge  and  ex- 
perience, cannot  unravel  without  the 
assistance  of  the  court. ' '  Baltimore  & 
Ohio  R.  Co.  V.  Lockwood,  72  Ohio  St. 
586,  74  N.  E.  1071. 

44.  It  being  contended  that  it  was 
error  to  incorporate  the  declaration  Toj 
reference  to  it  the  coui?t  says  the  criti- 
cism is  not  well  taken  where  there  was 
no  complajnt  as  to  the  sufficiency  of  the 
averments.  Mengelkamp  v.  Consolidated 
Coal  Co.,  173  111.  App.  370.  See  also 
Wasehow  v.  Kelly  Coal  Co.,  245  111.  516, 
92  N.  E.  303;  Kirk  &  Co.  v.  Jajko,  224 
111.  338,  79  N.  E.  577. 

45.  Dickson  v.  Swift  &  Co.,  238  111. 
62,  87  N.  E.  59.  See  also  Pittsburg, 
etc.  Rt.  Co.  V.  Kinnare,  203  HI.  388,  67 
N.  E.  826. 

46.  Neb. — ^Larson  v.  Chicago,  etc.  R. 
Co.,  89  Neb.  247,  131  N.  W.  201.  Tex. 
Freeman  v.  McElroy  (Tex.  Civ.  App.), 
149  S.  W.  428.  Wash.— Morran  v.  Chi- 
cago, M.  &  P.  S.  E.  Co.,  70  Wash.  114, 
126  Pae.  73. 

47.  Ereeman  v.  McElroy  (Tex.  Civ. 
App.),  149  S.  W.  428. 

48.  The  "practice  of  copying  a  com- 
plaint .  .  .  should  not  be  encouraged, 
we  are  not  able  to  say  that  appellant 
was  harmed  thereby  in  this  ease." 
Evansville  Gas  &  E.  L.  Co.  v.  Robert- 
son, 55  Ind.  App.  353,  100  N.  E.  689. 
Compare  New  v.  Jackson,  50  Ind.  App. 
120,  95  N.  E.  328. 

[a]  "The  practice  of  the  trial 
judges  of  reading  the  pleadings  to  the 
jury  as  a  part  of  their  instructions 
was  criticised  and  disapproved  in  Matt- 
son  V.  Railway  Co.,  98  Minn.  296,  108 
N.  W.  517  and  again  in  Korby  v.  Chea 
ser,  98  Minn.  509,  108  N.  W.  520.  We 
take  occasion  to  again  disapprove  of 
the  practice."  Savino  v.  Grif&n  Wheel 
Co.,  118  Minn.  290,  136  N.  W.  876. 
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[b]  "The  trial  judge  would  have 
observed  a  more  correct  practice  had 
he  not  delivered  the  pleadings  to  the 
jury  with  a  written  instruction  that 
"these  pleadings  constitute  the  issues 
in  the  case."  Larson  v.  Chicago,  etc. 
E.  Co.,  89  Neb.  247,  131  N.  W.  201. 

[e]  In  Ereeman  v.  McElroy  (Tex. 
Civ.  App.),  149  S.  W.  428,  citing  a  long 
line  of  Texas  cases,  it  is  said  in  effect 
that  while  not  necessarily  reversible 
error  it  is  not  a  commendable  practice. 
See  also  Houston  Elec.  Co.  v.  Nelson, 
34  Tex.  Civ.  App.  72,  77  S.  W.  978. 
Compare  Lisle-Dunning  Const.  Co.  v. 
McCall  (Tex,  Civ.  App.),  167  S.  W.  810, 
where  error  was  assigned  -because  the 
charge  copied  part  of  the  petition.  The 
court  says:  "There  is  no  merit  what- 
ever in  the  assignment  of  error.  .  .  . 
While  it  may  not  be  necessary  to  make 
a  preliminary  statement  of  the  issues 
raised  by  the  pleadings,  it  has  never 
been  held  that  it  was  eror  to  state  the 
issues. ' ' 

[d]  It  is  generally  held  not  good 
practice.  The  statute  •  does  not  forbid 
it  and  the  practice  is  quite  common. 
Wallace  v.  Skinner,  15  Wyo.  233,  88 
Pac.  221. 

49.  Savino  v.  Griffin  Wheel  Co.,  118 
Minn.  290,  136  N.  W.  876. 

50.  "The  court  if  it  had  seen  fit 
might  have  read  the  pleadings  to  the 
jury,  or  it  might  have  stated  them  in 
a  concise  way  as  it  did."  Wiest  v. 
Coal  Creek  E.  Co.,  42  Wash.  176,  84 
Pac.  725. 

[a]  "There  was  nothing  improper 
in  the  court's  reading  the  pleadings  to 
the  jury,  that  they  Mght  know  the 
real  issue  in  the  case."  Baltzer  v.  Chi- 
cago, etc.  R.  Co.,  89  Wis.  257,  60  N.  W. 
716. 

[b]  Commenting  on  a  portion  of  the 
charge  the  court  says  it  was  "unobjeo- 
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Effect.  —Where  the  practice  is  permissible,  the  complaining  party 
cannot  base  error  upon  the  fact  that  the  court  adopted  his  pleading.^^ 
Where  the  practice  has  merely  been  condemned  as  not  being  a  good 
one  some  actual  prejudice  must  appear  ;°^  nor  can  a  party  complain 
where  he  has  consented  thereto.^^  So  where  the  court  correctly  states 
the  issues  the  mere  fact  that  he  read  them  in  part  from  the  pleadings 
is  not  reversible  error.^* 

e.  Misstatement  of  Issues?^  —  In  stating  the  allegations  of  plead- 
ings the  charge  should  always  give  their  substance  correctly,®^  but  a 
mere  misstatement  is  not  necessarily  reversible  error,°'  as  where  there 
is  only  a  trivial  inaccuracy .^^    But  a  refusal  to  correct  his  misstatement 


tionable,  as  it  seems  to  have  been  in 
the  exact  words  of  the  plaintiff's  dec- 
laration, and  was  properly  given  as  a 
statement  of  his  case."  Lamb  v.  Clam 
Lake  Tp.,  175  Mich.  77,  140  N.  W.  1009. 

[c]  It  was  not   error  for  the  court 
.  in  charging  the  jury  to  read  to  them 

the  orignal  petition  and  the  amended 
petition,  where  there  was  no  offer  to 
remodel  the  papers  and  the  court  in- 
structed that  the  pleadings  would  go 
out  with  the  jury,  and  explained  how 
the  amendments  were  related  to  the 
original  petition  and  what  matters  the 
jury  were  not  to  consider.  Jackson  v. 
Seaboard  Air  Line  Ey.,  140  Ga.  277,  78 
S.  E.  1059. 

[d]  Where  the  Pleadings  Are  Con- 
cise.—(1)  Stephens  v.  Brill,  159  Iowa 
620,  140  N.  W.  809;  McDivitt  v.  Des 
Moines  City  E.  Co.,  141  Iowa  689,  118 
N.  W.  459.  (2)  But  it  is  considered 
better  practice  to  state  the  ultimate 
facts  where  the  petition  alleges  the 
facts  in  detail.  Trott  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  115  Iowa  80,  86  N.  W.  33, 
87  N.  W.  722. 

51.  "We  shall  be  slow  to  hold  in 
favor  of  an  appellant  that  his  own 
pleadings  were  too  prolix  and  involved 
to  be  fairly  adopted  in  the  instruction 
of  the  court.  The  error,  if  any,  at 
such  point  should  ordinarily  be  deemed 
as  prejudieal  to  the  opposing  party  and 
not  to  the  party  whose  pleadings  were 
adopted."  Stephens  v.  Brill,  159  Iowa 
620,  140  N.  W.  809.  See  Eains  v. 
Schermerhorn,  86  Kan.  854,  122  Pac. 
883. 

52.  New  V.  Jackson,  50  Ind.  App. 
120,  95  N.  B.  328;  Savino  v.  Griffin 
Wheel  Co.,  118  Minn.  290,  136  N.  W. 
876. 

[a]  In  Bering  Mfg.  Co.  v.  Pemelat, 
35  Tex.  Civ.  App.  36,  79  S.  W.  869,  the 
n 


court  says:  "If  the  pleading  in  a 
case  in  which  such  a  charge  is  given 
is  so  involved  and  technical  as  to  ren- 
der it  doubtful  whether  the  jury  could 
clearly  understand  the  issues  presented 
a  charge  of  this  kind  would  require 
a  reversal."  This  holding  seems  to 
be  approved  in  Freeman  v.  McElroy 
(Tex.  Civ.  App.),  149  S.  W.  428. 

53.  Dean  v.  Carpenter,  134  Iowa  275, 
111  N.  W.  815. 

54.  Union  Gold  Mine  Co.  v.  Cran- 
ford,  29  Colo.  511,  69  Pae.  600;  Was- 
chow  V.  Kelly  Coal  Co.,  245  111.  516,  92 
N.  E.  303. 

55.  E£fect  of  failure  to  limit  Instruc- 
tions to  the  issues,  see  supra,  VI,  C,  1. 

Ignoring  issues,  see  infra,  VI,  C,  2,  d. 
Exaggerating  issues,  see  infra,  VT,  0, 
2,  e.. 

56.  Colo. — Aultman  &  Taylor  Mach. 
Co.  V.  Forest,  23  Colo.  App.  558,  130 
Pae.  1086.  Tex.— Gulf,  C.  &  S.  F.  E.  Co. 
V.  Walters,  49  Tex.  Civ.  App.  71,  107  S. 
W.  369.  Wash.— Union  Trust  &  Sav. 
Bauku.  Amery,  72  Wash.  648,  131  Pac. 
199. 

57.  Gulf,  C.  &  S.  F.  E.  Co.  v.  Wal- 
ters, 49  Tex.  Civ.  App.  71,  107  S.  W. 
369. 

[a]  Adopting  the  language  of  part 
of  the  complaining  party's  pleading  has 
been  suggested  as  a  reason  for  refusing 
to  reverse  though  thereby  the  trial 
court  may  have  seemed  to  imply  that 
a  certain  issue  of  fact  was  involved 
which  was  not  in  the  case.  Eains  v. 
Schermerhorn,  86  Kan.  854,  122  Pac. 
883,  the  error,  if  any,  was  however 
cured  by  a  subsequent  instruction. 
Compare  Stephens  v.  Brill,  159  Iowa  620, 
140  N.  W.  809. 

58.  Zilke  v.  Johnson,  22  N.  D.  75, 
132  N.  W.  640,  Ann.  Cas.  1913E,  1005. 
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is  reversible  error.^^  And  a  misstatement  of  or  failure  to  submit 
material  issues,  where  prejudicial,  is  ground  for  reversal,""  even  though 
the  evidence:  be  sufficient  to  sustain  the  verdict."^ 

It  is  reversible  error  to  so  instruct  as  to  permit  a  recovery  upon  a 
matter  not  in  issue,"^  or  to  apply  a  different  statute  from  that  on 
which  an  indictment  is  based,"^  or  to  find  a  defendant  liable  on  either 
of  two  theories,  only  one  of  which  is  pleaded."* 

d.     Ignoring  Issues,  Theories,  or  Defenses. — (I.)    Statement  of  Eule. 
It  is  uniformly  held  that  the  instructions  must  not  ignore  issues,"" 


59.  Earnest  v.  Waggoner,  49  Tex. 
Civ.  App.  298,  108  S.  W.  495. 

60.  Where  a  misstatement  of  the  is- 
sues permits  the  jury  to  find  against 
defendants  jointly  on  an  issue  as  to 
which  one  was  clearly  not  liable,  it  is 
such  error  as  calls  for  reversal.  Bald- 
win V.  Self,  52  Tex.  Civ.  App.  509,  114 
S,  W.  427. 

fa]  Where  the  court  has  clearly  mis- 
construed the  pleadings  thus  setting 
up  claims  which  were  not  advanced  by 
plaintiff  or  ignoring  defenses  set  up 
by  defendant,  the  result  cannot  fail  to 
be  prejudicial  and  so  ground  for  re- 
versal. Nelson  «.  Spears,  16  Mont.  351, 
40  Pac.  786;  Galloway  v.  Hicks,  26  Neb. 
531,  42  N.  W.  709. 

[b]  Where  the  court  not  only  failed 
to  state,  the  issues  correctly  but  in 
effect  withdrew  one  issue  from  them  by 
stating  that  it  was  admitted,  the  judg- 
ment must  be 'reversed.  Hightower  v. 
Ansley,  126  Ga.  8,  54  S.  E.  939. 

As  to  ignoring  issues  see  also  infra, 
VI,  C,  2,  d. 

61.  Where  the  issues  were  not  fair- 
ly and  completely  given  to  the  jury,  the 
court  reversed  though  the  evidence  was 
sufficient  to  sustain  the  verdict.  Brook- 
lyn C.  M.  Co.  V.  Peterson,  11  Colo.  80, 
16  Pac.  563. 

62.  Aultman  &  Taylor  Mach.  Co.  v. 
Forest,,  23  Colo.  App.  558,  130  Pac. 
1086;  Union  Trust  &  Sav.  Bank  v. 
Amery,  72  Wash.  648,  131  Pac.  199. 

63.  Cochran  v.  State,  119  Md.  539, 
87  Atl.  400. 

64.  The  court  should  not  have  di- 
rected that  a  defendant  might  be  found 
liable  "either  as  a  principal  or  surety" 
where  under  the  issues  he  could  be 
liable  only  as  a  surety.  Willingham  v. 
Brown  (Tex.  Civ.  App.),  163  S.  W.  107. 

65.  U.  S. — Bassett  v.  Brickson  Const. 
Co.,  213  Fed.  810,  130  C.  C.  A.  468. 
Ala.^ — Brown  v.  Alabauja,  etc.  Co.,  67 
So,  702;  James  v.  State  (Ala.  Appi),  67 
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So.  773.  Ark. — ^Pankey  v.  Little  Rock, 
etc.  Co.,  174  S.  W.  1170.  Cal.— People 
V.  Bowman,  24  Cal.  App.  781,  142  Pac. 
495;  Waterman  v.  Visalia  Elect.  E.  Co., 
23  Cal.  App.  350,  137  Pac.  1096.  Colo. 
Pribble  v.  People,  49  Colo.  210,  112  Pac. 
220;    Nelson   v.    Nelson    (Colo.    App.), 

146  Pac.  1079.  Conn.— Eastou  v.  Con- 
necticut Co.,  88  Conn.  494,  91  Atl.  644. 
Ga.— Godbee  v.  State,  141  Ga.  515,  81 
S.  E.  876;  Sackett  v.  Stone,  115  Ga. 
466,  41  S.  E.  564.  Idaho.— Soule  v. 
First  Nat.  Bank,  26  Idaho  66,  140  Pac. 
1098.  111. — Carnahan  v.  Hamilton,  265 
111.  508,  107  N.  E.  210;  Eosinski  v.  Bur- 
ton, 163  111.  App.  162.  Ind.— Baltimore 
&  0.  E.  Co.  V.  Peck,  53  Ind.  App.  281, 
101  N.  E.  674.  la.— Neel  v.  Smith,  147 
N,  W.  183;  Carpenter  v.  Campbell  Auto. 
Co.,  159  Iowa  52,  140  N.  W.  225.  Kan. 
Cole  V.  Atchison,  T.  &  S.  F.  E.  Co.,  92 
Kan.  132,  139  Pac.  1177.  Ky.— Castle- 
man-Blakemore  Co.  v.  Pickrell  &  Craig 
Co.,  163  Ky.  750,  174  S.  W.  749;  Ken- 
nedy V.  Com.,  31  Ky.  L.  Eep.  546,  102 
S.  W.  863.  La.— State  v.  Atkins,  136 
La.  844,  67  So.  926.  Md.— Smith  v. 
Schuppner,  93  Atl.  514;  Board  of  Comrs. 
V,  Pindell,  119  Md.  69,  85  Atl.  1041; 
American  Towing  &  L.  Co.  v.  Baker- 
Whiteley  Coal  Co.,  Ill  Md.  504,  75  Atl. 
341.  Mass. — Hughes  v.  Williams,  218 
Mass.  448,  105  N.  E.  1056;  Gould  v. 
Gilligan,  181  Mass.  600,  64  N.  E.  -409. 
Mich. — People  v.  Leonzo,  181  Mich.  41, 

147  N.  W.  543;  Trembly  v.  Trembly,  106 
Mich.  227,  64  N.  W.  56.  Minn.— Ander- 
son V.  Wormser,  129  Minn.  8,  151  N.  W. 
423 ;  State  v.  Quirk,  101  Minn.  334, 112  N. 
W.  409;  Eobertsou  v.  Burton,  88  Minn. 
151,  92  N.  W.  538.  Mo.— Aronson  v. 
Eicker,  185  Mo.  App.  528,  172  S.  W. 
641;  Beggs  V.  Shelton,  173  Mo.  App. 
327,  155  S.  W,  885.  Neb.— Hessig-El- 
lis  Drug  Co.  «.  Harley  Drug  Co.,  95 
Neb.  267,  145  N.  W.  716;  Hauber  v. 
Leibold,  76  Neb.  706,  107  N.  W.  1042. 
N.  M.— Brobst  v.  El  Paso,  etc.  B.  Co., 
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theories,  or  defenses,  provided  the  issue  has  been  properly  made"" 
and  evidence  thereon  has  been  adduced,"^  though  it  is  immaterial  by 
which  side  the  evidence  was  presented."' 

Eequests  which  ignore  theories  may  be  refused."^     The  court  need 


145  Pac.  258.  N.  Y.— Barry  v.  Inter- 
borough  Rapid  Transit  Co.,  140  N.  Y. 
Supp.  1054.  N.  C. — State  v.  MeClure, 
166  N.  C.  321,  81  S.  B.  458;  Alford  v. 
Moore,  161  N.  C.  38S,  77  S.  E.  343. 
Okla. — Oklahoma  E.  Co.  v.  Milam,  147 
Pac.  314;  Courtney  v.  State,  140  Pac. 
163.  Ore. — PfeifEer  v.  Oregon-Washing- 
ton, etc.  Co.,  144  Pac.  762;  Kore'  v. 
Ladd,  25  Ore.  423,  25  Pae.  572.  'Pa. 
Faulkner  v.  Delph  Spinning  Co.,  245  Pa. 
40,  91  Atl.  607.  S.  C— Painter  v.  West- 
ern tTnion  Tel.  Co.,  84  S.  E.  293;  Pal- 
metto Fertilizer  Co.  v.  Columbia,  N.  & 
L.  E.  Co.,  99  S.  C.  187,  83  S.  E.  36; 
State  V.  Stevenson,  85  S.  C.  247,  67  S. 
E.  239.  S.  D. — Troy  Mining  Co.  v. 
Thomas,  15  S.  D.  238,  88  N.  ■  W.  106. 
Term. — Memphis  St.  E.  Co.  1).  Newman, 
108  Tenn.  666,  69  S.  W.  269.  Tex. 
Pickrell  v.  State,  60  Tex.  Crim.  572,  132 
S.  W.  938;  Xiaughman  v.  Sun  Pipe  Line 
Co.,  52  Tex.  Civ.  App.  485,  114  S.  W. 
451.  Vt. — Losasso  v.  Jones  Bros.  Co.,  93 
Atl.  266.  Va. — Hawkins  v.  Edwards,  84 
S.  E.  654;  Carlin  &  Co.  v.  Eraser,  105 
Va.  216,  53  S.  E.  145;  Bowles  v.  Com., 
103  Va.  816,  48  S.  E.  527;  J.  B.  King 
&  Co.  V.  C.  W.  Hancock  &  Sons,  114  Va. 
596,  77  S.  E.  510.  Wasli.— King  v.  King, 
83  Wash.  615,  145  Pae.  971.  W.  Va. 
Griffith  V.  American  Coal  Co.,  84  S.  E. 
621;  Shires  v.  Boggess,  72  W.  Va.  109, 
77  S.  E.  542.  Wis.— Waite  v.  Anderson, 
152  Wis.  206,  139  N.  W.  738. 

[a]  "Under  our  law,  where  the  evi- 
dence offered  in  behalf  of  a  defendant 
presents  a  defensive  issue,  he  is'  en- 
titled to  have  it  submitted  to  the  jury. ' ' 
Eanols  v.  State  (Tex.  Crim.),  171  S.  W. 
1128. 

[b]  Where  court  presents  negligence 
on  the  hypothesis  that  one  party's  evi- 
dence is  true,  it  should  present  also  the 
hypothesis  that  there  was  not  negli- 
gence if  the  evidence  was  not  true.  Ft. 
Worth,  etc.  Ey.  Co.  v.  Taylor  (Tex. 
Civ.  App.),  162  S.  W.  967. 

[c]  An  instruction  stating  that  it 
is  only  necessary  for  the  jury  to  con- 
sider the  second  paragraph  of  the  com- 
plaint has  the  effect  of  withdrawing  the 
first  paragraph  from  the  jury's  consid- 


eration.    Smith    V.    McDaniel,    5    Ind. 
App.  581,  32  N.  E.  798. 

[d]  Ignoring  Mere  Technical  De- 
fenses,— Omission  to  instruct  in  regard 
tn  a  defense  technically  presented  by  a 
general  denial  is  not  prejudicial  error 
where  the  jury  is  instructed  as  to  the 
issues  raised  by  the  pleadings  concern- 
ing which  there  is  dispute.  Hollings- 
worth  V.  Holbrook,  80  Iowa  151,  45  N. 
W.  561,  20  Am.  St.  Eep.  411. 

[e]  An  instruction  concluding  with 
a  direction  to  jBnd  a  verdict  must  in- 
clude and  require  the  jury  to  consider 
every  fact  and  circumstance  in  evidence 
that  might  justify  an  adverse  conclus- 
ion. D.  C. — ^United  States  v.  Washing- 
ton Metropolitan  Club,  11  App.  Cas.  180. 
111. — ^Illinois  Terra  Cotta  Lumber  Co.  v. 
Hanley,  214  111.  243,  73  N.  E.  373;  Clark 
V.  Farmingtou  Coal  Co.,  130  111.  App. 
192;  Eeynolds  v.  Blake,  111  111.  App. 
53.  Wash. — Dignan  v.  Spurr,  3  Wash. 
309,  28  Pac.  529. 

ff ]  Where  Instruction  Requires  Con- 
sideration of  All  the  Evidence. — An  in- 
struction which  points  out  certain  mat- 
ters for  the  jury's  consideration  and 
does  not  specifically  mention  others,  but 
which  requires  the  jury  to  consider  all 
the  evidence,  is  not  prejudicial.  Wallace 
V.  Farmington,  231  111.  232,  83  N.  E. 
180. 

66,  See  supra,  VI,  C,  1. 

67,  See  infra,  VI,  C,  3. 

68,  "The  statute  requires,  and  all 
the  decisions  so  hold,  that  all  issues  of 
the  case  must  be  presented  without  ref- 
erence to  what  witnesses  testify  to 
those  facts,  or  which  side  places  them 
before  the  jury."  Scott  v.  State  (Tex. 
Crim.),  153  S.  W.  871. 

69,  XT.  S. — Bassett  v.  Brickson 
Const.  Co.,  213  Fed.  810,  130  C.  C.  A, 
468.  Ala. — ^Brown  v.  Alabama,  etc.  Co., 
67  So.  702.  Conn. — Easton  v.  Connecti- 
cutt  Co.,  88  Conn.  494,  91  Atl.  644.  Xa, 
Carpenter  v.  Campbell  Auto.  Co.,  159 
Iowa  52,  140  N.  W.  225.  Md.— Smith 
V.  Schuppner,  93  Atl.  514;  American 
Towing  &  Lightering  Co.  v.  Baker- 
Whiteley  Coal  Co.,  Ill  Md.  504,  75  Atl. 
341.  Mass. — Hughes  v.  Williams,  218 
Mass.  448,  105- N.  E.  1056.  Mo.— Aron- 
Bon  V.  Bicker,   185  Mo.  App.  528,  172 
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not,  however,  charge  the  jury  regarding  issues  which  are  immaterial,"' 
and  of  course  if  a  theory  has  been  abandoned  the  court  need  not 
charge  thereupon  ;'^  in  fact  the  giving  of  a  charge  upon  an  abandoned 
theory  constitutes  error.''^  And  similarly  it  is  not  necessary  to  refer 
to  defenses  in  pleas  to  which  demurrers  have  been  sustained,'^  or  to 
issues  eliminated  by  the  court.'*  A  defense  which  cannot  exist  if  the 
facts  to  which  the  instruction  applies  are  fouM  to  be  true  need  not 
be  referred  to.'^ 

(11.)  Necessity  of  Eequest.  —  The  rule  requiring  one  to  specifically  re- 
quest instructions'^  has  been  held  not  to  operate  to  prevent  one  from 
raising  the  question  that  his  side  of  the  ease  has  been  ignored  or 
forgotten"  but  it  seems  clear  a  mere  omission  to  state  every  conten- 
tion will  not  be  ground  for  reversal  in  absence  of  a  request.'* 

(III.)  Weight  or  Sufficiency  of  Evidence  as  Affecting.'fl  —  Though  an  is- 
sue may  be  ignored  where  the  evidence  is  undisputed,-*"  the  fact  that 


S.  W.  641.  N.  M.— Brobst  «.  El  Paso, 
etc.  R.  Co.,  145  Pae.  258.  N'.  C— Alford 
V.  Moore,  161  N.  C.  382,  77  S.  E.  343. 
Ore. — ^Pfeiffer  v.  Oregon-Washington, 
etc.  Co.,  144  Pac.  762.  S.  C— Painter 
V.  Western  Union  Tel.  Co.,  84  S.  E.  293. 
Vt.-^Losasso  V.  Jones  Bros.  Co.,  93  Atl. 
266.  Va.— J.  B.  King  &  Co.  v.  Hancock 
&  Sons,  114  Va.  596,  77  S.  E.  510. 
W.  Va. — Griffith  v.  American  Coal  Co., 

84  S.  E.   621. 

70.  111.— Stern  v.  Smith,  127  111.  App. 
640.  la. — Dnncombe  v.  Powers,  75  Iowa 
185,  39  N.  W.  261.  Miss.— Stevenson  v. 
MoEeary,  12  Smed.  &  M.  9,  51  Am. 
Dec.  102.  Mo. — Serrano  v.  Miller  & 
Teasdale  Com.  Co.,  117  Mo.  App.  185, 
93  S.  W.  810.  Neb.— Boggs  v.  Boggs, 
62  Neb.  274,  87  N.  W.  39.  N.  Y.- Stokes 
V.  Foote,  172  N.  Y.  327,  65  N.  E.  176. 
N.  C— Helms  v.  Helms,  137  N.  C.  206, 
49  S.  E.  110,  135  N.  C.  164,  47  S.  E. 
415.  Tex.— San  Antonio  &  A.  P.  E.  Co. 
V.  Wood,  41  Tex.  Civ.  App.  226,  92  S. 
W.   259. 

71.  Ala. — Louisville  &  N.  E.  Co.  v. 
Hubbard,  148  Ala.  45,  41  So.  814.  Ga. 
Southern  Cotton  Oil  Co.  v.  Dukes,  121 
Ga.  787,  49  S.  E.  788.  la.— Hanson  v. 
Kline,  136  Iowa  101,  113  N.  W.  504. 
Minn. — Hansen  v.  St.  Paul  Gaslight  Co., 

85  Minn.  86,  92  N.  W.  510.  N.  0.— Jus- 
tice V.  Gallert,  131  N.  C.  393,  42  S.  E. 
850. 

[a]  The  court  while  instructing  the 
jury  inquired  of  counsel  whether  he  in- 
sisted upon  a  certain  ground  and '  the 
reply  was,  ' '  We  don 't  care  about  that. ' ' 
This  was  in  effect  an  abandonment. 
Seaboard  Air  Line  Ey.  v.  Guann,  142 
Ga.  381,  82  S.  E.  1066. 
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72.  German  Ins.  Co.  v.  Chicago  &  N. 
W.  E.  Co.,  128  Iowa  386,  104  N.  W. 
361;  Columbus  State  Bank  v.  Crane  Co., 
56  Neb.  317,  76  N.  W.  557. 

73.  Terre  Haute  &  I.  E.  E.  Co.  v. 
Peoria  &  P.  U.  E.  Co.,  182  111.  501,  55 
N.  E.  377. 

74.  Ala.— 'City  Delivery  Co.  v. 
Henry,  139  Ala.  161,  34  So.  389.  la. 
Now  Haven  Lumb.  Co.  v.  Eaymond,  76 
Iowa  225,  40  N.  W.  820;  Wells  v.  Kav- 
anagh,  74  Iowa  372,  37  N.  W.  780.  Tex. 
Gulf,  C.  &  S.  F.  E.  Co.  V.  Warner,  22 
Tex.  Civ.  App.  167,  54  S.  W.  1064. 

75.  Chenoweth  v.  Sutherland,  129 
Mo.  App.  431,  107  S.  W.  6, 

76.  See  supra,  III,  A. 

77.  Herstine  v.  Lehigh,  etc.  B.  Co., 
151  Pa.  244,  25  Atl.  104. 

[a]  "It  appears  from  the  nature  of 
the  submission  of  the  case  by  the  court 
.  .  .  that  the  court  intentionally  omit- 
ted to  submit  to  the  jury  the  question 
at  issue."  Eobertson  V.  Burton,  88 
Minn.  151,  92  N.  W.  538. 

78.  See  supra,  III,  A,  1. 

[a]  "We  probably  should  not  con- 
sider such  an  omission  a  ground  of  re- 
versal in  the  absence  of  any  request 
by  the  defendant  that  it  be  supplied." 
Duthey  v.  State,  131  Wis.  178,  111  N. 
W.  222. 

79.  Bight  to  refuse  request  as  af- 
fected by  weight  of  evidence,  see  su- 
pra, III,  E,  1. 

80.  Cooke  V.  Plaisted,  176 '  Mass. 
374,  57  N.  E.  687;  Bailey  «.  State  (Tex. 
Crim.),  155  S.  W.  536. 

[a]  "It  is  not  reversible  error  to 
omit,  in  an  instruction,  matters  which 
are   admitted    or    conceded,    or    about 
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the  evidence  is  very  slight  or  meagre  does  not  of  itself  justify  a  failure 
to  submit  an  issue,^^  for  if  the  evidence  tends  to  support  the  theory 
of  either  party  it  is  reversible  error  to  refuse  to  charge  on  one  party's 
theory,*^  even  though  the  situation  be  such  as  to  warrant  direction 
of  a  verdict,'^  and  the  entire  absence  of  evidence  to  support  one  party's 
theory  makes  it  clearly  reversible  error  to  fail  to  present  the  other 
party's  theory  after  a  request  to  do  so,'*  which  in  effect  is  the  same 
as  saying/that  in  a  proper  case  the  verdict  should  be  directed.'^  There 
is  a  difference  between  an  issue  and  the  evidentiary  facts  in  support 
of  that  issue,  and  the  court  need  not  present  the  latter  as  issues.'^ 
(IV.)  Effect  of  Ignoring. —  The  general  rule  is  that  error  in  ignoring 
an  issue  is  ground  for  reversal,*^  but  such  a  result  will  not  always  f ol- 


which  no  question  is  made."  Edwards 
V.  Schreiber,  168  Mo.  App.  197,  153  S. 
W.  69. 

[b]  Facts  which  are  admitted  by  the 
pleadings  should  not  be  submitted  to 
the  jury.  McKee  v.  Maggard,  13  Ky. 
L.  Eep.  304.  See  City  Council  of  Aug- 
usta V.  Owens,  111  Ga.  464,  36  S.  E. 
830  (agreed  statement  of  facts) ;  Brooke 
V  Chicago,  E.  I,  &  P.  Ey.  Co.,  81  Iowa 
504,  47  N.  W.  74. 

81.  Ala. — Edgar  v.  McArn,  22  Ala. 
796.  Ariz. — Providence  Gold  Min.  Co. 
V.  Thompson,  7  Ariz.  69,  60  Pac.  874. 
Ga.— Beale  v.  Hall,  22  Ga.  431.  Tex. 
McGown  V.  International,  etc.  E.  Co., 
85  Tex.  289,  20  S.  W.  80. 

82.  Kraft  v.  McBoyd,  32  Mo.  App. 
399. 

83.  "It  is  quite  possible  that,  had 
a  proper  instruction  been  asked  at  the 
proper  time,  the  court  would  have  been 
justified  in  taking  the  ease  from  the 
consideration  of  the  jury,  but  that  is 
not  before  this  court."  Providence 
Gold  Min.  Co.  v.  Thompson,  7  Ariz.  69, 
60  Pac.  874. 

84.  DeFoe  v.  St.  Paul  City  E.  Co., 
65  Minn.  319,  68  N.  W.  35. 

85.  See  the  titles   "Trial;"    "Ver- 
'  diet." 

86.  Wrightsville  E.  Co.  v.  Lattimore, 
118  Ga.  581,  45  S.  E.  453,  where  it 
was  claimed  that  plaintiff's  alleged  ad- 
mission of  negligence  should  have  been 
presented  to  the  jury  as  an  issue.  But 
the  court  says  the  issue  was  as  to 
whether  plaintiff  was  at  fault  and  not 
how  this  fault  was  proved. 

87.  Cal. — Waterman  «;.  Visalia  Elect. 
E.  Co.,  23  Cal.  App.  ^350,  137  Pac. 
1096.  Oolo.— Pribble  v.  People,  49  Colo. 
210,  112  Pac.  220;  Nelson  v.  Nelson 
(Colo.  App.),  146  Pac.  1079.  Ga.— Sack- 


ett  V.  Stone,  115  Ga.  466,  41  S.  E.  564. 
Idaho.— Soule  v.  First  Nat.  Bank,  26 
Idaho  66,  140  Pac.  1098.  111. — Carnahan 
V.  Hamilton,  265  111.  508,  107  N.  E.  210; 
Eosinski  v.  Burton,  163  111.  App.  162.  Ind. 
Baltimore  &  0.  E.  Co;  v.  Peck,  53  Ind. 
App.  281,  101  N.  E.  674.  la. — Kempe 
V.  Bennett,  134  Iowa  247,  111  N.  W. 
926.  Kan.— Cole  v.  Atchison,  T.  &  S.  F. 
E.  Co.,  92  Kan.  132,  139  Pac.  1177. 
Ky. — Castleman-Blakemore  Co.  v.  Pick- 
rell  &  Craig  Co.,  163  Ky.  750,  174  S. 
W.  749;  Kennedy  v.  Com.,  31  Ky.  L. 
Eep.  546,  102  S.  W.  863.  Md.— Board 
of  Comrs.  v.  Pindell,  119  Md.  69,  85 
Atl.  1041.  Mich. — People  v.  Leonzo, 
181  Mich.  41,  147  N.  W.  543;  Trembly 
V.  Trembly,  106  Mich.  227,  64  N.  "W. 
56.  Minn. — Anderson  v.  Wormser,  129 
Minn.  8,  151  N.  W.  423;  Eobertson  v. 
Burton,  88  Minn.  151,  92  N.  W.  538.  Mo. 
Beggs  V.  Shelton,  173  Mo.  App.  127,  155 
S.  W.  885.  Neb.— Hauber  v.  Leibold,  76 
Neb.  706,  107  N.  W.  1042.  N.Y.— Barry 
V.  Interborough  E.  T.  Co.,  140  N.  Y.  Supp. 
1054.  Okla. — Oklahoma  B.  Co.  v.  Milam, 
147  Pac.  314.  Ore. — Fiore  v.  Ladd,  25 
Ore.  423,  36  Pac.  572.  Pa. — Faulkner 
V.  Delph  Spinning  Co.,  245  Pa.  40,  91 
Atl.  607.  S.  C— Palmetto  Fertilzer  Co. 
V.  Columbia,  N.  &  L.  E.  Co.,  99  S.  C. 
187,  83  S.  E.  36;  State  v.  Stevenson, 
85  S.  C.  247,  67  S.  E.  239.  Tenn. 
Memphis  St.  E.  Co.  v.  Newman,  108 
Tenn.  666,  69  S.  W.  269.  Tex.— Pick- 
rell  V.  State,  60  Tex.  Crim.  572,  132 
S.  W.  938.  Va. — Hawkins  v.  Edwards, 
84  8.  E.  654;  Carlin  &  Co.  v.  Eraser, 
105  Va.  216,  53  S.  E.  145;  Bowles  v. 
Com.,  103  Va.  816,  48  S.  E.  527.  Wash. 
King  V.  King,  83  Wash.  615,  145  Pac. 
971.  W.  Va.— Shires  v.  Bbggess,  72  W. 
Va.  109,  77  S.  E.  542.  Wis.— Waite  v. 
Anderson,  152  Wis.  206,  139  N.  W.  738. 
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low,^^  and  it  has  been  held  that  the  reviewing  court  may  send  the  case 
back  for  a  new  trial  as  to  the  ignored  issues  only.*^  A  failure  to  in- 
struct upon  an  issue,  theory,  or  defense,  is  not  reversible  error  if  the 
appellant  has  not  been  prejudiced  thereby.^" 

Where  the  verdict  of  the  jury  necessarily  includes  a  finding  upon 
the  omitted  issues,  the  omission  to  charge  thereupon  is  harmless."^ 
Ignoring  one  party's  issues  and  at  the  same  time  giving  the  other 
party's  contentions  is  especially  to  be  condemned  because  it  amounts 
to  emphasizing  one  party's  side  of  the  case,*^  but  having  stated  the 
contentions  of  both  sides  correctly  upon  a  given  point  error  cannot 
be  predicated  upon  the  failure  to  specifically  state  the  effect  of  a 
finding  thereon  in  a  particular  party's  favor.'^  Where  the  trial  court 
has  failed  to  submit  an  issue  its  order  granting  a  new  trial  will  be 
afarmed.«* 

Curing  Error.  —  Where  an  issue  has  been  ignored,  it  cannot  be  cured 
by  subsequently  submitting  it  in  another  instruction,  unless  that  is 
done  in  a  manner  which  does  not  leave  the  instructions  in  confiict.°° 


[a]  The  issues  are  made  up  from 
the  entire  pleadings.  So  where  the 
complaint  and  the  answer  of  cue  de- 
fendant put  a  matter  in  issue,  it  was 
error  to  direct  a  verdict  in  favor  of 
one  party  and  ignore  that  issue.  Pal- 
metto Fertilizer  Co.  v.  Columbia,  N.  & 
L.  E.  Co.,  99  S.  C.  187,  83  S.  B.  36. 

Failure  to  Submit  Special  Interrog- 
atories.— See  the  title  "Special  Inter- 
rogatories to  Juries." 

88.  "It  is  a  matter  which  depsnds 
so  largely  on  the  circumstances  of  each 
particular  case  that  no  general  rule 
can  be  laid  down  which  will  be  uni- 
versally applicable,  though  many  courts 
hold  it  to  be  error  to  partly  and  im- 
perfectly state  the  issues. ' '  Kindel  v. 
Hall,  8  Oolo.  App.  63,  44  Pac.  781.  See 
also  Galloway  v.  Hicks,  26  Neb.  531, 
42  N.  W.  709. 

89.  Where  plaintifE  claimed  under 
two'deeds  and  the  court  only  submitted 
the  claims  under  one  of  them  as  to 
which  the  jury  found  adversely  to 
plaintifE,  the  case  was  sent  back  for 
a  new  trial  as  to  the  ignored  issues 
only.  Sackett  v.  Stone,  115  Ga.  466, 
41  S.  E.  564. 

90.  U.  S.— Philip  Schneider  Brew. 
Co.  V.  American  Ice-Mach.  Co.,  77  Fed. 
138,  23  C.  C.  A.  89.  111.— Young  v.  Mc- 
Connell,  110  111.  83.  la.— Hunter  V. 
Davis,  128  Iowa  216,  103  N.  W.  373. 
Md. — Keying  v.  United  Rys.  &  E.  Co., 
100  Md.  281,  59  Atl.  667.  Mich.— Hough- 
ton Co.  V.  Rees,  34  Mich.  481.  N.  J. 
Koch  V.  Bamford  Bros.  Silk  Mfg.  Co., 
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69  N.  J.  L.  252,  55  Atl.  271.  N.  Y. 
Williams  v.  Boehan,  60  N.  T.  Super. 
319,  17  N.  Y.  Supp.  484.  N.  C— Jor- 
dan V.  Farthing,  117  N.  0.  181,  23  S.  E. 
2(44.  Pa. — Robinson  v.  Robinson,  203 
Pa.  400,  53  Atl.  253.  Tex.— Boettler 
V.  Tomlinson  (Tex.  Civ.  App.),  77  S.  W. 
824.  Wash.— Carroll  v.  Centralia  Water 
Co.,  5  Wash.  613,  32  Pac.  609,  33  Pac. 
431.  Wis. — Eaton  v.  Woolly,  28  Wis. 
628;  Savage  v.  Davis,  18  Wis.  608.  Wyo. 
George  v.  Emery,  18  Wyo.  352,  107 
Pac.  1. 

[a]  If  the  verdict  woulcl  necessarily 
have  been  the  same  had  the  ignored 
issue  been  submitted,  the  judgment  will 
be  sustained.  Campbell  v.  Upson  (Tex. 
Civ.  App.),  81  S.  W.  358. 

91.  Yeats  v.  Forrest,  152  N.  C.  752, 
67  S.  E.  171;  McColman  v.  Atlantic 
Coast  Line  R.  Co.,  150  N.  C.  707,  64 
S.  E.  781;  Laughman  v.  Sun  Pipe  Line 
Co.,  52  Tex.  Civ.  App.  485,  114  S.  W. 
451. 

[a]  Where  it  is  probable,  judging 
from  the  character  of  the  Verdict  ren- 
dered, that  the  jury  took  into  con- 
sideration the  principle  which  the 
court  refused  to  submit,  the  judgment 
will  be  affirmed.  Atlanta  v.  Alexander, 
80  Ga.  637,  6  S.  E.  25. 

92.  See  infra,  VI,  C,  2,  e. 

93.  Foote  V.  Kelley,  126  Ga.  799,  55 
S.  B.   1045. 

94.  Troy  Min.  Co.  v.  Thomas,  15  S. 
D.  238,  88  N.  W.  106. 

95.  Oklahoma     E.     Co.     v.     Milam 


INSTRUCTIONS 


791 


e.  Emphasizing  or  Singling  Out  Issues  or  Theories.  —  (I.)  Statement 
of  Rule. —  Issues,  theories,  or  defenses  must  not  be  singled  out  and 
given  undue  prominence.'^  It  is  always  proper  to  refuse  a  requested 
instruction  which  violates  this  rule.®^  But  on  the  other  hand  as  has 
been  elsewhere  shown  the  mere  repetition  of  instructions  is  not  gen- 
erally considered  error.'^  The  mere  fact  that  the  plaintiff 's  contentions 
are  stated  more  at  length  than  the  defendant's  does  not  necessarily  in- 
dicate that  undue  stress  has  been  laid  upon  them.'^ 

(II.)  Effect  of  Emphasizing.  —  It  is  clearly  error  to  give  the  theory 
of  one  side  and  ignore  that  of  the  other  side,^  or  to  give  the  state's 
side  and  ignore  the  defendant's,^  or  to  state  one  theory  and  not  the 


(Okla.),  147  Pae.  314.     Compare  infra, 
VI,  E;  IX. 

96.  U.  S. — Coffin  V.  United  States, 
156  TJ.  S.  432,  15  Sup.  Ct.  394,  39  L. 
ed.  481,  162  V.  S.  664,  16  Sup.  Ct. 
943,  40  L.  ed.  1109.  Ala.— Birmingham, 
E.,  L.  &  P.  Co.  V.  Cockrum,  179  Ala. 
372,  60  So.  304.  Cal. — Johnson  v. 
Beadle,  6  Cal.  App.  251,  91  Pac.  1011. 
Fla. — Jacksonville  Electric  Co.  v.  Adams, 
50  Fla.  429,  39  So.  183.  HI.— Eckels 
V.  Cooper,  136  111.  App.  60.  Neb. — Ris- 
ing V.  Nash,  48  Neb.  597,  67  N.  W. 
460.  Wis. — Watson  v.  Milwaukee,  etc. 
E.  Co.,  57  Wis.  332,  15  N.  W.  468. 

[a]  Writing  the  word  "given"  on 
the  margin  of  a  sheet  of  paper  on 
which  all  the  instructions  regarding  the 
forms  of  verdict  were  set  forth  is  not 
objectionable  as  intimating  to  the  jury 
that  they  were  to  give  the  particular 
verdict,  directly  opposite  the  word. 
People  V.  Donaldson,  255  111.  19,  99 
N.  E.  62)  Ann.  Cas.  1913D,  90,  dis- 
UnguisMng  People  v.  Marks,  251  111. 
475,  96  N.  E.  231,  where  the  verdicts 
were  written  on  separate  slips  of  paper, 
with  the  notation  "give"  written  on 
one  of  them. 

97.  Jacksonville  Electric  Co.  ■». 
Adams,  50  Fla.  429,  39  So.  183;  Eckels 
V.  Cooper,  136  111.  App.  60. 

[a]  "It  is  for  the  court  to  instruct 
the  jury  upon  all  the  questions  fairly 
in  the  case,  but  it  is  not  error  to  re- 
fuse to  emphasize  any  particular 
phase  of  the  case  in  favor  of  either 
party."  Watson  v.  Milwaukee,  etc.  E. 
Co.,  57  Wis.  332,  352,  15  N.  W.  468. 

98.  See  mfra,  VIII,  B,  6. 

[a]  After  giving  general  charges 
covering  certain  contentions  it  has  been 
held  to  give  them  undue  emphasis  to 
again  charge  upon  them  specifically. 
VanGeem  v.  Cisco  Oil  Mill  (Tex.  Civ. 


App.),  152  S.  W.  1108.  But  see  San 
Antonio  &  A.  P.  E.  Co.  v.  Martin,  49 
Tex.  Civ.  App.  197,  108  S.  W.  981, 
holding  that  it  is  not  giving  undue 
prominence  to  a  question  to  first  state 
the  rules  of  law  pertinent  to  the  case 
in  the  abstract,  and  then  in  the  con- 
crete in  submitting  the  issues  of  fact 
to  the  jury. 

99.  Millen  &  S.  W.  E.  Co.  v.  Allen, 
130  Ga.  656,  61  S.  E.  541. 

[a]  "If  the  plaintiff's  case  requires 
a  full,  definite,  and  affirmative  allega- 
tion of  certain  facts,  and  the  defense 
to  the  cause  of  action  as  stated  rests 
upon  a  mere  denial  of  the  allegations 
in  the  petition,  and  the  trial  judge 
sums  up  the  contentions  of  both  parties 
by  a  fair  statement  of  the  material 
allegations  in  the  petition,  and  then 
states  that  these  allegations  are  denied 
by  the  defendant,  how  can  it  be  said 
that  he  has  failed  to  state  the  con- 
tentions of  either  party?"  Macon,  D. 
&  S.  E.  Co.  V.  Joyner,  129  Ga.  683,  59 
S.  B.  902. 

1.  Kindel  v.  Hall,  8  Colo.  App.  63, 
44  Pac.  781;  Fiore  v.  Ladd,  25  Ore.  423, 
36  Pac.  572. 

[a]  So  it  is  error  to  base  an  in- 
struction on  the  theory  that  an  engineer 
could  have  stopped  his  train  when  he 
saw  plaintiff  on  a  "speeder"  on  the 
track,  and  ignore  the  theory  of  de- 
fense that  he  had  a  right  to  believe 
that  the  persons  operating  the  speeder 
would  remove  it  before  the  train  could 
strike  it.  St.  Louis,  I.  M.  &  S.  E.  Co. 
V.  Morgan,  107  Ark.  202,  154  S.  W. 
518. 

2.  Ga. — ^Brantley  v.  State,  115  Ga. 
229,  41  S.  B.  695.  la,— State  v.  O'Hagan, 
38  Iowa  504.  Mich. — People  v.  Leonzo, 
181  Mich.  41,  147  N.  W.  543.  Okla. 
Price  V.  State,   1  Okla.  Crim.   358,  98 
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converse  thereof,^  or  to  state  the  issue  negatively  and  not  also  affirm- 
atively where  the  negative  statement  is  more  favorable  to  one  side 
than  to  the  other.*  It  is  reversible  error  to  so  single  out  a  subordinate 
issue  as  to  give  the  jury  the  impression  that  it  is  one  of  the  controlling 
issues  in  the  case.^  Error  of  unduly  emphasizing  is  not  cured  by  a 
mere  subsequont  statement  of  the  other  party's  theory.^ 

3.  Basing  on  Evidence.  —  a.  Necessity  of.  —  The  court  is  not  justi- 
fied in  submitting  to  the  jury  an  issue  or  matter  of  fact  in  support  of 
which  there  is  no  evidence.^ 


Pae.  447.     Va. — Jackson    V.    Com.     96 
Va.  107,  30  S.  E.  452. 

[a]  So  where  the  issue  is  raised  that 
another  person  may  have  committed 
the  offense,  that  issue  must  be  sub- 
mitted. So  held  "under  an  unbroken 
line  of  decisions."  Hall  v.  State  (Tex. 
Cfrim.),  153  S.  W.  902. 

3.  "Where  the  court  charges  a  con- 
viction on  the  theory  that  the  accused 
was  a  principal,  the  converse  of  the 
proposition  should  also  be  given."  La 
Tell  V.  State  (Tex.  Grim.),  153  S.  W. 
884. 

[a]  Conflicting  theories  should  not 
be  submitted.  Shires  v.  Boggess,  72 
"W.  Va.  109,  77  S.  E.  542. 

4.  Price  v.  State,  1  Okla.  Crim.  358, 
98  Pac.  447. 

5.  Eising  v.  Nash,  48  Neb.  597,  67 
N.  W.  460.  Compare  Jacksonville  Elec. 
Co.  V.  Adams,  50  Pla.  429,  39  So.  183. 

6.  Having  unduly  emphasized  one 
party's  theory  the  error  is  not  cured 
by  the  statement  of  the  other  party's 
theory.  Louisville  E.  Co.  v.  O'Connor, 
30  Ky.  L.  Eep.  1329,  101  S.  W.  305. 

7.  XJ.  S. — Sweeney  v.  Erving,  228  U. 
S.  233,  33  Sup.  Ct.  416,  57  L.  ed.  815; 
Northwestern,  etc.  Assn.  v.  Hannigan 
(C.  C.  A.),  218  Fed.  359.  Ala.— Wilks 
V.  State,  7  Ala.  App.  177,  61  So.  475. 
Ark. — Pankey  v.  Little  Eock,  etc.  Co., 
174  S.  W.  1170;  Hodge-Downey,  etc. 
Construction  Co.  v.  Carson,  100  Ark. 
433,  140  S.  W.  708;  Blacknall  v.  State, 
90  Ark.  570,  119  S.  W.  1119;  Arkadel- 
phia  Lumber  Co.  v.  Asman,  68  Ark.  526, 
60  S.  W.  238.  Cal.— State  v.  Donnolly, 
143  Cal.  394,  77  Pac.  177;  Franklin  v. 
Visalia  Elect.  E.  Co.,  21  Cal.  App.  270, 
131  Pac.  776.  Colo.— Coors  v.  Brock, 
44  Colo.  80,  96  Pac.  963;  Hughes  v. 
Kerr,  26  Colo.  App.  162,  141  Pac.  519. 
Conn.— Bischoff  v.  Cheney,  92  Atl.  660; 
State  V.  Eacskowski,  86  Conn.  677,  86 
Atl.  606,  Ann.  Cas.  1914B,  410,  45  L. 
E.  A.   (N.  S.)   580.     D.  C.^Johnson  v. 
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Baltimore,  etc.  E.  Co.,  Mackey  232. 
Fla. — Florida  East  Coast  E.  Co.  v.  Car- 
ter, 67  Pla.  335,  65  So.  254;  Griffing 
Bros.  Co.  V.  Winfield,  53  Pla.  589,  43. 
So.  687;  Hisler  v.  State,  52  Pla.  30,  42 
So.  692.  Ga. — Edenfield  v.  Boyd,  84  S. 
E.  436;  Louisville  &  N.  E.  Co.  v.  Jack- 
son,  139  Ga.  543,  77  S.  E.  796;  Moore 
V.  State,  133  Ga.  605,  66  S.  E.  779. 
Idaho. — Zilka  v.  Graham,  26  Idaho  163, 
141  Pac.  639;  Lett  v.  Oregon  Short 
Line  E.  Co.,  23  Idaho  324,  130  Pac. 
88.  111.— Carnahan  v.  Hamilton,  265  111. 
508,  107  N.  E.  210;  Byrne  v.  Marshall 
Field  &  Co.,  142  111.  App.  72,  237  111. 
384,  86  N.  E.  748.  Ind.— Vandalia  E. 
Co.  V.  Stringer,  106  N.  E.  865;  Cleve- 
land, etc.  E.  E.  Co.  V.  Case,  174  Ind. 
369,  91  N.  E.  238.  la.— Peloni  v.  Smith- 
Lowe  Coal  Co.,  151  Iowa  462,  131  N. 
W.  685.  -  Ky.— Dixie  Fire  Ins.  Co.  v. 
Wallace,  153  Ky.  677,  156  S.  W.  140; 
Braswell  v.  State,  1  Ky.  L.  Eep.  285. 
Me. — Price  v.  McEachern,  111  Me.  573, 
90  Atl.  486;  Miller  v.  Haddock,  109 
Me.  98,  82  Atl.  701.  Md.— Baltimore  & 
0.  E.  Co.  V.  Whitacre,  123  Md.  411,  92 
Atl.  1060;  Chesapeake  Iron  Works  v. 
Hochschild,  Kohn  Co.,  119  Md.  303,  86 
Atl.  345;  American  Towing  &  L.  Co. 
V.  Baker-Whiteley  Coal  Co.,  Ill  Md. 
504,  75  Atl.  341.  Mass.— McDonough 
V.  Almy,  218  Mass,  409,  105  N.  E.  1012, 
Ann.  Cas.  1915D,  855;  Chandler  Grain 
&  Milling  Co.  v.  Shea,  213  Mass.  398, 
100  N.  E.  663.  Mich.— Central  City, 
etc.  Co.  V.  Weber,  151  N.  W.  675;  Pearl! 
V.  Bay  City,  174  Mich.  643,  140  N.  W. 
938.  Minn. — Johnson  v.  Sartell  Bros. 
Co.,  128  Minn.  239,  150  N.  W.  784; 
Bernth  v.  Smith,  112  Minn.  72,  127 
N.  W.  427.  Miss. — Newman,  etc.  Co. 
V.  Dantzler,  64  So.  931;  New  Orleans, 
etc.  E.  Co.  V.  Williams,  96  Miss.  373, 
53  So.  619;  Sullivan  p.  State,  92  Miss. 
828,  46  So.  248.  Mo.— State  v.  Vinton, 
220  Mo.  90,  119  S.  W.  370;  Luckey  v. 
Kansas  City,  169  Mo.  App.  666,  155  S. 
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Requests  for  Instructions  are  properly  refused  where  there  is  no  evi- 
dence in  support  of  the  issue  or  matter  which  they  would  submit  to  the 
jury,*  and  the  court  should  always  refuse  a  request  where  there  is 


W.  873.    Mont. — Jenderson  v.  Hansen, 

60  Mont.  216,  146  Pae.  473;   Mason  v. 

Northern   Pac.    E.    Co.,    45    Mont.    474, 

124  Pac.  271;  State  v.  Trosper,  41  Mont. 

442,  109  Pac.  858.    Neb. — ^Eisentraut  v. 

Madden,  97  Neb.  466,  150  N.  W.  627; 

Fledge  v.  State,  90  Neb.  390,  133  N.  W. 

431;  Campbell  v.  Luebben,  88  Neb.  214, 

129   N.    W.    437.      Nev. — Mirodias    v. 

Southern  Pac.  Co.,  145  Pac.  912;  State 

V.   Burns,   27    Nev.    289,    74    Pac.     983. 

N.  H. — Fourth  Nat.  Bk.  v.  Manchester, 

etc.  Co.,  93  Atl.  661.     N.  Y.— Jennings 

V.  Degnon  Contract.  Co.,  165  App.  Div. 

248,    150    N.    Y.    Supp.    820;    Cohen    v. 

Lakow,  155  App.  Div.   395,   140   N.  Y. 

Supp.   245.     N.   C— Holton   v.   Norfolk 

So.   E.   Co.,    165    N.    C.    155,   81   S.   E. 

131;   Worley  v.  Laurel  Eiver  Logging 

Co.,  157  N.  C.  490,  73  S.  E.  107;  State 

V.  Bowman,   152    N.    C.   817,   67   S.   E. 

1058.     Ohio.— State  v.  Linder,  76  Ohio 

St.  463,  81  N.  E.  753.    Okla.— Maggard 

V.  State   (Okla.   Crim.),   131   Pac.  549; 

St.  Louis  &  S.  F.  E.  Co.  v.  Hart,  146 

Pac.  436;  Parks  v.  Burlingame,  29  Okla. 

23,  116  Pae.  187.    Ore.— State  v.  Hogg, 

64   Ore.   57,    129    Pac.     115;     State     v. 

Caseday,   58    Ore.    429,    115   Pae'.    287. 

Pa.— Mack  v.  Pittsburgh  Eys.  Co.,  247 

Pa.  598,  93  Atl.  618;  Com.  v.  Calhoun, 

238    Pa.    474,    86    Atl.    472;    Carter    v. 

Henderson  &  Co.,  224  Pa.  319,  73  Atl. 

554.      R.   I. — King   v.   Providence    Gas 

Co.,  90  Atl.  4;  Ealph  v.  Taylor,  85  Atl. 

941;  State  v.  Casasanta,  29  E.  I.  587, 

73   Atl.    312.      S.    C— Yarborough    v. 

Columbia,    etc.     Co.,     84     S.     E.     308; 

Kramer  v.  Greenville,  S.   &  A.  E.   Co., 

94  S.  C.  59,  77  S.  E.  738.    S.  D.— Klave- 

ness  V.  Freese,  33  S.  D.  263,  145  N.  W. 

561;   Grant  v.  Whorton,   28   S.  D.   599, 

134  N.  W.  803.    Tenn.— Cooper  v.  State, 

123  Tenn.  37,   138  S.    W.    826.      Tex. 

Marshall,  etc.  E.  Co.  v.  Blackburn  (Tex. 

Crim.),  155  S.  W.  625;   Close  v.  State, 

55   Tex.    Crim.    380,    117    S.     W.     137; 

Texas,    etc.    Co.    v.    White    (Tex.    Civ. 

App.),  174  S.  W.  953.    Utah.— Smith  v. 

Cannady,    147    Pac.    210;     Manti    City 

Sav.  Bank   v.   Peterson,   33   Utah   209, 

93   Pac.   566,    126    Am.    St.    Eep.     817. 

Vt.— Carleton  v.  E.  &  T.  Fairbanks  & 

Co.,  93  Atl.  -462;  Place  v.  Grand  Trunk 

E.  Co.,  83  Vt.  498,  76  Atl.  1110.     Va. 

J.  B.  King  &  Co.  V.   C.   W.  Hancock 


&  Sons,  114  Va.  596,  77  S.  E.  510. 
Wash. — ^Bennett  v.  Oregon-Washington 
E.  &  N.  Co.,  83  Wash.  64,  145  Pac. 
62;  Eastelli  v.  Henry,  73  Wash.  227,  131 
Pac.  643.  W.  Va.— Gay  v.  Gay,  83  S. 
E.  75;  State  v.  Pine,  56  W.  Va.  1,  48 
S.  E.  206.  Wis.— Falkner  v.  Schultz, 
160  Wis.  594,  150  N.  W.  424;  State 
V.  Downer,  21  Wis.  274.  Wyo. — Justice 
V.  Brock,  21  Wyo.  281,  131  Pac.  38, 
133  Pac.  1070. 

[a]  So  an  instruction,  "moral  de- 
pravity or  moral  insanity,  so  called, 
which  results,  not  from  any  disease  of 
the  mind,  but  from  a  perverted  con- 
dition of  the  moral  system,  where  the 
person  is  mentally  sane,  does  not  ex- 
empt," is  improper  where  the  main 
issue  is  insanity  but  there  is  no  evi- 
dence of  "moral  depravity  or  moral  in- 
sanity," or  of  a  perverted  condition 
of  the  moral  system.  Scott  v.  State, 
64  Fla.  490,  60  So.  355. 

[b]  There  being  absolutely  no  evi- 
dence on  which  to  base'  a  charge  on 
the  theory  that  defendant  had  at- 
tempted to  procure  false  testimony,  nor 
any  evidence  that  there  had  been  false 
swearing,  it  was  reversible  error  for 
the  court  to  charge  "a  wilful  and  in- 
tentional introduction  of  a  falsehood  in- 
to a  defense  would  tend  to  strengthen 
a  hypothesis  of  guilt,  should  such 
hypothesis  exist  in  the  case,  spring- 
ing out  of  other  parts  of  the  testi- 
mony."    Holt  V.  State,  62  Ga.  314. 

[e]  Who  Determines  Whether  There 
Is  Evidence. — It  is  for  the  court  to 
determine  whether  there  is  evidence  to 
render  an  instruction  relevant.  An  in- 
struction cannot  bo  given,  and  its  con- 
sideration made  to  depend  upon  wheth- 
er the  jury  finds  there  is  or  is  not 
such  evidence.  Eowan  &  Co.  v.  Hull, 
55  W.  Va.  335,  47  S.  E.  92,  104  Am. 
St.  Eep.  998. 

8.  Ala.— Starks  v.  Conner,  67  So.  440 ; 
Phillips  V.  State,  156  Ala.  140,  47  So. 
245.  Ark.— Blacknall  •;;.  State,  90  Ark. 
570,  119  S.  W.  1119.  Cal.— People  v. 
DonnoUy,  143  Cal.  394,  77  Pac.  177. 
Conn.— BischofE  v.  Cheney,  92  Atl.  660. 
Fla. — GrifSng  Bros.  Co.  v.  Winfield,  53 
Fla.  589,  43  So.  687.  Ind.— Vandalia 
E.  Co.  V.  Stringer,  106  N.  E.  865.  Ky. 
Braswell  v.  State,   1  Ky.  L.  Eep.  285. 
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absolutely  no  evidence  on  which ,  to  base"  the  hypothesis  embodied  in ' 
them,^  even  though  the  purpose  is  to  settle  a  disputed  point  brought 
up  in  argument.^"    But  one  is  entitled  to  an  instruction  that  a  cer- 


Md. — Baltimore  &  O.  E.  Co.  v.  Whit- 
acre,  123  Md.  411,  92  Atl,  1060;  Amer- 
.  ican  Towing  &  L.  Co.  v.  Baker- Whiteley 
Coal  Co.,  Ill  Md.  504,  75  Atl.  341. 
Mass. — Gardner  v.  Copley-Plaza,  etc. 
Co.,  107  N.  E.  1000;  McDonough  v. 
Almy,  218  Mass.  409,  105  N.  E.  1012, 
Ann.  Cas.  1915D,  855.  Mo. — Dalton  v. 
St.  Louis  Smelt.  &  B.  Co.,  188  Mo.  App. 
529,  174  S.  W.  468;  State  v.  Zorn,  202 
Mo.  12,  100  S.  W.  591.  Mont.— Jender- 
son  V.  Hansen,  50  Mont.  216,  146  Pac. 
473.  N.  H.— Fourth  Nat.  Bank  v.  Man- 
chester, etc.  Co.,  93  Atl.  661.  Ht.  0. 
Worley  v.  Laurel  Eiver  Logging  Co., 
157  N.  C.  490,  73  S.  B.  107.  Okla. 
Morris  v.  State,  4  Okla.  Crim.  233,  111 
Pac.  1096.  Ore. — State  v.  Caseday,  58 
Ore.  429,  115  Pac.  287.  E.  I.— King  v. 
Providence  Gas  Co.,  90  Atl.  4;  State 
V.  Casasanta,  29  E.  L  587,  73  Atl.  312. 
S.  C— State  V.  "Waldrop,  73  S.  C.  60, 
52  S.  E.  793.  S.  D.— Grant  v.  Whorton, 
28  S.  D.  599,  134  N.  W.  803.  Tex. 
Parker  v.  Oancellor,  78  Tex.  524,  15 
S.  W.  157;  Marshall,  etc.  Ey.  Co.  v. 
Blackburn  (Tex.  Civ.  App.),  155  S.  W. 
625.  Utah. — State  v.  Evans,  27  Utah 
12,  73  Pac.  1047.  Wis.— State  v.  Down- 
er, 21  Wis.  274. 

9.  U.  S. — Farmers'  &  Merchants' 
Bank  v.  Maines,  195  Fed.  62,  115  C.  C. 
A.  64.  Ala. — ^Fowlkes  i).  Lewis,  10 
Ala.  App.  543,  65  So.  724.  Ariz.— Grant 
Bros.  Const.  Co.  v.  United  States,  13 
Ariz.  388,  114  Pac.  955.  Ark.— Clark 
Lumb.  Co.  V.  Johns,  98  Ark.  211,  135 
S.  W.  892.  Cal.— Schellin  v.  North 
Alaska  Salmon  Co.,  167  Cal.  103,  138 
Pac.  723.  Colo. — Haynie  v.  Sites,  56 
Colo.  115,  138  Pac.  42.  Conn.— Kelley 
V.  Torrington,  80  Conn.  378,  68  Atl. 
855.  Fla. — Bacon  v.  Green,  36  Fla. 
325,  18  So.  870.  Ga. — Mayor,  etc.  v. 
Smith,  14  Ga.  App.  703,  82  S.  B.  162. 
Idaho. — Johnson  v.  Eraser,  2  Idaho  404, 
18  Pac.  148.  lU.- Huffman  v.  Graves, 
245  HI.  440,  92  N.  E.  289.  Ind.— Evans- 
ville  &  T.  H.  E.  Co.  v.  Berndt,  172  Ind. 
697,  88  N.  E.  612.  la.— Sheeler  v.  Por- 
ter Hardware  Co.,  162  Iowa  6,  142  N. 
W.  1019.  Ky. — ^Lomsville  v.  Uebelhor, 
142  Ky.  151,  1.S4  S.  W.  152.  Me.— Nor- 
ton V.  Kidder,  54  Me.  189.  Md.— Fletch- 
er V.  Dixon,  113  Md.  101,  77  Atl.  326; 
Wells   V.   Turner,   16   Md.    133.     Mass. 
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Merrick  v.  Betts,  214  Mass.  223,  101 
N.  E.  131.  Mich.— Eadic  v.  Thomas 
Jackson  &  Co:,  178  Mich.  618,  146  N. 
W.  136.  Minn. — Evertson  v.  McKay, 
124  Minn.  260,  144  N.  W.  950.  Miss. 
Alabama,  etc.  Co.  v.  Baldwin,  52  So. 
358.  Mo.— Graham  v.  Sly,  177  Mo.'  App. 
348,  164  S.  W.  136;  Corbitt  v.  Mooney, 
84  Mo.  App.  645.  Mont. — Marron  v. 
Great  Northern  E.  Co.,  46  Mont.  593, 
129  Pac.  1055.  Neb.— ^Campbell  v.  Lueb- 
ben,  90  Neb.  95,  132  N.  W.  932.  N.  H. 
Atherton  v.  Tilton,  44  N.  H.  452.  N.  J. 
Mehkanyies  v.  North  Jersey  St.  E.  Co. 
(N.  J.  L.),  52  Atl.  280.  N.  Y.— Priebe 
V.  Kellogg  Bridge  Co.,  77  N.  Y.  597. 
N.  C. — Hamilton  v.  Hines  Bros.  Lumb. 
Co.,  160  N.  C.  47,  75  S.  E.  1087.  Ohio. 
Lear  v.  McMillen,  17  Ohio  St.  464. 
Okla.— Great  Western  C.  &  C.  Co.  v. 
Malone,  39  Okla.  693,  136  Pac.  403. 
Ore. — ^Dunn  v.  Orchard  Land  Co.,  68 
Ore.  97,  136  Pac.  872.  Pa.— Weller  v. 
Davis,  245  Pa.  280,  91  Atl.  664.  E.  L 
Clavin  v.  William  Tinkham  Co.,  29  E. 
L  599,  73  Atl.  392,  132  Am.  St.  Eep. 
836.  S.  C. — Hankinson  v.  Charleston  & 
W.  C.  Ey.,  94  S.  C.  150,  77  S.  B.  863. 
S.  D. — Yeager  v.  South  Dakota  Cent. 
E.  Co.,  31  8.  D.  304,  140  N..W.  690. 
Tenn. — Ford  v.  Ford,  11  Humph.  89. 
Tex.— Willis  V.  Bullitt,  22  Tex.  330; 
Snyder  Ice,  etc.  Co.  v.  Bowron  (Tex.  Civ. 
App.),  156  S.  W.  550.  Va.— Dudley  v. 
Lewis  Shoe  Co.,  113  Va.  41,  73  S.  E. 
433.  W.  Va.— Delmar  Oil  Co.  v.  Bart- 
lett,  62  W.  Va.  700,  59  S.  E.  634.  Wis. 
Langowski  v.  Wisconsin  Cent.  Ey.  Co., 
153  Wis.  418,  141  N.  W.  236. 

[a]  A  request  to  charge  must  be 
"so  expressed  as  to  convey  the  idea 
that  the  supposition  mentioned  must 
be  one  arising  from  or  suggested  by 
the  evidence  adduced. ' '  Wilks  v.  State, 
7  Ala.  App.  117,  61  So.  475. 

[b]  An  instruction  not  based  on  the 
facts  of  the  case  is  "calculated  to  con- 
fuse and  mislead  the  jury."  Holt  v. 
Leslie  (Ark.),  173  S.  W.  191.  See  also 
Johnson  1).  Baltimore,  etc.  E.  Co.,  6 
Maokey  (D.  C.)  232;  Gardner  v.  Copley- 
Plaza,  etc.  Co.  (Mass.),  107  N.  E. , 
1000. 

10.  Where  the  evidence  ^was  undis- 
puted that  a  flagman  did,  while  on 
duty,  warn  street  cars  as  well  as  other 
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tain  matter  is  not  in  evidence  though  it  has  been  suggested  to  the 
jury." 

Error  in  Giving. —  Generally  giving  of  instructions  not  based  on  the 
evidence  is  ground  for  reversal,^^  except  where  it  is  non-prejudicial/^ 
but  it  is  said  that  it  must  clearly  appear  the  complaining  party  was 
not  injured  or  reversal  will  follow.^* 

b.  Basing  on  Improperly  Admitted  Evidence.^^  —  It  is  clearly 
prejudicial  error  to  admit  incompetent  evidence  over  objection  and 
then  base  instructions  thereon."  But  on  the  contrary  the  court  may 
refuse  such  a  requested  instruction,  thus  in  effect  withdrawing  the 
evidence  from  the  jury,^'' 


persons,  it  is  not  error  to  refuse  to 
instruct  as  to  his  duty  to  do  so,  though 
in  course  of  the  argument  counsel  have 
differed  and  the  intent  of  the  requested 
instruction  was  to  settle  that  dispute. 
Carter  v.  Sioux  City  Service  Co.,  160 
Iowa  78,  141  N.  W.  26. 

11.  The  defendant  was  held  entitled 
to  an  instruction  that  a  certain  letter 
was  not  in  evidence  and  that  the  jury 
should  not  consider  it  nor  its  suggested 
contents.  State  v.  Butler,  247  Mo.  685, 
153  S.  W.  1042. 

12.  U.  S. — Northwestern,  etc.  Assn. 
V.  Hannigan  (C.  C.  A.),  218  Fed.  359. 
Colo. — Hughes  v.  Kerr,  26  Colo.  App. 
162,  141  Pac.  519.  Fla.— Florida  East 
Coast  R.  Co.  V.  Carter,  67  Fla.  335,  65 
So.  254.  Oa.— Edenfield  v.  Boyd,  84 
S.  E.  436.  la. — Peloni  v.  Smith-Lowe 
Coal  Co.,  151  Iowa  462,  131  N.  W.  685. 
Mich. — Central  City,  etc.  Co.  v.  "Weber, 
151  N.  W.  675.  Minn.— Bernth  v.  Smith, 
112  Minn.  72,  127  N.  W.  427.  Miss. 
Newman,  etc.  Co.  v.  Dantzler,  64  So. 
931.  Neb.— Eisentraut  v.  Madden,  97 
Neb.  466,  150  N.  W.  627,  Ann.  Cas. 
1915C,  893;  ,Plege  v.  State,  90  Neb. 
390,  133  N.  W.  431;  Campbell  v.  Lueb- 
ben,  88  Neb.  214,  129  N.  W.  437.  Ohio. 
State  V.  Linder,  76  Ohio  St.  463,  81 
N.  E.  753.  Pa.— Mack  v.  Pittsburgh 
Eys.  Co.,  247  Pa.  598,  93  Atl.  618;  Car- 
ter V.  Henderson  &  Co.,  224  Pa.  319, 
73  Atl.  554.  Tex.— Texas,  etc.  Co.  v. 
White  (Tex.  Civ.  App.),  174  S.  W. 
953.  Utah.— Smith  v.  Cannady,  147, 
Pae.  210.  Vt.— Carleton  v.  E.  &  T. 
Fairbanks  Co.,  93  Atl.  462;  Place  v. 
Grand  Trunk  E.  Co.,  83  Vt.  498,  76 
Atl.  1110.  Wash. — ^Bennett  v.  Oregon- 
Washington  E.'  &  N.  Co.,  83  Wash.  64, 
145  Pae.  62.  W.  Va.— Gay  v.  Gay,  83 
S.  E.  75;  Britton  v.  South  Penn  Oil 
Co.,  73  W.  Va.  792,  81  S.  E.  525. 

[a]    To    give    an    instruction    not 


based  on  the  evidence  and  to  refuse 
one  which  prftperly  embodies  the  theory 
which ,  the  evidence  tends  to  establish 
is  clearly  prejudicial  and  calls  for  a 
reversal.  State  v.  Pine,  56  W.  Va.  1, 
48  S.  E.  206. 

[b]  Especially  where  the  instruc- 
tion laid  down  too  strict  a  rule  of 
law.  Carnahan  v.  Hamilton,  265  HI. 
508,  107  N.  E.  210. 

13.  Fla.— Hisler  v.  State,  52  Fla.  30, 
42  So.  692.  Mo.— Bradford  v.  Pear- 
son, 12  Mo.  71.  Wis. — Falkner  v. 
Schultz,  160  Wis.  594,  150  N.  W.  424. 

14.  Baltimore  &  O.  E.  Co.  v.  Peck, 
53  Ind.  App.  281,  101  N.  E.  674. 

15.  Cfurlng  error  in  admission  of  evi- 
dence by  instructions,  see  the  title 
"Striking  Out  and  Withdrawal." 

16.  G-a. — American  Harrow  Co.  v. 
Dolvin,  119  Ga.  186,  45  S.  E.  983.  Ind. 
Williams  v.  Atkinson,  152  Ind.  98,  52 
N.  E.  603.  Mich.— Kaiser  v.  Detroit 
United  Ey.,  167  Mich.  288,  132  N.  W. 
1051.  N.  M. — ^Bank  of  Commerce  v. 
Broyles,  16  N.  M.  414,  120  Pac.  670. 
N.  Y. — Finck  v.  Schaubacher,  34  Misc. 
547,  69  N.  Y.  Supp.  977.  Okla.— St. 
Louis  &  S.  F.  R.  Co.,  146  Pae.  436.  Va. 
Carlin  &  Co.  v.  Eraser,  105  Va.  216,  53 
S,  E.  145.  W.  Va. — Anderson  v.  Lewis, 
64  W.  Va.  297,  61  S.  E.  160.  Wis. 
Coman  v.  Wunderlich,  122  Wis.  138, 
99  N.  W.  612.  Tex. — Eotan  Grocery 
Co.  V.  Martin  (Tex.  Civ.  App.),  57  S. 
W..706. 

Basing  Instructions  on  Evidence  Re- 
ceived Without  Objection. — See  the 
title  "Objections  and  Exceptions,"  and 
Norton  v.  Clark,  253  111.  557,  97  N.  E. 
1079;  McDonald  v.  Humphries  (Tex. 
Civ.  App.),  146  S.  W.  712. 

17.  Weaver  v.  Hendriok,  30  Mo.  502. 
[a]     Evidence   Objected  to    as    Npt 

Within  Issues. — Where  evidence  which 
is  incompetent  because  not  within  the 
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e.  Basing  on  Evidence  Admitted  for  Specific  Purpose.^^  —  "Where 
evidence  has  been  admitted  for  a  specific  purpose  but  is  inadmissible 
for  others,  instructions  are  properly  refused  which  treat  the  evidence 
as  if  admitted  generally,"  and  an  instruction  must  not  be  so  worded 
as  to  permit  evidence  admitted  generally  to  be  applied  specifically  to 
matters  to  which  it  does  not  pertain,^" 

d.  Basing  on  Evidence  Excluded  or  Withdrawn.  —  Where  evidence 
has  been  properly  excluded,^^  withdrawn,^^  or  stricken  out,^^  it  is 
proper  to  refuse  a  request  based  on  the  theory  that  it  is  still  in  the 
case.  And  this  rule  applies  though  the  exclusion  of  the  evidence  was 
erroneous.^*  Where  a  jury  is  required  to  believe  certain  facts  from 
the  evidence  it  is  always  understood  that  the  reference  is  to  evidence 
which  has  not  been  ruled  out.^° 

e.  Weight  and  Sufficiency  of  Evidence.  —  As  has  been  noted  the 
weight  and  sufiieiency  of  the  evidence  is  not  to  be  considered  by  the 


issues  made  by  the  pleadings,  has  been_ 
improperly  admitted  over  objection," 
the  court  may  refuse  a  requested  in- 
struction based  upon  that  evidence. 
Bank  of  Commerce  v.  Broyles,  16  N.  M. 
414,  120  Pac.  670. 

18.  As  to  instructions  limiting  the 
effect  of  evidence,  see  infra,  VI,  H,  6. 

19.  Conger  v.  Bean,  58  Iowa  321,  12 
N.  W.  284. 

20.  To  tell  the  jury  to  take  into  con- 
sideration "all  the  facts  in  evidence 
before  it,"  in  awarding  damages  is 
erroneous  where  some  of  the  facts  al- 
lowed to  go  in  evidence  would  furnish 
an  incorrect  basis  for  the  assessment 
of  damages.  Stewart  v.  Swartz  (Ind. 
App.),  106  N.  E.  719,  citing  many  In- 
diana cases. 

21.  U.  S.— New  York,  etc.  Min.  Co. 
V.  Fraser,  130  IT.  S.  611,  9  Sup.  Ct.  665, 
32  L.  ed.  1031.  Ala. — Birmingham  Ey., 
etc.  Co.  V.  Mosely,  164  Ala.  Ill,  51 
So.  424;  Earden  v.  Cunningham,  136 
Ala.  263,  34  So.  26.  Ga. — Whitehead  v. 
Pitta,  127  Ga.  774,  56  S.  E.  1004.  Ind. 
City  of  Laporte  v.  Henry,  41  Ind.  App. 
197,  83  N.  E.  655.  Md.— Baltimore  & 
0.  E.  Co.  V.  Whitacre,  123  Md.  411,  92 
Atl.  1060.  Mo. — Lattimore  t).  Union 
Electric  Light,  etc.  Co.,  128  Mo.  App. 
37,  106  S.  W.  543. 

[a]  The  mere  fact  that  the  court 
may  have  given  a  wrong  reason  for 
rejecting  the  evidence  would  not  affect 
the  rule,  it  being  clear  that  the  evi- 
dence was  properly  rejected.,  Pease 
Piano  Co.  v.  Cameron,  56  Neb.  561,  76 
N.  W.  1053. 
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[b]  The  statute  requiring  that  the 
judge  "shall  charge  the  jury,"  etc., 
does  not  require  him  to  charge  "upon 
hypothetical  facts  founded  upon  testi- 
mony not  in  the  ease."  Pillsbury  v. 
Sweet,  80  Me.  392,  14  Atl.  742. 

[c]  Where  evidence  has  been  offered 
and  rejected  it  is  error  for  the  court 
to  give  a  charge  based  thereon.  Mor- 
rison V.  Welty,  18  Md.  169  (excluded 
because  offered  too  late,  though  other- 
wise admissible) ;  Hasson  v.  Klee,  168 
Pa.  510,  32  Atl.  46. 

22.  Hayes  v.  Kelley,  116  Mass.  300. 

23.  Where  it  has  been  stricken  out 
as  to  all  defendants  but  one  and  as 
to  that  one  the  case  has  been  dis- 
missed. Sheflaeld  v.  Eveleth,  17  S.  D. 
461,  97  N.  W.  367. 

[a]  Where  stricken  out  because 
promised  evidence  in  support  of  its 
relevancy  has  not  been  adduced.  Nye 
V.  Kelly,  19  Wash.  73,  52  Pao.  528. 

[b]  It  is  error  to  refuse  to  instruct 
that  there  is  no  evidence  on  a  point 
where  all  the  evidence  relating  there- 
to has  been  stricken  out.  Walsh  v, 
Jackson,  33  Colo.  454,  81  Pac.  258. 

24.  Atkinson  v.  Gatcher,  23  Ark. 
101;  Smith  V.  Sanitary  Dist.,  260  III. 
453,  103  N.  E.  254.  See  also  Foley  v. 
Xavier,  104  App.  Div.  1,  93  N.  Y.  Supp. 
289. 

[a]  But  where  the  error  in  exclud- 
ing has  been  corrected  it  is  proper  to 
charge  thereon.  Schmit  v.  Gillen,  41 
App.  Div,  302,  58  N.  Y.  Supp.  458. 

25.  Consolidated  Coal  Co.  17.  Haenni, 
146  111.  614,  35  N.  B,  162. 
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court  in  granting  or  refusing  requests  to  charge,^'  it  seems  also  clear 
that  no  particular  weight  of  evidence  is  required  upon  which  the  court 
may  give  a  charge  on  his  own  motion,^'  though  the  entire  absence  or 
slight  degree  of  proof  adduced  may  create  a  situation  in  which  he 
should  direct  a  verdict  or  set  it  aside,^^  and  as  elsewhere  shown  the 
quantum  of  evidence  may  affect  the  court's  right  to  assume  facts,^° 
or  his  right  to  ignore  issues,^"  or  evidence.^^ 

D.  Argumentative  Instbuctions.  —  1.  Should  Not  Be  Given.  — 
In  all  jurisdictions  it  is  held  that  the  charge  should  not  be  argumenta- 
tive.''^   That  is  to  say  it  is  no  part  of  the  duty  or  province  of  the  court 


26.  See  supra,  HI,  E,  1. 

27.  Ala. — Knowles  v.  Ogletree,  S6 
Ala.  555,  12  So.  397.  Ark.— Goodell  v. 
Bluff  City  Lumb.  Co.,  57  Ark.  203,  21 
S.  W.  104.  Ind.— Union  Mut.  Life  Ins. 
Co.  V.  Buchanan,  100  Ind.  63.  la. 
Walker  v.  Camp,  69  Iowa  741,  27  N. 
W.  800.  Md. — Pillard  v.  Chesapeake  S. 
S.  Co.,  124  Md.  468,  92  Atl.  1040.  S.  0. 
Yarborough  v.  Columbia,  etc.  Co.,  84 
S.  E.  308;  AUston  v.  Pickett,  19  S.  C. 
606.  Vt.— Carleton  v.  E.  &  T.  Fair- 
banks &  Co.,  93  Atl.  462. 

[a]  "We  know  of  no  rule  which 
prohibits  the  court  from  submittijig  an 
issue  unless  supported  by  a  preponder- 
ance of  the  testimony."  Parks  v.  Sul- 
livan (Tex.  Civ.  App.),  152  S.  W.  704. 
See  also  Parker  v.  Chancellor,  78  Tex. 
524,  15  S.  W.  157. 

••  [b]  "An  instruction  may  be  based 
on  any  evidence  appreciably  tending 
to  prqve  the  affirmative  of  the  ques- 
tion submitted  in  the  instruction.  It 
need  not  be  sufficient  to  sustain  the 
verdict."  Lyons  v.  Fairmont  Eeal  Es- 
tate Co.,  71  W.  Va.  754,  77  S.  E.  525, 
citing  State  v.  Clifford,  59  W.  Va.  1, 
52  S.  E.  981. 

[e]  "Whenever  there  is  sufficient 
evidence  to  submit  a  question  to  the 
jury,  it  is  proper  for  the  court  to 
instruct  the  jury  upon  the  law  govern- 
ing them  in  the  decision  of  such  ques- 
tion." National  B^nk  v.  Hampson,  4 
Kan.  App.  217,  45  Pac.  970.  To  same 
effect,  see  Camozzi  v.  Colusa  Sandstone 
Co.  (Cal.  App.),  147  Pac.  107. 

[d]  The  court  properly  instructs 
though  there  is  a  square  contradiction 
in  the  evidence.  "This  conflict  sim- 
ply raised  an  issue  for  the  jury." 
Waltham  Piano  Co.  v.  Lindholm  Fur. 
Co.  (Iowa),  150  N.  W.  1040. 

[e]  In  Mirodias  v.  Southern  Pacific 
Co.  (Nev.),  145  Pac.  912,  the  court 
says  a  certain  request  should  not  have 


been  granted,  there  being  "no  substan- 
tial evidence  in  the  record  that  will 
support  this  instruction." 

28.  See  the  titles  "Trial;"  "Ver- 
dict." See  also  "Demurrer  to  Evi- 
dence;" "Dismissal,  Discontinuance 
and  Nonsuit." 

29.  See  infra,  VI,  H,  2. 

30.  See  infra,  VI,  C,  2,  d,  (III). 

31.  See  infra,  VI,  H,  3,  d. 

32.  Ala. — MoCary  v.  Alabama  G.  S. 
E.  Co.,  182  Ala.  597,  62  So.  18;  Mc- 
Laughlin V.  Beyer,  181  Ala.  427,  61  So. 
62;  Gaston  v.  State,  179  Ala.  1,  60  So. 
805;  Wise  v.  State,  11  Ala.  App.  72, 
66  So.  128;  Trufant  v.  White,  99  Ala. 
526,  13  So.  83.  Ark.— St.  Louis,  etc.  Ey. 
Co.  1).  Coke,  175  S.  W.  1177.  Cal.— People 
V.  MelSTamara,  94  Cal.  509,  29  Pad.  953; 
People  V.  Wilson,  23  Cal.  App.  513, 
138  Pac.  971.  Colo. — McCormick  v. 
Parriott,  33  Colo.  382,  80  Pac.  1044, 
following  Burnham  v.  Jackson,  1  Colo. 
App.  237,  28  Pac.  250.  Ga. — Brown  v. 
Matheson,  142  Ga.  396,  83  S.  E.  98, 
Macon  Eailway,  etc.  Co.  v.  Vining,  123 
Ga.  770,  51  S.  E.  719;  Smith  v.  Hazle- 
hurst,  122  Ga.  786,  50  S.  E.  917.  111. 
Harney  v.  Sanitary  District,  260  111. 
54,  102  N.  E.  1070;  Dazey  v.  Stair- 
wait,  123  111.  App.  489;  Wabash  Ey. 
Co.  V.  Perking,  137  111.  App.  514;  Il- 
linois Central  E.  Co.  v.  Collison,  134 
111.  App.  443.  Ind. — Chicago,  etc.  Co. 
V.  Mitchell  (Ind.  App.),  105  N.  E.  396. 
Me.— State  t).  Pike,  65  Me.  111.  Mich. 
People  V.  Jansma,  181  Mich.  62,  147 
N.  W.  600;  O'Dea  v.  Michigan  Cent.  E. 
Co.,  142  Mich.  265,  105  N.  W.  746. 
Minn. — State  v.  Almos,  122  Minn.  479, 
142  N.  W.  801.  Mo.— State  v.  Chinn, 
153  Mo.  App.  611,  133  S.  W.  1196; 
Metropolitan  St.  Ey.  Co.  v.  Broderick, 
etc.  Co.,  156  Mo.  App.  640,  137  S.  W. 
633.  Nev.— State  v.  Buralli,  27  Nev. 
41,  71  Pac.  532.  N.  C— Daniel  V.  Dix- 
on, 161  N.  C.  377,  77  S.  E.  305.     Okla. 
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to  give  instructions  which  are  in  the  nature  of  argument  rather  than 
declarations  of  established  rules  of  law,^^  or  which  are  arguments  for 
or  against  a  theory  rather  than  submissions  of  questions  of  fact.^* 
There  must  be  full  and  fair  recitals  of  the  evidence  of  the  witnesses, 
rather  than  inferential  argumentation.'^  It  is  always  proper  to  refuse 
to  give  an  instruction  subject  to  this  vice,^^  without  regard  as  to  how 


Miller  v.  State  (Okla.  Crim.),  131  Pac. 
717;  Price  v.  State,  1  Okla.  CTim.  358, 
98  Pac.  447.  Tex. — ^Hughes-Buie  Co.  v. 
Mendoza  (Tex.  Civ.  App.),  156  S.  W. 
328.  Utah.— State  v.  Brown,  39  Utah 
140,  115  Pae.  994,  Ann.  Cas.  1913E,  1. 
Wash.— Cowie  v.  Seattle,  22  Wash.  659, 
62  Pae.  121.  Wis. — Bodenheimen  v. 
Chicago,  etc.  E.  Co.,  140  Wis.  623,  123 
N.  W.  148;  Jones  v.  Monson,  137  Wis. 
478,  119  N.  W.  179,  129  Am.  St.  Eep. 
1082;  Secor  v.  State,  118  Wis.  621,  95 
N.  W.  942. 

33.  So  in  Wyman  v.  Whicher,  179 
Mass.  276,  60  N.  E.  612,  the  court  char- 
acterizes a  certain  request  as  being 
"rather  an'  attempt  to  get  in  a  last 
■word  of  argument  than  a  request  for  a 
needed  instruction." 

[a]  In  Territory  v.  Kawano,  20 
Haw.  469,  Ann.  Cas.  1913B,  258,  the 
court  commenting  on  an  instruction 
says:  "However  forceful  and  appro- 
priate this  language  might  have  been 
as  an  argument  by  counsel,  the  use  of 
such  language  by  the  court  was  not 
only  improper  but  was  unfair  and 
prejudicial  to   defendant." 

[b]  The  following  charge  was  held 
argumentative  as  involving  a  nice  dis- 
tinction in  metaphysics:  "In  cases  of 
wanton  cruelty,  the  presumption  is  al- 
ways against  the  State;  for  no  man  is 
cruel  without  some  interest,  without 
some  motive  of  fear  or  hate."  State 
V.  Porter,  35  La.  Ann.  1159. 

[c]  An  instruction,  "The  policy  of 
our  law  deems  it  better  that  many  guil- 
ty persons  should  escape  than  that  one 
innocent  person  should  be  convicted 
and  punished,"  is  erroneous  as  being 
argumentative.  State  v.  Pleming,  17 
Idaho  471,  106  Pac.  305. 

[d]  The  statement,  "You  have  the 
right  to  consider  that  innocent  men 
have  been  convicted,  and  to  consider 
the  danger  of  convicting  an  innocent 
man,"  while  proper  argument  by  coun- 
sel cannot  be  injected  into  the  in- 
structions." People  V.  Lonner,  139 
Cal.   634,  73   Pac.  586. 

[e]  It  was  objectionable  after  lay- 
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ing  down  the  rule  that  persons  of  ten- 
der age  are  not  to  have  their  conduct 
measured  by  the  same  standard  as  that 
of  persons  of  more  mature  age,  to  say 
in  effect  that  this  was  "a  reasonable 
and  humane  rule"  and  a  "doctrine 
taught  by  every  man's  experience  and 
sanctioned  by  the  law."  Chicago,  etc. 
Co.  V.  MitcheU  (Ind.  App.),  105  N.  E. 
396. 

[f]  Though  the  court  may  have 
stated  the  claims  of  both  parties  rather 
more  fully  than  was  necessary,  it  was 
not  argumentative  where  he  took  pains 
to  tell  the  jury  with  great  particularity 
that  they  were  the  sole  judges  of  the 
facts.  Asplund  «.  Calumet  &  Hecla 
Min.  Co.,  177  Mich.  529,  143  N.  W. 
633. 

34.  Fletcher  v.  Dixon,  107  Md.  420, 
68  Atl.  875. 

[a]  An  instruction  "which  advised 
the  jury  they  should  determine  whether 
there  was  a  crop  failure,  by  taking,  into 
consideration  the  number  of  tomatoes 
packed  by  defendants,  and  if  they 
found  there  was  a  substantial  quan- 
tity packed,  should  find  there  was  not 
a  total  failure  of  the  crop  within  the 
meaning  of  the  contract,"  was  an  un- 
warranted argument  on  the  evidence. 
Eiley-Wilson,  etc.  Co.  v.  Seymour,  etc. 
Co.,  129  Mo.  App.  325,  336,  108  S.  W. 
628. 

[b]  In  an  action  for  negligence  it 
was  argumentative  to  charge  on  the 
question  of  ■  contributory  negligence 
that  the  jury  must  "consider  the  fact 
that  the  plaintiff  in  this  case  has  lived 
all  his  life  in  a  city,  where  they  had 
electric  lights  and  electric  wires,  and 
the  fact  that  the  plaintiff  thus  had 
opportunities  to  l^arn  and  appreciate 
the  dangers  of  such  agencies."  Potera 
V.  Brookhaven,  95  Miss.  774,  49  So. 
617. 

35.  Collins  V.  State,  71  Miss.  691,  15 
So.  42. 

36.  Ala. — Cummings  v.  McDonnell, 
66  So.  717.  Ark.— Taylor  v.  State,  169 
S.  W.  341;  White  v.  State,  152  S.  W. 
163;  Eector  v.  Eobins,  82  Ark.  424,  102 
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correct  it  may  be  as  an  abstract  proposition  of  law.'^ 

It  has  been  held  to  be  argumentative  in  stating  what  the  law  is,  to 
give  the  reason  for  it.'*  In  jurisdictions  where  the  court  is  absolutely 
forbidden  to  comment  on  the  evidence,'^  an  instruction  on  the  weight 
of  the  evidence  has  been  held  to  be  also  objectionable  because  argu- 
mentative,*" and  in  those  jurisdictions  where  fair  comment  is  per- 
mitted argumentative  instructions  are  condemned  as  going  beyond  the 
proper  bounds  thereof;*^  and  even  where  the  court  is  permitted  to 
charge  on  the  weight  of  the  evidence  the  practice  of  arguing  on  the 
facts  is  considered  improper.*^ 

2.  Effect.  —  Though  argumentative  instructions  are  not  merely  un- 
necessary but  may  be  prejudicial,*'  mere  argumentativeness  is  not 


S.  W.  209;  Boiling  v.  State,  54  Ark. 
588,  16  S.  W.  658.  C'al.— People  v. 
Trebilcox,  149  Cal.  307,  86  Pac.  684; 
People  V.  Lonner,  139  Cal.  634,  73  Pac. 
586;  People  v.  McNamara,  94  Cal.  509, 
29  Pae.  953;  Pacific,  etc.  Co.  v.  Max- 
well (Cal.  App.),  146  Pac.  900.  Colo. 
Peekham  v.  People,  32  Colo.  140,  75 
Pac.  422.  Conn. — Stedman  v.  O'Neil, 
82  Conn.  199,  72  Atl.  923,  22  L.  E.  A. 
(N.  S.)  1229.  Fla.— Logan,  etc.  Co.  v. 
Hasty,  67  So.  72;  Bass'  v.  State,  '58 
Fla.  1,  50  So.  531;  Florida  East  Coast 
E.  Co.  V.  Welch,  53  Pla.  145,  44  So. 
250.  Ga. — ^Brown  v.  Matheson,  142  Ga. 
396,  83  S.  E.  98;  Georgia  Ey.  &  E.  Co. 
V.  Gatlin,  142  Ga.  293,  82  S.  E.  888. 
Idaho.— State  v.  Fleming,  17  Idaho  471, 
106  Pae.  305.  111.— People  v.  Keating, 
247  HI.  76,  93  N.  E.  95;  Wiokes  v. 
Walden,  228  111.  56,  81  N.  E.  798; 
Burns  v.  People,  126  111.  282,  18  N.  E. 
550;  People  ».  Gardt,  175  111.  App.  80; 
Mengelkamp  v.  Consolidated  C.  Co.,  173 
111.  App.  370.  La. — State  v.  Porter,  35 
La.  Ann.  1159.  Md. — Fletcher  v.  Dix- 
on, 107  Md.  420,  68  Atl.  875.  Mass. 
Wyman  v.  Whicher,  179  Mass.  276,  60 
N.  E.  612.  Mich. — People  v.  Coulin, 
151  Mich.  200,  114  N.  "W.  1013.  Mo. 
Eiley-Wilson,  etc.  Co.  v.  Seymour,  etc. 
Co.,  129  Mo.  App.  325,  108  S.  W.  628. 
Nel).— Chapman  v.  State,  61  Neb.  888, 
86  N.  W.  907.  N.  H.— Minot  v.  Boston, 
etc.  E.  E.,  74  N.  H.  230,  66  Atl.  825. 
N.  C— Daniel  v.  Dixon,  161  N.  C.  377, 
77  S.  E.  305.  Okla.— Miner  v.  State,  9 
Okla.  Crim.  255,  131  Pac.  717.  R.  I. 
Eibas  V.  Eevere  Eubber  Co.,  91  Atl. 
58.  Tenn. — Cooper  v.  State,  123  Tenn. 
37,  138  S.  W.  826.  Tex.— Miller  v. 
Campbell  (Tex.  Civ.  App.),  171  S.  W. 
251;  Bomar  v.  Munn  (Tex.  Civ.  App.), 
158  S.  W,  1186.    Utah.— State  v.  Eomeo, 


42  Utah  46,  128  Pac.  530.  Wash. 
State  V.  Stentz,  33  Wash.  444,  74  Pae. 
588. 

[a]  "The  defense  is  not  entitled  of 
right  to  put  an  argument  into  the  in- 
structions; that  must  be  left  to  coun- 
sel." People  V.  Crawford,  48  Mich. 
498,  12  N.  W.  673. 

37.  "Eequested  instructions  should' 
be  refused,  if  drawn  up  in  such  a  way 
as  to  have  the  effect  of  a  one-sided 
argument,  although  as  abstract  proposi- 
tions of  law,  they  are  correct."  State 
V.  Pike,  65  Me.  111. 

38.  State  v.  Stentz,  33  Wash.  444,  74 
Pae.  588. 

39.  See  infra,  VI,  H,  1,  e. 

40.  In  Eeotor  v.  Eobins,  82  Ark.  424, 
431,  102  S.  W.  209,  an  instruction 
which  recited  that  if  the  jury  found  a 
certain  fact  "this  will  be  deemed  in 
law  one  of  the  most  cogent  evidences 
of  partnership,"  was  held  to  be  argu- 
mentative. 

[a]  An  instruction  which  was  not 
violative  of  the  constitutional  provision 
forbidding  charging  on  the  facts,  be- 
cause "it  related  to  matters  of  history 
and  general  information  rather  than  to 
facts  contained  in  the  case,"  was 
nevertheless  held  objectionable  as  be- 
ing argumentative  in  People  v.  Wilson, 
23  Cal.  App.  513,  138  Pae.  971. 

41.  See  infra,  VI,  H,  1,  d. 

42.  See  infra,  VI,  H,  1,  c. 

43.  Wills  V.  Tanner,  13  Ky.  L.  Eep. 
741,  18  S.  W.  166.  See  Eay  v.  Patter- 
son, 165  N.  C.  512,  81  8.  E.  773. 

[a]  In  State  v.  Almos,  122  Minn. 
479,  142  N.  W.  801,  notwithstanding  the 
statute  against  reversal  for  defects  or 
imperfections  in  matter  of  form  a  re- 
versal was  had  where  there  were 
"close  questions  of  fact  and  the  jury 
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ground  for  reversal  where  no  prejudice  appears.**    An  argumentative 
portion  of  an  instruction  should  be  stricken  out.*" 

E.    CoNTEADicTORT    INSTRUCTIONS.**  —  1.    Statement    of   Rule 

Obviously  the  instructions  as  a  "whole  must  not  be  inconsistent  and 
contradictory,*^  for  the  jury  cannot  tell  which  instruction  is  correct, 


must  have  been  influenced  in  this  de- 
termination by  the  tone  of  argument 
that  runs  through  the  charge." 

44.  Ala. — Cummings  v.  McDonnell, 
66  So.  717.  Colo.— McCormiek  v.  Par- 
riott,  33  Colo..  382,  80  Pac.  1044,  "the 
law  was  clearly,  fully  and  carefully 
given  in  the  charge,  considered  as  a 
whole."  Ga. — Smith  v.  Hazlehurst,  122 
Ga.  786,  50  S.  E.  917.  111.— Harney  v. 
Sanitary  Dist.,  260  111.  54,  102  N.  E. 
1070;  Wabash  Ey.  Co.  v.  Perkins,  137 
111.  App.  514  (where  other  instructions 
rendered  the  error  harmless).  See 
Illinois  Central  E.  Qo.  v.  Collison,  134 
111.  App.  443.  Tex. — Chisum  v.  Chest- 
nutt    (Tex.   Civ.  App.),  36   S.   W.   758. 

[a]  An  instruction  admittedly  ar- 
gumentative was  held  not  ground  for 
reversal  where  the  trial  court  made  no 
argument  to  induce  conviction  but 
merely  stated  the  law  argumeutative- 
ly.     Hurley  v.  State,  29  Ark.  17. 

[b]  In  Cargile  v.  State,  137  Ga.  775, 
74  S.  E.  621,  the  court  isefused  to  re- 
verse notwithstanding  "the"  somewhat 
metaphysical  savor"  of  an  instruction. 

[e]  A  charge  "If  you  should  not 
be  willing  to  act  upon  the  evidence  in 
this  case  in  relation  to  matters  of  most 
solemn  importance  to  your  own  inter- 
est, then  you  should  find  the  defendant 
not  guilty,"  is  said  to  be  argumenta- 
tive and  to  be  "of  that  class  of  charges 
which  may  be  either  given  or  refused 
without  the  courts  thereby  being  put 
in  error."  Chestnut  v.  State,  7  Ala. 
App.  72,  61  So.  609,  citing  Phillips  V. 
State,  162'  Ala.  14,  50  So.  194;  Amos 
V.  State,  123  Ala.  50,  26  So.  524,  and 
Montgomery  v.  State,  169  Ala.  12,  53 
So.  991,  where  it  is  said  discussing  a 
charge  of  like  import:  "Charges  like 
this  at  one  time  were  held  proper  by 
this  court;  but  the  later  decisions  have 
held  that  such  charges  are  properly 
refused,  because  argumentative." 

[d]  In  Alabama,  the  giving  of  argu- 
mentative instructions  does  not  con- 
stitute reversible  error.  Trufant  v. 
White,  99  Ala.  526,  13  So.  83;  Bell 
V.  Kendall.  93  Ala.  489,  8  So.  492; 
Waxelbaum  v.  Bell,  91  Ala.  331,  8  So. 
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571;  Chestnut  v.  State,  7  Ala.  App.  72, 
61   So.  609. 

45.  Huffman  V.  Graves,  245  HI.  443, 
92  N.  E.  289. 

As  to  right  to  modifjr  requested  in- 
structions, see  supra,  III,  P. 

46.  Refusal  of  reciuests  as  mislead- 
ing generally,  see  supra,  III,  E,  2. 

47.  IT.  S. — Sweeney  v.  Erving,  228 
V.  S.  233,  33  Sup.  Ct.  416,  57  L.  ed. 
815;  Blanton  v.  United  States,  213  Fed. 
320,  130  O.  C.  A.  22;  J.  H.  Sullivan 
Co.  V.  Wingerath,  203  Fed.  460,  121 
C.  C.  A.  584.  Ala. — Southern  Ey.  Co. 
V.  Penney,  164  Ala.  188,  51  So.  392; 
Carter  v.  Pulgham,  134  Ala.  238,  32 
So.  684.  Ark. — Simonson  v.  Lovewell, 
175  S.  W.  407;  Chicago  Mill,  etc.  Co. 
V.  Johnson,  104  Ark.  67,  147  S.  W. 
86;  St.  Louis,  I.  M.  &  S.  Ey.  Co.  v. 
Hudson,  95  Ark.  506,  130  S.  W.  534. 
Cal. — People  v.  Weston,  146  Pac.  871; 
Lemasters  v.  Southern  Pac.  Co.,  131 
Cal.  105,  63  Pac.  128;  Tognazzini  v. 
Freeman,  18  Cal.  App.  468,  123  Pae. 
540.  Colo.— Clare  v.  People,  9  Colo.  122, 
10  Pac.  799;  Arnett  v.  Huggins,  18 
Colo.  App.  115,  70  Pac.'  765.  Conn. 
Eosenstein  v.  Fair  Haven,  etc.  Co.,  78 
Conn.  29,  60  Atl.  1061.  Ga.— Savannah 
Elect.  Co.  V.  McClelland,  128  Ga.  87, 
57  S.  E.  91;  Macon  Eailway,  etc.  Co. 
V.  Streyer,  123  Ga.  279,  51  S.  E.  342. 
Haw. — Territory  v.  Kawano,  20  Haw. 
469,  Ann.  Cas.  1913B,  258.  Idaho. 
Giffen  v.  Lewiston,  6  Idaho  231,  55 
Pac.  545.  111. — Illinois  Match  Co.  v. 
Chicago,  E.  I.  &  P.  Ey.  Co.,  250  111. 
396,  95  N.  E.  492;  Illinois  Linen  Co. 
V.  Hough,  91  ni.  63.  Ind. — Hampton 
V.  State,  160  Ind.  575,  67  N.  E.  442; 
Wenning  v.  Teeple,  144  Ind.  189,  41 
N.  E.  600.  la. — Hillebiant  v.  Green,  93 
Iowa  661,  62  N.  W.  32.  Kan.— Bigelow 
V.  Wygal,  52  Kan.  619,  35  Pae.  200. 
Ky. — Eagle  Coal  Co.  v.  Patrick 's  Admr., 
161  Ky.  333,  170  S.  W.  960;  Western 
Union  Tel.  do.  v.  Eeed,  158  Ky.  552, 
165  S.  W.  656;  Ferguson  v.  Fox's  Admr., 
1  Mete.  83.  Md. — Mayor  &  City  Coun- 
cil V.  Megary,  122  Md.  20,  89  Atl.  331; 
Eyre-Shoemaker  Const.  Co.  v.  Machin, 
116  Md.  58,  81  Atl.  267;  Baltimore  & 
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and  so  is  withoiit  any  sure  guide.*'  Instructions  subject  to  the  vice 
of  contradiction  are  always  properly  refused.*^  If  the  following  of 
one  rule  would  lead  to  a  different  result  than  would  be  arrived  at  by 
following  the  other,  the  instructions  are  defective  and  misleading.^" 
But  instructions  which  clearly  and  correctly  state  distinct  defenses,  or 
causes  of  action,  properly  pleaded,  cannot  be  said  to  be  contradictory,^^ 
nor  is  an  instruction  contradiotory  which  merely  recognizes  the  dis- 


Ohio  E.  Co.  1).  Blocher,  27  Md.  277. 
Mass. — Percival  v.  Chase,  182  Mass. 
371,  65  N.  B.  800.  Mich.— Sweezy  v. 
Collins  Northern  lee  Co.,  171  Mich. 
75,  139  N.  W.  84.  Mtnn.— MeCormick 
V.  Kelly,  28  Minn.  135,  9  N.  W.  675. 
Miss. — Solomon  v.  City  Compress  Co., 
69  Miss.  319,  10  So.  446,  12  So.  339. 
Mo. — Belen  v.  St.  liouis  Transit  Co., 
186  Mo.  430,  85  S.  W.  346.  Mont. 
State  V.  Jones,  48  Mont.  505,  139  Pac. 
441;  Kelley  v.  Cable  Co.,  7  Mont.  70, 
14  Pae.  633.  Neb.— Higbee  v.  State, 
74  Neb.  331,  104  N.  W.  748;  Omaha 
St.  E.  Co.  V.  Boesen,  68  Neb.  437,  94 
N.  W.  619.  N.  J.— State  v.  KroU  (N. 
J.  L.),  93  Atl.  571.  N.  Y.— ^mith  v. 
Lehigh  Val.  E.  Co.,  94  App.  Div.  125, 
87  N.  T.  Supp.  1035.  N.  C— Pegram 
V.  Sea  Board  Air  Line  E.  Co.,  139  N.  C. 
303,  51  S.  E.  875;  Edwards  v.  Atlantic 
Coast  Line  E.  Co.,  129  N.  C.  78,  39 
S.  E.  730.  Okla.— Leavitt  v.  Deich- 
mann,  30  Okla.  423,  120  Pae.  983 ;  Payne 
V.  McOormick  Harv.  Mach.  Co.,  11  Okla. 
318,  66  Pae.  287.  Ore.— Neis  v.  Whit- 
aker,  47  Ore.  517,  84  Pac.  699.  Pa. 
■Com.  V.  Deitrich,  221  Pa.  7,  70  Atl. 
275;  Elk  Tanning  Co.  v.  Brennan„  203 
Pa.  232,  52  Atl.  246.  Tex.— Weld- 
Neville  Cotton  'Co.  V.  Lewis  (Tex.  Civ. 
App.),  163  S.  W.  667;  Williamson  v. 
D.  M.  Smith  &  Co.  (Tex.  Civ.  App.), 
79  S.  W.  51;  Gulf,  C.  &  S.  F.  Co. 
V.  White  (Tex.  Civ.  App.),  32  S.  W. 
322.  Utah.— Konold  v.  Eio  Grande  W. 
Co.,  21  Utah  379,  60  Pac.  1021,  81  Am. 
St.  Eep.  693.  Vt. — Johnson  &  Co.  «. 
Central  Vermont  E.  Co.,  84  Vt.  486, 
79  Atl.  1095.  Va.— Virginia  Ey.,  etc. 
Co.  V.  Meyer,  84  S.  E.  742;  Singer  Mfg. 
Co.  V.  Bryant,  105  Va.  403,  54  S.  E. 
320.  Wash.— Alaska  S.  S.  Co.  v.  Pacific 
Coast  Gypsum  Co.,  78  Wash.  247,  138 
Pac.  875.  W.  Va. — Toner  v.  Whip,  53 
W.  Va.  158,  44  S.  E.  179,  63  L.  E.  A. 
937;  Baltimore  &  O.  E.  E.  Co.  v.  Laf- 
ferty,  2  W.  Va.  104.  Wis. — Eump  v. 
Bresnan,  160  Wis.  179,  151  N.  W.  251; 
Biehman  v.  Buchheit,  128  Wis.  385,  107 
N.  W.  325. 


48.  St.  Louis,  L  M.  &  S.  E.  Co.  v. 
Hudson,  95  Ark.  506,  130  S.  W.  534. 

[a]  "Where  there  are  conflicting 
instructions,  the  jury  would  have  no 
correct  guide."  Marianna  Hotel  Co. 
V.  Livermore  F.  &  M.  Co.,  107  Ark.  245, 
154  S.  W.  952. 

[b]  "If  the  jury  perceived  the  .con- 
tradiction there  was  nothing  by  which 
they  could  determine  in  which  the 
court  erred."  Union  Pac.  Ey.  Co.  v. 
Milliken,  8  Kan.  647. 

[c]  Conflicting  instructions  are 
rather  inclined  to  distract  and  perplex 
the  jury  than  to  enlighten  them  upon 
the  law  of  the  ease.  Clay's  Heirs  v. 
Miller,  3  Mon.  (Ky.)  146. 

[d]  Juries  cannot  be  left  to  recon- 
cile conflicting  principles  of  law. 
Savannah  Elect.  Co.  v.  McClelland,  128 
Ga.  87,  57  8.  B.  91. 

49.  U.  S. — Blanton  ©.  United  States, 
213  Fed.  320,  130  C.  G.  A.  22.  Ala, 
Southern  Ey.  Co.  v.  Penney,  164  Ala. 
188,  51  So.  392;  Carter  v.  Fulgham,  134 
Ala.  238,  32  So.  684.  Colo.— Healey  v. 
Eupp,  28  Colo.  102,  63  Pac.  319.  Md. 
Mayor  &  City  Council  v.  Megary,  122 
Md.  20,  89  Atl.  331;  Philadelphia,  etc. 
E.  Co.  V.  Holden,  93  Md.  417,  49  Atl. 
625.  Mass.— Percival  v.  Chase,  182 
Mass.  371,  65  N.  E.  800.  N.  Y.— Eam- 
sey  V.  National  Contract.  Co.,  49  App. 
Div.  11,  63  N.  Y.  Supp.  286.  W.  Va. 
Baltimore  &  O.  E.  E.  Co.  v.  LafEerty,  2 
W.  Va.  104. 

50.  Illinois  Match  Co.  v.  Chicago, 
E,  L  &  P.  Ey.  Co.,  250  HI.  396,  95 
N.  E.  492;  Wood  v.  Olson,  117  111.  App. 
128;  Johnson  &  Co.  v.  Central  Vermont 
E.  Co.,  84  Vt.  486,  79  Atl.  1095. 

51.  Delancey  v.  Missouri,  K.  &  T. 
Ey.  Co.  (Tex.  Civ.  App.),  149  S.  W. 
259. 

[a]  Instructions  are  not  contradic- 
tory which  "were  based  upon  two  dif- 
ferent allegations  of  fact  and  the  jury 
could,  under  the  proof,  have  consistent- 
ly found  for  appellant,  though  not  for 
the  appellee,  under  both  aspects  pre- 
sented by  the  instructions."     Western 

Vol.  xin 


802 


IN8TBUCTI0NS 


tinction  between  the  ultimate  finding  of  a  fact,  and  the  evidence  tending 
to  prove  that  faet,^^  or  which  purports  to  deal  with  the  conflicting  state 
of  the  evidence  advanced  by  the  parties.^^  The  general  rule  as  to 
contradictory  instructions  must  be  considered  in  connection  with  the 
rule  of  construction  that  all  the  instructions  must  be  read  together,"* 
but  these  rules  are  not  antagonistic  to  each  other,  since  conflicting 
instructions  cannot  be  harmonized.""  A  mere  difference  in  phrase- 
ology or  verbiage  which  could  not  have  conveyed  different  proposi- 
tions of  law  to  the  jury  should  not  .be  considered  as  conflicting."" 
2.  EiFect  of  Contradiction.  —  Generally  speaking  contradictory 
instructions  are  ground  for  reversal  where  given  on  a  material  point,"' 


Union  Tel.  Co.  v:  Reed,  158  Ky.  552, 
165  S.  W.  656.' 

52.  Carter  v.  Sioux  City  Service 
Co.,  160  Iowa  78,  141  N.  W.  26. 

53.  State  v.  Davis,  158  Iowa  501, 
139  N.  W.  1078;  Virginia  By.  &  Power 
Co.  V.  Meyer  (Va.),  84  S.  E.  742. 

54.  See  infra,  XIII,  B,  and  King  v. 
People,  54  Colo.  122,  129  Pac.  235. 

[a]  In  Gill  v.  Staylor,  93  Md.  453, 
471,  49  Atl.  650,  where  one  prayer 
referred  to  another  "not  by  number, 
or  other  express  designation,  but  by  re- 
peating the  conclusive  fact  of  the 
hypothesis  on  which  the  first  prayer 
was  founded,"  and  explained  what  was 
meant  by  an  expression  in  the  first 
the  supreme  court  said  it  was  a  case 
"of  qualifying  not  contradicting, 
prayers. ' ' 

55.  Edwards  v.  Atlantic  Coast  Line 
E.  Co.,  129  N.  C.  78,  39  S.  E.  730; 
Johnson  &  Co.  v.  Central  Vermont  E. 
Co.,  84  Vt.  486,  498,  79  Atl.  1095. 
Bee  Eosenstein  v.  Fair  Haven,  etc. 
Co.,  78   Conn.  29,  60  Atl.  1061. 

[a]  In  Price  v.  State,  1  Okla.  Crim. 
358,  388,  98  Pac.  447,  the  court  says 
the  rule  requiring  the  instructions  to 
be  construed  as  a  whole  "does  not 
mean  that  an  erroneous  instruction 
upon  a  material  issue  can  be  cured  by 
giving  a  correct  instruction  upon  the 
same  question  in  another  portion  of  the 
instructions."  Quoted -with  approval  in 
Eea  V.  State,  3  Okla.  Crim.  269,  105 
Pac.  381.  See  also  Lexington  &  E.  E. 
Co.  V.  Fields,  152  Ky.  19,  153  S.  "W. 
43;  Payne  v.  McCormick  Harv.  Mach. 
Co.,  11  Okla.  318,  66  Pac.  287. 

[b]  Eeversal  follows  where  "There 
is  nothing  in  the  words  used  which 
would  lead  the  jury  to  understand  that 
one  instruction  is  used  in  limitation  or 
qualification  of  the  other. ' '  Union  tac. 
E.  Co.  V.  Milliken,  8  Kan.  647. 
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56.  John  Hancock,  etc.  Co.  v.  Pow- 
ell, 116  111.  App.  151. 

[a]  Mere  use  of  word  "her"  in 
one  instruction  where  "the"  was  ob- 
viously intended  could  not  have  mis- 
led the  jury.  Mayor  &  City  Council  v. 
Megary,  122  Md.  20,  89  Atl.  331. 

[b]  To  give  an  instruction  based 
on  the  idea  of  damage  to  "future 
health"  and  at  the  same  time  instruct 
that  there  is  "no  evidence  of  perma- 
nent injury"  is  not  conflicting.  The 
instructions  must  relate  to  the  same 
thing.  "Permanent  injury"  and  "in- 
jury to  future  health"  are  not  expres- 
sive of  the  same  thing.  Wood  v.  Chi- 
cago, etc.  E.  Co.,  119  Mo.  App.  78,  95 
S.  W.  946. 

[o]  Use  of  "knowledge,"  "abso- 
lute knowledge,"  and  "actual  knowl- 
edge" held  not  to  be  contradictory  and 
misleading,  in  a  negligence  case.  Alaska 
S.  S.  Co.  V.  Pacific  Coast  Gypsum  Co., 
78  Washv  247,  138  Pac.  875. 

57.  Ark.— 'Chicago  Mill,  etc.  Co.  v. 
Johnson,  104  Ark.  67,  147  S.  W.  86; 
St.  Louis,  I.  M.  &  S.  Ey.  Co. «;.  Hudson, 
95  Ark.  506,  130  S.  W.  534.  Oal.— Le- 
masters  v.  Southern  Pac.  Co.,  131  Cal. 
105,  63  Pac.  128;  Tognazzini  v.  Free- 
man, 18  Cal.  App.  468,  123  Pac.  540. 
Oolo.— San  Miguel  C.  G.  M.  Co.  v. 
Stubbs,  39  Colo.  359,  90  Pac.  842.  Conn. 
Eosenstein  v.  Pair  Haven,  etc.  Ey.,  78 
Conn.  29,  39,  60  Atl.  1061.  Ga.— Sa- 
vannah Elect.  Co.  V.  McClelland,  128 
Ga.  87,  57  S.  E.  91;  Macon  Ey.  etc. 
Co.  V.  Streyer,  123  Ga.  279,  51  S.  E.  342; 
Wimberly  v.  State,  12  Ga.  App.  540, 
77  S.  B.  879.  Idaho. — Giffen  v.  Lewis- 
ton,  6  Idaho  231,  55  Pac.  545.  lU. 
Illinois  Match  Co.  v.  Chicago,  E.  I.  & 
P.  Ey.  Co.,  250  111.  396,  95  N.  E.  492; 
Illinois  Linen  Co.  V.  Hough,  91  111.  63. 
Ind.— Wenning  v.  Teeple,  144  Ind.  189, 
41  N.  E.  600;  Inland  Steel  Co.  v.  Hko 
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for  it  is  usually  impossible  to  tell  which  rule  the  jury  followed."*  So 
where  the  theories  of  two  requests  are  directly  opposed  and  the  jury 
could  not  without  disregarding  one  or  the  other  come  to  any  correct 
conclusion,  reversal  must  follow  the  granting  of  both  requests.^^  How- 
ever, it  may  appear  that  no  prejudice  has  resulted  from  the  contra- 


(Ind.  App.),  96  N.  E.  963.  Kan.— Un- 
ion Pac.  Ey.  Co.  v.  Milliken,  8  Kan. 
647.  Ky.— 'Clay's  Heirs  v.  Miller,  3  Mon.~ 
146.  Mich. — Sweezy  v.  Collins  North- 
ern Ice  Co.,  171  Mich.  75,  137  N.  "W. 
84.  Minn. — MeCormick  v.  Kelly,  28 
Minn.  135,  9  N.  W.  675.  Miss.— Solo- 
mon V.  City  Compress  Co.,  69  Miss.  319, 
10  So.  446,  12  So.  339.  Mo.— Belen  v. 
St.  Louis  Transit  Co.,  186  Mo.  430,  85 
S.  W.  346;  Sharp  v.  Sturgeon,  75  Mo. 
App.  651.  Mout. — State  v.  Jones,  48 
Mont.  505,  139  Pac.  441;  Kelley  v. 
Cable  Co.,  7  Mont.  70,  14  Pac.  633.  Neb. 
Crosby  v.  Eitchey,  56  Neb.  336,  76  N. 
W.  895.  N.  Y.— Smith  v.  Lehigh  Val. 
E.  Co.,  94  App.  Div.  125,  87  N.  Y^  Supp. 
1035.  N.  C— Edwards  v.  Atlantic  Coast 
Line  E.  Co.,  129  N.  C.  78,  39  S.  E.  730. 
Ore. — Morrison  v.  McAtee,  23  Ore.  530, 
32  Pac.  400.  Pa. — Elk  Tanning  Oo.  v. 
Brennan,  203  Pa.  232,  52  Atl.  246.  Tex. 
Weld-Neville  Cotton  Co.  v.  Lewis  (Tex. 
Civ.  App.),  163  S.  W.  667;  Williamson 
V.  D.  M.  Smith  &  Co.  (Tex.  Civ.  App.), 
79  S.  W.  51;  Gulf,  C.  &  S.  P.  Co.  v. 
White  (Tex.  Civ.  App.),  32  S.  W.  322. 
Utah.— Konold  v.  Eio  Grande  W.  E.  Co., 
21  Utah  379,  60  Pac.  1021,  81  Am.  St. 
Eep.  693.  Vt.— Johnson  &  Co.  v.  Cen- 
tral Vermont  E.  Co.,  84  Vt.  486,  79  Atl. 
1095.  Va.— Singer  Mfg.  Co.  v.  Bryant, 
105  Va.  403,  54  S.  E.  320.  Wis.— Har- 
rington V.  Priest,  104  Wis.  362,  80  N. 
W.  442. 

[a]  "Where  the  instructions  on  a 
material  point  in  a  criminal  case  are 
inconsistent  some  correct  and  others  in- 
correct to  the  extent  that  they  may  be 
misleading  to  a  jury  a  conviction  will 
be  reversed."  Eea  v.  State,  3  Okla. 
Crim.  269,  105  Pae.  381,  following  Price 
V.  State,  1  Okla.  Crim.  358,  98  Pac. 
447.  See  also  Payne  v.  MeCormick 
Harv.  Mach.  Co.,  11  Okla.  318,  66  Pac. 
287. 

[b]  Where  instructions  are  "in  di- 
rect conflict  and  irreconcilable,"  the 
judgment  must  be  reversed.  State  v. 
MePherson,  72  Wash.  371,  130  Pae.  481. 

[c]  The  fact  that  a  portion  of  the 
charge  states  the  principle  correctly 
while  another  part   does   not  is  itself 


a  sufficient  reason  why  the  verdict  can- 
not stand.  MeCormick  v.  Kelly,  28 
Minn.  135,  9  N.  W.  675. 

[d]  An  instruction  on  circumstan- 
tial evidence  which  is  contradictory 
within  itself  is  clearly  prejudicial  er- 
ror, and  so  ground  for  reversal.  Hamp- 
ton V.  State,  160  Ind.  575,  67  N.  E. 
442. 

Subseciueut  correct  instruction  as  a 
correction  or  withdrawal  of  previous  in- 
correct instruction,  see  infra,  IX,  B. 

58.  Colo. — Arnett  v.  Huggins,  18 
Colo.  App.  115,  70  Pac.  765.  Neb.— Om- 
aha St.  E.  Co.  V.  Boesen,  68  Neb.  437, 
94  N.  W.  619.  N.  0.— Pegram  v.  Sea 
Board  Air  Line  Co.,  139  N.  C.  303,  51 
S.  E.  875.  Okla. — Payne  v.  MeCormick 
Harv.  Mach.  Co.,  11  Okla.  318,  66  Pac. 
287.  Ore. — Neis  v.  Whitaker,  47  Ore. 
517,  84  Pac.  699.  Pa.— Com.  v.  Deit- 
rick,  221  Pa.  7,  70  Atl.  275.  Tex.— Weld 
Neville  Cotton  Co.  v.  Lewis  (Tex.  Civ. 
App.),  163  S.  W.  667.  Utah.— Konold 
V.  Eio  Grande  W.  Ey.  Co.,  21  Utah  379, 
399,  60  Pac.  1021,  81  Am.  St.  Eep. 
693.  Vt. — ^Briggs  v.  Town  of  Georgia, 
15  Vt.  61.  Wis. — Eichman  v.  Buchheit, 
128  Wis.  385,  107  N.  W.  325. 

[a]  The  court  having  given  incon- 
sistent instru<itions  on  contributory 
negligence  the  Supreme  Court  says:  "It 
is  impossible  to  determine  from  the 
evidence  in  the  case  and  the  instruc- 
tions given,  as  a  whole,  whether  or  not 
the  jury  found  that  the  plaintiffs  were 
guilty  of  contributory  negligence." 
Giffen  v.  Lewiston,  6  Idaho  231,  55  Pac. 
545. 

[b]  The  reviewing  court  cannot  cure 
the  verdict  by  ignoring  the  jury's  an- 
swer to  a  special  question,  on  the  the- 
ory that  the  jury  had  properly  con- 
strued the  instructions.  Eump  v.  Bres- 
nan,  160  Wis.  179,  151  N.  W.  251. 

59.  Eyre-Shoemaker  Const.  Co.  v. 
Mackin,  116  Md.  58,  81  Atl.  267;  Balti- 
more &  Ohio  E.  Co.  V.  Blocher,  27  Md. 
277,  which  follows  Adams  v.  Oapron,  21 
Md.  186,  83  Am.  Dec.  566;  Haney  v. 
Marshall,  9  Md.  194,  215;  Kelley  v. 
Cable  Co.,  7  Mont.  70,  14  Pac.  633. 
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diction,^"  as  where  it  is  obvious  that  the  jury  have  followed  the  cor- 
rect instruction,**  or  where  the  instructions  least  favorable  to  appellant 
were  correct.*^  But  the  mere  fact  that  the  general  effect  and  tenor 
of  the  instructions  is  favorable  to  appellant  does  not  cure  the-  error."' 
"Where  the  inconsistent  instruction  was  given  at  the  instaJiee  of  appel- 
lant, he  cannot  complain  thereof.** 

F.'  Language,  Style  and  Arrangement.*^  —  1.  Choice  of  Lan- 
guage. —  a.  Discretion  of  Court.  —  The  particular  language,  mode,  or 
style  of  address  is  entirely  discretionary  with  the  trial  court  so  long 
as  he  presents  the  case  fairly  and  properly,  within  the  limitations  here- 
inafter discussed.""  So  long  as  the  trial  court  lays  down  a  correct 
rule  of  law  the  reviewing  court  will  not  reverse  for  mere  inelegancies 
of  expression,*'  or  looseness  of  language  in  the  sense  that  the  best  term 


60.  Ind.— Inland  Steel  Co.  v.  Ilko 
(Ind.  App.),  96  N.  E.  963.  Ky.— Eagle 
Coal  Co.  V.  Patrick's  Admr.,  161  Ky. 
333,  170  S.  "W.  960.  Tex.— San  Antonio 
&  A.  P.  E.  Co.  V.  Eobinson,  73  Tex.  277, 
11  S.  W.  327;  Turner  v.  Stephens  (Tex. 
Civ.  App.),  155  S.  W.  1009. 

61.  la. — Hillebrant  v.  Green,  93  Iowa 
661,  62  N.  W.  32.  Kan.— Bigelow  v. 
Wygal,  52  Kan.  619,  35  Pac.  200.  Md. 
Hogg  V.  Jackson  &  Sharp  Co.,  26  Atl. 
869,  following  Baltimore  &  O.  E.  Co.  v. 
Pumphrey,  59  Md.  390.  Ore. — Farmers' 
&  Traders'  Nat.  Bank  v.  Woodell,  38 
Ore.  294,  61  Pac.  837,  65  Pac.  520. 

62.  Cal. — Williams  v.  Southern  Pac. 
E  Co.,  110  Cal.  457,  42  Pac.  974.  lU. 
Graybeal  v.  Gardner,  146  111.  337,  34 
N.  E.  528;  Eogers  v.  Daniels,  116  111. 
App.  515.  Kan. — St.  Joseph  &  D.  C. 
E.  E.  V.  Grover,  11  Kan.  302.  JVLicll. 
Niagara  Ins.  Co.  v.  DeGrafif,  12  Mich. 
124. 

68.  Chicago,  B.  &  Q.  E.  Co.  v.  An- 
derson, 38  Neb.  112,  56  N.  W.  794. 

64.  Cal. — People  v.  Weston,  146  Pac. 
871.  Md.— Hogg  V.  Jackson  &  Sharp  Co., 
26  Atl.  869.  Mo. — Eeardon  v,  Missouri 
Pac.  E.  Co.,  114  Mo.  384,  21  S.  W. 
731. 

65.  Necessity  of  giving  in  exact 
language  of  request,  see  supra,  III,  F, 
3. 

Tone  of  voice,  etc.,  as  expressive  of 
approval  or  disapproval,  see  supra, 
VIII,   B,   4. 

Adopting  language  of  pleadings  or 
referring  thereto,  see  mfra,  VI,  0,  2, 
b,   (V)   and  (VI).' 

Sufficiency  of  language  used  to  pred- 
icate instructions  upon  jury's  belief 
from  the  evidence,  see  infra,  VI,  H, 
3,  a,  (ni). 
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66.  TI.  S, — ^Continental  Improvement 
Co.  V.  Stead,  95  IT.  S.  161,  24  L.  ed. 
403.  Colo.— 'Colorado  Springs  &  I.  E. 
Co.  V.  Allen,  55  Colo.  391,  135  Pac.  790; 
Moffatt  V.  Tenney,  17  Colo.  189,  30  Pae. 
348.  Idaho. — ^Keim  v.  Gilmore,  etc.  E. 
Co.,  23  Idaho  511,  131  Pac.  656.  :Mich. 
People  V.  Niles,  44  Mich.  606,  7  N.  W. 
192.  N.  C— Eoberts  v.  Baldwin,  155 
N.  C.  276,  71  S.  E.  319.  Pa.— Carman 
V.  Central  E.  E.  Co.,  195  Pa.  440,  46 
Atl.  71.  Tex.— Gulf,  etc.  Ey.  Co.  v. 
Dunlap  (Tex.  Civ.  App.),  26  S.  W.  655. 

[a]  Need  not  be  "any  stereotyped 
form,"  nor  need  the  trial  court  "use 
any  given  style"  of  expression.  It  ia 
sufficient  if  correct  rule  given.  Waltham 
Piano  Co.  v.  Lindholm  Fut.  Co.  (Iowa), 
150  N.  W.  1040. 

[b]  "A  judge's  style  and  manner 
are  his  own.  We  have  no  more  right 
to  dictate  to  the  judge  of  the  superior 
court  what  the  style  or  manner  of  his 
address  to  a  jury  shall  be  than  he  has 
to  dictate  to  us  what  ours  shall  be." 
State  V.  Eollins,  77  Me.  380. 

[c]  "The  style  and  diction  of  the 
trial  court  must  be  left  to  himself." 
Kersten  v.  Grea,t  Northern  E.  Co.,  28 
N.  D.  3,  147  N.  W.  787. 

[d]  "The  mere  fact  that  the  in- 
struction is  double,  and  is  addressed 
alike  to  both  parties,  argues  nothing 
against  the  correctness."  Elgin  Dairy 
Co.  V.  Shepherd  (Ind.),  108  N.  B.  2.S4, 
instruction  on  negligence,  which  read, 
"Each  of  the  parties  was  required," 
etc. 

67.  So  in  Bates  &  Go.  «.  Fuller,  8 
Lea  (Tenn.)  644,  discussing  the  charge, 
"defendant  cannot  gouge  the  plain- 
tiff out  of  their  property  in  no  such 
way, ' '   the   court   says  in   effect  that 
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has  not  been  employed  or  the  clearest  form  of  expression  used.**  A 
party  who  has  not  made  requests  indicating  the  language  he  prefers 
to  have  used,  cannot  complain  of  the  court's  choice  of  language  if  it 
is  not  substantially  erroneous.*® 

b.  Established  Precedents  Should  Be  Followed.'"'  —  The  better 
practice  is  to  follow  the  settled  precedents.'^  It  is  always  safer  to  lay 
down  familiar  rules  in  language  universally  adopted  and  approved 
than  to  undertake  to  give  a  new  version  in  more  doubtful  language.'^ 
So,  even  though  the  trial  judge  as  an  original  matter  may  be  able  to 
state  a  rule  of  law  more  concisely,  and  in  language  more  easily  under- 


wMle  a  better  or  more  elegant  expres- 
sion might  have  been  used  with  softer 
phrases  which  would  have  conveyed  the 
idea  "more  'niildly,'  and  yet  as  'firm- 
ly,' "  it  cannot  reverse  therefor. 

[a]  "The  language  of  the  court,  in 
its  charge  to  the  jury  ...  is  perhaps 
objectionable,  dealing  too  often  in  su- 
perlatives; but  taken  altogether,  is  be- 
lieved to  be  sufficiently  qualified  to 
avoid  misleading  the  jury."  MeFar- 
land  V.  Wofford,  16  Tex.  602. 

68.  Ark. — Chicago,  etc.  E.  Co.  v. 
Lindahl,  102  Ark.  533,  145  S.  W.  191, 
1914A,  Ann.  Gas.  561.  Md. — ^Waring 's 
Admr.  17.  Edmonds,  11  Md.  424.  Mo. 
Brown  v.  Metropolitan,  etc.  E.  Co.,  161 
Mo.'  App.  236,  143  S.  W.  561.  Neb. 
Langdou  v.  Wintersteen,  58  Neb.  278, 
78  N.  W.  501. 

[a]  "The  fact  that  we  might  have 
clothed  such  principles  in  different 
verbiage,  or  that  we  may  not  altogether 
approve  of  the  language  in  which  they 
were  couched  by  the  circuit  judge,  fur- 
nishes in  itself  no  ground  for  a  rever- 
sal." Pensacola  Elect.  Co.  v.  Bissett, 
59  Fla.  360,  52  So.  367. 

[b]  "The  all-important  question  for 
this  court  to  determine  is:  Does  the 
charge,  notwithstanding  its  imperfec- 
tions, fairly  state  the  law  applicable 
to  the  case  at  bar  correctly,  and  were 
the  substantial  legal  rights  of  the  ac- 
cused thereby  properly  safeguarded?  If 
so,  then  the  requirements  of  the  law, 
the  interest  of  justice,  and  the  rights 
of  the  accused  were  properly  sub- 
served." Cave  V.  United  States,  2 
Okla.  Crim.  258,  100  Pac.  1118. 

69.  Colo.— Hain  v.  Mattes,  34  Colo. 
345,  83  Pac.  127,  mere  uncertainty  or 
indefiniteness.  N.  D. — Kersten  v.  Great 
Northern  E.  Co.,  28  N.  D.  3,  147  N. 
"W.  787,  use  of  "should"  instead  of 
"must"  with   reference   to  a  finding 


by  the  jury.    S.  C. — Burgess  v.  Tucker, 
94  S.  C.  309,  77  S.  B.  1016. 
Compare  supra,  III,  A,  3  and  4. 

70.  Compare  infra,  VI,  F,  1,  f  and  g. 

71.  See  United  Eys.  &  E.  Co.  v. 
Ward,  113  Md.  649,  77  Atl.  593,  where 
certain  instructions  are  upheld  as  fol- 
lowing former  precedents  and  certain 
others  condemned  because  following 
forms  formerly  condemned. 

[a]  "It  is  the  better  practice  to 
follow  the  general  form  of  definition 
used  in  the  majority  of  our  cases  on 
this  subject."  Colorado  Springs  &  I. 
E.  Co.  V.  Allen,  55  Colo.  391,  135  Pac. 
790. 

[b]  "The  instruction  in  the  form 
given  in  this  case  was  approved  by 
Gantt,  J.,  in  State  v.  Nerzinger,  220 
Mo.  loc.  cit.  49,  119  S.  W.  383,  as  fol- 
lows: 'As  said  in  State  v.  Leeper,  78 
Mo.  470,  its  use  in  this  form  is  almost 
canonized,  and  this  court  has  often 
admonished  the  circuit  courts  that  it 
is  better  to  adhere  to  instructions  that 
have  received  the  approval  of  this 
court,  and  not  attempt  definitions  which 
add  nothing  to  the  meaning  of  well- 
understood  terms.'  "  State  v.  Sykes, 
248  Mo.  708,  154  S.  W.  1130. 

[c]  In  Wyman  v.  Whicher,  179  Mass. 
276,  60  N.  E.  612,  the  court  gives  as 
one  reason  for  not  sustaining  an  ex- 
ception to  a  charge  as  being  to  some 
degree  an  emphasizing  of  certain  evi- 
dence, that  the  phraseology  employed 
was  doubtless  suggested  by  the  terms 
of  the  language  in  earlier  cases.  See 
also  Townsend  v.  Butterfield,  168  C'al. 
564,  143  Pac.  763. 

72.  Turner  v.  State,  4  Lea  (Tenn.) 
206. 

[a]  "Any  departure  from  the  beat- 
en track  will  inevitably  lead  to  doubt 
and  uncertainty."  Lawless  v.  State,  4 
Lea  (Tenn.)   173. 
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stood  by  the  ordinary  juror,  such  departures  are  to  be  avoided.''* 
However,  it  is  not  reversible  error  to  follow  some  other  form  if  that  be 
not  misleading.'* 

c.  Clear,  Explicit  and  Simple  Language  Should  Be  Used.  —  Par- 
ticular attention  should  be  paid  to  clearness,  and  the  use  of  plain, 
ordinary  language  well  calculated  to  be  understood  by  laymen." 
Even  technically  correct  language  may  be  ground  for  reversal  where 
the  jury  were  misled  by  the  use  of  terms  they  did  not  clearly  under- 
stand,'°  and  the  court  may  refuse  to  give  an  instruction  which  though 


73.  Anderson  v.  Horlick's  Malted 
Milk  Co.,  137  Wis.  569,  579,  119  N.  W. 
342,  the  trial  judge  copied  word  for 
word  from  a  text  writer  wMch  "has 
come  to  be  the  common  hand  book  for 
trial  judges  in  this  state  and  well  mer- 
its the  distinction."  But  the  supreme 
court  has  repeatedly  stated  the  rule  in 
different  language. 

74.  Colorado  Springs  &  I.  E.  Co.  v. 
Allen,  55  Colo.  391,  135  Pae.  790. 

75.  Idaho. — Keim  v.  Gilmore  &  P.  E. 
Co.,  23  Idaho  511,  131  Pac.  656.  Mass. 
Maxwell  v.  Massachusetts  Title  Ins. 
Co.,  206  Mass.  197,  92  N.  B.  42.  Mo. 
Hegberg  v.  St.  Louis  &  S.  F.  E.  Co., 
164  Mo.  App.  514,  147  S.  W.  192.  Neb. 
Lincoln  v.  Beckman,  23  Neb.  677,  37 
N.  W.  593.  Tenn. — Lancaster  v.  State, 
3  Coldw.  339.  91  Am.  Dec.  288. 

[a]  ' '  Every  word  in  a  charge  which 
is  given  by  a  trial  court  to  a  jury  at 
the  written  request  of  a  party  to  the 
cause  should  mean  something.  Such  a 
charge  should  correctly,  succinctly,  and 
plainly  state  the  law  as  applied  to  the 
facts  in  the  case.  Such  a  charge  is  in- 
tended not  for  lawyers,  who  are  accus- 
tomed to  drawing  nice  distinctions,  but 
for  laymen  who  are  not."  Tennessee,  G. 
I.  &  E.  Co.  V.  Barker,  6  Ala.  App.  413, 
60  So.  486. 

[b]  So  in  Bullard  v.  His  Creditors, 
56  Cal.  600,  the  court,  distinguishing  the 
difference  in  the  task  assumed  by  the 
writer  of  a  legal  treatise  and  that  of 
a  judge  who  charges  a  jury,  says:  "The 
one  discusses  and  explains  the  legal 
principles  related  to  his  subject,  with 
sufficient  fullness,  at  least,  materially 
to  assist  the  student  in  ascertaining 
and  applying  them  under  widely  vari- 
ant conditions.  It  is  the  duty  of  the 
other  to  present  to  non-professional 
minds,  in  clear  and,  as  far  as  may  be, 
succinct  language,  the  legal  proposi- 
tions directly  bearing  upon  the  issues 
of  fact  submitted  to  the  jury." 
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[c]  Instructions  "should  be  pointed, 
concise,  and  definite."  Territory  v. 
Kawano,  20  Haw.  469,  Ann.  Cas.  1913B, 
258. 

[d]  "Instructions  to  the  jury  ought 
to  be  simple,  clear  and  direct  in  state- 
ment." Gaffney  v.  St.  Paul  City  By. 
Co.,  81  Minn.  459,  84  N.  W.  304. 

[e]  An  instruction  is  misleading 
which  in  defining  justifiable  homicide 
states,  as  a  requisite,  apprehension  of 
"danger  to  himself  or  wife."  This 
general  expression  may  well  have  been 
understood  to  refer  to  apprehension  of 
danger  to  life  instead  of  the  true  rule 
as  to  danger  of  commission  of  a  felony 
or  great  bodily  harm,  etc.  Staten  v. 
State,  30  Miss.  619. 

[f]  "In  criminal  cases  courts  should 
declare  Hhe  law  to  the  jury  in  the 
plainest  language  possible."  State  v^ 
Pierce,  243  Mo.  524,  147  S.  W.  970_. 

[g]  "Issues  submitted  to  a  jury 
should  be  in  language  so  plain  and 
perspicuous  that  no  doubt  could  arise 
as  to  their  moaning."  Morris  v.  Mor- 
ris, 28   Mo.   114. 

[h]  In  Stid  V.  Missouri  Pac.  E.  Co., 
236  Mo.  382,  139  S.  W.  172,  the  court 
condemning  an  instruction  says:  "Its 
verbosity  is  enough  to  mislead  any 
average  jury  ...  A  very  shprt,  con- 
cise instruction  would  have  clearly  pre- 
sented the  issuable  matters,  without 
leaving  a  jury  to  become  confounded  in 
a  labyrinth  of  immaterial  detail." 

[i]  "Instructions  should  simplify 
the  questions  to  be  determined  by  the 
jury  and  should  not  include  extraneous 
matter."  Lang  v.  Omaha  &  C.  B.  St. 
E.  Co.,  96  Neb.  740,  148  N.  W.  964. 

76.  drilmore  v.  McNeil,  45  Me.  599, 
where  the  trial  court  in  response  to  a 
query  said  that  in  order  to  make  a  valid 
demand  an  officer  must  have  the  execu- 
tion and  receipt  "in  haind,"  meaning 
only  that  he  must  have  them  with  him 
ready  to  surrender  the  receipi  on  de- 
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technically  correct  and  understandable  by  lawyers,  would  not  be 
understood  by  a  jury  of  ordinary  intelligence  not  versed  in  the 
technicalities  of  the  law.''  A  flagrant  disregard  of  the  rules  as  to  use- 
less verbiage  has  been  held  reversible  error/^  Law  and  fact  should 
not  be  so  combined  as  to  leave  the  jury  without  proper  guidance.'® 
The  jury  must  not  be  left  to  mere  conjecture.*" 

d.  Must  Not  Be  Ambiguous  or  Vague.  —  It  is  clear  that  an  in- 
struction must  not  be  ambiguous,  unintelligible,  vague  or  obscure,*^ 
and  instructions  which  are  subject  to  this  vice  are  necessarily  likely 
to  be  misleading  and  so  ground  for  reversal  if  given,*^  and  the  court 
may  properly  refuse  a  request  for  such  an  instruction.*^ 

e.  Use  of  Foreign  Language.  —  It  is  not  necessary  that  the  charge 
to  the  jury  be  given  in  other  than  the  English  language,**  but  in  New 
Mexico  it  has  been  held  unobjectionable  to  translate  the  instructions 


livery  of  the  property.  The  jury  evi- 
dently construed  this  to  mean  that  the 
officer  must  have  them  in  view.  See 
also  Smith  v.  Overby,  30  Ga.  241.  Com- 
pare infra,  VI,  G,  2. 

77.  Eussell  v.  Oregon  E.  &  N.  Co.,  54 
Ore.  128,  102  Pae.  619. 

78.  Lang  v.  Omaha  &  C.  B.  St.  E. 
Co.,  96  Neb.  740,  148  N.  "W.  964,  there 
were,  however,  other  prejudicial  errors 
in  the  case. 

79.  It  is  not  sufficient  to  leave  it  to 
the  jury  to  say  whether  defendant  had 
sufficiently  accounted  for  his  failure 
to  perform  his  contract,  without  in- 
forming them  what  facts  would  in  law 
constitute  an  excuse.  Gragg  v.  Hull,  41 
Vt.  217. 

80.  It  was  not  sufficient  to  instruct 
"Under  these  circumstances  the  city  is 
liable  for  its  failure  to  perform  its 
duties."  The  vital  point  was  what 
duties  the  city  was  bound  to  perform 
and  on  this  the  jury  should  have  been 
given  particular  instructions.  Crete  v. 
Childs,  11  Neb.  252,  9  N.  W.  55. 

81.  Ala.— Chestnut  v.  State,  7  Ala. 
App.  72,  61  So.  609.  Haw. — Territory  v. 
Kawano,  20  Haw.  469,  Ann.  Cas.  1913B, 
258.  Ind. — Orient  Ins.  Co.  v.  Kaptur, 
176  Ind.  308,  95  N.  B.  230.  Miss. 
Tucker  v.  Whitehead,  59  Miss.  594,  608. 
Va. — Gordon  v.  City  of  Eichmond,  83 
Va.  436,  2  S.  E.  727. 

[a]  An  instruction  which  was  "too 
general  and  indefinite"  should  not 
have  been  given.  Palatine  Ins.  Co.  v. 
O'Brien,  107  Md.  341,  68  Atl.  484,  16 
L.  E.  A.  (N.  S.)  1055.  But  see  Hain 
V.  Mattes,  34  Colo.  345,  83  Pae.  127. 


[b]  "Instructions  are  intended  as 
guides  for  jurors,  and  should  not  be 
couched  in  technical  language,  but  in 
plain,  unambiguous  terms,  which  may 
be  comprehended  as  readily  by  the 
unlearned  as  the  learned."  Young  *. 
Eidenbaugh,  67  Mo.  574,  584. 

82.  See  Young  v.  Eidenbaugh,  67 
Mo.  574;  Gordon  v.  City  of  Eichmond, 
88  Va.  436,  2  S.  E.  727. 

[a]  In  Stewart  v.  Demming,  54  Neb. 
7,  74  N.  W.  265,  the  court  says:  "While 
we  think,  after  reading  the  record,  that 
we  understand  the  rule  the  court  was 
endeavoring  to  state,  it  must  be  ad- 
mitted that  that  meaning  is  derived  as 
much  from  conjecture  as  by  construc- 
tion of  the  language  of  the  instruction, 
and  that  twelve  men  on  the  jury,  un- 
familiar with  law  on  such  subjects, 
would  be  apt  to  deduce  as  many  differ- 
ent meanings  therefrom." 

83.  Wabash  E.  E.  Co.  v.  Warren,  125 
111.  App.  416. 

■  [a]  It  is  proper  to  refuse  instruc- 
tions which  are  so  involved  and  ob- 
scure as  to  confuse  and  mislead  the 
jury.  Southern  Eailway  Co.  v.  Daves, 
108  Va.  828,  61  S.  E.  748. 

84.  The  contention  to  the  contrary 
was  based  upon  a  clause  in  the  consti- 
tution providing  that  the  prisoner  was 
entitled  "to  have  the  charge  and  testi- 
mony interpreted  to  him  in  a  language 
that  he  understands."  The  word 
"charge"  has  reference  to  the  indict- 
ment or  information  and  not  to  the  in- 
structions. State  V.  Cabodi,  18  N.  M. 
513,  138  Pae.  262. 
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into  a  language,  more  readily;  understandable  by  the  jurymen  or  by 
some  of  tbem.*^ 

f.  Beading  From  Text-Boohs.  —  It  has  been  held -that  the  court 
may  read  as  part  of  his  charge,  extracts  from  text-books/"  subject  of 
course  to  the  exception  that  it  may  be  contrary  to  the  rule  against 
oral  instructions.*'  Such  excerpts  must  be  so  given  as  not  to  invade 
the  province  of  the  jury,**  or  to  cast  upon  them  the  burden  of  apply- 
ing abstract  propositions  of  law.*^  Refusal  to  read  from  a  text-book 
is  not  error."" 

g.  Beading  From,,  Beported  Decisions.  —  The  court  may  quote  from 
the  decisions  of  courts  in  other  cases  provided  thereby  a  correct  in- 
struction is  formulated,'^  and  it  may  also  be  proper  to  read  in  part 
the  opinion  of  the  appellate  court  on  a  previous  appeal  in  the  same 


85.  Territory  v.  Eomine,  2  N.  M.  114. 

86.  United  States  v.  Neverson,  1 
Mackey  (D.  C.)  152,  cited  and  approved 
in  Johnson  v.  Baltimore,  etc.  E.  Co.,  6 
Mackey  (D.  C.)  232;  Bronnenbury  v. 
Charman,  80_Ind.  475. 

[a]  Where  the  court  has  the  un- 
doubted right  to  make  a  certain  remark 
'*it  was  immaterial  whether  they  were 
original  with  him,  or  were  taken  at 
second  hand  from  some  other  judge  or 
other  authority  or  author."  People  v. 
Niles,  44  Mich.  606,  7  N.  W.  192. 

[b]  If  this  method  be  resorted  to 
care  must  be  observed  to  include  all 
the  limitations  and  conditions  men- 
tioned by  the  'author  so  far  as  they  are 
applicable  and  are  upheld  by  well  rea- 
soned cases  or  principle.  Bullard  v. 
His  Creditors,  56  Cal.  600,  where  the 
court  reversed  because  the  matter  taken 
from  the  text-book  was  "prepared  by 
cautiously  culling  selected  passages," 
omitting  remarks,  as  well  as  illustra- 
tions, by  way  of  exceptions  and  limi- 
tations upon  the  general  rule  stated. 

[c]  Very  extended  quotations  from 
a  text-book  can  rarely  aid  the  jury 
while  they  may  tend  to  confuse  by  sug- 
gesting distractions  not  applicable  to 
the  case.  Bullard  v.  His  Creditors,  56 
Cal.  600. 

87.  See  supra,  TV,  D,  3,  b. 

88.  Therefore  it  was  proper  for  the 
trial  judge  after  reading  an  extract 
from  Mr.  Greenleaf's  book  on  the  pro- 
bative force  of  certain  evidence  to 
further  caution  the  jury  that  what  had 
been  read  "is  not  law  to  you,  but  is 
the  logical  argument  of  a  very  learned 
judge  of  great  experience,  and  if  it 
corresponds  with  your  experience  or 
with  your  observation,  it  would  be  bind- 
ing upon  you.  But  that  argument,  while 
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it  is  a  very  strong  one,  may  or  may 
not  be  adopted  by  you  in  passing  upon 
the  facts  of  this  case  .  .  .  and  it  is 
for  you  to  say  what  testimony  produces 
belief  in  your  minds  of  the  existence 
of  a  fact.  You  are  not  bound,  because 
it  is  read  out  of  a  book  (to  say),  that 
certain  testimony  does  not  produce  a 
belief  in  your  mind.  It  may  not  pro- 
duce it,  but  it  may."  Moore  v.  Dick- 
inson, 39  S.  C.  441,  17  S.  E.  998. 

89.  State  v.  McDonnell,  32  Vt.  491. 
Compcere  supra,  "VT,  B. 

90.  People  v.  Wayman,  128  N.  T. 
585,  27  N.  E.  1070.    But  see,  HI,  F,  3. 

[a]  The  court  is  not  bound  to  give 
at  the  instance  of  counsel  "every  phil- 
osophical remark  found  in  text-books 
of  the  law,  however  wise  or  true  they 
may  be  in  the  abstract,  or  however 
high  the  reputation  of  the  author." 
Walker  v.  Johnson,  96  U.  S.  424,  24  L. 
ed.  834,  quotation  from  Green,  on  Ev. 
refused. 

[b]  "We  know  of  no  rules  of  law 
or  reason  which  require  a  circuit  judge, 
in  defining  a  criminal  offense,  to  use 
the  precise  words  employed  by  elemen- 
tary writers."  State  v.  Clary,  24  S.  C. 
116. 

91.  Cal. — Estate  of  Spencer,  96  Cal. 
448,  81  Pac.  453.  IT.  Y.— People  v.  Min- 
naugh,  131  N".  T.  563,  29  N.  E.  750. 
S.  O.— Magill  V.  Southern  Ey.,  95  S. 
C.  306,  78  S.  B.  1033. 

[a]  "The  propriety  of  this  course 
must '  of  course  depend  upon  the  cor- 
rectness and  appositeness  of  what  is 
thus  read."  Johnson  v.  Baltimore  & 
P.  E.  Co.,  6  Mackey  (D.  C.)  232,  follow- 
ing Gleeson  v.  Virginia,  etc.  E.  E.  Co., 
5  Mackey  (D.  C.)  356;  United  States  v. 
Neverson,  1  Mackey  (D.  C^)  152. 

[b]  Care  must  be  taken  not  to  omit 


INSTRUCTIONS 


809 


ease,  in  so  far  as. it  is  applicable  to  the  faets.°^  But  the  reading  from 
an  opinion  is  subject  to  all  the  other  general  rules  governing  in- 
structions, as  that  they  must  not  be  oral,^'  or  argumentative,"^  or  in- 
vade the  province  of  the  jury  by  commenting  on  the  evidence,'^  and 
the  excerpt  selected  may  therefore  be  in  such  form  as  to  be  improper 
when  given  as  an  instruction.^®  The  court  may  add  to  the  words  of 
the  opinion  such  instructions  and  explanations  as  will  properly  apply 
the  case  read  to  the  case  at  bar."^ 
h.    Beading  From  Statutes.^^  —  The  statutes  may  be  read'"  as  part 


matter  from  the  opinion  qualifying  the 
rule  as  stated  therein  generally.  Laid- 
law  V.  Sage,  80  Hun  550,  30  N.  Y.  Supp. 
496. 

92.  Kirby  v.  Wilson,  98  111.  240. 

[a]  May  read  a  passage  from  opin- 
ion of  supreme  court  on  former  appeal 
which  only  lays  down  a  rule  of  law 
"which  the  judge  should  have  laid 
down,  in  his  own  language,  if  not  in 
ours."  Power  v.  Harlow,  57  Mich.  107, 
119,  23  N".  W.  606. 

93.  See  supra,  IV,  D,  3,  b. 

94.  See  supra,  VI,  D,  and  Ludwig  v. 
Sager,  84  111.  99. 

[a]  "There  is  no  practice  that  more 
imperils  verdicts  than  the  practice  of 
copying  out  of  opinions  the  arguments 
of  the  court  upon  questions  of  fact,  and 
giving  them  to  juries  as  law  in  other 
cases."  Illinois  Cent.  E.  Co.  v.  Hicks, 
122  m.  App.  349. 

95.  Power  v.  Harlow,  57  Mich.  107, 
23  N.  W.  606.  Compare  infra,  VI,  H, 
1  to  3. 

[aj  Besides  reading  the  opinion  and 
adopting  it  as  the  law  of  the  case  the 
trial  court  stated  the  facts  were  very 
similar  to  the  facts  in  the  case  at  bar. 
This  was  held  reversible  error  the  su- 
preme court  saying  in  substance  that 
in  no  more  effective  way  could  a  trial 
judge  express  his  opinion  of  the  weight 
of  the  evidence.  Frank  v.  Williams,  36 
Fla.  136,  18  So.  351. 

[b]  So  it  was  calculated  to  mislead 
the  jury  to  read  a  syllabus  verbatim 
and  merely  say  the  case  was  nearly  like 
the  one  at  bar.  Stucke  v.  Milwaukee, 
etc.  E.  Co.,  9  "\Vis.  202. 

[c]  Beading  an  extract  from  a  re- 
port wherein  the  court  said:  "Juries 
are  generally  too  reluctant  to  convict 
on  circumstantial  evidence,"  was  held 
erroneous  but  under  the  circumstances 
not  ground  for  reversal.  Jones  v.  State, 
65  Ga,  506. 

96.  Cal. — ^Etchepare   v.   Aguirre,   91 


Cal.  288,  27  Pac.  66,  929,  25  Am.  St. 
Eep.  180.  Conn. — Stedman  v.  O'Neil, 
82  Conn.  199,  72  Atl.  923,  22  L.  E.  A. 
(N.  S.)  1229.  Ga.— Smalls  v.  State,  6 
Ga.  App.  502,  65  S.  E.  295. 
Compare  infra,  VI,  B. 

[a]  "  'It  is  always  injudicious  to 
take  the  language  of  a  court,  in  discus- 
sing a  proposition  of  law,  as  correct 
instruction  to  be  given  to  a  jury.' 
This  is  necessarily  so,  for  it  is  always 
proper  and  frequently  imperative  upon 
a  court  of  review,  in  answering  argu- 
ments pro  and  con,  itself  to  indulge  in 
argumentative  discussion,  which  is  ap- 
propriate to  the  question  under  consid- 
eration, but  has  no  place  in  an  in- 
struction to  a  jury."  Davis  v.  Hearst, 
160  Cal.  143,  195,  116  Pac.  580,  quoting 
Dauphiny  v.  Buhne,  153  Cal.  757,  96 
Pac.  880,  126  Am.  St.  Eep.  136. 

[b]  The  fact  that  the  supreme 
court  in  passing  upon  demurrers  to 
evidence  in  the  same  case  has  stated 
that  certain  acts  or  omissions  would 
constitute  negligence  would  not  make 
it  proper  for  the  trial  judge  to  make 
such  statement  in  his  charge.  Macon 
Ey,,  etc.  Co.  v.  Vining,  123  Ga.  770, 
51  S.  E.   719. 

97.  Ereeman  V.  Weeks,  48  Mich.  255, 
12  N.  W.  215. 

98.  Necessity  of  defining  statutory 
terms  and  words  in  the  language  of  the 
statute,  see  infra,  VI,  G,  3  and  4. 

Necessity  of  copying  portions  read  to 
conform  to  rule  requiring  writing  see 
supra,  IV,  D,  8,  b. 

99.  Ark.— Gershner  v.  State,  106 
Ark.  488,  153  S.  W.  600.  Cal.— People 
V.  Hederson,  28  Cal.  465.  Mich. — John- 
son V.  Schultz,  74  Mich.  75,  41  N.  W. 
865.  Mont. — Terr  v.  Mahafifey,  3  Mont. 
112.  Pa.— Com.  v.  Harris,  168  Pa.  619, 
32  Atl.  92.  Tex.— ^Simons  v.  State  (Tex. 
Grim.),  34  S.  W.  619.  Va.— Miller  v. 
Com.,  21  S.  E.  499. 
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of  the  charge,  even  where  not  relevant,  if  the  party  be  hot  prejudiced,* 
and  generally  speaking  an  instruction  stating  the  law  in  the  words  of 
the  statute  is  correct.^  However,  an  instruction  in  the  words  of  the 
statute  without  further  explanation,  may  be  incorrect  because  mis- 
leading,^ or  in  the  particular  ease  a  definition  of  the  statute's  terms 
may  be  requisite,*  and  the  particular  bearing  of  the  statute  upon  the 
case  at  bar  should  be  explained  to  the  jury.^  Error  cannot  be  predicated 
upon  the  failure  of  the  court  to  quote  a  statute  literally  where  the 
instruction  gives  the  substance  of  it  correctly,^  or  to  quote  or  refer  to 
the  statute  at  all  where  the  law  embodied  therein  is  correctly  ex- 
pounded.'' 


1.  People  V.  Burns,  63  Cal.  614; 
Needham  v.  People,  98  HI,  275. 

[a]  "The  instruction  ...  is  copied 
from  the  provisions  of  the  statute.  .  .  . 
"While  such  instruction  embodies  some 
propositions  that  have  no  application 
to  the  case,  in  our  judgment  the  inap- 
plicable provisions  were  so  palpably 
foreign  that  they  could  in  no  event 
have  been  misleading."  Snyder  v. 
Stribling,  18  Okla.  168,  200,  89  Pae. 
222. 

[b]  It  is  proper  to  set  forth  an  en- 
tire section  though  the  evidence  shows 
a  violation  of  but  some  of  the  provis- 
ions. Eaton  V.  Marion  Co.,  etc.  Co.,  173 
111.  App.  444,  following  Mertens  v. 
Southern  Coal  &  M.  Co.,  235  111.  540, 
85  N.  E.  743. 

[c]  It  is  proper  to  read  the  section 
of  the  Penal  Code  defining  forgery 
merely  as  a  definition  of  forgery  though 
some  portions  did  not  apply  to  the 
case  at  bar.  People  v.  Bernard,  21  Cal. 
App.  56,  130  Pac.  1063. 

[d]  Beading  to  the  jury  statutory 
definitions  of  burglary  in  degrees  not 
within  the  indictment  or  evidence  could 
not  have  been  prejudicial.  State  V. 
Campbell,  7  N.  D.  58,  72  N.  W.  935. 

2.  IT.  S. — Sommer  v.  Carbon  Hill 
Coal  Co.,  107  Fed.  230,  46  C.  C.  A.  255. 
Colo. — ^Beaver  Creek  School  Land  Ditch 
Co.  V.  Elling  (Colo.  App.),  148  Pac.  273. 
111.— Mt.  Olive  &  S.  Coal  Co.  v.  Eade- 
macher,  190  111.  538,  60  N".  E.  888. 

[a]  If  construction  of  the  language 
of  the  statute  is  desired  it  must  be  re- 
quested.    Fox  V.  Kendall,  97  111.  72. 

3.  State  V.  Laurie,  1  Mo.  App.  371. 

4.  See  infra,  VI,  G,  3. 

[a]  So  in  Butler  v.  Gill,  34  Okla. 
814,  127  Pac.  439,  a  mere  reference  to 
the  sections  of  the  general  statutes  was 
condemned  as  putting  the  burden  on 
the  jury  of  interpreting  and  construing 
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the  statute.  "The  court  should  have 
told  the  jury  in  plain  and  concise  lan- 
guage what  the  law  was,  and  if  nothing 
better  could  have  been  done,  it  should 
have  copied  the  sections  referred  to 
and  incorporated  the  copy  into  its  gen- 
eral instructions,  instead  of  sending  the 
entire  volume  of  statutes  into  the  jury 
room. ' ' 

5.  International,  etc.  Co.  v.  Bandy 
(Tex.  Civ.  App.),  163  S.  W.  341. 

6.  In  Anderson  v.  Horlick's  Malted 
Milk  Co.,  137  Wis.  569,  119  N.  W.  342, 
the  trial  court 'having  instructed  that 
it  was  incumbent  on  plaintiff  to  show 
that  defendant  did  not  reasonably 
guard  an  elevator  shaft,  it  was  not  nec- 
essary to  charge  literally,  in  the  words 
of  a  statute,^  which  provides  that  all 
elevators,  "shall  be  securely  guarded 
and  fenced." 

[a]  Though  it  would  have  been  bet- 
ter to  follow  the  language  of  the  stat- 
ute, "ordinary  and  reasonable  care," 
it  is  not  reversible  error  to  state  them 
separately  laying  down  the  correct  rule. 
Central  of  Georgia  R.  Co.  v.  Mote,  131 
Ga.  166,  62  S.  E.  164.  See  also  Atlantic 
Coast  Line  R.  Co.  ».  Canty,  12  Ga.  App. 
411,  77  S.  E.  659. 

[b]  In  Mixon  v.  State,  7  Ga.  App. 
805,  68  S.  E.  315,  the  rule  is  followed 
though  the  language  of  the  trial  court 
was  "not  as  perspicuous  as  the  lan- 
guage of  the  statute." 

[c]  Although  the  language  of  the 
statute  should  be  followed  the  jury 
could  not  have  been  led  astray  by  the 
use  of  the  word  "or"  instead  of 
"and"  in  quoting  the  statutory  words 
"rude,  angry,  and  threatening  man- 
ner." People  v.  Price,  9  Cal.  App.  218, 
98  Pac.  547. 

7.  State  V.  Johnson,  34  S.  D.  601, 
149  N.  W.  730. 
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2.  Effect  of  Verbal  or  Grammatical  Inaccuracy.^  —  Mere  verba] 
inaccuracy  in  instructions  is  not  ground  for  reversal  unless  of  such  a 
nature  as  to  be  misleading.^  Illustrations  of  this  rule,  of  which  in- 
numerable examples  might  be  given,  are  stated  in  the  notes. ^°     The 


8.  Compare  infra,  XIII. 

9.  IT.  S. — American  Bonding  Co.  V. 
Ottumwa,  137  Fed.  572,  70  O.  G.  A.  270. 
Cal. — Sehelliu  v.  North  Alaska  Salmon 
Co.,  167  Cal.  103,  188  Pac.  723.  Colo. 
Colorado  Springs  &  I.  E.  Co.  V.  Allen, 
55  Colo.  391,  135  Pae.  790.  Coim, 
Chany  v.  Hotchkiss,   79  Conn.   104,   63 

■Atl.  947.  Ga.— Becker  v.  Donalson,  188 
Ga.  634,  75  S.  E.  1122.  HI.— Eittfeldt 
V.  Young,  170  111.  App.  228.  Ind.— Guil- 
foil,  etc.  Co.  V.  Clark  (Ind.  App.),  99 
N.  E.  777.  la.— Atkins  v.  Ellis,  118 
Iowa  76,  91  N.  W.  829.  Kan. — Taylor 
V.  Atchison  Gravel  S.  &  E.  Co.,  90  Kan. 
452,  135  Pac.  576.  Ky. — Hendrickson 
V.  Com.,  146  Ky.  742,  148  S.  W.  433. 
Md. — Weant  v.  Southern  Trust,  etc.  Co., 
112  Md.  463,  77  Atl.  289.  Mo.— Eeilly 
V.  Hannibal,  etc.  E.  Co.,  94  Mo.  600,  7 
S.  W.  407;  Campbell  v.  Springfield 
Tract.  Co.,  178  Mo.  App.  520,  163  S.  W. 
287.  Neb. — Stein  v.  Vannice,  44  Neb. 
132,  62  N.  W.  464.  N.  Y.— Gilroy  V. 
Loftus,  22  Misc.  105,  48  N.  Y.  Supp. 
532.  Okla.— Snyder  v.  Stribling,  18 
Okla.  168,  89  Pac.  222.  Tex.— Wilson 
V.  State  (Tex.  Crim.),  160  8.  W.  83; 
St.  Louis,  etc.  Co.  v.  Parris  (Tex.  Civ. 
App.),  166  S.  W.  463.  Wash.— Peter- 
sou  V.  Arlaud,  79  Wash.  679,  141  Pac. 
63;  Alaska  S.  S.  Co.  v.  Pacific  Coast 
Gypsum  Co.,  78  Wash.  247,  138  Pae.  875. 
Wis. — Scieczinski  v.  Filer,  etc.  Co.,  147 
Wis.  533,  133  N.  W.  641. 

[a]  Technical  inaccuracy  cannot  be 
complained  of  if  the  party  was  not 
harmed  thereby.  Beck  v.  Budd,  44  Ind. 
App.  145,  88  N.  E.  785. 

[b]  In  Kincheloe  v.  Tracewells,  11 
Gratt.  (Va.)  587,  the  court  refused  to 
reverse  on  the  ground  that  an  instruc- 
tion was  obscure,  saying:  "The  instruc- 
tion is  perhaps  somewhat  deficient  in 
perspicuity;  but  if  it  be  examined  with 
some  little  care  and  attention,  I  think 
its  meaning  will  be  sufficiently  appar- 
ent." 

_  [c]  "Language  has  its  imperfec- 
tions, and  jurors  have  imperfections  of 
tinderstandiug.  Errors  and  imperfec- 
tions necessarily  attend  all  human  oper- 
ations, in  court  as  well  as  elsewhere. 
If  the  jury  can  be  said  to  have  been 


given  to  fairly  understand  all  of  the 
rules  of  law  applicable  to  the  case,  and 
not  to  have  been  given  any  erroneous 
rules,  the  judgment  should  be  af- 
firmed." Atchison,  T.  &  S.  F.  E.  Co. 
V.  Calvert,  52  Kan.  547,  34  Pac.  976. 

10.  Use  of  word  "result"  instead  of 
"cause"  held  not  to  make  any  material 
difference  in  the  sense ,  or  legal  effect. 
Sloss-Sheffield  Steel  &  Iron  Co.  v.  Stew- 
art, 172  Ala.  516,  55  So.  785. 

[a]  Using  word  "physical"  instead 
of  "mental"  is  not  misleading  where 
the  court's  meaning  was  plain.  St. 
Louis,  etc.  E.  Co.  v.  Day,  86  Ark.  104, 
110  S.  W.  220. 

[b]  "Did  discover"  was  in  a  negli- 
gence case  held  to  mean  substantially 
the  same  as  "could  have  discovered." 
Schelliu  V.  North  Alaska  Salmon  Co., 
167  Cal.  103,  138  Pac.  728. 

[c]  Using  "testimony"  instead  of 
the  more  comprehensive  and  inclusive 
word  "evidence"  could  not  have  been 
misleading.  Though  not  technically  ac- 
curate the  words  are  thus  commonly 
used  synonymously  by  both  lawyers 
and  laymen.  Mann  v.  Higgins,  88  Cal. 
66,  28   Pac.  206. 

[d]  To  refer  to  the  instrument  over 
which  the  controversy  arose  as  the 
"will"  instead  of  the  "alleged  will," 
though  strictly  inaccurate  could  not 
have  misled  the  jury.  Hollenbeck  v. 
Cook,  180  111.  65,  54  N.  E.  154. 

[e]  Using  "prudent"  where  the 
whole  context  shows  "imprudent"  was 
meant  is  not  reversible  error.  "We 
cannot  conceive  of  any  juror  of  aver- 
age intelligence  being  thereby  misled." 
Brown  V.  West  Eiverside  Coal  Co.,  143 
Iowa  662,  120  N.  W.  732,  28  L.  E.  A. 
(N.  S.)  1260. 

[f]  Merely  saying  "a  crop  of  to- 
taceo"  instead  of  specifying  the  crop 
of  tobacco  referred  to  in  the  pleadings 
could  not  have  been  prejudicial  where 
there  was  no  disagreement  as  to  the 
identity  of  the  subject-matter  of  the 
contract  sued  on.  Linville  v.  Kenton, 
11   Ky.  L.  Eep.   630. 

[g]  That  the  court  called  an  altera- 
tion a  "forgery"  though  technically 
incorrect  in  a  civil  suit  could  not  be 
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rule  has  been  invoked  even  where  the  instruction  as  .stated  gave  a 
wrong  rule  of  law,  the  instructions  as  a  whole  being  correct.^^  Like- 
wise, where  the  inadvertent  language  of  the  court  amounted  to  a 
direction  of  a  verdict  no  prejudice  resulted  where  the  case  was  in  fact 
fully  submitted  to  the  jury.^^  Mere  grammatical  error  is  not  ground 
for  reversal  where  the  jury  could  not  have  been  misled.^^    Where  from 


misleading.  Swindells  v.  Dupont,  88 
Minn.  9,  92  N.  W.  468. 

[h]  Use  of  "fenced"  where  from 
the  context  it  was  clear  the  court  in- 
tended to  employ  the  word  "un- 
fenced,"  could  not  have  misled  the 
jury.  Dorsey  p.  •Chicago,  B.  &  Q.  E. 
Co.,  175  Mo.  App.  150,  157  8.  W.  1065. 

[i]  A  mere  inadvertent  misdescrip- 
tion of  the  tract  of  land  wherein  the 
defendant  claimed  the  lots  of  land  were 
situate  was  not  prejudicial  where  the 
court  clearly  put  to  the  jury  the  main 
issue  as  to  whether  the  lots  were  in  a 
certain  town  site  or  not.  Neill  v.  Jor- 
dan, 15  Mont.  47,  38  Pac.  223. 

[j]  It  was  not  prejudicial  to  say  of 
defendant,  a  physician  sued  for  mal- 
practice, that  he  ' '  entered  upon  a  cure ' ' 
instead  of  "entered  upon  an  employ- 
ment," the  whole  context  showing  that 
no  claim  was  made  or  intended  to  be 
asserted  that  the  defendant  undertook 
to  cure  but  only  to  use  requisite  skill 
and  care.  Zilke  v.  Johnson,  22  N.  D. 
75,  132  N.  W.  640,  Ann.  Cas.  1913E, 
1005. 

[k]  To  say  that  the  question  of  dam- 
ages was  "wholly  and  entirely  in  the 
province  of  the  jury,"  though  clearly 
erroneous  because  making  the  injury 
and  not  negligence  the  standard  of  li- 
ability was  held,  when  taken  in  con- 
nection with  the  rest  of  the  charge,  to 
be  mere  inadvertence  by  which  the  jury 
could  not  have  been  misled.  McClos- 
key  V.  Bells  Gap  E.  E.,  156  Pa.  254,  27 
Atl.  246.  Compare  Collins  v.  Leafey, 
124  Pa.  203,   16  Atl.   765. 

[1]  The  inadvertent  use  of  the  word 
"carelessly"  instead  of  wilfully  or 
wantonly,  in  laying  down  the  rules  for 
punitive  damages,  held  to  be  harmless 
where  from  the  whole  charge  the  jury 
must  have  understood  they  could  not 
allow  punitive  damages  for  mere  negli- 
gence. Horn  V.  Southern  B.,  78  S.  C. 
67,  58  S.  E.  963. 

[m]  In  an  action  against  a  carrier 
for  damages  to  horses  shipped,  a  mere 
inadvertent  reference  to  them  as  "cat- 
tle"  could  not  have  misled  the  jury. 
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Texas,  etc.  Ey.  Co.  v.  Browder  (Tex. 
Civ.  App.),  144  S.  W.  1042. 

[n]  Using  "lurched"  instead  of 
"jerked"  could  not  have  misled  the 
jury  in  a  negligence  case  arising  out  of 
the  sudden  movement  of  a  railroad 
train.  St.  Louis  S.  W.  Ey.  Co.  v.  Far- 
ris  (Tex.  Civ.  App.),  166  S.  W.  463. 

[o]  Using  "may"  instead  of 
"must"  or  "should."  Wilson  v.  State 
(Tex.  Crim.),  160  S.  W.  83.  See  also 
Kersten  v.  Great  Northern  E.  Co.,  28 
N.  D.  3,  147  N.  W.  787. 

[p]  Adding  the  words  "or  other- 
wise" after  a  definite  specification  of 
those  acts  which  would  have  consti- 
tuted negligence  under  the  evidence  in 
the  case.  These  words  were  unneces- 
sary but  could  not  have  been  mislead- 
ing. Peterson  v.  Arland,'  79  Wash. 
679,  141  Pac.  63.  See  also  Alaska  S.  S. 
Co.  V.  Pacific  Coast  Gypsum  Co.,  78 
Wash.  247,  138  Pac.  875,  where  a  num- 
ber of  illustrations  are  collected. 

[g]  The  question  submitted  fully 
and  accurately  to  the  jury  was  whether 
a  certain  note  had  been  executed 
through  coercion  or  duress.  The  claim 
was  that  the  signing  had  been  induced 
by  threats  to  have  the  son  of  the  signer 
arrested.  In  stating  this  .claim  the 
court  inadvertently  used  the  words 
"false  imprisonment"  instead  of  "ar- 
rested" but  the  jury  could  not  have 
been  misled.  Schultz  v.  Culbertson,  49 
Wis.  122,  4  N.  W.  1070. 

11.  Even  admitting  an  instruction 
to  be  reversible  error  if  standing  alone, 
the  court  refused  to  reverse,  believing 
that  taken  in  connection  with  thirty- 
nine  other  instructions  the  jury  "would 
catch  the  meaning  intended  to  be  con- 
veyed." Alaska  S.  S.  Co.  v.  Pacific 
Coast  Gypsum  Co.,  78  Wash.  247,  138 
Pac.  875.     See  also  infra,  XIII,  B. 

12.  Klimple  v.  Boelter,  44  Minn.  172, 
46  N.  W.  306. 

13.  The  pronoun  "it"  was  so  used 
that  by  strict  grammatical  construction 
the  verb  "repudiate"  referred  to  the 
subject-matter  of  a  contract  instead  of 
to  the  contract  itself  as  was  obviously 
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the  instructions  it  is  apparent  that  an  error  is  clerical,,  it  cannot  be 
said  to  have  misled  the  jury.^*  But  where  the  court  through  erroneous 
use  of  language  makes  a  statement  which  is  misleading^^  reversal  must 


the  court's  intention.    Possell  v.  Smith, 
39  Colo.  127,  88  Pae.  1064. 

[a]  So  where  the  clause  "if  he  did 
so  do"  was  clearly  intended  to  refer  to 
the  defendant  but  by  the  interposition 
of  a  parenthetical  clause  the  reference 
was  to  the  victim  instead  of  to  the  de- 
fendant, it  was  clear  the  jury  could  not 
have  been  misled.  Hendrickson  V. 
Com.,  146  Ky.  742,  143  S.  "W.  433. 

[b]  So  in  Langdon  v.  Wintersteen, 
58  Neb.  278,  78  N.  W.  501,  the  court 
speaking  of  an  instruction  says:  "It 
is  not  even  over  nice  in  its  correlation 
of  verbs 'and  subjects.  The  meaning  is 
nevertheless  so  clear  that  it  is  hardly 
open  to  misconstruction,  and  so  long 
as  bad  English  does  not  obscure  the 
sense,  a  judgment  cannot  be  reversed 
therefor." 

[c]  Saying  "ordinary  prudent  man" 
instead  of  "ordinarily"  is  not  mate- 
rial. Port  Worth,  etc.  B.  Co.  v.  Partin, 
33  Tex.  Civ.  App.  173,  76  S.  W.  236. 

[d]  Where  the  error  consisted  mere- 
ly of  a  matter  of  punctuation  the 
court  characterized  it  not  worthy  of 
discussion.  Ft.  Worth,  etc.  Ey.  Co.  v. 
Poteet,  53  Tex.  Civ.  App.  44,  115  S.  W. 
883. 

14.  (Sa. — ^Becker  v.  Donalson,  138  Ga. 
634,  75~"S.  E.  1122.  lU.— School  Direc- 
tors, etc.  V.  Mathes,  168  HI.  App.  174. 
Mo.— Shortel  v.  St.  Joseph,  104  Mo.  114, 
16  S.  W.  397,  24  Am.  St.  Eep.  317; 
Campbell  v.  Springfield  Tract.  Co.,  178 
Mo.  App.  520,  163  S.  W.  287.  Neb. 
Stein  V.  Vanniee,  44  Neb.  132,  62  N. 
W.  464. 

[a]  The  instruction  read:  "There 
is  no  testimony  going  to  show  .  .  . 
but  upon  that  there  is  a  conflict  of 
testimony,  and  that  question  is  for 
you  to  determine."  The  "no"  was 
apparently  interpolated  by  clerical  er- 
ror. Hubbard  v.  Perlie,  25  App.  Cas- 
(D.  C.)   477. 

[b]  "  Without  of  such ' '  used  instead 
of  "without  fault"  could  not  have 
been  misleading.  Guilfoil,  etc.  Co.  V. 
■Clark  (Ind.  App.),  99  N.  B.  777. 

[c]  The  error  "consists  in  the  use 
of  a  word  of  meaning  contradictory  to 
the  idea  intended  to  be  expressed.  This 
is  evident  from  the  instructions  as  a 


whole."    Sehrt-Patterson  Milling  Co.  v. 
Myrick,  63  Kan.  887,  66  Pac.  647. 

[d]  Mere  clerical  omission  so  that 
the  court  said  "prima  case  of  negli- 
gence" instead  of  "prima  facie  case 
of  negligence"  could  not  have  misled 
the  jurv.  St.  Louis,  etc.  E.  Co.  v.  Wil- 
banks  (Tex.  Civ.  App.),  113  S.  W.  318. 

15.  la. — Markley  v.  Western  TTnion 
Tel.  Co.,  151  loWa  612,  132  N.  W.  37; 
Atkins  V.  Ellis,  118  Iowa  76,  91  N.  W. 
829.  Ky.— Alter  Porwood  &  Co.  v.  Hoi-  ■ 
liday  &  Co.,  9  Ky.  L.  Eep.  972.  Tex. 
Born  V.  Texas,  &  Pac.  Ey.  Co.  (Tex. 
Civ.  App.),  39  S.  W.  170. 

[a]  Where  the  court  "by  its  phrase- 
ology withdraws  from  the  consideration 
of  the  jury  an  issue  of  fact  exclusively 
within  their  province"  it  is  ground  for 
reversal.  King  Solomon  T.  &  D.  Co.  v. 
Mary  Verna  Min.  Co.,  22  Colo.  App.  528, 
127  Pac.  129. 

[b]  The  court  by  confusion  of 
names  gave  an  instruction  on  the 
theory  that  a  certain  heir  had  died 
before  testator  when  in  fact  he  sur- 
vived testator.  This  must  have  been 
misleading.  Wellborn  v.  Eogers,  24  Ga. 
558. 

[c]  To  give  an  instruction  which 
conveys,  the  impression  that  only  one 
witness  has  testified  when  in  fact 
there  were  two  is  misleading.  Idaho 
Mercantile  Co.  v.  Kalanquin,  8  Idaho 
101,  66  Pac.  933. 

[d]  The  court  laid  down  a  wrong 
rule  as  to  negligence  making  defend- 
ant practically  an  insurer,  and  a  wrong 
rule  as  to  damages  making  it  depend 
upon  the  jury's  discretion  rather  than 
limiting  it  to  compensation.  While  the 
right  idea  "was  plainly  enough  in  the 
judge's  mind,  his  language  was  unfor- 
tunately vague  and  inaccurate,  and 
failed  to  give  the  jury  that  clear  guide 
which  in  cases  of  this  class  is  especially 
needed."  Collins  v.  Leafey,  124  Pa. 
203,  214,  16  Atl.  765.  Compare  McClos- 
key  V.  Bells  Gap  E.  E.,  156  Pa.  254,  27' 
Atl.  246. 

[e]  The  instruction  as  given  based 
defendant's  right  upon  whether  a  cer- 
tain mortgage  "was  violated  by  de- 
fendant." The  court  says:  "This 
was  no  doubt  a  elerieal  error  in  draw- 
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follow.  The  use  of  an  abbreviation  may  be  erroneous  beoause  not 
sufSciently  precise.^^ 

Bule  Where  Names  of  Paities  Have  Been  Confused. — Some  cases  have  held 
that  >vhere  the  court,  even  by  inadvertence  or  clerical  error,  has  con- 
fused the  parties  in  stating  the  instruction,  the  reviewing  court  cannot 
assume  that  the  jury  were  not  misled.^'  But  where  the  mistake  was 
palpable,  and  the  jury  could  see  from  the  context  what  party  was 
intended,  reversal  will  not  follow.^^ 

3.  Arrangement  or  Order.  —  The  order  in  which  the  court  will 
present  the  case  to  the  jury  is  a  matter  for  his  discretion  and  in  the 
absence  of  any  showing  of  prejudice  cannot  be  assigned  for  error.^' 
Therefore  mere  lack  of  orderly  arrangement  is  not  ground  for  re- 
versal.^" Neither  party  can  complain  because  the  other  party's  in- 
structions were  given  first.^^  In  other  words  it  is  not  error  but  on 
the  contrary  is  the  better  practice  to  bring  together  the  instructions 
bearing  on  the  same  matter,  without  reference  to  which  party  asked 
them.^^ 


ing  the  instructions.  The  court  and 
counsel  readily  understood  what  was  in- 
tended, and  the  objection  may  seem 
technical,  but  we  cannot  say  the  Jury 
were  not  misled."  Mathews  v.  Gran- 
ger, 71  111.  App.  467. 

16.  "The  use  of  the  abbreviation 
'etc'  in  a  charge  is  not  to  be  com- 
mended. Doubt  often  arises  by  its 
use  to  determine  what  other  things  it 
includes.  The  court  should  specify 
what  things  he  means  and  not  leave 
the  jury  to  speculate."  Dallas  Consol. 
Elec.  St.  E.  Co.  V.  Chambers,  55  Tex. 
Civ.  App.  331,  118  S.  W.  851. 

17.  "In  many  cases  this  slip  of  the 
pen  would  be  error  without  prejudice. 
Flam  V.  Lee,  116  Iowa  289.  But  this 
ease  involves  a  consideration  of  defend- 
ant's negligence  as  well  as  plaintiff's 
negligence,  and  an  inadvertent  inter- 
change of  the  phrases  may  easily  con- 
stitute a  serious  mis-statement  of  the 
law."  Atkins  v.  Ellis,  118  Iowa  76, 
91  N.  W.  829,  following  Rich  v.  Moore, 
114  Iowa  80,  86  N.  W.  52. 

[a]  Using  the  Word  "Plaintiff" 
Instead  of  "Defendant." — la. — Mark- 
ley  V.  Western  Union  Tel.  Co.,  151  Iowa 
612,  132  N.  W.  37.  Ky.— Alter  Forwood 
&  Co.  V.  Holliday  &  Co.,  9  Ky.  L.  Eep. 
972.  Tex.— Born  v.  Texas  &  Pac.  Ey. 
Co.  (Tex.  Civ.  App.),  39  S.  W.  170. 

18.  Conn. — ^Chany  v.  Hotchkisa,  79 
Conn.  104,  63  Atl.  947.  Ga.— Becker  v. 
Donalson,  138  Ga.  684,  75  S.  E.  1122. 
Neb. — Stein  v.  Vanniee,  44  Neb.  132, 
62  N.  W.  464. 

[a]    Obvious  clerical  errot  of  using 
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plaintiff"  for  "defendant"  not 
ground  for  reversal.  School  Directors, 
etc.  V.  Mathis,  168  111.  App.  174. 

[b]  By  clerical  error  "plaintiff" 
was  used  for  "defendant,"  but  the 
court  says:  "No  one  with  ability  to 
read  the  English  language  and  compre- 
hend what  he  reads  would  be  misled  by 
this  mistake."  Campbell  v.  Springfield 
Tract.  Co.,  178  Mo.  App.  520,  163  S.  W. 
287,  following  Shortel  v.  St.  Joseph,  104 
Mo.  114,  16  S.  W.  397,  24  Am.  St.  Eep. 
817. 

[c]  There  being  two  defendants  a 
separate  set  of  instructions  was  given 
for  each  which  embraced  five  instruc- 
tions all  worded  the  same  except  the 
name  of  defendant.  By  some  mistake 
the  names  of  defendants  were  inter- 
changed in  one  instruction.  This  it  was 
held  could  not  have  misled  the  jury. 
Grigsby  v.  Com.,  151  Ky.  496,  152  S. 
W.  580. 

19.  Gulf,  etc.  Ey.  Co.  v.  Dunlap 
(Tex.  Civ.  App.),  26  S.  W.  655;  Fidel- 
ity Trust  Co.  V.  Wisconsin,  etc.  Works, 
145  Wis.  885,  129  N.  W.  615. 

20.  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Colbert,  52  Kan.  547,  34  Pac.  976. 

21.  Error  cannot  be  assigned  upon 
the  judge's  failure  to  give  defendant's 
main  contention,  until  after  the  charge 
in  chief,  though  plaintiff's  contentions 
were  all  given  before  the  main  charge. 
Patterson  v.  Campbell,  136  Ga.  664,  71 
S.  E.  1117. 

22.  Defendant  complained  because 
his  instructions  were  not  read  last,  but 
were  mixed  and  mingled  with  the  peo- 
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4.  Length  of  Instructions.^^  —  The  best  practice  is  to  make  the  in- 
structions as  short  and  pointed  as  is  consistent  with  clearness.^*  Where 
language  used  is  so  verbose  as  to  be  misleading  reversal  follows,^'  but 
mere  length  is  not  of  itself  any  ground  for  reversal,^^  nor  is  mere  length 
ground  for  refusing  to  give  an  instruction  which  is  otherwise  correct,^' 
unless  it  be  so  complicated  and  involved  as  to  render  it  difftcult  for  the 
jury  to  understand.^^  However,  the  granting  of  a  new  trial  because 
the  instructions  were  so  long  and  involved  as  to  confuse  the  jury,  has 


pie's.  "Instructions  are  not  intended 
to  be  for  the  people,  or  for  the  de- 
fendant, in  the  sense. that  they  are  in- 
tended to  advise  the  jury  in  the  inter- 
est of  either."  Harrington  v.  People, 
90  111.  App.  456, 

23.  Number  of  Instructions. — See 
following  section. 

24.  Ark. — Hanger  v.  Evins,  38  Ark. 
334.  m.— Brant  v.  Gallup,  111  111.  487, 
53  Am.  Rep.  638.  Mo.— State  v.  Floyd, 
15  Mo.  349;  State  v.  Mix,  15  Mo.  153. 
Neb.— Lang  v.  Omaha  &  C.  B.  St.  E. 
etc.  Co.,  96  Neb.  740,  148  N.  W.  964. 
Nev.— State  v.  Ward,  19  Nev.  297,  10 
Pac.  133.  Tex.— Gibbs  v.  State,  1  Tex. 
App.  12,  18.  Wash. — Hencke  v.  Bab- 
coek,  24  Wash.  556,  64  Pac.  755. 

[a]  "Voluminous  instructions  tend 
to  uncertainty,  and  lose  the  jury  and 
the  issue."  Thatcher  v.  Quirk,  4  Idaho 
267,  38  Pac.  652. 

[b]  "It  is  next  to  impossible  to 
avoid  saying  something  in  the  course 
of  a  long  and  elaborate  charge  .  .  . 
upon  which  the  criticism  of  acute  law- 
yers may  not  be  successfully  exer- 
cised." People  V.  Ah  Fung,  17  Cal. 
377. 

[c]  "A  charge  which  briefly  and 
correctly  puts  the  case  before  the  jury 
is  entitled  to  commendation  rather  than 
criticism."  Landry  v.  Webster  Mfg. 
Co.,  156  Wis.  248,  145  N.  W.  749. 

25.  See  supra,  VI,  F,  1,  e. 

26.  HI.— Brant  v.  Gallup,  111  111. 
487,  53  Am.  Eep.  638.  Ind.— Balti- 
more, etc.  Co.  V.  Keiser,  94  N.  E.  330. 
Neb.— Coffey  v.  Omaha,  etc.  St.  E.  Co., 
79  Neb.  286,  112  N.  W.  589.  Wash. 
Hencke  v.  Babeock,  24  Wash.  556,  64 
Pae.  755;  Alaska  S.  S.  Co.  v.  Pacific 
Coast  Gypsum  Co.,  78  Wash.  247,  138 
Pae.  875. 

[a]  So  in  Hanson  v.  Kent  &  Purdy 
Paint  Co.,  36  Okla.  583,  129  Pac.  7,  the 
court  says  the  instructions  "are  un- 
necessarily long  and  tedious,  and  while 
they  are   not    complex,    and    do    not 


cover  any  issue  not  in  the  ease,  yet  we 
cannot  refrain  from  saying  that  the 
charge  should  have  covered  less  than 
half  the  space  actually  consumed  .  .  . 
The  instructions  .  .  .  are  too  long,  they 
are  obscure,  and  are  vague  and  compli- 
cated to  a  degree,  yet,  with  all  their 
faults,  we  cannot  say  that  they  do  not 
substantially  state  the  law  of  the  case, 
or  that  they  are  so  misleading  that  the 
jury  found  a  wrong  verdict  by  reason 
thereof." 

[b]  The  mere  fact  that  the  charge 
might  have  been  "separated  into  some- 
what shorter  and  more  compact  para- 
graphs" is  not  ground  for  reversal. 
The  law  of  the  case  was  "clearly,  fully 
and  fairly  stated."  Smith  v.  Sioux 
City,  119  Iowa  50,  93  N.  W.  81. 

Number  of  instructions  as  groviud  for 
reversal,  see  following  section. 

27.  "The  practice  of  refusing  to 
give  instructions,  or  even  to  read  them 
because  they  were  'unnecessarily 
lengthy  and  numerous,'  would  be  a 
most  dangerous  one,  and  ought  not  to 
receive  the  sanction  of  an  appellate 
tribunal."  McCaleb  v.  Smith,  22  Iowa 
242. 

28.  So  in  Maryland  Steel  Co.  v.  En- 
gleman,  101  Md.  661,  61  Atl.  314,  the 
action  of  the  trial  court  is  upheld  in 
refusing  to  give  a  requested  instruc- 
tion which  was  some  two  thousand 
words  long  and  covered  three  and  one- 
half  pages  of  the  printed  record.  Fol- 
lowing Whiteford  v.  Burckmyer,  1  Gill 
(Md.)  127,  153,  39  Am.  Dec.  640,  and 
Cumberland  Coal,  etc.  Co.  ■».  Scally,  27 
Md.  589. 

[a]  In  Williams  v.  Eansom,  234  Mo. 
55,  136  S.  W.  349,  the  court  says  of  a 
refused  instruction:  "It  is  a  labyrinth 
of  details  of  both  proof  and  pleadings. 
No  average  jury  could  follow  the  train 
of  thought  contained  in  it.  Even  if  it 
is  granted  that  the  theory  of  this  in- 
struction is  correct,  it  should  have  been 
refused  on  account  of  its  length  alone, 
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been  affirmed.^®  And  as  has  been  elsewhere  pointed  out,  undue  length 
of  requests  forms  an  additional  reason  for  giving  instruction  in  the 
court's  own  language,  where"  that  practice  is  not  forbidden,'"  and  in 
some  jurisdictions  the  court  may  summarize  the  instructions  provided 
he  does  not  omit  anything  material  to  a  correct  statement  of  the  rules 
governing  the  case,^^ 

5.  Number  of  Instructions.^^  —  To  avoid  confusion,  the  law  of  the 
case  should  be  stated  in  the  fewest  possible  instructions.'^  But  mere 
over  instruction  is  not  of  itself  a  ground  for  reversal,'*  though  in  one 


leaving  out  of  eonsideration  the  com- 
ments contained  therein  upon  the  plead- 
ings and  the  evidence." 

29.  Thatcher  V.  Quirk,  4  Idaho  267, 
38  Pac.  652,  "such  principles  of  law 
as  they  contain  are  lost  in  a  maze  of 
words." 

SO.     See  supra,  III,  F,  3. 

31.  "The  court  did  not  stop  where 
the  charge ,  properly  ended.  This  lan- 
guage follows:  'Now,  gentlemen,  this 
case  has  occupied  a  number  of  days 
and  the  evidence  covers  a  wide  field  of 
inquiry,  and,  as  you  see  from  the  some- 
what lengthy  instruction  I  have  given 
you,  that  numerous  questions  of  law 
arise.  I  hp,ve  endeavored  to  give  you 
them  as  clearly  as  I  possibly  could,  but 
in  view  of  their  length,  it  is  possible 
that  men  not  familiar  with  the  exam- 
ination of  legal  questions  might  not 
readily  apprehend  them;  therefore,  in 
connection  I  will  summarize  what  I 
have  thus  said,  and  make  it  as  near  as 
I  can  applicable  to  the  particular  case 
before  you. '  The  summary  was  made, 
and  after  being  introduced  by  the  fore- 
going language,  it  would  be  quite  nat- 
ural for  the  jury  to  lose  sight  of  much 
that  had  been  said  during  the  progress 
of  the  long  charge,  and  look  to  the 
attempted  summing  up  of  the  whole 
matter  within  a  much  smaller  compass, 
and  which  it  would  more  readily  grasp 
and  remember.  If  the  summary  was 
free  from  fault  this  would  be  well.  On 
the  other  hand,  if  it  embraces  the  virus 
of  serious  error  the  same  became  the 
more  conspicuous  and  controlling  with 
the  jury."  Northern  Ohio  R.  Co.  v. 
Eigby,  69  Ohio  St.  184,  68  N.  E.  1046. 

32.  Length  of  Instructions. — See 
preceding  section. 

Bepetitiou  of  instructions,  see  infra, 
VIII,  B,  6. 

33.  Ark.— Hanger  v.  Evins,  38  Ark. 
334.  m.— Chicago  City  Ey.  Co.  v.  San- 
dusky, 99  111.  App.  164,  citing  Adams  v. 
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Smith,  58  HI.  417,  and  many  other  Illi- 
nois cases.  Mo. — State  v.  Floyd,  15 
Mo.  849;  State  id.  Mix,  15  Mo.  153. 
Nev.— State  v.  Ward,  19  Nev.  297,  10 
Pac.  133. 

[a]  "Instructions  ought  to  be  as 
few  as  practicable,  in  view  of  the  evi- 
dence." Parrish  v.  State,  14  Neb.  60, 
15  N.  W.  357.  See  also  Omaha  St.  Ey. 
Co.  V.  Boesen,  68  Neb.  437,  94  N.  W. 
619;  Beatuce  v.  Leary,  45  Neb.  149,  63 
N.  W.  370,  50  Am.  St.  Eep.  546. 

[b]  "It  may  not  be  amiss  here  to 
animadvert  upon  the  practice  too  fre- 
quently indulged,  in  jury  trials,  of 'load- 
ing down  the  case  with  innumerable  in- 
structions. Because  they  may  be  found 
in  a  form-book  on  the  subject,  it  does 
not  follow  that  it  is  necessary  to  copy 
them  all  in  every  case,  however  in- 
volved in  style  they  may  be  or  irrele- 
vant to  the  issues  presented."  Estate 
of  Keithley,  134  Cal.  9,  66  Pac.  5. 

[c]  "An  unnecessarily  large  num- 
ber of  instructions  were  requested  both 
by  the  plaintiff  and  the  defendant.  We 
have  also  frequently  expressed  our  dis- 
approval of  this  practice,  and  pointed 
out  wherein  such  course  is  inadvisable 
.  .  .  See  Gracy  v.  Atlantic  Coast  Line 
E.  Co.,  53  Fla.  350,  42  So.  903;  MoCall 
V.  State,  55  Fla.  108,  46  So.  321;  Parns- 
worth  V.  Tampa  Electric  Co.,  62  Fla. 
166,  57  So.  233;  Dunnellon  Phosphate 
Co.  V.  Crystal  Eiver  Lumber  Co.,  63 
Fla.  131,  text  135,  58  So.  786,  text  788." 
Atlantic  Coast  Line  E.  Co.  v.  Whitney, 
65  Fla.  72,  61  So.  179. 

34.  So  in  Omaha  St.  E.  Co.  v.  Boe- 
sen, 68  Neb.  437,  94  N.  W.  619,  after 
approving  the  rule  that  the  instructions 
should  not  be  too  numerous  the  court 
says:  "We  have  been  unable  to  find 
a  case  where  the  judgment  was  re- 
versed for  the  sole  reason  that  too 
many  instructions  were  given." 

[a]  So  in  Alaska  S.  S.  Co.  v.  Pa- 
cific Coast  Gypsum  Co.,  78  Wash.  247, 
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case  the  excessive  number  of  the  instructions  was  made  a  specific  ground 
for  reversal.^^  It  is  however  clear  that  when  the  case  has  been  fairly 
submitted  reversal  will  not  follow  simply  because  the  court  refused 
requested  instructions  which  properly  might  have  been  given.^"     In 


138  Pac.  875,  the  court  says  that  too 
many  instructions  were  given:  "But 
while  we  found  this  vice  in  the  charge, 
we  are  not  prepared  to  say  it  is  suffi- 
cient to  reverse  the  judgment  when  as 
was  said  in  Cameron  v.  Union  Trunk 
Line,  10  Wash.  507,  39  Pac.  128,  'on 
the  whole  we  cannot  say  that  a  jury 
of  fairly  intelligent  men  would  be  like- 
ly to  mistake  the  real  issues  to  be  sub- 
mitted to  them.'  " 

[b]  In  Grudzinski  i).  Chicago,  etc. 
By.  Co.,  165  111.  App.  152,  reversal  was 
refused  but  with  the  comment,  "They 
amount  to  an  argument,  and  in  a  case 
where  it  shall  appear  that  the  argu- 
ment of  the  court  had  Resulted  clearly 
in  a  verdict  which  would  not  otherwise 
have  been  rendered,  we  shall  not  hesi- 
tate to  reverse  on  that  ground." 

Length  of  instructions  as  grouud  for 
reversal,  see  preceding  section. 

35.  "Next  for  consideration  are  the 
instruetionB,  respecting  which  we  say 
that  nine  and  one-half  printed  pages  of 
instructions  is  too  much  for  the  aver- 
age jury  to  digest  and  understand.  The 
only  effect  of  such  a  multiplicity  of  in- 
structions would  be  not  to  instruct  the 
jury,  but  to  confuse  and  mislead  them; 
make  their  verdict  mere  guesswork. 
The  changes  rung  on  all  the  phases  of 
this  case,  and  some  not  of  this  case, 
by  this  vast  array  of  instructions,  re- 
minds one  of  what  Judge  Scott  used  to 
say  was  'UTce  the  multiplication  table 
set  to  mmsic'  We  have  remonstrated 
with  the  trial  courts  for  years  about 
the  great  impropriety  and  frequent  in- 
justice resulting  from  writing  or  giv- 
ing instructions  hy  the  acre,  but  without 
avail,  and  so  resort  must  be  had  to 
more  drastic  measures.  We  therefore 
hold  that  the  great  number  of  instruc- 
tions given  in  this  instance,  of  itself, 
warrants  a  reversal  of  the  judgment." 
Sidway  v.  Missouri  Land  &  Live  Stock 
Co.,  163  Mo.  842,  376,  63  S.  W.  705. 

36.  Dunn  v.  People,  109  111.  635, 
646.    Compare  supra.  III,  E,  4. 

[a]  "Forty-two  instructions  cover- 
ing thirteen  pages  of  the  printed  ab- 
stract, were  presented  to  the  court  by 
the  appellant.  ...  A  few  plain  state- 


ments of  the  law  governing  the  case 
would  suffice.  If  the  court  in  the  hurry 
of  trial  did  not  sift  this  unreasonable 
number  of  instructions  as  carefully  as 
appellant  desired,  we  do  not  feel  called 
upon  to  interfere  unless  some  palpable 
error  has  occurred  clearly  affecting  the 
justice  of  the  case."  Citizens  Gaslight 
etc.  Co.  V.  O'Brien,  19  111.  App.  231. 
See  also  Casey  v.  Eeedy,  etc.  Co.,  166 
111.  App.  595;  Freeze  v.  Harris,  162  III. 
App.  118;  La  Salle  County,  etc.  Co.  v. 
Eastman,  99  111.  App.  495;  Chicago  City 
Ey.  Co.  V.  Sandusky,  99  111.  App.  164. 

[b]  Plaintiff  asked  sixteen  and  the 
court  gave  six.  Defendant  asked  a 
number  and  the  court  gave  two.  On 
its  own  motion  the  court  gave  seven 
which  undertook  to  cover  the  whole 
case.  The  reversing  court  should  not 
"examine  critically  those  Refused  in 
order  to  discover  one  that  might  appro- 
priately have  been  given."  Bergeman 
V.  Indianapolis,  etc.  Ry.  Co.,  104  Mo. 
77,  15  S.  W.  992. 

[c]  So  .in  McAllister  v.  Barnes,  35 
Mo,  App.  668,  the  court  says:  "Al- 
though the  issues  are  few  and  simple, 
the  defendant  asked  eleven  instruc- 
tions, two  of  which  the  court  gave,  and 
refused  the  balance.  On  the  authority 
of  Crawshaw  v.  Sumner,  56  Mo.  517, 
and  Desberger  v.  Harrington,  28  Mo. 
App.  636,  repeatedly  approved  by  us 
since,  the  court  would  have  been  war- 
ranted to  refuse  all  of  the  defendant's 
instructions  in  this  case  on  the  ground 
of  their  number  alone."  See  also  Doan 
V.  St.  Louis,  etc.  Ey.  Co.,  43  Mo.  App. 
450;  Norton  V.  St.  Louis,  etc.  Ey.  Co., 
40  Mo.  App.  642;  Kinney  v.  Springfield, 
35  Mo.  App.  97;  Hannibal  v.  Eichards, 
35  Mo.  App.  15;  Eenshaw  v.  Firemen's 
Ins.  Co.,  33  Mo.  App.  394. 

[d]  "The  first  thirty-two  instruc- 
tions asked  by  the  accused  were  given 
and  the  next  seven  were  refused.  We 
draw  the  line  far  this  side  of  thirty- 
two  instructions  on  one  side  .  .  .  We 
have  determined  to  announce  that, 
where  the  court  in  any  case  has  given 
the  first  six,  eight,  or  ten  instructions 
asked  by  a  party,  and  refused  any  more, 
we  will  not  consider  errors  assigned  as 
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other  words  the  court  may  in  the  exercise  of  a  reasonable  discretion 
limit  the  number  of  instructions,^'  yet  the  court  cannot  refuse  to  read 
instructions  to  the  jury  merely  because  they  are  numerous ;  and  so  fail 
to  present  the  party's  case  to  the  jury.'* 

G.  Defining  Wokds  and  Terms.  —  1.  In  General.  —  It  is  proper 
to  instruct  the  jury  as  to  the  meanings  of  words  used  in  the  statutes 
involved  in  the  actioQ,'^  or  in  the  pleadings,*"  and  even  in  the  in- 
structions themselves,*^  when  such  definition  is  necessary  to  the  fair 
understanding  of  the  jury. 

In  cases  in  which  the  court  is  authorized  to  construe  words,  the 
judge  is  authorized  to  expound  their  true  meanings  in  his  charge  to 
the  jury.*2  A  failure  of  the  coUrt  to  define"  terms  used  in  his  charge 
will  not  ordinarily  require  a  reversal,  however,*^  especially  in  the 
absence  of  a  request  for  such  a  definition.** 

A  court  is  not  bound  to  give  definitions  couched  in  the  abstract  terms 
employed  by  text- writers,*^  nor  is  a  court  required*^  to  give  the  statutory 


to  such  refused  instructions,  unless  it 
shall  appear  that  the  jury  was  not  fur- 
nished a  sufS.eient  guide  for  their  proper 
determination  of  the  case."  Mabry  v. 
State,  71  Miss.  716,  14  So.  267. 

37.  "It  was  not  designed  that  a 
party,  by  asking  an  unreasonable  num- 
ber, might  compel  the  court  either  to 
pass  upon  them  without  due  considera- 
tion or  suspend  the  trial  until  such  con- 
sideration could  be  had."  Chicago,  etc. 
E.  Co.  V.  Kelly,  25  111.  App.  17,  judg- 
ment affirmed,  127  111.  637,  21  N.  E. 
203. 

[a]  The  power  is  analogous  to  that 
over  argument  of  counsel.  "It  should 
be  done  with  proper  caution  to  avoid 
injustice."  Mabry  v.  State,  71  Miss. 
716,  14  So.  267. 
.38.    McC'aleb  v.  Smith,  22  Iowa  242. 

[a]  "We  are  unable  to  perceive 
how  the  fact  that  too  many  instructions 
are  asked,  exempts  the  judge  from  the 
duty  of  examining  any  of  them.  He 
may,  perhaps,  after  duly  considering  a 
reasonable  number,  decline  to  proceed 
farther,  but  he  should  pass  upon  and 
give  or  refuse  as  many  instructions  as 
the  party  asking  them  is  reasonably 
entitled  to."  Chicago,  etc.  Ey.  Co.  v. 
Haviland,  12  111.  App.  561. 

39.  State  v.  McKinnon,  158  Iowa 
619,  138  N.  W.  523. 

40.  Smith  V.  Plant,  216  Mass.  91, 
103  N.  E.  58. 

[a]  A  court  may  define  obscure, 
ambiguous  or  technical  words  contained 
in  an  indictment.  State  v.  McKinnon, 
158  Iowa  619,  138  N.  W.  523  j  State  v. 
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Bresee,  137  Iowa  673,  114  N.  W.  45, 
24  L.  E.  A.  (N.'  S.)  103. 

41.  See  infra,  this  section. 

42.  Eodgers  v.  Kline,  56  Miss.  808, 
818. 

43.  Davis  v.  Hardwiek,  43  Tex.  Civ. 
App.  71,  94  S.  W.  359. 

[a]  But  where  the  terms  embody 
conclusions  of  law  and  when  a  failure 
to  explain  them  is  calculated  to  mis- 
lead the  jury  or  induce  a  verdict 
predicated  upon  a  misunderstanding  of 
the  proper  application  to  be  given  to 
such  terms,  the  appellate  court  will 
reverse.  Davis  v.  Hardwiek,  43  Tex. 
Civ.  App.  71,  94  S.  W.  359. 

44.  As  to  necessity  generally  for  re- 
quests for  instructions,  see  supra.  III, 
A. 

45.  Com.  V.  Duffy,  20  Pa.  Dist.  507. 
[a]     If,  taken  as  a  whole,  the  charge 

of  the  court,  as  given,  fairly  lays 
down  the  law  applicable  to  the  ques- 
tions to  be  determined  by  the  jury',  it 
is  sufficient  although  some  abstract 
legal  proposition  or  definition  be  not 
stated  or  given  in  the  technical  lan- 
guage of  the  law.  Kostueh  v.  St.  Paul 
City  Ey.  Co.,  78  Minn.  459,  81  N.  W. 
215. 

46.  Donati  v.  Eighetti,  9  Cal.  App. 
45,  97  Pac.  1128;  State  v.  Fuller,  34 
Mont.  12,  27,  85  Pae.  369,  8  L.  E.  A. 
(N.  S.)    762. 

[a]  Request.— If  the  statutory  defi- 
nition is  desired,  the  party  should  re- 
quest it  of  the  court.  Donati  v. 
Eighetti,  9  Cal.  App.  45,  97  Pac.  1128. 
See  mfra,  VI,  Q,  4, 
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definition,  although  it  is  clearly  proper  for  the  court  to  do  so.*^ 
"Where  the  court  has  already  defined  a  term,  it  is  not  required  to 
give  a  special  charge  defining  it;**  nor  is  it  necessary  to  carry  a 
definition  forward  in  each  paragraph  of  the  charge  in  which  the  word 
defined  is  used.*^ 

2.  Ordinary  Words.^"  —  Ordinary  and  common  words,  not  used  in 
a  technical  sense,  need  not  be  defined  or  explained  by  a  court  in  its 
instructions  to  a  jury,^^  as  their  meanings  are  presumed  to  be  as  ac- 
curately known  to  the  jurors  as  to  the  court  ;°^  and,  furthermore,  any 
attempt  to  define  words  of  this  character  generally  tends  toward  the 
mystification  and  confusion  rather  than  the  enlightenment  of  the 
j^j.y_53    j^  court  may,  however,  define  common  words  and  phrases;^* 


47.  Skeen  v.  Chambers,  31  Utah  36, 
86  Pac.-492.     See  infra,  VI,  G,  3. 

48.  Haynes  v.  State  (Tex.  Crim.), 
159   S.  W.   1059j   Houston,   etc.  B.   Co. 

V.  Vinson   (Tex.  Civ.  App.),  38  S.  W. 
540. 

49.  State  v.  Dipley,  242  Mo.  461,  147 
S.  W.  Ill;  Haynes  v.  State  (Tex. 
Crim-.),  159  S.  W.  1059;  Hendricks  v. 
State  (Tex.  Crim.),  154  S.  W.  1005. 

50.  As  to  necessity  for  defining 
legal   and   technical    terms,    see    infra, 

VI,  G,  3. 

51.  Ga. — Atlanta  Baggage  '&  C.  Co. 
V.  Mizo,  4  Ga.  App.  407,  61  S.  E.  844. 
HI.— Henderson  v.  People,  124  111.  607, 
17  N.  E.  68,  7  Am.  St.  Eep.  391.  la. 
State  V.  Bresee,  137  Iowa  673,  114  N. 
W.  45,  24  L.  E.  A.  (N.  S.)  103;  Over- 
houser  v.  American  Cereal  Co.,  128 
Iowa  580,  105  N.  W.  113.  Me.— Berry 
V.  Billings,  47  Me.  328.  Mo. — State  v. 
Nichols,  262  Mo.  113,  170  S.  W.  1110; 
State  V.  Sattley,  131  Mo.  464,  33  S.  W. 
41;  Morris  v.  St.  Louis,  etc.  E.  Co., 
184  Mo.  App.  65,  168  S.  W.  325;  Clouts  v. 
Laclede  Gaslight  Co.,  160  Mo.  App.  456, 
140  S.  W.  970;  Cody' v.  Gremmler,  121 
Mo.  App.  359,  99  S.  W.  46;  Goldsmith 
V.  Wamsganz,  86  Mo.  App.  1;  Eeeds  v. 
Lee,  64  Mo.  App.  683.  Tex.— Black- 
burn V.  State  (Tex.  Crim.),  160  S.  "W. 
687;  Beard  v.  State,  41  Tex.  Crim.  173, 
53  S.  W.  348;  Lattimore  v.  Puckett 
(Tex.  Civ.  App.),  161  S.  W.  951;  John- 
son V.  Goolsby  Lumber  Co.  (Tex.  Civ. 
App.),  121  S.  W.  883;  Texas  Midland 
E.  V.  Eitchey,  49  Tex.  Civ.  App.  409, 
108  S.  W.  732;  Ealey  v.  State,  47  Tex. 
Civ.  App.  426,  105  S.  W.  342.  Wash. 
Akin  V.  Bradley  E.  &  M.  Co.,  51  Wash. 
658,  99  Pac.  1038. 

52.  Cal.— People   v.   Bond,    13    Cal. 


App.  175,  109  Pac.  150.  Ga. — Atlanta 
Baggage  &  C.  Co.  «.  Mizo,  4  Ga.  App. 

407,  61  S.  E.  844.  Ind.— Wiler  v.  Man- 
ley,  51  Ind.  169.  la. — Bunyan  v.  Lof- 
tus,  90  Iowa  122,  57  N.  W.  685.  Me. 
Berry  v.  Billings,  47  Me.  328.  Mass. 
Com.  V.  Buckley,  200  Mass.  346,  86  N. 
E.  910,  128  Am.  St.  Eep.  425,  22  L. 
E.  A.  (N.  S.)  225.  Mo.— State  v. 
Knost,  207  Mo.  18,  105  S.  W.  616;  State 
V.  Harkins,  100  Mo.  666,  13  S.  W.  830; 
McDonnell   v.   Nicholson,   67   Mo.   App. 

408.  Okla. — Jones  v.  State,  10  Okla. 
Crim.  216,  136  Pac.  182,  137  Pac.  121. 
Tex.— Houston  &  T.  C.  E.  Co.  v.  Eob- 
erts,  50  Tex.  Civ.  App.  69,  109  S.  W. 
982;  Ealey  v.  State,  47  Tex.  Civ.  App. 
426,  105  S.  W.  342.  Wash.— Akin  v. 
Bradley  B.  &  M.  Co.,  51  Wash.  658,  99 
Pac.  1038. 

53.  Ga. — Atlanta  Baggage  &  0.  Co. 
V.  Mizo,  4  Ga.  App.  407,  61  S.  E.  844. 
Mo.— State  «.  Long,  201  Mo.  664,  676, 
100  S.  W.  587;  Fearey  v.  O'Neill,  149 
Mo.  467,  50  S.  W.  918,  73  Am.  St. 
Eep.  440;  Farmer  v.  Farmer,  129  Mo. 
530,  538,  31  S.  W.  926.  Wash.— Akin 
V.  Bradley  E.  &  M.  Co.,  51  Wash.  658, 

99  Pac.   1038. 

54.  Ala.— Louisville  &  N.  E.  Co.  v. 
Bogue,  177  Ala.  349,  58  So.  392.  Ga. 
Butler  V.  State,  143  Ga.  484,  85  S.  E. 
340.    Ind.— Welty  v.  State,  180  Ind.  411, 

100  N.  E.  73,  81,  malice.  Mass. — Com. 
V.  Buckley,  200  Mass.  346,  86  N.  E. 
910,  128  Am.  St.  Eep.  425,  22  L.  E.  A. 
(N.  S.)  225.  Tex. — Chavarria  v.  State 
(Tex.  Crim.),  63  S.  W.  312. 

[a]  A  modification  of  an  instruction 
by  the  insertion  of  a  definition  is  not 
improper.  Barnett  &  Eecord  Co.  v. 
Schlapka,  208  111.  426,  70  N.  E.  343. 
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but  where  it  does  undertake  to  do  so,  it  is  incumbent  on  the  court  to 
define  them  eorrectly.^^ 

If  a  party  is  of  the  opinion  that  certain  common  words  should  be 
defined,  he  should  request  an  instruction  to  that  effect.'* 

In  accordance  with  these  rules  it  has  been  held  unnecessary  for  a  court 
to  define  such  words  as  burden  of  proof,''  preponderance  of  evidence,'* 


55.  Ealey  v.  State,  47  Tex.  Civ.  App. 
426,  105  S.  W.  342.  See  People  v. 
Lucas,  244  111.  603,  91  N.  E.  659,  de- 
fining reasonable  doubt. 

56.  Colo. — EamsUy  v.  Meade,  37 
Colo.  465,  474,  86  Pae.  1018;  Colorado 
&  S.  E.  Co.  V.  Webb,  36  Colo.  224,  85 
Pac.  683.  Ind.— Wiler  v.  Manley,  51 
Ind.  169.  Ky. — South  Covington,  etc. 
E.  Co.  V.  Brown,  31  Ky.  L.  Eep.  1072, 
104  S.  W.  703;  Bugg  v.  Holt,  29  Ky. 
L.  Eep.  1208,  97  S.  W.  29;  Pilcher  Mfg. 
Co.  V.  Teupe's  Admx.,  28  Ky.  L.  Eep. 
1350,  91  S.  W.  1125.  Mass.— Cave  v. 
Osborne,  193  Mass.  482,  79  N.  E.  794. 
Mich.— Miller  v.  Beck,  68  Mich.  76,  35 
N.  W.  899.  Minn.— Schornak  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  96  Minn.  299, 
104  N,  W.  1087.  Miss.— St.  Louis  & 
S.  F.  E.  Co.  V.  Moore,  101  Miss.  768, 
58  So.  471,  Ann.  Cas.  1914B,  597,  39 
L.  E.  A.  (N.  S.)  978.  Mo.— Kischman 
V.  Scott,  166  Mo.  214,  229,  65  S.  W. 
1031;  Quirk  v.  St.  Louis  U.  E.  Co.,  126 
Mo.  279,  293,  28  S.  W.  1080~;  Crow  v. 
Lutz,  175  Mo.  App.  427,  435,  162  S.  W. 
679.  Neb.— Maynard  v.  State,  81  Neb. 
301,  116  N.  W.  53.  Okla.— Great  West- 
ern Coal  &  C.  Co.  V.  Malone,  39  Okla. 
693,  702,  136  Pac.  403.  S.  C— Nohrden 
V.  Northeastern  E.  Co.,  59  S.  C.  87, 
37  S.  E.  228,  82  Am.  St.  Eep.  826; 
Wragge  v.  Southern  Carolina  &  G.  E. 
Co.,  47  S.  C:  105,  25  S.  B.  76,  58  Am. 
St.  Eep.  870,  33  L.  E.  A.  191.  Tex. 
Montgomery  v.  State  (Tex.  Crim.),  151 
S.  W.  813;  Drake  v.  State  (Tex.  Crim.), 
151  S.  W.  315;  Oalveston,  H.  &  S.  A. 
Ey.  Co.  V.  Harper,  53  Tex.  Civ.  App. 
614,  114  S.  W.  1168;  Galveston,  H.  & 
S.  A.  Ey.  Co.  V.  Waldo  (Tex.  Civ.  App.), 
26  S.  W.  1004. 

As  to  necessity  for  requests  gen- 
erally, see  supra,  III,  A. 

57.  Chicago  Union  Traction  Co.  v. 
Myers,  134  111.  App.  61  (if  used  in  its 
general  sense);  State  v.  Eichardson, 
137  Iowa  591,  115  N.  W.  220. 

[a]  But  in  Missouri,  (1)  the  term 
is  considered  a  technical  legal  phrase 
and  an  instruction  containing  the  word 
burden   of   proof    undefined    may    be 
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properly  refused.  Walsh  v.  Metropolitan- 
L.  Ins.  Co.,  162  Mo.  App.  546,  142 
S,  W.  815;  Prince  &  Co.  v.  St.  Louis 
Cotton  Compress  Co.,  112  Mo.  App.  49, 
8G  S.  W.  873;  Fletcher  v.  Milburn  Mfg. 
Co.,  35  Mo.  App.  321;  Miller  v.  Wool- 
man-Todd  B.  &  S.  Co.,  26  Mo.  App.  57. 
(2)  But  its  use  without  explanation  is" 
not  reversible  error.  Berger.  v.  St. 
Louis  S.  &  0.  Co.,  136  Mo.  App.  36, 
116  S.  W.  444;  Miller  v.  Woolman-Todd 
•B,  &  S.  Co.,  26  Mo.  App.  57. 

As  to  necessity  generally  for  charg- 
ing upon  burden  of  proof,  see  infra, 
VI    H    4    e. 

58.  'Del. — ^Wilmington  City  E.  Co.  v. 
Lynch,  7  Penne.  197,  72  Atl.  983,  great- 
er weight  of  evidence  and  preponder- 
ance of  the  evidence.  Ga.-— See  Sea- 
board Air-Line  Ey.  v.  Eandolph,  136 
Ga.  505,  71  S.  E.  887;  Georgia  South- 
ern &  F.  E.  Co.  V.  Young  Inv.  Co.,  119 
Ga.  513,  46  S.  B.  644.  HI.— Ledford  v. 
Hartford  Fire  Ins.  Co.,  161  111.  App. 
233  (greater  weight  of  the  evidence); 
Chicago  City  E.  'Co.  v.  Kastrzewa,  141 
111.  App.  10.  la. — State  v.  Eichardson, 
137  Iowa  591,  115  N.  W.  220.  Minn. 
Schornak  v.  St.  Paul  F.  &  M.  Ins.  Co., 
96  Minn.  299,  104  N.  W.  1087.  Mont. 
Band  v.  Butte  Elec.  E.  Co.,  40  Mont. 
398,  107  Pae.  87.  Tenn.— Knights  of 
Pythias  v.  Steele,  108  Tenn.  624,  69' 
S.  W.  336.  Tex.— Gulf,  etc.  E.  Co.  v. 
Eeagan  (Tex.  Civ.  App.),  34  S.  W.  796. 

[a]  But  in  Missouri,  (1)  an  instruc- 
tion containing  the  phrase  unexplained 
may  be  refused,  such  words  being 
deemed  to  have  a  legal  technical  mean- 
ing. Clarke  v.  Kitchen,  52  Mo.  316; 
Jones  V.  Durham,  94  Mo.  App.  51,  67 
S,  W.  976;  Mackin  v.  People's  E.,  etc. 
Co.,  45  Mo.  App.  82;  Hill  V.  Scott,  38 
Mo.  App.  222;  Miller  v.  Woolman-Todd 
B.  &  S.  'Co.,  26  Mo.  App.  57.  (2)  But 
its  use  unexplained  does  not  warrant 
a  reversal  of^the  judgment  for  that 
alone.  Berry  v.  Wilson,  64  Mo.  164; 
Berger  v.  St.  Louis  Storage  Com.  Co., 
136  Mo.  App.  36,  116  S.  W.  444;  Stein- 
kamper  v.  McManus,  26  Mo.  App.  51. 

[b]  In  a  cdminal  trial,  an.  instruc- 
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prima  facie,^*  credible  or  credibility,^"  reasonable,*^  wilful  or  wil- 
fully,''^ fraud  or  fraudulently,*"  carelessly,**  deliberate  or  deliberate- 
ly,"'' assault  and  battery,**  conspiracy,*^  negligence.** 


tion  ■which  defines  preponderance  of 
evidence  is  improper.  State  v.  Felker, 
27  Mont.  451,  461,  71  Pae.  668. 

59.  Chicago  &  A.  E.  Co.  v.  Esten, 
178  111.  192,  52  N.  E.  954;  Fagnani  v. 
State  (Tex.  Crim.),  146  S.  W.  542, 
prima  facie  evidence.  See,  however, 
Chappell  V.  Allen,  38  Mo.  213,  222. 

60.  Barber  v.  State  (Tex.  Crim.), 
142  S.  W.  577;  Chavarria  v.  State  (Tex. 
Crim.),  63  S.  W.  312. 

61.  Tork  V.  Everton,  121  Mo.  App. 
640,  97  S.  W.  604. 

[a]  Beasonable  Diligence.  —  Texas 
Midland  E.  v.  Eitchey,  49  Tex.  Civ. 
App.  409,  108  S.  W.  732. 

[li]  KeasonaMe  Doubt. — ^As  to  neces- 
sity for  defining  the  term  "reasonable 
doubt, '>  see  infra,  VI,  H,  4,  f,   (III). 

[c]  Keasonable  Time. — Houston  & 
T.  C.  E.  Co..'!;.  Eoberts,  50  Tex.  Civ. 
App.  69,  109  S.  W.  982. 

62.  State  v.  Harkins,  100  Mo.  666, 
1?  S.  W.  830;  Morris  v.  St.  Louis,  etc. 
E.  Co.,  184  Mo.  App.  65,  168  S.  W. 
325: 

[a]  When  used,  to  characterize  an 
offense,  (1)  the  word  wilful  should  be 
defined  (Windon  v.  State,  56  Tex.  Crim. 
l98,  119  S.  W.  309;  Garza  v.  State  (Tex. 
Crim.),  47  S.  W.  983  [both  perjury 
eases];  Wheeler  v.  State,  23  Tex.  App. 
598,  5  S.  W.  160;  Sparks  v.  State,  23 
Tex.  App.  447,  5  S.  W.  135.  See  also 
Dyrley  v.  State  (Tex.  Crim.),  63  S.  W. 
631,  obstructing  public  road),  (2)  es- 
pecially where  there  is  an  issue  on  the 
question  of  wilfulness.  Carney  v.  State 
(Tex.  Crim.),  175  S.  W.  155. 

[b]  Where  the  element  of  wilful- 
ness is  embraced  within  the  specific  In- 
tent required  by  law,  as  intent  to  de- 
fraud, it  need  not  be  defined.  Wheeler 
V.  State,  23  Tex.  App.  598,  5  S.  W. 
160. 

63.  Barco  v.  Taylor,  5  Ga.  App.  372, 
63  S.  E.  224;  State  v.  Gregory,  170 
Mo.  598,  71  S.  W.  170;  Kischman  v. 
Seott,  166  Mo.  214,  65  S.  W.  1031; 
I'earey  v.  O'Neill,  149  Mo.  467,  50  S. 
"W.  918,  73  Am.  St.  Eep.  440. 

64.  Warder  v.  Henry,  117  Mo.  530, 
23  S.  W.  776. 

65.  Beard  v.  State,  41  Tex.  Crim. 
173,  53  S.  W.  348. 

[a]    In  a  perjury  case,  however,  de- 


liberately must  be  deflted.  Windon  v. 
State,  56  Tex.  Crim.  198,  119  S.  W. 
309;  Mahon  v.  State,  46  Tex.  Crim.  234, 
79  S.  W.  28.  See  Clay  v.  State,  52  Tex. 
Crim.  555,  107  S.  W.  1129. 

[b]  So  a  charge  in  a  prosecution 
for  murder  is  incomplete  without  an 
explanation  of  what  is  meant  by  de- 
liberation and  premeditation.  State  v. 
Poster,  130  N.  C.  666,  672,  41  S.  E. 
284,  89  Am.  St.  Eep.  876. 

66.  Maynard  v.  State,  81  Neb.  301, 
116  N.  W.  53.  See  generally  the  title 
"Assault  and  Battery." 

67.  State  v.  Krug,  136  Iowa  281, 
113  N.  W.  822. 

[a]  Conspiracy  To  Defraud  Cred- 
itors.— Wiler  V.  Manley,  51  Ind.  169. 

[b]  Conspired. — People  v.  Bond,  13 
Cal.  App.  175,  109  Pac.  150. 

As  to  necessity  for  defining  "con- 
spiracy" in  a  homicide  case,  see  infra, 
VI,  G,  4,  note  83. 

68.  Sweeney  v.  Kansas  City  O.  E. 
Co.,  150  Mo.  385,  51  S.  W.  682;  Burns 
V.  United  Eys.,  176  Mo.  App.  330,  158 
S.  W.  394;  Mather  v.  Metropolitan  E. 
Co.,  166  Mo.  App.  142,  148  S.  W.  383; 
Landrum  v.  St.  Louis,  etc.  E.  Co.,  132 
Mo.  App.  717,  112  S.  W.  1000;  Main  v. 
Hall,  127  Mo.  App.  713,.  106  S.  W. 
1099;  Eattan  v.  Central  Elec.  E.  Co., 
120  Mo.  App.  270,  96  S.  W.  735.  Com- 
pare Eaybourn  v.  Phillips,  160  Mo.  App. 
534,  140   S.  W.  977. 

[a]  Where  negligence  is  not  the 
gist  of  the  action,  (1)  the  use  of  the 
word  in  an  instruction  is  not  erroneous. 
Kieselhorst  Piano  Co.  v.  Porter,  185 
Mo.  App.  676,  171  S.  W.  949.  (2)  It 
is  a  much  better  practice  for  a  trial 
judge  to  draw  the  attention  of  the  jury 
in  a  negligence  case  to  the  issues  they 
are  to  determine  and  to  inform  them^ 
what  facts,  if  found,  will  constitute 
negligence  and  render  defendant  liable, 
than  to  give  them  a  general  definition 
of  negligence.  St.  Clair  Min.  Spr.  Co. 
V.  St.  Clair,  96  Mich.  463,  56  N.  W. 
18. 

[b]  But  gross  negUgence  (1)  should 
be  defined  (Maysville,  etc.  E.  Co.  v. 
Willis,  31  Ky.  L.  Eep.  1249,  104  S.  W. 
1016),  (2)  especially  if  requested  by 
counsel.  Galveston,  H.  &  S.  A.  E.  Co. 
V.  Arispe,  81  Tex.  517,  17  S.  W.  47. 
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Numerous  other  words  and  phrases"^  have  been  held  so  clear  in  their 
meaning  as  not  to  require  an  instruction  defining  or  explaining  them. 


[c]  Negligence  per  se  should  be  de- 
fined or  explained.  O'Connor  v.  United 
Railroads,  168  Cal.  43,  141  Pac.  809. 
See  generally  the  title   "Negligence." 

69.  Accident. — ^Larsen  v.  Chicago 
Union  Traction  Co.,  131  111.  App.  286. 

[I]  Accommodation.  —  Larimore  v. 
liegg,  23  Mo.  App.  645. 

[2]  Accrue. — McDonnell  v.  Nichol- 
son, 67  Mo.  App.  408. 

[3]  Acquiescence. — Iowa  State  Sav. 
Bank  v.  Black,  91  Iowa  490,  59  N.  W. 
283. 

[4]  Actual  danger,  and  apparent 
actual  danger.  Danford  «,  State,  53 
Fla.  420,  43  So.  593. 

[5]  Adoption.  —  Iowa  State  Sav. 
Bank  v.  Black,  91  Iowa  490,  59  N.  W. 
283. 

[6]  Agent.— Harper  v.  Fidler,  105 
Mo.  App.  680,  78  S.  "W.  1034;  Carthago 
Marble  and  White  Lime  Co.  v.  Bauman, 
55  Mo.  App.  204. 

[7]  Anger. — Eobinson  v.  State  (Tex. 
Crim.),  63  S.  W.  869. 

[8]  Assumed  Risk. — Corell  v.  Wil- 
liams (Iowa),  148  N".  W.  633. 

[9]  Authority. — ^Holland  d.  MeCarty, 
24  Mo.  App.  112. 

[10]  Began  the  Quarrel. — State  v. 
Long,  201  Mo.  664,  676,  100  S.  W.  587. 

[II]  Bring  on  the  Difficulty. — State 
V.  Bailey,  190  Mo.  257,  291,  88  S.  W. 
733. 

[12]  Carnal  Knowledge. — State  u.De 
Witt,  186  Mo.  61,  84  S.  W.  956;  Drake 
V.  State   (Tex.   Crim.),  151  S.  W.  315. 

[13]  City.— Stotler  v.  Chicago  &  A. 
E.  Co.,  200  Mo.  107,  139,  98  S.  W. 
509. 

[14]  Clear  Chance.  —  Jackson  v. 
Georgia  E.  &  Bkg.  Co.,  7  Ga.  App.  644, 
67  S.  E.  898. 

[15]  Cohabit.— State  v.  Knost,  207 
Mo.  18,  105  S.  W.  61'6. 

[16]  Common  Laborer. — ^Boettger  v. 
Scherpe  &  K.  A.  Iron  Co.,  136  Mo.  531, 
38  S.  W.  298. 

[17]  Concubinage.  —  Henderson  v. 
People,  124  111.  607,  17  N.  E.  68,  7  Am. 
St.  Eep.  391. 

[18]  "Connect  the  defendant  with 
the  crime  charged  against  him."  Jones 
V.  State,  10  Olda.  Crim.  216,  136  Pac. 
182,   137   Pac.   121. 

[19]  Contribute. — ^Bunyan  v.  Loftus, 
90  Iowa  122,  57  N".  W.  685. 
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[20]  Oool.— Beard  v.  State,  41  Tex. 
Crim.  173,  53  S.  W.  348. 

[21]  Deceptive,  Deceptively. — Glover 
V.  American  Hominy  Plakes  Co.,  76  Mo. 
App.  103. 

[22]  Discretion. — Holmes  v.  State,  6 
Okla.  Crim.  541,  119  Pac.  430,  120  Pac. 
300. 

[23]  Employ. — Goldsmith  v.  Wams- 
ganz,  86  Mo.  App.  1. 

[24]  Excuse. — Kelly  v.  State  (Tex. 
Crim.),  151  S.  W.  304. 

[25]     Exhibit.— State  v.  Nichols,  262 
Mo.  113,  170  S.  W.  1110. 
,    [26]     Extort. — State  v.    Louanis,    79 
Vt.  463,  65  Atl.  532. 

[27]  Falsely.— State  v.  Gregory,  170 
Mo.  598,  71  S.  W.  170. 

[28]  Flying  switch  need  not  be  de- 
fined when  it  is  admitted  by  both  sides 
the  switch  in  question  was  such  a 
switch.  Lange  v.  Missouri  Pac.  E.  Co , 
115  Mo.  App.  582,  91  S.  W.  989. 

[29]  Glaring  and  imminent  as  ap- 
plied to  danger.  Bettoki  v.  North- 
western Coal  &  Min.  Co.  (Mo.  App.), 
180  S.  W.  1021. 

[30]  Good  and  Workmanlike  Man- 
ner.— Kleiderer  &'  Son  v.  Aldridge's 
Ex.,  160  Ky.  638,  170  S.  W.  23. 

[31]  Good  Repute. — State  v.  Walk- 
er, 232  Mo.  252,  134  S.  W.  516. 

[32]  Goods,  Wares  'and  Merchan- 
dise.—State  V.  McGuire,  193  Mo.  215, 
227,  91  S.  W.  939,  used  in  statute  de- 
fining burglary. 

[33]  Great  Care  and  Caution. — ^Home 
Fire  Ing.  Co.  v.  Decker,  55  Neb.  346, 
75  N.  W.  841. 

[34]  Gross.— State  v.  Pedigo,  190 
Mo.  App.  293,  176  S.  W.  556. 

[35]  Guarantee. — Eeeds  v.  Lee,  64 
Mo.  App.   683. 

[36]  House  of  HI  Fame.— Clark  v. 
State  (Tex.  Crim.),  174  S.  W.  354. 

[37]  Imminent. — Great  Western  Osal 
&  C.  Co.  V.  Malone,  39  Okla.  693,  136 
Pac.   403. 

[38]  Improper  Conduct. — State  v. 
Barrington,  198  Mo.  23,  103,  95  S.  W. 
235. 

[39]  Impure.— 'Com.  v.  Buckley,  200 
Mass.  346,  86  N.  E.  910,  128  Am.  St. 
Eep.  425,  22  L.  E.  A.  (N.  S.)  225. 

[40]  Indecent.— Com.  v.  Buckley, 
200  Mass.  346,  86  N.  E.  910,  128  Am. 
St.  Eep.  425,  22  L.  E.  A.  (N.  S.)  225. 
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[41]  Independent  contractor  need 
not  be  defined  ordinarily.  But  in  the 
law  of  negligence  this  expression  is 
used,  not  merely  in  a  descriptive  sense, 
but  as  well  to  designate  a  relationship, 
in  the  presence  of  which  the  law  und-^r- 
takes  to  prescribe  distinctive  rights 
and  liabilities.  It  is  for  the  court  then 
to  define  that  relationship.  Overhouser 
V.  American  Cereal  Co.,  128  Iowa  580, 
105  N.  W.  113. 

[42]  Justify.— Kelly  v.  State  (Tex. 
Crim.),  151  S.  "W".  304. 

[43]  Lawful  Use  of  the  Street. — See 
Smiley  v.  East  St.  Louis  &  S.  B.  Co., 
169  111.  App.  29. 

[44]  Iiegal  Evidence. — People  v.  An- 
'  derson,  239  111.  168,  87  N.  B.  917;  State 
».  Davidson,  172  Mo.  App.  356,  157  S. 
W.   890. 

[45]  Legal  Services. — ^Crow  v.  Lutz, 
175  Mo.  App.  427,  435,  162  S.  W.  679. 

[46]  Lucid  Interval.  —  Montgomery 
V.  State  (Tex.  Crim.),  151  S.  W.  813. 

[47]  Kanifestly. — Com.  v.  Buckley, 
200  Mass.  346,  86  N.  E.  910,  128  Am. 
St.  Eep.  425    22  L.  E.  A.  (N.  S.)   225. 

[48]  Market  Value. — ^Atlanta'  Bag- 
gage &  C.  Co.  V.  Mizo,  4  Ga.  App.  407, 
61  S.  E.  844. 

[49]  Material  Facts. — North  Chicago 
St:  E.  Co.  V.  Shreve,  171  111.  438,  49 
N.  E.  534;  State  v.  Davidson,  172  Mo. 
App.  356,  157  S.  W.  890.  Compare 
Digby  V.  American  Cent.  Ins.  Co.,  3  Mo. 
App.  603. 

[50]  Mitigate.— Kelly  v.  State  (Tex. 
Crim.),  151  S.  W.  304. 

[51]  Money. — Where  it  is  undis- 
puted that  a  defendant  charged  with 
embezzlement  received  cash  as  legal 
tender,  an  instruction  as  to  the  mean- 
ing of  the  word  "money"  is  not  re- 
quired. Carter  v.  State,  6  Okla.  Crim. 
232,  118  Pac.  264. 

[52]  Net.— Schramm  v.  WoM  (Tex. 
Civ.  App.),  126  S.  W.  1185. 

[53]  Not  Guilty.— Eailroad  v.  ,Wy- 
riek,  99  Tenn.  500,  42  S.  W.  434. 

[54]  Obscene. — Com.  v.  Buckley,  200 
Mass.  346,  86  N.  B.  910,  128  Am.  St. 
Eep.  425,  22  L.  E.  A.  (N.  S.)  225. 

[55]  Oprai.— State  v.  Pedigo,  190 
Mo.  App.  293,  176  S.  W.  556. 

[56]  Penetration  used  in  connection 
with  sexual  intercourse.  State  v.  Oden, 
69  Ore.  385,  138  Pac.  1083. 

[57]  Permit. — Humphreys  v.  State, 
34  Tex.  Crim.  434,  30  S.  W.  1066. 

[58]  Premeditated  Design.— McDon- 
ald V.  State,  55  Via.  134,  46  So.  176, 


[59]  Preponderance. — Franklin  v.  Vi- 
salia  Elec.  E.  Co.,  21  Cal.  App.  270, 
131  Pac.  776;  Kischman  v.  Scott,  166 
Mo.  214,  228,  65  S.  W.  1031. 

[60]  Presumiption.  —  Kischman  v. 
Scott,  166  Mo.  214,  228,  65  8.  W.  1031. 

[61]  Procure. — Currington  v.  State 
(Tex.  Crim.),  161  S.  W.  478. 

[62]  Proper  Inspection. — ^Brogan  v. 
Union  Traction  Co.  (W.  Va.),  86  S.  E. 
753. 

[63]  Proper  Weight.— See  State  v. 
Druxinman,  34  Wash.  257,  75  Pac.  814. 

[64]  Prostitution.  —  Henderson  v. 
People,  124  111.  607,  17  N.  E.  68,  7 
Am.  St.  Eep.  391;  Clark  v.  State  (Tex. 
Crim.),  174  S.  W.  354;  Tores  v.  State 
(Tex.  Crim.),  63  S.  W.  880.  See  gen- 
erally the  title   "Prostitution." 

[65]  Provocation. — State  v.  Barring- 
ton,  198  Mo.  23,  102,  95  S.  W.  235. 
But  see  State  v.  Eeed,  154  Mo.  122,  55 
S.  W.  278  (upon  a  sudden  provoca- 
tion). 

[66]  Provoked  the  DifBculty.- State 
V.  Long,  201  Mo.  664,  676,  100  S.  W. 
587. 

[67]  Proximately. — Theissen  v.  Belle 
Plaine,  81  Iowa  118,  46  N.  W.  854; 
Parkhill  v.  Brighton,  61  Iowa  103,  15 
N.  W.  853. 

[68]  Punitive  Damages. — St.  Louis 
&  S.  F.  E.  Co.  V.  Moore,  101  Miss.  768, 

58  So.  471,   Ann.   Cas.   1914B,  597,  39 
L.  E.  A.  (N.  S.)  978. 

[69]  Eatlflcatlon,  Ratify.  —  Iowa 
State  Sav.  Bank  v.  Black,  91  Iowa  490, 

59  N.  W.  283;  Young  v.  Crawford,  23 
Mo.  App.  432. 

[70]  Seasonable  Care  and  Diligence. 
Johnson  v.  Missouri  P.  E.  Co.,  96  Mo. 
340,  9  S.  W.  790,  9  Am.  St.  Eep.  351. 

[71]  Remotely. — ^Muehlhausen  v.  St. 
Louis  E.  Co.,  91  Mo.  332,  2  S.  W.  315. 

[72]  Repudiation. — Iowa  State  Sav. 
Bank  v.  Black,  91  Iowa  490,  59  N.  W. 
283. 

[73]  Res  gestae  occurring  in  an  in- 
struction limiting  the  effect  of  certain 
evidence  need  not  be  defined.  Kalsky 
V.  State,  37  Tex.  Crim.  247,  39  S.  W. 
362. 

[74]  Effectual  resistance  in  rape 
cases.  State  v.  McKinnon,  158  Iowa 
619,  138  N.  W.  523. 

[75]  Roving  used  in  connection  with 
the  term  electricity.  Clonts  v.  Laclede 
Gaslight  Co.,  160  Mo.  App.  456,  140  S. 
W.  970. 

[76]  Sedate. — Beard  v.  State,  41 
Tex.  Crim.  173,  53  S.  W,  348. 
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3.  Legal  and  Technical  Words.  —  A  court  instructing  a  jury 
should  use  plain,  unambiguous  EnglishJ"  But  if  the  court  does 
use  technical  terms  and  expressions,  it  is  better  practice  for  it,  in  all 
cases,  to  explain  to  the  jury  the  meanings  of  these  terms  whenever 
they  occur  in  its  instructions.'^  On'  the  other  hand,  technical  words 
used  in  an  instruction  need  not  be  defined  in  such  instructions,  if 
they  are,  as  used  in  the  instruction  as  a  whole,  made  definite  and 
intelligible  to  the  jury.''^ 

If  a  requested  instruction  contains  undefined  technical  terms,  it 
may  be  properly  refused.''^     A  failure  to  define  technical  terms  and 


[77]  Self-defense. — State  v.  Bailey, 
190  Mo.  257,  291,  ^8  S.  W.  733.  See 
also  Bone  v.  State  (Ala.  App.),  68  So. 
702. 

[78]  Serious  Bodily  Injury.— State 
V.  Bone,  114  Iowa  537,  546,  87  N.  W. 
507;  Thomas  v.  State,  55  Tex.  Grim. 
293,  116  S.  W.  600;  De  Los  Santos  v. 
State  (Tex.  Grim.),  81  S.  W.  395.  See 
Butler  V.  State,  143  Ga.  484,  85  S.  E. 
340.  See,  however.  Porter  v.  State,  60 
Tex.  Grim.  588,  132  S.  W.  935. 

[79]  Stone.^Com.  v.  Carroll,  145 
Mass.  403,  14  N.  E.  618. 

[80]  Substantial. — Deatherage  Lum- 
ber Co.  V.  Snyder,  65  Mo.  App.  568. 

[81]  Sudden  Impulse. — Trinity,  etc. 
E.  Co.  V.  Elgin,  56  Tex.  Civ.  App.  573, 
121  S.  "W.  577. 

[82]  Substantial  Compliance.  —  An- 
derson Elec.  Go.  V.  Cleburne  Water,  I. 
&  L;  'Co.,  23  Tex.  Qv.  App.  328,  57 
S.   "W.   575. 

[83]  Unfaithfulness.— Berry  v.  Bil- 
lings, 47  Me.  328. 

[84]  Valuable  Thing.— State  v.  Mc- 
Guire,  193  Mo.  215,  227,  91  S.  W.  939. 

[85]  Virtuous.  Engagement  To  Mar- 
ry.- Woodall  v.  State,  7  Ga.  App.  245, 
66  S.  U.  619. 

[86]  Vulgar.— Ealey  v.  State,  47 
Tex.  Civ.  App.  426,-105  S.  "W.  342. 

[87]  Wanton. — Cody  v.  Gremmler, 
121  Mo.  App.  359,  99  S.  "W.  46. 

[88]  Within  the  Scope  of  His  Em- 
ployment.— Mayaville,  etc.  E.  Co.  v. 
■Willis,  31  Ky.  L.  Eep.  1249,  104  S.  W. 
1016. 

[89]  Without  Just  Cause  or  Provo- 
cation.— State  V.  Barrington,  198  Mo. 
23,  102,  95  S.  W.  235. 

70.  See  supra,  VI,  F. 

71.  Ga.— Holmes  v.  Olisby,  121  Ga. 
241,  48  S.  E.  934,  104  Am.  St.  Eep, 
103;  Eoberts  v.  State,  114  Ga.  450,  40 
S.  E.  297.  la. — State  v.  McKinnon,  158 
Iowa  619,  138  N.  W,  523;  Overhouser  v. 
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American  'Cereal  Co.,  128  Iowa  580,  105 
N.  W.  113.  Ky. — Maysville,  etc.  E.  Co. 
V.  Willis,  31  Ky.  L.  Eep.  1249,  104  S. 
W.  1016.  Miss.— Mullins  v.  Gottrell,  41 
Miss.  291.  Mo.— Parmer  v.  Parmer,  129 
Mo.  530,  538,  31  S.  W.  926;  Hill  v. 
Scott,  38  Mo.  App.  370;  Miller  v.  Wool- 
man-Todd  B.  &  S.  Co.,  26  Mo.  App.  57; 
Steinkamper  v.  McManus,  26  Mo.  App. 
51.  Tex.^Schramm  v.  Wolff  (Tex.  Giv. 
App.),  126  S.  W.  1185;  Texas  Midland 
E.  V.  Eitchey,  49  Tex.  Giv.  App.  409, 
108  S.  W.  732.  Contra,  Tinsley  v.  State, 
52  Tex.  Crim.  91,  106  S.  W.  347. 

[a]'  As  Affected  by  Intelligence  of 
Jury. — The'  mere  possibility  that  some 
member  of  the  jury  possesses  sufficient 
knowledge  and  intelligence  to  explain: 
technical ,  words  does  not  change  the 
rule  requiring  the  court  to  define  tech- 
nical terms.  State  v.  Clark,  134  N.  0. 
698,  710,  47  S.  E.  36. 

As  to  necessity  for  defining  ordinary 
words,  see  supra,  VI,  G,  2. 

72.  Minn. — Wickham  v.  'Chicago,  etc. 
E.  Co.,  110  Minn.  74,  124, N.  W.  639, 
994.  Okla.— White  v.  Madison,  16  Okla. 
212,  83  Pac.  798.  Wash.— State  v. 
Churchill,  52  Wash.  210,  224,  100  Pac. 
3Q9. 

73.  Ala. — Cairns  i>.  Moore  (Ala.),  69 
So.  579  (malice);  Sloss-Sheffield  Steel 
&  I.  Co.  V.  Mitchell,  167  Ala.  226,  52 
So.  69;  McGee  v.  State,  117  Ala.  229, 
23  So.  797.  Cal.— People  v.  Prey,  165 
Cal.  140,  131  Pac.  127,  corpus  delicti. 
HI.— Wilson  V.  Danville  C.  Coal  Co.,  264 
111.  143,  106  N.  E.  194  ("under  the 
direction  of  defendant's  mine  man- 
ager"); Momence  Stone  Go.  v.  Turrell, 
205  111.  515,  68  N.  E.  1078.  Kan. 
Smith  V.  St.  Louis  &  S.  P.  E.  Co.,  95 
Kan.  451,  148  Pac.  759.  Mo.— Eoberts 
V.  Piedmont,  166  Mo.  App.  1,  148  S. 
W.  119;  Distler  v.  Missouri  Pac.  E.  Co., 
163  Mo.  App.  674,  147  S.  W.  518; 
Berger  v.  St.  Louis  S.  &  C.  Co.,  136 
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expressions  -will  not  as  a  general  rule  be  ground  for  a  new  trial  or 
reversal  where  the  complaining  party  did  not  request  such  an  in- 
struction;'* but  if  a  party  requests  a  definition  of  a  technical  word, 
it  is  error  for  the  court  to  refuse  to  define  it.'^ 

It  has  been  held  to  be  the  duty  of  the  court  to  define  such  words 
as  felony  or  feloniously,"  justifiable  homicide,^'  malice,'*  proximate 


Mo.  App.  36,  116  S.  W.  444  (burden  of 
proof);  Mulderig  v.  St.  Louis,  etc,  E. 
Co.,  116  Mo.  App.  655,  672,  94  S.  W. 
801.  Wyo.— 'Claussen  v.  State,  21  Wyo. 
505,  133  Pac,  1055,  135  Pac.  802. 

74.  Ark.— Western  Ooal  &  Min.  Co. 
V.  Jones,  75  Ark.  76,  87  S.  W.  440.  Cal. 
Connell  v.  Higgins,  150  Pac.  769;  O'Con- 
nor V.  United  EaUroads,  168  Cal.  43, 
141  Pac.  809.  Colo. — Eogers  v.  Eogers, 
57  Colo.  132,  140  Pac.  193.  Ga.— Sea- 
board Air-Line  Ey.  v.  Eandolph,  136 
Ga  505,  71  S.  E.  887;  Stewart  v.  My- 
natt,  135  Ga.  637,  70  S.  E.  325;  Cordele 
Sash,  D,  &  L.  Co.  v.  Wilson  Lumber 
Co.,  129  Ga.  290,  58  S.  E.  860;  Foote 
V  Kelley,  126  Ga.  799,  55  S.  E.  1045; 
Holmes  v.  Clisby,  121  Ga.  241,  48  S.  B. 
934,  104  Am.  St.  Eep.  103.  111.— Malott 
V.  Hood,  201  111.  202,  66  N.  E.  247.  la. 
Wickwire  v.  Webster  City  Sav.  Bank, 
152  Iowa  225,  133  N.  W.  100.  Ky. 
Le  Moyne  v.  Meadors,  156  Ky.  832,  162 

5  W.  526;  Blue  Grass  Trac.  Co.  v. 
Ingles,  140  Ky.  488,  131  S.  W.  278 
(ordinary  care);  Louisville  &  N.  E.  Co. 
V.  Fowler,  123  Ky.  450,  96  S.  W.  568; 
Bugg  V.  Holt,  29  Ky.  L.  Eep.  1208,  97 
S.  W.  29;  Louisville  &  E.  E.  Co.  v. 
Vincent,  29  Ky.  L.  Eep.  1049,  96  S. 
W.  898,  Mo.— State  v.  Eose,  142  Mo. 
418,  44  S.  W.  329;  Quirk  v.  St.  Louis 
N.  E.  Co.,  126  Mo.  279,  293,  28  S.  W. 
1080;  Distler  v.  Missouri  Pac.  E.  Co., 
163  Mo.  App.  674,  147  S.  W.  518.  N.  D. 
McGregor  v.  Great  Northern  Ey.  Co., 
154  N.  W.  261.  Ore.- Carroll  v.  Grand 
Eonde  Elec.  Co.,  52  Ore.  370,  97  Pac. 
552.  Tex.— Galveston,  etc.  E.  Co.  v. 
Arispe,  81  Tex.  517,  17  S.  W.  47;  Ellerd 
V.  •Oampfield  (Tex.  Civ.  App.),  161  S. 
W.  392;  Chicago,  E.  L  &  G.  E.  Co. 
V.  Olark  (Tex.  Civ.  App.),  146  S.  W. 
989;  Kretzschmar  v.  Peschel  (Tex.  Civ. 
App.),  144  S.  W.  1021.  Wash.— State 
V.  Churchill,  52  Wash.  210,  100  Pac. 
309  (feloniously) ;  Cogswell  v.  West  St. 

6  N.  E.  Elec.  E.  Co.,  5  Wash.  46,  31 
Pac.  411.  W.  Va.— White  v.  Crump,  19 
W.  Va.  583,  597,  usages  of  civilized 
warfare.  Wis. — ^Fisher  v.  Waupaca  Elec. 
L-  &  By.  Co.,  141  Wis.  515,  124  N.  W. 


1005;  Howard  v.  Beldenville  Lumber 
Co.,  129  Wis.  98,  111,  108  N.  W.  48; 
Miles  V.  Stanke,  114  Wis.  94,  89  N.  W. 
833;  Shaffel  v.  State,  97  Wis.  377,  72 
N.,  W.   888,  nighttime. 

[a]  While  it  is  clear  that  the  un 
defined  words  were  understood  by  the 
jury,  an  appellate  court  will  not  re- 
verse the  judgment.  Miller  v.  Barnett, 
124  Mo.  App.  53,  101  S.  W.  155. 

As  to  necessity  for  request  generally, 
see  supra,  III,  A. 

75.  IT.  S.— Denver  &  E.  G.  E.  Co.  v. 
Norgate,  141  Fed.  247,  72  C.  0.  A.  365, 
la. — Union  Scale  Co.  v.  Iowa  Mach.  & 
Sup.  Co.,  136  Iowa  171,  113  N.  W.  762 
Kan.-^Junction  City  v.  Blades,,  1  Kan, 
App.  85,  41  Pac.  677.  Tex. — Matthews 
V.  Boydstun  (Tex.  Civ.  App.),  31  S.  W. 
814. 

76.  Eoberts  v.  State,  114  Ga.  450,  40 
S.  E.  297;  Holland  v.  State,  3  Ga.  App. 
465,  60  S.  E.  205.  See  also  Pressley 
V.  State,  132  Ga.  64,  63  S.  E.  784;  Pick- 
ens V.  State,  132  Ga.  46,  63  S.  E.  783; 
Carver  v.  State,  14  Ga.  App.  267,  80 
S.  E.  508  (a  failure  to  define  felony 
is  not  erroneous);  State  v.  Clark,  134 
N.  C.  698^  709,  47  S.  E.  36.  But  see 
State  V.  Penney,  113  Iowa  691,  84  N. 
W.  509;  State  v.  Eowland,  174  Mo.  373, 
74  S.  W.  622;  State  v.  Cantlin,  118  Mo. 
100,  23  S.  W.  1091.  Compare  State  v. 
Brown,  104  Mo.  365,  16  S.  W.  406. 

[a]  A  Failure  to  define  felonipusly 
is  not  prejudicial  error.  Ga. — Jordan  v. 
State,  143  Ga.  449,  85  S.  E.  327.  Ky. 
Collier  V.  Com.,  160  Ky.  338,  169  S.  W. 
740;  Hutsell  V.  Com.,  25  Ky.  L.  Eep. 
262,  75  S.  W.  225.  Mq.— State  v.  Weber, 
156  Mo.  249,  56  S.  W.  729;  State  v. 
Barton,  142  Mo.  450,  44  S.  W.  239; 
State  V.  Scott,  109  Mo.  226,  19  S.  W. 
89. 

77.  See  Carver  v.  State,  14  Ga.  App. 
267,  "80  S.  E.  508  (failure  to  define 
justifiable  homicide  is  not  erroneous) ; 
State  V.  Jacobs,  152  Mo.  565,  54  S.  W. 
441. 

78.  Cairns  v.  Moore  (Ala.),  69  So. 
579;  Maysville,  etc.  E.  Co.  v.  Willis, 
31  Ky.  L.  Eep.  1249,  104  S.  W.  1016, 
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cause/'  ordinary  care,'"  expressions  as  to  damages,'^  and  numerous 
other  words  and  phrases^^  used  in  a  technical  or  peculiar  or  limited 
sense. 

4.     Charging  on  Statutory  Offenses.  —  It  is  the  duty  of  the  court 
to  define  accurately  and  in  plain  and  concise  language  the  offense 


Compare  Beeson  v.  H.  W.  Gossard  Co., 
167  111.  App.  561  (malice  in  fact); 
State  V.  Harkins,  100  Mo.  666,  13  S.  W. 
830. 

[a]  A  failure,  however,  to  define 
malice  is  not  prejudicial  to  a  defend- 
ant charged  with  crime.  Hathaway  i). 
Com.,  26  Ky.  L.  Eep.  630,  82  S.  W. 
400. 

[b]  Malice  aforethought  need  not  be 
defined  where  malice  and  express  and 
implied  malice  are  defined.  Hatcher  v. 
State,  43  Tex.  Crim.  237,  65  S.  W.  97; 
Hamp  V.  State  (Tex.  Crim.),  60  S.  W. 
45. 

[c]  A  failure  to  define  the  word 
malice  aforethought  is  not  prejudicial 
error.  Collier  v.  Com.,  160  Ky.  388,  169 
S.  W.  740. 

79.  Swift  &  Co.  V.  Eennard,  128  111. 
App.  181.  See,  however.  State  v.  Daly, 
210  Mo.  664,  678,  109  S.  W.  53  (hold^ 
ing  that  ordinarily  in  murder  a  failure 
to  define  "malice  aforethought"  and 
"premeditatedly"  is  reversible  error,- 
but  where  they  are  not  elements  of 
the  offense  as  in  homicide  committed 
in  the  perpetration  of  a  felony,  these 
terms  need  not  be  defined) ;  Mulderig 
V.  St.  Louis,  etc.  E.  Co.,  116  Mo.  App. 
655,  672,  94  S.  W.  801;  Eand  v.  Butte 
Elec.  E.  Co.,  40  Mont.  398,  411,  107 
Pac.  87.  Compare  Burk  v.  Creamery 
Package  Mfg.  Co.,  126  Iowa  730,  102 
N.  W.  793,  106  Am.  St.  Eep.  377. 

80.  Junction  City  v.  Blades,  1  Kan. 
App.  85,  92,  41  Pac.  677;  Maysville,  etc. 
E,  Co.  V.  Willis,  31  Ky.  L.  Eep.  1249, 
104  S.  W.  1016.  See  also  Brunette  v. 
Gagen,  106  Wis.  618,  82  N.  W.  564. 
But  see  Western  Union  Tel.  Co.  v.  Ford, 
10  Ga.  App.  606,  74  S.  E.  70. 

[a]  Ordinary  care  should  be  defined 
in  an  instruction  directing  a  verdict. 
Geary  v.  Chicago,  161  111.  App.  461. 

[b]  If  an  instruction  is  requested  it 
is  the  court's  duty  to  define  ordinary 
care.  Denver  &  E.  G.  E.  Co.  v.  Nor- 
gate,  141  Fed.  247,  72  C.  C.  A.  365. 

81.  Actual  Damages.— Eand  v.  Butte 
Elec.  E.  Co.,  40  Mont.  398,  411,  107 
Pac.  87;  First  Nat.  Bank  v.  Carroll,  35 
Mont.  302,  314,  88  Pac.  1012.  Compare 
St.  Louis  &  S.  F.  K.  Co.  V.  Moore,  101 
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Miss.  768,  58  So.  471,  Ann.  Cas.  1914B, 
597,  39  L.  E.  A.  (N.  S.)  978. 

[a]  Compensatory  Damages. — Louis- 
ville &  N.  E.  Co.  V.  Fowler,  123  Ky. 
450,  96  S.  W.  568.  Compare  St.  Louis 
&  S.  F.  E.  Co.  V.  Moore,  101  Miss.  768, 
58  So.  471,  Ann.  Cas.  1914B,  597,  39 
L.  E.  A.  (N.  S.)  978. 

[b]  Consequential  Damages.  —  Kan- 
sas City,  etc.  E.  Co.  v.  Dawley,  50  Mo. 
App.  480. 

[o]  Exemplary  Damages. — Hink  v. 
Sherman,  164  Mich.  352,  129  N.  W.  732; 
Lucas  V.  Michigan  Cent.  R.  Co.,  98 
Mich.  1,  56  N.  W.  1039,  39  Am.  St. 
Eep.   517. 

[d]  Proportionate  to  the  pecuniary 
injury  used  in  an  instruction  on  dam- 
ages. Merchants  &  P.  Oil  Co.  v.  Burns, 
96  Tex.  573,  74  S.  W.  758. 

[e]  Remote  Damages. — Eand  v.  Butte 
Elec.  E.  Co.,  40  Mont.  398,  411,  107 
Pac.  87;  First  National  Bank  v.  Car- 
roll, 35  Mont.  302,  314,  88  Pac.  1012. 

[f]  Speculative  Damages. — Eand  v. 
Butte  Elec.  E.  Co.,  40  Mont.  398,  411, 
107  Pac.  87;  First  Nat.  Bank  v.  Car- 
roll, 35  Mont.  302,  314,  88  Pac.  1012. 

82.  Abandonment  by  a  tenant.  Union 
Scale  Co.  v.  Iowa  Mach.  &  Supp.  Co., 
136  Iowa  171,  113  N.  W.  762. 

[a]  Adequate  Cause. — ^Eobinson  v. 
State  (Tex.  Crim.),  156  S.  W.  212.  See 
also  Beckham  v.  State  (Tex.  Crim.),  69 
S.  W.  534. 

[b]  Adverse  User. — Snowden  v.  Bell, 
159  N.  C.  497,  75  S.  E.  721. 

[c]  Bad  place  as  used  in  a  contract. 
Duncan  Coal  Co.  v.  Thompson's  Admr., 
157  Ky.  304,  162  S.  W.  1139. 

[d]  Cooling  time  should  be  defined 
where  it  is  necessary  to  charge  on 
cooling  time.  Kannmacher  v.  State,  51 
Tex.  Crim.  118,  101  S.  W.  238. 

[e]  Corroboration. — State  v.  Hunter, 
181  Mo.  316,  338,  80  S.  W.  955;  State 
V.  McLain,  159  Mo.  340,  60  S.  W.  736. 
But  see  Moore  v.  State  (Tex.  Crim.), 
144  S.  W.  598;  Harris  v.  State  (Tex. 
Crim.),  144  S.  W.  232;  Austin  v.  State, 
51  Tex.  Crim.  327,  101  S.  W.  1162; 
Still  V.  State  (Tex.  Crim.),  50  S.  W. 
355. 

[f  ]     Custom,  Customary.—' '  The  court 
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charged  and  to  tell  the  jury  the  essential  facts''  necessary  to  be  found 


should  have  instructed  the  jury  pre- 
cisely as  to  the  character  of  the  cus- 
tom which  would  have  been  available 
^0  the  defendants."  Huston  v.  Peters, 
Hardin  &  Co.,  1  Met.  (Ky.)  561,  relied 
on  in  Louisville  &  N.  B.  Co.  v.  Eugel- 
man'a  Admx.,  146  Ky.  19,  141  S.  W. 
374. 

[g]  Estoppel. — Thomas  v.  Presbrey, 
5  App.  Cas.  (D.  C.)  217. 

[h]  Heat  of  Passion.  —  State  v. 
Slcaggs,  159  Mo.  581,  60  S.  W.  1048; 
State  V.  Eeed,  154  Mo.  122,  55  S.  W. 
278;  State  v.  Strong,  153  Mo.  548,  55 
S.  W.  78.  See  State  v.  Pleake,  177  S. 
W.  355;  State  v.  Eose,  142  Mo.  418, 
429,  44  S.  W.  329. 

[i]  Inherent  vice  of  a  shipment  of 
live  stock.  Ft.  Worth  &  D.  0.  E.  Co. 
V.  Berry  (Tex.  Civ.  App.),  170  S.  ,W. 
125. 

[j]  Insane  Delusion.  —  Mullins  v. 
Cottrell,  41  Miss.  291.     Contra,  Farmer 

V.  Parmer,  129  Mo.  530,  538,  31  S.  W. 
926. 

[k]  Intoxicating  Liquors.  —  The 
phrase  "Engage  in  or  pursue  the  oc- 
cupation or  business  of  selling  intox- 
icating liquors"  should  be  defined  by 
the  court.  Hightower  v.  State  (Tex. 
Crim.),  165  S.  W.  184. 

[1]  Materially  Different. — ^Beggs  v. 
Shelton,  173  Mo.  App.  127,  155  S.  W, 
885. 

[m]  Matters  Material  to  the  Issue. 
State  V.  Chyo  Chiagk,  92  Mo.  395,  417, 
4  S.  W.  704, 

[n]  Pressing  ITecessity. — Holmes  v. 
State,  124  Wis.  133,  102  N.  W.  321. 

[o]  Besidence. — Murray  v.  Geiser 
Mfg.  Co.,  79  Kan.  326,  99  Pac.  589. 

[p]  Substantially  True. — McEwen  v. 
New  York  Life  Ins.  Co.,  23  Cal.  App. 
694,  139  Pac.  242. 

[q]  Successful  Impeacluuent. — Sim- 
mons V.  Clement,  164  111.  App.  477. 

[r]  Warranty.  —  Flint-Walling  Mfg. 
Co.  V.  Ball,  43  JT.o.  App.  504. 

As  to  necessity  for  defining  or  ex- 
plaining "burden  of  proof,"  see  supra, 

VI,  6,  2;  "negligence  per  se,"  see 
supra,  VI,  G,  2;  "preponderance  of 
evidence,"  see  supra,  VI,  G,  2. 

83.  Ala.— Todd  v.  State,  69  So.  325. 
Ga.— McDow  v.  State,  113  Ga.  699,  39 
S.  E.  295.  Kan.— State  v.  Lynch,  86 
Kan.  528,  121  Pac.  351.  La.— State  v. 
Glass,  7  La.  Ann.  122.     Mich.— People 


V.  Prinz,  148  Mich.  307,  111  N.  W. 
739.  Mo.— State  v.  Colvin,  226  Mo.  446, 
478,  126  S.  W.  448;  State  v.  McCaskey, 
104  Mo.  644,  16  S.  W.  511.  N.  M. 
Territory  v.  Baca,  11  N.  M.  559,  71  Pac. 
460.  N.  C— State  v.  Fulford,  124  N". 
C.  798,  32  S.  E.  377.  Okla.— Brock  v. 
State,  6  Okla.  Crim.  23  115  Pac.  1026. 
Tex. — ^Bailey  v.  State  (Tex.  Crim.),  30 
S.  W.  669;  Hilliard  v.  State,  87  Tex. 
358;  Linidley  v.  State,  8  Tex.  App.  445;' 
Cady  V.  State,  4  Tex.  App.  238;  John- 
son V.  State,  1  Tex.  App.  118.  Can. 
Eex  V.  Wong  On,  10  Brit.  Col.  555. 

[a]  It  is  the  duty  of  the  judge  ia 
his  charge  to  the  jury  to  define  the 
crime  charged  and  explain  the  differ- 
ence between  it  and  any.  other  offense 
of  which  it  is  open  to  the  jury  to  con- 
vict the  accused.  Eex  v.  Wong  On,  10 
Brit.  Col.  555. 

[b]  As  Abstract  Proposition. — ^If  a 
charge  deals  in  general  principles  of 
law  and  statutory  definitions  alone,  the 
objection  that  it  states  abstract  prop- 
ositions of  law  would  be  well  taken; 
but  if  the  court,  after  giving  the  defini- 
tion, make  a  direct  application  of  the 
law  to  the  evidence  in  the  case,  the 
objection  is  without  merit.  Davis  v. 
State,  10  Tex.  App.  31. 

[o]  A  definition  of  an  offense  as  ap- 
plied to  the  facts  in  a  case  is  sufficient. 
State  V.  Exum,  138  N.  C.  599,  50  S.  E. 
283. 

[d]  An  instruction  referring  the 
jury  to  the  indictment  to  determine 
what  they  must  find  in  order  to  con- 
vict is  erroneous.  State  v.  McCaskey, 
104  Mo.  644,  16  S.  W.  511;  State  v. 
Brown,  104  Mo.  365,  16  S.  W.  406; 
State  V.  McKnight  (N".  M.),  153  Pac. 
76;  Territory  v.  Baca,  11  N.  M.  559, 
71  Pac.  460. 

[e]  Where  defendant  pleads  guilty 
to  the  offense  charged,  the  court  need 
not  define  it.  Miller  v.  State,  58  Tex. 
Crim.  600,  126  S.  W.  864. 

[f]  Effect  of  Failure  To  Define  Of- 
fense.— A  court  which  fails  to  define 
the  offense  charged  cannot  be  said  to 
have  instructed  upon  all  the  material 
issues  raised  and  a  conviction  will  be 
set  aside.  Brock  v.  State,  6  Okla.  Crim. 
23,   115   Pac.    1026. 

[g]  What  Crimes  To  Be  Defined. 
It  is  the  duty  of  a  court  to  define  only 
each  crime  of  which  under  the  indiot- 
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to  authorize  a  conviction,  even  in  the  absence  of  a  request  for  such 
an  instruction.^* 

In  defining  the  offense  charged  against  a  defendant,  it  is  not  only- 
proper^^  but  preferable  and  safer  to  define  it  in  the  language  of  the 
statute  f^  but  it  is  not  absolutely  necessary  to  do  so.^'  Nor  need  the 
instruction  follow  the  language  of  the  indictment.'® 

If  the  court  explains  to  the  jury  in  plain  language  the  elements 
necessary  to .  constitute  the  offense,  it  is  quite  sufficient ;'®  but  it  is 


ment  the  defendant  can  be  coivicted 
and  of  which  there  is  evidence  in  the 
case.    State  v.  Johnson,  76  Mo.  121. 

[h]  Under  an  indictment  charging 
abduction  for  the  purposes  of  prostitu- 
tion it  is  sufScient  to  define  abduction 
for  that  particular  purpose.  The  court 
is  not  required  to  define  abduction  for 
the  purpose  of  marriage.  Tores. ■!).  State 
(Tex.  Crim.),  63  S.  W.  880. 

[i]  Defining  Conspiracy  in  a  Hom- 
icide Case. — (1)  In  a  prosecution  for 
murder,  the  court  need  not  define  con- 
spiracy. Serrate  v.  State  (Tex.  Crim.), 
171  S.  W.  1133,  1143.  (2)  But  if  the 
state  insists,  or  there  is  any  evidence 
in  the  case  establishing  a  conspiracy, 
and  the  court  has  given  an  aflSrmative 
charge  on  this  subject,  upon  which  the 
jury  is  authorized  to  convict  the  ac- 
cused, it  is  necessary  for  the  court  to 
define  what  a  conspiracy  is.  Cecil  v. 
State  (Tex.  Crim.),  100  S.  W.  390.  (3) 
In  a  prosecution  for  homicide  com- 
mitted by  defendant's  co-conspirators, 
if  the  conspiracy  is  not  an  admitted 
fact,  it  should  be  defined,  and  that 
issue  submitted  to  the  jury.  Vasquez 
(7.  State  (Tex.  Crim.),  171  S.  W.  1160. 
See  also  Eansom  v.  State  (Tex.  Crim.), 
70  S.  W.  960,  homicide  in  perpetrating 
robbery. 

As  to  necessity  generally  for  defini- 
tion of  word  "conspiracy,"  see  supra, 
VI,  G,  2. 

84.  Kan. — State  v.  Lynch,  86  Kan. 
528,  121  Pac.  351.  Mich.— People  v. 
Prinz,  148  Mich.  307,  111  N.  W.  739. 
N.  C— State  v.  Fulford,  124  N.  C.  798, 
82  S.  B.  377. 

85.  Cal.— People  v.  Fortch,  13  Cal. 
App.  770,  110  Pao.  823;  People  v. 
Crane,  4  Cal.  App.  142,  87  Pac.  239. 
III.— Parsons  v.  People,  218  111.  386,  75 
N.  E.  993;  Henry  v.  People,  198  111. 
162,  191,  65  N.  E.  120;  Duncan  v.  Peo- 
ple, 134  111.  110,  24  N.  E.  765.  la. 
State  V.  Wilson,  157  Iowa  698,  141 
N.  W.  337.     Kan.— State  v.  Lynch,  86 
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Kan.  528,  121  Pac.  351.  Mo.— State  v. 
Frank,  103  Mo.  120,  15  S.  '  W.  330 
(sodomy);  State  v.  Miller,  93  Mo.  263, 
6  S.  W.  57.  Neb.— Alt  v.  State,  88  Neb. 
259,  129  N.  W.  432,  35  L.  E.  A.  (N. 
S.)  1212;  Holmes  v.  State,  82  Neb.  406, 
118  N.  W.  99;  Mills  v.  State,  53  Neb. 
263,  73  N.  W.  761;  Davis  v.  State,  51 
Neb.  301,  70  N.  W.  984.  Utah.— Skeen  v. 
Chambers,  31  Utah  36,  86  Pac.  492. 

[a]  While  it  is  incumbent  on  <th6 
court  to  declare  the  law  applicable  to 
every  phase  of  the  case,  it  is  generally 
a  sufficient  compliance  with  this  re- 
quirement to  submit  the  statutory  defi- 
nitions. State  V.  Tracey,  35  Mont.  552, 
90  Pac.  791. 

86.  Mont.— State  v.  O'Brien,  18 
Mont.  1,  43  Pac.  1091,  44  Pae.  399. 
Neb.— Long  v.  State,  23  Neb.  S3,  45,  36 
N.  W.  310.  Tex.— Ellington  v.  State 
(Tex.  Crim.),  140  S.  W.  1100. 

87.  Kan. — State  v.  Lynch,  86  Kan. 
528,  121  Pae.  351.  Neb.— Holmes  v. 
State,  82  Neb.  406,  118  N.  W.  99; 
Davis  V.  State,  51  Neb.  301,  70  N.  W. 
984;  Long  v.  State,  23  Neb.  33,  45,  36 
N.  W.  310.  S.  C— State  v.  Clary,  24 
S.  C.  116.  Tex.— Adkins  v.  State,  41 
Tex.  Crim.  577,  56  S.  W.  63;  Lindley 
V.  State,  8  Tex.  App.  445;  Cady  v.  State, 
4  Tex.  App.  238;  Johnson  v.  State,  1 
Tex.  App.  118. 

[a]  It  is  not  imperative  that  a  jury 
be  given  technical  definitions,  but  it 
is  sufficient  if  the  purport  of  the 
words  as  applied  to  their  duties  in  de- 
ciding the  facts  be  explained  to  then^. 
People  V.  Gregg,  170  Mich.  168,  135 
N.  W.  970. 

88.  State  v.  Pullens,  81  Mo.  387. 

89.  State  v.  Clary,  24  S.  C.  116;  Ad- 
kins V.  State,  41  Tex.  Crim.  577,  56  S. 
W.   63. 

[a]  If  all  the  essential  Ingredients 
and  elements  of  the  offense  are  stated 
in  the  charge,  it  is  not  necessary  to 
copy  the  statute.  Adkins  v.  State,  41, 
Tex.  Crim.  577,  56  S.  W.  63. 
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otherwise  if  a  charge,  undertaking  to  state  all  the  elements  of  the 
offense,  omit  an  essential  element.®" 

In  defining  an  offense  it  is  not  required  that  the  court  state  what 
the  penalty  for  that  offense  is.®^  The  giving  of  a  general  description 
of  an  offense  which  includes  particular  forms  of  the  offense,  neither 
alleged  nor  proved,  has  been  held  not  to  be  erroneous  where  the  court 
subsequently  defines  the  precise  offense  charged  ;°^  but  if  not  limited 
to  the  case,  such  a  charge  has  been  held  to  be  erroneous.'^ 

H.  Instructions  as  to  Facts  or  Evidence.  —  1.  Charging  on  the 
Facts.^^-^a.  Common  Law  Rule.  —  Under  the  common  law  system 
and  by  the  English  practice  as  it  now  obtains,  the  judge  "sums  up" 
the  evidence  and  in  so  doing  he  is  permitted  to  state  his  opinion  upon 
the  weight  and  sufficiency  of  the  evidence.*"  This  rule  has  been  estab- 
lished in  the  federal  courts  from  the  earliest  times,*^  the  state  practice 


90.  Fla.— Lassiter  v.  State,  64  Pla. 
337,  59  So.  894.  lU.— Hix  v.  People,  157 
lU.  382,  41  N.  E.  862.  Ind.— Rahke  v. 
State,  168  Ind.  615,  81  N.  E.  584;  Bird 
V.  State,  107  Ind.  154,  8  N.  E.  14.  Neb. 
Bode  V.  State,  80  Neb.  74,  113  N.  W. 
996.  Okla.— Hill  v.  State,  3  Okla.  Crim. 
686,  109  Pac.  291. 

[a]  A  charge  that  the  jury  should 
find  the  defendant  guilty  if  they  should 
believe  from  the  evidence  certain  facts 
hypothetically  stated,  which  included 
all  the  facts  constituting  the  crime  of 
robbery  except  the  element  of  owner- 
ship is  not  objectionable  as  misleading 
where  there  is  no  dispute  as  to  the 
ownership  of  the  property.  People  v. 
Kelly,  146  Gal.  119,  79  Pae.  846. 

■91.  Currier  v.  State,  157  Ind.  114, 
60  N.  E.  1023;  State  v.  Wilson,  157 
Iowa  698,  141  K  W.  337. 

92.  State  v.  Anderson,  10  Ore.  448, 
459;  Simons  v.  State  (Tex.  Orim.),  34 
S.  W.  619;  Hargrave  v.  State  (Tex. 
Crim.),  30  S.  ,W.  444. 

93.  Jones  v.  State,  22  Tex.  App. 
680,  3  S.  W.  478.  But  see  People  v. 
M'Gonegal,  17  N.  T.  Supp.  147,  hold- 
ing that  it  was  not  erroneous  to  define 
abortion  in  the  words  of  the  code,  al- 
though it  was  not  charged  that  de- 
fendant made  use  of  all  the  means 
therein  designated. 

39.  Duty  of  court  in  presenting  ques- 
tions for  special  verdicts  not  to  indi- 
cate how  the  same  should  be  answered, 
see  the  title  "Verdict." 

40.  3  Bl.,  p.  374;  14  Ene.  Laws,  Eng. 
(2nd  ed.),  p.  255. 

[a]  "In  this  'summing  up' — the  old 
name  applied  to  a  judge's  charge,  and 
the   name   still   used    in   the    English 


courts — ^it  was  customary  to  state  to  the 
jury  the  issues  involved,  to  explain  the 
law  applicable  to  the  ease,  and  to  re- 
capitulate the  testimony,  so  as  to  re- 
fresh the  minds  of  the  jurors  and  en- 
able them  to  apply  the  law  to  the  testi- 
mony, and  to  pass  intelligently  upon 
it.  It  was  competent  for  the  judge 
to  give  the  jury  his  opinion  upon  the 
facts  as  well  as  upon  the  law,  provided 
he  did  not  actually  take  the  decision 
of  the  case  from  the  jury,  but  left  it 
to  them  to  find  a  verdict  according 
to  their  own  opinions."  Norris  v. 
Clinkscales,  47  S.  C.  488,  507,  25  S.  E. 
797.  See  also  Ivey  v.  Hodges,  4  Humph. 
(Tenn.)    154. 

[b]  Por  further  authority  on  the 
proposition  that  the  right  to  comment 
on  the  weight  of  the  evidence  is  per- 
mitted at  common  law,  see:  Cal. — ^Peo- 
ple V.  Taylor,  36  Cal.  255;  People  v. 
King,  27  Cal.  507,  87  Am.  Dec.  95. 
Minn. — ^Bonness  v.  Pelsing,  97  Minn. 
227,  106  N.  W.  909,  114  Am.  St.  Eep. 
707.  N.  D.— State  v.  Barry,  11  N.  D. 
428,  92  N.  W.  809;  Territory  v.  O'Hare, 
1  N.  D.  30,  44  N.  W.  1003.  Utah.— Peo- 
ple V.  Lee,  2  Utah  441.  W.  Va.— State 
V.  Thompson,  21  W.  Va.  741.  Wis. 
Horr  V.  C.  W.  Howard  Co.,  126  Wis.  160, 
105  N.  W.  668. 

41,  Nudd  V.  Burrows,  91  U.  S.  426, 
23  L.  ed.  286. 

[a]  "It  is  a  well  settled  rule  in  the 
federal  courts  that  a  trial  judge  may 
make  comments  upon  the  evidence,  and 
express  his  opinion  as  to  what  the  evi- 
dence does  or  does  not  conduce  to  prove, 
provided  the  jury  are  ultimately  left 
at  full  liberty  to  dispose  of  all  issues 
of  fact  as  they  may  deem  best."    Aer- 
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in  this  respect  being  inapplicable.*^  In  some  states,  which  follow  the 
common  law  and  wherein  the  practice  has  not  been  expressly  forbidden, 
it  is  still  permissible  for  the  court  to  state  his  opinion  on  the  facts,  if 
he  does  not  thereby  take  the  decision  of  the  matter  from  the  jury.*^ 


heart  «T  St.  Louis,  I.  M.  &  S.  E.  Co.,  99 
Fed.  907,  40  C.  C.  A.  171,  citing  a  long 
line  of  cases.  See  also  Smith  v.  St. 
Louis,  i.  M.  &  S.  E.  Co.,  214  Fed.  737, 
131  C.  C.  A.  43;  Maxey  v.  United  States, 
30  App.  Gas.  (D.  C.)  63,  followed- in 
Chapman  v.  Capital  Traction  Co.,  37 
App.  Cas.  (D.  C.)  479. 

42.  See  St.  Louis,  etc.  E.  Co.  v.  Viek- 
ers,  122  U.  S.  360,  7  Sup.  Ct.  1216,  30  L. 
ed.  1161. 

[a]  The  "conformity  act"  does  not 
extend  to  instructions.  See  Nudd  ».• 
Burrows,  91  U.  S.  426,  23  L.  ed.  286; 
Knight  V.  Illinois  Cent.  E.  Co.,  180  Fed. 
368,  103  C.  C.  A.  514,  and  cases  there 
cited.  See  also  the  title  "United 
States  Courts." 

43.  Conn.— Cullum  v.  Colwell,  85 
Conn.  459,  83  Atl.  695,  citing  numerous 
criminal  cases.  Minn. — Larson  v.  Bar- 
low, 112  Minn.  246,  127  N.  W.  924.  See 
also  Bonness  v.  Felsing,  97  Minn.  227, 
106  N.  W.  909,  114  Am.  St.  Eep.  707; 
First  Nat.  Bank  v.  Holan,  63  Minn.  525, 
65  N".  W.  952;  Ames  v.  Cannon  Eiver 
Mfg.  Co.,  27  Minn.  245,  6  N.  W.  787. 
For  rule  in  criminal  cases  see  infra 
next  note.  N.  J. — Merklinger  v.  Lam- 
bert, 76  N.  J.  L.  806,  813,  72  Atl. 
119;  State  V.  Valentine,  71  N.  J.  L. 
552,  60  Atl.  177.  See  also  Battschinger 
V.  Eobinson,  83  N.  J.  L.  739,  85  Atl. 
317.  Pa.— Pool  V.  White,  175  Pa.  459, 
474,  34  Atl.  801.  See  also  McGonigal 
V.  Pittsburgh  Eys.  Co.,  243  Pa.  47,  89 
Atl.  805;  Wingrove  v.  Central  Pennsyl- 
vania Tract.  Co.,  237  Pa.  549,  85  Atl. 
850;  Kilpatriek  v.  Com.,  31  Pa.  198, 
216.  Vt.— Seviour  v.  Eutland  E.  Co.,  91 
Atl.  1039;  Baker  v.  Sherman,  71  Vt. 
439,  46  Atl.  57;  State  v.  Meyer,  58  Vt. 
457,  3  Atl.  195;  Eowell  v.  Fuller's  Est., 
59  Vt.  688,  10  Atl.  853;  State  v.  Pad- 
dock, 24  Vt.  312;  Stevens  v.  Talcott, 
11  Vt.  25.  See  Pub.  St.,  1906,  §1582. 
Wis. — See  Schwantes  v.  State,  127  Wis. 
160,  190,  106  N.  W.  237;  Horr  v.  C.  W. 
Howard  Co.,  126  Wis.  160,  105  N.  W. 
668;  Ketchum  v.  Bbert,  33  Wis.  611. 

As  to  limits  on  rule,  see  infra,  VI, 
H,  1,  c. 

[a]  New  Hampshire. — "It  is  not 
the  ordinary  practice  in  this  state  for 
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the  court  to  express  opinions  in  regard 
to  the  weight  of  evidence,  but  it  is  not 
irregular  for  them  to  make  such  sug- 
gestions in  relation  to  the  facts  as  they 
may  suppose  will  be  useful  to  the  jury, 
the  matter  being  left  to  the  jury  for 
decision."  Cook  v.  Brown,  34  N.  H. 
460.  See  also  Flanders  v.  Colby,  28  N. 
H.  34;  Haven  v.  Eichardson,  5  N.  H. 
118. 

[b]  New  York. — "The  mere  intima- 
tion of  an  opinion  by  the  judge  upon 
evidence,  or  upon  the  merits  of  the 
case,  or  his  comments  upon  the  evi- 
dence, though  unfavorable  to  the  party 
complaining,  furnish  no  ground  for  a 
reversal  here,  so  long  as  the  whote 
case  is  submitted  to  the  jury  upon 
a  charge  which  lays  down  no  improper 
rule  of  law.  If  a  judge  in  his  charge 
to  the  jury  uses  such  language  as  to 
improperly  bias  their  judgment  or  in- 
fluence their  verdict,  that  may  be 
ground  for  the  court  below,  upon  a  mo- 
tion for  a  new  trial,  to  set  aside  the 
verdict,  if  satisfied  that  injustice  has 
been  done.  But  upon  an  appeal  to  this 
court  where  the  court  below  has  re- 
fused to  set  aside  the  verdict  and  has 
afBrmed  the  judgment  entered  thereon, 
we  can  review  only  errors  of  law  which 
have  been  properly  excepted  to."  Hurl- 
burt  V.  Hurlburt,  128  N.  Y.  420,  425,  28 
N.  E.  651.  See  also  Sindram  v.  People, 
88  N.  Y.  196,  202. 

[c]  Minnesota. — ^In  criminal  prose- 
cutions it  is  provided  (Eev.  Laws, 
1905,  §5365).  "In  charging  the  jury 
the  court  shall  state  to  them  all  mat- 
ters of  law  which  it  thinks  necessary 
for  their  information  in  rendering  a 
verdict,  and,  if  it  shall  present  the 
facts  of  the  case,  shall,  in  addition,  in- 
form the  jury  that  they  are  the  ex- 
clusive judges  of  all  questions  of  fact. ' ' 
In  State  v.  Eose,  47  Minn.  47,  49  N. 
W.  404,  the  court  says:  "Under  the 
statute,  it  is  not  error  for  the  court 
to  refer  to  or  comment  upon  the  testi- 
mony, when  it  is  done  fairly,  and  no 
erroneous  or  misleading  statements  are 
made  or  inferences  drawn,  and  the  jury 
are  fully  advised  in  respect  to  their 
duty  in  the  premises.    On  the  contrary, 
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b.  Statutory  Rules  Stated.  —  In  most  of  the  states  by  statutes,  con- 
stitutions, or  judicial  construction,  the  practice  of  commenting  on  the 
weight  of  the  testimony  is  absolutely  prohibited,**  though  a  distinction 
has  frequently  been  drawn  between  charging  on  the  weight  of  the  evi- 


an  intelligent  analysis  and  review  of 
the  testimony,  as  circumstances  may 
require,  by  the  presiding  judge,  is  emi- 
nently proper  to  aid  the  jury  in  their 
investigation  of  the  truth  while  their 
independence  and  responsibility,  sub- 
ject to  the  law  given  them,  are  in  no 
way  interfered  with." 

[d]  Ehode  Island. — In  Desautelle  v. 
Nasonville  Woolen  Co.,  28  E.  I.  261,  66 
Atl-.  579,  the  court  says:  "In  the 
court  and  practice  act  of  1905,  section 
23,  which  is  now  in  force,  as  follows: 
'In  every  case,  civil  and  criminal,  tried 
in  the  superior  court  with  a  jury,  the 
justice  presiding  shall  instruct  the  jury 
in  the  law  relating  to  the  same,  and 
may  sum  up  the  evidence  therein  to 
the  jury  whenever  he  may  deem  it  ad- 
visable so  to  do;  but  any  material 
misstatement  of  the  testimony  by  him 
may  be  excepted  to  by  the  party  ag- 
grieved.' Under  these  provisions  the 
duty  of  the  judge  is  imperative  in  ev- 
ery case  to  instruct  the  jury  in  the  law 
applicable  to  it,  but  he  is  not  required 
to  comment  upon  the  testimony  unless 
he  deems  that  by  so  doing  he  may  as- 
sist them  in  coming  to  a  right  conclus- 
ion. When  the  judge  shall  exercise 
this  right  is  left  to  his  sound  discre- 
tion, but  the  only  limitation  laid  upon 
him  is  that  in  doing  so  he  shall  make 
no  material  misstatement.  The  object 
of  this  permission  is  obviously  that  the 
jury  may  have  the  benefit  of  an  im- 
partial recapitulation  of  the  evidence 
on  both  sides  of  the  issues  involved  be- 
fore these  issues  are  submitted  to  them 
for  final  determination.  But  this  does 
not  forbid  the  judge  to  emphasize  such 
evidence  as  he  considers  most  import- 
ant or  require  that  he  shall  set  the 
probable  and  improbable  with  equal 
force  before  the  jury.  While  scrup- 
ulously reserving  to  the  jury  the  right 
and  duty  of  deciding  upon  the  facts  ac- 
cording to  their  own  consciences,  he 
should  not  hesitate,  when  in  his  opin- 
ion the  occasion  demands  it,  to  make 
such  comments  on  the  evidence  as  he 
believes  will  direct  them  to  right  con- 
clusions." (reviewing  the  Ehode  Is- 
land statutes  and  Constitutional  proviso 


ions).  See  also  State  v.  Quigley,  26  E. 
I.  263,  58  Atl.  905,  67  L.  E.  A.  322; 
Hartshorn  v.  Ives,  4  E.  I.  471. 

[e]  Utah. — In  People  v.  Lee,  2  Utah 
441,  Emerson,  J.  quoting  the  statute: 
"The  court  shall  instruct  the  jury  on 
the  law  and  equity  in  the  case,  and 
give  them  such  other  instruction  as 
may  be  necessary,"  continues:  "While 
it  may  be  difficult  to  determine  just 
what  is  meant  by  this  language,  one 
thing  is  evident,  and  that  is,  it  does 
not  abridge  or  curtail  the  right  of  the 
court  to  express  his  opinion  as  to  the 
weight  of  the  evidence,  as  it  existed  at 
the  coinmon  law." 

44.  lU.— Hurd's  St.,  1909,  ch.  110, 
§72.  "The  court  in  charging  the  jury, 
shall  only  instruct  as  to  the  law  of  the 
case."  See  Indiana,  etc.  E.  Co.  v.  Ot- 
stot,  212  111.  429,  72  N.  E.  387;  Thomp- 
son V.  Hovey,  43  111.  197;  Stephens  v. 
Elkins,  126  111.  App.  619.  Ind.— By  the 
constitution  (§64)  the  jury  in  criminal 
cases  are  the  exclusive  judges  of  the 
facts.  See  Burrows  v.  State,  137  Ind. 
474,  37  N.  E.  271,  45  Am.  St.  Eep.  210. 
In  will  cases  also  it  is  held  the  jury 
is  the  exclusive  judges  of  the  weight 
of  the  evidence.  Ohio  &  M.  E.  Co.  v. 
Pearcy,  128  Ind.  197,  27  N.  E.  479; 
Hackleman  v.  Moat,  4  Blackf.  164.  la. 
Code,  §3705.  Either  party  may  re- 
quest instructions  to  the  jury  on  points 
of  law.  The  practice  of  charging  jur- 
ies upon  the  facts  seems  to  have  been 
forbidden  from  the  earliest  date.  Some 
of  the  earlier  code  provisions  are  even 
more  drastic.  See  Kinyon  v.  Chicago, 
&  N.  W.  E.  Co.,  118  Iowa  349,  92  N. 
W.  40,  96  Am.  St.  Eep.  382;  State  v. 
Baughman,  111  Iowa  71,  82  N.  W.  452; 
Houston  V.  State,  4  Greene  437;  Fred- 
erick V.  Gaston,  1  Greene  401.  Ky. 
See  Code  Civ.  Proc,  1909,  §317,  and 
Code  Grim.  Proc,  1909,  §225;  Starett 
V.  Chesapeake  &  O.  E.  Co.,  33  Ky.  L. 
Eep.  309,  110  S.  W.  282;  Louisville  E. 
Co.  V.  O'Connor,  30  Ky.  L.  Eep.  1329, 
101  S.  w;  305.  Md. — Lyon  v.  George, 
44  Md.  295.  See  also  Weant  v.  South- 
ern Trust  &  Dep.  Co.,  112  Md.  463,  77 
Atl.  289.  Mont.— State  v.  Keerl,  29 
Mont.  508,  519,  75  Pae.  362,  101  Am. 
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dence  and' merely  stating  what  the  evidence  is,  the  former  being  for- 
bidden and  the  latter  permitted,*^  while  in  some  jurisdictions  the  rights 


St.  Rep.  579,  following  State  v.  Gleim, 
17  Mont.  17,  41  Pac.  998,  52  Am.  St. 
Eep.  655;  State  v.  Sullivan,  9  Mont. 
174,  22  Pae.  1088,  whieh  construes 
Comp.  St.,  (Sd  div.),  §491,  which  reads: 
"The  court  shall  decide  all  matters  of 
law  whieh  may  arise  during  the  trial, 
but  shall  not  charge  the  jury  as  to 
questions  of  fact."  The  correspond- 
ing section  of  the  Penal  Code  (Kev. 
Codes,  1907,  |9303)  omits  the  clause  as 
.  to  questions  of  facts,  but  comment  on 
the  weight  of  the  evidence  seems  clear- 
ly not  permitted  in  either  civil  or  crim- 
inal ca^es.  See  State  v.  Nielsen,  38 
Mont.  451,  100  Pac.  229;  Gallick  v. 
Bordeaux,  31  Mont.  328,  78  Pac.  583. 
N.  M.— Comp.  Laws,  1897,  §2994.  See 
C.  W.  Kettering  Merc.  Co.  v.  Sheppard 
(N.  M.),  142  Pac.  1128;  Territory  v. 
Douglass,  17  N.  M.  108,  124  Pac.  339. 
Okla. — Payne  v.  McCormiok  Harvesting 
Mach.  Co.,  11  Okla.  318,  6&  Pac.  287. 
See  also  Watts  v.  First  Nat.  Bank,  8 
Okla.  645,  58  Pac.  782.  Va.— White- 
law's  Exr.  V.  Whitelaw,  83  Va.  40,  1 
S.  E.  407.  See  also  Cornett  v.  Ehudy, 
80  Va.  710;  McDowell's  Exr.  v.  Craw- 
ford, 11  Gratt.  377,  402;  Eoss  v.  Gill, 
1  Wash.  87.  See  also  Dejarnette  v. 
Com.,  75  Va.  867,  874.  W.  Va.— Bar- 
man &  Crockett  v.  Maddy  Bros.,  57  W. 
Va.  66,  49  S.  E.  1009;  State  v.  Thomp- 
son, 21  W.  Va.  741,  756.  See  also  State 
V.  Greer,  22  W.  Va.  800;  Nicholas  v. 
Kershner,  20  W.  Va.  251;  State  v. 
Hurst,  11  W.  Va.  75. 

[a]  "Trial'  judges  cannot  legally 
indicate  their  opinion,  either  expressly 
or  impliedly,  intentionally  or  otherwise, 
as  to  the  credibility  of  the  witnesses, 
or  as  to  the  truth  of  any  fact  in  is- 
sue, or  the  subject  of  the  evidence." 
Havill  V.  State,  7  Okla.  Crim.  22,  121 
Pac.  794. 

[b]  "In  general,  where  evidence  is 
competent  to  go  to  the  jury,  it  is  their 
exclusive  province  to  determine  to 
what  consideration  it  is  entitled,  to 
the  extent,  even  of  disregarding  it  en- 
tirely."    Ctaft  V.  Com.,  80  Ky.  349. 

[c]  Summing  up  the  facts  assumed 
to  be  necessary  to  support  the  action 
with  the  conclusion  that  if  the  jury  find 
these  facts  to  be  established  their  find- 
ing should  be  for  plaintiff  is  to  be 
condemned,  but  if  the  instruction  omits 
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no  material  fact  necessary  to  the  right 
of  recovery  it  is  not  ground  for  rever- 
sal. East  St.  Louis  Connecting  E.  Co. 
V.  Eggmann,  170  111.  538,  48  N.  E.  981, 
62  Am.  St.  Eep.  400.  See  also  Yundt 
V.  Hartrunft,  41  111.  9. 

[d]  In  Shea-  v.  Muncie,  148  Ind.  14, 
46  N.  E.  138,  it  was  conceded  that  the 
court  could  tell  the  jury  they  might 
take  into  consideration  all  the  attend- 
ing circumstances  but  that  it  was  error 
to  name  the  circumstances  which  they 
niight  consider.  But  the  supreme  court 
hold  that  the  circumstances  being  ad- 
mitted to  be  such  that  the  jury  might 
properly  consider  them,  the  province  of 
the  jury  is  not  invaded  so  long  as  they 
are  not  told  that  they  are  bound  to  con- 
sider them. 

Common  law  rule  not  abridged  by 
statutes  in  some  states,  see  supra,  VI, 
H,  1,  a. 

Basing  instructions  on  the  evidence, 
see  supra,  VI,  C,  3;  infra,  VI,  H,  3,  a, 

45.  Cal.— Const.,  art.  VI,  §19. 
"Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may 
state  the  testimony  and  declare,  the 
law."  See  Gately  v.  Campbell, 
124  Cal.  520,  57  Pac.  567;  and 
Code  Civ.  Proc,  §§608,  2061. 
"Judges  may  still,  as  formerly,  state 
what  facts  are  in  evidence  and  what 
are  not;  or  in  other  words  they  may 
state  the  evidence  pro  and  con,  in  view 
of  which  the  existence  of  certain  facts 
is  aflSrmed  or  denied."  People  v.  King, 
27  Cal.  507,  87  Am.  Dec.  95.  See  also 
People  V.  VereneseneckockockhofE,  129 
Cal.  497,  58  Pac.  156,  62  Pac.  Ill;  Peo- 
ple V.  Eoberts,  122  Cal.  377,  55  Pac. 
137.  Colo.— Code  Civ.  Proc,  §204; 
Gen.  St.,  1908,  §1988.  ^A  synopsis  of 
the  testimony  of  both  'sides  which  is 
full,  fair  and  calculated  to  give  the 
jury  an  intelligent  idea  of  the  issues 
involved,  and  which  is  "without  com- 
ment, or  any  expression  which  the  jury 
could  construe  as  indicating  an  opin- 
ion of  the  court,"  is  proper.  Eose  v. 
Otis,  5  Colo.  App.  472,  39  Pae.  77.  Del. 
Const.,  art.  IV,  §22.  See  Daniels  v. 
State,  2  Penne.  586,  48  Atl.  196;  Trux- 
ton  V.  Fait  &  Slagle  Co.,  1  Penne.  483, 
504,  42  Atl.  431,  73  Am.  St.  Eep.  81. 
Pla.— Gen.  St.,  1906,  §1496.  See  Flor- 
ida East  Coast  Ey.  Co.  v.  Carter,  67  Fla. 
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S35,  65  So.  254;  Supreme  Lodge  v.  Lips- 
comb, 50  Pla.  406,  39  So.  637;  Southern 
Pine  Co.  V.  Powell,  48  Fla.  154,  37  So. 
570;  Ferguson  v.  Porter,  3  Fla.  27.  Ga. 
Code,  1911,  §4863;  Penal  Code,  1911, 
§1058.  See  also  Scott  v.  Valdosta,  M. 
&  W.  R.  Co.,  13  Ga.  App.  65,  78  S.  E. 
784.  The  court  is  not  bound  to  but 
may  summarize.  Moon  v.  State,  12  Ga. 
App.  614,  77  S.  E.  1088.  See  also 
Wright  V.  Central  R.  &  Bkg.  Co.,  16  Ga. 
38;  Shiels  v.  Stark,  14  Ga.  428.  Idaho. 
Code,  §§4384,  7855.  See  People  v.  Ber- 
nard, 2  Idaho  178,  193,  10  Pac.  30. 
Kan.— Gen.  St.,  1909,  §§5879,  6815.  See 
Haines  v.  Gdodlander,  73  Kan.  183,  84 
Pac.  986.  "In  criminal  cases  it  is 
never  competent  for  the  court  to  take 
a  question  of  fact  away  from  the  jury 
and  to  decide  it  itself."  State  v. 
Jackson,  42  Kan.  384,  22  Pac.  427. 
Mass.— Rev.  Laws,  1902,  ch.  173,  §80. 
"The  courts  shall  not  charge  juries 
with  respect  to  matters  of  fact,  but 
they  may  state  the  testimony  and  the 
law."  See  Maynard  v.  Tyler,  168  Mass. 
107,  46  N.  E.  413;  Moseley  v.  Wash- 
burn, 167  Mass.  345,  45  N.  E.  753;  Cobb 
V.  Covenant  Mut.  Benefit  Assn.,  153 
Mass.  176,  26  N".  E.  230,  25  Am.  St. 
Eep.  619, 10  L.  E.  A.  666;  Com.c.  Foran, 
110  Mass.  179.  The  provision  is  ap- 
plicable alike  to  civil  aYid  criminal 
cases.  Com.  v.  Barry,  9  Allen  276.  "By 
providing  that  the  court  may  also  state 
the  testimony,  the  manifest  purpose  of 
the  legislature  was  to  recognize  and 
afSrm  the  power  and  authority  of  the 
court,  to  be  exercised  according  to  its 
discretion,  to  sum  up  the  evidence,  to 
state  its  legal  effect  and  bearing  on 
the  issues,  and  to  indicate  its  proper 
application  under  the  rules  of  law." 
Com.  V.  Barry,  9  Allen  276.  See  also 
Eddy  V.  Gray,  4  Allen  435;  Davis  v. 
Jenney,  1  Mete.  221.  Mich. — See  Comp. 
Laws,  §10,243;  Renaud  v.  Bay  City, 
124  Mich.  29,  82  N.  W.  617.  Instruc- 
tions on  the  weight  of  the  evidence  are 
erroneous.  King  v.  Ann  Arbor  R.  Co., 
137  Mich.  487,  100  N.  W.  783.  Nev. 
Const.,  art.  6,  §11.  See  State  v.  Mc- 
Lane,  15  Nev.  345.  This  provision  pre- 
vents judges  from  charging  what  facts 
are  or  are  not  established  but  not 
from  instructing  what  would  be  the 
legal  effect  of  facts  if  found.  State  v. 
Anderson,  4  Nev.  g66.  The  provision 
must  be  enforced  both  in  spirit  and  let- 
ter,   State  V.  Dufify,  6  Nev.  138.    N.  0, 
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Rev.,  1905,  §535;  Bonnei'  v.  Hodges,  111 
N.  C.  66,  15  S.  B.  881.    N.  D.— See  State 

V.  Barry,  11  N.  D.  428,  447,  92  N.  W. 
809;  Territory  v.  O'Hare,  1  N.  D.  30, 
44  N.  W.  1003.  S.  D.— Code  Civ.  Proc, 
§256;  Code  Crim.  Proc,  §350.  See  Fel- 
lows V.  Christensen,  28  S.  D.  353,  133 
N.  W.  814;  State  V.  Colvin,  24  S.  D, 
567,  124  N.  W.  749.    Term.— Const.,  art. 

VI,  §9  (same  as  the  California  consti 
tution).  See  American  Pub.  Co.  v. 
Gamble,  115  Tenn.  663,  90  S.  W.  1005; 
Boyer  v.  State,  93  Tenn.  216,  23.  S.  W. 
971;  Johnson  V.  State,  2  Humph.  283, 
36  Am.  Dec.  322.  UtaJi.^Comp.  Laws, 
1907,  §3147,  sub.  div.  4.  See  also  Peo- 
ple V.  Biddlecome,  3  Utah  208,  2  Pac. 
194,  where  the  court  says:  "By  the 
statute,  the  jurors  are  made  the  sole 
judges  of  the  facts  and  the  weight  of 
the  evidence."  See  also  State  v. 
Greene,  33  Utah  497,  94  Pac.  987;  Loof- 
borrow  v.  Utah,  etc.  Co.,  31  Utah  355, 
88  Pac.  19;  People  v.  Glassman,  12  Utah 
238,  42  Pac.  956;  Cooper  v.  Denver,  etc. 
R.  Co.,  11  Utah  46,  39  Pac.  478;  Hawley 
V.  Corey,  9  Utah  175,  33  Pac.  695;  Peo- 
ple V.  Chadwick,  7  Utah  134,  25  Pae. 
737. 

[a]  Maine.— Rev.  St.,  1903,  ch.  84, 
§97,  requires  the  court  to  charge  on  the 
law  but  prohibits  an  expression  of  opin- 
ion on  the  facts.  "It  would  be  impos- 
sible for  the  presiding  justice  to  rule 
or  charge  the  jury  upon  matters  of  law 
independently  of  the  environment  of 
faefi  SWhen  the  constitution  of  Maine 
was  adopted,  trial  by  jury  was  pre- 
served, and  is  substantially  what  it  was 
by  the  common  law.  The  common-law 
jury  trial  and  our  constitutional  jury 
trial  imply  the  prepuce  and  participa- 
tion of  the  judge"  and  the  jury.  The 
questions  of  law  which  are  to  be  deter- 
mined by  the  court,  and  the  questions 
of  fact  which  are  to  be  determined  by 
the  jury,  shade  into  each  other,  and  the 
line  of  separation  may  sometimes  be  ob- 
scure. The  presiding  justice  in  addi- 
tion to  his  duty  of  instructing  the  jury 
upon  the  law,  should  aid  them  by  re- 
calling and  collating  the  details  of  testi- 
mony and  resolving  complicated  evi- 
dence into  its  simplest  elements.  He 
is  empowered  to  instruct  them  on  the 
law  and  to  advise  them  on  the  facts." 
State  V.  Means,  95  Me.  364,  50  Atl.  30, 
85  Am,  St.  Rep.  421.  See  also  State  v. 
Benner,   64  Me.  267. 

[b]  In   Murchie  v.    Gates,    78   Me. 
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of  the  jury  are  so  jealously  guat^ed  tjiat  npt  ^ven  ;Jhis  is  permitted.*' 
In  Alabama,  the  court  may  state  the  .e^vfd^iice  wJien  it  is  disputed,  and 
may  charge  upon  the  effect  on  requjest.*^    This  statute  has  been  con- 
strued as  extending  rather  than  limiting  the  common  law  rule  as  to 


300,  4  Atl.  698,  it  is  questioned  jrhethier 
the  legislature  has  the  right  under  the 
constitution  to  restrict  the  judiciary,  a 
co-ordinate  department,  in  calling  at- 
tention of  the  jury  to  such  testimphy 
as  the  judge  thinks  will  aid  thein. 
But  it  is  conceded  the  statute  does  not 
go  further  than  to  forbid  the  judge 
to  express  an  opinion. 

[c]  Ohio. — "We  assume  it  to  be  ,the 
law,  that,  while  it  is  no.t,  ip  this'  stp.,te, 
the  duty  of  the  trial  judge  to  sum  up 
the  evidence  to  the  jury,  yet  it  is  not 
improper  to  do  so  providing  it  is  iairly 
done,  and  all  the  material  eyidencp  pn 
both  sides  is  fairly  presented.  The 
judge  should  not  single  out  isolated 
patts  of  the  te^timoiiy,  and  instruct 
as  tD  the  law  arising  on  the  facts  which 
such  testimony  tends  to  prove,  nor  give 
,  undue  prominence  to  certain  portions 
of  it,  and  especially  ought  he  not  to 
review  with  emphasis  only  those  f^ets 
which  have  a  tendency  to  establish  one 
side  of  the  case."  Morgan  v.  State, 
48  Ohio  St.  371,  27  N.'E.  710.  See  also 
Insurance  Co.  v.  Howie,  68  Ohio  St.  614, 
68'  N.  E.  4. 

46.  Ariz. — Const.  §12,  art.  6.  See 
Lujan  V.  State,  16  Ariz.  123,  141  Pae. 
706.  Ark.— Const.,  art.  7,  |23;  -Fitz- 
patrick  v.  State,  37  Ark.  238.  X,a. — Code 
Prac,  §516,  Eev.  St.,  §991;'  State  v. 
Hicks,  113  La.  779,  37  So.  753;  State 
V.  Cooper,  112  La.  Ann.  281,  36  So.  350, 
104  Am.  St.  Eep.  '447.  See  State  v. 
Garig,  43  La.  Ann.  365,  8  So.  934; 
State  V.  Brown,  41  La.  Ann.  410,  6  So. 
670;  State  v.  Chandler,  5  La.  Ann.  489, 
52  Am.  Dec.  599,  and  State  «.  Eoger,  7 
La.  Ann.  382.  ;5il)i^.— Code,  1906,  §793. 
See  Southern  E.  Co.  v.  Kendrick,  40 
Miss.  374,  90  Am.  Dec.  332.  Mo. — Eev. 
St.,  1909,  §§1Q87,  5244;  State  v.  Schoen- 
wald,  31  Mo.  147;  Jeffrey  v.  tJnipn 
Elect.,  etc.  Co.,  171  Mo.  App.  29.  153  S. 
W.  498.  Ore.— Lord'?  Laws,  1910,  §139. 
See  State  v.  Watson,  47  Ore.  543,  85 
Pac.  336;  Smitaon  v.  Southern  Pac.  Co., 
37  Ore.  74,  60  S>ac.  907.  S.  C.— Const., 
1905,  art.  5,  §26;  State  v.  Mitchell,  56 
S.  C.  524,  35  S.  E.  210.  See  also  Yar- 
borough  V,  Columbia  Ey.  G.  &  eJ  Co.,  84 
S.  B.  308;  Norris  v.  Clinkscales,  47  S. 
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0.  488,  25  S.  E.  797.  Xex,—Co&e  Ciipx. 
Pjop.,  art.  715;  S,ayle>  ciy.'St.,  art. 
1317;  See  Dobbs  v.  St^te,  51  Tex, 
Crira.  113,  100  S.  W.  946;  Pecos  &  iT. 
T.  E.  Co.  V.  ffinklea  (Tex.  Civ.  App.), 
155'^.  W.  612.  "Wash.— Const.,  art.  IV, 
§16;  State  V.  Hyde,  20  Wash.  234,  ^5 
Pac.  49;  State  v.  Walter^,  7  Wash.  246, 
34  Pae.  938,  1098.  See  also  Conover  v. 
Carpenter,  57  Wash.  146,  106  Pac.  620; 
State  v:  Clem,  49  Wash.  273,  94  Pae. 
10^9;  State  v.  Surry,  23  Wash.  655,  63 
Pac.  557';  Bardwell  v.  Ziegler,  3 
34',  28  Pae.  360. 

Limits  of  this  rule,  see  infra,  VI,  H, 
l,f.- 

Stating  XUe  facts  hypotbetically 
Mheie  it  is  forbidden  to  state  or  com- 
ment on  the  evidence,  see  infra,  VI,  H, 

1,  f,   (I).      • 

47.  Ala.— Cflde,  1907,  §5362;  Eiley 
V.  Fletcher,  185  Ala.  570, '64  So.  85. 
See  also  Birmingham  Southern  E.  Co. 
V.  Morris,  9  Ala.  App.  53T),  63  So.  768. 

[a]  But  a  charge  upon  the  effect  of 
evidence  which  is  susceptible  of  a  con- 
struction different  from  that  placed 
upon  it  Ity  the  court,  invades  "the  prov- 
ince of  the  jury.  Anizi  Goddeii  Seed 
Go.  V.  Smith,  185  Ala.  296,  64  So.  100, 
following  Stanley  v.  Nelson,  28  Ala.  514. 

[b]  On  the  written  request  (1)  of 
either  party  it  is  the  court's  d]ity  to 
charge  affirmatively,  upon  the  effe'Ct  of 
the  evidence.  Manier  v.  Appling,  112 
Ala.  663,  20  So.  978.  (2)  But  in  the 
absence  of  request  a  general  charge  on 
the  effect  of  the  evidsnte  cannot'  be 
given.  It  is  "highly  improper"  and 
"a,  gross  invasion  of  the  pfoyince  of 
the  jury"  to  directly  charge  them  on 
the  very  matter  in  dispute.  Postal  Tel. 
Cable  Co.  v.  Brantley,  107  Ala.  683,  18 
So.  321.  See  also  Crawford  ».  McLeod, 
64  Ala.  240;  Baker  v.  Eussell,  41  Ala. 
279.  See  also  Birmingham  Southern  E. 
Co.  u.  Morris,  9  Ala.' App.  530",  63  So. 

.  [c]  Error  in  this  regard  is  cured, 
however,  (1)  by  subagquent  charges  to 
ite  same  effect  given  by  request  (Gulf 
City  Shingle  MSg.  Co.  v.  Boyles,  129 
Ala.  192,  29  So.gOO),  (?)  ^  is  haiff- 
lesp    whpre    tie    vi^^'^t   '"'fs    eorigfit. 
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admitted  facts,**  and  it  is  proper  for  the  court  to  state  what  the  evi- 
dence of  a  particular  witness  was  when  the  same  is  in  dispute.**  It  is 
proper  to  state  the  theories  which  the  evidence  for  the  respective  sides 
tends  to  establish  though  no  request  is  made.^° 

c.  Limits  of  Common  Law  Bule.^^  —  (I.)  Must  Not  Give  a  Binding 
Instruction.  —  Where  the  common  law  right  is  recognized  the  authorities 
all  agree  that  the  judge  may  comment  to  as  full  an  extent  as  he  wishes, 
short  of  giving  a  binding  instruction."  The  only  limitations  are  that 
he  shall  finally  and  distinctly  submit  to  the  jury  the  question  of  fact 
for  their  determination,^^  and  that  in  his  charge  he  shall  not  be 


Schlosa  V.  Inman,  129  Ala.  424,  30  So. 
667. 

48.  Construing  the  clause  "may  also 
state  the  evidence  when  the  same  is  dis- 
puted," the  court  says:  "It  should 
be  borne  in  mind  that  this  provision 
was  not  intended  to  abridge  the  orig- 
inal, inherent  power  of  the  court  to  di- 
rect the  attention  of  the  jury  to  un- 
disputed, admitted  facts.  The  statute 
simply  enlarges  the  power  of  the  court 
in  this  respect."  Dennis  v.  State,  112 
Ala.  64,  20  So.  925,  following  Tidwell 

V.  State,  70  Ala.  33. 

[a]  Conceded  matters  may  be  stated 
without  hypothesis.  Stephenson  v. 
Wright,  111  Ala.  579,  20  So.  622,  fol- 
lowing Carter  v.  Chambers,  79  Ala.  223. 

49.  Polmar  v.  Siler,  132  Ala.  297,  31 
So.  719. 

50.  These  "appear  to  be  very  ac- 
curately set  forth  by  the  presiding 
judge  and  his  right  to  thus  bring  the 
facts  at  issue  to  the  attention  of  the 
jury  is  undoubted."  Hawes  v.  State, 
88  Ala.  37,  71,   7  So.  302. 

51.  See  supra,  VI,  H,  1,  a. 

Application  of  the  rule  to  the  draw- 
ing of  instructions  on  the  probative 
force  of  evidence,  see  infra,  VI,  H,  4; 

VI,  H,  5;  to  instructions  on  particular 
matters,  see  supra,  VI,  G;  infra,  VI,  K; 
VI,  I;  VI,  J. 

52.  See  cases  supra,  VI,  H,  1,  a. 
[a]     "The  line  which  separates  the 

two  provinces  must  not  be  overlooked 
by  the  court.  Care  must  be  taken  that 
the  jury  is  not  misled  into  the  belief 
that  they  are  alike  bound  by  the  views 
expressed  upon  the  evidence  and  the 
instructions  given  as  to  the  law.  They 
must  distinctly  understand  that  what 
is  said  as  to  the  facts  is  only  advisory, 
and  in  ho  wise  intended  to  fetter  the 
exercise  finally  of  their  own  independ- 
ent judgment.  Within  these  limitations, 
it  is  the  right  and  duty  of  the  court  to 


aid  them  by  recalling  the  testimony  to 
their  recollection,  by  collating  its  de- 
tails, by  suggesting  grounds  of  prefer- 
ence where  there  is  contradiction,  by 
directing  their  attention  to  the  most 
important  facts  by  eliminating  the 
true  points  of  inquiry,  by  resolving  the 
evidence,  however  complicated,  into  its 
simplest  elements,  and  by  showing  the 
bearing  of  its  several  parts  and  their 
combined  effect,  stripped  of  every  con- 
sideration which  might  otherwise  mis- 
lead or  confuse  them."  Nudd  v.  Bur- 
rows, 91  U.  S.  426,  439,  23  L.  ed.  286. 

[bj  To  say  that  a  fact  "was  ad- 
mitted" does  not  usurp  the,  functions 
of  thiC  jury  where  the  complaining 
party  testified  to  the  fact  and  it  was 
not  controverted.  Schulman  v.  Stock 
(Conn.),  93  Atl.  531. 

53.  "In  Star  v.  United  States,  153 
U.  S.  614,  626,  in  considering  the  power 
of  a  federal  court  to  comment  in  charg- 
ing a  jury  on  the  evidence,  we  quoted 
with  approval  the  language  of  the  su- 
preme court  of  Pennsylvania,  Burke  v. 
Maxwell,  81  Penn.  St.  139,  153,  saying: 
'When  t^iere  is  suficient  evidence  upon 
a  given  point  to  go  to  a  jury,  it  is  the 
duty  of  the  judge  to  submit  it  calmly 
and  impartially.  And  if  the  expres- 
sion of  an  opinion  upon  such  evidence 
becomes  a  matter  of  duty  under  the 
circumstances  of  the  particular  ease, 
great  care  should  be  exercised  that  such 
expression  should  be  so  given  as  not  to 
mislead,  and  especially  that  it  should 
not  be  one-sided.'  The  charge  given 
in  this  case  violates  every  rule  thus 
announced.  It  was  neither  calm  nor 
was  it  impartial."  Hickory  v.  United 
States,  160  U.  S.  408,  422,  16  Sup.  Ct. 
327,  40  L.  ed.  474.  See  also  State  v. 
Smith,  12  Eich.  L.  (S.  C.)  430,  438; 
State  V.  Casados,  1  N.  &  McC.  (S.  C.) 
91;  State  v.  Bennett,  2  Tread.  Const. 
(S.  C.)   692, 
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argumentative,"*  or  unfair"*  or  assume  controverted  facts."'  In  other 
words  if  the  judge  should  not  sum  up  in  an  impartial  manner  the  ap- 
pellate court  could  interfere  on  the  ground  of  abuse  of  his  discretion."' 
(II.)  Charging  in  Form  of  Questions. —  The  court  may  properly  present 
its  review  of  the  facts  in  the  form  of  questions."' 


[a]  That  to  go  beyond  this  is  clear- 
ly reversible  error,  see  K^tchum  v. 
Ebert,  33  Wis.  611. 

54.  State  v.  AlmoB,  122  Minn.  479, 
142  N.  W.  801;  State  v.  Yates,  99  Minn. 
461,  109  N.  W.  1070;  State  v.  Ames,  90 
Minn.  183,  96  N.  W.  330.  See  also 
supra,  VI,  D. 

[a]  To  tell  the  jury  in  effect  that 
a  particular  witness  either  wilfully 
swore  falsely  or  was  telling  the  truth, 
together  with  language  intimating  that 
the  court  believed  the  witness  was  tell- 
ing the  truth  is  argumentative  and  in- 
vades the  province  of  the  jury.  Boden- 
heimer  v.  Chicago,  etc.  E.  Co.,  140  Wis. 
623,  123  N.  W.  148. 

[b]  Suggesting  Reasons.— But  in 
Wingrove  v.  Central  Pennsylvania 
Tract.  Co.,  237  Pa.  549,  85  Atl.  850,  it 
was  held  not  error  for  the  court  to 
suggest  reasons  why  the  injured  party 
may  not  have  complained  of  injuries 
though  no  explanation  was  given  by  the 
party   on  the   stand. 

55.  Hickory  v.  United  States,  160  TT. 
S.  408,  422,  16  Sup.  Ct.  327,  40  L.  ed. 
474;  State  v.  Yates,  99  Minn.  461,  109 
N.  W.  1070,  instructions  must  be  gen- 
eral and  impartial.  See  dlso  Supra,  VI, 
C,  2,  d  and  e;  and  infra,  VT,  H,  3,  d 
and  e. 

[a]  The  court  must  not  single  out 
and  give  undue  prominence  to  certain 
testimony.  State  v.  Yates,  99  Minn. 
461,  109  N.  W.  1070;  State  v.  Ames,  90 
Minn.   183,  96  N.  W.  330. 

[b]  The  trial  judge  should  not  so 
charge  the  jury  as  to  refresh  their 
memory  as  to  what  was  testified  on  one 
side  of  the  controversy  while  not  do- 
ing so  as  to  what  was  testified  on  the 
other  side.  Coman  v.  Wenderlich,  122 
Wis.  138,  99  BT.  W.  612,  following  Kav- 
anaugh  v.  Wausau,  120  Wis.  611,  98  N. 
W.  550. 

[c]  It  is  unequal  for  the  court  to 
suggest  a  certain  inference  which 
might  be  drawn  from  the  evidence  and 
fail  to  also  direct  the  jury's  attention 
to  the  obvious  counter  inference.  Min- 
neapolis, etc.  Co.  V.  Cronon,  166  Ted. 
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651,  92  C.  C.  A.  345,  20  L.  E.  A.  (N. 
S.).  816. 

[d]  It  waa  held  reversible  error 
where  the  trial  court  laid  particular 
stress  on  plaintiff's  claims,  discredited 
the  defendant's  evidence  and  called  at- 
tention to  ajlr  cii-cumstancgs  remote 
and  proximate  which  the  court  evi- 
dently tliought  inconsistent  with  de- 
fendant's claim,  but  omitted  all  refer- 
ence to  those  matters  which  substan- 
tiated it.  Young  V.  Merkel,  163  Pa. 
513,  30  Atl.  196. 

[e]  A  request  that  singles  out  par- 
ticular evidence  to  be  commented  upon 
is  pfoperly  refused.  State  ».  Quigley, 
26  E.  I.  263,  58  Atl.  905,  67  L.  B.  A. 
322. 

56.  See  infra,  VI,  H,  2, 

57.  State  v.  Casados,  1  Nott  &  McC. 
(S.  C.)  91. 

[a]  But  says  Mr.  Justice  Glover  in 
Kirkwood  v.  Gordon,  7  Eich.  L.  (S.  C.) 
474,  62  Am.  Dec.  418:  "It  will  hardly 
be  contended  that  a  judge  shall  simply 
■recapitulate  the  evidence,  and  play  the 
part  of  a  mere  automaton,  and  not  di- 
rect the  attention  of  the  jury  to  the 
relevancy  and  sufficiency  of  the  evi- 
dence." 

[b]  "In  Eeynolds  v.  United  States, 
98  U.  S.  145,  168,  peaking  through  Mr. 
Chief  Justice  Waite,  this  court  also  said 
on  the  same  subject:  '.  .  .  .  every  ap- 
peal by  the  court  to  the  passions  or  pre- 
judices of  the  jury  should  be  promptly 
rebuked,  and  ...  it  is  the  imperative 
duty  of  the  reviewing  court  to  take 
care  that  wrong  is  not  done  in  this 
way.'  "  Hickory  v.  United  States,  160 
U.  S.  408,  425,  16  Sup.  Ct.  327,  40  L. 
ed.  474. 

58.  See  State  v.  Means,  95  Me.  364, 
50  Atl.  30,  85  Am.  St.  Eep.  421;  State 
u.  Smith,  65  Me.  257. 

[a]  "The  evidence  on  each  side 
was  sufficiently  brought  to  the  atten- 
tion of  the  jury,  and  the  facts  fairly 
commented  upon.  There  was  no  error 
in  presenting  some  of  them  in  the  form 
of  questions.  It  was  well  calculated 
to  present  to  their  consideration  the 
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(in.)  Necessity  of  Stating  That  Jury  Is  Not  Bound.  —  While  the  jury 
should  be  specifically  instructed  that  they  are  not  bound  by  the  court's 
opinion,^^  the  failure  to  do  so  cannot  be  complained  of  in  the  absence 
of  a  request,  where  the  statute  does  not  require  it,*"  nor  where,  from 
the  whole  charge,  the  jury  must  have  understood  that  the  court  was 
only  giving  his  opinion,  and  was  leaving  the  decision  to  them.^^ 

d.  Limits  of  Rule  Permitting  Statement  of  Evidence  but  Forbidding 
Opinion.^' — (I.)  Generally — Where  the  judge  is  permitted  to  "state 
the  testimony"  but  is  not  allowed  to  "charge  upon  the  facts"  consid- 
erable difficulty  has  been  experienced  by  the  courts  in  drawing  the  exact 
line  between  the  two."^    But  it  is  held  the  court  should  neither  express** 


precise  points  in  controversy."  McLain 
V.  Com.,  99  Pa.  86,  100. 

59.  Smith  v.  St.  Louis,  I.  M.  &  S. 
E.  Co.,  214  Fed.  737,  131  C.  C,  A.  43; 
Sindram  v.  People,  88  N.  T.  196,  202. 

[a]  To  comment  on  the  evidence  to 
the  extent  of  declaring  the  court 's  opin- 
ion without  even  explaining  to  the  jury 
their  libertj'  to  disregard  it  amounts  to 
1  direction  to  decide  a  controverted  is- 
sue of  fact  in  a  certain  way.  Horr  v. 
C.  W.  Howard  Co.,  126  Wis.  160,  105 
N.  W.  668,  citing  Dingman  v.  State,  48 
Wis.  485,  4  N.  W.  668;  Connay  v.  Mitch- 
ell, 97  Wis.  290,  72  N.  W.  752. 

[b]  In  Civil  and  Criminal  Cases. 
(1)  Under  the  statute  (Rev.  St.,  1905, 
§5365)  in  criminal  prosecutions  the 
court  must  Inform  the  jury  that  they 
are  the  exclusive  judges  of  all  questions 
of  fact.  State  v.  Kobe,  26  Minn.  150, 
1  N.  W.  1051 ;  State  V.  Taunt,  16  Minn. 
109.  (2)  In  6ivil  causes  this  is  not 
required,  but  it  is  the  usual  practice. 
Bonness  v.  Felsing,  97  Minn.  227,  106 
N.  W.  909,  114  Am.  St.  Eep.  707.  See 
also  Ames  v.  Cannon  River  Mfg.  Co.,  27 
Minn.  245,  6  N.  W.  787. 

60.  "If  defendants  were  apprehen- 
sive that  the  instruction,  now  com- 
plained of,  was  likely  to  prejudice  their 
cause  before  the  jury,  a  request  to  in- 
struct that  the  jury  were  the  exclu- 
sive judges  of  the  facts,  should  .  .  . 
have  been  made."  Bonness  v.  Felsing, 
97  Minn.  227,  106  N.  W.  909,  114  Am. 
St.  Eep.  707.  See  also  Ames  v.  Cannon 
River  Mfg.  Co.,  27  Minn.  245,  6  N.  W. 
787. 

61.  Hansen  v.  Boyd,  161  U.  8.  397, 
16  Sup.  Ct.  571,  40  L.  ed.  746;  First 
Baptist  Church  v.  Rouse,  21  Conn.  160. 

62.  See  supra,  VI,  H,  1,  b. 

63.  "There  is  no  more  difficult  duty 
imposed  upon  this  court  than  that  of 


fixing,  under  this  provision,  the  exact 
line  which  bounds  the  province  of  the 
trial  judge 'in  respect  to  matters  of  fact. 
.  .  .  The  judge  undoubtedly  has  the 
right  to  state  the  testimony  and  in  its 
proper  order,  and  it  is  easy  to  see  how 
a  conscientious  ofScer  .  .  .  may  un- 
consciously transcend  the  very  shadowy 
outlines  of  his  constitutional  domain." 
State  V.  Addy,  28  S.  C.  418,  4  S.  E.  814; 
State  V.  Summers,  19  S.  C.  90. 

[a]  "It  may  be  premised  that  in 
this  style  of  instructing  a  jury,  there 
is  great  danger  of  withdrawing  from 
that  body  the  determination  of  the 
facts.  ...  If  evidence  is  to  be  recap- 
itulated, the  jury  should  not  be  told 
what  it  proves,  but  only  what  it  may 
conduce  to  prove — ^leaving,  however,  its 
weight  with  them.  Every  practitioner 
must  have  felt  how  even  the  fairest 
statement  of  the  evidence  on  the  part 
of  the  court,  tends  to  imbue  the  jury 
with  the  judicial  leaning,  whatever  it 
may  be,  and  thus,  in  effect,  shape  the 
verdict."    Ball  v.  Cox,  7  Ind.  453. 

Manner,  tone  and  emphasis  of  judge 
generally,  see  infra,  VIII,  B,  4. 

64.  Cal. — People  v.  Vereneseneokoe- 
kockhoff,  129  Cal.  497,  511,  58  Pac.  156, 
62  Pac.  111.  Kan.— Heithecker  v.  Fitz- 
hugh,  41  Kan.  50,  20  Pac.  465.  Mass. 
Com.  V.  Barry,  9  Allen  276.  Nev. — State 
V.  Petty,  32  Nev.  384,  108  Pac.  934, 
1912D,  Ann.  Cas.  223;  State  v.  Tickel, 
13  Nev.  502. 

[a]  "The  statute  contemplates  that 
the  judge  shall  charge  the  jury  sub- 
ject only  to  the  prohibition  that  he 
shall  not  'express  an  opinion  upon 
issues  of  fact  arising  in  the  case.' 
With  the  exception  of  this  limitation, 
there  is  no  restriction  whatever  upon 
the  rights,  duties  or  powers  of  the 
court  in  the  trial  of  a  cause.    That  the 
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nor  should  he  even  intimate^^  his  opinion  on  the  facts,  either  by  his 
words,  looks,  inflections  of  his  voice,  or  his  aetions.^^  The  statute  does 
not  forbid  the  court  from  stating  the  legal  effect  of  a  deed  while  con- 


presiding  judge  may  state  the  grounds 
respectively  taken  by  counsel — that  he 
may  rule  the  law  as  applicable  to  the 
hypothesis  assumed  by  one  and  the 
other  is  assumed  in  the  idea  of  a 
charge.  The  authoritative  expression 
of  opinion  'as  to  the  issues-  of  fact 
arising  in  the  case'  is  the  extent  and 
limit  of  the  prohibition."  State  v. 
Benner,  64  Me.  267,  291. 

65.  Kan. — Haines  v.  Goodlander,  73 
Kan.  183,  84  Pac.  986.  IVKch. — Butler 
v.  Detroit,  etc.  R.  Co.,  138  Mich.  206, 
101  N.  W.  232;  Hine  v.  Commercial 
Bank,  119  Mich.  448,  78  N.  W.  471; 
Valin  V.  McKerreghan,  104  Mich.  213, 
62  N.  W.  340;  Wessels  v.  Beeman,  87 
Mich.  481,  49  N.  W.  483;  Perrott  v. 
Shearer,  17  Mich.  48.  Nev.— State  v. 
Ah  Tong,  7  Nev.  148;  State  v.  Harkin, 
7  Nev.  37t.  See  also  State  v.  Scott, 
142  Pac.  1053;  People  v.  Bonds,  1  Nev. 
33.  S.  C.-— State  v.  James,  31  S.  C. 
218,  9  S.  E.  844;  Woody  v.  Dean,  24 
S.  C.  499,  505;  Benedict  v.  Rose,  16 
S.  C.  629.  Tex.— Dobbs  v.  State,  51 
Tex.  Crim.  113,  100  S.  W.  946;  Brad- 
ford V.  State,  25  Tex.  App.  723,  9 
S.  W.  46, 

[a]  A  summary  of  the  evidence 
must  be  so  worded  as  not  to  amount 
to  an  expression  or  intiination  of  an 
opinion  on  the  weight.  Nelson  v.  State, 
124  Ga.  8,  52  S.  E.  20;  Thomas  v.  State, 
95  Ga.  484,  22  S.  E.  315;  Royse  v. 
State,  2  Ga.  App.  184,  58  S.  E.  416. 

[b]  "Courts  should  use  every  cau- 
tion, every  care  to  keep  juries  from 
concluding  they  desire  any  particular 
result,  and  from  using  language  cal- 
culated to  so  impress  them."  Persons 
v:  State,  90  Tenn.  291,  16  S.  W.  726. 

[c]  "Any  language  used  in  a 
charge,  which  would  probably  carry 
to  the  minds  of  the  jury  an  intima- 
tion of  the  court's  opinion  upon  the 
facts,  is  a  charge  upon  the  weight  of 
the  evidence,  and  this  without  regard 
to  the  soundness  of  the  proposition 
of  law  announced."  Tyler  lee  Co.  v. 
Tyler  "Water  Co.,  42  Tex.  Civ.  App.  210, 
95  S.  W.  649. 

[d]  Where  the  court  said,  "If  a 
witness  were  to  gb  on  the  stand  and 
swear   that    the    moon   was    made    of 
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green  cheese,  you  would  not  be  com- 
pelled to  believe  that  statement,"  it 
was  held  to  be  reversible  error  be- 
cause "calculated  to  create  the  impres- 
sion upon  the  minds  of  the  jurors  that 
the  court  regarded  the  testimony  of 
the  defense  as  being  as  incredible  as 
the  supposed  testim;ony'  'that  the  moon 
was  made  of  green  cheese.'  "  Slater 
V.  United  States,  1  Okla.  Crim.  275,  98 
Pae.  110. 

[e]  To  say  "the  guilt  of  defendant 
rests  upon  circumstantial  evidence"  is 
error  as  intimating  an  opinion,  though 
evidently  all  the  court  intended  was 
to  say,  that  the  charge  of  guilt  rested 
on  that  kind  of  evidence.  State  v. 
Duffy,  6  Nev.  138. 

[f]  A  general  summary  of  the 
Georgia  cases  will  be  found  in  Kinne- 
brew  V.  State,  80  Ga.  232,  5  S.  E.  56, 
by  Mr.  Chief  Justice  Blechley  on  the 
question  of  when  an  opinion  is  inti- 
mated and  when  not.  See  also  Augus- 
ta-Aiken E.  &  Elec.  Corp.  v.  Sibert,  12 
Ga.  App.  163,  76  S.  E.  1044;  Dyer  v. 
State,  6  Ga.  App.  390,  65  S.  E.  42. 

66.  So  in  Norris  v.  Clinkseales,  47 
S.  C.  488,  513,  25  S.  E.  797,  interpreting 
a  provision  that  "judges  shall  not 
charge  juries  in  respect  to  matters  of 
fact,"  thie  court  says:  "A  judge  vio- 
lates this  provision  when  he  expresses 
in  his  charge  his  own  opinion  upon 
the  force  and  effect  of  the  testimony 
or  of  any  part  of  it,  or  intimates  his 
views  of  the  sufficiency  or  insufiSciency 
of  the  evidence,  in  whole  or  in  part." 

[a]  The  following  language  from 
People  V.  Williams,  17  Cal.  142,  has 
been  frequently  quoted  with  approval 
by  the  courts:  "The  experience  of 
every  lawyer  shows  the  readiness  with 
which  a  jury  frequently  catch  at  inti- 
mations of  the  court,  and  the  great 
deference  which  they  pay  to  the  opin- 
ions and  suggestions  of  the  presiding 
judge,  especially  in  a  closely  balanced 
case,  when  they  can  thus  shift  the 
responsibility  of  a  decision  of  the  issue 
from  themselves  to  the  court.  A  word, 
a  look,  a  tone  may  sometimes,  in  such 
cases,  be  of  great  or  even  controlling 
influence.  A  judge  cannot  be  too  cau- 
tious in  a  criminal  trial  in  avoiding  all 


INSTRUCTIONS 


839 


struing  it,*^  but  he  must  riot  construe  language  used,  when  its  meaning 
is  a  question  of  fa;ct  for  the  jury."^  Rules  of  conduct,  uniform  among 
men,  or  deductions  of  truth  based  upon  general  experience  may  be 
stated,^^  but  the  teachings  of  experience  on  questions  of  fact  have  been 
said  not  to  be  rule^  of  law  which  should  be  given  to  the  jury.'"'  Self 
evident  facts  may  be  charged  upon,'^  and  the  court  may  state  mathe- 
matical deduction^  based  on  the  evidence,^'  of  may  explain  a  rule  as 
to  the  computE^tion  of  interest/^ 

(II.)  Particular  E^ressious  Indicative  of  Court's  Opinion.  —  (A.)  GENEBAiiLY. 
Particular  illustratioiig^  of  words  that  have  been  condemned  as  indicative 
of  the  court's  opinion  are  such  statements  as  that  the  evidencR,  or  a  cer- 
tain circumstance,  is  "entitled  to  great  weight'"*  or  is  " strong, "'°  or  is 


interference  with  the  eonelusiona  of 
the  jury'  upon  the  facts. ' '  See  People 
V.  Hertz,  105  Cal.  660,  39  Pae.  32; 
People  V.  Choynski,  95  Cal.  640,  30 
Pae.  791;  People  v.  Gordon,  88  Cal. 
422,  26  Pae.  502. 

[b]  ' '  A  court  in  charging  a  jury 
should  so  evenly  balance  the  seales  of 
justice  as  not  to  indicate  by  ar  wink, 
look,  shake  of  the'  head,  or  peculiar 
emphasis,  as  tb'  his  notions  as  to  which 
■rfay  the  verdict  should  go.  When  a 
case  is  to  be  subniitted  to  a"  jury  sCt 
all,  it  should  be  impartially  submitted, 
and  if  the'  court  feelrf  that  the"  case  is' 
so  clear  as  to  require  an  indication  from, 
him,  he  should  direct  a  verdict,  aiidl 
then  his'  action  can  be  easily  reviewed' 
in  a  higher  court;  but  if  he'  giveV  a' 
charge  that  look's  fair  on  paper,  but 
which  is  in  fact  distorted  by  his  looks, 
attitudes,  emphasis,  winksj  and  rolling; 
of  the  eyes,  an  unjust  result  is  often 
attained  which  cannot  be  corrected  in 
a  higher  coutt."  Metropolitan  L.  Ins. 
Co.  V.  Howie,  68  Ohio  St.  614]  622,  68' 
N.  E.  4.- 

67.  The  couri;  is  not  forbidden  by 
the  statute  to  construe  a  deed  under 
which  one  party  claims  and  which  the 
other  party  seeks  to  reform  and  to 
charge  the  jury  as  to  its  effects.  Berry 
V.  Clark,   117   Ga.   964,   4.i  S.   E.   824. 

68.  State  v.  Schweitzer,  18  Idaho 
609,  111  Pae.  130. 

69.  State  v.  Means,  95  Me.  364,  50 
Atl.  30,  85  Am.  St.  Eep.  421;  State  v. 
Richards,  85  Me.  252,,  27  Atl.  122;  Mc- 
Clellan  v.  Wheeler,  70  Me.   285. 

[a]  An  instruction  is  not  violative 
of  the  constitutional  provision  w'lich 
"related  to  matters  of  history  and 
pneral  information,  rather .  than  to 
tacts  contained   in   the   trial   record." 


People  V.  Wilson,  23  Cal.  App.  513,  138 
Pae.  971. 

70.  "  The  teachings  of  experience 
may  enter  into  the  arguments  ;/i;  the 
attorneys  oh  the  one  side  claiming  that 
experience  teaches  one  thih^-  and  the 
other  side  asserting  onnther  conclusion, 
but  the  jury,  not  the  court,  is  the 
31  Liter  of  such  contentions."  Pitts- 
burgh, etc.  E.  Co.  V.  O'Connor^  171  Ind. 
686,'  85  N.  E.  969, 

,  71.  "It  was  not  charging  upon  the 
facts  to  state  the  self  apparent  fact 
tha/t  this  ihaohine  was  not  a  peculiarly 
dangerous  one."  Eock  v.  Indian  Or- 
chard Mills,  142  Mass.  522,  8  N".  B. 
401. 

72.'  It  is  not  erroneous  for  the  court 
by  way  of  example  to  calculate  the 
damages  using  certain  tables  in  evi- 
dence where  he  specifically  instructed 
the  jury  that  they  must  not  take  his 
figures  as  correct.  Speight  v.  Seaboard' 
Air  Line  E.  Co.,  161  N.  C.  80,  76  S.  E. 
684. 

73.  Weant  ';.  Southern  Tr,  &  Dep. 
Co.,  112  Md.  463,  .     Atl.  289. 

74.  Fla. — ^T/illiams  v.  Dickenson,  28 
Pla.  90,  9  So.  847.  Ga.— Bourquin  v. 
B^ourquin,  110  Ga.  440,  35  S.  E.  710. 
Neb'.— Se  i  ch  v.  Meyers,  52  ITeb.  70,  71 
N.  W.  10  6. 

[a]  In',tead  of  "full  weight"  the 
court  should  say:  "the  weight  to  which, 
in  their  opinion,  such  testimony  is 
justly  entitled."  Davis  &  Son  v.  Hays, 
89  /  la.  JC3,  8  So.  131. 

75.  Bonner  v.  Hodges,  111  N.  O.  66, 
15  S.  E.  881;  Earp  v.  Edgington,  107 
Tenn.  23,  64  S.  W.  40. 

[a]  It  is  error  to  state  that  certain 
facts  "strongly  indicate"  defendant's 
guilt.  Boyer  v.  State,  93  Tenn.  216, 
23  S.  W.  971. 
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"strong  and  weighty;"""  or  is  "not  strong,  clear  and  convincing,""  or 
is  "worth  but  little."'*  Aside  from  a  situation  wherein  a  directed  ver- 
dict is  proper,'^  it  is  clearly  contrary  to  the  rule  to  say  that  any  par- 
ticular state  of  facts  has  been  established,*"  or  to  tell  the  jury  that  they 
must  believe  certain  testimony.*^ 

(B.)  Use  of  Expression  "Tending  To  Show." — The  use  of  expressions 
such  as  "tends  to  show"  or  "indicates,"  by  the  weight  of  authority 
does  not  amount  to  an  expression  of  opinion,*^  but  there  is  authority  to 


[b]  So  in  state  v.  Asberry,  37  La. 
Ann.  184,  it  was  lield  that  to  say  "the 
evidence  in  this  case  is  short,  clear  and 
to  the  point  and  does  not  leave  much 
room  for  doubt"  is  a  clear  violation 
of  the  spirit  and  intention  of  the 
■whole  law. 

76.  It  was  error  to  refer  to  a  judg- 
ment as  "strong  and  weighty  evi- 
dence," for,  says  the  court,  "strong 
and  weighty  evidence,  although  it  may 
not  be  conclusive,  approximates  to  it 
so  closely,  as  to  leave  little  room  for 
discrimination.  We  regard  the  judg- 
ment .  .  .  merely  as  prima  facie 
evidence."  Cecil  v.  Johnson,  11  B. 
Mon.  (Ky.)  35. 

77.  Jones  v.  Warren,  134  N.  C.  390, 
46  S.  E.  740,  quoting  with  approval 
Cobb  V.  Edwards,  117  N.  C.  244,  23 
S.  B.  241. 

78.  West  V.  Black,  65  Ga.  647. 

79.  See  the  titles  "Trial;"  "Ver- 
dict." 

80.  It  is  contrary  to  the  constitu- 
tional provision  "to  say  what  is  prima 
facie  evidence  unless  made  so  by  law, 
or  to  say  that  any  state  of  facts  is 
sufficient."  Eailway  Co.  v.  Byars,  58 
Ark.  108,  23  S.  W.  583. 

[a]  To  charge  specifically  "in  this 
case  it  was  not  negligence  on  the  part 
of  plaintiff"  to  do  a  specified  act,  is 
"a  clear  invasion  of  the  province  of 
the  jury,  for  that  it  was  for  them,  and 
not  the  court,  to  determine  from  all 
the  facts  and  circumstances  in  the  case 
whether  it  was  or  was  not  negligence 
on  the  part  of  the  plaintiff."  Loof- 
borrow  v.  Utah  Light  &  Power  By.  Co., 
31  Utah  355,  88  Pac.  19. 

81.  An  instruction  "that  they  must 
believe  ail  that  was  said  by  the  de- 
fendants in  the  conversations  proved 
by  the  plaintiff"  is. properly  refused. 
Whether  they  credited  defendants' 
statements  or  thought  them  unworthy 
of   belief   was   a   matter   within   their 
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discretion.     Snith's  Admx.  v.  Northern 
Bank,  1  Mete.  (Ky.)  575, 

82.  It  is  not  error  to  say  there  is 
testimony  "tending  to  show"  a  certain 
state  of  facts.  Cal. — People  v.  Neary, 
104  Cal.  373,  37  Pac.  943;  People  v. 
Giancoli,  74  Cal.  642,  16  Pac.  510; 
Morris  v.  Lachman,  68  Cal.  109,  8  Pae. 
799;  People  v.  Perry,  65  Cal.  568,  4 
Pac.  572;  People  v.  Vasquez,  49  Cal. 
560.  Idaho. — People  v.  Bernard,  2  Idaho 
178,  10  Pac.  30.  la.— State  v.  Baugh- 
man.  111  Iowa  71,  82  N.  W.  452,  dU- 
tinguisMng  State  v.  Borland,  103  la. 
168,  72  N.  W.  492;  State  v.  Donovan, 
61  Iowa  369,  16  N.  W.  206.  N.  C. 
Lewis  V.  Norfolk,  etc.  E.  Co.,  132  N. 
C.  382,  43  S.  E.  919;  Savage  v.  Davis, 
131  N.  C.  159,  42  S.  E.  571.  Ore. 
Smitson  v.  Southern  Pac.  Co.,  37  Ore. 
74,  60  Pac.  907;  Coos  Bay  E.  Co.  v. 
Siglin,  34  Ore.  80,  53  Pac.  504;  State 
V.  Brown,  28  Ore.  147,  41  Pac.  1042. 
See  State  v.  Watson,  47  Ore.  543,  85 
Pac.  336.  Va.— Michie  v.  Cochran,  93 
Va.  641,  25  S.  E.  884.  Wis.— Barlow 
V.  Poster,  149  Wis.  613,  136  N.  W.  822. 

[a]  In  Hogue  v.  State,  93  Ark.  316, 
124  S.  W.  783,  130  S.  W.  167,  it  is 
held  that  the  expression  ' '  circumstances 
which  tend  to  establish  defendant's 
guilt,"  is  not  an  instruction  on  the 
weight  of  the  evidence.  Tend  means 
"to  move  in  a  certain  direction;  to 
be  directed,  as  to  any  end,  object  or 
purpose;  to  aim;  to  have  or  give  lean- 
ing; to  exert  activity;  to  influence;  to 
serve  as  a  means;  to  contribute." 
Therefore  "to  say  that  a  circumstance 
tends  to  prove  the  issue  is  no  more 
than  saying  that  it  may  be  considered 
for  the  purpose  of  determining  the 
issue."  To  the  same  effect  are  Smith 
V.  State,  142  Ind.  288,  41  N.  E.  595, 
and  White  v.  State,  153  Ind.  689,  54 
N.  E.  763. 

[b]  There  is  no  objection  to  say- 
ing the  evidence  "tends  to  show"  but 
"the  final   determination  must  in  the 
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the  contrary ,^^  and  it  has  been  held  that  where  the  expression  is  quali- 
fied by  the  word  "some"  it  is  a  charge  on  the  weight,'*  though  even 
this  has  been  upheld  as  proper.*^ 

(C.)  Stating  There  Is  no  Evidence  or  Dispute.  —  If  there  is  no  evi- 
dence the  judge  may  so  state'°  and  he  may  state  uncontroverted,  un- 
disputed or  admitted  facts, '^  for  in  such  case  the  question  frequently 
becomes  one  of  law  calling  for  a  direction  of  the  verdict,*'  though  it  has 


same  connection  be  left  to  the  jury." 
Hayes  v.  Homer,  36  Mich.  374,  explain- 
ing Blackwood  «.  Brown,  32  Mich.  104; 
Perrott  v.  Shearer,  17  Mich.  48,  and 
followed  in  Davis  v.  Gerber,  69  Mich. 
246,  37  N.  W.  281;  Campau  v.  Langley, 
39  Mieh.  451,  33  Am.  Eep.  414. 

[e]  "Instructions  that  evidence  'is 
sufficient  to  show,'  or  'has  a  tendency 
to  show,'  or  'is  enough  to  show,'  or 
'is  prima  facie  evidence  of,'  are  not 
to  be  understood  as  meaning  that  there 
is  a  presumption  of  fact,  but  that 
the  jury  are  at  liberty  to  draw  the 
inference  from  them.  Commonwealth 
V.  Clifford,  145  Mass.  97;  Commonwealth 
V.  Keenan,  148  Mass.  470."  Carmody 
V.  Boston  Gas  Light  Co.,  162  Mass.  539, 
89  N.  E.  184. 

[d]  Indicating. — "This  would  be  a 
circumstance  to  be  considered  by  you, 
indicating  that,"  etc.,  is  not  in  viola- 
tion of  the  prohibition.  As  used  in  the 
instruction  the  word  "indicating" 
would  be  understood  by  the  jury  as 
"tending  to  show"  a  certain  result. 
State  V.  Loveless,  17  Nev.  424,  30  Pac. 
1080. 

83.  To  say  that  certain  evidence 
"tends"  to  prove  the  existence  of  a 
certain  state  of  facts  is  condemned  as 
being  a  charge  on  the  evidence,  and 
as  being  confusing  to  the  ordinary 
juror.  See  Junction  City  v.  Blades,  1 
Kan.  App.  85,  41  Pac.  677. 

84.  So  in  State  v.  Baughman,  111 
Iowa  71,  82  N.  W.  452,  the  court  in 
upholding  the  use  of  the  expression 
carefully  distinguishes  the  cases  of 
State  V.  Dorland,  103  Iowa  168,  72  N. 
W.  492,  and  State  v.  Donovan,  61  Iowa 
369,  16  N.  W.  206,  as  being  eases  in 
which  the  word  "some"'  was  added, 
thereby  conveying  an  intimation  of  the 
court's  view  on  the  quantity  and 
weight  of  the  evidence. 

85.  To  say  "there  being  some  evi- 
dence tending  to  show"  is  not  ob- 
jectionable as  being  an  opinion  on  the 
weight  of  the  evidence.  That  the  jury 
are  the  judges  of  the  weight  and  effect 


of  evidence  "is  not  an  open  question; 
but  it  is  equally  the  province  of  the 
court  in  giving  an  instruction,  to  judge 
whether  there  is  any  evidence  on  which 
to  base  it. ' '  Michie  v.  Cochran,  93  Va. 
641,  25  S.  E.  884. 

[a]  In  Huntington  Light,  etc.  Co.  V. 
Beaver,  37  Ind.  App.  4,  73  N.  E.  1002, 
an  instruction  of  this  kind  was  upheld 
where  the  jury  could  not  have  been 
misled,  they  having  been  told  in  the 
next  instruction  "If  you  find  that  fact 
to  be  proved," 

86.  People  v.  Sternberg,  111  Cal.  3, 
43  Pac.  198;  People  v.  Dick,  34  Cal. 
663;  People  v.  King,  27  Cal.  507,  87 
Am.  Dec.  95. 

[a]  "By  express  provision  of  stat- 
ute (Pub.  Sts.,  c.  153,  §5)  the  court 
may  state  the  testimony;  and  if  there 
is  no  direct  testimony  upon  the  point 
in  issue,  the  court  may  so  state  to  the 
jury."  Maynard  v.  Tyler,  168  Mass. 
107,  46  N.  E.  413. 

87.  Truxton  v.  Tait  &  Slagle  Co.,  1 
Penne.  (Del.)  483,  42  Atl.  431,  78  Am. 
St.  Eep.  81;  Harvey  v.  Dodge,  73  Me. 
316;  McLlellan  v.  Wheeler,  70  Me.  285. 

[a]  May  charge  that  there  is  "no 
dispute"  of  a  certain  fact.  Greer  v. 
Eaney,  120  Ga.  290,  47  S.  E.  939. 

[b]  To  say  that  certain  testimony 
"tended  to  show"  a  certain  state  of 
facts  is  not  error  where  there  was  no 
dispute  as  to  such  facts.  State  v.  Wat- 
son, 47  Ore.  543,  85  Pac.  336. 

[c]  "It  is  always  within  the  prov- 
ince of  the  court,  in  charging  the  jury, 
to  state  as  uncontroverted  facts  cir- 
cumstances which,  upon  the  pleadings 
and  the  evidence,  although  material, 
are  not  in  dispute,  and  to  state  what 
rule  of  law  it  will  be  proper  for  the 
jury  to  apply,  if,  in  connection  with 
such  admitted  facts,  they  shall  find 
other  facts  from  the  evidence.  Such 
a  course  is  not  charging  upon  the  facts 
in  the  sense  of  the  statute."  McGuire 
V.  Lawrence  Mfg.  Co.,  156  Mass.  324, 
31  N.  E.  3. 

88.  See  the  titles  "Trial;"   "Ver- 
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been  said  that  the  bettei'  practice  is  to  allo'W'  the  jury  to  determine 
whether  any  issuable  fact  is  uncontradicted  or  undisputed.^^ 

(III.)  Analyzing  Evidence.  —  The  judge  may  analyze,  compare  and  ex- 
plain the  evidence,'"  stating  it  either  affirtoativeiy  or  interrdgative'ly."^ 
While  the  exact  langua'ge  of  witnesses  need  not  be  given,  it  is  said  to 
be  better  practice  to  do  s6.'^  It  appears  that  the  judgfe  has  the  fight 
not  only  to  repeat  the  testimony,  either  orally  or  from  notes,'^  but  at 
the  same  time  he  may  arrange  i-t  in-  its  logical  order  groupiiQg  it  with 


diet,"  and  Ga-tely  v.  Campbell,  124  Cal. 
520,  57  Pac.  567;  Jones'  t).  ChaMa'nt' 
(Cal.),  31  Pac.  257;  State  v.  JabksOn, 
42  Kan.  384,  22  Pac.  427. 

[a]  "It  is  not  etfor  to' chSi'ge' tlie 
jury  that  if-  thtey  believed  a  single'  tin- 
contradicted  witness'  the  caS6  is  made, 
out,  and  where  there  is  no  conflict  of 
evidence  the  judge  should  direct  the 
verdict  to  be  entered,  if  the  jury  be- 
lieve it.  This  is  no  expreSMon  of 
opinion  on.  ^e  evidence."  Lovg  v. 
Gre^g,  .117  N.  C.  467,  23  S.  E,  3Si2, 
citing  Purifoy  v.  Richmond  &  D.  E.  Co., 
108  N.  O.  100,  12  S.  E.  741;  Chemical 
Co.  V.  Johnsoi,  101  N:  C.  223,  7  S.  E. 
770;  State,  ea;  reZ.  Harinotf  17'.  Grizzard, 
89  N.  C.  115.  See  Gately  v.  Campbell, 
124  Cal.  520,  57  Pac.  567;  and  infra, 
VI,  H,  3,  b. 

Pd]  Where  certain'  facts  are  ad- 
mitted by  the  answer  it  is  proper  ,to 
charge  the  jury  that  they  should  find 
those  facts'  in  plaintiff's  favor)  Blood 
V.  Light,  31  Ca,!.  115. 

[c]  Cohielusively  established  facts' 
should  not  be  left  to  the  jury.  Denver 
V.  Muiray,  18  Colo.  App.  142,  70  Pac. 
440. 

89.  So  held  in  Scott  v.  Valdosta,  M. 
&  W.  E.  Co.,  13  Ga.  App.  65,  78  S.  E. 
784.  But  the  court  fully  recognizes 
the  trial  judge's  right,  "in  his  dis- 
cretion and  at  his  peril"  to  state  that 
facts  at'e  admitted  or'  wholly  undis- 
puted. He  cannot  be  required  so  to 
state,  on  request. 

90.  Hamlin  v.  Treat,  87' Me.  310,  32 
Atl.  909;  York  v.  Maipe  Cent,  E.  Co., 
84  Me.  117,  24  Atl.  79,0,  18,  If.  E.  A. 
60.  See  also  State  v.  Day,  79  Me:  120, 
8  Atl.  544. 

[a]  '.'It  is  within  the  legitimate 
scope  of  his  province  to  point. out  fair- 
ly and  direct  the  atterrticfn  of  the  jury 
to  discrepancies  in  the  testimony  of 
witnesses,  or  to  the  omission-  of  mate'"- 
rial  facts'  which  may  .justly  lessen-  or 
destroy  th«  force  or  effect  of  their  evi- 
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dence.  This'  may  not  uhfrequently  be 
as  necessary  to  the  protection  of  the 
innocent  as  to  the  punishment  of  the 
guilty.  AKd  tke  right  to  'state  the 
evidence,'  if  restricted  to  n'arrow  lim- 
its, would  be  of  no  material  use." 
Hughes  «.  State,  8  Humph.  (Tenn.)  75. 

91.  State  V.  Means,  95  Me.  364,  50 
Atl.  30,  85  Am.  St.  Eep.  421.  See  Mc- 
Lairi  V.  Com.,  99  Pa.  86,  100. 

[a]  Interrogatory  form  upheld  aS 
not  being  chaTg'e  expressing  opinion. 
State  V.  Day,  79  Me.  120,  8  Atl.  544; 
State  v.^^mith,  65  Me.  257. 

92;  The'  sSfe  -Wky  is  to  recite  the 
language  of  the  witness  as  taken  down 
by  the  reporter  or  in  the  judge's  note. 
But  merely  stating  the  substance  is  not 
of  itself  ground  for  reversal.  People 
V.  I?oyell,  48  Cal.  85.  See  also  People 
V.  Perry,  65  Cal.  568,  4  Pac.  572. 

[a]  Substance  of  Testimony: — "In 
this  case,  the  judge  undertook  to  state' 
to  the  jui-y  the  substance  of  the 
prosecuting  witness's  testimony,  which 
is  a  very  dangerous  thing  to  db;  for 
it  is  essentially  the  province  of  the 
jury  to  decide  -what  the  substance  of 
the  prosecuting  witness's  testimoiiy 
was.  Selecting  what  eonstitutek  the 
substaiice'  of  a  -Witness's  testimony  is 
to  a  greater  of  less  extent  a  matter 
of  opinion,  and  the  jurors  and  the 
judge  may  have  held  widely  different 
views  as  to  what  the  substance  of  the 
prosecuting  witness's  testimony  really 
vriis  in  the  case."  People  v.  Gordon, 
88  Cal.  422,  26  Pac.  502.  See  also  Peo-^ 
pie  V.  Choynski,  95  Cal.  640,  30  Pac. 
791., 

93.  Woody  ».  Dean,  24  S.  O.  499, 
505, 

[a]  The  court  may  "for  the  purpose 
of  refreshing  the  memory  of  the  jury, 
inform  them  wTiat  facts  the  different 
■witnesses  have  deposed  to,  leaving  them 
to  judge  of  the  truth  thereof,  and  to 
draw  their  deductions  therefrom." 
Tyrus  v.  Kansas  City,  etc.  B.  Co.,  114 


INSTRUCTIONS 


843 


reference  to  the  several  issues  of  fact,'*  and  having  done  so  niay,  in 
some  jurisdictions,  tell  the  jury  what  their  verdict  may  be  if  they  shall 
find  certain  facts  to  exist."^  The  judge  may  call  the  attention  of  the 
jury  to  the  evidence  applicable  to  the  questions  of  law  or  fact,'®  and 
may  state  the  issues,  theories,'"  claims,'*  and  contentions  of  the  parties," 
referring  to  the  lines  of  evidence  upon  which  each  relies.'^ 

(IV.)    tJnfalr  Statement  and  Misstatement. —  The     evidence     must     be 
stated  fairly,^  and  not  argUmentatively.^    So  if  a  summary  be  given  of 


Tenn.  579,  86  S.  W.  1074,  quoting  -with 
approval  from  Ivey  v.  Hodges,  4 
HuniphL   (Tenn.)    154. 

9i.  Benedict  v.  Rose,  16  S.  C.  629, 
630;  State  v.  White,  15  S.  C.  381,  392; 
Bedding  v.  South  Carolina  B.  Co.,  5 
S.  C.  67;  State  v.  Green,  5  S.  G.  65. 

[a]  "In  stating  the  testimony,  it 
is  not  necessary,  under  the  statute,  to 
take  the  witnesses  one  by  one,  and 
give  the  words  of  each  separately,  but 
they  may  be  grouped  and  the  substance 
of  the  testimony  of  a  group  of  wit- 
nesses may  be  given,  provided  it  is 
fairly  done."  Maynard  v.  Tyler,  168 
Mass;  107,  46  N.  E.  413. 

95.  See  infra,  VT,  H,  3,  b. 

96.  State  ?;.  White,  15  S.  C.  381,  392. 

97.  Jarman  v.  Kea,  137  Gal.  339,  70 
Pac.  216;  People  v.  Worden,  113  Cal. 
569,  45  Pae.  844;  People  v.  Hitchcock, 
104  Cal.  482,  38  Pac.  198;  Haines  v. 
Goodlander,  73  Kan.  183,  84  Pac.  986. 
Compare  supra,  VI,  C. 

[a]  Distinction  between  stating  the 
position  taken  by  one  of  the  parties 
from  a  statement  of  a  fact  as  proved. 
For  instruction  held  not  open  to  criti- 
cism, see  Cooper  v.  Denver,  etc.  E.  Co., 
11  Utah  46,  39  Pac.  478. 

[b]  Instructions  held  erroneous  as 
expressing  the  opinion  of  the  court  that 
an  issue  was  settled,  see  Hawley  v. 
Corey,  9  Utah  175,  33  Pac.  695. 

98.  Recitals  of  the  respective  claims 
of  the  parties  are  not  improper  "when 

'fairly  made  for  the  purpose  only  of 
making  a  proper  application  of  the  law 
arising  in  the  case,  and  the  jury  are 
left  as  the  unbiased  triers  of  the  is- 
sues of  fact  in  the  case."  Mimms  v. 
State,  16  Ohio  St.  221,  234. 

99.  Nashville,  etc.  E.  Co.  v.  Nor- 
man, 108  Tenn.  324,  67  S.  W.  479;  M'c- 
Elya  V.  Hill,  105  Tenn.  319,  59  S.  W. 
1025. 

[a]  So  while  "somewhat  unhappily 
expressed"  it  was  not  reversible  error 
for  the  court  to  charge  that  the  plain- 


tiff had  sued  the  defendant  ' '  to  recover 
damages  on  account  of  loss  he  sustained 
by  the  deceitful  conduct  of  his  agent, 
the'  defendant."  This  does'  not  amount 
to  an  expression  of  opinion  as  to  the 
vital  questions  of  agency  and  deceit. 
Brinson  v.  Exley,  122  Ga.  8,  49  S.  B. 
810. 

[b]  "The  use  of  the  expression  'it 
is  contended,'  or  similar  phrases,  will 
not  in  all  eases  have  the  effect  to  re- 
lieve a  charge  detailing  the  evidence 
of  a  particular  witness  or  witnesses 
from  an  objection  that  it  amounts  to 
an  expression  or  intimation  of  opin- 
ion." Nelsbn  ».  State,  124  Ga.  8,  52 
S.  E.  20,  citing  Smith  v.  Hazlehurst,  122 
Ga.  786,  50  S.  E.  917.     See  also  Eouse 

V.  State,  2  Ga.  App.  184,  58  S'.  E.  416. 

1.  Haines  v.  Goodlander,  73  Kan. 
183,  84  Pac.  986. 

2.  People  V.  Hertz,  105  Cal.  660,  39 
Pac.  32;  People  v.  Choynski,  95  Cal; 
640,  30  Pac.  791;  Morris  v.  Lachman, 
68  Cal.  109,  8  Pac.  799;  Cox-  v.  State, 
32  Ga.  315;  Wright  v.  Central  E.  & 
Bkg.   Co.,   16   Ga.   38.     Compare  supra, 

VI,  H,  1,  c,  (I). 

[a]  There  is  no  unfairness  in  stat- 
ing that  certain  facts  have  been  testi- 
fied to  "by  a  great  many  witnesses" 
while  "nobody  has  testified  to  the 
contrary"  where  the  record  shows  a 
great  many  witnesses  on  the  one  hand 
and  no  testimony  on  the  other.  May- 
nard V.  Tyler,  168  Mass.  107,  46  N.  E. 
413. 

[b]  To  sum  up  in  a  general  way, 
and  then  to  again  sum  up  adopting  the 
words  of  the  district  attorney  is  un- 
fair and  is  grounds  for  reversal.  State 
V.  McDowell,  129  N.  C.  523,  39  S.  E. 
840. 

3.  Cal.— People  v.  Hertz,  105  Cal. 
660,  39  Pac.  32;  People  v.  Choynski,  95 
Gal.  640,  30  Pac.  791;  Morris  v.  Lach- 
man,. 68  Cal.  109,  8  Pac.  799.  Idaho. 
State  V.  Marren,  17  Idaho  766,  107  Pac. 
993.     Ohio.— Washington  Mut.  Ins.  Co. 
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one  side's  evidence  it  should  be  given  of  tlie  other's,*  The  evidence 
must  be  stated  eorfeetly.®  If  hoivever  the  statement  be  fairly  made  it 
is  not  necessary  to  state  every  material  f  act.^  In  other  words,  an  inad- 
vertent misstatement  of  facts  will  not  be  adjudged  an  expression  of 
opinion.' 

(V.)  Informing  Jury  That  They  Are  Sole  Judges. —  Some  statutes  pro- 
vide that  the  jury  must  be  directly  charged  that  it  is  the  exclusive 
judge  of  questions  of  fact.*  Even  where  the  statute  does  not  require 
it,  such  an  iiistrtietion  may  be  given  if  fairly  applied  to  all  the  instruc- 
tions in  the  case.' 

6.  Duty  of  Court  To  Exercise  Power  of  Comment.  —  At  common 
law,  and  generally,  the  right  of  the  court  to  comment  upon  or  state  the 
evidence  is  considered  one  to  be  exercised  at  his  discretion,^"  rather  than 
an  absolute  duty  devolving  upon  him,^^  but  in  some  cases  this  right 


v.    Merchants',    eto.    Ins.    Co.,    5    Ohio 
St.  450,  482.     Terni. — Persons  v.  State, 
90  Tenn.  291,  16  S.  W.  726. 
Compare  supra,  VI,  H,  1,  e,  (I). 

[a]  It  is  error  for  the  court  to  re- 
peat the  substance  of  the  testimony  of 
the  state's  witnesses  as  detailed  from 
the  stand,  and  submit  it  with  the  argu- 
mentative deductions  drawn  therefrom 
by  the  state 's  counsel.  Thomas  v.  State, 
95  Ga.  484,  22  S.  E.  315. 

[b]  The  court  cannot  argue  to  the 
jury  the  relative  importance  of  evi- 
dence, except  as  that  is  settled  by  some 
*ule  of  law.  People  v.  Verenesenec- 
kockockhoff,  129  Cal.  497,  58  Pac.  156, 
62  Pac.  111. 

4.  The  court  need  not  summarize, 
but  may  do  so,  and  if  a  summary  of 
the  evidence  favorable  to  the  state  be 
given  in  a  criminal  ease  it  is  reversible 
error  not  to  give  a  like  summary  of 
the  defendant's  evidence.  Moon  v. 
State,  12  Ga.-App.  614,  77  S.  E.  1088. 
Compare  supra,  VI,  H,  1,  c,  (I). 

5.  Hughes  V.  Kerr,  26  Colo.  App.  162, 
141  Pac.  519. 

Effect  of  misstatement,  see  infra, 
VI,  H,  1,  h. 

6.  Cox  V.  State,  32  Ga.  515;  Wright 
V.   Central  E.   &  Bkg.  Co.,   16  Ga.   38. 

7.  Grows  V.  Maine  Cent.  E.  Co.,  69 
Me.  412.  See  Jameson  v.  Weld,  93  Me. 
345,  45  Atl.'  299. 

8.  Oal.— Code  Civ.  Proc,  §608.  Such 
an  instruction  is  not  necessary  in  a 
criminal  case.  People  v.  Boggs,  20 
Cal.  432.  S.  D.— Code  Crim.  Proc, 
§385.  Utah.— 'Comp.  Laws,  1907,  §§3147, 
4845. 

[a]  Instructions  Held  Sufficient 
Compliance    With    Beauirement. — "If 
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you  are  satisfied  this  testimony  is  true, 
you  can  find  a  verdict  in  favor  of  the 
defendant;  if  not,  you  will  find  for 
such  damages  as  you  shall  think  proper 
to  allow. ' '  Gately  v.  Campbell,  124  Gal. 
520,  57  Pac.  567,  following  Jones  v. 
Chalfant  (Cal.),  31  Pac.  257,  where  an 
instruction  was  upheld  which  read: 
"If  these  facts  all  appear  in  your 
minds  as  I  have  stated  them,  then 
your   verdict   will  be   for  defendant." 

9.  People  V.  Chadwick,  143  Cal.  116, 
126,  76  Pac.  884. 

10.  Cullum  V.  Colwell,  85  Conn.  459, 
83  Atl.  695,  citiMg  Joyce  v.  Joyce,  80 
Conn.  88,  67  Atl.  374;  Virgie  v.  Stetson, 
73  Me.  452,  464;  MoLlellan  v.  Wheeler, 
70  Me.  285. 

[a]  "It  must  be  left  to  the  discre- 
tion of  the  judge  in  every  case  to  dis- 
cuss the  evidence  and  analyze  it  as 
bearing  upon  the  issues  of  fact  which 
the  jury  are  to  determine  or  to  confine 
himself  only  to  a  statment  of  the  legal 
propositions  which  are  applicable  to 
those  issues,  leaving  the  jury  to  find 
the  facts  and  apply  these  principles 
for  themselves.  Some  cases  require  one 
mode  of  treatment,  and  others  the 
other."  State  v.  Quigley,  26  E.  I.  263, 
58  Atl.  905,  67  L.  E.  A.  322.  See  also 
Desautelle  v.  Nasonville  Woolen  Co., 
28  E.  I.  261,  66  Atl.  579. 

11.  Battschinger  v.  Eobinson,  83  N. 
J.  L.  739,  85  Atl.  317;  Morgan  v.  State, 
48  Ohio  St.  371,  27  N.  B.  710. 

[a]  The  court  is  under  no  obliga- 
tion to  state  the  evidence.  Hughes  v. 
State,  8  Humph.  (Tenn.)  75;  Ivey  v. 
Hodges,  4  Humph.  (Tenn.)  154;  Lan- 
num  V.  Brooks,  4  Hayw.   (Tenn.)   121. 

[b]  "It  was  not  the  duty  of  the 
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should  be  regarded  by  the  court  as  a  duty/^  especially  where  the  case 
is  a  complicated  one.^^  Clearly  a  party  cannot  complain  that  the  sum- 
mary of  the  evidence  was  not  sufficiently  full  where  no  request  was 
made  for  a  more  elaborate  statement.^* 

f .     Where  Comment  or  Statement  Is  Not  Permitte'd.  —  (I.)   General 
Principles.  —  Where  the  judge  is  prohibited  from  stating  or  making  any 
comment  whatever  upon  the  evidence,^^  he  must  base  his  instructions 
upon  a  hypothetical  statements  of  facts.^°    He  must  not  comment  to 


judges  to  deal  with  particular  facts 
any  further  than  seemed  to  them  neces- 
sary properly  to  present  the  issues  in 
the  case."  Com.  v.  Min  Sing,  202  Mass. 
121,  132,  88  N.  E.  918. 

12.  TJ.  S.— Nudd  V.  Burrows,  91  IT. 
S.  426,  23  L.  ed.  286.  Ohio.— Abram's 
Lessee  v.  Will,  6  Ohio  164.  Wis. — Horr 
17.  C.  W.  Howard  Co.,  126  Wis.  160,  105 
N.  W.  668. 

[a]  He  should  give  the  jury  the 
benefit  (1)  of  his  experience  and  judg- 
ment (State  V.  Smith,  12  Eieh.  L.  [S. 
C]  430,  439;  State  v.  Bennett,  2  Tread. 
Const.  [S.  C]  692;  State  v.  Casados, 
1  Nott  &  McC.  [S.  C]  91),  (2)  and 
should  in  some  cases  state  his  opinion. 
Kilpatrick  v.  Com.,  31  Pa.  198.  See 
also  McGonigal  v.  Pittsburgh  Eys.  Co., 
243  Pa.  47,  89  Atl.  805;  Berry  v.  Pitts- 
burgh Eys.  Co.,  55  Pa.  Super.  289. 

[b]  "How  this  duty  shall  be  per- 
formed depends  in  every  case  upon  the 
discretion  of  the  judge. ' '  Nudd  v.  Bur- 
tows,  91  U.  S.  426,  439,  23  L.  ed. 
286. 

13.  See  Smith  v.  Gray,  19  App.  Div. 
262,  46  N.  Y.  Supp.  180,  judgment 
afflrmed,  162  N.  Y.  643,  57  N.  E.  1124. 

14.  State  V.  Colvin,  24  S.  D.  567, 
124  N.  W.  749.  See  Benson  v.  Altoona 
&  L.  Val.  Elec.  Ey.  Co.,  228  Pa.  290, 
77  Atl.  492. 

[a]  In  the  absence  of  a  specific  ob- 
jection by  counsel  showing  wherein 
further  discussion  or  presentation  of 
the  facts  is  necessary  no  reversal  can 
be  had  merely  because  the  trial  -  court 
failed  to  "marshall,  analyze,  discuss 
and  present  the  evidence  to  the  jury 
fairly  and  comprehensively."  People 
V.  Poulin,  207  N.  Y.  73,  100  N.  E.  593, 
explaining  the  language  of  Judge  Peck- 
ham  in  People  v.  Panning,  131  N.  Y. 
659,  663,  30  N.  E.  569,  570,  as  going 
no  further  than  to  justify  "the  action 
of  the  trial  judge  in  assisting  the  jury 
to  deal  with  the  facts  intelligently." 

15.  See  supra,  VI,  H,  1,  b. 


16.    South    Carolina. — Const.,     1905, 
art.  V,  §26.     "Judges  shall  not  charge 
juries  in   respect   to  matters  of   fact" 
but  "shall  declare  the  law."    In  Nor- 
ris    V.    Clinkscales,   47    S.    C.   488,   523, 
25  S.  E.  797,  after  an  elaborate  review 
of  the  whole  practice  both  at  common 
law  and  as  it  existed  in  South  Carolina 
prior    to    the    adoption    of   this   consti- 
tution the  court  holds  that  the  chang- 
ing of  the  language  from  that  of  the 
prior  constitution   (1868,  art.  VI,   §26)- 
wherein  the  final  clause  read  "but  may 
state    the    testimony    and    declare    the 
law,"  shows  that  the  duty  to  charge 
on  the  law  is  now  imperative,  and. con- 
tinues:   "To  require  that  they  do  so, 
and   to    forbid   them   to    establish    the 
law  they  must  declare  upon  any  founda- 
tion, is  to  require  the  impossible.     We 
have   shown  by  the  highest   authority 
that   such  a  foundation    is    absolutely 
necessary.     Formerly  it  was  furnished 
either  by  a  statement  of  actual  facts 
in  evidence  or  by  a  statement  of  hypo- 
thetical facts;   now  it  must  be  found 
solely  in  the  latter — a   supposed   state 
of  facts.     We,  therefore,  conclude  and 
hold  that,  as  it  would  be  impossible  to 
declare   the   law   applicable   to   a   case 
on   trial   without   connecting   the  legal 
principles  involved  with  some  state  of 
facts,  actual  or  hypothetical,  it  was  the 
intention   of   the   framers   of  the   new 
constitution,  in  amending  sec.  26,  art. 
IV.,   that  the   trial  judge  in  charging 
the  law  of  the  case  should  lay  before 
the  jury  that  law  as  applicable  to   a 
supposed   state   of  facts;    but   that   in 
so  doing  he  should  carefully  avoid  re- 
peating the   evidence   on  the   facts  at 
issue,  making  no  statement  of  the  tes- 
timony,   either   in   whole   or    in    part. 
We    are    clearly    of    the    opinion    that 
under   section   26,   as  it   now  reads,   a 
Judge   may,   in   declaring  the  law  ap- 
plicable to  the  case,  base  that  laW  upon 
hypothetical    findings    of    fact   by   the 
I  jury,   and   instruct   the   jury   that,   if 

Vol.  xm 


846 


INSTRUCTIONS 


the  slightest  extent,"  though  it  has  been  held  he  may  state  there  is  a 
conflict  in  the  eyidence.^*  Even  a  statement  of  the  facts  in  an  inter- 
rogative form  is  forbidden,"  and  the  court  must  not  state  what  the 
testimony  of  a  witness  was,^°  even  at  the  jury's  request. ^^  But  a  mere 
statement  of  the  nature  of  the  action  is  not  objectionable.^^  Where 
comment  on  the  evidence  is  absolutely  prohibited  the  court  mpst  refuse 


they  believe  so  and  so,  from  the  evi- 
dence they  have  heard,  then  such  and 
Buch  will  he  the  legal  result.  In  so 
doing,  if  he  be  careful  not  to  repeat 
any  T)f  the  testimony,  nor  to  intimate, 
directly  or  indirectly,  what  is  in  evi- 
dence, he  will  be  chargeable  neitjier 
with  stating  the  testimony  nor  with 
charging  in  respect  to  matters  of 
fact."  See  also  Bellamy  v.  Conway, 
■etc.  Co.,  82  S.  0.  i56',  .67  S.  E.  .545; 
Ballentine  v.  Hammond,  68  S.  C.  153, 
46  S.  E.  1000;  Kirby  v.  Southern  Ey., 
63  S.  C.  494,  41  S.  E.  765;  State  v. 
Aughtry,  49  S.  C.  285,  26  S.  E.  619,  27 
S.   E.   199. 

[a]  To  merely  state  to  the  jury 
that  if  they  believe  certain  facts  have 
been  established,  they  shall  find  a  cer- 
tain verdict  does  not  violate  the  stat- 
ute. State  V.  Mitchell,  41  La.  Ann.  1073, 
6  So.  785,  distingwisMng  State  v.  Al- 
phonse,  34  La.'  Ann.  9;  State  v.  Wash- 
ington, 30  La.  Ann.  49;  State  u.  Sw^ayze, 
30  La.  Ann.  1323,  as  being  cases  in 
which  certain  facts  were  referred  to 
as  proved  or  as  being  of  material  im- 
portance, "thus  violating  the  letter  as 
well  as  the  spirit  of  the  inhibition." 

[b^  "It  is  not  error  for  the  court 
to  give  a  specific  instruction  in  a  hypo- 
thetical form  covering  the  various 
phases  of  the  evidence  adduced." 
Thompson  v.  Southern  Lumber  Co.,  104 
Ark.  196,  148  S.  W.  537,  citing  Taylor 
V.  MeClintock,  87  Ark.  248,  112  S.  W. 
405;  St.  Louis  &  8.  F.  E.  Co.  v.  Crab- 
tree,  69  Ark.  134,  62  S.  W.  64. 

[c]  "Our  constitution  evidently  in- 
tends that  the  judge  shall  make  no 
reference  to  the  testimony  for  the  pur- 
pose of  informing  the  jury  what  it 
proves  or  does  not  prove,  but  shall 
content  himself  with  declaring  the 
law;  for,  after  the  ijihibition  in  re- 
gard to  his  commenting  upon  the  facts, 
this  negative  proposition  occurs,  'but 
shall  declare  the  law.'  This  need  not 
hamper  the  judge  or  embarrass  him  in 
giving  the  jury  the  law  applicable  to 
the  case.  He  may  state  to  the  jury, 
'If   you   find   from   the    evidence   that 
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such  a  state  of  facts  exists  tlje  law  is 
as  follows,'  etc.;  or,  'If  you  find  that 
such  a  state  of  facts  is  conclusively 
proven,  the  law  is  as  follows,'  etc. 
But  to  tell  the  jury  there  is  no  dis- 
pute in  the  testimony  on  a  certain 
point,  or  that  anything  is  conclusively 
proven,  is  going  too  far."  Bardwell  v. 
Ziegler,  3  Wash.  34,  28  Pac.  360.  See 
also  In  re  Westlake  Ave.,  60  Wash.  549, 
111  Pac.  780. 

1-7.  "It  is  not  the  quantum  of  any 
particular  comment,  but  all  comment 
whatever,  that  is  inhibited  by  the  con- 
stitution." State  V.  Walters,  7  Wash. 
246,  34  Pac.  938. 

[a]  In  Pickett  v.  Southern  E.  Co., 
69  S.  C.  445,'  48  S.  E.  466,  it  seems 
conceded  th^t  to  merely  state  "you 
have  the  testimony  as  to  that,"  is 
erroneous  but  reversjal  was  refuged  as 
being  non-prejudicial. 

18.  Wilson  V.  Moss,  79  S.  C.  120,  60 
S.    E.    313. 

19.  Burnett  v.  Crawford,  50  S.  C. 
161,  27  S.  E.  645,  following  State  »* 
Stello,  49  S.  C.  488,  27  S.  E.  659. 

20.  Southern  E.  Co.  v.  Kendriokj  40 
Miss.  374,  90  Am.  Dec.  332. 

21.  State  V.  Hyde,  20  Wash.  234,  55 
Pac.  49. 

22.  Merely  stating  to  the  jury, 
"This  is  an  action  to  recover  money 
lost  at  gaming,"  is  not  a  comment  on 
the  evidence.  Crowley  v.  Taylor,  49 
Wash.  511,  95  Pac.  1016. 

[a]  To  say  that  plaintiff  is  "seek- 
ing to  recover  damages  sutfered  by  him 
by  reason  of  a  breach  of  covenant,"  is. 
a  mere  introductory  remark  for  the 
purpose  of  stating  the  nature  of  the 
action,  and  is  ijot  a  wrongful  comment. 
Munson  v.  Johnson,  80  Wash.  628,  142 
Pac.  18. 

Stating  the  issues,  see  sv/pra,  VI,  C, 
2;  and  infra,  VI,  H,  1,  f,  (II). 

[b]  In  a  Case  of  This  Kind.— (1) 
In  an  action  f-or  enticing  away  plain- 
tiff's servant  the  use  of  such  expres- 
sions as  "in  a  case  of  this  kind,  en- 
ticement is  the  inducement,"  is  not  ob- 
jectionable as  intimating  that  the  judge 
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a  request  which  violates  the  rule,^'  hut  it  seems  that  one  who  requests 
a  charge  waives  the  right  to  assert  that  it  contravenes  the  rule.^*  It 
is  not  error  to  state  in  general  terms  that  the  jury  need  not  believe  oral 
evidence  in  conflict  with  a  physical  fact,^°  and  it  seems  the  court  may 
make  statements  as  to  matters  of  common  knowledge.^" 

(II.)  Incidental  Comment.— Defining  the  issues  is  not  commenting  on 
the  facts,  though  the  facts  may  be  incidentally  alluded  to,^^  and  a  dis- 
tinction has  been  drawn  between  merely  referring  to  a  fact  and  refer- 
ring to  particular  evidence  of  that  fact.^^     An  instruction  properly 


believed  a  ease  of  enticement  had  been 
made  out  but  only  indicates  that  the 
judge  is  about  to  state  the  law  ap- 
plicable to  any  case  of  enticement. 
Burgess  v.  Tucker,  94  S.  C.  309,  77 
S.  B.  1016.  (2)  So  in  Huss  v.  Heydt 
Bakery  Co.,  210  Mo.  44,  108  S.  W. 
63,  the  court  refused  to  reverse  where 
the  expression  clearly  referred  to  -the 
fact  that  one  party  was  a  corporation 
and  the  ipstructipn  was  ijierely  admon- 
itory. 

[e]  But  the  court  may  strike  from 
a  requested  instruction  the  words  "like 
the  present,"  in  a  request  embracing 
a  hypothetical  statement  of  facts. 
Fletcher  v.  South  Carolina  &  Gt.  E.  E. 
Co.,  57  S.  C.  205,  35  S.  B.  513. 

23.  Yarborough  ».  Columbia,  etc.  Co. 
(S.  C),  84  S.  B.  308;  McKain  v.  Cam- 
den Water,  etc.  Co.,  89  S.  C.  378,  71 
S.  E.  949;  Toale  v.  Western  Union  Tel. 
Co.,  76  S.  0.  248,  57  S.  E.  117;  Ed- 
wards V.  Southern  E.  Co.,  63  S.  C.  271, 
41  S.  B.  458. 

24.  See  State  v.  Clark,  85'  S.  C.  273, 
67  S.  B.  300. 

25.  State  v.  Canty,  41  La.  Ann.  587, 
6  So.  338.  See  also  State  v.  Melton, 
37  La.  Ann.  77. 

26.  In  State  v.  Surry,  23  Wash.  655, 
63  Pac.  557,  a  distincJtion  is  suggested 
between  a  comment  on  the  evidence  and 
a  mere  expression  of  the  judges'  opin- 
ion as  to  "a  well-known  law  of 
physics. ' ' 

[a]  So  in  Davis  v.  Collins,  69  S.  C. 
460,  48  S.  B.  469,  the  court  distin- 
guishes between  saying  that  the  par- 
ticular blow  testified  to  in  the  case  at 
bar  might  result  in  shock  and  merely 
stating  that — "shock  to  one's  nervous 
system — may  result  from  fright,  and 
fright  may  result  as  the  case  may  be, 
that  is  entirely  for  you  to  say,  and 
may  have  resulted  from   a  blow." 

27.  Wiest  V.  Coal  Creek  E.  Co.,  42 
Wash.  176,  84  Pac.  725;  Von  Tobel  v. 


Stetson,  etc.  Co.,  32  Wash.  683,  73  Pac. 
788. 

[a]  Merely  rehearsing  .respondent's 
theory  of  the  case  as  shown  by  his 
answer  is  not  commenting  on  the  evi- 
dence. Binnian  v.  Jennings,  14  Wash. 
677,  45  Pac.  302. 

[b]  "It  is  no  doubt  competent  for 
the  judge  to  instruct  the  jury  what 
facts  are  placed  in  issue  by  the  plead- 
ings— that  is  a  question  of  law;  but 
the  testimony  in  respect  to  these  facts, 
when  it  is  legally  submitted  to  '  the 
consideration  of  the  jury,  must  be  left 
to  their  undivided  and  unbiased  con- 
sideration." Bardwell  V.  Ziegler,  3 
Wash.  34,  28  Pac.  360. 

[c]  It  does  not  amount  to  an  ex- 
pression of  an  opinion  as  assuming  that 
a  crime  has  been  committed  for  the 
court  in  the  course  of  explaining  to 
the  jury  that  the  exact  date  of  a  crime 
need  not  be  proved  to  say,  "it  is  only 
necessary  to  allege  the  date  in  order 
to  identify  the  crime."  State  v.  Wal- 
ters, 7  Wash.  246,  34  Pac.   938. 

[d]  It  is  merely  stating  the  issue 
and  not  charging  on  the  facts  to  say 
in  an  action  for  error  in  the  transmis- 
sion of  a  telegram,  "It  was  the  con- 
tents of  the  telegram,  the  effect  of 
the  contents  upon  Mrs.  Painter,  which 
caused  the  trouble."  Painter  v.  West- 
ern Union  Tel.  Co.  (S.  C),  84  S.  B. 
293. 

28.  In  State  v.  Pyscher,  179  Mo.  140, 
158,  77  S.  W.  836,  it  being  claimed 
that  certain  instructions  were  a  com- 
ment on  the  evidence  the  court  says: 
"The  distinction  must  be  kept  in  view, 
between  singling  out  a  particular  fact 
and  a  comment  on  the  evidence  which 
establishes  that  fact.  In  the  trial  of 
a  cause,  the  state  or  defendant  may 
offer  testimony  upon  any  particular 
fact,  and  it  is  not  a  comment  upon 
the  testimony  to  specially  refer  to  that 
fact;  but  it  would  be  otherwise  if  the 
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limiting  the  amount  of  recovery  is  not  objectionable  as  indicating  the 
court's  opinion  that  a  recovery  should  be  had.^^ 

(HI.)    stating  fey  Way  of  Illustration. —  It  is  not  commenting  on  the 
evidence  to  give  illustrations  as  to  how  circumstantial  evidence  is  to  be. 
reasoned  upon.^" 

(rv.)  Construing  Evidence  in  Ruling  Thereon.  —  It  is  permissible  for 
the  court  to  comjnent  on  documentary  evidence  by  way  of  construing  the 
same,^^  and  a  distinction  must  be  drawn,  between  referring  to  the  form 
of  the  evidence  as  justifying  its  admission,  and  to  charging  on  its  weight 
as  evidence.^^ 

(V.)  Undisputed  Evidence  and  Admitted  Facts. —  Comment  as  to  undis- 
puted or  admitted  facts  is  permitted,^^  but  a  distinction  must  be  drawn 
between  admitted  facts  and  those  which  are  disputed  but  as  to  which 
no  evidence  in  contradiction  has  been  offered.^*    If  there  is  absolutely 


court  undertake  to  refer  specially  to 
items  of  evidence,  as  to  its  weight, 
etc.,"in  support  of  the  proof  of  the  fact 
itself." 

Use  of  expression  "evidence  tending 
to  show,"  see  Smitson  v.  Southern  Pac. 
Co.,  37  Ore.  74,  60  Pae.  907;  Coos  Bay 
E.  Co.  V.  Siglin,  34  Ore.  80,  53  Pac 
504;  and  supra,  VI,  H,  1,  d,  (II),  (B). 

29.  Goldthorpe  v.  Clark-Nickerson 
Lumber  Co.,  31  Wash.  467,  71  Pac. 
1091. 

30.  Provided  these  illustrations  do 
not  refer  to  the  facts  in  the  case  and 
are  not  such  as  to  show  the  judge's 
opinion.  State  v.  Godfrey,  60  S.  C. 
498,  39  S.  E.  1.  .See  also  State  v.  Nel- 
son, 79  S.  C.  97,  60  S.  E.  307;  State 
V.  Langford,  74  S.  C.  460,  55  S.  E. 
120. 

31.  A  charge  that  a  certain  deed 
could  be  considered  by  the  jury  as 
color  of  title  is  not  a  charge  on  the 
facts  where  the  deed  was  unquestion- 
ably color  of  title.  Bryan  v.  Donnelly, 
87  S.  C.  388,  69  S.  E.  840;  Moore  v. 
Cummings,  87  S.  €.  166,  69  S.  E.  154; 
Wylie  V.  Commercial  &  Farmers'  Bank, 
63  S.  C.  406,  41  S.  E.  504. 

[a]  "While  it  is  true,  that  what  is 
the  law  of  another  state  is  a  fact  to 
be  proven  (Home  v.  McRae,  53  S.  C. 
51)  yet  it  is  not  a  charge  upon  the 
facts  for  the  Court  to  construe  the  lan- 
guage of  documentary  evidence  such  as 
the  statutes  of  another  State."  State 
V.  Whittle,  59  S,  C.  297,  37  S.  E.  923, 
quoted  with  approval  and  followed  in 
Frasier  v.  Charlestown  &  W.  C.  B.  Co., 
73  S.  C.  140,  52  S.  E.  964. 

82.  So  it  was  not  improper  to  state 
that  a  certain  charter  which  had  been 
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admitted  "was  in  due  form  and  that 
if  it  had  not  been,  the  court  would 
not  have  permitted  it  to  have  been 
filed."  State  v.  CoUens,  37  La.  Ann. 
607. 

33.  Lujan  v.  State,  16  Ariz.  123,  141 
Pac.  706;  Latour  v.  Southern  K.  Co.,  71 
S.  C.  532,  51  S.  E.  265. 

[a]  Comment  on  an  admitted  mat- 
ter is  harmless.  Hendelman  v.  Kahan, 
50  Wash.  247,  97  Pac.  109;  Nunn  v. 
Jordan,  31   Wash.  506,   72  Pac.  124. 

[b]  So  the  issuable  fact  being  the 
inferences  to  be  drawn  from  the  undis- 
puted facts  in  evidence  it  is  not  im- 
proper for  the  court  to  state  those 
facts  so  long  as  he  does  not  give  any 
intimation  of  his  opinion  on  the  in- 
ferences to  be  drawn  therefrom.  State 
V.  Langford,  74  S.  C.  460,  55  S.  E.  120. 

[e]  The  defense  being  an  alibi  it 
was  not  error  for  the  court  to  say: 
"I  apprehend  you  will  have  but  little 
trouble  in  coming  to  a  conclusion 
whether  there  was  murder  or  not;  I 
believe  it  was  conceded  by  the  first 
counsel  who  addressed  you  that  the 
killing  was  a  felonious  one. ' '  A  proper 
charge  on  alibi  was  given.  State  v. 
Aughtry,  49  S.  C.  285,  294,  26  S.  E. 
619,  27  S.  E.  199. 

[d]  The  inhibition  "refers  only  to 
disputed  facts,  and  not  to  those  con- 
cerning which  there  is  no  dispute,  and 
which  are  admitted  in  the  case." 
Lownsdale  v.  Gray's  Harbor  Boom  Co., 
36  Wash.  198,  78  Pac.  904.  See  also 
White  V.  Jansen,  81  Wash.  435,  142 
Pac.  1140;  Conover  v.  Carpenter,  57 
Wash.  146,  106  Pac.  620. 

34.  So  in  State  v.  Cannon,  49  S.  C. 
550,  558,  27  S.  E.  526,  commenting  on 
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no  evidence  the  question  may  become  one  of  law  to  determine  whether 
there  be  anything  to  submit  to  the  jury.^^ 

g.  What  Is  an  Instruction  Within  These  Rules. —  (I.)  Remarks 
Made  Before  Impaneling  of  Jury. —  The  provision  against  commenting 
cannot  be  ' '  covertly  violated ' '  by  charging  or  advising  the  panel  before 
the  particular  jury  is  drawn,^^  but  remarks  by  the  judge  in  the  cause 
of  ruling  upon  a  motion  for  a  continuance  cannot  be  complained  of 
though  possibly  they  may  have  been  heeded  by  some  of  the  members 
of  the  panel  who  afterwards  served  on  the  jury  in  that  case.^' 

(II.)  Statements  to  Counsel  G-enerally. —  Statements  made  to  counsel 
which  directly  intimate  the  court 's  opinion  are  clearly  error  though  not 
technically  instructions  to  the  jury,'^  but  the  court  may  properly  ex- 
plain his  reasons  for  rulings  respecting  the  .attorney's  demeanor 
toward  witnesses,^^  or  make  remarks  incidental  to  his  rulings  when  pass- 
ing on  the  admission  of  evidence,*"  and  may  correct  a  misstatement  of 


language  apparently  holding  the  con- 
trary in  State  v.  Aughtry,  49  S.  C.  295, 
26  S.  E.  619,  27  S.  E.  199,  and  Nor- 
lia  V.  Clinkscales,  47  S.  C.  488,  25  S.  E. 
797,  the  court  says:  "This  court  would 
probably  hold  it  harmless  error  for  a 
Circuit  Judge  in  his  charge  to  refer  to 
or  mention  an  admitted  fact,  since  no 
one  could  be  injured  by  a  statement  of 
what  he  conceded  to  be  a  verity.  But 
a  wide  distinction  exists  between  evi- 
dence admitted  to  be  true  and  evidence 
as  to  which  nothing  is  offered  in  con- 
tradiction. A  defendant  by  his  plea 
of  not  guilty  disputes  every  fact  relied 
on  for  conviction." 

35.  See  State  v.  Gustave,  27  La. 
Ann.  395;  Pepperall  v.  City  Park  Tran- 
sit Co.,  15  Wash.  176,  183,  45  Pae.  743, 
46  Eac.  407;  Furth  v.  Snell,  13  Wash. 
660,  43  Pac.  935,  and  the  titles 
"Trial;"  "Verdict." 

[a]  So  in  Norris  v.  Clinkscales,  47 
S.  C.  488,  25  S.  E.  797,  it  is  said  in 
effect  that  this  has  always'  been  con- 
sidered a  ruling  strictly  of  law  and 
not  within  the  constitutional  provision. 

36.  Chapman  v.  State,  42  Tex.  Crim. 
135,  57  S.  W.  965.  And  see  also  Mur- 
phy V.  State  (Tex.  Crim.),  57  S.  W.  967, 
where  a  reversal  was  had  though  the 
judge  cautioned  the  jurors  that  this 
was  but  "advice"  and  that  they  were 
not  to  take  it  "as  the  law  of  any  par- 
ticular case." 

37.  Eemarks  made  by  the  judge  be- 
fore the  impaneling  of  the  jury  and  in 
disposing  of  a  motion  for  a  continu- 
ance to  obtain  the  attendance  of  a  wit- 
ness, though  they  amount  to  a  comment 
on  the  credibility  of  such  witness,  are 

(4 


not   within    the    inhibition.       State    v. 
Crosby,  88  S.  C.  98,  70  S.  E.  440. 

38.  A  statement  by  the  court  that 
there  was  no  evidence  of  a  certain  fact, 
made  in  ruling  on  an  objection  to 
counsel's  argument  was  held  ground 
for  reversal  in  Coldren  V.  LeGore,  118 
Iowa  212,  91  N.  W.  1066.  But  see  El- 
well  V.  Sullivan,  80  Me.  207,  13  Atl. 
901. 

[a]  It  is  error  to  advise  the  prose- 
cuting attorney  in  the  presence  of  the 
jury  to'  drop  the  prosecution  for  want 
of  evidence.  State  v.  Wardlaw,  43  Ark. 
73. 

[b]  In  State  ex  rel.  Mundt  v.  Meier, 
140  Iowa  540,  118  N.  W.  792,  being  a 
proceeding  under  the  statute  for  bas- 
tardy; it  was  held  prejudicial  error,  as 
tending  to  discredit  the  witness,  for 
the  court,  when  asked  to  issue  an  at- 
tachment for  an  absent  witness  by 
whom  defendant's  counsel  claimed  he 
would  be  able  to  prove  acts  of  inter- 
course with  the  prosecutrix  to  say 
"Get  the  warrant.  I  would  like  to 
see  him." 

39.  Though  they  involve,  by  implica- 
tion at  least,  the  court's  opinion  of  the 
credibility  of  the  witness.  People  v. 
Kuef,  14  Cal.  App.  576,  114  Pac.  48, 
54.  See  also  People  v.  McLean,  84  Cal. 
480,  24  Pae.  32. 

40.  Guthrie  v.  Carey,  15  Okla.  276, 
81  Pac.  431.  See  also  South  Park 
Comrs.  V.  Ayers,  245  111.  402,  92  N.  E. 
274. 

[a]  Defendant  having  introduced  a 
public  proclamation  offering  a  record 
for  the  apprehension  of  the  perpetra- 
tors of  the  murder  for  which  he  was 
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evidence  made  by  counsel  in  the  heat  of  argument,*^  and  may  ask  ques- 
tions during  argument  in  order  that  there  may  be  no  uncertainty  as  to 
counsel's  contention.*^ 

(III.)  Remarks  on  Deciding  Nonsuit,  etc.— The  court  may  properly 
comment  on  the  evidence  in  deciding  a  nonsuit,**  nor  can  error  be 
predicated  upon  his  statement  of  reasons  for  holding  that  a  cause  of 
action  has  been  waived,**  or  of  his  reasons  for  refusing  a  requested  in- 
struction based  upon  the  contention  that  there  was  no  evidence  in  sup- 
port of  a  particular  issue.*^ 

(IV.)  Remarks  Incident  to  Production  of  Evidence.  —  It  has  been  said 
that  mere  remarks  made  in  the  progress  of  the  trial  while  the  witnesses 
are  being  examined  are  not  within  the  prohibition.*®  But  on  principle 
it  seems  very  clear  that  any  unnecessary  remark  made  by  the  judge  dur- 
ing the  examination  of  a  particular  witness  which  has  the  effect  of 
showing  the  court's  opinion  of  the  credibility  or  weight  to  be  attached 
to  his  evidence,  is  error,*^  and  this  has  been  extended  to  a  remark  made 


being  tried,  there  was  no  error  in  the 
court's  remarking  "I  think  that  is  a 
very  proper  resolution."  Offering  such 
Remarks  "is  allo-wed  by  law,  and  the 
judge  cannot  be  held  to  have  erred 
when  he  simply  approves  that  which 
the  law  allows."  State  v.  Angel,  93  S. 
C.  149,  76  S.  E.  190. 

41.  State  V.  Lane;  47  Ore.  526,  84 
Pac.  804.  See  also  Brown  v.  State,  119 
6a.  572,  46  S.  B.  833;  Green  v.  State, 
43  Ga.  368. 

42.  In  his  concluding  remarks  coun- 
sel for  the  first  time  suggested  that 
the  death  of  deceased  was  due  to  medi- 
cal treatment  received  and  not  to  the 
wound  inflicted  by  defendant.  There- 
upon the  judge  said:  "Do  you  mean 
Mr.  Johnson,  to  take  the  position  that 
this  man  did  not  die  as  a  result  of  the 
wound  he  received — that  the  doctors 
killed  him?"  The  court  says:  "The 
question  itself  was  eminently  proper." 
Herrington  v.  State,  130  Ga.  307,  60  S. 
E.   572. 

43.  Thomasson  v.  Southern  E.  Co., 
72  S.  C.  1,  12,  51  S.  E.  443;  Patchen 
V.  Parke,  etc.  Co.,  6  Wash.  486,  33  Pac. 
976. 

[a]  "In  every  such  a  ease  counsel 
who  fear  the  effect  of  what  the  judge 
may  say  upon  the  jury,  should  secure 
the  absence  of  the  jury  from  the  court 
room  during  the  argument  of  their  mo- 
tion." Blue  V.  MeOabe,  5  Wash.  125, 
31   Pac.  431. 

44.  While  it  is  not  necessary  for 
the  court  to  give  his  reasons  for  hold- 
ing that  a  party  has  waived  a  cause 
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of  action  he  may  do  so  and  the  giving 
of  the  reasons  does  not  amount  to  a 
comment  on  the  facts.  Lownsdale  v. 
Gray's  Harbor  Boom  Co.,  36  Wash.  198, 

78  Pae.  904. 

45.  The  trial  court  said  to  the  jury 
he  would  give  that  instruction  if  there 
were  no  such  evidence,  but  added  "I 
am  bound  to  say  that  there  is  in  the 
case  evidence  tending  to  prove  that 
.  .  .  I  am  bound  and  I  hold  there 
is  some  evidence  in  the  case  tending  to 
show  that."  The  supreme  court  sarys 
it  is  the  better  praotiee  "to  simply  de- 
cline such  a  request  without  making 
reference  to  the  testimony,  if  in  hiS' 
view  the  charge  could  not  be  properly 
made;  but  still,  in  legal  effect,  the 
mere  refusal  of  such  a  request  is  tanta- 
mount to  a  holding  that  there  is  some 
testimony  to  be  submitted  to  the 
jury."  Thomasson  v.  Southern  E.  Co., 
72  S.  C.  1,  11,  51  S.  E.  443. 

46.  Such  have  never  been  considered 
charges  within  the  constitution.  State 
V.  Marchbanks,  61  8.  C.  17,  39  S.  B. 
187,  citing  a  long  line  of  eases  arising 
under  the  former  constitution.  And  see 
also  Eean-den  v.  State  Mut.  L.  Ins.  Co., 

79  S.  C.  526,  60  S.  B.  1106;  Norris  v. 
Clinkscales,  47  S.  C.  488,  25  S.  E.  797. 
Compare  Elwell  v.  Sullivan,  80  Me.  207, 
13   Atl.  901. 

47.  Ball  V.  Skinner,  134  Iowa  298, 
111  N.  W.  1022;  In  re  Knox's  Will,  123 
Iowa  24,  98  N.  W.  468;  Keen  v.  Keen,  49 
Ore.  362,  90  Pac.  147,  10  I/.  E.  A.  (N. 
S.)   504. 

[al    "It  is  no  justification  to  say 
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so  soon  after  the  receipt  of  evidence  as  to  be  naturally  connected  there- 
with,** though  a  mere  comment  upon  prior  evidence  made  for  the  pur- 
pose of  explaining  the  court's,  ruling  on  the  admission  or  exclusion  of 
evidence  is  not  forbidden,*'  even  where  it  would  otherwise  be  improper 
comment.^"  But  the  court  should  not  even  in  such  a  case  unnecessarily 
intimate  his  opinion  on  the  weight  of  the  evidence  thus  far  adduced."^ 
Merely  repeating  a  statement  made  by  a  witness  for  the  purpose  of 
having  a  further  explanation  thereof  from  counsel  is  not  prohibited,'^ 
nor  does  the  inhibition  prevent  the  judge  from  addressing  questions  to 


that  the  comment  oecurred  when  the 
court  was  ruling  on  the  admission  of 
evidence,  and  not  in  the  charge  to  the 
jury,  as  it  is  just  aa  harmful  to  the 
party  offering  the  evidence  to  have  it 
discredited  by  the  trial  judge  in  ad- 
vance of  its  admission  as  it  is  to  have 
it  discredited  afterwards."  Schneider 
V.  Great  Northern  E.  Co.,  47  Wash. 
45,  91  Pac.  565. 

[b]  Remark  Held  Not  Within  Rule. 
The  remark  of  the  judge  in  admitting 
a  copy,  "It  would  be  admissible  foT 
what  it  is  worth — what  it  shows;  just 
as  much  as  the  original  would  be"  does 
not  amount  to  saying  that  the  paper 
conclusively  proves  what  is  shown  but 
simply  that  it  is  admissible  as  the  orig- 
inal would  be.  Nunn  v.  Jordan,  31 
Wash.  506,  72  Pac.  124. 

48.  Shakman  v.  Potter,  98  Iowa  61, 
66  N.  W.  1045. 

49.  Eeed  v.  Clark,  47  Cal.  194; 
Brown  v.  State,  119  Ga.  572,  46  S.  B. 
833. 

[a]  "Manifestly  it  is  not  a  viola- 
tion of  this  constitutional  inhibition 
for  the  circuit  judge  to  refer  to  the 
testimony  already  adduced,  when  he 
deems  it  necessary  to  do  so,  in  giving 
his  reasons  for  rejecting  or  admitting 
the  evidence  to  which  objection  is 
made."  State  v.  Thrailkill,  Tl  S.  C. 
136,  50  S.  E.  551. 

[b]  In  State  V.  McDaniel,  39  Ore. 
161,  178,  65  Pac.  520,  the  court  says: 
"In  such  a  case  the  court  has  a  right 
to  use  such  language  as  is  necessary  to 
make  its  ruling  understood."  The 
trial  court  had  in  limiting  the  right  of 
cross  examination  by  leading  questions 
said:  "This  witness  is  so  favorable  to 
your  side"  and  in  another  place  had 
said:  "he  is  friendly  to  the  defend- 
ant" but  had  promptly  instructed  the 
jury,  on  objection  made,  that  all  in 
ferences  were  solely  for  them  to  draw,. 


and  charged  them  to  disregard  his  re- 
marks. 

[c]  A  casual  remark  by  the  judge, 
"As  I  understand  the  witness'  testi- 
mony, she  doesn't  claim  to  know  any- 
thing about  the  killing ' '  is*  not  error 
where  the  context  shows  the  judge  was 
only  ruling  that  testimony  was  not  ad- 
missible as  a  contradiction  because  the 
witness  had  not  testified  differently. 
State  V.  Angel,  93  S.  C.  149,  76  S.  E. 
190. 

[d]  In  the  course  of  limiting  the 
line  of  testimony  which  counsel  was 
permitted  to  put  in  respecting  specific 
violent  acts  of  deceased  toward  de- 
fendant, it  was  not  a  charge  on  the 
facts  for'the  court  to  say:  "It  seems 
to  me  we  are  losing  sight  of  the  issue. 
We  are  trying  the  question  whether  the 
defendant  maliciously  killed  the  de- 
ceased; we  are  now  shifted  around  try- 
ing the  dead  man;  but  go  on."  State 
V.  Thrailkill,  71  S.  C.  136,  50  S.  E. 
551. 

50.  In  Halverson  v.  Seattle  Electric 
Co.,  35  Wash.  600,  77  Pac.  1058,  it  was 
held  not  error  for  the  court  to  state 
his  reasons  for  excluding  evidence  of 
tests,  though  the  same  remarks  would 
have  been  a  comment  on  the  evidence 
had  the  tests  been  admitted. 

51.  State  V.  Harkin,  7  Nev.  1012; 
People  V.  Bonds,  1  Nev.  33,  approved 
and  followed  in  State  v.  Scott  (Nev.), 
142  Pac.  1053. 

52.  State  v.  Clem,  49  Wash.  273,  94 
Pac.  1079. 

{a]  So  it  was  not  a  comment  on  the 
facts  for  the  judge  to  say  in  effect 
that  he  was  unable  to  understand  from 
the  description  given  by  medical  wit- 
nesses just  where  a  certain  ligament 
was.  A  medical  witness  being  then  on 
the  stand  further  questions  were  ad- 
dressed to  him  by  counsel  with  a  view 
to  clearing  up  this  matter.  Miller  v. 
DuJnon,  24  Wash.  648,  64  Pac.  804. 
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the  witnesses,  and  in  effect  taking  the  examination  into  his  own  hands,"' 
or  from  stating  his  reasons  for  propounding  questions.^* 

h.  Effect  of  Improper  Statement  or  Comment. — (I.)  Generally. 
Generally  speaking  a  violation  of  the  rules  against  stating  or  comment- 
ing upon  the  evidence  constitutes  reversible  error, "^  but  if  the  appellate 
court  can  see  that  the  complaining  party  was  in  no  way  prejudiced  it 
will  not  reverse."^  In  other  words,  it  is  only  such  remarks  of  the  pre- 
siding judge  as  might  reasonably  influence  the  mind  of  a  juror  that 
will  be  noticed  on  appeal,^^  and  where  a  remark  is  equally  directed  at 
both  parties,  appellant,  to  prevail,  must  show  some  special  prejudice 


53.  Wilson  v.  Ohio  E.  &  C.  E.  Co., 
52  S.  C.  537,  30  S.  E.  406,  followmg 
State  V.  Atkinson,  33  S.  C.  100,  167,  11 
S.  E.  693,  which  arose  under  the  former 
constitution.  But  the  new  constitution 
does  not  change  this  rule. 

54.  As  where  he  said:  "The  ques- 
tions, to  my  mind,  hardly  conveyed  a 
clear  enough  idea."  Wilson  v.  Ohio 
Eiver  &  C.  E.  Co.,  52  S.  C.  537,  30  S.  E. 
406. 

55.  Ark. — Eailway  Co.  v.  Byars,  58 
Ark.  108,  23  S.  W.  583.  Cal.— People 
V.  Nihell,  144  Cal.  200,  77  Pac.  916, 
substantial  rights  of  defendant  not  af- 
fected. Fla. — Collins  V.  State,  13  Pla. 
651;  Doggett  v.  Jordan,  2  Pla.  541. 
Wash.— State  v.  Surry,  23  Wash.  655, 
63  Pac.  557,  citing^  State  v.  Walters,  7 
Wash.  246,  34  Pac.  938;  State  v.  Hyde, 
20  Wash.  234,  55  Pac.  49. 

[a]  Notwithstanding  Constitutional 
Provision  as  to  Harmless  Error. — In 
Lujan  V.  State,  16  Ariz.  123,  141  Pac. 
706,  the  court  says:  "Ordinarily  the 
opinion  of  the  judge  as  given  from 
the  bench  in  the  trial  of  causes  has 
great  influence  with  the  jury."  So 
notwithstanding  a  constitutional  provis- 
ion against  reversal  for  technical  error 
when  substantial  justice  has  been  done, 
the  trial  judge  having  used  the  expres- 
sion, "defendant  committed  the  act 
complained  of"  in  charging  on  the  in- 
tent, a  reversal  was  had  on  the  theory 
that  defendant  was  not  given  a  trial 
by  ji^ry  within  the  constitutional  pro- 
vision. 

56.  Munson  v.  Johnson,  80  Wash. 
628,  142  Pac.  18  (considering  all  the 
instructions  as  a  whole) ;  State  v.  Wal- 
ters, 7  Wash.  246,  34  Pac.  938.  See  also 
Earles  ».  Bigelow,  7  Wash.  581,  35  Pac. 
390. 

[a]     "Where    no    other    conclusion 
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could  be  arrived  at  upon  the  evidence, 
the  error  will  not  be  sufficient  to  justify 
a  reversal."  Pico  v.  Stevens,  18  Cal. 
376.  To  the  same  effect,  Hess  v.  Hayes, 
146  Iowa  620,  125  N.  W.  671;  Gaudette 
V.  Travis,  11  Nev.  149,  161.  See  also 
State  V.  Little,  6  Nev.  281.  ' 

[b]  Contra  in  Georgia. — The  code 
imperatively  requires  a  new  trial  with- 
out reference  to  correctness  of  the 
verdict.  Hubbard  v.  State,  108  Ga.  786, 
33  S.  E.  814;  Sanders  v.  Nicolson,  101 
Ga.  739,  28  S.  E.  976. 

57.  So  remarks  during  the  reception 
of  evidence  made  to  counsel  as  to  what 
the  witness  had  stated,  followed  al- 
most immediately  by  the  testimony  of 
the  witness  explaining  his  statement, 
do  not  justify  a  reversal.  State  v. 
Surry,  23  Wash.  655,  63  Pac.  557. 

[a]  "Since  the  constitution  of  1895, 
judges  are  not  permitted  to  state  the 
testimony  to  the  jury,  but  it  is  not 
every  statement  of  the  testimony  that 
will  entitle  the  appellant  to  a  new 
trial.  The  statement  must  be  of  testi- 
mony upon  a  fact  in  issue,  and  there 
must  be  reasonable  ground  for  suppos- 
ing that  the  jury  may  have  been  in- 
fluenced by  such  statement,  in  a  man- 
ner prejudicial  to  the  rights  of  the  ap- 
pellant." Turner  v.  Lyles,  68  S.  C. 
392,  401,  48  S.  E.  301,  quoted  with  ap- 
proval and  followed  in  State  v.  Lang- 
ford,  74  S.  C.  460,  55  S.  E.  120;  Pickett 
V.  Southern  E.  Co.,  69  S.  C.  445,  48  S. 
E.  466. 

[b]  Eeversal  follows  only  "when 
from  the  entire  record  it  appears  that 
the  error  was  such  as  was  calculated 
to  mislead  the  jury,  and  that  the  party 
complaining  may  have  been  injured 
thereby."  Medlin  v.  Wilkins,  60  Tex. 
409.  See  also  Douthitt  v.  Farrar  (Tex, 
Civ,  App.),  159  S,  W,  182. 
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to  himself.'^  But  an  erroneous  statement  of  the  evidence  on  a  material 
point  is  prejudicial  error,^^  especially  where  the  point  is  a  pivotal  one  f" 
and  it  is  reversible  error  to  permit  the  jury  to  consider  as  evidence  that 
which  is  not  evidence  at  all.*^ 

CaJling  Attention  to  Error.  —  In  some  jurisdictions  it  is  held  that  the 
judge's  error  miist  be  promptly  called  to  his  attention  so  that  he  may 
have  an  opportunity  to  correct  it,  otherwise  it  is  not  ground  for  rever- 


(II.)  Curing  Error.  —  To  cure  the  error  arising  from  improper  com- 
ment the  trial  court  must  retract  or  withdraw  the  objectionable  re- 
marks in  such  a  way  as  to  clearly  indicate  that  they  are  to  be  wholly 
disregarded  by  the  jury.°^ 

By  Further  Instructions.  —  A  charge  which  directly  withdraws  the  im- 
proper remarks  from  the  jury  will  cure  the  error.®*  But  a  mere  general 


58.  Von  Tobel  v.  Stetson,  etc.  -Co., 
32  Wash.  683,  73  Pac.  788. 

59.  It  is  clearly  ground  for  reversal 
to  misstate  the  evidence  upon  wMch  an 
instruction  is  predicated.  Hughes  v. 
Kerr,  26  Colo.  App.  162,  141  Pae.  519. 
See  People  v.  Doyell,  48  Cal.  85. 

[a]  A  mere  misstatement  of  a  mat- 
ter not  material  is  not  ground  for  re- 
versal. Cupps  V.  State,  120  Wis.  504, 
97  N.  W.  210,  98  N.  W.  546,  102  Am. 
St.  Eep.   996. 

60.  Larkin  v.  Minneapolis,  112  Minn. 
311,  127  N.  W.  1129. 

61.  To  tell  the  jury,  «' There  has 
been  no  evidence  of  that  fact  except 
BO  far  as  the  argument  of  counsel  is 
concerned,"  is  reversible  error,  since  it 
leaves  the  jury  at  liberty  to  consider 
and  weigh  as  evidence  the  argument 
of  counsel.  Drexler  v.  Borough  of 
Braddock,  238  Pa.  376,  86  Atl.  272. 

62.  Jameson  v.  Weld,  93  Me.  345,  45 
Atl.  299,  citing  Elwell  v.  Sullivan,  80 
Me.  207,  13  Atl.  901;  State' ■».  Fenlason, 
78'  Me.  495,  7  Atl.  385;  Bradstreet  v. 
Eieh,  74  Me.  303;  Smart  v.  White,  73 
Me.  332,  40  Am.  Eep.  356;  Harvey  v. 
Dodge,  73  Me.  316;  Horr  v.  G.  W.  How- 
ard Co.,  126  Wis.  160,  105  N".  W.  668; 
Muetze  v.  Tuteur,  77  Wis.  236,  46  N. 
W.  123,  20  Am.  St.  Eep.  115,  9  L.  E. 
A.  86;  Braunsdorf  v.  Fellner,  76  Wis. 
1,  45  N.  W,  97. 

Objections  and  Exceptions. — See  in- 
fra, XII;  and  generally  the  title  "Ob- 
jections and  Exceptions." 

63.  State  v.  Harkin,  7  Nev.  377.  See 
also  State  v.  Ah  Tong,  7  Nev.  148.  See 
generally  infra,  IX. 

[a]  Error  in  commenting  on  the 
jreight  of  evidence  when  ruling  it  out 


is  not  rendered  harmless  by  its  subse- 
quent admission  where  the  remarks  are 
not  specifically  withdrawn.  Ball  v. 
Skinner,  134  Iowa  298,  111  N".  W.  1022. 

[b]  An  erroneous  statement  by  the 
court  aa  to  the  evidence  can  be  cured 
only  by  an  unequivocal  withdrawal. 
Weiss  V.  Bethlehem  Iron  Co.,  88  Ped. 
23,  31  C.  C.  A.  363,  that  certain  facts 
were  supported  by  the  plaintiff's  testi- 
mony  only. 

64.  Cal.— People  v.  Ruef,  14  Cal. 
App.  576,  114  Pac.  48,  54.  Mass.— 'Com. 
V.  Clifford,  145  Mass.  97,  13  N.  E.  345. 
See  also  Hyslop  v.  Boston  &  Maine  E., 
208  Mass.  359,  94  N.  E.  310;  Whitney 
V.  Wellesley  &  B.  E.  Co.,  197  Mass.  495, 
84  N.  E.  95.  Ore. — State  v.  McDaniel, 
39  Ore.  161,  65  Pac.  520.  Wash.— State 
V.  Surry,  23  Wash.  655,  63  Pac.  557. 

[a]  Instruction  Held  Sufficient  as 
Withdrawing. — ^In  Com.  v.  Elynn,  165 
Mass.  153,  42  N.  E.  562,  the  court  said 
as  to  a  certain  witness'  testimony: 
"She  identifies  them  here  at  the  trial 
without  hesitation"  and  on  his  atten- 
tion being  called  to  the  impropriety 
thereof  immediately  added  "I  was 
then  depending  upon  my  recollection. 
It  is  for  you  to  say  what  the  evidence 
is."  It  was  held  the  jury  could  not 
have  been  misled  as  it  was  plainly  the 
judge's  purpose  to  have  them  under- 
stand they  were  not  to  consider  his 
opinion  of  the  credibility  of  the  wit- 
ness. See  also  Whitney  v.  Wellesley 
&  B.  E.  Co.,  197  Mass.  495,  84  N.  B. 
95,  for  another  instruction  sufficiently 
withdrawing   improper   comment. 

[b]  "Gentlemen  of  the  jury,  this  ia 
the  rule  that  the  court  yesterday  re- 
fused to  admit  in  evidence,  and  in  rul- 
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charge  that  all  questions  of  fact  are  for  the  jury,*^  or  that  they  are  the 
exclusive  judges  of  the  fact^'°  does  not  cure  the  error,  nor  is  a  direct 
charge  invading  the  province  of  the  jury  cured  by  a  subsequent  in- 
consistent charge.®'  But  all  the  instructions  should  be  considered  to- 
gether in  determining  whether  the  error  has  been  prejudicial. °* 

2.  Assumption  of  Facts.  —  a.  Generally.  —  An  instruction  must 
not  assume  as  proved  any  fact  as  to  which  the  evidence  is  conflicting,  or 
which  is  in  dispute,*®  or  as  to  which  the  evidence  establishes  the  con- 


ing upon  it  the  court  passed  some  re- 
marks eoneeming  it.  I  wish  you,  gen- 
tlemen of  the  jury,  to  absolutely  dis- 
regard the  remarks  of  the  court  yester- 
day about  this  rule."  Burch  v.  South- 
ern Pac.  Co.,  32  Nev.  75,  129,  104  Pac. 
225,  Ann.  Cas.  1912B,  1166. 

65.  "The  impression  having  been 
once  made,  it  would  be  very  difficult,  if 
not  impossible,  thus  to  obliterate  it." 
China  v.  City  of  Sumter,  51 -S.  C.  453, 
29  S.  E.  206.  To  same  effect,  see  Nor- 
ris  V.  Olinkscales,  47  S.  C.  488,  25  S. 
E.  797. 

[a]  "It  is  true  the  court  instructed 
the  jury  that  they  were  the  sole  judges 
of  the  facts  in  the  case;  but  almost  in 
the  same  breath  he  told  them  that  the 
'defendant  committed  the  act  com- 
plained of,'  and  that  it  was  for  them  to 
determine  his  intent  from  all  the  evi- 
dence in  the  case."  Lujan  v.  State, 
16  Ariz.  123,  141  Pac.  706. 

66.  "In  charging  the  jury,  the  trial 
court  distinctly  stated  that  the  jury 
were  the  exclusive  judges  of  the  eredi 
bility  of  the  witnesses,  the  weight  of 
the  evidence,  and  of  the  facts  of  the 
case;  and  further  stated  that  the  court 
did  not  desire  "to  express  an  opinion 
upon  the  weight  of  the  evidence  or 
upon  the  facts  of  the  case.  This  feat- 
ure of  the  chaTge,  however,  was  not 
repeated  in  immediate  connection  with 
that  portion  of  the  charge  which  is 
under  consideration  here.  But  if  this 
feature  had  been  stated  in  close  con- 
nection with  the  language  we  have 
quoted  from  the  charge,  the  same  could 
not,  in  our  judgment,  operate  to  cure 
the  error  involved  in  giving  the  jury 
the  clear  and  emphatic  expressions  of 
opinion  from  the  bench  as  contained  in 
the  language  which  we  have  quoted 
from  the  charge."  State  v.  Barry,  11 
N".  D.  428,  448,  92  N.  W.  809,  following 
Territory  v.  O'Hare,  1  N.  D.  30,  44 
N.  W.  1003,  and  reviewing  the  authori- 
ties at  great  length. 
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[a]  "Where  the  summing  up  was  ar- 
gumentative the  error  is  not  cured  by 
a  general  charge  that  the  jury  are  sole 
judges  of  the  weight  of  evidence.  State 
V.  Yates,  99  Minn.  461,  109  N.  W.  1070. 

67.  Loofborrow  v.  Utah  Light  & 
Power  Ey.  Co.,  31  Utah  355,  88  Pac. 
19.     See  supra,  VI,  B;  infra,  IX. 

68.  Munson  V.  Johnson,  80  Wash. 
628,  142  Pac.  18. 

69.  V.  S. — American  Agr.  Chem.  Co. 
V.  Hogan,  213  Fed.  416,  130  0.  C.  A. 
52;  Blanton  v.  United  States,  213  Fed. 
320,  130  O.  C.  A.  22,  Ann.  Cas.  1914D, 
1238;  Dolan  v.  United  States,  123  Pad. 
52,  59  C.  C,  A.  176.  Ala.— Alabama 
Terminal  Co.  v.  Benns,  66  So.  589; 
Prattville  Cotton  Mills  Co.  v.  MeKin- 
ney,  178  Ala.  554,  59  So.  498;  Abrams  v. 
State,  155  Ala.  105,  46  So.  464;  Sector 
V.  State,  11  Ala.  App.  333,  66  So.  857; 
Walke*  V.  State,  11  Ala.  App.  198,  65 
So.  713;  Continental  Oin  Co.  v.  Milbrat, 
10  Ala.  App.  351,  65  So.  424,  66  So. 
1008.  Ariz.— Lujan  v.  State,  16  Ariz. 
123,  141  Pac.  706;  Territory  v.  Kay,  3 
Ariz.  92,  21  Pac.  132.  Ark.— Garretson- 
Greeson,  etc.  Co.  v.  Goza,  172  S.  W. 
825;  Western  Unidn  Tel.  Co.  v.  Gow- 
ardin,  113  Ark.  160,  168  S.  W.  1133; 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  Webster, 
99  Ark.  265,  137  S.  W.  1103,  1199,  Ann. 
Cas.  1913B,  141.  Oal.— Eaymond  «. 
Hill,  168  Cal.  473,  143  Pac.  743;  Peo- 
ple V.  Thomson,  145  Cal.  717,  79  Pac. 
435;  Kahn  v.  Triest-Eosenberg  Cap  Co., 
139  Cal.  340,  73  Pac.  164.  Conn.— Eoma 
V.  Climax  Co.,  88  Conn.  642,  92  Atl. 
427;  State  v.  Alderman,  83  Conn.  597, 
78  Atl.  331;  Kelley  v.  Torrington,  80 
Conn.  378,  68  Atl.  855;  Wilson  v.  Wal- 
tersville  School  Dist.,  46  Conn.  400. 
■Bel.— Daniels  v.  State,  2  Penne.  586,  48 
Atl.  196,  54  L.  E.  A.  286.  D.  O.— Huber 
V.  Teuber,  3  MacArthnr  484.  Fla. 
Lewter  v.  Tomlinson,  54  Pla..  215,  44 
So.  935;  Stokes  v.  State,  54  Pla.  109, 
44  So.  759;  Ashmead  v.  Wilson,  22  Pla. 
255.    Ga.— Aripeka  SaumeUs  v.  Georgia 
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Supply  Co.,  84  S.  E.  455;  Strickland  v. 
Bank  of  Cartersville,  141  Ga.  565,  81 
S.  E.  »86;  AUantle,  etc.  R.  Co.  v.  Hat- 
tanay,  126  Ga.  333,  55  S.  E.  21.  Idaho. 
State  V.  Schweitzer,  18  Idaho  609,  111 
Pac.  130.  ni.— People  ■».  Novick,  265 
m.  436,  107  N.  E.  138;  People  v.  Blev- 
ina,  251  HI.  381,  96  N.  B.  214,  Ann.  Cas. 
1912C,  451;  Lockett  v.  Zimmerman,  185 
HI.  App.  58;  Eosinski  v.  Burton,  163 
lU.  App.  162.  Ind.— Cleveland,  etc.  E. 
Co.  ».  Case,  174  Ind.  369,  91  N.  E.  238; 
Blair  Baker  Horse  Co.  v.  Eailroad 
Transfer  Co.  (Ind.  App.),  108  N.  E. 
246;  Watts  v.  Chicago,  etc.  E.  Co.  (Ind. 
App.),  104  N.  E.  42.  Ind.  Ter. — George 
V.  United  States,  6  Ind.  Ter.  155,  89  S. 
W.  1121.  la. — ^Platt  V.  American  Ce- 
ment, etc  Co.,  151  N.  W.  403;  State  v. 
Bige,  112  Iowa  433,  84  N.  W.  518; 
Owen  V.  Christensen,  106  Iowa  '394,  76 
N.  W.  1003.  Kan. — ^Thompson  v.  Ault- 
man  &  Taylor  Mach.  Co.,  94  Kan.  453, 
146  Pac.  1188;  Barker  v.  Kansas  City, 
etc.  E.  Co.,  88  Kan.  767,  129  Pac.  1151, 
43  L.  E.  A.  (N.  S.)  1121;  State  v. 
hernia,  56  Kan.  374,  43  Pac.  265.  Ky. 
Log  Mountain,  etc.  Co.  v.  White  Oak, 
etc.  Co.,  163  Ky.  842,  174  S.  W.  721; 
Castleman  v.  Eustenholtz,  145  Ky.  146, 
140  S.  W.  170;  Howard's  Admr.  v.  Hun- 
ter, 126  Ky.  685,  104  S.  W.  723.  La. 
State  V.  Viarnado,  126  La.  732,  52  So. 
1006;  MuBcarelli  v.  Hodg*  Fence  &  L. 
Co.,  12D  La.  335,  45  So.  268.  Me.— Dud- 
ley V.  Poland  Paper  Co.,  90  Me.  257, 
38  Atl.  157.  Md. — Ameriean  Towing  -& 
L.  Co.  V.  Baker- Whitney  Coal  Co.,  111. 
Md.  504,  75  Atl.  341;  Lewis  V.  Kramer 
&  Rahn,  2  Md.  265.  Mass. — Edwards 
V.  Willey,  219  Mass.  443, 107  N.  E.  450 ; 
McDonough  v.  Almy,  218  Mass.  409, 
105  N.  E.  1012,  Ann.  Cas.  1915D,  855; 
Knight  V.  Overman  Wheel  Co.,  174 
Mass.  455,  54  N.  E.  890;  Com.  v.  Smith, 
153  Mass.  97,  26  N.  E.  436.  Mich. 
Bouse  V.  Michigan  United  Rys.  Co.,  164 
Mich.  475,  129  N.  W.  71'9;  People  v. 
Eeycraft,  156  Micji.  451,  120  N.  W. 
993.  Minn.-T-Larkin  v.  Minneapolis,  112 
Minn.  311,  127  N.  W.  1129.  Miss.— Illi- 
nois Cent.,  etc.  Co.  v.  Harris,  67  So.  54; 
Godfrey  v.  Meridian  L.  &  R.  Co.,  101 
Miss.  565,  58  So.  534;  Cunningham  v. 
State,  87  Miss.  417,  39  So.  531.  Mo. 
State  V.  Morris,  263  Mo.  339, 172  S.  W. 
603;  Dority  v.  St.  Louis,  etc.  R.  Co., 
188  Mo.  App.  365,  174  S.  W.  209;  Mur- 
phy V.  Southwest  Missouri  R.  Co.,  168 
M9.  App.  588,  153  S.  W.  271.  Mont. 
Stephens  v.  Bliiott,   36  Mont.    92,    92 


Pae.  45;  State  v.  Sloan,'  35  Mont.  367, 
89  Pac.  829;  Lindsley  v.  McGrath,  34 
Mont.  564,  87  Pac.  961;  Galliek  v. 
Bordeaux,  31  Mont.  328,  78  Pac.  583. 
Neb.— Herold  v.  Coates,  88  Neb.  487, 
129  N.  W.  998;  Williams  v.  State,  46 
Neb.  704,  65  N.  W.  783.  Nov.— State 
V.  Buralli,  27  Nev.  41,  71  Pac.  532; 
Gaudette  v.  Travis,  11  Nev.  149.  N.  C. 
Penny  v.  Atlantic  Coast  Line  R.  Co., 
153  N.  C.  296,  69  S.  E.  238,  3^  L.  R.  A. 
(N.  S.)  1109;  State  v.  McDowell,  129  N. 
C.  523,  39  S.  E.  840.  N.  D.— Landis  v. 
Fyles,  18  N.  D.  587,  120  N.  W.  566. 
Ohio. — ^Northern  Ohio  R.  Co.  v.  Rigby, 
69  Ohio  St.  184,  68  N.  E.  1046;  Cline 
V.  State,  43  Ohio  St.  332,  1  N.  E.  22. 
Okla. — Gray  v.  State,  7  Okla.  Crim. 
102,  122  Pac.  265;  Rutherford  v.  Hol- 
bert,  42  Okla.  735,  142  Pac.  1099;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Stibbs,  17 
Okla.  97,  87  Pac.  293.  Ore. — Isaacson 
V.  Beaver  Logging  Co.,  73  Ore.  28,  143 
Pae.  938;  State  v.  Bock,  49  Ore.  25,  88 
Pac.  318.  Pa. — Podona  v.  Lehigh  Val. 
Coal  Co.,  245  Pa.  501,  91  Atl.  920; 
Whitehead  v.  Pittsburg  R.  Co.,  230  Pa. 
79,  79  Atl.  240.  K.  I.— Perry  v.  Sheldon, 
30  R.  L  426,  75  Atl.  690.  S.  C.— South- 
ern Realty  &  Inv.  Co.  v.  Keenaa,  99 
S.  C.  200,  83  S.  E.  39;  Hunter  v.  Alder- 
man &  Sons,  89  S.  C.  502,  71  S.  E.  1082. 
S.  D.— Larson  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  31  S.  D.  512,  141  N.  W.  353. 
Tenn. — Gulf  Compress  Co.  v.  Commer- 
cial Assur.  Co.,  129  Tenn.  586,  167  S. 
W.  859;  National  Hosiery  &  Y.  Co.  v. 
Napper,  124  Tenn.  155,  135  S.  W.  780; 
Cooper  r.  State,  123  Tenn.  37,  138  S. 
W.  826.  Tex.— Pope  v.  State  (Tex. 
Crim.),  170  S.  W.  150;  Newton  v.  State, 
62  Tex.  Crim.  622,  138  S.  W.  708;  Cook 
V.  Urban  (Tex.  Civ.  App.),  167  S.  W. 
251.  Utah. — Kipros  v.  Uintah  Ry.  Co., 
146  Pae.  292;  Davidson  v.  Utah  Inde- 
pendent Tel.  Co.,  34  Utah  249,  97  Pac. 
124.  Vt.— Stalleto  v.  Plumley  &  Sar- 
gent, 86  Vt.  444,  85  Atl.  975.  Va# 
Cardozo  v.  Middle  Atlantic  Imm.  Co., 
116  Va.  342,  82  S.  E.  80;  Bowles  v. 
Com.,  103  Va.  816,  48  S.  E.  527.  Wash. 
Anderson  v.  Kinnear,  80  Wash.  638,  141 
Pac.  1151;  Bell  v.  Washington  Cedar 
Shingle  Co.,  8  Wash.  27,  35  Pac.  405; 
State  V.  Walters,  7  Wash.  246,  34  Pac. 
938,  1098.  W.  Va. — ^Martin  v.  Reiniger, 
82  S.  E.  221;  State  v.  Allen,  45  W.  Va. 
65,  30  S.  E.  209;  Harrison  v.  Farmers' 
Bank,  4  W.  Va.  393.  Wis.— Ferguson 
V.  Truax,  132  Wis.  478,  110  N.  W.  395, 
I  111  N.  W.  657,  112  N.  W.  513,  14  L. 
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trary  f  nor  may  the  court  state  as  admitted,  or  conceded,  facts  which 
have  not  been  so  admitted.'^ 

Error  cannot  be  predicated  upon  a  refusal  to  give  a  requested  in- 
struction which  disobeys  these  rules  as  to  assumption  of  facts.'^ 


E.  A.  (N.  S.)  350;  Cupps  v.  State,  120 
Wis.  504,  97  N.  W.  210,  98  N".  W.  546, 
102  Am.  St.  Eep.  996.  Wyo.— -Clay  v. 
State,  15  Wyo.  42,-  86  Pac.  17,  544. 

[a]  A  requested  instruction  that 
defendant,  "had  it  used  reasonable 
care,"  would  have  known  of  a  defect 
is  properly  refused,  since  the  words  as- 
sume that  the  defendant  did  not  use 
reasonable  care,  which  was  one  of  the 
facts  controverted.  Burchmore  v.  Ant- 
lers Hotel  Co.,  54  Colo.  314,  130  Pac. 
846. 

[b]  In  a  murder  trial  it  was  error 
for  the  court  to  speak  of  the  person 
claimed  to  have  been  killed  as  "the 
deceased  James  DePalma,"  part  of  the 
defense  being  that  said  DePalma  h-ad 
not  been  killed  and  was  not  in  fact 
dead.  People  v.  Blevins,  251  111.  381, 
96  N.  E.  214,  Ann.  Cas.  1912C,  451. 

[c]  The  court  cannot  assume  as 
proven  a  constituent  element  of  the 
crime.  Debney  v.  State,  45  Neb.  856, 
64  N.  "W.  446,  34  L.  B.  A.  851. 

70.  Ga.— Shuler  v.  State,  126  Ga. 
630,  55  S.  E.  496.  Mich.— Eouse  v. 
Michigan  United  Eys.  Co.,  164  Mich. 
475,  129  N.  W.  719.  Miss.— Bowman 
V.  Eoberts,  58  Miss.  126.  Mo. — ^Worley 
V.  Hicks,  161  Mo.  340,  61  S.  W.  818. 
Tex. — Texas  Land  &  L.  Co.  v.  Watson, 
3  Tex.  Civ.  App.  233,  22  S.  W.  873. 
Utai. — ^Davidson  v.  Utah  Independent 
Tel.    Co.,    34   Utah    249,    97    Pac.    124. 

71.  Ariz.— ^Territory  v.  Kay,  3  Ariz. 
92,  21  Pac.  152.  Colo.— Coors  v.  Brock, 
44  Colo.  80,  96  Pac.  963.  Fla.— Stokes 
V.  State,  54  Fla.  109,  44  So.  759.  Kan. 
Lorie  v.  Adams,  51  Kan.  692,  33  Pac. 

•599;  Holderman  v.  Smith,  3  Kan.  App. 
423,  43  Pac.  272.  Mass.— Burns  v.  F. 
Knight  &  Sou  Corp.,  213  Mass.  510,  100 
N.  B.  618.  Mich.— American  Seed  Co. 
V.  Cole,  174  Mich.  42,  140  N.  W.  622. 
N.  C— State  v.  McDowell,  129  N.  C. 
523,  39  S.  B.  840. 

72.  U.  S. — American  Agr.  Chem.  Co. 
V.  Hogan,  213  Fed.  416,  130  C.  C.  A. 
52;  Blantou  v.  United  States,  213  Fed. 
320,  130  C.  C.  A.  22,  Ann.  Cas.  1914D, 
1238;  Chicago,  B.  &  Q.  E.  Co.  v.  Blunt, 
206  Fed.  425,  124  C.  C.  A.  307.  Ala. 
Alabama    Terminal    Co.    v.    Benns,    66 
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So.  589;  Abrams  v.  State,  155  Ala.  105, 
46  So.  464;  Eector  v.  State,  11  Ala. 
App.  333,  66  So.  857;  Walker  v.  State, 
11  Ala.  App.  198,  65  So.  713;  Brantley 
V.  State,  11  Ala.  App.  144,  65  So.  678; 
Continental  Gin  Co.  v.  Milbrat,  10  Ala. 
App.  351,  65  So.  424,  66  So.  1008.  Ark. 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  Webster, 
99  Ark.  265,  137  S.  W.  1103,  1199,  Ann. 
Cas.  1913B,  141.  Cal.— People  v.  Thom- 
son, 145  Cal.  717,  79  Pac.  435;  Kahn  v. 
Triest-Eosenberg  C^p  Co.,  139  Cal.  340, 
73  Pac.  164.  Del. — Daniels  v.  State,  2 
Penne.  586,  48  Atl.  196,  54  L.  E.  A. 
286.  D.  C. — Huber  v.  Teuber,  3  Mae- 
Arthur  484.  HI.— People  ».  Gardt,  258 
111.  468,  101  N.  E.  687;  Casper  v.  Geek, 
185  111.  App.  155.  Kan. — Thompson  v. 
Aultman  &  Taylor  Mach.  Co.,  94  Kan. 
453,  146  Pac.  1188.  La.— State  v.  Var- 
nado,  126  La.  732,  52  So.  1006;  Mus- 
carelli  v.  Hodge  Fence  &  L.  Co.,  120 
La.  335,  45  So.  268.  Me.— Dudley  v. 
Poland  Paper  Co.,  90  Me.  257,  38  Atl. 
157.  Md. — American  Towing  &  L.  Co. 
V.  Baker-Whitney  Coal  Co.,  Ill  Md. 
504,  75  Atl.  341.  Mass.— Edwards  v. 
Willey,  219  Mass.  443,  107  N.  E.  450; 
McDonough  v.  Almy,  218  Mass.  409, 
105  N.  B.  1012,  Ann,  Oas.  1915D,  855; 
Knight  V.  Overman  Wheel  Co.,  174 
Mass.  455,  54  N.  E.  890;  Com.  v.  Smith, 
153  Mass.  97,  26  N.  E.  436.  Mich. 
People  V.  Pox,  142  Mich.  528,  105  N.  W. 
1111.  Mo. — Worley  v.  Hicks,  161  Mo. 
340,  61  S.  W.  818.  Mont.— Stephens  v. 
Elliott,  36  Mont.  92,  92*  Pac.  45  j  Lind- 
sley  ^.  McGrath,  34  Mont.  564,  87  Pac. 
961.  N.  O. — Norman  v.  East  Carolina 
E.  Co.,  161  N.  C.  330,  77  S.  E.  345,  Ann. 
Cas.  1914D,  917;  Penny  v.  Atlantic 
Coast  Line  E.  Co.,  153  N.  C.  296,  69 
S.  E.  238,  32  L.  E.  A.  (N.  S.)  1209. 
N.  D.— Landis  v.  Fyles,  18  N.  D.  587, 
120  N.  W.  566.  Ohio.— Northern  Ohio 
E.  Co.  V.  Eigby,  69  Ohio  St.  184,  68 
N.  E.  1046.  Okla.— Waldoek  v.  First 
Nat.  Bank,  43  Okla.  348,  143  Pac.  53. 
Ore. — Delovage  v.  Old  Oregon,  etc.  Co., 
147  Pac.  392;  Heiser  v.  Shasta  Water 
Co.,  71  Ore.  566,  143  Pac.  917.  Pa. 
Podona  v.  Lehigh  Val.  Coal  Co.,  245  Pa. 
501,  91  Atl.  920.  S.  C— Southern  Eeal- 
ty  &  Inv.  Co.  V.  Keenan,  99  S.  C.  200, 
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b.  Facts  Unsupported  hy  Evidence.  —  An  instruction  must  not  as- 
sume as  proved  any  fact  as  to  which  there  is  no  evidence,'^  unless  it  is 
one  which  is  not  controverted,^*  or  which  may  be  judicially  noticed  ;^^ 
and  this  rule  obtains  in  those  jurisdictions  where  the  court  is  permitted 
to  comment  on  the  weight  of  the  evidence/*    But  the  court  may  assume 


8S  S.  E.  39;  Hunter  V.  AMerman  & 
.Sons,  89  S.  C.  502,  71  S.  E.  1082.  Tenn. 
Gulf  ■Compress  Co.  v.  Commercial 
Assur.  Co.,  129  Tenn.  586,  167  S.  W. 
859;  Cooper  v.  State,  123  Tenn.  37,  138 
S.  W.  826.  Tex. — McKinney  v.  Thed- 
ford  (Tex.  Civ.  App.),  166  S.  W.  443. 
Utali. — ^Davidson  v.  Utah  Independent 
Tel.  Co.,  34  Utah  249,  97  Pae.  124.  Wash. 
Bell  V.  Washington  Cedar  Shingle  Co., 
8  Wash.  27,  35  Pae.  405.  Wis.— Fer- 
guson V.  Truax,  132  Wis.  478,  110  N. 
W.  395,  111  N.  W.  657,  112  N.  W.  513, 
14  L.  B.  A.  (N.  S.)  350. 

[a]  While  an  instruction  (1)  which 
assumes  the  existence  of  an  undisputed 
fact  in  a  criminal  case  may  not  be' 
ground  for  reversal  because  immate- 
rial (see  Metzger  v.  State,  18  Pla.  481), 
(2)  it  is  always  erroneous  as  being  a 
charge  on  the  facts  and  so  it  is  proper 
to  refuse  a  request  which  assumes  the 
existence.  Green  v.  State,  43  Pla.  556, 
30  So,  656.  To  same  effect,  see  Ander- 
son V.  Jackson  (Tex.  Civ.  App.),  168 
S.  W.  54;  Houston,  etc.  E.  Co.  v.  Harvin 
(Tex.  Civ.  App.),  54  S.  W.  629.  See 
imfra,  VI,  H,  2,  d. 

73.  XT.  S.— Chicago,  B.  &  Q.  E.  Co. 
V.  Blunt,  2Q6  Fed.  425,  124  C.  C.  A. 
307;  Dolan  v.  United  States,  123  Fed. 
52,  59  C.  C.  A.  176.  Ala.— Prattville 
Cotton  Mills  Co.  v.  McKinney,  178  Ala. 
554,  59  So.  498;  Abrams  v.  State,  155 
Ala.  105,  46  So.  464;  Brantley  v.  State, 
11  Ala.  App.  144,  65  So.  678.  Ark. 
Western  Union  Tel.  Co.  v.  Cowardin, 
113  Ark.  160,  168  S.  W.  1133;  St.  Louis, 
I.  M.  &  S.  E.  Go.  V.  Webster,  99  Ark. 
265,  137  S.  W.  1103,  1199,  Ann.  Cas. 
1913B,  141.  Cal.— Schellin  v.  North 
Alaska  Salmon  Co.,  167  Cal.  103,  138 
Pae.  723;  People  v.  Strong,  30  Cal.  151. 
Conn. — State  v.  Alderman,  83  Conn.  597, 

78  Atl..331.     Fla Stokes  v.  State,  54 

Fla.  109,  44  So.  759.  Ga. — Perkins  v. 
Attaway,  14  Ga.  27.  HI. — ^Eussell  v. 
Minteer,  83  111.  150.  Ind. — Cleveland, 
etc.  E.  Co.  V.  Case,  174  Ind.  369,  91 
N.  E.  238.  Ind.  Ter.— George  v.  United 
States,  6  Ind.  Ter.  155,  89  S.  W.  1121. 
la. — ^Howes  v.  Carver,  3  Iowa  257.  Ey. 
Cain  V.  Cain,  1  B.  Hon.  213.    La.— Mus- 


carelli  v.  Hodge  Fence  &  L.  Co.,  120 
La..  335,  45  So.  268.  Mass.— Knight  v. 
Overman  Wheel  Co.,  174  Mass.  455, 
54  N.  E.  890.  Mich.— McQuillan  v.  Eck- 
erson,  178  Mich.  281,  144  N.  W.  510 
Hood  V.  Clin,  68  Mich.  165,  36  N.  W, 
177.  Mo. — Gerren  v.  Hannibal,  etc.  E 
Co.,  60  Mo.  405.  Neb. — Turner  v, 
O'Brien,  11  Neb.  108,  7  N.  W.  850, 
Nev. — State  v.  Harrington,  12  Nev.  125, 
N.  C. — Norman  v.  East  Carolina  E.  Co., 
161  N.  C.  330,  77  S.  E.  345,  Ann.  Cas. 
1914D,  917;  Penny  u.  Atlantic  Coast  Line 
E.  Co.,  153  N.  C.  296,  69  S.  E.  238,  32 
L.  E.  A.  (N.  S.)  1209.  Ore.— State  v. 
Hogg,  64  Ore.  57,  129  Pae.  115.  Pa. 
Drexler  v.  Borough  of  Braddock,  238 
Pa.  376,  86  Atl.  272;  Whitehead  v. 
Pittsburg  E.  Co.,  230  Pa.  79,  79  Atl. 
240.  S.  D.— Duprel  v.  Collins,  33  S.  D. 
365,  146  N.  W.  593.  Tenn. — Cooper  v. 
State,  123  Tenn.  37,  138  S.  W.  826. 
Tex.— Holtzclaw  v.  State,  26  Tex.  682; 
McKinney  v.  Thedford  (Tex.  Civ.  App.), 
166  S.  W.  443.  Va.— Virginia  Coal  & 
Iron  Co.  V.  Ison,  114  Va.  144,  75  S.  E. 
782 

74.  See  infra,  VI,  H,  2,  d. 

75.  See  the  title  "Judicial  Notice." 

76.  U.  S. — Jones  v.  Eandolph,  104  U. 
S.  108,  26  L.  ed.  671.  Conn:— State  v. 
Alderman,  83  Conn.  597,  78  Atl.  331. 
Pa.— Whitehead  v.  Pittsburg  E.  Co.,  230 
Pa.  79,  79  Atl.  240. 

[a]  The  New  Jersey  rule  (l).is  that 
the  judge  may  comment  on  the  evi- 
dence and  however  ill-founded  it  is  not 
error  for  him  to  express  his  belief  as 
to  what  the  evidence  establishes.  See 
State  V.  Hummer,  73  N.  J.  L.  714,  65 
Atl.  249.  (2)  But  if  he  says  that  an 
incriminating  fact  has  been  proved 
which  has  "neither  testimony  nor  the 
color  of  testimony  to  support  it,"  this 
is  not  a  comment  for  the  benefit  of  the 
jury  but  amounts  to  an  elimination  of 
evidence  from  the  jury's  consideration. 
State  V.  Diamond,  84  N.  J.  L.  17,  86  Atl. 
57,  foUowmg  Lindley  v.  0  'Eeilly,  46  N. 
J.  L.  352;  Smith  &  Bennett  v.  State, 
41  N.  J.  L.  370. 

[b]  An  instruction  which  carries  the 
impression  that  there  is  evidence  which 
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what  the  law  assumes,  though  there  be  no  direct  evidence.'" 

c.  Where  no  Contrary  EvidenceJ^  —  The  mere  fact  that  there  is  no 
negative  testimony  as  to  a  controverted  fact  does  not  justify  the  court 
in  assuming  that  the  fact  is  established,  for  the  jury  may  not  believe 
the  affirmative  evidence,'^  or  the  situation  may  be  such  that  different 
inferences  may  be  drawn,^"  or  there  may  be  other  circumstances  tend- 
ing toward  a  contrary  conclusion,*^  or  the  testimony  may  be  too  im- 
probable to  be  believed.*^  Opinion  evidence  cannot  ordinarily  be  as- 
sumed as  true  merely  because  uncontradicted.*^ 

The  total  absence  of  contrary  evidence  may,  however,  leave  a  par- 
ticular fact  undisputed  or  uncontroverted,  in  which  event  it  may  be 
assumed.**  Where  there  can  be  no  controversy  on  the  evidence  as  to 
the  matter  assumed  it  is  not  error  to  assume  it.*^ 


in  the  court's  opinion  supports  a  cer- 
tain theory  is  clearly  misleading,  where 
in  fact  there  is  no  evidence  upon  which 
it  could  be  based.  Speliopoulos  v. 
Schick,  129  Wis.  556,  109  N.  W.  568, 
following  Musbaoh  v.  Wisconsin  Chair 
Co.,  108  Wis.  57,  84  N.  W.  36.  See 
also  Eamp  v.  Ooxe  Bros.  &  Co.,  122 
Wis..  206,  99  N.  W.  366. 

77.  So  the  court  might  properly  say 
of  a  witness  that  there  was  no  evi- 
dence impeaching  her  character  for 
virtue  or  integrity.  .State  v.  Mear-s,  95 
Me.  364,  50  Atl.  30,  85  Am.  St.  Eep. 
421. 

Instructions  as  to  presmnptions  and 
burden  of  proof,  see  infra,  VI,  H,  4. 

78.  As  to  right  to  charge  on  cred- 
ibility, see  infra,  VI,  H,  5,  b. 

Facts  Not  Controverted. — See  infra. 
VI,  H,  2,  d. 

79.  State  v.  Bige,  112  Iowa  433,  84 
N.  W.  518.  To  same  effect,  see  Cupps 
V.  State,  120  Wis.  504,  97  N.  W.  210,- 
98  N.  W.  546,  102  Am.  St.  Eep.  996. 
See  also  the  title  "Province  of  Judge 
and  Jury;"  and  3  Enct.  op  Ev.  754. 
But  see  14  Enct.  op  Bv.  121. 

[a]  Though  evidence  as  to  value  of 
the  thing  in  testimony  was  undisputed, 
the  matter  should  have  been  left  to  the 
jury  since  they  were  not  bound  to  be- 
lieve the  evidence.  American  Oak  Ex- 
tract Co.  V.  Eyan,  112  Ala.  337,  20  So. 
644. 

[b]  "That  the  defendant's  evidence 
was  weak  and  improbable"  does  not 
justify  the  court  in  assuming  (that  he 
committed  the  act  complained  of. 
Lujan  V.  State,  16  Ariz.  123,  140  Eac. 
706. 
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What  Is  Uncontradicted  Testimony. 

See  14  Enct.  op  Ev.  126. 

[e]  Uncontradicted  Evidence  of  In- 
terested Parties. — Choctaw,  0.  &  G.  B. 
Co.  V.  Deperade,  12  Okla.  367,  71  Pae. 
629;  Bryers  v.  Wallace,  87  Tex.  503, 
28  S.  W.  1056,  29  S.  W.  760;  AtcWson, 
T.  &  S.  ¥.  E.  Co.  V.  Lucas  (Tex.  Civ. 
App.),  148  S.  W.  1149.  See  Halstead 
V.  Woods,  48  Ind.  App.  127,  95  N.  E. 
429;  and  14  Ency.  op  Ev.  123. 

[d]  It  is  a  sufficient  reason  for  re- 
fusing a  request  that  the  only  evidence 
of  a  fact  assumed  is  that  of  a  party. 
Sonnentheil  v.  'Christian  Moerlein  Brew- 
ing Co.,  172  U.  S.  401,  19  Sup,  Ct.  233, 
43  L.  ed.  492;  Merchants  Exchange 
Nat.  Bank  of  Wallach,  20  Misc.  309,  45 
N.  Y.  Supp.  885,  affirming  19  Misc.  711, 
43  N.  Y.  Supp.  1159. 

80.  Northwestern  Fuel  Co.  «.  Dan- 
i«lson,  57'  Fed.  915,  6  C.  C.  A.  636; 
Whitehouse  v.  Bolster,  95  Me.  458,  50 
Atl.  240.  See  also  Sehulz  v.  Sahulz, 
113  Mich.  502,  71  N.  W.  854.  Compare 
infra,  VT,  H,  4,  a. 

81.  Saar  v.  Fuller,  71  Iowa  425,  32 
N.  W.  405.    See  14  Ency.  op  Ev.  126. 

82.  Callison  v.  Smith,  20  Kan.  28; 
Ohoctaw,  0.  &  G.  E.  Co.  ■».  Deperade, 
12  Okla.  367,  71  Pac.  629.  See  14  Ency. 
OP  Ev.  127,  132,  et  seq. 

83.  Choctaw,  O.  &  G.  E.  Co.  v.  Dep- 
erade, 12  Okla.  367,  71  Pac.  629.  See 
5  Ency.  op  Ev.  714;  14  Enct.  op  Ev. 
130. 

84.  See  infra,  the  following  sections. 

85.  O'Eourke  v.  Sproulj  241  111.  576, 
89  N.  E.  663;  Halv-erson  v.  Seattle  Elec- 
tric Co.,  35  Wash.  600,  77  Pac.  1058. 
See  -infrM,,  VI,  H,  .2,  d.  But  see  Lewis 
v..  Kramer,  3  Md.  265. 
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When  all  tjie  evidence  in  regard  to  even  a  disputed  proposition  of 
fact  can  lead  to  no  other  reasonable  conclusion,  the  court  may  assume 
the  fact  has  been  established.^^  Clearly  if  the  situation  is  such  that 
the  court  would  be  justified  in  peremptorily  directing  a  finding  it  is 
not  error  to  assume  the  facts  which  the  jury  might  be  directed  to  find." 
So  if  there  is  absolutely  no  evidence  upon  which  an  adverse  holding 
could  be  based,  it  is  proper  to  assume  the  fact  as  established.*^ 

d.  Undisputed  or  Uncontroverted  Facts.^^  —  (I.)  Generally.  —  Un- 
disputed or  uncontroverted  facts  may  be  assumed,  or  at  most  it  is  but 
harmless  error  to  assume  them,  in  either  civil  or  criminal  cases.'"  This 


[a]  The  trial  court  may  assume 
"what  unquestionably  appears  from 
the  evidence."  Shafer  v.  Russell,  28 
Utah  444,  79  Pac.  559. 

[b]  So  after  documentary  proof  has 
been  offered  and  no  evidence  attacking 
the  execution  of  the  document  has  been 
presented,  the  court  may  assume  the 
proper  execution.  McCidlough  Hard- 
ware Co.  V.  Call  (Tex.  Civ.  App.),  155 
S.  W.  718. 

[c]  Where  evidence  thereof  was  of 
a  "conclusive  character,"  the  trial 
judge  was  warranted  in  assuming  a 
fact.  Missouri,  K.  &  T.  Ey.  Co.  v. 
Hampton  (Tex.  Civ.  App.),  142  S.  W. 
89.  See  also  Missouri,  K.  &  T.  R.  Co. 
V.  Kinslon  (Tex.  Civ.  App.),  172  S.  W. 
1124. 

[d]  Though  it  is  generally  revers- 
ible error  to  assume  a  controverted  fact 
as  true  where  the  evidence  is  clear 
and  conclusive,  especially  if  record 
evidence,  the  giving  of  such  instruction 
will  not  warrant  reversal.  Eagan  v. 
Kansas  City  &  S.  E.  E.  Co.,  144  Mo. 
623,  46  S.  W.  602. 

[e]  Although  it  is  usually  the  prov- 
ince of  the  jury  to  determine  whether 
the"  cause  of  damage  is  permanent  or 
temporary,  yet  where  the  evidence  is 
uncontroverted  that  the  cause  is  per- 
manent, it  should  be  treated  as  a  fact 
established,  and  the  law  given  accord- 
ingly. Wasioto,  etc.  E.  Co.  v.  Blanton, 
160  Ky.  134,  169  8.  W.  589. 

[f]  It  was  objected  that  the  court 
left  to  the  jury  the  question  whether 
plaintiff  attempted  to  board  a  car,  when 
all  the  evidence  was  that  he  did.  The 
court  says  "technically"  this  was  er- 
ror but  under  the  ciTcumstances  it;  was 
harmless.  Shellman  v.  Louisville  E. 
Co.,  147  Ky.  526,  144  S.  W.  1060. 

86.  U.  S. — Northwestern  Fuel  Co.  v. 
Danielson,  57  Fed.  915,  6  C.  C.  A.  636. 


Ind. — ^Archer  v.  Ostemeier,  56  Ind.  App. 
385,  105  N.  B.  522.  M«.— Toole  v. 
Bearce,  91  Me.  209,  39  Atl.  558.  Neb. 
See  First  Nat.  Bank  v.  Bower,  5  Neb. 
(Unof.)  375,  98  N.  W.  834. 

87.  Thompson  v.  Brannin,  19  Ky.  li. 
Eep.  454,  40  S.  W.  914. 

88.  First  Nat.  Bank  v.  Sargeant,  65 
Neb.  594,  91  N.  W.  595,  59  L.  E.  A. 
296.  See  also  Toledo,  St.  I/.  &  "W.  B. 
Co.  V.  Kountz,  168  Fed.  832,  94  C.  C. 
A.  244. 

89.  Where  there  is  no  evidence  to 
the  contrary,  see  supra,  VI,  H,  2,  e. 

90.  XT.  S.^Wiborg  v.  United  States, 
163  U.  S.  632,  16  Sup.  Ct.  1127,  1197, 
41  L.  ed.  289;  United  States  Coal  Co. 
V.  Pinkerton,  169  Fed.  536,  95  C.  C.  A. 
34.  Ala. — Alexander  v.  Smith,  180  Ala. 
541,  61  So.  68,  following  Montgomery 
V.  Wyche,  169  Ala.  181,  53  So.  786; 
Birmingham  E.,  L.  &  P.  Co.  v.  Mc- 
Curdy,  172  Ala.  488,  55  So.  616;  Bynon 
V.  State,  117  Ala.  80,  23  So.  640,  67 
Am.  St.  Eep.  163;  Tidwell  v.  State,  70 
Ala.  33;  Pugh  v.  State,  4  Ala.  App. 
144,  58  So.  936.  Ariz.— Luj^n  v.  State, 
16  Ariz.  123,  141  Pac.  706.  Ark.— Mc- 
Gee  V.  Smitherman,  69  Ark.  632,  65  S. 
W.  461.  Cal.— People  v.  Mueller,  168 
Cal.  526,  143  Pac.  750;  People  v.  Keith, 
141  Cal.  686,  75  Pac.  304;  In  re  Spencer, 
96  Cal.  448,  31  Pac.  453.  Colo.— Im- 
boden  v.  People,  40  Colo.  142,  90  Pac. 
608;  Craig  v.  A.  Leschen  &  Sons  Eope 
Co.,  38  Colo.  115,  87  Pac.  1143.  Fla. 
See  Green  v.  State,  43  Fla.  556,  30  So. 
656;  Metzger  v.  State,  18  Fla.  481.  Ga. 
Oxford  ©.Oxford,  136  Ga.  589,  71  S.  B. 
883;  Wilson  v.  State,  15  Ga.  App.  632, 
84  S.  E.  81.  ni. — People  v.  Williams, 
240  111.  633,  88  N.  E.  1053;  St.  Louis 
&  S.  E.  Co.  V.  Smith,  216  111.  339,  74 
N.  E.  1063;  Smith  v.  People,  103  111.  82. 
lild.— Dorsey  v.  State,  179  Ind.  531,  100 
N.  B,  369;   Hoover  v.  State,   161  Ind. 
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rule  is  applicable  where  documentary  evidence  is  involved.'^    But  in 


348,  68  N.  E.  591;  Tomlinson  v.  Brilea, 
101  Ind.  538;  Archer  v.  Ostemeier,  56 
Ind.  App.  385,  105  N.  E.  522;  Terre 
Haute,  I.  &  B.  Traction  Co.  v.  Ma- 
berry,  52  Ind.  App.  114,  100  N.  E.  401. 
la. — ^State  v.  Wangler,  151  Iowa  555, 
132  N.  W.  22;  State  v.  Evans,  122  Iowa 
174,  97  N.  W.  1008.  Ky.— Wasioto,  etc. 
B.  Co.  V.  Blanton,  160  Ky.  134,  169  S. 
W.  589;  Cincinnati,  etc.  E.  Co.  v.  Mul- 
lane's  Admr.,  151  Ky.  499,  152  S.  W. 
555;  Board  of  Councilmen  v.  Downey, 
118  S.  W.  284.  Mich.— Hummer  v.  Mid- 
land Casualty  Co.,  181  Mich.  386,  148 
N.  W.  413;  People  v.  Bryan,  170  Mich. 
683,  136  N.  W.  1120;  Chapin  v.  Ann 
Arbor  E.  Co.,  167  Mich.  648,  133  N.  W. 
512.  Minn. — Johnson  v.  Crookston  Lum- 
ber Co.,  92  Minn.  393,  100  N.  W.  225. 
Miss. — Dean  v.  State,  85  Miss.  40,  37 
So.  501.  Mo. — Gillogly  v.  Dunham,  187 
Mo.  App.  551,  174  S.  W.  118,  quoting 
with  approval  Sotebier  v.  St.  Louis 
Transit  Co.,  203  Mo.  702,  714,  102  S.  W. 
651.  See  also  Hall  v.  Manufacturers 
Coal,  etc.  Co.,  260  Mo.  351,  168  S.  "W. 
927.  Mont. — ^Hogan  v.  Shuart,  11  Mont. 
498,  28  Pac.  969.  ITeb.-^ones  v.  Chi- 
cago Gt.  W.  E.  Co.,  97  Neb.  306,  149 
N.  "W.  813;  Fitzgerald  v.  Union  Stock 
Yards  Co.,  91  Neb.  493,  136  N.  W.  838. 
N.  J.— State  V.  Bectsa,  71  N.  J.  L.  322, 
58  Atl.  933.  N".  Y.— People  v.  Smith, 
180  N.  T.  125,  72  N.  E.  931;  Smith  v. 
New  York  Anti-Saloon  League,  121 
App.  Div.  600,  106  N.  Y.  Supp.  251; 
Crossman  v.  Lurman,  57  App.  Div.  393, 

68  N.  Y.  Supp.  311,  affirmed,  171  N.  Y. 
329,  63  N.  E.  1097,  192  U.  S.  189,  24 
Sup.  Ct.  234,  48  L.  ed.  401.  N.  C. 
State  V.  Williams,  47  N.  C.  194.  Okla. 
Bartell  v.  State,  4  Okla.  Crim.  135,  111 
Pac.  669;  Choctaw,  O.  &  G.  E.  Co.  v. 
Burgess,  21  Okla.  653,  97  Pae.  271.  Ore. 
Pox  V.  Tift,  57  Ore.  268,  111  Pac.  51; 
State  V.  "Watson,  47  Ore.  543,  85  Pac. 
336.  Pa.— Shaffer  v.  Corson,  141  Pa. 
256,  21  Atl.  647;  Wolf  Co.  v.  Western 
Union  Tel.  Co.,  24  Pa.  Super.  129. 
S.  C— State  V.  Bazen,  89  S.  C.  260,  71 
S.  E.  779;  McCarty  v.  Piedmont  Mut. 
Ins.  Co.,  81  S.  C.  152,  62  S.  E.  1,  18 
L.  E.  A.  (N.  S.)  729;  Davis  v.  Collins, 

69  S.  C.  460,  48  S.  E.  469.  S.  D. 
State  V.  Madison,  23  S.  D.  584,  122 
N.  W.  647;  Bolte  &  Jansen  v.  Equitable 
Eire  Assn.,  23  S.  D.  240,  121  N.  W. 
773.      Teun. — Farquhar    v.    Toney,    5 
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Humph.  502.  Tex. — Dugat  v.  State 
(Tex.  Grim.),  148  S.  W.  789;  McFadden 
V.  Schill,  84  Tex.  77,  19  S.  W.  368; 
Missouri,  etc.  E.  Co.  v.  Cauble  (Tex. 
Civ.  App.),  174  S.  W.  880;  Spires  v. 
MoElroy  (Tex.  Civ.  -App.),  166  S.  W. 
457;  Hutton  v.  Pederaoh  (Tex.  Civ. 
App.),  153  S.  W.  176;  Lewis  v.  Eeynolda 
(Tex.  Civ.  App.),  145  S.  W.  1072.  Utah. 
Black  V.  Eoeky  Mountain  Bell  Tel.  Co., 
26  Utah  451,  73  Pac.  514.  Wash.— State 
V.  Erving,  67  Wash.  395,  121  Pac.  834;  . 
Gehri  &  Co.  v.  Dawson,  64  Wash.  240, 
116  Pae.  673;  Carlisle  Packing  Co.  v. 
Deming,  62  Wash.  455,  114  Pae.  172. 
W.  Va.— Sheff  v.  City  of  Huntington, 
16  W.  Va.  307.  Wis.— Cohodes  v.  Me- 
nominee &  M.  L.  &  T.  Co.,  149  Wis. 
308,  135  N.  W.  879. 

[a]  "Facts  not  controverted,  but 
shown  to  exist,  and  constituting  the 
very  basis  of  the  theory  of  both  liti- 
gants at  the  trial,  as  here,  may  be  as- 
sumed in  an  instruction."  Stauffer 
V.  Metropolitan  St.  E.  Co.,  243  Mo.  305, 
147  S.  W.  1032,  following  Davidson  v. 
St.  Louis  Transit  Co.,  211  Mo.  320,  109 
S.  W.  583. 

[b]  When  Evidence  Undisputed.— It 
is  only  in  a  ease  where  the  testimony 
of  a  witness  is  not  only  unopposed  by 
direct  evidence,  but  where  it  is  not 
in  conflict  with  the  just  and  proper 
inferences  to  be  drawn  from  other  facts 
proved  in  the  case,  that  it  is  proper 
for  the  court  to  treat  the  evidence  as 
wholly  undisputed.  Schulz  v.  Schulz, 
113  Mich.  502,  71  N.  W.  854.  See  also 
14  Ency.  of  Ev.  126,  and  supra,  VI, 
H,  2,  c. 

[c]  As  Violating  Rule  Forbidding 
Comment. — The  rule  forbidding  a  judge 
from  commenting  on  the  evidence  is 
not  violated  by  an  instruction  that  the 
undisputed  facts  establish  a  certain 
legal  conclusion,  for  the  rule  applies 
to  cases  of  conflicting  evidence  only. 
Georgia  E.  &  Elec.  Co.  v.  Cole,  1  Ga. 
App.  33,  57  S.  E.  1026. 

91.  Thorp,  Smith  &  Hanchett  v. 
Craig,  10  Iowa  461;  Eagan  v.  Kansas 
City  &  S.  E.  E.  Co.,  144  Mo.  623,  46 
S.  W.  602.  See  McCuUough  Hardware 
Co.  V.  Call  (Tex.  Civ.  App.),  155  S.  W. 
718. 

[a]  In  McKenzie  v.  Imperial  Irr. 
Co.  (Tex.  Civ.  App.),  166  S.  W.  495, 
the   rule   was   applied   to   permit  the 
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criminal  eases  it  must  be  remembered  that  the  plea  of  not  guilty  puts 
all  the  material  issues  in  controversy.^^  It  has  been  held,  however,  that 
this  does  not  mean  that  a  mere  collateral  evidentiary  fact  as  to  which 
the  evidence  is  uneontroverted  may  not  be  assumed.'' 

(II.)  Facts  Admitted  or  Treated  as  Existing.— It  is  permissible  to  as- 
sume as  established  matters  which  the  parties  have  treated  on  the  trial 
as  having  been  established.®*     It  follows  that  admitted  facts  may  be 


court  to  assume  that  proceedings  were 
commenced  on  a  certain  date,  though 
there  was  an  obvious  clerical  error 
which  the  court  corrected  in  making 
the   assumption. 

[b]  So  where  records  were  intro- 
duced by  a  party  and  there  was  no 
dispute  in  regard  to  them,  the  judge 
properly  instructs  the  jury  definitely 
as  to  their  weight  in  the  cause.  Shaf- 
fer V.  Corson,  141  Pa.  256,  21  Atl. 
647. 

[e]  It  was  proper  for  the  court  to 
instruct  the  jury  as  to  e  feature  of 
a  written  contract  which  could  not  be 
varied  by  oral  testimony,  the  facts  in 
respect  to  the  contract  not  being  in 
dispute  and  hence  the  construction  be- 
ing for  the  court.  Turner  v.  Osgood 
Colortype  Art  Co.,  223  111.  629,  79  N. 
E.  306. 

92.  By  the  plea  of  not  guilty  the 
defendant  puts  all  the  facts  in  issue 
which  are  material  in  making  out  the 
state's  case.  Hence  the  trial  court 
cannot  assume  that  any  such  fact  is 
uneontroverted.  Southern  Express  Co. 
V.  State,  1  Ga.  App.  700,  58  S.  E.  67. 

[a]  In  State  v.  Anderson,  154  Iowa 
701,  135  N.  W.  405,  this  distinction  is 
clearly  brought  out.  The  trial  court 
may  assume  as  true  any  particular  evi- 
dentiary fact  which  both  parties  admit 
to  be  true.  But  the  court  cannot  as- 
sume a  fajjt  as  admitted  simply  because 
there  is  no  evidence  on  the  part  of  the 
defendant  to  controvert  that  adduced 
by  the  prosecution.  But  see  State  v. 
Fleetwood,  111  Minn.  70,  126  N.  W. 
485,  827;  Cupps  v.  State,  120  Wis.  504, 
522,  97  N.  W.  210,  98  N.  W.  546,  102 
Am.  St.  Eep.  996.  Compare  Green  v. 
State,  43  Ela.  556,'  30  So.  656;  Metzger 
V.  State,  18  Fla.  481. 

[b]  In  People  v.  Spira,  264  111.  243, 
106  N.  E.  241,  the  distinction  is  drawn 
between  instructing  that  a'  crime  has 
been  committed  and  charging  that  the 
defendants  did  it.  "The  fact  that  a 
crime  was  committed  was  proved  be- 


yond any  manner  of  doubt  by  evidence 
which  there  was  neither  fact,  circum- 
stance, nor  testimony  to  contradict." 

[o]  But  it  was  not  error  for  the 
court  to  assume  the  value  of  goods  al- 
leged to  have  been,  taken  was  over 
$25,  where  the  state's  evidence  was 
that  the  value  was  more  than  $80  and 
the  defendant  claimed  to  have  bought 
the  goods  for  more  than  $40.  State  v. 
Fleetwood,  111  Minn.  70,  126  N.  W. 
485,  827. 

93.  "Welsh  V.  State,  60  Neb.  101,  82 
N.  W.  368,  wheie  the  court  says:  "A 
court  may  not  in  an  instruction  assume 
a  constituent  element  of  a  crime  as 
proven;  but  it  may  assume  the  exist- 
ence of  a  collateral  fact  in  a  criminal 
ease  established, by  uneontroverted  evi- 
dence. Debney  v.  State,  45  Neb.  856. 
The  fact  that  the  prosecutrix  had 
recently  been  delivered  of  a  child,  was 
not  a  constituent  element  of  the  crime 
of  rape,  but  was  a  collateral  fact  mere- 
ly bearing  upon  the  issue  whether  one 
of-  the  elements  of  the  offense  charged 
against  the  accused  had  been  proven." 
A  contrary  dictum  in  Heldt  v.  State, 
20  Neb.  492,  30  N.  "W.  626,  57  Am. 
Eep.  835,  is  disapproved. 

[a]  In  Cupps  V.  State,  120  Wis.  504, 
522,  97  N.  W.  210,  98  N.  W.  546,  102 
Am.  St.  Bep.  996,  it  is  said  that  in  a 
criminal  or  any  case  the  court  may 
"properly  speak  of  evidentiary  facts 
as  established  .  .  .  as  to  which  the 
evidence  is  so  conclusive  as  not  to  leave 
any  room  for  debate  in  respect  there- 
to."   But  see  infra,  VI,  H,  2,  d,  (II). 

94.  Gibbons  v.  Lehigh  Valley  E.  Co., 
124  N.  T.  Supp.  932;  Crampton  V.  Ivie, 
124  N.  C.  591,  32  S.  E.  968. 

[a]  "While  the  court  should  not  in 
its  charge  assume  as  true  matters  that 
are  in  dispute,  yet  it  may  assume  as 
true  matters  that  are  not  in  dispute, 
or  matters  that  were  first  in  dispute 
but  in  the  course  of  the  trial  have  come 
not  to  be  in  dispute,  but  to  be  tacitly 
or   otherwise  treated  as  true  by  both 
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assumed,*"  especially  where  there  are  admissions  miade  in  open  court," 
by  stipulation,,*^  or  by  the  party  himself  when  testifying,**  or  in  other 
instructions  asked  by  him.** 


sides,  and  the  case  thereafter  tried  on 
that  theory."  State  v.  Gorham,  67  ,Vt. 
365,  31  Atl.  845. 

[b]  Wh«re  counsel  has  based  his  ar- 
gument upon  the  assumption  that  a  cer- 
tain fact  is  in  evidence  it  was  not 
proper  to  refuse  an  instruetion  based 
upon  the  same  assianiption.  National 
Hosiery  &  Y.  Co.  v.  Napper,  124  Tenn. 
155,  135  S.  W.  780. 

[c]  So  where  all  the  evidence 
showed  that  the  witnesses  used  the 
words  "church"  and  "society"  inter- 
changeably and  all  paTties  understood 
just  what  association  was  meant  there 
was  no  error  in  a  charge  which  as- 
sumes that  defendant  acted  as  agent 
therefor,  though  in  his  testimony  he 
spoke  of  the  "society"  only.  Brackett 
V,  Brewer,  71  Me.  478. 

[d]  Though  it  was  neither  pleaded 
nor  proved  thia>t  an  accident  took  place 
in  a  certain  city,  the  court  might  take 
notice  thereof  from  the  fact  that  the 
jury  were  sent  to  a  certain  place  in 
that  city  to  view  the  scene  of  the  ac- 
cident; and  it  was  therefore  proper  to 
assume  in  an  instruction  that  the  ac- 
cident took  place  in  that  city.  Ander- 
son V.  Kinnear,  80  Wash.  63S-,  141  Pac. 
1151. 

[  e  ]  NofwHshsta^nding  General  Deuial. 
It  was  not  error  to  assume  that  de- 
fendant company  was  a  common  carrier 
where  all  the  testimony  showed  that 
fact,  and  by  the  manner  of  examima'- 
tion  of  witnesses  and  in  other  ways  the 
counsel  by  their  conduct  and  manner 
had  indicated  that  the  fact  was  not 
seriously  in  dispute,  notwithstanding 
the  answer  had  been  a  general  denial. 
Davidson  v.  St.  Louis  Transit  Co.,  211 
Mo.  320,  109  S.  W,  583. 

[f]  It  is  not  error  for  the  court  to 
assume  as  true  that  which  the  defend- 
ant in  his  defense  has  treated  as  true. 
State  V.  Hash,  34  N.  C.  382. 

95.  Ala.— Tidwell  v.  State,  70  Ala. 
33;  Madden  v.  Blythe,  7  Port.  258.  Cal. 
People  V.  Phillips,  70  Cal.  61,  11  Pac. 
493;  People  v.  Panagoit,  25  Cal.  App. 
158,  143  Pac.  70.  Colo.— Komrs  v.  Peo- 
ple, 31  Colo.  212,  73  Pac.  25.  Conn. 
State  V.  Cabaudo,  83  Conn.  160,  76  Atl. 
42.     Ga.— Jones  v.  State,  130  Gta.  274, 
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60  S.  E.  840;  Eagle  &  PheAix  Mills 
V.  Herron,  119  Ga.  389,  46  S.  E.  405. 
111.— People  V.  Depew,  237  111.  574,  86 
N.  B.  1090;  Shultz  v.  Shultz,  229  111. 
420,  82  N.  B.  312.  Ind.— Louisville,  etc. 
E.  Co.  V.  Utz,  133  Ind.  265,,  32  N.  E. 
881-  Anderson  v.  State,  104  Ind.  467, 
4  N.  E.  63,  5  N.  E.  711;  Archer  v. 
Ostemeier,  56  Ind.  App.  385,  105  N.  E. 
522.  Me. — McClellan  v.  Wheeler,  70 
Me.  285.  Mich. — ^Dalm  v.  Bryant  Paper 
Co.,  157  Mich.  550,  122  N.  W.  257; 
Burt  V.  Long,  106  Mich.  210,  64  N.  W. 
60.  Neb;— 'Pisar  v.  State,  56  Neb.  455, 
76  N.  W.  869.  N.  Y.— McManus  v. 
Woolverton,  19  N.  Y.  Supp,  545,  47  N. 
Y.  St.  107,  afiirmed,  138  N.  Y.  648,  34 
N.  E.  513.  Pa. — Devlin  v.-  Snellenbuirg, 
132  Pa.  186,  18  Atl.  1119.  S.  C.^State 
/v.  Ayers,  86  S.  C.  426,  68  S.  E.  625; 
Latour  v.  Southern  B.,  71  S.  C.  582,  51 
S.  E.  265.  Tex. — Eussell  v.  State,  53 
Tex.  Crim.  500,  111  S.  W.  658;  Brown 
V.  Johnson  (Tex.  Civ.  App.),  73  S.  W. 
49. 

98.  Morrison  v.  Cureton,  139  Ga. 
299,  77  S.  E.  160;  State  v.  Kinney,  21 
S.  D.  390,  113  N.  W.  77. 

[a]  "The  law  does  not  permit:  a- 
party  to  invite,  by  his  admissions  in- 
open  court,  the  lower  court  to  a  par- 
ticular course  of  action,  and  then  on 
appeal  reverse  that  courti  for  doing 
the  thing  it  was  impHedly  or  expressly 
invited  to  do."  Willoughby  v.  Birm- 
ingham E.,  L.  &  P.  Co.,  11  Ala.  App. 
611,  66  So.  887. 

97.  Pisar  v.  State,  56  Neb.  4-55,  76 
N.  W.  869. 

98.  U.  S.— May  v.  United  States,.  1ST 
Fed.  1,  86  C.  C.  A.  575.  Fla.— Edwards 
V.  State,  62  Fla.  40,  56  So.  401.  Mo. 
State  V.  McConnell,  240  Mo.  269,  144 
S.  W.  836.  Okla.— Choctaw,  0.  &  G. 
E.  Co.  V.  Burgess,  21  Okla.  653,  97  Pac. 
271. 

[a]  So  where  the  defendant  himself 
testified  to  a  fact  it  was  said  "he  can- 
not complain  if  the  court  assumes  his 
testimony  to  be  true  in  its  charge  to 
the  jury."  State  v.  Belknap,  44  W-ash.. 
605,  87  Pac.  934. 

99.  Driver  v.  Board  of  Directors,  70 
Ark.  358,  68  S.  W.  26;  Crampton  «. 
Ivie,  124  N.  C.  591,  32  S.  B.  968. 
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So  the  admission  may  be  in  the  pleadings  either  by  express  aver- 
ments,^ or  by  implication/  or  by  operation  of  law  through  failure  to 
properly  plead  the  contrary.^  It  may  be  error  to  fail  to  instruct  the 
jury  that  admitted  facts  have  been  established.* 

e.  Assuming  Facts  by  Way  of  Illustration.^  —  An  instruction  may 
assume  facts  by  way  of  illustration  without  running  counter  to  the 
rule.®  When  this  is  done  the,  jury  should  be  cautioned  against  apply- 
ing the  analogy  fully  to  the  facts  of  the  case  at  bar.'^  Illustrations 
which  are  inapt  or  mi-sleading  must  of  course  be  avoided.® 

f .  Effect  of  Unwarranted  Assumption.  —  The  general  rule  is  that 
where  the  court  in  his  charge  assumes  the  existence  of  a  material  fact 
contrary  to  the  rules  just  given  it  is  ground  for  reversal,^  subject  to  the 


1.  Ark. — ^Driver  v.  Board  of  Direc- 
tors, 70  Ark.  358,  68  S.  W.  26.  la. 
Eyan  v.  Lone  Tree,  122  Iowa  420,  98 
N.  W.  287.  Kan. — ^Wiley  v.  Manatowah, 
6  Kan.  Ill;  Wiley  v.  Keokuk,  6  Kan. 
94.  Mo. — Markey  v.  Louisiana,  etc.  E. 
Co.,  185  Mo.  348,  84  S.  W.  61.  N.  O. 
Crampton  v.  Ivie,  124  N.  C.  591,  32 
S.  E.  968.  Tex. — Eichard  Cooke  &  Co. 
«.  New  Era,  etc.  Co.  (Tex.  Civ.  App.), 
168  S.  W.  988. 

2.  Where  one  sued  by  an  administra- 
tor by  his  answer  admits  the  capacity 
of  the  plaintiff,  he  cannot  object  to 
the  assumption  by  the  court  that  plain- 
tiff's testator  is  dead  as  that  is  im- 
plied by  the  admission  in  the  answer. 
Indianapolis,  etc.  Ey.  Co.  v.  Stout,  53 
Ind.  143. 

3.  So  where  plaintiff's  petition 
showed  the  capacity  to  sue  as  a  feme 
sole,  though  married  and  no  verified 
plea  was  filed  attacking  her  right  to 
so  sue  as  is  the  practice  under  the 
statute  when  plaintiff's  capacity  to  sue 
is  questioned,  the  court  may  assume  the 
capacity  in  its  charge.  Missouri,  etc. 
E.  Co.  V.  Allen,  53  Tex.  Civ.  App.  433, 
115  S.  W.  1179. 

4.  So  it  was  the  duty  of  the  court 
to  instruct  the  jury  plainly  that  a  cer- 
tain claim  was  admitted  and  not  in 
dispute,  and  not  leave  the  jury  to  infer 
that  plaintiff  had  the  burden  of  prov- 
ing it.  Blaul  &  Sons  v.  Tharp,  83  Iowa 
665,  49  N.  W.  1044. 

[a]  Where  the  execution  of  a  note 
sued  on  had  not  been  put  in  issue,  it 
was  error  to  instruct  the  jury  that 
plaintiff  had  the  burden  of  proving  its 
execution.  Clarke  v.  Seaton,  18  B. 
Mon.  (Ky.)   226. 

5.  Eight  to  charge  facts  by  way  of 
illustration  as  being  a  comment  on  the 


evidence,  see  supra,  VT,  H,  1,  f,  (III). 

6.  Cal. — People  v.  Williams,  59  Cal. 
674.  Conn. — Masters  v.  Town  of  War- 
ren, 27  Conn.  293.  Ind. — Bundy  v.  Mc- 
Knight,  48  Ind.  502.  La. — State  v. 
Obregon,  10  La.  Ann.  799.  Mass. 
Whitney  v.  Wellesley,  etc.  E.  Co.,  197 
Mass.  495,  84  N.  E.  95;  Melledge  v. 
Boston  Iron  Co.,  5  Cush.  158.  Mloh. 
Beecher  v.  Venn,  35  Mich.  466.  Ohio. 
Gage  V.  Payne,  Wright  678.  Pa. — Long 
V.  Twp.  of  Milford,  137  Pa.  122,  20 
Atl.  425.  Wash. — ^Winston  v.  Terrace, 
78  Wash.  146,  138  Pac.  673. 

[a]  Says  Mr.  Justice  Simmons:  "My 
own  experience  in  instructing  juries  on 
the  circuit  bench  is,  that  jurors  will 
more  frequently  comprehend  an  idea 
given  in  the  way  of  illustration  than 
they  will  when  simply  given  as  an 
abstract  principle  of  law."  Central 
Eailroad  &  Bkg.  Co.  v.  Smith,  80  Ga. 
526,  5  S.  E.  772.  See  also  Neel  v. 
Powell,  130  Ga.  756,  61  S.  E.  729. 

[b]  In  Winston  v.  Terrace,  78  Wash. 
146,  138  Pac.  673,  such  an  instruction 
was  held  not  to  be  erroneous  where  the 
juTy  could  not  have  understood  it  to 
have  been  otherwise  than  illustrative, 
and  the  judge  "instructed  them  fully 
as  to  their  own  duties,  telling  them 
that  they  were  the  sole  and  exclusive 
judges  of  the  facts." 

7.  Beecher  v.  Venn,  35  Mich.  466. 

8.  Neel  v.  Powell,  130  Ga.  756,  61 
S.  E.  729. 

9.  Ailz. — Lujan  v.  State,  16  Ariz. 
123,  141  Pac.  706.  Ark. — Western  Union 
Tel.  Co.  V.  Cowardin,  113  Ark.  160,  168 
S.  W.  1133.  Cal. — People  v.  Strong,  30 
Cal.  151.  Colo. — ^^Ooors  v.  Brock,  44 
Colo.  80,  96  Pac.  963.  Conn. — Wilson 
V.  WalterBville  School  Dist.,  46  Conn. 
400.      Fla. — Lewter    v.    Tomlinson,    54 
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usual  exception  that  if  the  assumption  could  not  have  misled  the  jury 
the  judgment  will  not  be  reversed,^"  but  that  it  did  not  have  that  ef- 
fect must  affirmatively  appear.^^ 

Waiver. —  Of  course  a  party  cannot  complain  of  an  assumption  made 
in  an  instruction  offered  by  himself.^^ 

3.    Statement  of  the  Evidence.  —  a.  Instructions  Should  Be  Pre'di- 


Fla.  215,  44  So.  935;  Stoker  v.  State, 
54  Fla.  109,  44  So.  759.  Ga.— Shuler 
V.  State,  126  Ga.  630,  55  S.  E.  496. 
Idaho. — State  v.  Schweitzer,  18  Idaho 
609,  111  Pac.  130.  lU.— People  v.  No- 
vick,  265  111.  436,  107  N.  E.  138;  Peo- 
ple V.  Blevins,  251  111.  381,  96  N.  E.  214, 
Ann.  Gas.  19120,  451;  Lockett  v.  Zim- 
merman, 185  111.  App.  58;  Eosinski  v. 
Burton,  163  111.  App.  162.  Ind.  Ter. 
George  v.  United  States,  6  Ind.  Ter. 
155,  89  S.  W.  1121.  Iowa.— State  v. 
Bige,  112  Iowa  433,  84  N.  W.  518.  Kan. 
State  V.  Lewis,  56  Kan.  374,  43  Pao. 
265.  Ky. — Log  Mountain,  etc.  Co.  v. 
White  Oak,  etc.  Co.,  163  Kj.  842,  174 
S.  W.  721;  Howard's  Admr.  v.  Hunter, 
126  Ky.  685,  104  S.  W.  723;  Castleman 
V.  Eugtenholtz,  145  Ky.  146,  140  S.  W. 
170.  Md. — American  Towing  &  L.  Co. 
V.  Baker-Whitney  Goal  Co.,  Ill  Md. 
504,  75  Atl.  341.  IVticli.— McQuillan  v. 
Eckerson,  178  Mich.  281,  144  N.  W. 
510;  Eouse  V.  Michigan  United  Eys. 
Co.,  164  Mich.  475,  129  N.  W.  719. 
Minn.  —  Larkin  v.  Minneapolis,  112 
Minn.  311,  127  N.  W.  1129.  Miss.— Cun- 
ningham V.  State,  87  Miss.  417,  39  So. 
531;  Bowman  v.  Eoberts,  58  Miss.  126. 
Mo. — ^Dority  v.  St.  Louis,  etc.  E.  Co., 
188  Mo.  App.  365,  174  S.  W.  209;  Bur- 
rows V.  Likes,  180  Mo.  App.  447,  166 
S.  W.  643.  Mont..-,State  v.  Sloan,  35 
Mont.  367,  89  Pac.  829;  Gallick  v.  Bor- 
deaux, 31  Mont.  328,  78  Pac.  583.  Neb. 
Herold  v.  Coates,  88  Neb.  487,  129  N. 
W.  998;  Williams  v.  State,  46  Neb.  704, 
65  N.  W.  783.  Nev.— State  v.  Harring- 
ton, 12  Nev.  125.  N.  J. — Smith  &  Ben- 
nett V.  State,  41  N.  J.  L.  370.  N.  O. 
State  V.  McDowell,  129  N.  C.  523,  39 
S,  E.  840.  Ohio.— Cline  v.  State,  43 
Ohio  St.  332,  1  N.  E.  22.  Ore.— Isaac- 
son v.  Beaver  Logging  Co.,  73  Ore.  28, 
143  Pac.  938;  State  v.  Hogg,  64  Ore.  57, 
129  Pac.  115.  Pa.— Whitehead  v.  Pitts- 
burg E.  Co.,  230  Pa.  79,  79  Atl.  240. 
E.  I.— Perry  v.  Sheldon,  30  E.  I.  426, 
75  Atl.  690.  Tex.— Pope  v.  State  (Tex. 
Crim.),  170  S.  W.  150;  Newton  v.  State, 
62  Tex.  Crim.  622,  138  S.  W.  708;  Cook 
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V.  Urban  (Tex.  Civ.  App.),  167  S.  W. 
251;  Texas  Land  &  L.  Co.  v.  Watson, 
3  Tex.  Civ.  App.  ^233,  22  S.  W.  873. 
Va. — Virginia  Coaf  &  Iron  Co.  v.  Ison, 
114  Va.  144,  75  S.  E.  782;  Bowles  v. 
Com.,  103  Va.  816,  48  S.  E.  527.  W.  Va. 
State  V.  Allen,  45  W.  Va.  65,  30  S.  E. 
209;  Harrison  v.  Farmers  Bank,  4  W. 
Va.  393. 

10.  lU.— Hollenbeek  v.  Cook,  180  III. 
65,  54  N.  E.  154.  La.— State  v.  Var- 
nado,  126  La.  732,  52  So.  1006.  Md. 
Eicards  v.  Wedemeyer,  75  Md.  10,  22 
Atl.  1101.  Mo. — Gerren  v.  Hannibal, 
etc.  E.  Co.,  60  Mo.  405;  State  v.  Zinn, 
61  Mo.  App.  476,  and  cases  there  cited. 
Okla. — Chicago,  E.  I.  &  P.  E.  Co.  v. 
Stibbs,  17  Okla.  97,  87  Pac.  293.  S.  D. 
Dupriel  v.  Collins,  33  S.  D.  365,  146 
N.  W.  593. 

See  also  cases  cited  supra,  VT,  H,  2,  d. 

[a]  Though  the  court  erroneously 
assumed  that  the  paper  in  suit  was  a 
promissory  note,  the  error  is  harmless 
where  the  suit  was  between  the  orig- 
inal parties  and  the  court  laid  down  a 
correct  rule  as  to  the  measure  of  dam- 
ages which  would  be  the  same  whether 
the  paper  be  considered  a  negotiable 
note  or  a  mere  chose  in  action.  Pennl- 
man  v.  Winner,  54  Md.  127. 

11.  Cleveland,  etc.  E.  Co.  v.  Case, 
174  Ind.  369,  91  N.  E.  238. 

[a]  Where  from  the  other  instruc- 
tions given  in  the  case  the  jury  are 
clearly  charged  that  they  must  first 
determine  from  the  evidence  whether 
the  defendant  was  liable,  it  is  not 
ground  for  reversal  that  the  instruc- 
tion on  the  measure  of  damages  taken 
by  itself  would  be  subject  to  the  criti- 
cism that  it  assumed  defendant  was 
liable.  Blair  Baker  Horse  Co.  v.  Eail- 
road  Transfer  Co.  (Ind.  App.),  108 
N.  E.  246. 

12.  Clemens  v.  State,  48  Ma.  9,  37 
So.  647. 

Assumption  of  facts  in  one  instruc- 
tion as  admitting  same  for  purpose  of 
other  instructions,  see  supra,  VI,  H,  2, 
d,  (H). 
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cated  Upon  Jury 's  Belief  From  the  Evidsnce.^^  —  (I.)  Necessity.  —  The 
general  rule  is  that  an  instruction  is  objectionable  which  does  not  in 
some  way  tell  the  jury  that  they  must  base  their  verdict  upon  their  be- 
lief from  the  evidence/*  and  it  is  not  error  to  refuse  a  requested  in- 
struction subject  to  this  viee,^^  especially  in  criminal  prosecutions. ^° 
But  some  courts  have  held  that  it  is  sufiBcient  to  assume  that  the  jury 


13.  Cautioning  against  use  of  own 
knowledge,  see  infra,  VI,  H,  7. 

14.  Colo. — Salomon  i>.  Webster,  4 
Colo.  353.  111.— Graff  v.  People,  134 
111.  380,  25  N.  E.  563;  Home  v.  Wal- 
ton, 117  111.  130,  141,  7  N.  E.  100, 
103;  Ewing  v.  Runkle,  20  111.  448.  Ky. 
Eomans  v.  McGinnis,  156  Ky.  205,  160 
S.  W.  928.  Neb.— Burr  v.  McCallum, 
59  Neb.  326,  80  N.  W.  1040,  80  Am. 
St.  Eep.  677.  Va.— Gordon  v.  City  of 
Eiclimond,  83  Va.  436,  2  S.  E.  727. 

[a]  In  State  v.  Barrett,  123  N.  C. 
753,  31  S.  E.  731,  the  court  says:  "We 
have  before  called  attention  to  the 
careless  manner  in  which  juries  are 
often  charged — 'if  you  believe'  such 
a  fact  or  facts,  when  the  charge  should 
be,  'if  you  find  from  the  evidence' 
such  to  be  the  fact  or  facts.  This 
manner  of  charging  the  jury  is  prob- 
ably the  result  of  carelessness  of  ex- 
pression. But  it  should  not  be  in- 
dulged in,  as  there  is  a  substantial 
difference  in  the  two  manners  of  charg- 

'  ing  the  jury.  A  juror  may  very  well 
believe  a  thing  is  so,  when  he  would 
-not  be  willing  to  find  that  it  was  a 
fact  established  by  the  evidence." 

[b]  To  say  "under  all  the  evidence 
and  instructions  of  the  court  in  this 
case"  has  been  upheld.  Brennan  V. 
Streator,  168  111.  App.  134.  "This  in- 
struction in  substantially  those  words 
has  been  approved  in  many  cases,  in- 
cluding Cicero  Street  Ey.  Co.  v.  Brown, 
193  111.  274;  National  Enameling  Co. 
V.  McCorkle,  219  111.  557,  and  Donk 
Bros.  Coal  Co.  V.  Thil,  228  111.  233." 
To  same  effect  is  Hoxie  v.  Pfaelzer,  167 
111.  App.  79.  But  an  earlier  case  held 
in  effect  that  it  might  be  regarded  as 
an  intimation  of  the  court's  opinion 
and  was  not  a  fair  presentation  of  the 
law.  See  Kranz  v.  Thieben,  15  111.  App. 
482. 

[c]  An  instruction  (1)  which  per- 
mitted the  jury  to  "look  to  all  the 
circumstances"  has  been  approved. 
"The  common-sense  meaning  of  the 
language  is   that  they   are  to   look  to 


the  circumstances  in  proof,  and  it 
would  be  so  understood  by  a  juror  of 
ordinary  understanding."  Walcott  v. 
Brander,  10  Tex.  419.  (2)  But  where 
the  jury  were  instructed  "if  you  shall 
believe  from  the  evidence  and  circum- 
stances proven  in  the  case,"  the  re- 
viewing court  condemned  the  use  of  the 
word  "circumstances"  since  there  are 
three  kinds  of  evidence,  "parol,  docu- 
mentary and  circumstantial."  The 
word  used  might  be  misleading.  Greer 
V.  Com.,  Ill  Ky.  93,  63  S.  W.  443. 

[d]  To  instruct  the  jury  that  they 
are  to  determine  on  which  side  the 
preponderance  of  the  evidence  lies 
from  the  "facts  shown  by  the  evi- 
dence and  from  all  other  facts  and  cir- 
cumstances," is  reversible  error  since 
it  leaves  the  jury  "to  roam  around 
among  facts  not  in  evidence  in  order 
to  determine  where  the  preponderance 
of  the  evidence  was."  Balenovio  v. 
Ansick,  181  111.  App.  660. 

[e]  To  tell  the  jury  if  they  "are 
inclined  to  believe"  is  clearly  erro- 
neous. "Jurors  are  required  to  decide 
cases  according  to  their  convictions  of 
the  truth  of  the  matter  found  by  their 
verdict,  and  npt  their  mere  inclina- 
tions."    Cox  V.  People,  109  111.  457. 

15.  Kerr  v.  Mangus,  84  Neb.  1,  120 
N.  W.  426. 

[a]  In  Horn©  v.  Walton,  117  HI. 
130,  141,  7  N.  E.  100,  103,  the  court 
says:  "While  this  formal  defect  may 
not  have  been  sufficient,  of  itself,  to 
have  misled  the  jury,  yet  we  think, 
that  the  substance  of  this  instruction 
was  embraced  in  the  third  instruction, 
which  was  given." 

[b]  "The  language  of  the  request 
left  it  to  be  inferred  to  what  extent 
and  how  the  jury  should  be  'satis- 
fied' that  the  false  representations  had 
been  made.  In  this  respect  it  might, 
also,  be  misleading."  Eiggs  v.  Thorpe, 
67  Minn.  217,  69  N.  W.  891. 

16.  Gorman  V.  People,  17  Colo.  596, 
31  Pae.  335,  31  Am.  St.  Eep.  350. 
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■will  obey  their  sworn  duty  to  decide  the  case  according  to  the  evidence 
and  that  hence  it  is  not  necessary  to  specifically  predicate  the  instruc- 
tions upon  their  belief  from  the  evidence,"  and  that  it  is  hypercritical 
to  object  to  an  instruction  which  is  not  specifically  so  based.^^  And 
obviously  -the  general  rule  does  not  apply  to  admitted  f  aets.'^ 

(n.)  Repetition  in  Every  Instruction.20 —  The  direction  to  base  their 
findings  on  the  evidence  need  not  be  repeated  in  every  instruction  nor 
in  every  paragraph  of  the  charge.^^ 

(III.)  Effect  of  Disobeying  Eulc.  —  The  failure  to  require  the  jury  to 
base  their  verdict  on  the  evidence  may  be  substantial  error,''^  but  in  the 
absence  of  appropriate  request  such  failure  may  amount  to  mere  non- 
direction  rather  than  misdirection,^^  and  the  circumstances  may  be  such 
that  the  error  is  non-prejudicial,"  especially  in  view  of  the  presump- 


17.  Hall  V.  Posey,  79  Ala.  84  ifol- 
lowed  in  Birmingham,  etc.  E.  Co.  V.  Lee, 
153  Ala.  386,  45  So.  164);  Isaacs  v. 
McLean,  106  Mich.  79,  64  N.  W.  2. 
See  Gorman  v.  People,  17  Colo.  596,  31 
Pac.  335,  31  Am.  St.  Eep.  350. 

[a]  A  jury  may  lie  presumed  to 
know  that  it  can  believe  and  act  only 
on  the  evidence.  Jarrett  v.  Stevens, 
36  W.  Va.  445,  15  S.  E.  177,  followed 
in  Bice  v.  Wheeling  Electrical  Co.,  62 
W.  Va.  685,  59  S.  E.  626,  in  upholding 
an  instruction  which  read  "the  jury 
should .  consider  among  other  things  so 
much  of  the  evidence  as,"  etc. 

[b]  An  instruction  "if  they  be- 
lieved the  facts  averred"  has  been  up- 
held as  implying  that  their  belief  is 
founded  on  the  evidence.  Poland  v. 
Miller,  95  Ind.  387,  48  Am.  Eep.  730. 
See  also  Vandalia  Coal  Co.  v.  Yemm, 
175  Ind.  524,  92  N.  E.  49,  94  N.  E. 
881.  Compare  State  v.  Davis,  27  S.  C. 
609,  4  S.  E.  567. 

[c]  In  Austin  Pire  Ins.  Co.  v. 
Sayles  (Tex.  Civ.  App.),  157  S.  W.  272, 
the  trial  court  having  said:  "If  you 
believe  that  the  said  policy,  etc.,"  the 
■reviewing  court  says:  "It  is  hardly 
conceivable  that  an  intelligent  jury 
■would  fail  to  understand  that  they 
were  limited  to  a  consideration  of  the 
facts  in  evidence,  especially  when  they 
are  told  .  .  .  that  the  burden  is  upon 
the  plaintiff  to  prove  the  material  al- 
legations of  his  petition." 

18.  "All  instructions  are  based  on 
the  evidence;  and  the  jury  are  told 
that  if  they  find,  which  means,  w;ith- 
out  possible  chance  of  misleading,  that, 
if  the  evidence  convinces  them  .  .  . 
then  they  must  find."  Blumhardt  v. 
Kohr,  70  Md.  328,  340,  17  Atl.  266. 
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19.  Schmidt  v.  Pfau,  114  111.  494,  2 
N.  E.  522. 

20.  Construing  instructions  as  a 
whole,  see  infra,  XIII. 

Necessity  of  stating  Issues  In  each 
paragraph,  see  supra,  VI,  C,  2,  b. 

21.  Miller  v.  Balthasser,  78  111.  302. 
See  also  Wear  v.  Duke,  23  111.  App. 
322;  Dodrill's  Exr.  v.  Gregory's^Admr., 
60  W.  Va.  118,  53  S.  E.  922.. 

[a]  To  say  "if  you  find"  instead 
of  "if  you  find  from  the  evidence," 
is  not  reversible  error  where  the  first 
instruction  given  properly  worded  the 
phrase.  Jurors  from  their  oath  and 
voir  dire  examination  usually  under- 
stand that  they  are  to  base  their  ver- 
dict on  the  evidence.  Sholine  v.  Har- 
ris, 22  Colo.  App.  63,  123  Pac.  330, 
following  Gorman  v.  People,  17  Colo. 
596,  31  Pac.  335,  31  Am.  St.  Eep.  350. 

[b]  Having  once  instructed  the  jury 
that  "the  facts  are  for  you  exclusive- 
ly, and  of  these  facts  you  are  the  sole 
judges,"  it  was  not  necessary  when 
stating  the  testimony  applicable  to  the 
several  issues  involved  to  precede  each 
statement  with  the  words  "if  they 
believed  each  of  the  facts  so  stated." 
State  V.  Davis,  27  S.  C.  609,  4  S.  B. 
567. 

22.  "Wilkie  V.  Ealeigh  &  C.  P.  E- 
Co.,  127  N.  C.  203,  213,  37  S.  B.  204. 

23.  Burr  v.  McCallum,  59  Neb.  326, 
80  N.  W.  1040,  80  Am.  St.  Eep.  677. 

24.  Holiday  v.  Burgess,  34  HI.  193. 
[a]     "While  the  instruction  is  open 

to  verbal  criticism,  we  think  the  omis- 
sion complained  of  is  not  of  that  char- 
acter that  would  authorize  interference 
with  the  judgment."  State  1^.  ITrnfried, 


INSTRUCTIONS 


867 


tion  sometimes  indulged,  that  the  jurors  obeyed  their  oath  even  though 
their  duty  so  to  do  was  not  specifically  pointed  out.^° 

b.  Grouping  Facts  and  Telling  Jury  What  They  May  Find  There- 
on.'^ —  Though  the  practice  of  enumerating  a  particular  state  of  facts 
and  telling  the  jury  the  legal  effect  thereof  has  been  disapproved  in 
some  cases,^''  in  others  it  is  regarded  as  proper^^  if  all  the  facts  material 
and  necessary  to  the  conclusion  be  stated  j^"  and  it  has  been  held  to  be 


76    Mo.   404.      See    also    McPherson   v. 
St.  Louis,  etc.  E.  Co.,  97  Mo.  253. 

25.  Gorman  v.  People,  17  Colo.  596, 
31  Pac.  335,  31  Am.  St.  Rep.  350.  See 
also  Salomon  v.  Webster,  4  Colo.  353: 
State  V.  XJmfried,   76  Mo.  404. 

26.  Necessity  of  Applying  Law  to 
the  Facts. — See  supra,  VI,  0. 

27.  Gray  v.  Chicago,  E.  I.  &  E.  Co. 
(Iowa),  139  N.  W.  934;  Hanick  v. 
Metropolitan  St.  E.  Co.,  66  Kan.  .124, 
71  Pac.  265. 

[a]  "Under  the  limitations  placed 
by  Civil  Code  section  4334  (Code  1911, 
section  4863),  on  the  powers  of  a  judge, 
it  is  generally  of  doubtful  propriety 
for  him  to  enumerate  a  given  state  of 
facts  and  tell  the  jury  what  the  effect 
thereof  is,  or  what  use  they  may  make 
of  the  facts."  Alexander  v.  State,  118 
Ga.  26,  44  S.  E.  851.  Compare  East 
St.  Louis  Connecting  E.  Co.  v.  Egg- 
mann,  170  111.  538,  48  N.  E.  98,  62 
Am.  St.  Eep.  400;  Cobb  v.  Covenant 
Mut.  Ben.  Assn.,  153  Mass.  176,  26 
N.  E.  230,  25  Am.  St.  Eep.  619,  10 
L.  R.  A.  666.  See  also  Westberry  v. 
Clanton,  136  Ga.  795,  72  S.  E.  238. 

[b]  The  better  practice  is  not  to 
attempt  to  enumerate  the  collateral 
facts  which  the  evidence  tends  to  prove 
but  to  hypothetically  base  the  instruc- 
tions on  the  facts  necessary  to  be 
found.  Coffman  v.  Com.,  10  Bush  (Ky.) 
495.  See  also  Gray  v.  Chicago,  E.  I. 
&  R.  Co.  (Iowa),  139  N.  W.  934. 

28.  "It  has  always  been  the  prac- 
tice for  trial  courts  in  this  state  to 
submit  a  certain  hypothetical  state- 
ment of  fact,  concerning  which  there 
is  a  conflict,  to  the  jury,  and  tell 
them  that  if  they  find  the  facts  as 
stated,  the  law  is  as  stated  by  the 
court  when  applied  to  such  facts." 
■Cusick  V.  Boyne,  1  Cal.  App.  643,  82 
Pac.  985.  See  also  People  v.  Trebilco, 
149  Cal.  307,  86  Pac.  684;  Baddeley  v. 
Shea,  114  Cal.  1,  45  Pac.  990,  55  Am. 
St.  Eep.  56,  33  L.  E.   A.  747:   Peonle 


V.  McNamara,  94  Cal.  509,  29  Pac.  953; 
Neely  v.  Louisville  &  S.  I.  Tract.  Co., 
53  Ind.  App.  659,  102  N.  E.  455;  and 
infra,  VI,  H,  3,  c. 

[a]  "As  the  court  speaks  in  ad- 
vance of  the  finding,  its  duty  can  best 
be  performed  by  calling  the  jury's  at- 
tention to  the  evidence  and  claims,  and 
telling  them  what  the  conclusion  of 
the  law  is  upon  each  state  of  facts 
which  they  may  be  warranted  in  find- 
ing upon  the  evidence,  and  instructing 
them  as  to  the  verdict  which  they 
should  render  upon  each  of  the 
states  of  fact  which  may  be  found." 
State  V.  McGiiire,  84  Conn.  470,  483, 
80  Atl.  761,  38  L.  R.  A.  (N.  S.)  1045. 
See  also  Roma  v.  Climax  Co.,  88  Conn. 
642,  92  Atl.  427;  Morris  v.  Piatt,.  32 
Conn.   75. 

[b]  "Instructions  of  that  charac- 
ter are  far  more  satisfactory  guides 
to  the  jury  than  those  which  deal  in 
vague  generalities."  Zimmerman  v. 
Hannibal,  etc.  E.  Co.,  71  Mo.  476,  491. 

[c]  This  can  be  done  only  where 
certain  evidence  as  a  matter  of  law 
establishes  an  issue.  Medlin  v.  Wil- 
kins,  60  Tex.  409.  See  also  Texas  & 
P.  R.  Co.  V.  Browder  (Tex.  Civ.  App.), 
144  S.  W.  1042. 

29.  Neely  v.  Louisville  &  S.  I.  Tract. 
Co.,  53  Ind.  App.  659,  102  N.  E.  455. 
See  infra,  VI,  H,  3,  d. 

[a]  "When  a  court  instructs  a  jury 
upon  what  state  of  facts  a  verdict 
must  be  returned  against  a  party,  the 
instruction  must  include  all  the  facta 
material  to  the  right  of  such  party." 
Reynolds  v.  Hart,  42  Colo.  150,  94  Pac. 
14,  quoted  in  Kent  v.  Treworgy,  22 
Colo.  App.  44,  125  Pac.  128. 

[b]  But  "it  is  only  necessary  to 
submit  the  essential  facts  warranting 
a  recovery,  and  not  omit  the  essential 
ultimate  facts  which  would  defeat 
such  recovery  or  vice  versa."  Acme 
Harvesting  Mach.  Co.  v.  Gasperson,  168 
Mo.  App.  558,  153  S.  W.  1069. 
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the  court's  duty  to  charge  in  this  manner  if  a  proper  request  is  made.'" 
Merely  telling  the  jury  what  the  efEect  will  be  of  a  certain  state  of 
facts  if  they  shall  find  those  facts  exist,  is  not  objectionable  as  being  a 
singling  out  of  the  evidence.^^  If  the  testimony  is  contrasted  by  the 
court  it  must  appear  that  it  has  been  done  fairly.'^ 

c.  Stating  Facts  Hy pathetically . — (I.)  Eight  or  Necessity. — As  has 
been  already  noted  in  some  jurisdictions  the  only  correct  method  of 
stating  facts  is  to  do  so  hypothetically,^'  and  the  general  rule  undoubt- 
edly is  that  it  is  a  proper  practice  to  do  so,  even  where  not  absolutely 
required,  since  thereby  danger  is  avoided  of  assuming  facts  or  charg- 
ing on  the  weight  of  the  evidence.^*  The  only  exceptions  are  cases 
wherein  it  might  prove  confusing  because  the  circumstances  are  such 
that  the  jury  should  be  directly  charged.^®    The  instructions  may  be 


30.  "So,  if  the  counsel  of  the  ac- 
cused had  distinctly  stated  the  facts 
he  contended  the  evidence  established, 
and  then  required  _the  court  to  charge 
the  jury  that  if  "they  believed  those 
facts  ...  it  would  have  been  the 
duty  of  the  judge  to  have  instructed- 
the  jury  whether  those  facts  were  or 
not  a  justification  in  law  of  the  acts 
charged  against  the  accused."  State 
V.  Stouderman,  6  La.  Ann.  286.  But 
see  Smith  v.  Gray,  19  App.  Div.  262, 
46  N".  Y.  Supp.  180,  judgment  affirmed, 
162  N.  T.  643,  57  N.  E.  1124,  holding 
otherwise.       ' 

31.  Weaver  v.  Eudasill,  172  Mo.  App. 
33,  154  S.  W.  444;  Barnes  v.  Atlantic 
■Coast  Line  R.  Co.,  161  N.  C.  581,  77 
S,  E.  855.  But  see  Stewart  v.  State 
(Tex.  Crim.),  153  S.  W.  1150. 

[a]  An  instruction  was  not  erro- 
neous which  "merely  stated  what  plain- 
tiff claimed  the  facts  to  be,  and  left 
it  to  tlie  jury  to  say  which  of  these 
facts,  if  any,  were  proved."  Piatt  v. 
American/  Cement  Plaster  Co.  (Iowa), 
151  N.  "W.  403.      ' 

32.  People  v.  Clarke,  105  Mich.  169, 
62   N.  W.   1117. 

[a]  The  court  cannot  unduly  em- 
phasize but  may  put  conflicting  evi- 
dence side  by  side  and  direct  the  jury 
to  convict  if  they  find  one  state  of 
facts  and  acquit  if  they  find  the  other. 
State  V.  "Weathers,  98  N.  C.  685,  4 
S.  E.  512. 

[b]  It  is  reversible  error  for  the 
court  to  single  out  facts  which,  grouped 
together,  make  out  the  crime  at  least 
inferentially  and  at  the  same  time  fail 
to  point  out  the  facts  which  go  to  show 
innocence.  Coon  v.  People,  99  111.  368, 
39  Am.  Rep.  28. 
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[c]  An  instruction  is  improper  which 
groups  together  certain  prominent  facta 
which  the  evidence  tends  to  prove  and, 
irrespective  of  other  facts,  states  them 
hypothetically  as  constituting  sufScient 
grounds  for  finding  defendant  guilty. 
Williams  v.  Com.,  9  Bush  (Ky.)  274.  See 
also  Coffman  v.  Com.,  10  Bush  (Ky.) 
495. 

[d]  The  mentioning  of  certain  facts 
testified  to  by  complaining  witness  and 
failure  to  also  mention  the  other  facts 
testified  to  by  the  same  witness  and 
which  had  a  tendency  to  show  defend- 
ant was  not  guilty  of  the  crime  al- 
leged is  prejudicial  and  ground  for  re- 
versal. State  V.  Grove,  61  W.  Va.  697, 
57    S.   E.   296. 

33.  See  supra,  VI,  H,  1,  f. 

34.  Ala. — Beitman  v.  Birmingham 
P.  &  G.  Co.,  185  Ala.  313,  64  So.  600. 
111.— Illinois  Cent.  R.  R.  Co.  v.  John- 
son, 221  III.  42,  77  N.  E.  592.  Ind. 
Fitzpatrick  v.  Papa,  89  Ind.  17.  Me.. 
Jameson  v.  Weld,  93  Me.  345,  45  Atl. 
299.  Mich. — Wisner  v.  Davenport,  5 
Mich.  501.  Mo. — Hamilton  v.  Hom« 
Ins.  Co.,  94  Mo.  353,  7  S.  W.  261. 

[a]  "The  hypothetical  is  the  proper 
form  of  putting  facts  .  .  .  because  it 
distinctly  puts  the  jury  on  the  inquiry 
as  to  those  facts."  Buttram  v.  Jack- 
son, 32  Ga.  409. 

[b]  "It  is  not  error  for  the  court 
to  give  a  specific  instruction  in  a  hypo- 
thetical form  covering  the  various 
phases  of  the  evidence  adduced." 
Thompson  v.  Southern  Lumb.  Co.,  104 
Ark.  196,   148   S.  W.  537. 

35.  Ala. — Nelms  v.  Williams,  18  Ala. 
e.'iO.  Ky.— Chiles  v.  Booth,  3  Dana  566. 
Mich. — Wisner   v.   Davenport,   5   Mich. 
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given  in  this  form  though  the  evidence  does  not  conclusively  establish 
the  hypothesis,'*^  it  being  sufficient  if  there  be  any  evidence  conducing 
to  establish  it."  But  care  must  be  exercised  to  avoid  omitting  essential 
facts  in  the  hypothesis.=»  The  hypothetical  statement  must  present  the 
case  fairly  to  the  jury.^* 

(II.)  Effect  of  Failure  To  So  State.— It  has  been  held  good  ground 
for  reversal  that  instructions  were  not  in  hypothetical  form,*"  unless 
under  the  circumstances  no  prejudice  has  resulted.*^ 

d.  Instructions  Must  Not  Ignore  Evidence^^ — (I.)  The  Rule  Stated. 
An  instruction  must  not  ignore  evidence  having  a  material  bearing 
upon  the  proposition  of  law  involved  in  the  instruction.*^    This  rule, 


501.     S.  D.— Smith  v.  Mutual  Cash,  etc. 
Ins.  Co.,  21  S.  D.  433,  113  N.  W.  94. 
See  also  the  title  "Verdict." 

36.  Bradford  v.  Pearson,  12  Mo.  71. 

37.  Bradford  v.  Pearson,  12  Mo.  71. 
See  supra,  VI,  C,  3,  e,  and  cross-refer- 
ences there  made. 

38.  Ala. — Beitman  v.  Birmingham  P. 
&  G.  Co.,  185  Ala.  313,  64  So.  600.  Ind. 
Neely  v.  Louisville  &  S.  I.  Tract.  Co., 
53  Ind.  App.  659,  102  N.  E.  455.  Md. 
Adams  v.  Capron,  21  Md.  186,  83  Am. 
Dec.  566.  Miss. — Dean  v.  Tucker,  58 
Miss.  487.  Mo. — First  Natl.  Bank  v. 
Currie,  44  Mo.  91.  Neb. — Eunge  v. 
Brown,  23  Neb.  87,  37  N.  W.  660.  Va. 
Life  Ins.  Co.  of  Va.  v.  Hairston,  108 
Va.  832,  62  S.  E.  157,  128  Am.  St.  Eep. 
989. 

See  infra,  VI,  H,  3,  d. 

39.  111. — East  St.  Louis  Connecting 
E.  Co.  ».  Eggman,  170  111.  538,  48  N.  E. 
981,  62  Am.  St.  Eep.  400.  Md.— Good- 
man V.  Saperstein,  115  Md.  678,  81  Atl. 
695.  Va.— Life  Ins.  Co.  of  Va.  v.  Hair- 
ston, 108  Va.  832,  62  S.  E.  1057,  128 
Am.  St,  Eep.  989. 

[a]  If  a  hypothetical  case  is  to  be 
submitted  to  the  jury  the  material 
facts  should  be  fairly  stated.  It  is  un- 
fair to  single  out  parts  favorable  to 
the  state  and  omit  parts  favorable  to 
the  accused.  Prine  v.  State,  73  Miss. 
838,  19  So.  711.  See  also  infra,  VI,  H, 
3,  d  and  e. 

40.  Dodge  V.  Brown,  22  Mich.  446. 
See  also  supra,  VI,  H,  1,  f.  Compare 
VI,  H,  1,  h. 

[a]  A  request  held  properly  refused 
because  it  was  a  charge  ' '  without  hypo- 
thesis." Jones  V.  State  (Ala.),  61  So. 
434. 

41.  Southern  Ins.,  etc.  Co..  c.  Lewis 
&  Bros.,  42  Ga.  587;  Laviolette  v.  Al- 
berts, 126  Mich.  96,  85  N.  W.  249. 


42.  Necessity  of  Basing  Instruc- 
tions on  the  Evidence. — See  supra,  VI, 
C    3. 

'43!  IT.  S.— Bird  V.  United  States,  180 
U.  S.  356,  21  Sup.  Ct.  403,  45  L.  ed. 
570;  Smith  v.  Carrington,  4  Cranch  62, 
2  L.  ed.  550.  Ala. — James  v.  State,  12 
Ala.  App.  16,  67  So.  773;  Mizell  «. 
Farmers'  Bank,  61  So.  272;  Louisville 
&  N.  E.  Co.  V.  Young,  168  Ala.  551,  53 
So.  213;  Bailey  v.  State,  168  Ala.  4,  53 
So.  296,  390;  Southern  Ey.  Co.  v.  Law- 
ler,  11  Ala.  App.  241,  65  So.  857.  Ariz. 
Barrow  v.  Territory,  13  Ariz.  302,  114 
Pac.  975.  Ark. — Jopp  Mattress  Co.  v. 
Arkansas  Val.,  etc.  Co.,  101  Ark.  548, 
142  S.  W.  831;  Henry  v.  State,  77  Ark. 
453,  92  S.  W.  405.  Cal.— People  v. 
Clark,  145  Cal.  727,  79  Pac.  434;  Peo- 
ple V.  Scott,  22  Cal.  App.  54,  133  Pae. 
496.  Colo.— Colorado  &  S.  E.  Co.  v. 
Davis,  23  Colo.  App.  41,  127  Pac.  249; 
Kent  V.  Treworgy,  22  Colo.  App.  441, 
125  Pae.  128.  Conn. — State  v.  McGuire, 
84  Conn.  470,  80  Atl.  761,  38  L.  E.  A. 
(N.  S.)  1045;  Wilson  v.  Granby,  47 
Conn.  59,  36  Am.  Eep.  51.  Tla. — ^Minor 
V.  State,  55  Pla.  77,  46  So.  297.  .  Ga. 
Herrington  v.  State,  130  Ga.  307,  60 
S.  E.  572;  Sachett  v.  Stone,  115  Ga.  466, 
41  S.  B.  564;  Burnsed  v.  State,  14  Ga. 
App.  832,  82  S.  E.  595.  lU.— Scott  v. 
People,  141  111.  195,  30  N.  E.  329;  Peo- 
ple V.  Gardt,  175  111.  App.  80;  Keck  v. 
Pfeil,  173  111.  App.  319;  Eosinski  v. 
Burton,  163  111.  App.  162.  Ind.— Burke 
V.  State,  72  Ind.  392;  Kelly  Atkinson 
Const.  Co.  V.  Munson,  53  Ind.  App.  619, 
101  N.  E.  510.  la. — Hunt  v.  Waterloo, 
etc.  E.  Co.,  141  N.  W.  334;  State  ex  rel. 
Mundt  V.  Meier,  140  Iowa  540,  118  N. 
W.  792;  Kempe  v.  Bennett  &  Binford, 
134  Iowa  247,  111  N.  W.  926.  Kan. 
Binkley  v.  Dewall,  9  Kan.  App.  891,  58 
Pac.    1028.     Ky.— rMorgan    v.    Morgan, 
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however,  does  not  require  the  specific  mention  of  each  item  of  testi- 
mony;** but  only  the  facts  which  the  evidence  reasonably  tends  to 
prove,*^  and  relates  only  to  the  facts  or  evidence  which  if  true  are  ma- 


158  Ky.  830,  166  S.  W.  602;  Kennedy 
V.  Com.,  31  Ky.  L.  Eep.  546,  102  S.  W. 
863.  Md.— Hart  v.  Leiteh,  124  Md.  77, 
91  Atl.  782;  Dolby  v.  Laramore,  121 
Md.  618,  89  Atl.  442;  Miller  v.  Mantik, 
116  Md.  279,  81  Atl.  797.  Mass. 
O'Brien  v.  Shea,  208  Mass.  528,  95  N. 
B.  99,  Ann.  Cas.  1912A,  1030;  Com.  v. 
Broadbeek,  124  Mass.  319.  Mich. 
People  V.  Leonzo,  181  Mich.  41,  147  N. 
W.  543.  Miss.— Yazoo  &  M.  V.  E.  Co. 
V.  Aden,  64  So.  790;  Baeot  v.  Sta'te, 
96  Miss.  125,  50  So.  500.  Mo.— "Will- 
iams V.  Treeoe,  184  Mo.  App.  135,  168 
S.  W.  209;  Barr  &  Martin  v.  Johnson, 
170  Mo.  App.  394,  155  S.  W.  459;  Luka- 
miski  V.  American  Steel  Foundries,  162 
Mo.  App.  631,  142  S.  W.  1093.  N.  J. 
Fox  V.  Great  Atlantic  &  P.  Tea  Co.,  84 
N.  J.  L.  726,  87  Atl.  339.  N.  Y.— Peo- 
ple v.  Benham,  160  N.  Y.  402,  55  K.  E. 
11;  Kaplan  v.  Lieberman,  80  Misc.  226, 
140  N.  Y.  Supp.  lOlO;  Noon  v.  Law- 
rence, 145  N.  Y.  Supp.  15.  N.  C— Gore 
V.  McPherson,  161  N.  C.  638,  77  S.  E. 
835;  Morse  v.  Schultz,  156  N.  C.  165, 
72  S.  E.  218.  Okla.— St.  Louis  &  S.  F. 
E.  Co.  V.  Long,  41  Okla.  177,  137  Pae. 
1156,  Ann.  Cas.  1915C,  432.  Ore.— Hahn 
V.  Mackay,  63  Ore.  100,  126  Pac.  12, 
991;  Fiore  v.  Ladd,  25  Ore.  423,  36  Pac. 
572.  Pa.— Faulkner  v.  Delph  Spinning 
Co.,  245  Pa.  40,  91  Atl.  607;  Com.  v. 
McMahon,  145  Pa.  413,  22  Atl.  971. 
Tenn.— Chappie  v.  State,  124  Tenn.  105, 
135  S.  W.  321.  Tex.— Missouri,  etc.  Co. 
V.  Cauble  (Tex.  Civ.  App.),  174  S.  W. 
880.  Va.— Peek  v.  Hampton,  115  Va. 
855,  80  S.  E.  593;  Southern  E.  Co.  v. 
Baptist,  114  Va.  723,  77  S.  E.  477; 
Bowles  V.  Com.,  103  Va.  816,  48  S.  E. 
527.  Wash. — Atwood  v.  Washington 
Water  Power  Co.,  71  Wash.  518,  128 
Pac.  1065.  W.  Va.— Parfitt  v.  Sterling 
Veneer,  etc.  Co.,  68  W.  Va.  438,  69  S. 
E.  985.  Wyo.— Jenkins  v.  State,  22  Wyo. 
34,  134  Pac.  260,  135  Pac.  749. 

[a]  Should  not  ignore  facts  show- 
ing that  the  negligence  complained  of 
might  have  been  the  result  of  unnec- 
essary jolting  and  jerking  of  the  car 
and  place  the  whole  issue  on  tjie  ques- 
tion of  speed.  South  Covington,  etc. 
E.  Co.  V.  Hardy,  152  Ky.  374,  153  S.  W. 
474,  44  L.  E.  A.  (N.  S.)  32. 
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[b]  So  in  giving  a  requested  in- 
struction setting  forth  evidence  relied 
on  by  defendant  showing  plaintiff's  as- 
sumption of  a  risk,  it  was  proper  for 
the  court  to  add  thereto,  a  qualifying 
clause  referring  to  evidence  of  what 
was  said  or  done  as  affecting  plaintiff's 
conduct,  and  hence  his  contention  that 
he  was  excused,  from  taking  certain 
precautions.  Burgess  v.  Davis  Sulphur 
Ore  Co.,  165  Mass.  71,  42  N.  E.  501. 

Instructions  Ignoring  Issues.— See  su- 
pra  VI,  C,  2,  d. 

44.  It  is  sufScient  to  instruct  the 
jury  they  should  consider  "all  the  facts 
and  circumstances  in  the  case"  with- 
out specifically  pointing  out  each  item. 
State  V.  Weisman,  238  Mo.  547,  141  S. 
W.  1108. 

[a]  "If  it  were  ineumbent  upon 
the  court  to  specify  and  direct  them 
(the  jury)  to  consider  every  detail  or 
fact  that  the  attorney  might  wish  to 
insert,  it  would  result  in'  giving  undue 
prominence  to  parts  of  the  testimony, 
and  in  loading  instructions  with  much 
that  ought  to  be  left  to  the  argument 
of  counsel."  State  v.  Buralli,  27  Nev. 
41,  55,  71  Pac.  532. 

[b]  So  in  Wrightsville  &  T.  E.  Co. 
V.  Lattimore,  118  Ga.  581,  45  S.  E.  453, 
it  being  contended  that  plaintiff  had 
made  an  admission  and  that  the  court 
had  failed  to  present  it  to  the  jury 
the  supreme  court  says  that  while  the' 
court  is  obliged  to  charge  on  the  vari- 
ous theories  raised  by  the  evidence  it  is 
' '  not  required  to  treat  the  evidence  it- 
self as  an  issue." 

[c]  It  is  not  necessary  to  repeat  an 
instruction  with  reference  to  each  par- 
ticular item  of  an  account.  Connor  V. 
Heman,  44  Mo.  App.  346. 

45.  Hutchinson  v.  Wenzel,  155  Ind. 
49,  56  N.  E.  845.  "We  concede  the  rule 
to  be  that  all  the  material  facts  which 
the  evidence  reasonably  tends  to  prove 
shall  be  stated  in  the  hypothesis  in  such 
a  case.  The  rule,  however,  must  be 
taken  in  its  reasonable  sense  to  apply 
only  to  the  substantive  and  controlling 
facts — facts  essential  to  the  validity 
of  the  hypothesis,  and  not  the  subsid- 
iary and  evidentiary  facts.  Pennsyl- 
vania Co.  v..  Weddle,  100  Ind.  138,  144. 
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terial  to  the  hypothesis  contained  in  the  instruction.*^  Following  the 
general  rule,  it  is  proper  to  refuse  requested  instructions  which  omit 
material  facts,*'  though  the  court  may  modify  the  instructions  re- 
quested so  that  they  cover  the  case  as  presented  ;*=  and  where  an  in- 
struction, properly  covering  the  evidence,  is  requested,  its  refusal  is 
ground  for  reversal  if  the  matter  be  not  covered  by  other  instructions.*' 

(II.)  Effect  of  Ignoring  Evidence. —  Where  the' evidence  ignored  is  ma- 
terial, the  general  rule  is  that  the  judgment  will  be  reversed."" 

e.  Instructions  Must  Not  Unduly  Emphasize  Evidence.  —  (I.)  The 
Eule  Stated.  —  The  general  rule  is  that  the  instructions  should  not  give 


Otherwise,  it  would  be  difficult  to  tell 
where  the  trial  judge  should  stop  short 
of  a  recapitulation  of  the  evidence  and 
reasonable  inferences,  which  can  not 
be  contemplated  by  the  rule." 

46.  See  Illinois  Cent.  E.  Co.  v. 
Byrne,  205  HI.  9,  68  N.  E.  720;  and 
supra,  VI,  H,  3,  b  and  c. 

[a]  "The. charge  of  the  court  may 
be  based  on  the  evidence  of  a  single 
witness  in  the  cause,  if  it  is  such  as,  if 
true,  or  believed  by  the  jury,  deter- 
mines the  merits  of  the  cause.  In  such 
ease,  it  is  not  necessary  to  notice  the 
other  testimony  in  the  case."  Hart  v. 
Bray  &  Bros.,  50  Ala.  446,  following 
Garrett's  Admr.  v.  Garrett,  27  Ala.  687. 

47.  XX.  S. — Seaboard  Air  Line  Ey.  v. 
Duvall,  225  U.  S.  477,  32  Sup.  Ct.  790, 
56  L.  ed.  1171.  Ala. — Southern  Ey.  Co. 
V.  Lawler,  11  Ala.  App.  241,  65  So.  857; 
Wooten  V.  Federal  Discount  Co.,  7  Ala. 
App.  351,  62  So.  263.  Fia.— Minor  v. 
State,  55  Pla.  77,  46  So.  297.  111.— Koser 
V.  People,  224  HI.  201,  79  N.  E.  615; 
Gault  V.  Hunt,  183  111.  App.  77;  Peo- 
ple V.  Gardt,  175'  111.  App.  80.  Ind. 
Kelly  Atkinson  Const.  Co.  v.  Munson, 
53  Ind.  App.  619,  101  N.  E.  510.  Ky. 
South  Covington  &  C.  St.  E.  Co.  v. 
Hardy,  152  Ky.  374,  153  S.  W.  474,  44 
li.  E.  A.  (N.  S.)  32.  Md.— Hart  v. 
.Leitch,  124  Md.  77,  91  Atl.  782;  Dolby 
V.  Laramore,  121  Md.  618,  89  Atl.  442; 
Miller  v.  Mantik,  116  Md.  279,  81  Atl. 
797.  Mass.— O'Brien  v.  Shea,  208  Mass. 
528,  95  N.  E.  99,  Ann.  Cas.  1912A,  1030. 
W.  J.— Pox  V.  Great  Atlantic  &  P.  Tea 
Co.,  84  N.  J.  L.  726,  87  Atl.  339.  Okla. 
St.  Louis  &  S.  F.  E.  Co.  v.  Long,  41 
Okla.  177,  137  Pae.  1156,  Ann.  Cas. 
1915C,  432.  Pa.— Com.  v.  McMahon,  145 
Pa.  413,  22  Atl.  971.  Va:— Peek  v. 
Hampton,  115  Va.  855,  80  S.  E.  593. 
Wyo.— Jenkins  v.  State,  22  Wyo.  34, 
134  Pac.  260,  135  Pae.  749. 


[a]  It  is  proper  to  refuse  an  in- 
struction which  asks  for  acquittal  on  a 
certain  phase  of  the  evidence,  regard- 
less of  whatever  else  might  be  devel- 
oped in  the  case.  People  V.  Clark,  145 
Cal.  727,  79  Pae.  434. 

48.  Dolby  v.  Laramote,  121  Md.  618, 
89  Atl.  442;  Parfitt  v.  Sterling  Veneer, 
etc.  Co.,  68  W.  Va.  438,  69  S.  E.  985. 

Crenerally  as  to  right  to  modify  in- 
stead of  rejecting  see  supra,  III,  F. 

49.  Kan.— Binkley  v.  Dewall,  9  Kan. 
App.  891,  58  Pac.  1028.  Mo.— Williams 
V.  Treece,  184  Mo.  App.  135,  168  S.  W. 
209.  Ore.— Fiore  v.  Ladd,  25  Ore.  423, 
36  Pac.  572.  Tenn.^Chapple  v.  State, 
124  Tenn.  105,  135  S,  W.  321. 

50.  Cal. — People  v.  Scott,  22  Cal. 
App.  54,  133  Pae.  496.  Colo. — Colorado 
&  S.  E.  Co.  V.  Davis,  23  Colo.  App.  41, 
127  Pac.  249.  Ga.— Burnsed  v.  State, 
14  Ga.  App.  832,  82  S.  E.  595.  lU. 
Keck  V.  Pfeil,  173  111.  App.  319.  Ky. 
Morgan  v.  Morgan,  158  Ky.  830,  166  S. 
W.  602;  Kennedy  v.  Com.,  31  Ky.  L. 
Eep.  546,  102  S.  "W.  863.  Md.— Miller 
V.  Mantik,  116  Md.  279,  81  Atl.  797. 
Miss. — Yazoo  &  M.  V.  E.  Co.  v.  Aden, 
64  So.  790;  Bacot  v.  State,  96  Miss.  125, 
50  So.  500.  -  Mo.— Williams  v.  Treece, 
184  Mo.  App.  135,  168  S.  W.  209.  N.  Y. 
Noon  V.  Lawrence,  145  N.  Y.  Supp.  15. 
N.  C— Gore  v.  McPherson,  161  N.  C. 
638,  77  S.  E.  835;  Morse  &  Eogers  v. 
Schultz,  156  N.  C.  165,  72  S.  E.  218. 
Ore.— Hahn  v.  Maekay,  63  Ore.  100,  126 
Pac.  12,  991. 

[a]  To  merely  submit  photographs 
of  machinery  with  an  instruction  that 
the  statute  required  cogwheels  to  be 
properly  guarded,  and  that  the  jury 
could  determine  from  the  photographs 
whether  they  were  so  guarded,  abso- 
lutely ignoring  all  other  evidence  and 
not  further  instructing  on  what  consti- 
tuted   negligence    was    to    "leave    the 
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any  particular  prominence  to  part  of  the  ievidehce,'^  and  especially 
should  the  court  refrain  from  singling  out  and  giving  undue  promi- 
nence to  certain  portions  of  the  evidence,  to  the  exclusion  of  the  re- 
mainder.^^  As  the  rule  is  sometimes  stated,  the  court  must  not  instruct^ 
on  isolated  facts."'  Neither  should  it  attempt  to  minimize  the  effect 
of  any  particular  testimony."^    So  the  evidence  of  particular  witnesses 


jury  •without  guide  or  compass. ' '  Faulk- 
ner V.  Delph  Spinning  Co.,  245  Pa.  40, 
91  Atl.  607. 

51.  TJ.  S.— Coffin  V.  United  States, 
162  U.  S.  664,  16  Sup.  Ct.  943,  40  L. 
ed.  1109;  Louisville,  etc.  Co.  v.  Bell, 
206  Fed.  395.  Ala. — Sandlin  v.  Anders, 
187  Ala.  473,  65  So.  376;  Jones  v.  State, 
61  So.  434;  Eeid  v.  State,  61  So.  324; 
Parker  v.  State,  7  Ala.  App.  9,  60 
So.  995.  Cal. — Still  v.  San  Francisco, 
etc.  E.  Co.,  154  Cal.  559,  98  Pac.  672, 
129  Am.  St.  Eep.  177,  20  L.  E.  A.  (N. 
8.)  322.  Ga.— Flowers  v.  Flowers,  92 
Ga.  688,  18  S.  E.  1006.  HI.— Swan  v. 
Boston  Store,  177  111.  App.  349;  Eosin- 
ski  V.  Burton,  163  111.  App.  162.  Ind. 
North  V.  Jones,  53  Ind.  App.  203,  100 
N.  E.  84.  Ky.— Com.  v.  Hourigan,  89 
Ky.  305,  12  S.  W.  550;  Flood  v.  Pragoff, 
79  Ky.  607;  Louisville  E.  Co.  v.  O'Con- 
nor, 30  Ky.  L.  Eep.  1329,  101  S.  W. 
305;  Cecil  v.  Johnson,  11  B.  Mon.  35. 
Mass, — Morrison  v.  Holder,  214  Mass. 
366,  101  N.  E.  1067;  Eoach  v.  Hinch- 
clifE,  214  Mass.  267,  101  N.  E.  383. 
Micli. — Silverstone  v.  London  Assur. 
Corp.,  176  Mich.  525,  142  N.  W.  776; 
First  Nat.  Bank  v.  Union  Trust  Co., 
158  Mich.  94,  122  N.  W.  547,  133  Am. 
St.  Eep.  362.  Mo.— Hatfield  v.  Swift, 
174  Mo.  App.  705,  161  S.  W.  359.  Mont. 
Albertini  v.  Linden,  45  Mont.  398,  123 
Pac.  400.  Nev.— State  v.  Buralli,  27 
Nev.  41,  71  Pac.  532.  N.  C— Wells  v. 
Atlantic  C.  L.  E.  Co.,  161  N.  C.  368, 
77  S.  E.  406.  Ore.— Eugenstein  v.  Ot- 
tenheimer,  70  Ore.  600,  140  Pac.  747. 
Pa. — Kinert  v.  Knapp,  50  Pa.  Super. 
222.  Tenn. — Gulf  Compress  Co.  v.  In- 
surance Co.,  129  Tenn.  586,  167  S.  W. 
859.  Tex. — Texas,  etc.  Co.  v.  "White 
(Tex.  Civ.  App.),  174  S.  W.  953.  Va. 
Southern  E.  Co.  v^  Baptist,  114  Va. 
723,  77  S.  E.  477. 

[a]  "The  viciousness  of  this  prac- 
tice has  been  repeatedly  commented  on 
by  this  court."  Wickes  v.  Walden,  228 
111.  56,  66,  81  N.  E.  798. 

52.  V.  S.— Louisville,  etc.  Co.  v.  Bell, 
206  Fed.  395.    Ala.— Sandlin  v.  Anders, 
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187  Ala.  473,  65  So.  376;  O'Neal  v. 
Curry,  134  Ala.  216,  32  So.  697.  Cal. 
People  V.  Sanders,  114  Cal.  216,  46  Pac. 
153.  Conn. — Johnson  County  Sav.  Bank 
V.  Walker,  82  Conn.  24,  72  Atl.  579. 
Fla,— Mims  v.  State,  42  Fla.  199,  27  So. 
865.  Idaho. — Idaho  Merch.  Co.  v.  Kal- 
anquin,  8  Idaho  101,  66  Pac.  933.  HI. 
Norton  v.  Clark,  253  111.  557,  97  N.  B. 
1079.  la.— Doyle  v.  Burns,  138  Iowa 
439,  114  N.  W.  1.  Md.— Berry  Will 
Case,  93  Md.  560,  49  Atl.  401.  Miss. 
Potera  v.  Brookhaven,  95  Miss.  774,  49 
So.  617;  Prine  v.  State,  73  Miss.  838, 
19  So.  711.  Mo.— State  v.  Mitchell,  229 
Mo.  683,  129  S.  W.  917,  138  Am.  St. 
Eep.  425.  N.  J. — State  v.  Labriola,  75 
N.  J.  L.  483,  67  Atl.  386.  Ore.— Hahn 
V.  Maekay,  63  Ore.  100,  126  Pac.  12, 
991;  Stanley  v.  Smith,  15  Ore.  505,  16 
Pac.  174.  W.  Va. — Bank  v.  Hannaman, 
63  W.  Va.  358,. 60  S.  E.  242;  State  v. 
Morrison,  49  W.  Va.  210,  38  S.  E.  481. 
Wyo.— Jenkins  v.  State,  22  Wyo.  34,  134 
Pac.  260,  135  Pac.  749. 

53.  Ark.— Western  Coal,  etc.  Co.  v. 
Jones,  75  Ark.  76,  87  S.  W.  440.  lU. 
Hoffman  v.  Ernest  Tosette  Brew.  Co., 
257  111.  185,  100  N.  E.  531;  People  v. 
Strauch,  247  111.  220,  93  N.  E.  126.  Ind. 
Wachstetter  v.  State,  99  Ind.  290,  50 
Am.  Eep.  94;  Todd  v.  Banner,  17  Ind. 
App.  368,  46  N.  E.  829. 

.  [a]  "It  is  a  dangerous  practice  to 
call  special  attention  to  an  isolated 
fact."  State  v.  Tawney,  81  Kan.  162, 
105  Pac.  218,  135  Am.  St.  Eep.  355. 

[b]  So  in  De  Eossett  v.  State  (Tex. 
Crim.),  168  S.  W.  531,  the  court  says: 
"It  is  unquestionably  the  law  of  this 
state  that  the  court  cannot  pick  out 
one  item  of  evidence  going  to  establish 
any  state  of  facts,  when  there  are  also 
others,  and  charge  on  that  one  item." 

54.  Minot  v.  Boston  &  M.  E.  E.,  74 
N.  H.  230,  66  Atl.  825.  Lange  v.  Inter- 
state Sales  Co.  (Tex.  Civ.  App.),  166  S. 
W.  900. 

[a]  "It  is  not  proper,  in  any  case, 
for  the  court  to  select  some  portions  of 
the  testimony  which,  in  and  of  itself. 
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should  not  be  singled  out  and  given  prominence.'^  Undue  prominence 
should  not  be  given  by  repetition  of  parts  of  the  evidence,^^  but  as  is 
elsewhere  shown  this  does  not  mean  that  the  court  may  not  properly 
repeat  the  law  of  the  case.^^  It  has  been  held  that  obscure  evidence 
which  might  escape  the  jury's  attention  may  be  instructed  on,'^  and 
the  nature  of  the  evidence  may  be  such  that  a  perfectly  impartial  state- 
ment of  it  may  give  more  prominence  to  one  party's  case  and  of  course 
this  cannot  be  objected  to.^^  So  where  there  was  but  one  fact  in  dis- 
pute, one  is  entitled  to  have  a  ruling  of  the  court  as  to  the  law  based 


may  have  some  probative  force,  aad 
then  attempt,  by  instructioBS,  to  mini- 
mize this  testimony  to  the  point  of  its 
probative  force  when  standing  alone." 
Philpot  V.  Jones,  164  Iowa  730,  146  N. 
W.  859. 

55.  111.— Norton  v.  Clark,  253  El. 
557,  97 'N.  E.  1079.  Ind.— North  v. 
Jones,  53  Ind.  App.  203,  100  N.  B.  84. 
Miss. — ^Mississipjpi  Cent.  E.  Co.  v. 
Hardy,  88  Miss.  732,  41  So.  505.  Mont. 
Wastl  V.  Montana  Union  E.  Co.,  17 
Mont.  213,  42  Pae.  772.  N.  Y.— People 
V.  O'Brien,  135  App.  Div.  85,  119  N.  T. 
Supp.  788.  N.  C— State  v.  Weathers, 
98  N.  C.  685,  4  S.  E.  512  citing  Crutch- 
field  v.  Eiehmond  &  T>.  E.  Co.,  76  N.  C. 
320;  Jackson  v.  Comrs.  of  Greene,  76 
N.  C.  282;  Wiley  v.  Gatling,  70  N.  C. 
410;  and  Anderson  v.  C.  F.  Steamboat 
Co.,  64  N.  C.  399.  Okla.— Black  v.  State, 
5  Okla.  Crim.  662,  115  Pae.  604. 

[a]  "Ordinarily  instructions  sing- 
ling out  the  evidence  of  a  particular 
witness  ought  t»  be  avoided."  Davis 
V.  Coblens,  12  App.  Cas.  (D.  C.)  51. 

[b]  The  court  should  not  pick  out 
and  commend  the  testimony  of  certain 
witnesses.  People  v.  Leonzo,  181  Mich. 
41,  147  N.  W.  543,  following  People  v. 
Witjih,  170  Mich.  258,  136  N.  W.  493. 

56.  Meachem  «;  Haha  &  Co.,  46  III. 
App.  144. 

[a]  So  evidence  of  a  fact  of  minor 
importance  should  not  have  been 
"pointedly  brought  to  the  attention  of 
the  jury  several  times  in  the  charge." 
Kinert  v.  Kapp,  50  Pa.  Super.  222. 

[b]  So  in  Waggoner  v.  Sneed,  53 
Tex.  Civ.  App.  278,  118  S.  W.  547,  it  is 
held  that  the  court  should  not  submit 
a  defense,  "both  as  assumed  risk  and 
contributory  negligence,"  in  separate 
charges,  "for  that  would  be  unneces- 
sarily to  give  prominence  to  that  group 
of  facts." 


[c]  To  call  attention  to  representa- 
tions in  two  different  portions  of  the 
charge  was  giving  too  much  prominence 
to  it  and  was  doubtless  prejudicial. 
McCullough  Hardware  Co.  v.  Burdett 
(Tex.  Civ.  App.),  142  S.  W.  612. 

[d]  "The  instruction  was  also  cor- 
rect in  directing  the  jury  to  take  into 
consideration  all  of  the  facts  and  cir- 
cumstances of  the  sale,  in  determining 
whether  it  was  fraudulent.  But  the 
repetition  of  the  words,,  'and  the  jury 
are  at  liberty  to  find  that  the  sale  was 
fraudulent,  and  find  for  the  defendant,' 
following  the  separate  statement  of 
each  fact  tending  to  prove  fraud,  may 
have  misled  the  jury.  From  it  they 
may  have  understood  that  if  any  of 
the  facts  mentioned  as  tending  to 
prove  fraud  existed,  they  would  be  jus- 
tified in  finding  a  verdict  for  the  de- 
fendant, independently  of  the  other 
facts  of  the  case.  The  constant  repeti- 
tion of  the  words  last  quoted  was  cal- 
culated to  make  this  impression.  The 
proper  construction  of  the  charge  is, 
that  if  any  one  of  the  badges  of  fraud 
mentioned  be  established,  such  fact,  in 
connection  with  other  circumstances  of 
a  fraudulent  intent  on  the  part  of  the 
vendor,  is  sufficient  evidence  to  sup- 
port a  finding  of  fraud.  But  it  may 
have  received  the  other  construction, 
and  thereby  prejudiced  the  rights  of 
appellant."  Mendes  v.  Kyle,  16  Nev. 
369. 

57.  See  infra,  VIII,  B,  6. 

58.  "The  court  should  exercise  wise 
discretion  in  this  matter."  West  r. 
Chicago  &  N.  W.  E.  Co.,  77  Iowa  654, 
35  N.  W.  479,  42  N.  W.  512. 

59.  Irvin  v.  Kutruff,  152  Pa.  609, 
25  Atl.  796,  the  evidence  of  one  side 
may  appear  to  assume  more  prominence 
than  that  of  the  other  solely  because 
of  the  nature  and  quality  of  the  tes- 
timony. 
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thereupon,""  and  the  court  may  refer  to  the  testimony  of  a  particular 
witness  by  way  of  identifying  it  when  this  is  necessary  to  properly 
present  the  case.°^ 

The  practice  of  grouping  facts  and  charging  thereon  what  the  jury 
may  find  therefrom  has  been  sometimes  questioned  as  being  a  giving 
of  undue  prominence."^  The  mere  fact  that  more  time  was  taken  up  in 
summarizing  the  prosecution's  ease  does  not  amount  to  an  emphasizing 
of  its  testimony  and  a  minimizing  of  the  defendant's."'  The  general 
rule  ^gainst  over  emphasizing  particular  evidence  is  not  violated  mere- 
ly by  calling  attention  to  character  evidence  and  properly  instructing 
as  to  its  use  by  the  jury,"*  unless  such  evidence  is  given  a  value  which 
it  does  not  possess  as  a  matter  of  law."" 

Requests  objectionable  because  giving  undue  prominence  are  always 
properly  refused.""    In  other  words  the  court  need  not  on  request  single 


60.  The  rule  against  singling  out 
facts  only  "applies  where  there  are 
several  facts  tending  to  prove  or  dis- 
prove a  given  proposition."  Keyes  v. 
Fuller,  9  111.  App.  528. 

61.  So  where  evidence  of  the  giving 
of  certain  directions  has  only  been  tes- 
tified to  by  one  witness  it  was  not 
improper  for  the  court  to  allude  thereto 
as  "directions  such  as  witness  Sample 
testified  to."  Hartmann  v.  Louisville, 
etc.  R.  Co.,  39  Mo.  App.  88. 

[a]  Where  it  was  necessary  for  the 
prosecution  to  select  a  certain  occasion 
in  a  statutory  rape  case,  a  mere  ref- 
erence to  parts  of  the  prosecutrix's 
story  for  the  purpose  of  differentiating 
the  occasion  selected  by  the  state,  from 
certain  other  occasions,  does  not  amount 
to  a  singling  out  of  that  part  of  the 
testimony.  MeCreary  v.  Com.,  158  Ky. 
612,  165  S.  W.  981. 

62.  See  Medlin  v.  Wilkins,  60  Tei. 
409.  Compare  Marietta  Glass  Mfg.  Co. 
V.  Pruitt,  180  Ind.  434,'  102  N.  E.  369. 
And  see  supra,  VI,  H,  3,  b. 

63.  The  state's  case  was  much 
longer.  Nothing  detrimental  or  unfair 
to  defendant  appeared  in  the  language 
used  by,  the  court.  Whenever  the  de- 
fendant's counsel  called  attention  to 
any  item  of  evidence  or  theory  of  the 
case  mentioned  by  defendant  the  court 
called  its  attention  to  the  jury  in  an 
appropriate  manner.  People  v.  Ben- 
ham,  160  N.  Y.  402,  55  N.  E.  11. 

64.  The  court  distinctly  charged, 
"You  will,  therefore,  give  all  this  tes- 
timony of  the  defense,  careful  consid- 
eration for  its  proper  purposes,  and 
determine     in     connection     with     the 
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state's  evidence  where  the  truth  .  .  . 
lies."  State  v.  McGuire,  84  Conn.  470, 
486,  80  Atl.  761,  38  L.  B.  A.  (N.  S.) 
1045. 

65.  The  weight  and  bearing  of  the 
testimony  as  to  good  character  should 
be  left  to  the  jury  and  it  is  therefore 
erroneous  to  charge  that  ' ' proof  of 
good  character  may  of  itself  create  a 
reasonable  doubt,  where  otherwise  no 
such  doubt  would  exist."  State  v. 
Hare,  87  Ohio  St.  204,  100  N.  E.  825', 
following  Stewart  v.  State,  22  Ohio  St. 
477;  Harrington  V.  State,  19  Ohio  St. 
264. 

66.  U.  S.— Louisville,  etc.  Co.  v.  Bell, 
206  Fed.  395.  Ala. — Sandlin  v.  Anders, 
187  Ala.  473,  65  So.  376.  Cal.— Still  v. 
San  Francisco,  etc.  E.  Co.,  1S4  Cal.  559, 
98  Pae.  672,  129  Am.  St.  Eep.  177,  20 
L.  E.  A.  (N.  S.)  322;  People  v.  Lonnen, 
139  Cal.  634,  73  Pac.  586.  Conn.— John- 
son County  Sav.  Bank  ■».  Walker,  82 
Conn.  24,  72  Atl.  579.  Fla. — Mims  v. 
State,  42  Fla.  199,  27  So.  865.  lU. 
Wickes  V.  Wladen,  228  lU.  56,  81  N.  E. 
798.  Ind.— Wachstetter  v.  State,  99  Ind. 
290,  50  Am.  Eep.  94;  Todd  V.  Danner, 
17  Ind.  App.  368,  46  N.  E.  829.  la. 
Philpott  V.  Jones,  164  Iowa  730,  146  N. 
W.  859.  Kan. — ^Eains  v.  Schermerhorn, 
86  Kan.  854,  122  Pac.  883.  Maai.— Mor- 
rison V.  Holder,  214  Mass.  366,  101  N. 
B.  1067.  Mich. — Silverstone  v.  London 
Assur.  Corp.,  176  Mich.  525,  142  N.  W. 
776;  First  Nat.  Bank  v.  Union  Trust 
Co.,  158  Mich.  94,  122  N.  W.  547,  133 
Am.  St.  Eep.  362.  Minn.— Froeberg  v. 
Smith,  106  Minn.  72,  118  N.  W.  57. 
Miss. — Mississippi  Cent.  E.  Co.  v. 
Hardy,  88  Miss.  732,  41  So.  505.     Mo. 
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out  a  fact  and  make  it  the  subject  of  a  separate  instruction,'^  at  least 
in  the  absence  of  a  situation  in  which  the  court  should  give  a  binding 
instruction  because  the  fact  is  controlling.^* 

(II.)    Effect  of  Undue  Emphasis The  giving  of  an  instruction  which 

is  subject  to  this  vice  is  not  only  misleading**  but  some  courts  have 
characterized  it  as  being  argumentative  as  well.''"    The  error  is  ground 


State  V.  Mitchell,  229  Mo.  683,  129  S. 
W.  917,  138  Am.  St.  Eep.  425;  Hat- 
field V.  Swift,  174  Mo.  App.  705,  161  S. 
W.  359.  Mont. — Albertini  v.  Linden, 
45  Mont.  398,  123  Pac.  400.  Neb.— Chap- 
man V.  State,  61  Neb.  888,  86  N.  W. 
907.  Nev.— State  v.  Buralli,  27  Nev. 
41,  71  Pac.  532.  N.  H.— Minot  v.  Bos- 
ton &  M.  E.,  74  ISr.  H.  230,  66  Atl. 
825.  N.  J.— State  v.  Labriola,  75  N.  J. 
L.  483,  67  Atl.  386.  Ore. — Eugenstein 
V.  Ottenheimer,  70  Ore.  600,  140  Pac. 
747;  Stanley  v.  Smith,  15  Ore.  505.  16 
Pae.  174.  Tenn. — Gulf  Compress  Co.  v. 
Insurance  Co.,  129  Tenn.  586,  167  S.  W. 
859.  Vt.— Eeed  v.  Eeed,  56  Vt.  492. 
W.  Va. — ^Bank  v.  Hanneman,  63  W.  Va. 
358,  60  S.  E.  242;  State  v.  Morrison,  49 
W.  Va.  210,  38  S.  E.  481. 

[a]  Speaking  of  a  requested  instruc- 
tion which  "selected  and  gave  certain 
testimony  prominence  and  attempted  to 
make  it  determinative  of  a  reasonable 
doubt"  the  court  in  Bird  v.  United 
States,  187  U.  S.  118,  130,  23  Sup.  Ct. 
42,  47  L.  ed.  100,  says:  "If  we  could 
concede  the  correctness  of  such  an  in- 
struction the  refusal  cannot  be  claimed 
as  error,  if  the  whole  case  was  sub- 
mitted to  the  jury." 

67.  Ark.— Jackson  v.  State,  103  Ark. 
21,  145  S.  W.  559;  Western  Coal,  etc. 
Co.  V.  Jones,  75  Ark.  76,  87  S.  W.  440. 
Conn. — Beers  v.  Housatonuc,  etc.  E.  Co., 
19  Conn.  566.  La. — State  v.  Mehojo- 
vieh,  118  La.  1013,  43  So.  660.  Mass. 
Com.  V.  Miu  Sing,  202  Mass.  121,  88 
N.  E.  918;  Com.  v.  Cosseboom,  155 
Mass.  298,  29  N.  E.  463.  Mo.— State 
V.  Cantlin,  118  Mo.  100,  23  S.  W.  1091. 
Tex.— Preston  v.  State,  41  Tex.  Crim. 
300,  53  S.  W.  127,  881. 

[a]  "It  is  a  general  rule  that  it  is 
not  the  duty  of  the  trial  court  to  deal 
separately  with  particular  phrases  or 
fragments  of  the  testimony,  and  in- 
struct thereon."  Louisville  &  N.  E. 
Co.  V.  Woodford,  152  Ky.  398,  153  S. 
W.  722. 

[b]  It  is  not  the  duty  of  the  court 
"to  single  out  a  particular  transaction 


or  the  testimony  of  a  particular  wit- 
ness .  .  .  but  that  it  is  better  prac- 
tice to  challenge  the  attention  of  the 
jury  carefully  to  the  entire  evidence 
upon  the  subject."  Silverstone  v.  Lon- 
don Assnr.  Corp.,  176  Mich.  525,  142 
N.  W.  776. 

"  68.  So  in  Seller  v.  State,  112  Wis. 
293,  303,  87  N.  W.  1072,  the  rule  is 
stated  that  "in  the  absence  of  some 
special  circumstance  rendering  it  nec- 
essary, it  is  not  the  duty  of  the  trial 
court  to,  single  out  any  particular  part 
of  the  evidence  or  any  particular  cir- 
cumstance appearing  therefrom  and 
draw  the  attention  of  the  jury  there- 
to."    Compare  supra,  VI,  H,  3,  b. 

[a]  It  is  not  reversible  error  for 
the  court  to  refuse  to  single  out  for 
emphasis  in  the  charge  certain  evi- 
dence "since  it  was  in  no  wise  de- 
terminative of  any  issue  submitted." 
Vaillancourt  v.  Grand  Trunk  E.  Co.,  82 
Vt.  416,  74  Atl.  99.  See  also  Condie 
V.  Eio  Grande,  etc.  E.  Co.,  34  Utah 
237,  97  Pac.  120,  where  the  distinction 
is  clearly  pointed  out  that  though  a 
party  is  entitled  to  have  the  law  ap- 
plicable to  his  theory  of  the  case  pre- 
sented he  is  not  entitled  to  have  a 
verdict  directed  in  his  favor  upon  a 
single  fact  decided  in  his  favor  unless 
such  fact  is  decisive  of  the  whole 
ease. 

69.  IT.  S.— Louisville,  etc.  Co.  v. 
Bell,  206  Fed.  395.  Ala. — ^Louisville  & 
N.  E.  Co.-  V.  Hurt,  101  Ala.  34,  13 
So.  130.  Fla. — Mims  v.  State,  42  Fla. 
199,  27  So.  865.  111.— Strehmann  v. 
City  of  Chicago,  93  111.  App.  206.  Md. 
Berry  Will  Case,  93  Md.  560,  49  Atl. 
401.  W.  Va.— State  v.  Morrison,  49  W. 
Va.  210,  38  S.  E.  481. 

70.  Martin  v.  Johnson,  89  111.  537. 
See  also  Fogg  v.  Moulton,  59  N.  H. 
499;  Phoenix  Mut.,  etc.  Co.  V.  Clark, 
59  N.  H.  345. 

[a]  "It  is  not  the  legitimate  pur- 
pose of  requests  to  charge,  but  rather 
an  abuse  of  such  purpose,  to  endeavor 
to  get  the  court  to  give  special  prom- 
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for  reversal,"  or  for  new  trial/^  at  least  in  close  cases  where  prejudice 
may  have  resulted;'^  though  some  courts  have  refused  to  reverse  for 
this  error  alone,  withou,t  some  affirmative  showing  of  prejudice.''*  Where 
prejudice  appears,  however,  a  reversal  will  follow.'®  Thus  it  is  rever- 
sible error  to  emphasize  one  side's  evidence  and  ignore  the  other  side 
entirely.'^  That  is  to  say  it  is  reversible  error  t«  call  attention  to  the 
facts  which  support  one  theory  and  ignore  the  facts  which  support  the 
contrary  theory.''  The  error  of  unduly  emphasizing  certain  evidence 
cannot  be  complained  of,  however,  where  appellant  had  requests  granted 
subject  to  the  same  vice,'*  and  may  be  cured  by  the  giving  of  additional 
instructions.'* 


inence  to  a  particular  piece  or  class  of 
testimony  by  calling  the  jury's  atten- 
tion especially  to  it.  It  is  a  perversion 
of  the  legitimate  ofBce  of  iequests,  an 
endeavor  to  get  the  court  to  argue  the 
case  for  the  party  making  such  re- 
quests."   Eeed  v.  Eeed,  56  Vt.  492. 

71.  Com.  V.  Hourigan,  89  Ky.  305, 
12  S.  W.  550;  Berry  "Will  Case,  93  Md. 
56D,  49  Atl.  401. 

72.  Doyle  v.  Burns,  138  Iowa  439, 
114  N.  W.  1,  the  action  of  the  trial 
court  in  granting  a  new  trial  will  not 
be  interfered  with  on  appeal. 

73.  "The  case  is  a  close  one  tinder 
the  evidence,  and  we  cannot  say  that 
the  stress  placed  by  the  court  _  upon 
this  particular  part'  of  the  evidence 
did  not  operate  in  producing  the  ver- 
dict rendered."  Flowers  v.  Mowers, 
92  Ga.  688,  18  S.  E.  1006. 

74.  In  Miller  v.  Miller,  47  Ind.  App. 
239,  94  N.  E.  243,  the  court  refused  to 
reverse,  saying:  "We  are  not  con- 
vinced that  appellant  was  harmed  by 
the  action  gf  the  court  in  specially 
mentioning  and  limiting  certain  evi- 
dence introduced  by  the  plaintiff,  and 
leaving  evidence  of  like  character, 
claimed  to  have  been  introduced  by  the 
defendant,  unqualified  and  unlimited." 
Compare  North  v.  Jones,  53  Ind.  App. 
203,  100  N.  E.  84. 

[a]  Emphasizing'  held  not  ground 
for  sustaining  an  exception  where  the 
charge  did  not  lay  down  or  imply  any 
rule  of  law.  Wyman  v.  Whicher,  179 
Mass.  276,  60  N.  E.  612. 

[b]  "We  cannot  reverse  because 
the  court  told  the  jury  that  they  should 
regard  as  evidence  what  in  fact  is  evi- 
dence, and  what  the  jury  must  neces- 
sarily regard  as  such.  The  practice 
of  emphasizing  evidence  by  an  in- 
struction is  not,  we  think,  as  a  rule 
to  be  commended."    West  v.  Chicago 
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&  N.  W.  E.  Co.,  77  Iowa  654,  35  N.  W. 
479,   42   N".  W.   512. 

75.  See  Holt  v.  State,  62  Ga.  314; 
Jacksonville,  etc.  E.  Co.  v.  Walsh,  106 
m.  253. 

76.  It  is  reversible  error  ts  say: 
"I  charge  you  in  partieulat  that," 
giving  the  evidence  favorable  te  one 
side  but  ignoring  entirely  the  evidence 
favorable  to  the  other  side,  riowers 
V.  Elowers,  92  Ga.  688,  18  S.  B.  1006. 

[a]  The  general  effect  of  wholly  ig- 
noring evidence  on  one  side  and  calling 
attention  to  that  on  the  other  is  to 
create  the  impression  that  the  testi- 
mony referred  to  is  conclusive.  This  is 
manifestly  unfair  and  is  ground  for 
reversal.  Burns  v.  Pennsylvania  E. 
Co.,  213  Pa.  280,  62  Atl.  845.  See 
also  Eeber  v.  Herring,  115  Pa.  599,  8 
Atl.  830. 

[b]  It  is  reversible  error  to  "hold 
up  for  the  consideration  of  the  jury' 
the  evidence  foT  the  state  and  ignore 
that  of  the  defendant.  Williams  v. 
State,  46  Neb.  704,  65  N.  W.  783. 

[c]  "Instructions  should  be  gen- 
eral, and  not  confined  to  the  testimony 
on  one  side  of  the  case;  otherwise,  the 
jury  may  think  the  court  is  suspicious 
of  the  testimony  against  which  its  in- 
structions are  particularly  directed." 
People  V.  Lonnen,  139  Cal.  634,  73  Pac. 
586. 

77.  Leary  v.  Leary,  18  Ga.  696;  Me- 
Bride  v.  Des  Moines  City  E.  Co.,  134 
Iowa  398,  109  N.  W.  618. 

78.  One  cannot  complain  of_  the 
court's  giving  instructions  which  single 
out  particular  witnesses  when  his  re- 
quest was  granted  for  an  instruction 
subject  to  the  same  vice.  Lapin  v. 
Northwestern,  etc.  E.  Co.,  162  111.  App. 
296. 

79.  People  v.  O  'Brien,  135  App.  Div. 
85,  119  N.  Y.  Supp.  788,  where  on  re- 
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4.  Presumptions,  Burden  and  Degree  of  Proof.  —  a.  Presump- 
tions of  Law  and  Fact  Generally. ^°  —  The  general  rule  undoubtedly  is 
that  the  court  must  not  instruct  the  jury  as  to  what  particular  infer- 
ences of  fact  are  to  be  drawn  from  the  evidence  or  proof  of  the  exist- 
ence of  other  facts,*^  nor  should  the  court  instruct  that  a  given  series 
of  facts  raises  a  presumption  either  of  law  or  fact  that  an  ultimate 
fact  exists,  where  there  is  no  such  presumption  as  a  matter  of  law,^^ 
and  a  request  should  not  be  granted  which  imposes  upon  the  judge  the 
necessity  of  intimating  the  inferences  to  be  drawn  from  the  facts  in  a 
controversy  involving  a  mixed  question  of  law  and  fact.^^    But  where  a 


peated  objections  the  court  made  sev- 
eral charges  •  and  counsel  finally  stated 
that  they  were  satisfied.  See  generally 
infra,  IX  and  X. 

80.  As  to  the  distinction  between 
presumptions  of  law  and  of  fact,  see  9 
Enct.  op  Ev.  882. 

81.  Ala.— Weil  V.  State,  52  Ala.  19. 
Fla.— Mayer  v.  Wilkius,  37  Fla.  244,  19 
So.  632;   Pinson  v.  State,  28  Fla.   735. 
Ga.— Dyer  v.  State,  6  Ga.  App.  390,  65 
S.  E.  42;   Kinnebre-w  v.   State,   80   Ga. 
232,  5  S.  E.  56.      lU.— Pittsburgh,  etc. 
E.  Co.  V.  Callaghau,  157  111.  406,  41  N. 
E.  909.    Ind. — ^XJnion  Mut.  Life  Ins.  Co. 
V.  Buchanan,  100  Ind.  63.     Ky. — Salter 
V.  Myers,  5  B.  Mon.  280.    Me. — Cook  v. 
Brown,  39  Me.  443.     Mass.— See  Burns 
V.  P.  Knight   &  Son  Corp.,  213   Mass. 
510,  100  N.  E.   618.     Mich. — ^People  v. 
Gastro,  75  Mich.   127,  42  N.    W.    937. 
Miss. — ^Dickson  ■».  Moody,  2  Smed.  &  M. 
17.    Mo. — Glover's  Admr.  v.  Puhle,  19 
Mo.  360.     Neh. — Omaha  Pair,  etc.   Co. 
V.  Missouri  Pac.  E.  Co.,  42  Neb.  105, 
60  N.  W.  380.     N.  Y.— Stokes  v.  John- 
son, 57  N.  Y.  673.    N.  C— State  v.  Card- 
well,   44   N.   C.   245.      Pa.— Wenrich    & 
Co.  V.  Heffner,  38  Pa.  207.    Tenn. — Ellis 
».  Spurgin,  1  Heisk.  74.    Tex.— Heldt  «. 
Webster,  60  Tex.  207.     Va. — McEae  v. 
Seott,  4  Eand.  463. 

See  supra,  VI,  H,  1;  and  generally 
the  title  "Province  of  Judge  and 
Jury." 

[a]  "It  not  being  the  duty  of  the 
court  to  draw  inferences  from  evidence, 
hut  only  to  pronounce  legal  conclusions 
from  facts  admitted  or  properly  found. ' ' 
Beers  v.  Housatonuc,  etc.  E.  Co.,  19 
Conn.  566. 

[h]  It  is  erroneous  to  instruct  that 
the  jury  ' '  ought ' '  to  find  a  certain  way 
since  that  is  equivalent  to  directing 
them  so  to  find;  it  does  not  merely 
mean  the  jury  might  so  find.  Peter- 
son's Exrs.  V.  Ellicott,  9  Md.  52,  fol- 


lowing Columbian  Ins.  Co.  v.  Lawrence, 
10  Pet.   (IT.  S.)  507,  519,  9  L.  ed.  512. 

[c]  To  tell  the  jury  "that  if  they 
should  find  some  other  and  merely  pro- 
bative fact,  then  the  principle  fact  of 
guilty  appropriation  was  to  be  reached 
by  mere  presumption,  was  an  unwar- 
rantable interference  with  the  func- 
tions of  the  jury. ' '  People  ■;;.  Car- 
rillo,  54  C'al.  63,  following  Stone  v.  The 
Geyser  Quicksilver  Mining  Co^  52  Gal. 
315;  People  v.  Walden,  51  Gal.  588. 
See  also  People  v.  Williams,  24  Cal. 
App.  646,  142  Pac.  124. 

[d]  To  charge  "the  contract  was 
beyond  the  scope  of  the  partnership" 
without  any  further  explanation  of 
that  language  is  a  clear  violation  of 
the  inhibition  since  it  was  for  the  jury 
to  find  as  a  fact,  not  merely  the  exist- 
ence of  the  partnership  but  whether 
the  contract  was  within  its  scope." 
Wilson  V.  Moss,  79  S.  C.  120,  60  S.  E. 
313. 

Grouping  Facts  and  Telling  Jury 
What  They  May  Find  Thereon.— See 
supra,  VI,  H,  3,  b. 

[e]  Approved  Form. — "You  should 
give  such  weight  to  inferences  from  the 
facts  proven  as  in  fairness  you  think 
they  are  entitled."  Bio  Grande  West- 
ern E.  Co.  V.  Utah  Nursery  Co.,  25 
Utah  187,  70  Pac.  859. 

82.  The  instruction  "is  misleading, 
and  should  be  avoided  in  those  cases 
where  the  finding  of  such  ultimate  faqt 
is  for  the  jury."  Barrow  V.  Territory, 
13  Ariz.  302,  114  Pac.  975. 

[a]  To  say  that  certain  facts  as  a 
matter  of  law  constitute  adverse  pos- 
session is  within  the.  constitutional  in- 
hibition against  charging  on  the  facts 
since  the  inference  from  the  testimony 
presents  a  question  of  fact.  Lewis  v. 
Pope,  86  S.  C.  285,  68  S.  B.  680. 

83.  Weaver  v.  Southern  Ey.,  76  S.  O. 
49,  56  S.  E.  657,  121  Am.  St.  Eep.  934. 
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presumption  of  law  arises  from  the  existence  of  certain  facts  the  court 
may  direct  the  jury  to  draw  the  inference  if  they  shall  find  that  the 
facts  exist,**  that  is  to  say  he  may  charge  as  to  the  presumptions  which 
the  law  by  settled  rule  draws  from  the  given  faets.^'  After  having 
correctly  defined  an  inference ,  and  advised  the  jury  when  it  can  be 
drawn  it  is  not  necessary  to  advise  them  when  it  cannot  be  drawn. *° 

b.  Mental  State.  —  Instructions  as  to  intent,  malice,  motive,  and 
other  aspects  of  mental  state  will  be  treated  elsewhere  in  this  work." 

c.  Presumption  of  Innocence.^^  —  (I.)  Duty  To  Give — An  instruc- 
tion on  the  presumption  of  defendant's  innocence  in  a  criminal  case, 
should  always  be  given  if  requested,*^  subject  to  the  usual  exception 


84.  Ala.— Weil  v.  State,  52  Ala.  19. 
Fla.— Pinson  v.  State,  28  Fla.  735,  9 
So.  706.  111.— Herkelrath  V.  Stookey,  63 
111.  486.  Md.— Peterson's  Exrs.  v.  El- 
licott,  9  Md.  52.  Mo. — Glover's  Admr. 
V.  Duhle,  19  Mo.  360.  N.  Y.— Stokes 
V.  Johnson,  57  N.  Y.  673.  N.  C— State 
V.  Cardwell,  44  N.  C.  245.  Tex. — See 
Heldt  V.  Webster^O  Tex.  207. 

85.  Mayer  i}.  Wilkins,  37  Pla.  244, 
19  So.  632.  See  Union  Mut.  Life  Ins. 
Co.  V.  Buchanan,  100  Ind.  63,  82. 

[a]  In  Dyer  v.  State,  6  Ga.  App. 
390,  65  S.  E,  42,  quoting  with  approval 
from  the  opinion  of  Chief  Justice  Bleck- 
ley, in  the  case  of  Kinnebrew  v.  State, 
80  Ga.  232,  238,  5  S.  E.  59,  the  court 
says:  "The  judge  cannot  pilot  the  jury 
in  their  passage  by  inference  from  fact 
to  fact,  but  he  can  point  out  the  line 
of  transit  which  the  law  authorizes 
them  to  follow  if  they  think  the  facts 
in  evidence  sustain  them  in  taking  that 
route.  Presumptions  of  law  are  con- 
clusions and  inferences  which  the  law 
draws  from  given  facts.  Presumptions 
of  fact  are  exclusively  questions  for 
the  jury,  to  be  decided  by  the  ordinary 
test  of  human  experience."  See  9 
Enct.  or  Ev.  879,  882. 

86.  "Having  stated  the  rule  affirma- 
tively, it  was  not  necessary  for  the 
court  to  state  the  same  thing  in  a 
negative  form,  even  if  it  could  be 
done."  State  V.  Blaine,  45  Mont.  482, 
124  Pac.  516. 

87.  See  the  title  "Mental  State." 

88.  See  9  Enct.  or  Ev.  921,  et  seq. 

89.  See  the  following:  XT.  S,— Coch- 
ran 17.  United  States,  157  U.  S.  286,  15 
Sup.  'Ct.  628,  39  L.  ed.  704,  following 
Coffin  V.  United  States,  156  U.  S.  432, 
15  Sup.  Ct.  394,  39  L.  ed.  481.  Ala. 
•Chaney  v.  State,  178  Ala.  44,  59  So. 
604;  Adams  v.  State,  175  Ala.  8,  57 
So.  591;  Bailey  v.  State,  168  Ala.  4,  53 
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So.  296,  390;  Fowler  v.  State,  155  Ala. 
21,  45  So.  913;  Neilson  v.  State,  146  Ala. 
683,  40  So.  221;  Amos  v.  State,  123 
Ala.  50,  26  So.  524;  Harris  v.  State, 
123  Ala.  69,  26  So.  515;  Salm  v.  State, 
89  Ala.  56,  8  So.  66.  Cal.— People  v.  Le 
Doux,  155  Cal.  535,  102  Pac.  517.  Colo. 
Young  V.  People,  47  Colo.  352,  107  Pac. 
274.  D.  C— Fields  v.  United  States,  27 
App.  Cas.  433,  448.  Fla. — Beeves  v. 
State,  29  Pla.  527,10  So.  901;  Houston «. 
State,  24  Fla.  356,  5  So.  48.  Ga.— Town- 
send  V.  State,  14  Ga.  App.  757,  82  S.  E. 
253,  citing  Coffin  v.  United  States,  156 
U.  S.  432,  15  Sup.  Ct.  394,  39  L.  ed. 
481;  Thurman  v.  State,  14  Ga.  App. 
543,  81  S.  E.  796;  Butts  v.  State,  13 
Ga.  App.  274,  79  S.  E.  87;  Webb  v. 
State,  11  Ga.  App.  850,  75  S.  E.  815, 
76  S.  B.  990;  Eeddick  v.  State,  11  Ga. 
App.  150,  74  S.  B.  901.  Ind.— Farley 
V.  State,  127  Ind.  419,  26  N.  E.  -898; 
Line  v.  State,  51  Ind.  172;  Long  v. 
State,  46  Ind.  582.  Mich.— People  v. 
Eogulski,  181  Mich.  481,  148  N.  W. 
189;  People  V.  Karamol,  173  Mich.  354, 
139  N.  W.  1;  People  v.  Potter,  89  Mich. 
353,  50  N.  W.  994;  People  v.  Maoard, 
73  Mich.  15,  40  N.  W.  784.  Minn. 
State  V.  Sailor,  130  Minn.  84,  153  N.  W. 
271,  holding  omission  to  give  where  re- 
quested reversible  error  and  overruling 
State  V.  Borgstrom,  69  Minn.  508,  72 
N.  W.  799,  975,  so  far  as  in  conflict. 
Miss.— Gentry  v.  State,  66  So.  982; 
Thompson  v.  State,  83  Miss.  287,  35  So. 
689.  Mo. — State  v.  Dudley,  245  Mo. 
177,  149  S.  W.  449.  Neb.— Kurpgeweit 
V.  State,  97  Neb.  713,  151  N.  W.  172; 
Yeoman  v.  State,  81  Neb.  252,  117  N". 
W.  997;  Long  v.  State,  23  Neb.  33,  36 
N.  W.  310.  Ohio. — Morehead  v.  State, 
34  Ohio  St.  212.  Tex.— Frye  v.  State, 
7  Tex.  App.  94;  Hutto  v.  State,  7  Tex. 
App.  44.  Vt.— State  v.  Maraton,  '82 
Vt.  250,  72  Atl.  1075.    Wash.— State  v. 
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that  where  the  instruction  has  been  given  in  another  form  it  need  nolj 


Mayo,  42  Wash.  540,  549,  85  Pae.  251. 
Wis.— Murphy  v.  State,  108  Wis.  Ill, 
83  N.  W.  1112;  Emery  v.  State,  101  Wis. 
627,  78  N.  W.  145;  Pranklin  v.  State,  92 
Wis.  269,  66  N.  W.  107;  Fossdahl  v. 
State,  89  Wis.  482,  62  N.  W.  185. 

As  to  necessity  of  giving  requested 
instructions  generally,  see  supra,  III, 
D,  3,  and  III,  E. 

[a]  Approved  Instructions. — (1)  An 
instruction  that  "The  defendant  enters 
into  this  trial  with  a  presumption  of 
innocence,  and  this  is  a  fact  in  the  case, 
which  must  be  considered  with  all  the 
evidence,  and  should  not  be  disre- 
garded," has  "been  repeatedly  ap- 
proved by  this  court"  (Chaney  v.  State, 
178  Ala.  44,  59  So.  604,  citing  Bailey 
V.  State,  168  Ala.  4,  53  So.  296,  300, 
Neilson  v.  State,  146  Ala.  683,  40  So. 
221;  Bryant  V.  State,  116  Ala.  445,  23 
So.  40),  (2)  as  has  the  instruction, 
"The  court  charges  that,  if  there  is  a 
probability  of  defendant's  innocence, 
you  should  acquit  him."  Adams  i;. 
State,  175  Ala.  8,  57  So.  591,  citing  a 
line  of  Alabama  decisions  from  Bain  v. 
State,  74  Ala.  38,  to  Fleming  v.  State, 
150  Ala.  19,  43  So.  219. 

[b]  An  instruction  to  the  jury  that 
"The  law  raises  no  presumption 
against  the  defendant;  on  the  contrary, 
the  presumption  of  law  is  in  favor  of 
his  innocence.  This  presumption  of  in- 
nocence continues  through  the  trial  un- 
til every  material  allegation  in  the  in- 
formation is  established  by  the  evi- 
dence to  the  exclusion  of  all  reasonable 
doubt,"  was  held  equivalent  to  a  re- 
quested and  refused  instruction  to  the 
effect  that  the  presumption  of  inno- 
cence is  a  matter  of  evidence  in  favor 
of  the  defendant,  to  the  benefit  of 
which  he  is  entitled  during  the  deliber- 
ation of  the  jury.  Bartley  v.  State,  53 
Neb.  310,  73  N.  W.  744;  55  Neb.  294, 
75  N.  W.  832.  To  the  same  effect,  Ag- 
new  V.  United  States,  165  U.  S.  36,  51, 
17  Sup.  Ct.  235,  41  L.  ed.  624,  distin- 
guishing Coffin  V.  United  States,  156  U. 
S.  432,  460,  15  Sup.  Ct.  394,  39  L.  ed. 
481,  on  the  ground  that  "in  that  case 
the  charge  of  the  court  was  not  thought 
to  have  given  due  effect  to  the  presump- 
tion of  innocence,  which  there  was  no 
failure  in  this  case  to  state,  and  the 
giving  of  the  instruction  asked  would 
have  tended  to  obscure  what  had  al- 
ready   been    made    plain."     See  also 


Houston  V.  State,  24  Pla.  356,  5  So.  48; 
Wooten  V.  State,  24  Pla.  335,  5  So.  39,  1 
L.  K.  A.  819. 

[c]  In  State  v.  Carey,  34  Nev.  309, 
122  Pac.  868,  there  being  evidence  of 
acts  from  which  an  innocent  as  well  as 
criminal  intent  could  be  drawn  it  was 
held  error  to  refuse  this  instruction. 
"The  jury  are  instructed  that  when  a 
man's  conduct  may  be  consistently,  and 
as  reasonably  from  the  evidence,  re- 
ferred to  two  motives,  one  criminal  and 
the  other  innocent,  it  is  your  duty  to 
presume  that  such  conduct  is  actuated 
by  the  innocent  motive,  and  not  by  the 
criminal. ' ' 

[d]  Instruction  on  presumption  of 
innocence  may  say  "shown"  instead  of 
"proved."  State  v.  Cox,  264  Mo.  408, 
175  S.  W.  50.  And  see  People  v.  Daven- 
port, 13  Cal.  App.  632,  110  Pac.  318. 

[e]  For  other  cases  in  which  correct 
instructions  on  the  presumption  of  in- 
nocence have  been  given,  or  were  re- 
quested and  improperly  refused,  see  the 
following:  U.  S. — Wilson  v.  United 
States,  232  U.  S.  563,  34  Sup.  Ct.  347, 
58  L.  ed.  728;  Holt  v.  United  States,  218, 
U.  S.  245,  253,  31  Sup.  Ct.  2,  54  L.  ed. 
1021;  Garst  v.  United  States,  180  Fed. 
339,  103  C.  C.  A.  469;  United  States  v. 
Kenney,  90  JSTeb.  257;  State  v.  Gosnell, 
74  Fed.  734.  Ala. — Moorer  v.  State,  44 
Ala.  15.  Ark.— Paxton  v.  State,  108 
Ark.  316,  157  S.  W.  396.  Cal.— People 
V.  Moran,  144  Cal.  48,  77  Pac.  777;  Peo- 
ple V.  Arlington,  131  Cal.  231,  63  Pac. 
347;  People  i?.  Davenport,  13  Cal.  App. 
632,  110  Pac.  318;  People  v.  James,  5 
Cal.  App.  427,  90  Pac.  561.  Ga.— Hodge 
V.  State,  116  Ga.  852,  43  S.  B.  255;  Rich- 
ardson V.  State,  8  Ga.  App.  26,  68  S.  E. 
518.  lU.— People  v.  Warfield,  261  111. 
293,  103  N.  E.  979.  Ind. — Rigsby  v. 
State,  174  Ind.  284,  91  N.  E.  925;  Line 
V.  State,  51  Ind.  172.  Mass.— Com.  v. 
Clancy,  187  Mass.  191,  72  N.  E.  842. 
Mich. — People  v.  Willett,  105  Mich.  110, 
62  N.  W.  1115.  Mo.— State  v.  Wilson, 
223  Mo.  156,  122  S.  W.  701;  State  v. 
Hudspeth,  159  Mo.  178,  60  S.  W.  136, 
instruction  requested  as  given  by  court 
with  modification  held  sufficient.  Neb. 
Mauder  v.  State,  97  Neb.  380,  149  N. 
W.  800;  Holmes  v.  State,  82  Neb.  406, 
118  N.  W.  99.  Nev. — State  v.  Skinner, 
139  Pac.  773.  Okla.— Berry  v.  State, 
4  Okla.  Crim.  202,  111  Pac.  676,  31  L. 
R,  A.  (N.  S.)   849.    Ore.— State  v.  An- 
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be  repeated,^"  though  it  has  been  suggested  that  it  is  better  practice  to 


thony,  62  Ore.  141,  124  Pae.  475.  S.  D. 
State  V.  Cline,  27  S.  D.  573,  132  N.  W. 
160.  Tex.— Flournoy  v.  State,  57  Tex. 
Crim.  88,  122  S.  W.  26;  Howard  v.  State, 
53  Tex.  Crim.  378,  111  S.  W.  1088. 
Wash.— State  v.  Krug,  12  Wash.  288,  41 
Pac.  126.  Wyo.— Dalzell  v.  S,tate,  7 
Wyo.  450,  53  Pae.  297. 

[f]  Erroneous  instructions  on  pre- 
sumption of  innocence  were  improperly 
given  or  properly  refused  in  the  follow- 
ing cases:  Ala. — ^Ware  v.  State,  12 
Ala.  App.  101,  67  So.  763;  Beiser  v. 
State,  10  Ala.  App.  86,  65  So.  312,  an 
instruction  is  incorrect  and  properly  re- 
fused which,  in  effect,  asserts  that,  un- 
til the  jury's  finding  that  the  defendant 
is  guilty  is  made  known  by  the  rendi- 
tion of  their  verdict,  they  must  con- 
tinue to  presume  that  he  is  innocent, 
even  after  they  have  agreed  upon  the 
verdict  to  be  rendered.  Cal. — People  v. 
Le  Doux,  155  Cal.  535,  102  Pac.  517; 
People  V.  Maughs,  149  Cal.  253,  86  Pac. 
187.  111.— Plynn  v.  People,  222  111.  303, 
78  N.  E.  617.  Mich. — People  v.  Kara- 
mol,  173  Mich.  354,  139  N.  W.  1.  Miss. 
Howell  V.  State,  98  Miss.  439,  53  So. 
954.  Okla.— Wood  v.  State,  11  Okla. 
•Crim.  176,  144  Pac.  391;  Mitchell  v. 
State,  2  Okla.  Crim.  442,  101  Pac.  1100. 

[g]  Instruction  as  to  Purpose  of 
Presumption.— (1)  A  charge  that  "the 
court  instructs  the  jury,  ais  a  matter  of 
law,  that  the  rule  which  clothes  every 
person  accused  of  crime  with  the  pre- 
sumption of  innocence  and  imposes 
upon  the  state  the  burden  of  establish- 
ing his  guilt  beyond  a  reasonable  doubt 
is  not  intended  to  aid  anyone  who  is,  in 
fact,  guilty  of  crime  to  escape,  but  is  a 
humane  provision  of  the  law,  intended, 
so  far  as  human  agencies  can,  to  guard 
against  the  danger  of  any  innocent  per- 
son being  unjustly  punished"  has  been 
approved  by  some  courts  (People  v. 
Scarbak,  245  111.  435,  92  N.  E.  286; 
Spies  V.  People,  122  111.  1,  12  N.  B.  865, 
17  N.  E.  898,  3  Am.  St.  Eep.  320.  See 
People  V.  Gerold,  265  111.  448,  107  N.  E. 
165  [wherein  the  correctness  of  the  in- 
struction as  a  whole  was  approved,  but 
held  that  to  omit  the  words  from  "but 
is  a  humane  principle,  etc.,"  to  the 
end  of  the  paragraph,  leaves  the  in- 
struction so  incomplete  as  to  minimize 
the  principle  laid  down  in  the  first 
part];  Hauk  v.  State,  148  Ind.  238,  46 
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N.  E.  127,  47  N.  E.  465;  Turner  v.  State, 
102  Ind.  425,  1  N.  E.  869),  (2)  and  by 
others  held  not  prejudicial  (State  v. 
Medley,  54  Kan.  627,  39  Pac.  227.  See 
also  People  v.  Burns,  16  Cal.  App.  416, 
118  Pac.  454).  It  has  also  been  dis- 
approved. State  V.  Eomeo,  42  Utah  46, 
63,  128  Pac.  530. 

90,  tr.  S.— Allen  v.  United  States, 
164  U.  S.  492,  17  Sup.  Ct.  154,  41  L.  ed. 
528,  distinguishing  Coffin  v.  United 
States,  156  U.  S.  432,  15  Sup.  Ct.  394,  39 
L.  ed.  481;  Brown  v.  United  States,  142 
Fed.  1,  73  C.  C.  A.  187.  Oal.— People 
1).  Douglass,  100  Cal.  1,  34  Pae.  490; 
People  V.  Cramley,  23  Cal.  App.  340, 
138  Pac.  123.  Fla. — Wooten  v.  State, 
24  Pla.  335,  5  So.  39,  1  L.  B.  A.  819. 
G-a. — Smith  v.  State,  63  Ga.  168.  III. 
Everett  v.  People,  216  HI.  478,  75  N.  E. 
188.  Ind. — Aszman  v.  State,  123  Ind. 
347,  24  N.  E.  123,  8  L.  E.  A.  33.  Mass. 
See  Com.  v.  Clancy,  187  Mass.  191,  72 
N.  E.  842.  Neb. — Kurpgeweit  v.  State, 
97  Neb.  713,  151  N.  W.  173;  Hartley  v. 
State,  55  Neb.  294,  75  N.  W.  832,  dis- 
tinguisMng  Coffin  v.  United  States,  156 
U.  S.  432,  15  Sup.  Ot.  394,  ,39  L.  ed. 
481.  Ohio. — Morehead  v.  State,  34  Ohio 
St.  212.  Wis.— Murphy  v.  State,  108 
Wis.  Ill,  83  N.  W.  1112;  Emery  v.  State, 
101  Wis.  627,  78  N.  W.  145. 

[a]  "The  court  need  not,  of  course, 
give  the  instruction  in  the  language  of 
the  Request  unless  it  so  desires;  but 
when  requested  to  instruct  as  to  the  pre- 
sumption of  iiinocence,  it  should  com- 
ply therewith  in  some  form,  such  as  will 
correctly  inform  the  jury  as  to  the  law 
pertaining  thereto."  State  v.  Mayo, 
42  Wash.  540,  549,  85  tae.  251. 

[b]  Where  given  in  connection  with 
some  other  rule  or  as  a  guide  in  the 
application  of  it,  it  is  not  necessary 'to 
repeat  the  rule  in  separate  instructions. 
Everett  v.  People,  216  HI.  478,  484,  75 
N.  E.  188. 

[e]  There  was  no  necessity  of  in- 
structing that  failure  to  prove  a  mot- 
ive raised  a  strong  presumption  of  in- 
nocence where  general  instructions  on 
the  presumption  and  on  motive  were 
given.  State  v.  Nordstrom,  7  Wash. 
506,  35  Pac.  382. 

[d]  In  Allen  v.  United  States,  164 
U.  S.  492,  17  Sup.  Ct.  154,  41  L.  ed. 
528,  the  court  had  already  charged  the 
jury  that  they  could  not  find  the  de- 
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give  the  instruction  asked  for  in  the  words  of  the  defendant,  provided 
of  course  it  is  correct.'^ 

If  no  rectuest  therefor  is  made,  there  is  authority  to  the  effect  that  an 
instruction  on  the  presumption  of  innocence  need    not    be    given.''^ 

■vyiiere  the  sole  defense  is  inssunity  it  has  been  held  that  no  instruction 
on  innocence  is  necessary.'^ 

(n.)  Instruction  on  ReasonaMe  Doubt  as  Substitute.s*  —  An  instruction 
on  reasonable  doubt  is  not  a  substitute  for  an  instruction  on  the  pre- 
sumption of  innocence  according  to  some  authorities.^'     But  under 


fendant  guilty  unless  they  were  satis- 
fied from  the  testimony  that  the  crime 
was  established  beyond  a  reasonable 
doubt.  That  this  meant,  "first,  that  a 
party  starts  into  a  trial,  though  ac- 
cused by  the  grand  jury  with  the  crime 
of  murder,  or  any  other  crime,  with  the 
presumption  of  innocence  in  his  favor. 
That  stays  with  him  until  it  is  driven 
out  of  the  case  by  the  testimony.  It 
is  driven  out  of  the  case  when  the  evi- 
•denee  shows,  beyond  a  reasonable 
doubt,  that  the  crime  as  charged  has 
been  committed,  or,  that  a  crime  has 
been  committed.  "Whenever  the  proof 
shows  beyond  a  reasonable  doubt,  the 
existence  of  a  crime,  then  the  presump- 
tion of  innocence  disappears  from  the 
ease.  That  exists  up  to  the  time  that 
it  is  driven  out  in  that  way  by  proof 
to  that  extent."  The  court  having  thus 
charged  upon  the  subject  of  the  pre- 
sumption of  innocence,  could  not  be  re- 
quired to  repeat  the  charge  in  a  separ- 
ate instruction  at  the  request  of  the 
defendant. 

As  to  refusal  of  request  because  cov- 
ered by  other  instructions,  see  supra, 
III,  E,  4. 

As  to  Instruction  on  reasonable 
doubt  alone  as  substitute,  see  infra, 
VI,  H,  4,  e,   (II). 

91.  Murphy  v.  State,  108  "Wis.  Ill, 
83  N.  W.  1112. 

[a]  "It  must  be  conceded  a  well- 
settled  rule  of  law  in  criminal  prosecu- 
tions that  the  defendant  is  presumed 
innocent  until  that  presumption  is  over- 
come by  testimony  establishing  the  con- 
trary beyond  a  reasonable  doubt,  and 
that  it  is  the  duty  of  the  court  to  so 
instruct  the  jury  in  substance,  or  in 
exact  words  if  so  requested."  People 
V.  Eogulski,  181  Mich.  481,  148  N.  W. 
189.  As  to  necessity  of  giving  instruc- 
tion in  exact  language  of  request,  see 
supra.  III,  F,  3. 

92.  See    the   following:      Ind. — Dor- 

H 


sey  V.  State,  179  Ind.  531,  100  N.  E. 
369;  Murray  v.  State,  26  Ind.  141.  Mich. 
People  V.  Yund,  163  Mich.  504,  128  N. 
W.  742,  conviction  would  not  be  re- 
versed for  an  omission  to  instruct  upon 
the  presumption  of  innocence  where  no 
request  was  made  nor  exception  taken 
on  that  ground.  Minn. — State  v.  Sailor, 
130  Minn.  84,  153  N.  W.  271,  if  defend- 
ant makes  no  request  for  such  charge, 
omission  to  give  it  will  not  result  in  a 
reversal.  Pa. — Com.  v.  Wheeler,  246 
Pa.  528,  92  Atl.  718.  Tex.— Frye  v. 
State,  7  Tex.  App.  94,  following  Hutto 
V.  State,  7  Tex.  App.  44,  and  authori- 
ties there  cited. 

See  also  State  v.  Hayward,  153  Iowa 
267,  133  N.  W.  667.  But  see:  Mich. 
People  V.  Potter,  89  Mich.  353,  50  N. 
W.  994;  People  v.  Maeard,  73  Mich.  15, 
40  N.  W.  784,  holding  that  such  in- 
struction sheuld  be  given  though  no  re- 
quest therefor.  Okla. — Jenkins  v.  State, 
11  Okla.  Crim.  168,  145  Pac.  500;  Mona- 
ghan  V.  State,  10  Okla.  Grim.  89,  134 
Pac.  77,  "defendant  is  entitled  in  ev- 
ery instance  to  an  instruction  on  the 
presumption  of  his  innocence."  TJtall. 
State  V.  Eomeo,  42  Utah  46,  128  Pac. 
530,  "undoubted  duty  of  the  court  to 
state  this  principle  to  the  jury." 

As  to  necessity  generally  for  giving 
requested  instructions,  see  supra,  III, 
D,  3  and  in,  E. 

93.  Com.  V.  Wheeler,  246  Pac.  528, 
92  Atl.  718.  See  also  the  title  "In- 
sane Persona," 

94.  Instructions  on.  reasonable 
doubt,  see  infra,  VI,  H,  4,  f. 

95.  U.  S. — 'Cochran  v.  United  States, 
157  U.  S.  286,  15  Sup.  Ct.  628,  '39  L. 
ed.  704,  following  Coflan  v.  United 
States,  156  U.  S.  432,  15  Sup.  Ct.  394, 39 
L.  ed.  481.  Minn.— State  v.  Sailor,  130 
Minn.  84,  153  N.  .W.  271,  "a  charge 
upon  proof  beyond  a  reasonable  doubt 
does  not  include  a  charge  upon  the  pre- 
sumption  of  innocence."     Miss. — Gen- 
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other  authorities  the  doctrine  of  reasonable  doubt  and  the  presumption 
of  innocence  are  so  closely  related  that  it  has  been  held  that  it  is  not 
reversible  error  to  omit  to  instruct  on  the  law  of  presumption  of  in- 
nocence if  the  court  has  fully  instructed  on  the  subject  of  reasonable 
doubt.°« 


try  V.  State,  66  So.  982,  when  the  latter 
instruction  is  requested.  Mont. — State 
V.  Harrison,  23  Mont.  79,  57  Pao.  647, 
mere  definition  of  a  reasonable  doubt 
does  not  supply  the  lack  of  an  instruc- 
tion on  presumption  of  innocence.  Tex. 
McMullen  v.  State,  5  Tex.  App.  577. 
Wis.— Franklin  v.  State,  92  Wis.  269, 
66  N.  W.  107. 

[a]  It  was  error  to  refuse  to  in- 
struct that  absence  of  motive  "affords 
a  strong  presumption  of  innocence" 
though  instructions  on  reasonable  doubt 
were  given.  Vaughan  v.  Com.,  85  Va. 
671,  8  S.  E.  584. 

[b]  The  distinction  between  the  pre- 
sumption of  innocence  and  a  reasonable 
doubt  has  been  drawn  with  great  abil- 
ity by  Justice  White,  speaking  for  the 
court,  in"  Coffin  v.  United  States,  156  U. 
S.  432,  15  Sup.  Ct.  394,  39  L.  ed.  481. 

As  to  instruction  on  presumption  of 
innocence  as  substitute  for  instruction 
on  reasonable  doubt,  see  infra,  VI,  H, 

4,  f. 

96,  See  the  following:  Cal. — ^Peo- 
ple V.  Jailles,  146  Cal.  301,  307,  79  Pac. 
965.  Fla. — McDuffee  v.  State,  55  Fla. 
125,  46  So.  721.  Mich. — ^People  v.  Par- 
sons, 105  Mich.  177,  63  N.  W.  69  (es- 
pecially where  the  court  has  already 
stated,  in  the  presence  of  the  jury,  that 
in  a  criminal  prosecution  nothing  can 
be  presumed  against  the  respondent); 
People  V.  Ostrander,  110  Mich.  60,  67 
N.  W.  1079;  People  v.  Graney,  91  Mich. 
646,  52  N.  W.  66,  followed  in  People  v. 
Smith,  92  Mich.  10,  52  N.  W.  67.  Mo. 
State  V.  Douglas,  258  Mo.  281,  290,  167 

5.  W.  552;  State  v.  Dudley,  245  Mo.  177, 
149  S.  W.  449;  State  v.  Maupin,  196 
Mo.  164,  93  S.  W.  379;  State  v.  Ken- 
nedy, 154  Mo.  268,  289,  55  S.  W.  293, 
distinguishing  Coffin  v.  United  States, 
156  U.  S.  432,  15  Sup.  Ct.  394,  39  L. 
ed.  481;  State  v.  Harper,  149  Mo.  514, 
51  S.  W.  89;  State  v.  Young,  105  Mo. 
634,  16  S.  W.  408;  State  v.  Snider,  151 
Mo.  App.  699,  132  S.  W.  299;  State  v. 
Heinze,  66  Mo.  App.  135.  Ohio. — More- 
head  V.  State,  34  Ohio  St.  212. 

[a]  Where  the  court  has  charged 
fully  as  to  the  burden  of  proof  and 
quantum  of  evidence,  it  may  refuse  to 
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instruct  that  the  presumption  of  inno- 
cence is  evidence  in  favor  of  the  ac- 
cused introduced  by  the  law  in  his  be- 
half. McDuffee  v.  State,  55  Pla.  125, 
46  So.  721,  refusing  to  follow  Coffin  v. 
United  States,  156  U.  S.  432,  15  Sup. 
Ct.  394,  39  L.  ed.  481. 

[b]  In  Morehead  v.  State,  34  Ohio 
St.  212,  the  court  says:  "The  benefit 
of  the  presumption  of  innocence  waa 
fully  and  practically  secured  to  him  in 
the  instruction  that  .the  state  must 
prove  the  material  elements  of  ■  the 
crime  beyond  a  reasonable  doubt." 

[c]  In  People  v.  Jailles,  146  Cal, 
301,  307,  79  Pac.  965,  the  refusal  of 
the  court  to  instruct  that  the  "pre- 
sumption of  innocence  must  go  with  you 
in  all  your  deliberations,  as  jurors,  in 
arriving  at  your  verdict"  was  not  pre- 
judicial. The  court  had  already  in- 
structed "that  a  defendant,  in  a  crim- 
inal action,  is  presumed  to  be  innocent, 
until  the  contrary  is  proved,,  and  in 
case  of  a  reasonable  doubt  whether  his 
guilt  is  satisfactorily  shown,  he  is  en- 
titled to  an  acquittal." 

[d]  In  People  v.  Lenon,  79  Cal.  625, 
631,  21  Pao.  967,  the  contention  was 
that  "reasonable  doubt"  had  not  been 
sufficiently  charged.  Among  other  in- 
structions given  was  the  following  at 
defendant's  request.  "The  jury  are  in- 
structed that  the  reasonable  doubt  men- 
tioned in  the  foregoing  instructions  is 
as  follows:  A  defendant  in  a  criminal 
action  is  presumed  to  be  innocent  until 
the  contrary  is  proved,  by  not  the  mere 
preponderance  of  evidence,  but  by  evi- 
dence entirely  convincing  to  the  jury. 
And  in  case  of  a  reasonable  doubt 
whether  his  guilt  is  satisfactorily 
shown,  he  is  entitled  to  an  acquittal." 
The  holding  of  the  court  goes  no  fur- 
ther than  to  condemn  the  practice  of 
attempting  to  define  "reasonable 
doubt"  and  lules  that  taking  all  the 
instructions  together,  none  of  which 
/mention  presumption  of  innocence  ex- 
cept the  one  quoted,  reasonable  doubt 
was  sufficiently  charged  upon. 

[e]  Where  not  requested  so  to  do, 
failure  to  instruct  on  the  presumption 
of   innocence   is   not   error,   where   the 
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d.  Presumptions  Arising  From,  Flight.  —  The  flight  of  the  defend- 
ant being  a  cireumstance  which  may  be  considered  by  the  jury  with 
other  .circumstances  tending  to  connect  him  with  the  commission  of 
the  crime,  to  authorize  the  inference  of  his  guilt,  the  corpus  delicti  n 
being  proven,^^  it  is  usual  and  proper,  not  only  to  instruct  the  jury 
that  they  may  consider  evidence  of  flight  with  other  circumstances 
tending  to  show  defendant's  guilt,°^  but  also  to  advise  them  as  to  the 


court  instructs  that  every  material  ele- 
ment of  the  crime  charged  must  be 
proven  beyond  a  reasonable  doubt.  State 
D.  Hayward,  153  Iowa  267,  133  N.  W. 
667. 

[f]  The  giving  of  a  charge  on  rea- 
sonable doubt,  has  been  held  to  remove 
the  error  in  omitting  to  charge  on  in- 
nocence, in  a  jurisdiction  where  the 
court  should  instruct  on  its  own  motion. 
So  held  in  Jenkins  v.  State,  11  Okla. 
Grim.  168,  145  Pae.  500,  following 
Beatty  v.  State,  5  Okla.  Grim.  105,  113 
Pac.  237.  No  request  to  give  a  fur- 
ther instruction  had  been  made  in  either 
ease  nor  exception  taken  to  the  failure 
to  charge. 

As  to  necessity  for  giving  specific 
charge  where  already  covered,  see  su- 
pra, VI,  H,  4,  (I) ;  also  supra,  III,  E,  4. 

97.  Flight  as  evidence  tending  to  es- 
tablish guilt  of  accused,  see  3  Ency.  op 
Ev.  325;  6  Enct.  op  Ev.  701. 

98.  State  v.  Poe,  123  Iowa  118,  98 
N.  W.  587,  101  Am.  St.  Rep.  307.  And 
see:  Ala. — Ware  v.  State,  12  Ala.  App. 
101,  67  So.  763.  Cal. — People  v.  Gian- 
coli,  74  Cal.  642,  16  Pac.  510.'  Ga. 
Smith  V.  State,  63  Ga.  168.  Kan.— State 
V.  Marsee,  93  Ean.  600,  144  Pac.  833; 
State  V.  Thomas,  58  Kan.  805,  51  Pac. 
228.  N.  D.— State  v.  Kent,  5  IST.  D.  516, 
67  N.  W.  1052,  35  L.  E.  A.  518.  Pa. 
Com.  V.  Boschino,  176  Pa.  103,  34  Atl. 
964. 

[a]  Approved  Forms:  —  "Evidence 
has  been  offered  tending  to  show  flight 
by  the  defendant  from  the  State  of 
Kansas  to  the  State  of  Washington,  at 
or  about  the  time  the  complaint  was 
filed  charging  him  with  the  crime  al- 
leged against  him  in  the  information. 
It  you  find  from  the  evidence  that  the 
defendant  did,  at  or  about  the  time 
the  charge  contained  in  the  informa- 
tion was  first  preferred  against  him, 
flee  to  a  distant  section  of  the  country, 
and  that  such  flight  was  induced  by 
such  charge,  this  is  a  circumstance  to 
be  considered  by  you  in  connection  with 
all  the  other  evidence  to  aid  you  in  de- 


termining the  question  of  his  guilt  or 
innocence."  State  v.  Thomas,  58  Kan. 
805,  51  Pac.  228. 
_  [b]  "Plight  of  the  defendant  is  a 
circumstance  to  be  taken  into  consid- 
eration with  all  other  facts  and  cir- 
cumstances in  evidence,  and  if  the  jury 
believe  and  find  from  the  evidence  that 
defendant  after  the  commission  of  the 
offense  alleged  in  the  information,  fled 
from  his  usual  place  of  abode,  for  the 
purpose  of  avoiding  arrest  and  trial 
for  said  offense,  they  may  take  this 
fact  into  consideration  in  determining 
his  guilt  or  innocence. ' '  State  v.  Kelley, 
187  Mo.  App.  163,  173  S.  W.  22,  follow- 
ing, State  V.  Smith,  114  Mo.  406,  21  S. 
W.  827. 

[e]  Instruction  upheld  which  per- 
mitted the  jury  to  draw  inferences  from 
an  attempt  to  escape  after  defendant 
was  in  custody.  Anderson  v.  State,  104 
Ind.  467   4  N.  E.  63,  5  N.  E.  711. 

[d]  Instruction  Upheld  as  Not  Ex- 
cluding the  Idea  of  Innocent  Flight. 
"You  are  instructed  that  the  flight,  if 
any  is  proven,  of  a  person  suspected  of 
crime,  is  a  circumstance  to  be  consid- 
ered as  tending  in  some  degree  to  prove 
a  consciousness  of  guilt,  depending  on 
the  motive  which  prompted  the  flight, 
if  any  is  proven,  whether  a  conscious- 
ness of  guilt,  and  a  fear  of  being  ar- 
rested and  brought  to  trial,  caused  the 
flight,  if  any,  or  whether  it  was  caused 
from  some  other  and  more  innocent 
motive."  Campbell  v.  United  States, 
221  Fed.  186,  136  C.  O.  A.  602. 

[e]  For  other  cases  wherein  ap- 
proved forms  may  be  found,  see:  Ala. 
Ware  v.  State,  12  Ala.  App.  101,  67 
So.  763.  Cal. — ^People  v.  Porsythe,  65 
Cal.  101,  3  Pac.  402.  Ga. — ^Hudson  v. 
State,  101  Ga.  520,  28  S.  E.  1010;  Hall 
V.  State,  7  Ga.  App.  115,  66  S.  E.  390, 
instruction  while  not  verbally  accurate, 
contains  substantially  a  correct  state- 
ment of  the  law.  Ind.— Anderson  v. 
State,  104  Ind.  467,  4  N.  B.  63,  5  N.  E. 
711.  la. — State  v.  Fitzgerald,  63  Iowa 
268,  19  N.  W.  202;  State  v.  Rodman,  62 
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weight  which  should  he  given  to  such  evidence.®^  But  it  is  not  proper 
to  instruct  as  a  matter  of  law  that  guilt  is  presumed  from  flight 
alone;  such  instructions  are  generally  condemned/  nor  that  the  pre- 


lowa  456,  17  N.  W.  663.  Mo.— State  v. 
Knowles,  185  Mo.  141,  175,  83  S.  W. 
1083,  instruction  on  subject  of  flight 
held  not  obnoxious  to  the  criticism 
that  it  dispenses  with  proof  of  the  cor- 
pus delicti.  Neb. — McLain  v.  State,  18 
Neb.  154,  24  N.  W.  720.  Wash.— State 
V.  Deatherage,  35  Wash.  326,  77  Pao. 
504,  holding  that  an  instruction  that 
"evidence  of  flight  of  the  accused  may 
be  considered  in  determining  the  ques- 
tion as  to  whether  he  was  the  one  who 
committed  the  act"  is  not  vitiated  by, 
the  fact  that  the  court  did  not  further 
instruct  that  the  flight  of  the  accused 
would  not  by  itself  warrant  a  convic- 
tion. 

[f]  Evidence  held  sufacient  to  jus- 
tify instruction  on  flight  in  following 
oases:  la. — State  v.  Eobinson,  152  N. 
W.  590.  Mo. — State  v.  Lewkowitz,  178 
S.  W.  58.  Wash.-T— State  v.  Deatherage, 
35  Wash.  326,  77  Pac.  504. 

[g]  Evidence  insufficient  to  justify 
instruction  in  State  v.  Kyles,  247  Mo. 
640,  153  S.  W.  1047. 

99.  State  v.  Poe,  123  Iowa  118,  98 
N.  W.  587,  101  Am.  St.  Bep.  307. 

As  to  instructing  on  weight  of  evi- 
dence generally,  see  supra,  VI,  H. 

1.  See  the  following:  XT.  S.— Al- 
berty  v.  United  Sfates,  162  U.  S.  499, 
16  Sup.  Ct.  864,  40  L.  ed.  1051;  Hickory 
«.  United  States,  160  U.  S.  408,  16  Sup. 
Ct.  327,  40  L.  ed.  474.  Cal.— People  v. 
Wong  Ah  Ngow,  54  Cal.  151,  35  Am. 
Eep.  69.  la. — State  v.  Poe,  123  Iowa 
118,  98  N.  W.  587,  101  Am.  St.  Eep. 
307.  Mich.— People  v.  Cismadija,  167 
Mich,  210,  132  N.  W.  489,  holding  in- 
struction that  jury  may  consider  flight 
and  concealment  as  evidence  of  defend- 
ant's guilt  erroneous.  N.  M. — Terri- 
tory V.  Lucero,  16  N.  M.  652,  120  Pac. 
304,  39  L.  E.  A.  (N.  S.)  58.  Pa.— Com. 
V.  Boschino,  176  Pa.  103,  34  Atl.  964. 
Tex.— Sheffield  v.  State,  43  Tex.  378. 

[a]  "The  error  involved  in  direct- 
ing the  jury  that  evidence  of  flight 
gives  rise  to  a  presumption  of  guilt  is 
clearly  pointed  out  in  the  oases  on  the 
subject. ' '  State  v.  Poe  123  Iowa  118, 
98  N.  W.  587,  101  Am.  St.  Eep.  307. 

lb]  In  Hickory  v.  United  States,  160 
U.  S.  408,  421,  16  Sup.  Ct.  327,  40  L. 
ed.  474,  reviewing  the  decisions  on  the 
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effect  of  concealment  and  flight  as  cre- 
ating presumption  of  guilt  the  court' 
says:  "Measuring  the  correctness  of 
the  charge  now  considered  by  these 
principles  and  authorities,  it  is  at  once 
demonstrated  to  have  been  plainly  er- 
roneous. It  magnified  and  distorted  the 
proving  power  of  the  facts  on  the  sub- 
ject of  the  concealment;  it  made  the 
weight  of  the  evidence  depend  not  so 
much  on  the  concealment  itself  as  on 
the  manner  in  which  it  was  done.  Con- 
sidering the  entire  context  of  the 
charge,  it  practically  instructed  that 
the  facts  were,  under  both  divine  and 
human  law,  conclusive  proof  of  guilt. 
The  statement  that  no  one  who  was  con- 
scious of  innocence  would  resort  to  con- 
cealment was  substantially  an  instruc- 
tion that  all  men  who  did  so  were  nec- 
essarily guilty,  thus  ignoring  the  fund- 
amental truth,  evolved  from  the  experi- 
ence of  mankind,  that  the  innocent  do 
often  conceal  through  fear  or  other 
emotion.  The  legal  influence  which 
this  language  must  have  exerted  on  the 
jury  was  increased  by  the  subsequent 
instruction  that  it  was  as  old  as  the 
first  murder  for  the  conduct  of  an  inno- 
cent person  to  be  different  from  that 
of  a  guilty  one.  Putting  this  language, 
in  connection  with  the  epithets  ap- 
plied to  the  acts  of  concealment  and 
the  vituperation  which  the  charge  con- 
tains, it  is  justly  to  be  deduced  that  its 
effect  was  to  instruct  that  the  defend- 
ant was  a  murderer,  and,  therefore,  the 
only  province  of  the  jury  was  to  re- 
turn a  verdict  of  guilty.  It  is  true 
that  a  subsequent  portion  of  the  charge 
lefers  to  the  evidence  on  the  subject 
of  concealment  as  'proper  to  be  taken 
into  consideration,  as  evidence  of  guilt, ' 
as  going  to  show  guilt.  But  these  qual- 
ified remarks  did  not  recall  the  undue 
weight  which  the  previous  language  had 
affixed  to  the  facts  to  be  considered  by 
the  jury.  The  instruction  as  to  the 
probative  weight  which  the  jury  should 
attach  to  the  fact  of  flight  was  equally 
erroneous.  It  was  as  follows:  'And 
not  only  this,  but  the  law  recognizes 
another  proposition  as  t*ue,  and  it  is 
that,  "the  wicked  flee,  when  no  man 
pursueth,  but  the  innocent  are  as  bold 
as  a  lion."    This  is  a  self-evident  pro- 
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sumption  is  explained  away  by  defendant's  surrender  after' flight.^^ 
It  has  been  held  not  reversible  error  to  refuse  to  charge  that  attempted 


position  that  has  been  recognized  so 
often  by  mankind  that  we  can  take  it 
as  an  axiom  and  apply  it  to  this  ease.' 
This  instruction  was  tantamount  to  say- 
ing to  the  jury  that  flight  created  a 
legal  presumption  of  guilt,  so  strong 
and  conclusive,  that  it  was  the  duty  of 
the  jury  to  act  on  it  as  an  axiomatic 
triith.  On  this  subject,  also,  it  is  true, 
the  charge  thus  given  was  apparently 
afterwards  qualified  by  the  statement 
that  the  jury  had  a  right  to  take  the 
fact  of  flight  into  consideration,  but 
these  words  did  not  correct,  the  illegal 
charge  already  given.  Indeed,  taking 
the  instruction  that  flight  created  a 
legal  presumption  of  guilt  with  the 
qualifying  words  subsequently  used, 
they  were  both  equivalent  to  saying  to 
the  jury  that  they  were,  in  considering 
the  facts,  to  give  them  the  weight 
which,  as  a  matter  of  law,  the  court 
declared  they  were  entitled  to  have, 
that  is,  as  creating  a  legal  presumption 
so  well  settled  as  to  amount  virtually 
to  a  conclusive  proof  of  guilt." 

[e]  Instruction  Condemned  Which 
Contrasts  Defendant's  Testimony  With 
Circumstance  of  Concealment. — ' '  The 
manner  of  contrasting  the  testimony  ef 
the  accused  with  the  circumstances  con- 
nected with  the  concealment  was  clear- 
ly illegal.  The  language  in  which  this 
was  done  is:  'Bearing  in  mind  that  he 
stands  before  you  as  an  interested  wit- 
ness, while  these  circumstances  are  of 
a  character  that  they  cannot  be  bribed, 
that  cannot  be  dragged  into  perjury, 
they  cannot  be  seduced  by  bribery  into 
perjury,  but  they  stand  as  bloody, 
naked  facts  before  you,  speaking  for 
Joseph  Wilson  and  justice,  in  opposi- 
tion to  and  confronting  this  defendant, 
who  stands  before  you  as  an  interested 
party;  the  party  who  has  in  this  case 
the  largest  interest  a  man  can  have  in 
any  case  upon  earth.'  This  contrast 
thus  made  could  have  conveyed  but  one 
meaning  to  the  jury,  that  is,  a  warn- 
ing that  the  testimony  of  the  accused 
was  to  be  considered  by  them  as  of  lit- 
tle or  no  weight  because  he  could  be 
bribed,  he  could  be  dragged  or  seduced 
into  perjury.  Such  denunciation  of  the 
testimony  of  an  accused  is  without 
legal  warrant.  Allison  v.  United  States, 
160  TJ.  S.  203.  Indeed,  this  instruction, 
besides  giving  rise  to  this   error,  was 


also,  if  possible,  more  markedly  wrong 
from  the  implications  which  it  conveyed 
to  the  jury.  It  substantially  said  to 
them  the  circumstances  as  to  the  kill- 
ing and  concealment  cannot  be  bribed, 
but  the  defendant  can  be  therefore  you 
must  consider  that  these  circumstances 
outweigh  his  testimony,  and  it  is  hence 
your  duty  to  convict  him."  Hickory  v. 
United  States,  160  U.  S-.  408,  424,  16 
Sup.  Gt.  327,  40  L.  ed.  474. 

[d]  An  instruction  that  flight  is  a 
circumstance  which  prima  facie  indi- 
cates guilt  is  not  objectionable  as 
charging  that  it  was  presumptive  evi- 
dence of  guilt.  State  v.  Eichards,  126 
Iowa  497,  102  N.  W.  439.  And  see 
State  V.  Ralston,  139  Iowa  44,  116  N. 
W.  1058;  State  v.  Leonard,  135  Iowa 
371,  112  N.  W.  784;  State  v.  Matheson, 
no  Iowa  440,  103  N.  W.  137,  114  Am. 
St.  Eep.  427,  8  Ann.  Gas.  430;  also  State 
V.  Seymour,  94  Iowa  699,  63  N.  W.  661. 

[e]  The  rule  in  Missouri  (1)  seems 
to  be  peculiar  (State  v.  Kyles,  247  Mo. 
640,  153  S.  W.  1047),  (2)  as  has  been 
pointed  out  by  other  courts.  State  v. 
Poe,  123  Iowa  118,  98  N.  W.  587,  101 
Am.  St.  Eep.  307;  Territory  v.  Lucero,- 
16  N.  M.  652  120  Pac.  304,  39  L.  E. 
A.  (N.  S.)  58  (both  declining  to  fol- 
Isw  it).  (3)  Instructions  to  the  jury 
that  flight  is  presumptive  evidence  of 
guilt  are  sanctioned  by  the  following 
among  many  cases  in  th'at  state:  State 
V.  Lewkowitz  (Mo.),  178  S.  W.  58; 
State  V.  Hunt,  141  Mo.  626,  43  S.  W. 
389;  State  v.  Ma  Foo,  110  Mo.  7,  19  S. 
W.  222,  33  Am.  St.  Eep.  414;  State  v. 
Walker,  98  Mo.  95,  9  S.  W.  646,  11  S. 
W.  1133.  (4)  In  State  v.  Lewkowitz 
(Mo._),  178  S.  W.  58,  it  was  held  that 
the  instruction  was  not  erroneous  be- 
cause it  did  not  require  that  the  evi- 
dence as  to  flight  should  be  considered 
in  connection  with  the  other  facts  and 
circumstances  in  evidence.  (5)  In  State 
V.  Knowles,  185  Mo.  141,  83  S.  W.  1083, 
it  was  held  that  an  instruction  with- 
out those  words  had  that  obvious  mean- 
ing when  read  with  the  other  instruc- 
tions. 

2.  Charge  on  Surrender  After  Flight 
Refused  as  Invading  Province  of  Jury. 
"Flight  is  not  evidence  of  guilt  unless 
the  defendant  fled  from  a  sense  of  guilt. 
And  if  defendant  voluntarily  surrend- 
ered   herself    for    trial,    this    explained 
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escape  from  arrest  by  flight  is  not  proof  of  guilt.*  Care  must  be 
observed  to  instruct  fully  on  defendant's  theory  or  reason  for  his 
flight;*  Of  course,  if  there  be  no  evidence  tending  to  explain  the 
flight,  there  is  no  need  for  additional  instruetions.f 

e.  Burden  of  Proof  Generally.^  —  While  there  are  authorities  to 
the  effect  that  instructions  upon  burden  of  proof  should  not  be  given 
in  civil  eases,'  generally  it  is  proper  for  the  court  to  instruct  the  jury 
upon  whom  the  burden  of  proof  rests,'  and  usually  the  instruction 


away  her  flight,  and  it  will  not  be 
weighed  against  her."  Thomas  v. 
State,  107  Ala.  13,  18  So.  229. 

S.  The  instruction  "was  doubtless 
sound,  but  hardly  vitally  necessary." 
State  V.  Marsee,  93  Kan.  600,  144  Pae. 
833. 

4.  Ala. — Ware  v.  State,  12  Ala.  App. 
101,  67  So.  768.  Mo.— State  v.  Harris, 
232  Mo.  317,  134  S.  W.  535;  State  v. 
Kelley,  187  Mo.  App.  163,  173  S.  W.  22. 
Ore.— State  v.  Hogg,  64  Ore.  57,  129 
Pac.   115,   and   cases  there  cited. 

[a]  Must  Not  Single  Out  Evidence 
in  Doing  So. — Defendant  asked  an  in- 
struction to  the  effect  that  his  drunken- 
ness rebutted  the  presumption  of  guilt 
arising  from  his  flight  and  concealment, 
but  the  court  said:  "It  would  have 
been  error  prejudicial  to  the  accused 
for  the  court  to  instruct  or  intimate 
to  the  jury  a  presumption  of  guilt  arose 
from  the  fact  he  fled  and  concealed 
himself,  it  would  have  been  equally  er- 
roneous to  single  out  or  call  attention 
to  the  particular  facts  mentioned  in  the 
refused  instruction,  as  sufficient  or 
tending  to  rebut  such  presumption." 
Madison  v.  Com.,  13  Ky.  L.  Eep.  313,  17 
S.  W.  164. 

5.  State  V.  Kelley,  187  Mo.  App.  163, 
173  S.  W.  22. 

[a]  State  v.  Deatherage,  35  Wash. 
326,  77  Pac.  504,  wherein  the  court 
said:  "The  contention  that  this  in- 
struction does  not  state  the  law  is  based 
upon  the  proposition,  .  .  .  that  the 
court  should  have  gone  further  and  in- 
formed the  jury  that  the  circumstances 
explaining  or  excusing  flight  should  be 
taken  into  consideration,  and  no  doubt 
the  jury  should'  b©  so  instructed  in 
cases  where  the  evidence  warrants  such 
instruction.  .  .  .  But  in  this  case  there 
were  no  facts  or  circumstances  explain- 
ing or  tending  to  explain  or  excuse,  the 
flight  of  appellant,  and  consequently 
no  countervailing  conditions  for  the 
consideration  of  the  j^ry." 
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6.  As  to  burden  of  proof  generally, 
see  2  Enct.  op  £v.  773  et  seq. 

7.  Mills  V.  Louisville  &  N.  R.  Co., 
116  Ky.  309,  76  S.  W.  29;  Macon  v. 
Paducah  St.  E.  Co.,  110  Ky.  680,  62  S. 
W.  496;  Anderson  v.  Baird,  19  Ky.  L. 
Eep.  444,  40  S.  W.  923,  citing  Eags- 
dale  V.  Ezell,  15  Ky.  L.  Eep.  495;  Mor- 
ris V.  Morton's  Exs.,  14  Ky.  L.  Eep.  360, 
20  S.  W.  287;  Brown's  Admr.  v.  Brown, 
14  Ky.  L.  Eep.  893;  Tabler  v.  Jones,  12 
Ky.  L.  Eep.  189;  Berry  v.  Branham, 
3  Ky.  L.  Eep.  756. 

[a]  "This  court  has  often  con- 
demned instructions  stating  on  whom 
the  burden  of  proof  rested  or  similar 
expressions."  Macon  v.  Paducah  St. 
E.  Co.,  110  Ky.  680,  62  S.  W.  496. 

[b]  It  is  not  reversible  error  so  to 
do,  however.  Mills  v.  Louisville,  etc. 
Ey.  Co.,  116  Ky.  309,  76  S.  W.  29; 
Anderson  v.  Baird,  19  Ky.  L.  Eep.  444, 
40  S.  W.  923. 

8.  ni.— McMahon  v.  Scott,  132  HI. 
App.  582.  Ind. — Leary  v.  Meier,  78  Ind. 
393.  la.— Blotcky  Bros.  v.  Caplan  & 
Nathan,  91  Iowa  352,  59  N.  W.  204, 
proper  to  charge  that  a  party  pleading 
a  material  fact  in  issue  must  prove  it, 
though  there  be  no  dispute,  in  proof, 
about  that  fact.  Neb.— Mclninch  v. 
Evans,  90  Neb.  243,  133  N.  W.  187. 

[a]  A  charge  on  the  burden  of  proof 
is  not  a  charge  on  "the  effect  of  the 
testimony,"  which  the  court  is  pro- 
hibited from  giving  unless  requested. 
Hill's  Admr.  v.  Nichols,  50  Ala.  336. 

[b]  Court  of  its  own  motion  ought 
to  instruct  the  jury  on  the  burden  of 
proof  as  to  affirmative  matter  set  up 
in  the  answer  as  a  defense.  Whipple 
V.  Preece,  18  Utah  454,  56  Pac.  296. 
And  see  Stevens  v.  Stephens,  14  Utah 
255,  47  Pac.  76.  As  to  duty  of  court 
to  instruct  on  own  motion,  see  supra, 
III,  A,  2. 

[c]  "There  might  be  a  state  of 
facts  that  would  render  a  charge  upon 
the  burden  of  proof  misleading,  and 
therefore  improper  to  be  given,  but  the 
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should  be  given  if  requested,  both  in  criminal^  and  civil  cases,*"  It 
is  not  error,  however,  to  fail  to  charge  on  the  burden  of  proof  when 
no  request  has  been  made  therefor,**  or  the  request  has  not  been  made 


mere  fact  that  the  evidence  ...  is 
conflicting  does  not  make  it  improper." 
Chittim  V.  Martinez,  94  Tex.  141,  58 
S.  -W.  948,  affirming  60  S.  W.  258. 

[d]  A  charge  does  not  place  the 
burden  of  proof  upon  either  party, 
where  it  simply  instructs  the  jury  to 
determine  issues  from  the  preponder- 
ance o£  the  evidence.  Kerr  v.  Blair,  47 
Tex.  Civ.  App.  406,  412,  105  S.  W.  548. 

9.  Cal.— People  v.  Cohn,  76  Gal.  386, 
18  Pae.  410.  Ind.— Snyder  v.  State,  59 
Ind.  105,.  Tex. — Leasing  v.  State  (Tex. 
Crim.),  45  S.  W.  572;  Phillips  v.  State, 
26  Tex.  App.  228,  9  S.  W.  557,  8  Am. 
St.  Eep.  471,  following  Black  v.  State, 
1  Tex.  App.  368. 

[a]  Approved  forms  in  criminal 
cases  may  be  found  in  the  following: 
Ill.-nSouth  V.  People,  98  111.  261.  Ind. 
Cook  V.  State,  169  Ind.  430,  82  N.  E. 
1047;  Smith  v.  State,  165  Ind.  180,  74 
N.  E.  983;  Turner  v.  State,  102  Ind. 
425,  1  N.  E.  869.  la.— State  v.  Novak, 
109  Iowa  717,  79  N.  W.  465.  Tex.— Car- 
ver V.  State  (Tex.  Crim.),  148  S.  W. 
746. 

10.  Ala. — ^Alabama  Fertilizer  Co.  v. 
Eeynolds,  79  Ala.  497.  Ind.— Todd  v. 
Banner,  17  Ind.  App.  368,  46  N.  E. 
829.  Mo. — ^Berger  v.  St.  Louis  Storage 
&  Com.  Co.,  136  Mo.  App.  36,  116  S.  W. 
444.  N.  T.— ^McCormick  v.  New  York, 
162  App.  Div.  539,  147  N.  T.  Supp.  917. 
Tex. — Texas  Baptist  TJniv.  v.  Patton 
(Tex.  Civ.  App.),  145  S.  W.  1063;  West- 
ern Union  Tel.  Co.  v.  McConnico,  27 
Tex.  Civ.  App.  610,  66  S.  W.  592.  Utah, 
See  Whipple  v.  Preece,  18  Utah  454,  56 
Pac.  296. 

[a]  Jurors  usually  understand  the 
burden  to  be  on  plaintiff  and  it  is  gen- 
erally important  that  they  be  instructed 
when  and  under  what  circumstances  the 
burden  shifts  to  the  defendant.  Stev- 
ens V.  Pendleton,  94  Mich.  405,  53  N. 
W.  1108. 

[b]  In  a  negligence  case  reversal 
was  had  for  failure  to  charge  generally, 
on  defendant's  request,  that  the  burden 
of  proof  was-  on  plaintiff,  though  the 
court  had  not  charged  generally  on 
negligence  and  had  submitted  the  ques- 
tions involved  in  the  case  specially. 
M'Cormick  v.  New  York,  162  App.  Div. 
539,  147  N.  T.  Supp.  917. 


[c]  I!ven  if  a  case  is  submitted 
upon  special  issues,  the  court,  if  re- 
quested, should  charge  the  jury  with 
reference  to  the  rules  of  law  appli- 
cable to  such  issues,  including  a  charge 
on  the  burden  of  proof.  Sanger  v. 
First  Nat.  Bank  (Tex.  Civ.  App.),  170 
8.  W.  1087. 

[d]  Where  the  law  imposes  on  de- 
fendant the  burden  of  proving  a  ma- 
terial fact  on  which  he  relies,  the  plain- 
tiff is  entitled  to  an  instruction  so  ad- 
vising the  jury.  Mclninch  v.  Evans, 
90  Neb.  243,  133  N.  W.  187. 

[e]  Approved  forms  in  civil  cases 
may  be  found  in  the  following:  U.  S. 
Lindblom  v.  Fallett,  145  Fed.  805,  76 
0.  C.  A.  369.  m.— Home  v.  Walton,  117 
111.  130,  141,  7  N.  E.  100,  103.  Ind. 
Pittsburg,  etc.  Ey.  Co.  v.  Burton,  139 
Ind.  357,  37  N.  E.  150,  38  N.  E.  594. 
Mo. — Kirchner  v.  Collins,  152  Mo.  394, 
53  S.  W.  1081.  Tex.— Missouri,  etc.  E. 
Co.  V.  Coker  (Tex.  Civ.  App.),  143  S. 
W.  218.  Wash. — Poster  v.  Pacific  Clip- 
per Line,  30  Wash.  515,  71  Pac.  48. 

11.  CaL— Wyatt  v.  Pacific  Elec.  Ey. 
Co.,  156  Cal.  170,  103  Pac.  892.  Conn. 
Miles  V.  Strong,  68  Conn.  273,  36  Atl. 
55.  Ga.— Small  v.  Williams,  87  Ga.  681, 
13  S.  E.  589;  Whittle  v.  Central,  etc. 
E.,Co.,  11  Ga.  App.  257,  74  S.  E.  1100. 
lU.— Drury  v.  Connell,  177  111.  43,  52 
N.  E.  368.  la. — Martin  «.  Davis,  76 
Iowa  762,  40  N.  W.  712.  See  Little  v. 
Iowa  State  Traveling  Men's  Assn.,  154 
Iowa  440,  134  N.  W.  1087.  Mass.— See 
Williams  v.  Inhab.  of  Winthrop,  213 
Mass.  581,  100  N.  E.  1101.  Mich. 
Beath  v.  Chapoton,  124  Mich.  508,  83  N. 
W.  281;  In  re  Bromley's  Estate,  113 
Mich.  53,  71  N.  W.  523.  Mo.— Bank  of 
Darlington  v.  Powers,  102  Mo.  App. 
415,  76  S.  W.  732;  McKinney  v.  Guh- 
man,  38  Mo.  App.  344.  N.  H.— Conway 
V.  Jefferson,  46  N.  H.  521.  N.  Y. 
Schaetele  v.  Bristor,  148  App.  Div.  843, 
133  N.  Y.  Supp.  506.  S.  D.— Prye  v. 
Ferguson,  6  S.  D.  392,  61  N.  W.  161. 
Tex.— Gulf,  etc.  E.  Co.  v.  McOarty,  82 
Tex.  608,  18  S.  W.  716;  Kansas  City, 
etc.  Ey.  Co.  v.  Worsham  (Tex.  Civ. 
App.),  149  S.  W.  755;  Texas  Baptist 
Univ.  V.  Patton  (Tex.  Civ.  App.),  145 
S.  W.  1063;  Louisiana  &  Texas  Lumb. 
Co.  V.  Dupuy,  52  Tex,  Civ.  App.  46,  113 
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in  time.^^  Nor  is  the  neglect  or  refusal  to  give  an  instruction  on  the 
burden  of  proof  always  error,  although  an  instruction  thereon  be 
requested.^^ 

So  also  requested  instructions  as  to  burden  of  proof  follow  the  gen- 
eral rule  that  instructions  need  not  be  given  if  they  have  been  sub- 


S.  W.  973;  Tecker  v.  San  Antonio  Trac- 
tion Co.,  33  Tex.  Civ.  App.  239,  76  S. 
W.  780.  See  Wichita  Land  &  Cattle 
Co.  V.  State,  80  Tex.  684,  16  S.  W.  649 
(instruction  given  on  burden  of  proof 
held  sufficient  in  absence  of  request  for 
more  specific  one);  McKee  v.  Garner 
(Tex.  Civ.  App.),  168  S.  W.  1031.  Wis. 
Coppins  V.  Jefferson,  126  Wis.  578,  105 
N.  W.  1078. 

[a]  One  cannot  complain  of  the 
failure  to  charge  as  to  the  shifting  of 
the  burden  in  the  absence  of  a  specific 
request.  Moore  v.  Greenville  Traction 
Co.,  94  S.  C.  249,  77  S.  E.  928. 

[b]  Failure  to  charge  that  the 
hurden  was  on  the  plaintiff  to  prove 
the  material  allegations  in  his  com- 
plaint not  error,  where  no  request 
therefor.  Kansas  City,  etc.  By.  Co.  v. 
Worsham  (Tex.  Civ.  App.),  149  S.  W. 
755;  Texas  Baptist  TJniv.  v.  Patton 
(Tex.  Civ.  App.),  145  S.  W.  1063. 

As  to  necessity  for  reciaest  generally, 
see  supra,  III,  A. 

12.  Phillips'  Case,  132  Mass.  233. 
As  to  time  for  making  request,  see 

supra,  III,  B. 

13.  See  infra,  this  note. 

,  [a]  "While  it  is  a  rule  of  law,  as 
well  as  of  logic,  that  the  burden  is  on 
the  party  holding  the  afSrmative  of  an 
issue,  it  is  not  believed  to  be  neces- 
sary to  give  it  in  charge  to  a  jury  in 
every  case."  Blum  v.  Strong,  71  Tex. 
321,  6  S.  W.  167. 

[b]  The  propriety  of  doing  so  de- 
pends on  the  state  of  the  evidence. 
Texas,  etc.  E.  'Co.  v.  Syfan  (Tex.  Civ. 
App.),  43  S.  W.  551,  affirmed,  91  Tex. 
562,  44  S.  W.  1064.  "Here  there  was 
conflicting  evidence  as  to  the  fact  in 
question,  and,  if  the  jury  believed 
plaintiff's  witnesses,  the  plaintiff  had 
discharged  his  burden.  The  question 
was  one  as  to  the  credibility  of  wit- 
nesses, simply,  and  as  to  that  the  court 
instructed." 

[c]  "It  is  not  always  necessary, 
even  when  requested,  to  instruct  the 
jury  as  to  the  burden  of  proof.  It  is 
often,  as  in  this  case,  only  a  question 
of  the  weight  of  evidence."  Houston, 
etc.   Ky.   Co.  v.  Dotson,   15  Tex.  Civ. 
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App.  73,  80,  38  S.  W.  642,  afft/rmed,  93 
Tex.  686. 

[d]  ^ Where  the  evidence  was  prac- 
tically uncontradicted,  a  charge  as  to 
the  burden  of  proof  was  properly  re- 
jected. Milmo  Nat.  Bank  v.  Convery 
(Tex.  Civ.  App.),  49  S.  W.  926. 

[e]  Where  the  defendant  offers  no 
evidence  in  opposition  to  the  plaintiff's 
claim,  the  refusal  of  an  instruction  that 
the  burden  of  proof  is  on  the  plaintiff 
is  harmless  error.  Eyan  13.  McGin,  168 
111.  App.  415. 

[f]  In  Poos  V.  Sabin,  84  111.  564, 
"the  court  refused  to  instruct  the  jury 
that  the  note  offered  in  evidence  makes 
out  a  prima  facie  case  for  the  plain- 
tiffs, and  the  burden  of  proof -is  on  the 
defendant  to  show  that  the  considera- 
tion of  the  note  had  failed,  and  this 
ruling  is  relied  upon  as  error."  The 
court  said:  "Its  refusal  could  not 
prejudice  the  plaintiffs.  There  was  no 
controversy  in  regard  to  what  the  note 
in  suit  was  given  for,  and  the  whole 
testimony  in  reference  to  the  note  and 
contract  for  delivery  of  the  cattle  was 
before  the  jury.  They,  no  doubt,  fully 
understood,  without  being  told  by  an 
instruction,  that  the  burden  to  estab- 
lish the  defense  to  the  action  rested 
upon  the  defense." 

[g]  The  refusal  of  an  instruction 
containing  .  the  words  '  'burden  of 
proof"  unexplained  does  not  constitute 
reversible  error.  Berger  v.  St.  Louis 
Storage  &  Com.  Co.,  136  Mo.  App.  36, 
116  S.  W.  444.  See  Prince  &  Co.  v.  St. 
Louis  Cotton  Compress  Co.,  112  Mo. 
App.  49,  66,  86  S.  W.  873;  Hill  v.  Scott, 
38  Mo.  App.  370,  376;  Fletcher  v.  Mil- 
burn  Mfg.  Co.,  35  Mo.  App.  321,  329. 
As  to  defining  words  and  terms  gener- 
ally see  supra,  VI,  G. 

[h]  Where  both  parties  introduce 
evidence  sufficient,  if  true,  to  discharge 
any  burden  cast  upon  them  by  the  law, 
there  is  no  impropriety  in  refusing  an 
instruction  on  the  burden  of  proof. 
Western  Union  Tel.  Co.  v.  Bennett,  1 
Tex.  Civ.  App.  558,  21  S.  W.  699,  the 
issues  then  resolve  themselves  into 
questions  as  to  the  weight  of  evidence 
I  and!^  credibility  of  witnesses.    See  aJso 
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stantially  given  in  another  form.^*  And  the  rule  as  to  burden  of  proof 
need  not  be  repeated  in  each  paragraph,^^  nor  given  in  any  particular 
way,  if  the  law  be  properly  stated.^® 

An  instruction  on  reasonable  doubt  has  been  held  to  obviate  the 
necessity  of  charging  on  the  burden  of  proof, ^'  but  where  the  court 
has  so  charged  in  a  criminal  ease  as  to  impress  upon  the  jury  that 
the  burden  of  proof  had  shifted  to  defendant,  a  general  charge  on 
reasonable  doubt  will  not  cure  the  error.^^  If  the  evidence  conclusively 
proves  certain  facts  it  may  not  be  necessary  to  charge  on  whom  the 
burden  originally  rested.^® 

In  giving  instructions  on  the  burden  of  proof  care  must  of  course 
be  taken  not  to  confuse  the  rules  applicable  to  criminal  and  civil 
cases.^°    Care  should  also  be  taken  that  the  instructions  do  not  violate 


Walker  v.  Diekey,  44  Tex.  Civ.  App. 
110,  98  S.  W.  658;  Houston  &  .T.  0.  E. 
Co.  V.  Patterson,  20  Tex.  Civ.  App.  255, 
48  S.  W.  747. 

[i]  Where  there  was  no  defect  in 
the  proof  of  plaintiff,  and  nothing  in 
the  case  calling  for  a  charge  upon  the 
burden  of  proof  as  to  the  negligence 
of  the  defendant,  the  issues  upon  the 
facts  being  clearly  submitted  to  the 
jury,  it  would  have  been  improper  to 
charge  that  the  burden  of  proof  was 
upon  the  plaintiff  to  establish  negli- 
gence. Taylor,  B.  &  H.  Ey.  Co.  v.  Tay- 
lor, 79  Tex.  104,  14  S.  W.  918,  23  Am. 
St.  Eep.  316. 

[j]  Where  the  burden  of  proof  Is 
conceded  to  be  on  a  given  party  and 
this  is  taken  for  granted  by  the  court 
in  its  entire  charge,  it  is  not  error  that 
the  court  failed  to  expressly  state  the 
burden  to  be  on  such  party.  Dillard 
Bros.  V.  Louisville,  etc.  E.  Co.,  2  Lea 
(Tenn.)  288. 

[k]  Where  the  issues  are  clearly  de- 
fined and  the  charge  is  also  clear  upon 
what  facts,  if  found,  the  respective 
parties  are  entitled  and  to  what  extent, 
and  that  the  findings  are  to  be  based 
upon  a  preponderance  of  the  evidence 
the  jury  believed  to  be  true,  the  omis- 
sion to  charge  upon  the  burden  of  proof 
is  not  error.  City  of  Victoria  v.  Vic- 
toria County  (Tex.  Civ.  App.),  115  S. 
W.  67.  See  also  Houston  &  T.  C.  E. 
Co.  V.  Dotson,  15  Tex.  Civ.  App.  73,  38 
S.  W.  642,  a^rmed,  93  Tex.  686. 

14.     State  V.  McDonald,  65  Me.  465. 

[a]  Having  charged  that  the  jury 
are  to  decide  all  issues  "by  a  prepond- 
erance of  the  evidence"  nothing  fur- 
ther is  required.  Houston  &  T.  C.  E. 
Co.  V.  Dotson,  15  Tex.  Civ.  App.  73,  38 
S.  W.   642.     See  also   Little   v.  Iowa 


State  Traveling  Men's  Assn.,  154  Iowa 
440,  134  N.  W.  1087. 

As  to  refusal  of  request  generally 
because  covered  by  other  instructions, 
see  supra,  III,  E,  4. 

15.  "It  was  unnecessary  and  per- 
haps injurious  to  appellant,  for  the  law 
in  regard  to  the  burdeij  of  proof  and 
preponderance  of  evidence  to  be  re- 
peated not  only  once  but  twice  in  the 
second  clause  of  the  requested  charge, 
when  the  law  on  that  subject  had  been 
fully  set  out  in  the  charge  of  the 
court."  Maibaum  v.  Bee  Candy  Mfg. 
Co.  (Tex.  Civ.  App.),  145  S.  W.  313. 

16.  The  judge  is  not  bound  to  use 
the  figure  of  balances.  Having  charged 
that  plaintiff  is  bound  to  prove  his  case 
by  a  preponderance  of  testimony,  he 
has  declared  the  law.  Moore  v.  Marion 
Cotton  Oil  Co.,  100  S.  C.  499,  85  S.  E. 
52. 

As  to  language,  style  and  arrange- 
ment generally,  see  supra,  VI,  ¥. 

17.  Glascow  V.  State,  50  Tex.  Crim. 
635,  100  S.  W.  933;  Huggins  v.  State,  42 
Tex.  Grim.  364,  60  S.  W.  52,  following 
Lewis  V.  State  (Tex.  Crim.),  59  S.  W. 
886;  Day  v.  State,  21  Tex.  App.  213,  17 
S.  W.  262. 

As  to  Instruction  on  reasonable  doubt 
generally,  see  infra,  VI,  H,  4,  f. 

As  to  Instruction  on  reasonable  doubt 
as  substitute  for  instruction  on  pre- 
sumption of  innocence,  see  supra,  VI, 
H,  4,  c,   (II). 

18.  Meldrum  v.  State  (Wyo.),  146 
Pac.  596. 

19.  In  re  Tetter's  Estate,  55  Minn. 
452,  57  N.  W.  147. 

20.  In  a  criminal  case  it  is  error  to 
give  an  instruction  on  burden  of  proof 
applicable  only  to  civil  cases.    State  v. 
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any  of  the  general  rules  hereinbefore  discussed  governing  instructions,^^ 
f.    Reasonable    Douht.^^  —  (I.)    Right  or  I>uty  To  Instnict.23 — The 
general  rule  undoubtedly  is  that  the  defendant  is  entitled  to  an  in- 
struction that  the  state  must  show  every  element  of  the  crime  beyond 
a  reasonable  doubt.^*     Instructions  thereon  should  be  given^^  on  re- 


Hollingsworth,  156  Mo.  178,  56  S.  W. 
1087. 

21.  ShovUd  Not  Be  Misleading. — An 

instruction  which  puts  upon  a  party  the 
burden  of  establishing  an  admitted  fact 
is  calculated  to  mislead  the  jury  and 
should  not  be  given.  Phoenix  Ins.  Co. 
V.  Gray,  107  Ga.  110,  32  S.  E.  948. 

[a]  ShotQd  Not  Be  Contradictory, 
Grogitzki  v.  Detroit  Ambulance  Co. 
(Mich.),  152  N.  W.  923. 

22.  As  to,  generally,  see  10  Enct. 
OF  Ev.  625  et  seq. 

23.  In  homicide  case,  see  11  Stand- 
AED  Proc.  622  et  seq. 

24.  Ala. — Davis  v.  State,  7  Ala. 
App.  122,  61  So.  483,  foUowirig  Gainey 
V.  State,  141  Ala.  72,  37  So.  355;  Whit- 
aker  v.  State,  106  Ala.  30,' 17  So.  456. 
See  also  Elmore  v.  State,  92  Ala.  51,  9 
So.  600.  Cal.— People  v.  Cohn,  76  Cal. 
386,  18  Pac.  410.  Fla. — Beeves  v.  State, 
29  Fla.  527,  10  So.  901.  la.— State  v. 
Matheson,  142  Iowa  414,  120  N.  W. 
1036,  134  Am.  St.  Rep.  426.  Mo.— State 
V.  Douglas,  258  Mo.  281,  290,  167  S.  W. 
552;  State  v.  Pannon,  158  Mo.  149,  59 
S.  W.  75,  following  State  v.  Clark,  147 
Mo.  20,  47  S.  W.  886;  State  v.  Gullette, 
121  Mo.  447,  26  S.  W.  354. 

And  see  generally  the  cases  through- 
out this  section. 

[a]  It  is  always  proper  to  call  the 
jury's  attention  to  their  duty  regard- 
ing reasonable  doubt.  Wimberly  v. 
State,  12  Ga.  App.  540,  77  S.  E.  879. 

[b]  "The  doctrine  that  a  defend- 
ant is  entitled  to  an  instruction  direct- 
ing the  jury  that  unless  his  guilt  is 
proven  beyond  a  reasonable  doubt  the 
jury  shall  give  him  the  benefit  of  such 
doubt  and  acquit  him,  is  so  interwoven 
in  our  jurisprudence  that  it  has  be- 
come an  essential  element  of  law  in 
every  criminal  case.  The  defendant  is 
just  as  much  entitled  to  this  instruc- 
tion as  he  is  to  a  trial  by  jury;  for  if 
the  court  may  direct  a  jury  to  convict 
a  defendant,  then  the  constitutional 
right  to  a  trial  by  jury  would  amount 
to  little  or  nothing."  State  v.  Doug- 
las, 258  Mo.  281,  290,  167  S.  W.  552. 

[c]  The    CaUfomia    code    provides 
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that  "on  all  proper  occasions"  the 
jury  are  to  be  instructed:  "That  iu 
criminal  cases  guilt  must  be  established 
beyond  a  reasonable  doubt"  Code  Civ. 
Proc,  §2061,  subdiv.  5.  See  also  Peo- 
ple V.  Brittan,  118  Cal.  409,  50  Pae. 
664. 

[d]  When  Unnecessary. — ^Where  an 
instruction  asserts  a  correct  legal  pro- 
position and  states  facts  on  which 
guilt  depends,  hypothesized  as  abso- 
lutely true,  and  beyond  all  reasonable 
doubt,  it  is  not  error  to  fail  to  instruct 
that  the  jury  must  believe  the  facts 
hypothesized  beyond  reasonable  doubt. 
Clark  V.  State,  105  Ala.  91,  17  So.  37, 
distinguishing  the  charge  in  Pierson  v. 
State,  99  Ala.  148,  13  So.  550,  and  other 
like  charges  where  it  has  been  held 
that  when  the  court  charges,  "if  the 
jury  believe  from  the  evidence,"  cer- 
tain facts  hypothetically  stated,  omit- 
ting the  expression,  "beyond  reason- 
able doubt, ' '  or  other  equivalent  words, 
it  is  reversible  error. 

[e]  Where  there  is  a  plain  conflict 
of  testimony  and  one  side  or  the  other 
must  be  believed  without  qualification, 
there  is  no  room  for  a  "reasonable 
doubt"  and  an  error  in  defining  it  to 
the  jury  is  immaterial.  People  v.  Mar- 
ble, 38  Mich.  117. 

25.  See  the  following:  Ala.— Camp- 
bell V.  State,  170  Ala.  55,  54  So,  107; 
Huekabee  v.  State,  168  Ala.  27,  53  So. 
251;  Bailey  •».  State,  168  Ala.  4,  53  So. 
296,  390;  Davidson  v.  State,  167  Ala. 
68,  52  So.  751;  White  v.  Annistoii,  161 
Ala.  662,  49  So.  1030;  Welch  v.  State, 
156  Ala.  112,  46  So.  856;  Griffin  v.  State, 
150  Ala.  49,  43  So.  197;  Walker  v.  State, 
117  Ala.  42,  23  So.  149;  Compton  ». 
State,  110  Ala.  24,  20  So.  119;  Carter 
V.  State,  103  Ala.  93,  15.  So.  893;  For- 
ney V.  State,  98  Ala.  19,  13  So.  540; 
Kurd  V.  State,  94  Ala.  100,  10  So.  528; 
Elmore  ■».  State,  92  Ala.  51,  9  So.  600; 
Davis  V.  State,  7  Ala.  App.  122,  61  So. 
483;  Parker  V.  State,  5  Ala.  App.  64, 
59  So.  518.  Cal.— People  v.  Cohn,  76 
Cal.  386,  18  Pac.  410.  Fla.— Beeves  ». 
State,  29  Fla.  527,  10  So.  901.  Ga. 
Dunn  V.  State,  16  Ga.  App.  9,  84  S.  E. 
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quest,  and  in  some  jurisdictions  even  without  a  request  therefor,^^ 
though  a  distinction  is  sometimes  made  in  this  respect  between  felony 
and  misdemeanor  cases. ^'  Clearly  on  principle  one  not  satisfied  with 
the  form  of  the  instruction  as  given  must  request  further  instructions.^* 
Though  it  has  been  held  that  merely  defining  at  the  state's  request 
does  not  cure  the  error  in  refusing  to  give  at  defendant's  request,  be- 
cause that  gives  too  great  prominence  to  the  state's  case,^^  neverthe- 
less the  usual  rule  applies  that  the  instruction  need  not  be  given'"  where 


488;  Cooper  v.  State,  2  Ga.  App.  730, 
59  S.  E.  20.  lU.— Poglia  v.  People,  229 
111.  286,  82  N.  E.  262.  Miss.— Ammons 
V.  State,  89  Miss.  369,  42  So.  165;  Mc- 
Vay  V.  State,  26  So.  947.  Mo.— State 
V.  Fannon,  158  Mo.  149,  59  S.  W.  75; 
State  V.  Gonce,  79  Mo.  600.  N.  J. — State 
V.  Ackerman,  62  N.  J.  L.  456,  41  Atl. 
697.  Wis.— Duthey  v.  State,  131  Wis. 
178,  111  N.  W.  222,  10  L.  E.  A.  (N.  S.) 
1032;  Lipscomb  v.  State,  130  Wis.  238, 
109  N.  W.  986. 

[a]  In  State  v.  Gonce,  79  Mo.  600, 
Ewing,  C,  said:  "That  part  of  the 
instruction  as  to  a  reasonable  doubt  is 
usually  asked  and  given  on  the  part 
of  the  state.  .  .  .  Even  though  it  may 
appear  to  the  court  there  can  be  no 
grounds  for  a  reasonable  doubt,  yet  the 
accused  must  have  the  opinion  of  the 
triers  of  the  fact  upon  that  question. 
This  instruction  should  have  been  given 
for  the  defendant,  and  the  court. com- 
mitted error  in  refusing -it. " 

[b]  If  the  omission  be  thought  to 
be  inadvertent  and  was  not  called  to 
the  court's  attention  it  will  usually  be 
deemed  not  ground  for  reversal,  but 
otherwise  it  is.  Duthey  v.  State,  131 
Wis.  178,  111  N.  W.  222,  10  L.  E.  A. 
(N.  S.)  1032. 

[e]  Though  an  incorrect  reciuest  has 
been  made  it  is  the  duty  of  the  court 
to  instruct.  Bruce  v.  State,  .71  Ark. 
475,  75  S.  W.  1080;  Madden  v.  State, 
67  Ga.  151. 

[d]  Where  the  facts  necessary  to 
constitute  the  offense  charged  in  the 
indictment  were  conceded  by  the  de- 
fendant and  there  was  no  dispute  of 
fact  on  any  point  material  to  the  is- 
sue, there  was  no  need  to  apply  the 
rule  of  reasonable  doubt,  and  under 
such  circumstances  the  failure  of  the 
court  upon  request  to  charge  such  rule 
is  not  error.  State  v.  Seifert,  85  N.  J. 
L.  104,  88  Atl.  947.  See  also  State  v. 
Ackerman,  62  N.  J.  L.  456,  41  Atl.  697. 

[e]  The  same  is  true  where  the 
facts  are  clearly  proved.    Pilkinton  v. 


State,  19  Tex.  214.  And  see  People 
V.  Dole,  122  Cal.  486,  55  Pac.  581,  68 
Am.  St.  Eep.  50. 

26.  Ga. — Richardson  v.  State,  70  Ga. 
825,  reviewing  the  Georgia  cases.  la. 
State  V.  McCarty,  73  Iowa  51,  34  N.  W. 
606;  State  v.  Wood,  46  Iowa  116.  Mo. 
State  V.  Douglas,  258  Mo.  281,  167  S. 
W.  552,  following  State  v.  Weinberg, 
245  Mo.  564,  150  S.  W.  1069,  1072  and 
holding  it  reversible  error  to  fail  to 
give  an.  unequivocal  instruction  on 
reasonable  doubt,  though  no  request 
was  made  therefor  orally  or  in  writing 
and  though  the  state  claimed  the  doc- 
trine had  been  sufficiently  enunciated 
in  connection  with  an  instruction  on 
good  character,  of  which  defendant 
had  asked  no  modification. 

[a]  But  in  Mabry  v.  State,  80  Ark. 
345,  97  S.  W.  285,  it  was  held  that  it  is 
unnecessary  to  charge  on  reasonable 
doubt  in  the  absence  of  a  request  to  do 
so. 

27.  In  Texas,  (1)  instructions  on 
reasonable  doubt  must  be  charged  in 
every  felony  case,  whether  asked  or 
not  (Thomas  v.  State,  40  Tex.  36;  Frye 
V.  State,  7  Tex.  App.  94;  Hutto  v.  State, 
7  Tex.  App.  44;  Treadway  v.  State,  1 
Tex.  App.  668);  (2)  and  in  misde- 
meanor cases,  whenever  asked  (Alonzo 
V.  State,  15  Tex.  App.  378,  49  Am.  Eep. 
207;  May  v.  State,  6  Tex.  App.  191; 
Treadway  v.  State,  1  Tex.  App.  668), 
(3)  but  not  otherwise.  Burgess  v. 
State   (Tex.  Grim.),  42  S.  W.  562. 

28.  Inklebarger  v.  State,  8  Okla. 
Grim.  316,  127  Pac.  707. 

[a]  Where  defendant  is  not  satisfied 
with  the  charge  on  reasonable  doubt  as 
applied  to  his  res  gestae  statements, 
he  must  ask  for  further  instructions. 
Powdrill  V.  State  (Tex.  Crim.),  155  S. 
W.   231. 

29.  State  v.  Fannon,  158  Mo.  149,  59 
S.  W.  75. 

30.  See  the  following:  Ala.— Du 
Bose  V.  State,  148  Ala.  560,  42  So.  862. 
Ark. — ^Larimore  v.  State,  84  Ark.  606, 
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it  is  given  in  another  form,  and,  it  is  not  necessary  to  repeat  the  rule 
in  every  instruction.^^ 

A  mere  general  instruction  on  the  presumption  of  innocence  is  not 
a  substitute  for  an  instruction  on  reasonable  doubt.'' 


107  S.  W.  165.  Cal.— People  v.  Weber, 
149  Cal.  325,  86  Pae.  671;  People  v. 
Clark,  145  Cal.  727,  79  Pac.  434;  People 
V.  Cowgill,  93  Cal.  596,  29  Pac.  228; 
People  V.  Scott,  24  Cal.  App.  440,  141 
Pac.  945.  Ga.— Vann  v.  State,  83  Ga. 
44,  9  S.  E.  945;  Cartledge  v.  State,  15 
Ga.  App.  396,  83  S.  E.  430.  la.— State 
V.  Miller,  53  Iowa  154,  4  N.  W.  900. 
Mo.— Gardiner  v.  State,  14  Mo.  97. 
N.  J.— Brown  v.  State,  62  N.  J.  L.  666, 
42  Atl.  811.  N.  Y.— People  v.  Tobin, 
176  N.  Y.  278,  68  N.  E.  359.  Okla. 
Plohr  V.  Territory,  ,14  Okla.  477,  78  Pae. 
565.  Ore. — State  v.  Eoberts,  15  Ore. 
187,  13  Pao.  896;  State  v.  Anderson,  10 
Ore.  448.  Tex.— Clark  v.  State  (Tex. 
Crim.),  100  S.  W.  155;  Jolinson  v.  State 
(Tex.  Crim.),  95  S.  W.  1062;  White  v. 
State,  11  Tex.  769.  "Wis.— Steward  v. 
State,  124  Wis.  623,  102  N.  W.  1079; 
Loose  V.  State,  120  Wis.  115,  97  N.  W. 
526. 

[a]  The  court  having  instructed  the 
jury  that  they  should  acquit  the  accused 
unless  satisfied  of  his  guilt  from  the 
evidence  beyond  every  reasonable 
doubt,  is  not  required,  whethpr  re- 
quested or  not,  to  give  further  instruc- 
tions on  the  same  subject.  Loose  v. 
State,  120  Wis.  115,  97  N.  W.  526. 

[b]  "The  instructions  of  the  court 
upon  the  law  of  reasonable  doubt  were 
correct.  It  was  no  part  of  the  duty 
of  the  court  to  put  this  familiar  propo- 
sition into  all  the  varieties  of  form  of 
which  it  is  susceptible  or  which  parties 
might  regard  desirable."  State  ■». 
Cameron,  40  Vt.  555,  564. 

As  to  refusal  of  request  generally 
because  covered  by  other  instructions, 
see  supra,  III,  E,  4. 

31.  See  the  following:  Cal. — People 
V.  Waysman,  1  Cal.  App.  246,  81  Pac. 
1087;  People  v.  McEoberts,  1  Cal.  App. 
25,  81  Pac.  734.  Ga. — Fargerson  v.  State, 
128  Ga.  27,  57  S.  E.  101;  Davis  v.  State, 
125  Ga.  299,  54  S.  B.  126;  Bowen  v. 
State,  16  Ga.  App.  179,  84  S.  E.  793. 
111.— Steiner  v.  People,  187  111.  244,  58 
N.  E.  383,  quoting  and  'following  Peri  v. 
People,  65  111.  17;  Kennedy  v.  People, 
40  ni.  488.  Ind.— McCulley  v.  State,  62 
Ind.  428.  la. — State  v.  Crouch,  130  Iowa 
478,   107   N.   W.   173.     Ky.— Powers  v. 
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Com.,  22  Ky.  L.  Eep.  1087,  61  S.  W. 
735;  McClernand  v  Com.,  11  Ky.  L. 
Eep.  301,  12  S.  W.  148.  Mo.— State  v. 
Wright,  141  Mo.  333,  42  S.  W.  934.  KT.  M. 
Territory  v.  Price,  14  N.  M.  262,  91 
Pac.  733.  N.  C— State  v.  Brewer,  98 
N.  C.  607,  3  S.  E.  819.  S.  D.— See  State 
V.  Vincent,  16  S.  D.  62,  91  N.  W.  347. 
Tex. — James  v.  State  (Tex.  Crim.),  167 
S.  W.  727;  Condron  v.  State  (Tex. 
Crim.),  155  S.  W.  253;  Edens  v.  State, 
41  Tex.  Crim.  522,  55  S.  W.  815. 

[a]  In  State  v.  Ballew,  26  S.  D. 
494,  128  N.  W.  716,  it  was  claimed  that 
the  last  charge  given  by  the  court,  "if 
you  believe  from  the  evidence  in  this 
case,  or  from  the  lack  of  evidence  in 
this  case,  that  the  defendant  is  inno- 
cent, it  is  equally  your  duty  to  say  so 
by  your  verdict,"  being  practically  the 
last  words  to  the  jury,  lead  the  minds 
of  the  jury  away  from  the  rules  con- 
cerning reasonable  doubt,  and  the  pre- 
sumption of  innocence.  But  the  su- 
preme court  said  that  the  trial  court 
having,  in  other  parts  of  the  charge, 
fully,  fairly,  and  impartially  charged 
on  reasonable  doubt,  there  was  no  error 
in  omitting  that  qualification  to  thiS 
part  of  the  charge. 

[b]  Having  given  general  charges 
on  reasonable  doubt,  and  on  circum- 
stantial evidence,  it  was  not  necessary 
to  apply  the  doctrine  of  reasonable 
doubt  to  each  fact  in  the  chain  of  cir- 
cumstances. Mason  v.  State  (Tex. 
■Crim.),  168  S.  W.  115. 

[el  Where  an  instruction  is  merely 
defining  a  crime  and  setting  out  its 
elements,  reasonable  doubt  need  not  be 
touched  upon  therein.  State  v.  Sparks 
(Iowa),  149  N.  W.  871. 

[d]  Where  the  court  fully  and  prop- 
erly instructs  the  jury  as  to  the  doe- 
trine  of  reasonable  doubt,  it  is  not  nec- 
essary that  an'  instruction  as  to  rea- 
sonable doubt  be  repeated  in  connec- 
tion with  the  instructions  as  to  each 
element  constituting  the  offense,  or  in 
connection  with  each  theory  of  the  state 
or  of  the  accused,  or  in  connection  with 
each  salient  fact  in  evidence.  Bowen 
V.  State,  16  Ga.  App.  179,  84  S.  E.  793. 

32.    Dutley  v.  State,   131  Wis.  178, 
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It  has  been  held  error  to  refer  to  reasonable  doubt  in  a  civil  ease.-" 
(II.)  Sufficiency  Generally.s*  — The  instruction  on  the  subject  of 
reasonable  doubt  should  be  clear  and  coneise,^^  Care  must  be  observed 
that  it  be  so  worded  that  the  reasonable  doubt  is  placed  clearly  in 
favor  of  and  not  against  the  accused,'^  and  so  to  bring  in  the  ele- 
ments clearly,^'  as  applied  to  the  evidence,^^  and  all  the  issues  in  the 


111  N.  W.  222,  10  L.  E.  A.  (N.  S.) 
1032. 

[a]  Instead  of  saying:  "The  law 
presumes  a  defendant  innocent,  until 
his  guilt  is  proven  beyond  a  reason- 
able doubt,"  the  court  should  give  an 
instruction  substantially  as  provided  in 
Crim.  Code,  §238:  If  there  be  a  rea- 
sonable doubt  of  the  defendant  being 
proven  guilty,  he  is  entitled  to  an  ac- 
quittal. Mearns  v.  Com.,  164  Ky.  213, 
175  S.  W.  355. 

As  to  instruction  on  reasonable 
doubt  as  substitute  for  instruction  on 
presumption  of  innocence,  see  supra, 
VI,  H,  4,  c,  (II). 

33.  Missouri  K.  &  T.  R.  Co.  v.  "W.  A. 
Morgan  &  Bros.  (Tex.  Civ.  App.),  146 
S.  W.  336. 

34.  As  to  form  and  requisites  of  in- 
structions generally,  see  supra,  this 
title. 

35.  "A  treatise  of  two  pages  on  the 
subject  of  reasonable  doubt  tends  rather 
to  confuse  than  enlighten  and  should 
not  be  given  to  the  jury."  People  v. 
Warren,  259  111.  213,  102  N.  E.  201, 
Ann.  Gas.  1914C,  219. 

36.  Sain  v.  State  (Tex.  Crim.),  148 
S.  W.  566,  criticising  the  charge  as 
given  in  a  prosecution  for  unlawfully 
selling  intoxicating  liquors  and  sug- 
gesting a  better  form.  See  also  Davis 
V.  State  (Tex.  Crim.),  175  S.  W.  1073. 

[a]  Instruction  Upheld,  as  Not 
Shifting  Burden  of  Proof  on  Defendant. 
"Where  the  state  proved  such  a  case 
as  would  sustain  a  verdict  of  guilty, 
and  the  defendant  then  offers  evidence, 
the  burden  of  proof  is  on  said  defend- 
ant to  make  out  his  defense,  and  when 
the  proof  is  all  introduced,  then  the 
primary  question  is,  in  the  light  of  all 
the  evidence:  Is  the  defendant  guilty 
beyond  a  reasonable  doubt?"  State 
1>.  Bogris,  26  Idaho  587,  144  Pae.  789. 

37.  Forms  Upheld  as  Properly 
Charging  on  Reasonable  Doubt. — "(A) 
'while  the  law  requires  the  guilt  of  the 
accused  to  be  proven  beyond  a  reason- 
able doubt,  it  does  not  require  that 
each  fact  which  may  aid  the  jury  in 
reaching  the  conclusion  pf  guilt  shall 
be  clearly  proved;  but,  on  the  whole 


evidence,  the  jury  must  be  able  to 
pronounce  guilt  beyond  a  reasonable 
doubt.'  (B)  'The  state  is  not  re- 
quired to  prove  the  defendant's  guilt 
beyond  all  doubt,  but  beyond  a  reason- 
able doubt.'  (0)'  'The  court  charges 
the  jury  that  a  doubt,  to  acquit  the  de- 
fendant, must  be  actual  and  substan- 
tial, not  mere  possibility  or  specula- 
tion. It  is  not  a  mere  possibility,  or 
possible  doubt,  because  everything  re- 
lating to  human  affairs  or  depending 
upon  moral  evidence  is  open  to  some 
possible  or  imaginary  doubt.'  "  Par- 
ris  V.  State,  1,75  Ala.  1,  57  So.  857, 
citing  Pitts  v.  State,  140  Ala.  70,  77, 
83,  37  So.  101;  Jones  v.  State,  79  Ala. 
23,  25;  Owens  v.  State,  52  Ala.  400, 
405;   Mose  v.  State,  36  Ala.   211,   231. 

[a]  Approved  forms  of  instructions 
on  reasonable  doubt  may  also  be  found 
in  the  following  cases:  Ala. — Bondur- 
ant  V.  State,  125  Ala.  31,  27  So.  775; 
Compton  V.  State,  110  Ala.  24,  20  So. 
119;  Huguley  v.  State,  4  Ala.  App.  29, 
fe8  So..  814.  lU.— People  v.  Fielke,  259 
111.  88,  102  N.  E.  229;  People  v.  Scar- 
bak,  245  111.  435,  92  N.  E.  286;  People 
V.  Lucas,  244  111.  603,  91  N.  E.  G59; 
Carlton  v.  People,  150  111.  181,  37  .N. 
E.  244,  41  Am.  St.  346;  Brassier  v.  Peo- 
ple, 117  111.  422,  8  N.  E.  62.  Ind.— Wei- 
gand  V.  State^  178  Ind.  623,  99  N.  E. 
999.  Mich. — People  v.  Davis,  171  Mich. 
241,  137  N.  W.  61.  Mo.— State  v.  Wil- 
son, 223  Mo.  156,  122  S.  W.  701;  State 
V.  Hale,  156  Mo.  102,  56  S.  W.  881; 
State  V  Darrah,  152  Mo.  522,  54  S.  W. 
226;  State  v.  Sacre,  141  Mo.  64,  41  S. 
W.  905;  State  v.  Nueslein,  25  Mo.  111. 
Neb.— Mauder  v.  State,  97  Neb.  380, 
149  N.  W.  800.  N.  J.— State  v.  Gratz, 
86  N.  J.  L.  483.  92  Atl.  87;  State  v. 
Jones,  71  N.  J.'  L.  543,  60  Atl.  396. 
Tex. — Dowling  v.  State,  63  Tex.  Crim. 
.■?66,  140  S.  W.  224;  Plournoy  v.  State, 
57  Tex.  Crim.  88,  122  S.  W.  26;  Moore 
V.  State,  52  Tex.  Crim.  364,  107  S.  W. 
355;  Henderson  v.  State,  50  Tex.  Crim. 
266,  96  S.  W.  37.  Utah.— Salt  Lake  City 
V.  Robinson,  125  Pac.   657. 

38.  It  is  not  necessary  to  instruct 
that  "every  material  fact  in  the  in- 
dictment must  be  proved  beyond  a  rea- 

Voi.  xni 


894 


INSTRUCTIONS 


case/'   and  without  being  self-contradictory  or  argumentative,*"  or 
designed  to  unduly  influence  the  jury,*^  or  mislead  them.*^ 

Wtere  there  is  a  statute  declaring  the  doctrine  of  reasonable  doubt, 
not  only  is  an  instruction  in  the  language  of  the  statute  or  sub- 
stantially therein  sufficient,*'  but  it  is  the  better  practice  to  follow 
the  language  thereof.** 


sonable  doubt. "  It  is  sufficient  to  state 
"reasonable  doubt  of  defendant's 
guilt  on  the  whole  evidence  of  the 
ease."  State  v.  Whalen,  98  Mo.  222, 
11  S.  W,  576. 

[a]  A  request  to  instruct  "if  there 
is  in  the  mind  of  any  juror  a  reason- 
able supposition  of  the  defendant's  in- 
nocence you  should  not  convict,"  is 
properly  refused  as  failing  to  predi- 
cate the  duty  not  to  convict  upon  a  sup- 
position founded  upon  the  evidence. 
McCoy  V.  State,  170  Ala.  10,  54  So.  428, 
followed  in  Richardson  v.  State  (Ala.), 
68  So.  57. 

[b]  Where  the  court  is  merely  de- 
fining' the  term  he  need  not  refer  his 
charge  directly  to  the  evidence.  State 
V.  Gunnoe,  74  W.  Va.  741,  83  S.  E.  64, 
distinguishing  Britton  v.  South  Penn 
Oil  Co.,  73  W.  Va.  792,  81  S.  E.  525. 

39.  An  instruction  is  not  erroneous 
for  failure  to  instruct  that  the  jury 
must  acquit  if  they  entertain  a  rea- 
sonable doubt  "on  any  material  issue 
in  the  case,"  where  there  was  but  one 
issue  that  being  whether  defendant  was 
guilty.  State  v.  Heft,  155  Iowa  21,  134 
N.  W.  950. 

[a]  In  Kentucky  the  iule  is  to  omit 
the  words  "if  they  believe  from  the 
evidence"  in  stating  defendant's  de- 
fense, as  he  is  entitled  to  the  benefit 
of.  the  doctrine  of  reasonable  doubt 
"on  the  whole  case."  See  Hudson  v. 
Com.,  161  Ky.  257,  170  S.  "W.  620,  fol- 
lowing Berry  v.  Com.,  149  Ky.  398,  149 
S.  W.  824. 

40.  Charge  Upheld  as  Not  Being 
Confusing. — Eeasonable  doubt  is  not 
any  doubt  which  you  may  entertain, 
but  is  such  doubt  as  reasoning  men  en- 
tertain after  a  consideration  of  the  en- 
tire testiiftony  in  the  case,  both  on  the 
part  of  the  state  and  on  the  part  of 
the  defendant.  If  after  consideration 
you  still  entertain  that  doubt,  the  law 
directs  that  you  should  give  the  defend- 
ant the  benefit  of  it  and  acquit  him. 
If,  however  you  have  no  such  doubt, 
and  are  convinced,  it  is  your  duty,  un- 
der your   obligation,  to   convict.     The 
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court  says  this  is  not  "confusing"  but 
is  "reasonably  plain."  State  v.  Gratz, 
86  N.  J.  L.  483,  92  Atl.  87. 

[a]  Fiopeily  Refused  as  Being  Botb 
Self-Contradictory  and  Argumentative. 
"The  jury  should  not  convict  defend- 
ant without  a  reasonable  belief  of  his 
guilt,  and  even  such  reasonable  belief 
might  not  be  sufficiently  strong  to  ex- 
clude a  reasonable  doubt  to  the  con- 
trary." Benjamin  v.  State,  12  Ala. 
App.  148,  67  So.  792;  Moore  v.  State,  12 
Ala.  App.  243,  67  So.  789. 

41.  Instruction  Disapproved  as  Ef- 
fort To  Unduly  Influence  Jury. — ' '  To 
acquit  under  the  influence  of  doubts 
unreasonably  created  from  whatever 
cause  is  a  virtual  violation  of  the  jur- 
or's oath,  and  an  offense  of  great  mag- 
nitude against  the  interests  of  so- 
ciety," was  held  improperly  added  to 
a  stock  instruction  on  reasonable  doubt, 
"being  an  effort  to  frighten  or  drive 
the  jury  to  a  conviction."  People  v. 
Frioni,  186  111.  App.  215. 

42.  See  Moye  v.  State,  12  Ala.  App. 
127,  67  So.  716. 

43.  Ky.— Minniard  v.  Com.,  158  Ky. 
210,  218,  164  S.  W.  804;  Tetterton  v. 
Com.,  28  Ky.  L.  Eep.  146,  89  S.  W;  8. 
Okla. — Douglas  v.  Territ'ory,  1  Okla. 
Crim.  583,  98  Pac.  1023;  Prirce  v.  State, 
1  Okla.  Crim.  358,  382,  98  Pac.  447. 
Tex. — Marshall  v.  State  (Tex.  Crim.), 
175  S.  W.  154;  Hysaw  v.  State  (Tex. 
Crim.),  155  S.  "W.  941;  Robinson  v.  State 
(Tex.  Crim.),  63  S.  W.  869;  Bramlette 
v.  State,  21  Tex.  App.  611,  2  S.  W. 
765,  57  Am.  Eep.  622;  Ham  v.  State, 
4  Tex.  App.  645;  Bland  v.  State,  4  Tex. 
App.  15  (all  that  the  law  requires  even 
in  felony  cases);  Chapman  v.  State,  3 
Tex.  App.  67. 

[a]  No  further  explanation  (1)  is 
necessary  or  desirable.  Bland  v.  State, 
4  Tex.  App.  15.  (2)  It  is  dangerous 
for  the  courts  to  attempt  to  go  further. 
Douglas  V.  Territory,  1  Okla.  Crim.  583, 
98  Pac.  1023.  As  to  necessity  for  def- 
inition of  term,  see  infra,  VI,  H,  4,  f, 
(III). 

44.  Clary  v.  Com.,  163  Ky,  48,  173 
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(III.)  Defining  the  Tenn.  —  It  is  undoubtedly  the  better  practice  for 
the  court  not  to  attempt  any  definition  'of  the  term  "reasonable 
doubt."**     And  it  has  been  held  unnecessary  for  it  to  do  so,**  even 


S.  W.  171;  Minniard  v.  Com.,  158  Ky. 
210,  218,  164  S.  W.  804;  Jolly  v.  Com., 
110  Ky.  190,  61  S.  W.  49,  96  Am.  St. 
Eep.  429;  Ward  v.  Com.,  14  Bush  (Ky.) 
233;  Mdekey  v.  Com.,  9  Bush  (Ky.) 
593;  Howell  v.  Com.,  31  Ky.  L.  Eep. 
983,  104  S.  W.  685;  Ireland  v.  Com., 
22  Ky.  L.  Eep.  478,  57  S.  W.  616.  See 
State  V.  Potts,  20  Nev.  389,  22  Pae. 
754. 

[a]  Failure  to  do  so  not  prejudicial 
error,  however.  Ison  v.  Com.,  23  Ky. 
L.  Eep.  1805,  66  S.  W.  184. 

45.  State  v.  Kearley,  26  Kan.  77, 
87,  followed  in  State  v.  Mosley,  31  Kan. 
355,  2  Pac.  782;  State  v.  Bridges,  29 
Kan.  138.  And  see:  Conn. — State  v. 
Smith,  65  Conn.  283,  31  Atl.  206.  lU. 
People  V.  Duncan,  261  111.  339,  103  N. 
E.  1043;  People  v.  Barkas,  255  111.  516, 
527,  99  N.  E.  698,  "very  questionable 
whether  any  good  purpose  is  ever 
served  by  giving  involved  and  labored 
definitions  of  the  words  'reasonable 
doubt'  in  stating  the  law  to  the  jury 
in  criminal  cases."  Minn. — State  v. 
Sauer,  38  Minn.  438,  38  N.  W.  355.  Mo. 
State  V.  Sykes,  248  Mo.  708,  154  S.  W. 
1130.  M".  M.— Chavez  v.  Territory,  6  N. 
M.  455,  463,  30  Pae.  903. 

[a]  "The  term  'reasonable  doubt' 
has  no  other  or  different  meaning  in 
law  than  it  has  when  used  in  any  of 
the  ordinary  transactions  or  affairs  of 
life.  It  is  doubtful  whether  any  better 
definition  of  the  term  can  be  found 
than  the  words  themselves."  People 
■».  Barkas,  255  111.  516,  527,  99  N.  E. 
698.  See  also:  Ean. — State  v.  Davis, 
48  Kan.  1,  11,  28  Pac.  1092.  Mont. 
State  V.  De  Lea,  36  Mont.  531,  538,  93 
Pac.  814.  Wyo.— Claussen  v.  State,  21 
Wyo.  505,  511,  133  Pac.  1055,  135  Pac. 
802. 

[b]  Attempts  to  define  (1)  "do  not 
usually  result  in  making  it  any  clearer 
to  the  minds  of  the  jury"  (Miles  v. 
United  States,  103  TJ.  S.  304,  26  L.  ed. 
481.  And  see  Dunbar  v.  United  States, 
156  U.  S.  185,  199,  15  Sup.  Ct.  325,  39 
L.  e3.  390),  (2)  but  rather  obscure  the 
meaning.  Buchanan  v.  State,  11  Ga. 
App.  756,  76  S.  E.  73.  See  also:  Conn. 
State  V.  Smith,  65  Conn.  283,  31  Atl. 
206.  Ga.— Eoberts  v.  State,  143  Ga. 
71,  84  S.  E.  122;  Eice  v.  State,  16  Ga. 


App.  128,  84  S.  E.  609;  Wimberly  v. 
State,  12  Ga.  App.  540,  77  S.  E.  879. 
la. — ^State  v.  Mahoney,  122  Iowa  168, 
97  N.  W.  1089.  Kan.— State  v.  Wil- 
son, 66  Kan.  472,  71  Pac.  849;  State  v. 
Davis,  48  Kan.  1,  28  Pac.  1092.  (3) 
And  it  is  "difficult  if  not  impossible" 
to  give  a  definition  "without  extending 
an  inst!ruction  into  almost  a  treatise 
upon  the  subject."  Mickey  v.  Com.,  9 
Bush    (Ky.)    593. 

[c]  "The  terms  'reasonable  doubt' 
and  'moral  certainty'  convey  to  the 
ordinary  mind  their  sense  and  meaning 
with  more  accuracy  and  better  under- 
standing than  definition  or  explanation 
can  impart."  McKleroy  v.  State,  77 
Ala.  95. 

[d]  "Whenever  a  judge  undertakes 
in  elaborate  language  to  tell  a  juror 
when  his  mind  would  be  in  a  legal 
state  of  reasonable  doubt,  he  enters 
upon  a  wide  waste  of  mental  philoso- 
phy, where  landmarks  are  soon  lost  in 
fog,  and  he  is  very  apt  to  have  a  col- 
lision with  the  metaphysics  of  some 
other  court,  which  results  in  a  wreck  of 
the  judgment."  People  v.  Lenon,  79 
Cal,  625,  21  Pac.  967. 

46.  Ga.— Eoberts  v.  State,  143  Ga. 
71,  84  S.  E.  122;  Nash  v.  State,  126  Ga. 
549, -55  S.  E.  405;  Nelms  v.  State,  123 
Ga.  575,  51  S.  E.  588;  Battle  v.  State, 
103  Ga.  53,  29  S.  E.  491;  Eice  v.  State, 
16  Ga.  App.  128,  84  S.  E.  609;  James  v. 
State,  1  Ga.  App.  779,  57  S.  E.  959. 
ni.— People  V.  Hansen,  263  111.  44,  104 
N.  E.  1069.  Mich. — People  v.  Stuben- 
voll,  62  Mich.  329,  28  N.  W.  883,  cit- 
ing many  Michigan  cases  defining  rea- 
sonable doubt  and  calling  attention  to 
the  technical  niceties  therein.  Mo. 
State  V.  Pierce,  243  Mo.  524,  147  S.  W. 
970.  Pa.--Com.  V.  D'Angelo,  29  Pa. 
Super.  378.  Tenn.— Knights  of  Pythias 
V.  Steele,  108  Tenn.  624,  69  S.  W.  336. 
Vt.— State  V.  Blay,  77  Vt.  56,  58  Atl. 
794. 

But  see  Com.  v.  Duffy,  49  Pa.  Super. 
344,  the  jury  must  be  clearly  and  posi- 
tively instructed  as  to  the  meaning  of 
the  words  "reasonable  doubt." 

[a]  A  given  instruction  was  as- 
signed as  error  because  it  "is  an  at- 
tempt to  do  what  this  court  has  fre- 
quently   condemned— define    a    reason- 
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where  a  definition  has  been  requested  by  the  accused*'^    or    by    the 


able  doubt."  The  court  says  the  "in- 
struction does  attempt  to  make,  more 
plain  one  of  the  most  exact  and  easily 
understood  expressions  known  to  the 
law — one  which  any  man  with  sufficient 
intelligence  to  be  a  juror  could  not 
misunderstand.  This  attempt  to  define 
the  phrase  'reasonable  doubt,'  is  by  the 
method  of  inclusion  and  exclusion;  and 
while  it  probably  was  of  no  assistance 
to  the  jury  .  .  .  and  could  very  properly 
have  been  refused,  nothing  contained 
in  it  lessens  the  quantity  of  evidence 
or  degree  of  proof  required."  The 
judgment  was  affirmed.  Smith  v.  State 
(Miss.),  60  So  330,  distinguishing 
Brown  v.  State,  72  Miss.  95,  16  So.  202; 
Burt  V.  State,  72  Miss.  408,  16  So.  342, 
48  Am.  St.  Eep.  563. 

[b]  In  Wisconsin  the  matter  has 
been  several  times  discussed.  In  Hoff- 
man V.  State,  97  "Wis.  571,  73  N.  Wi  51, 
there  was  a  reversal  because  of  an  er- 
roneous definition  and  Mr.  Justice 
Newman  says:  "It  needs  be  a  skilful 
definer  who  shall  make  the  meaning  of 
the  term  more  clear  by  the  multiplica- 
tion of  words."  Quoting  this  Mr.  Jus- 
tice Marshall  in  Emery  v.  State,  101 
Wis.  627,  653,  78  N.  W.  145,  says  "Ex- 
pressions found  in  legal  opinions  as  to 
the  advisability  of  making  such  ex- 
planations, or  omitting  them,  are  to 
be  taken  as  the  individual  opinions, 
largely,  of  the  judges.  The  mere  ques- 
tion of  whether  it  is  helpful  to  a  jury 
to  make  such  an  explanation  is  one 
of  judicial  policy  to  be  decided  by  the 
presiding  judge.  Much  said  about  it  in 
legal  opinions,  though  proper  as  advis- 
ory, as  indicated,  is  not  binding  on 
trial  courts,  and  that  may  be  applied 
to  what  is  said  here  on  the  same  sub- 
ject." The  learned  justice  then  gives 
his  reason  for  believing  it  best  to  fur- 
ther define  in  many  cases.  The  instruc- 
tion in  the  case  at  bar  was  upheld  as 
being  free  from  error.  In  Murphy  v. 
State,  108  Wis.  Ill,  83  N.  W.  1112, 
failure  to  define  having  been  directly 
complained  of  Mr.  Justice  Marshall 
again  writing  the  opinion  disposes  of 
the  contention  on  the  two  grounds  that 
a  definition  was  not  requested  below 
and  the  "giving  or  omitting  to  give 
mere  explanatory  instructions  regard- 
ing the  meaning  of  language  commonly 
used  in  the  statement  of  a  legal  prin- 
ciple is  a  matter  of  judicial  adminis- 
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tration  which  is  left  almost  exclusively 
to  the  trial  courts." 

[c]  Instruction  Disappioved.  —  In 
State  V.  Pierce,  243  Mo.  524,  147  S.  W. 
970,  the  court  said:  "Subtle  defini- 
tions of  what  constitutes  reasonable 
doubt  .  .  .  should  always  be  omitted," 
and  disapproved  of  the  following  in^ 
struction,  "The  court  instructs  the 
jury  that  the  law  clothes  the  defendant 
with  the  presumption  of  innocence 
which  attends  and  protects  him  until 
it  is  overcome  by  testimony  which 
proves  his  guilt  beyond  a  reasonable 
doubt,  which  means  the  evidence  of  his 
guilt  as  charged  must  be  clear,  positive, 
and  abiding,  fully  satisfying  the  minds 
and  conscience  of  the  jury,  and  it  is 
not  sufficient  in  a  criminal  case  to 
justify  a  verdict  of  guilty  that  there 
may  be  strong  suspicion  or  very  strong 
probabilities  of  guilt,  nor  is  it  sufficient 
that  the  greater  weight  of  preponder- 
ance of  tjie  evidence  supports  the  alle- 
gation of  the  information;  nor  is  it 
sufficient  that  upon  the  doctrine  of 
chance  it  is  more  probable  that  the  de- 
fendant is  guilty  than  he  is  innocent, 
but  in  order  for  a  conviction  the  law 
requires  the  proof  by  legal  and  credible 
evidence  of  such  a  nature  that  where 
it  is  all  considered  it  produces  a  clear, 
undoubting,  and  entirely  satisfactory 
conviction  of  defendant's  guilt,  and 
the  burden  of  establishing  the  guilt  of 
defendant,  as  above  required,  is  on 
the  state,  and  if  the  jury  can  as  readily 
say  from  the  evidence  that  the  defend- 
ant is  innocent  as  well  as  they  could 
say  that  he  was  guilty,  then  in  such 
case  it  would  not  be  sufficient  evidence 
en  which  to  convict  defendant,  then  it 
would  be  the  jury's  duty  to  give  him 
the  benflt  of  the  doubt  and  acquit 
him." 

47.  Cal.— People  v.  Kelly,  17  Cal. 
App.  447,  452,  120  Pac.  46.  Ga.— Hall 
V.  State,  12  Ga.  App.  571,  77  S.  B.  893, 
following  Thigpen  v.  State,  11  Ga.  App. 
846,  76  S.  E.  596;  Buchanan  v.  State, 
11  Ga.  App.  756,  76  S.  E.  73.  See  also 
Barker  v.  State,  1  Ga.  App.  286,  57  S. 
E.  989.  111.— People  v.  Hansen,  263  111. 
44,  50,  104  N.  E.  1069,  not  error  to  re- 
fuse complicated  definition  of  term. 
Kan. — State  v.  Davis,  48  Kan.  1,  28  Pac. 
1092.  S.  0.— State  v.  Aughtry,  49  S. 
0.  285,  297,  26  S.  B.  619,  27  S.  E.  199. 
Tex.— Sanchez   v.   State    (Tex.  Crim.), 
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jury,*^  an  instruction  in  the  language  of  the  statute,  or  eubstantially 
so,  being  considered  sufficient.*' 

In  at  least  one  state,  further  definition  is  forbidden  by  statute.'" 
It  is  clear  also  that  a  definition  is  not  required  in  the  absence  of  a 
request  therefor.^^    On  the  other  hand  it  has  been  held  that  the  court  ^ 
has  the  right  to  make  the  clause  plainer  if  he  can  do  so."^ 


153  S.  W.  1133.  Vt.— state  v.  Costa, 
78  Vt.  198,  211,  62  Atl.  38;  State  v. 
Blay,  77  Vt.  56,  58  Atl.  794.  Wyo. 
Claussen  v.  State,  21  Wyo.  505,  133  Pae. 
1055,  135  Pae.  802. 

[a]  But  see  People  v.  Paulsell,  115 
Cal.  6,  46  Pae.  734  (holding  that  it  is 
error  to  refuse  to  give  the  definition 
of  Chief  Justice  Shaw  in  the  Webster 
ease,  sueh  definition  having  teen  sev- 
eral times  approved  by  the  eourt); 
People  V.  Laehanais,  32  Cal.  433;  Davis 
«.  State,  46  Fla.  137,  35  So.  76,  holding 
it  error  to  refuse  a  request  correetly 
defining  the  term,  where  no  definition 
thereof  is  given  in.  the  general  charge 
of  the  court. 

[b]  In  State  v.  Aughtry,  49  S.  C. 
285,  26  S.  E.  619,  27  S.  E.  199,  there 
was  no  error  in  refusing  a  definition 
because  deemed  incorrect,  giving  sev- 
eral definitions  laid  down  by  the  au- 
thorities; and  in  the  end  saying  in  ef- 
fect that  the  judge  assumed  the  jury 
understood  the  English  language,  that 
the  term  was  self  explanatory  and  that 
he  preferred  "to  leave  it  to  a  reason- 
able jury  to  say  whether  they  enter- 
tain a  reasonable  doubt." 

48,  The  jury  having  requested  an 
explanation  of  the  term  the  court  said 
in  effect  "the  two  words  'reasonable 
doubt'  were  words  of  common  use,  and 
the  jury  could  understand  them  as  eas- 
ily as  the  court;  and  the  court  had  a 
reasonable  doubt  as  to  whether  or  not 
he  could,  under  the  law,  charge  them 
as  to  their  meaning."  This  was  not 
error.  Lenert  v.  State  (Tex.  Ciim.), 
63  S,  W.  563. 

49,  See  supra,  VI,  H,  4,  f,  (II). 

50,  "The  eourt  gave  the  statutory 
definition  of  reasonable  doubt,  and  it 
is  further  provided  by  the  statute  that 
no  other  definition  shall  be  given." 
State  V.  Carey,  34  Nev,  309,  122  Pae. 
868. 

51,  Cal.— People  v.  Ahera,  93  Cal. 
518,  29  Pae.  49,  citing  People  v.  Chris- 
tensen,  85  Cal.  568,  24  Pae.  888.  Conn. 
State  V.  Smith,  65  Conn.  283,  31  Atl. 
206.     Ga.— Jackson   v.   State,    132    Ga. 


570,  64  S.  E.  656.  Ind.— Colee  v.  State, 
75  Ind.  511.  la. — State  v.  Mahoney, 
122  Iowa  168,  97  N.  W.  1089.  Me.— See 
State  V.  Eeed,  62  Me.  129.  lUicli.— See 
People  V.  Waller,  70  Mieh.  237,  38  N. 
W.  261.  Tenn.— Butler  v.  State,  7  Baxt. 
35.  Wash. — State  v.  Johnson,  19  Wash. 
410,  53  Pae.  667.  Wis.— Murphy  *. 
State,  83  Wis.  Ill,  83  N.  W.  1112;  Winn 
V.  State,  82  Wis.  571,  52  N.  W.  775. 
Wyo. — Claussen  v.  State,  21  Wyo.  505, 
511,  133  Pae.  1055,  135  Pae.  802;  Smith 
1).  State,  17  Wyo.  481,  101  Pae.  847, 

[a]  An  erroneous  definition  is  not 
ground  for  reversal  unless  a  correction 
was  suggested.  Ala. — McKleroy  v. 
State,  77  Ala.  95.  Cal.— People  v. 
Sheldon,  68  Cal.  434,  9  Pae.  457.  Mo, 
State  V.  Eeed,  62  Me.  129. 

52.  Eice  v.  State,  16  Ga.  App,  128, 
84  S.  E.  609,  following  Layton  v.  State, 
15  Ga.  App.  416,  83  S.  E.  431;  Cobb  v. 
State,  11  Ga.  App.  52,  74  S.  E.  702, 
And  see  State  v.  Anderson,  10  Ore  448. 

[a]  In  State  v.  Eounds,  76  Me.  123, 
the  court  says:  "What  real  use  caa 
thele  be  in  further  enlarging  or  em- 
phasizing an  explanation  of  the  term, 
reasonable  doubt?"  but  holds  it  is  not 
reversible  error  to  give  a  definition 
which  is  not  misleading. 

[b]  In  Mauder  v.  State,  97  Neb, 
380,  149  N,  W.  800,  the  eourt  refused 
to  reverse  where  an  instruction  con- 
tained a  definition  of  reasonable  doubt 
which  the  court  said  "might  have  been, 
written  in  better  and  dearer  language, 
but  it  does  not  appear  to  be  prejudi- 
cial." 

[c]  "It  was  not  error  for  the  court, 
after  giving  the  defendant's  requested 
written  charge  asserting  the  proposi- 
tion that  to  authorize  a  conviction  the 
evidence  must  satisfy  the  jury  of  the 
defendant's  guilt  beyond  a  reasonable 
doubt,  and  to  a  moral  certainty,  to  ex- 
plain to  the  jury  that  the  phrases  'be- 
yond a  reasonable  doubt'  and  'to  a 
moral  certainty'  were  synonymous 
terms."  Chandler  v.  State,  12  Ala. 
App.  287,  68  So.  536. 

[d]  Cbief  Justice  Shaw's  defialtloa 
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5.  As  to  Probative  Effect  of  Evidence.  —  a.  General  Rules.  —  One 
of  the  important  functions  of  instructions  being  to  properly  define 
the  principles  of  law  governing  the  probative  effect  of  the  evidence,^' 
the  court  may  give  instructions  embodying  these  principles.^* 
"Whether  any  particular  instructions  may  or  may  not  lay  down  a 
correct  rule  for  the  guidance  of  the  jury,  is  not  within  the  scope  of 
this  work,  however.^^ 

Care  must  always  be  taken  in  giving  such  instructions  not  to  in- 
vade the  province  of  the  jury  by  unwarranted  charges  upon  the 
facts.^^  But  such  an  instruction  does  not  ipso  facto  violate  the 
inhibition  against  charging  on  the  facts.''  The  instructions  should 
not  be  so  framed  as  to  permit  the  jury  to  decide  on  matters  outside 
the  case,'^  or  to  limit  tiiem  to  a  particular  kind  of  evidence,  thus 


in  the  ease  of  Com.  v.  Webster,  5  Gush. 
(Mass.)  295,  320,  52  Am.  Dec.  711,  "is 
probably  the  most  satisfactory  defini- 
tion ever  given  to  the  words  'reason- 
able doubt'  in  any  case  known  to  crim- 
inal jurisprudenoe. "  People  v.  Strong, 
30  Cal.  151.  And  see  People  v.  Paul- 
sell,  115  Cal.  6,  46  Pac.  734;  State  v. 
De  Lea,  36  Mont.  531,  93  Pac.  814. 

53.  See  supra,  I,  B,  1. 

54.  See  the  following:  Ark. — ^Bay- 
burn  V.  State,  69  Ark.  177,  63  S.  W. 
356.  Ga.— McLean  v.  Clark,  47  Ga.  24. 
Neb. — ^Dinsmore  v.  State,  61  Neb.  418, 
85  N.  W.  445.  Vt.— State  v.  Roe,  12 
Vt.  93.  Wis. — Lyle  v.  McCormiek,  etc. 
Co.,  108  "Wis.  81,  84  N.  W.  18,  51  L.  K. 
A.  906. 

See  generally  the  discussion  follow- 
ing. 

[a]  "Jurors  have  a  right  to  expect 
from  an  impartial  court  such  aid  as 
will  guide  them  in  properly  consider- 
ing the  law  and  the  facts  presented 
to  them."  Eio  Grande  Western  E.  Co. 
V.  Utah  Nursery  Co.,  25  Utah  187,  70 
Pac.  859. 

[b]  "The  court  should  state  the 
rules  in  relation  to  the  evidence,  the 
better  to  conduct  the  jury  to  a  proper 
understanding  of  the  facts."  Young 
V.  State,  2  Yerg.   (Tenn.)   292. 

[c]  The  California  Code  provides 
that  the  jury  are  "to  be  instructed  by 
the  court  on  all  proper  occasions;  that 
their  power  of  judging  of  the  effect  of 
evidence  is  not  arbitrary,  but  to  be 
exercised  with  legal  discretion,  and  in 
subordination  to  the  rules  of  prac- 
tice." Code  Civ.  Proc,  §2061,  sub  div. 
1.  And  see  People  v.  Strong,  30  Cal. 
151;  People  v.  MOck  Yick  Gar,  14  Cal. 
App.  334,  111  Pac.  1039. 

65.    As  to  the   probative   value   of 
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evidence  see  the  Enct.  op  Ev.,  under 
such  titles  as  "Accomplices;"  "Admis- 
sions;" "Confessions;"  Cretlibil- 
ity;"  "Detectives  and  Informers;" 
"Dying  Declarations;"  "Expert  and 
Opinion  Evidence ; "  "  Hearsay ; "  "  Im- 
peachment of  Witnesses;"  "Parties 
and  Persons  Interested  as  Witnesses;" 
"Presumptions;"  "Weight  and  Effect 
of  Evidence." 

56.  Eayburn  v.  State,  69  Ark.  177, 
63  S.  W.  356.  See  Fellows  v.  Christen- 
aen,  28  S.  D.  353,  133  N.  W.  814. 

[a]  Care  should  be  taken  to  so  word 
the  instructions  that  the  jury  may  un- 
derstand the  rules  given  are  only  gen- 
eral and  are  subject  to  be  modified  or 
controlled  by  the  testimony  of  the  par- 
ticular case.  McLean  v.  Clark,  47  Ga. 
24,  72. 

As  to  what  constitutes  a  charge.upou 
the  facts,  see  supra,  VI,  H,  1,  ei  seq. 

57.  Eio  Grande  Western  E.  Co.  v. 
Utah  Nursery  Co.,  25  Utah  187,  70 
Pac.  859. 

[a]  But  where  absolutely  no  com- 
ment is  permitted  upon  the  evidence, 
the  court  cannot  advise  the  jury  how 
they  may  weigh  the  testimony  and 
whether  any  force  or  effect  is  to  be 
given  to  conflicting  testimony.  State 
V.  Mitchell,  56  S.  C.  524,  35  S.  E.  210. 

58.  The  following  instruction  was 
condemned  as  likely  to  prove  a  strong 
temptation  to  the  jury  to  decide  the 
case  on  considerations  outside  the  evi- 
dence. "You  are  the  exclusive  judges 
of  the  facts  in  this  case.  Your  action 
cannot  be  reviewed.  Any  mistakes  I 
maiie  in  my  statement  of  the  law  to 
you  may  be  reviewed,  but  not  your 
action;  so  that  you  occupy  a  very  high 
and  honorable  position  in  this  court.' 
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permitting  them  to  ignore  any  whicli  does  not  fall  within  the  given 
description.^^ 
b.     Credibility    of    Witnesses    Generally.'^''  —  (I.)    Right  or  Duty  To 

Give It  is  always  proper  to  instruct  the  jury  that  they  are  the  sole 

judges  of  the  credibility  of  witnesses  and  the  weight  to  be  attached 
to  their  testimony.*^    But  in  the  absence  of  a  statute  or  a  request  it 


Moore  v.  Standard  Oil  Co.  of  New  York, 
155  App.  Div.  375,  140  N.  T.  Supp.  53. 

59.  State  v.  Mason,  24  Mont.  340,  61 
Pac.   861. 

[a]  An  instruction  that  the  jury 
"must  look  entirely  to  the  evidence 
offered,  so  far  as  such  evidence  is  clear 
and  unambiguous"  is  misleading  as 
implying  that  if  evidence  was  not  clear 
and  unambiguous  the  jury  need  not 
consider  it;  especially  in  the  absence 
of  an  instruction  that  the  jury  are  the 
exclusive  judges  of  the  weight  of  evi- 
dence and  the  credibility  of  witnesses. 
Coles  V.  Nikirk,  8  Kan.  App.  857,  57 
Pac.  41. 

[b]  Instruction,  as  to  "Real"  and 
"Unreal"  Evidence  Held  Proper. 
State  V.  Manning,  75  Vt.  185,  188,  54 
Atl.  181. 

60.  As  to  credibility  of  evidence  as 
affecting  right  to  assume  facts,  see 
mpra,  VI,  H,  2,   d,    (II). 

As  to  evidence  of  detectives  and  in- 
formers, see  4  Enct.  of  Ev.  628,  et  seq. 

61.  See  the  following  cases:  Fla. 
Atlantic  Coast  Line  E.  Co.  v.  Beazley, 
54  Fla.  311,  45  So.  761.  HI.— Davis  v. 
Northwestern  El.  E.  Co.,  170  111.  595, 
48  N.  E.  1058;  Chicago,  etc.  E.  Co.  v. 
Fisher,  141  111.  614,  31  N.  E.  406,  aflirm- 
ing  38  111.  App.  33.  Ind. — Tucker  v. 
Eastridge,  51  Ind.  App.  632,  100  N.  E. 
113;  Young  v.  Gentis,  7  Ind  App.  199, 
32  N.  E.  796.  la.— Stewart  v.  Ander- 
son, 111  Iowa  329,  82  N.  W.  770.  Mo. 
State  V.  Kelly,  73  Mo.  608.  Neb. 
Clary  v.  State,  69  Neb.  688,  85  N.  W. 
897.  Pa. — Com.  V.  Bubnis,  197  Pa.  542, 
47  Atl.  748.  Tex. — ^Binyon  v.  State 
(Tex.  Criro.),  56  S.  W.  339;  Internation- 
al, etc.  E.  Co.  V.  Phillips,  29  Tex.  Civ. 
App.  336,  69  S.  W.  107.  Utai.— Black 
v.  Eocky  Mt.  Bell  Tel.  Co.,  26  Utah 
451,  73  Pac.  514;  United  States  v.  Peay, 
5  Utah,  263,  14  Pac.  342.  Wis. — Lampe 
V.  Kennedy,  60  Wis.  110,  18  N.  W.  730. 

[a]  Where  It  is  proper  to  submit  a 
case  to  the  jury,  it  is  not  reversible 
error  to  charge  them  that  they  are  the 
sole  judges,  etc.  Denver  Tramway  Cki. 
V.  Owens,  20  Colo.  107,  36  Pac.  848. 

[b]  But  in  Kentucky  it  is  held  an 


invasion  of  the  province  of  the  jury 
te  instruct:  "The  jury  are  the  judges 
as  to  the  credibility  of  witnesses  and 
as  to  the  weight  to  be  given  to  the 
testimony  of  each  witness  and  in  weigh- 
ing the  evidence,  they  may  decide  as 
they  deem  it  preponderates."  It  may 
suggest  to  the  jury  that  the  court  be- 
lieves there  has  been  "foul  swearing" 
on  the  part  of  some  of  the  witnesses. 
Anderson,  etc.  Co.  v.  Hair,  103  Ky.  196, 
44  S.  W.  658.  And  see  Porman  v. 
Com.,  86  Ky.  605,  6  S.  W.  579;  Trans- 
atlantic Ins.  Co.  V.  Bamberger,  Bloom 
&  Co.,  11  Ky.  L.  Eep.  101,  11  S.  W. 
595,  both  holding  that  while  it  is  error 
to  so  instruct  the  jury,  such  an  in- 
struction was  not  prejudicial  in  case 
at  hand. 

[c]  For  approved  forms,  see  Fla. 
Atlantic  Coast  Line  E.  Co.  v.  Beazley, 
54  Fla.  311,  413,  45  So.  761.  111.— Chi- 
cago, etc.  E.  Co.  V.  Pisher,  38  III.  App. 
33.  Ind. — ^Young  v.  Gentis,  7  Ind.  App. 
199,  32  N.  E.  796.  la. — Paxton  v.  Knox, 
123  Iowa  24,  98  N.  W.  468.  Mlcdi.— Zube 
V.  Weber,  67  Mich.  52,  34  N.  W.  264. 
Tex.— Nite  v.  State,  41  Tex.  Crim.  340, 
54  8.  W.  763;  Binyon  v.  State  (Tex. 
Crim.),  56  S.  W.  339.  Wash.— State 
V.  McPhail,  39  Wash.  199,  81  Pac.  688. 
Wis.— Cupps  V.  State,  120  Wis.  504,  97 
N.  W.  210,  98  N.  W.  546,  102  Am.  St. 
Eep.  996. 

[d]  Though  Not  In  Language  of 
Statute. — The  instruction  was  as  fol- 
lows: "You  are  the  judges  of  the  evi- 
dence, its  force  and  credibility;  where 
there  is  a  conflict  in  testimony,  where 
the  witnesses  swear  against  each  other, 
it  is  your  duty  to  reconcile  that  testi- 
mony, if  you  can;  if  not,  it  is  your 
province  to  decide  which  is  telling  the 
truth,  and  which  is  not.  In  determining 
these  questions,  you  must  exercise  your 
judgment,  —  that  kind  of  judgment 
which  influences  you  in  the  ordinary  af- 
fairs of  life;  your  experience;  your  ob- 
servation. Take  into  consideration  the 
bearing  of  the  witnesses  on  the  stand, 
their  interest  in  the  controversy,  their 
feelings  towards  the  parties,  and  all 
that.     These  things  you   are    to    eon- 
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does  not  seem  imperative  upon  the  court  to  do  so.'^  Unless  the  testi- 
mony of  one  class  of  witnesses  is  entitled  to  greater  or  less  weight 
than  other  classes,  as  a  matter  of  law  it  is  within  the  court's  dis- 
cretion whether  he  will  give  an  instruction  on  the  credibility  to  be 
attached  to  a  particular  class  of  witnesses.'^  Such  an  instruction 
should  not  be  given  where  the  only  effect  would  be  to  disparage  the 
testimony  of  the  witnesses.^*  And  a  requested  instruction  is  properly 
refused,  which  in  effect  makes  the  court  the  judge  of  credibility/* 
(II.)  Form  or  Substance.  —  It  is  especially  necessary  to  so  word  the 
instruction  that  it  shall  apply  to  evidence  as  a  class,"'  and  not  to  the 
testimony  of  particular  witnesses,  as  that  is  subject  to  the  vice  of 
emphasizing  certain  evidence,'^  and  is  a  charge  on  the  facts  as  well."' 


aider,"  etc.  The  court  says:  "While 
the  exact  words  of  the  statute  were 
not  used,  yet  the  jury  must  have  un- 
derstood from  them  that  they  were  the 
sole  judges  of  the  credibility  of  the 
witnesses,  of  the  weight  of  the  evi- 
dence, and  'of  the  facts."  People  v. 
Chadwick,  7  Utah  134,  142,  25  Pac.  737. 

62.  It  is  not  necessary  (1)  for  the 
court  iu  a  civil  case  to  inform  the 
jury  that  they  are  exclusive  judges  of 
the  weight  of  the  testimony.  It  is 
good  practice  to  do  so  but  it  is  not 
required  except  in  criminal  cases.  Bon- 
ness  V.  Felsing,  97  Minn.  227,  106  N.  W. 
909,  114  Am.  St.  Eep.  707.  (2)  In 
criminal  cases  the  statute  expressly  re- 
quires it  (see  Rev.  St.,  1905,  §5365). 
State  V.  Kobe,  26  Minn.  150,  1  N.  W. 
1051;   State  v.  Taunt,  16  Minn.  109. 

As .  to  necessity  for  requests  gen- 
erally, see  supra,  III,  A. 

63.  In  State  v.  Labriola,  75  N.  J.  L. 
483,  67  Atl.  386,  a  cautionary  instruc- 
tion having  been  refused  as  to  the 
character  and  nature  of  testimony  of 
children  of  tender  years,  the  reviewing 
court  said  in  effect  that  while  the  court 
might  have  given  the  charge  without 
error  it  was  not  erroneous  to  decline. 

64.  Shellenberger  v.  State,  97  Neb. 
498,  150  N.  W.  643,  L.  E.  A.  1915C, 
1163. 

65.  Dibble  v.  Northern,  etc.  Co.,  70 
Mich.  1,  37  N.  W.  704,  14  Am.  St.  Eep. 
470,  even  where  the  testimony  is  sub- 
stantially uncontradicted.  ' 

66.  Harrington  v.  Harrington,  107 
Mass.  329,  following  Com.  v.  Larrabee, 
99  Mass.  413;  Clark  v.  State,  4  Okla. 
Crim.   368,   111  Pac.   659. 

[a]  It  is  proper  to  instruct  the  jury 
to  apply  to  the  testimony  of  witnesses 
the  tests  of  consistency  and  probability. 
State  V.   Means,  95  Me.  364,  50  Atl. 

Vol.  xni 


30,  85  Am.  St.  Eep.  421;  State  «.  Eieh- 
ards,  85  Me.  252,  27  Atl.  122. 

67.  Wastl  V.  Montana  Union  E.  Co., 
17  Mont.  213,  42  Pac.  772,  followed  in 
White  V.  Chicago,  etc.  E.  Oo.,  49  Mont. 
419,  143  Pae.  561.  Compare  supra,  VI, 
C,  2,  c. 

[a]  It  was  reversible  error  to  pick 
out  particular  state  witnesses  and  state 
that  they  were  presumed  to  tell  the 
truth.  All  witnesses  are  presumed  to 
tell  the  truth  end  to  single  out  certain 
ones  only  is  erroneous.  Pedple  v. 
O'Brien,  135  App.  Div.  85,  119  N.  Y. 
Supp.  788. 

[b]  As  giving  undue  prominence  it 
is  proper  to  refuse  a  request  that  cer- 
tain rules  as  to  weighing  and  reconcil- 
ing testimony  be  applied  by  the  jury 
"in  passing  upon  the  testimony  of  de- 
fendant's witnesses  in  this  case." 
State  V.  Schnepel,  23  Mont.  523,  59 
Pac.  927. 

68.  To  comment  directly  on  the 
credibility  of  any  particular  witness  is 
a  charge  upon  the  facts  and  reversible 
error.  Com.  v.  Barry,  9  Allen  (Mass.) 
276. 

[a]  It  is  proper  to  refuse  a  request 
that  the  testimony  of  a  certain  wit- 
ness is  "contradictory  and  conflicting" 
as  this  is  instructing  with  respect  to 
matters  of  fact.  Com.  v.  Lyons,  142 
Mass.  577,  8  N.  E.  408,  56  Am.  Eep. 
709.  See  also  Goss  v.  Cialkins,  162 
Mass.  492,  39  N.  E.  469. 

[b]  It  is  erroneous  as  being  a  com- 
ment on  the  testimony  to  charge  in 
effect  that  testimony  of  witnesses  for 
the  prosecution,  who  were  induced  by 
promises  of  immunity  "should  only  be 
received  by  the  jury  with  great  caution 
and  scrutinized  with  great  care."  State 
V.  Bobbitt,  215  Mo.  10,  114  S.  W.  511. 

[c]  It  was  proper  to  refuse  a  re- 
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So  an  Instruction  is  particularly  obnoxious  which  is  so  worded  as  to 
leave  the  determination  of  the  case  solely  upon  the  credibility  of  the 
witnesses  of  the  respective  parties,**  or  which  calls  attention  to  specific 
witnesses  by  name.'"'  But  in  the  case  of  wholly  inconsistent  testimony 
of  co-defendants  to  tell  the  jury  that  they  cannot  believe  both,  is  not 
error,'^  or  where  only  a  party  has  testified  the  court  may  refer  to  him 
by  name  in  stating  his  contentions;^^  but  ordinarily  the  most  that 
can  be  done  as  to  a  particular  witness  is  to  call  the  attention  of  the 
jury  to  the  circumstances  which  may  be  considered  by  them  in  weigh- 
ing his  testimony.''^ 

(in.)  Effect  of  Error. —  In  a  close  case  error  in  charging  on  cred- 
ibility is  ground  for  reversal;^*  but  where  the  common-law  rules  as 
to  charging  on  evidence  obtain^^  it  has  been  held  no  ground  for  re- 
versal to  lay  down  a  rule  that  considered  alone  would  take  the 
credibility  from  the  jury,  provided  the  instructions  as  a  whole  show 
that  the  matter  was  left  to  them.'* 

c.  Character,  Demeanor,  Appearance  and  Intelligence  of  Wit- 
nesses."—  The  court  may  instruct  the  jury  generally  that  they  may 
take  into  consideration  the  appearance  of  witnesses,  and  their  manner 


quest:  "That  the  evidence  of  all  per- 
Bons  and  witnesses  who  swore  in  this 
case,  in  the  employment  of  the  rail- 
road company,  in  the  abseniee  of  any- 
thing to  discredit  or  contradict  such 
evidence,  cannot  be  arbitrarily  disre- 
garded." The  jury  are  sole  judges  as 
to  the  weight.  International,  etc.  Ey. 
Co.  V.  Jones  (Tex.  Civ.  App.),  175  S.  W. 
488. 

[d]  To  merely  charge  "the  evidence 
of  Indian  witnesses  is  entitled  to  as 
much  credit  as  the  evidence  of  white 
men,"  would  be  erroneous  as  the  jury 
are  to  judge  of  the  weight  to  be 
given.  Campbell  v.  United  States,  221 
Fed.  186,  136  0.  C.  A.  602. 

69.  The  charge  read:  "If  you  be- 
lieve plaintiff's  story  and  his  wit- 
nesses, he  is  entitled  to  recover.  If 
you  believe  the  defendant  and  his  wit- 
nesses, your  verdict  must  be  in  favor 
of  the  defendant."  The  court  says: 
"The  vice  of  such  a  charge  has  been 
80  frequently  commented  upon  that  fur- 
ther discussion  is  unnecessary."  Leven- 
ter  V.  Sheffield,  etc.  Co.,  132  N.  T.  Supp. 
777. 

70.  HI.— Phoenix  Ins.  Co.  v.  La 
Pointe,  118  111.  384,  389,  8  N.  E.  353. 
Mont. — Wastl  v.  Montana  Union  E.  Co., 
17  Mont.  213,  42  Pae.  772.  N.  D. 
Territory  v.  O  'Hare,  1  N.  D.  30,  44  N. 
W.  1003.  Okla.— Clark  v.  State,  4  Okla. 
Crim.  368,  111  Pae.  659. 

[a]    A  requested  instruction,  calling 


particular  attention  to  the  testimony  of 
a  certain  witness  for  the  people  as 
opposed  to  the  testimony  of  a  witness 
for  the  defense,  carried  with  it  the 
intimation  that  the  witness  for  the 
prosecution  was  to  be  distrusted,  and 
was  properly  refused  in  People  v. 
Amer,  151  Cal.  303,  90  Pae.  698. 

71.  State  V.  McLane,  15  Nev.  345. 

72.  The  court  could  not  refuse  an 
instruction  which  speaks  of  one  de- 
fendant by  name  in  setting  out  his 
claims  and  contentions,  he  being  the 
only  witness  who  testified  as  to  the 
facts  on  which  he  based  his  contention. 
Eichter  v.  Linden,  45  Mont.  269,  122 
Pae.  918. 

73.  In  Smalls  v.  State,  6  Ga.  App. 
502,  65  S.  B.  295,  the  court  says,  in 
effect,  it  is  not  within  the  judge's 
power,  even  though  his  charge  be  not 
argumentative  nor  open  to  the  objec- 
tion that  it  states  his  opinion  in  the 
weight,  to  declare  that  the  jury  shall 
give  preference  to  any  particular  evi- 
dence. They  may  be  authorized  to  do 
so  but  no  rule  of  law  requires  them  bo 
to  do. 

74.  Alabama  Great  So.  E.  Co.  v. 
Brock,  139  Ga.  248,  77  S.  E.  20. 

75.  See  supra,  VI,  H,  1,  a. 

76.  Campbell  v.  United  States,  221 
Ped.  186,  136  0.  C.  A.  602. 

77.  Instructing  on  good  character 
of  accused  see  infra,  VI,  J. 
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of  testifying.^*    Such  an  instruction  need  not  be  given  in  the  absence 
of  a  request  therefor, ,  however.'^ 

Instructions  should  not  be  given  which  in  effect  tell  the  jury  they 
may  look  alone  to  the  appearance  of  the  witness  on  the  stand  in  de- 
termining the  credibility  of  his  testimony.^"  The  instruction  should 
not  be  so  given  as  to  single  out  the  testimony  of  a  particular  wit- 
ness,^'^  nor  should  the  jury  be  told  that  it  is  their  duty  to  consider 
the  demeanor  of  witnesses.*^  The  jury  may  be  told  that  they  may 
consider  the  opportunity  of  witnesses  to  observe,^^  and  their  apparent 


78.  Ark. — ^Bro-wn  v.  Stacy,  5  Ark. 
403.  G-a. — Central  Railroad,  etc.  Co.  v. 
Attaway,  90  Ga.  656,  16  S.  B.  956.  m. 
North  Chicago  St.  E.  Co.  v.  Wellner, 
206  111.  272,  69  N.  E.  6,  aprming  105 
111.  App.  652;  Hopp  v.  Chicago  City  E. 
'Co.,  170  111.  App.  72.  Ind.— Tippecanoe 
Loan  &  Trust  Co.  v.  Jester,  180  Ind.  357, 
101  N.  E.  915,  L.  E.  A.  1915E,  721;  Fox 
V.  Barekman,  178  Ind.  572,  99  N.  E. 
989.  la.— Hatfield  v.  Chicago  E.  I.  & 
P.  E.  Co.,  61  Iowa  434,  16  N.  W.  336. 
Mich.— Dodge  v.  Eeynolds,  135  Mich. 
692,  98  N.  W.  737.  Mo. — Wendling  v. 
Bowden,  252  Mo.  647,  161  S.  W.  774., 
Mont. — Buries  v.  Oregon,  etc.  E.  Co., 
49  Mont.  129,  140  Pae.  513,  Ann.  Cas. 
1916A,  873.  N.  C— Perebee  v.  Nor- 
folk, etc.  E.  Co.,  167  N.  C.  290,  83 
S.  B.  360.  Wash.— Klepsch  v.  Donald, 
4  Wash.  436,  30  Pac.  991,  31  Am.  St. 
Eep.  936. 

[a]  For  form  of  instruction,  see 
People  V.  Goodrich,  251  111.  558,  96  N. 
B.  542;  Bressler  v.  People,  117  111.  422, 
8  N.  E.  62;  State  13.  Darrah,  152  Mo. 
522,  54  S.  W.  226. 

79.  Johnson  v.  People,  140  111.  350, 
29  N.  E.  895. 

80.  Ala. — Peterman  v.  Henderson, 
147  Ala.  689,  40  So.  756.  HI.- Baldwin 
V.  Toledo,  etc.  E.  Co.,  171  111.  App.  137. 
Ind. — -Tippecanoe  Land  &  Trust  Co.  v. 
Jester,  180  Ind.  357,  101  N.  E.  915,  L. 
E.  A.  1915E,  721. 

[a]  Under  the  California  Code  Civ. 
Proc,  §1847,  which  in  effect  says  that 
the  presumption  of  truthtelling  may 
be  repelled  by  the  manner  in  which  the 
witness  testifies,  together  with  the 
character  of  his  testimony,  it  is  error 
to  tell  the  jury  they  are  to  judge  of 
the  credibility  of  the  testimony,  "by 
the  appearance  of  the  witnesses." 
Fries  v.  American  Lead  Pencil  Co.,  141 
Cal.   610,   75  Pac.   164. 

[b]  So  in  North  Chicago  St.  E. 
Co.  17.  Wellner,  206  111.  272,  69  N. 
E.  6,  affirming  105    111,   App.    652,    it 
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is  held  (1)  not  objectionable  to  use  the 
words  "their  apparent  intelligence  or 
lack  of  intelligence,"  following  City  of 
La  Salle  v.  Kostka,  190  111.  130,  60 
N.  E.  72,  and  Chicago  &  Alton  E.  Co. 
V.  Winters,  175  111.  293,  51  N.  B.  901, 
and  distinguishing  Chicago  West  Di- 
vision Ey.  Co.  V.  Bert,  69  111.  388,  (2) 
wherein  an  instruction  was  held  erro- 
neous which  advised  the  jury  a  wit- 
ness might  be  just  as  effectually  im- 
peached by  "his  want  of  intelligence" 
as  by  the  direct  testimony  of  the  wit- 
nesses. 

[c]  It  was  reversible  error  to  re- 
fuse an  instruction  that  as  to  a  cer- 
tain named  witness  the  jury  might, 
"consider  his  demeanor  iipon  the 
stand,"  and  might  reject  his  whole 
testimony  if  they  found  he  had  sworn 
falsely  as  to  a  material  fact.  Penney 
V.  McCauley,  3  Ala.  App.  497,  57  So. 
510. 

81.  It  was  proper  to  refuse  such  an 
instruction  when  applied  particularly 
to  one  of  the  parties,  since  it  might 
lead  the  jury  to  believe  the  court 
thought  his  manner  was  different  from 
that  of  other  witnesses.  Citizens  Ins. 
Co.  V.  Helbig,  234  111.  251,  84  N.  B. 
897,  affirming  138  111.  App.  115. 

82.  Heenan  v.  Howard,  81  111. 
App.  629.  Compare  Tippecanoe  Loan 
&  Trust  Co.  V.  Jester,  180  Ind.  357,  101 
N.  E.  915,  L:  E.  A.  1915E,  721,  where 
it  was  held  that  an  instruction  "was 
not  to  be  commended,"  though  not 
error,  which  told  the  jury  "they  must 
take  into  consideration  the  interest, 
the  appearance  upon  -  the  stand,  the 
bias  or  prejudice  of  the  witness,  if 
any  be  shown." 

83.  Ga. — ^Oenti-al  Eailroad,  etc.  Co. 
V.  Attaway,  90  Ga.  656,  16  S.  E.  956, 
their  means  of  knowledge  as  disclosed 
by  the  evidence.  Ind. — ^Fox  v.  Barek- 
man, 178  Ind.  572,  99  N.  E.  989.  Mont. 
Buries  V.  Oregon,  «to.  H.  Co.,  49  Mont. 
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intelligence.  They  may  be  cautioned  to  consider  the  character,**  and 
environment  of  the  witnesses,^^  but  care  must  be  taken  not  to  invade 
the  province  of  the  jury  by  intimating  that  certain  witnesses  are  not 
entitled  to  credit  because  of  that  environment,*'  and  all  the  facts  which 
might  possibly  be  considered  by  the  jury  should  be  included.*' 

d.  Interested  Person's  Testimony.  —  (I.)  Generally.  —  In  many  jur- 
isdictions it  is  permissible  to  caution  the  jury  as  to  the  bias  which 
may  result  from  the  interest  of  the  witness  in  the  outcome  of  the 
litigation.**     In  some   jurisdictions,   however,   these  instructions  are 


129,    140    Pac.    513,    Ann.    Gas.    1916A, 
873. 

[a]  An  instruction  that  the  jury, 
in  connection  with  the  number  of  wit- 
nesses, "should  take  into  considera- 
tion their  opportunity  for  seeing  or 
knowing  the  things  about  which  they 
testify,  the  probability  or  improbabil- 
ity of  the  truth  of  their  several  state- 
ments, in  view  of  all  the  other  evi- 
dence, facts,  and  circumstances  proved 
on  the  trial,  and  from  all  these  consid- 
erations determine  on  which  side  is 
the  weight  or  preponderance  of  the  evi- 
dence," is  not  erroneous  merely  be- 
cause it  does  not  say  "may"  instead 
of  "should"  and  taken  as  a  whole,  is 
not  objectionable  as  casting  discredit 
on  the  witnesses  or  class  of  witnesses. 
Robertson  v.  Monroe,  7  Ind.  App..  470, 
33  N.  E.  1002. 

[b]  An  instruction  in  a  condemna- 
tion suit  that  the  jury  may  consider 
whether  witnesses  therein  were  prac- 
tical farmers  or  mere  landowners,  but 
that  the  weight  to  be  given  to  such 
facts  is  for  them  alone,  is  not  an  in- 
vasion of  the  province  of  the  jury. 
Indianapolis,  etc.  Traction  Co.  v.  Dunn, 
37  Ind.  App.  248,  76  IST.  B.  269. 

84.  Ind.— Ohio,  etc.  E.  Co  .  v. 
Craucher,  132  Ind.  275,  31  N.  E.  941. 
Mo. — Wendling  v.  Bowden,  252  Mo. 
647,  161  S.  W.  774;  Harrison  v.  Lake- 
nan,  189  Mo.  581,  88  S.  W.  53,  107  Am. 
St.  Eep.  380.  Mich. — People  v.  Eice, 
103  Mich;  350,   61  N.  W.  540. 

[a]  In  Davis  v.  McNear,  101  Cal. 
606,  36  Pac.  105,  the  trial  court  hav- 
ing refused  to  instruct  that  "A  judg- 
ment of  conviction  which  has  been 
reversed  is  a  mere  nullity,  and  has  no 
vitality  for  any  purpose,"  tlie  supreme 
court  said  such  instruction  might  prop- 
erly have  been  given  as  tending  to 
free  a  certain  witness  from  the  im- 
putation growing  out  of  his  convic- 
tion for  perjury,  but  the  refusal  was 
not  reversible  error,  as  it  was  a  com- 


monplace    matter     which     the     jurors 
might  be  assumed  to  know. 

85.  Hatfield  v.  Chicago,  etc.  E.  Co., 
61  Iowa  434,  16  N.  W.  336;  Norfolk, 
etc.  E.  Co.  V.  Poole's  Admr.,  100  Va. 
148,  40  S.  E.  627. 

86.  To  say  to  the  jury  in  effect  that 
they  might  consider  fhe  ties  or  asso- 
ciations of  race  is  not  prejudicial 
where  the  jury  are  also  warned  that 
they  must  not  disbelieve  any  witness 
simply  because  of  his  race  or  national- 
ity. Bernier  v.  Nute,  77  N.  H.  568,  94 
Atl.   509. 

[a]  To  tell  the  jury  they  may  con- 
sider, "the  character  of  the  state- 
ments made  by  any  particular  witness 
or  witnesses,"  is  not  equivalent  to 
charging  that  they  may  consider  "the 
character  of  the  witnesses"  and  give 
weight  to  their  personal  acquaintance 
with  witnesses.  Atlantic  Coast  Line 
R.  Co.  V.  Jones,  132  Ga.  189,  63  S.  E. 
834. 

87.  "It  is  doubtful  if  such  a  charge 
embracing  these  matters  should  be 
given."  Eddy  v.  Lowry  (Tex.),  24 
S.  W.  1076. 

88.  See  the  following:  Ala. — Nor- 
ris  V.  State,  87  Ala.  85,  6  So.  371,  fol. 
lowing  Clarke  v.  State,  87  Ala.  71,  6 
So.  368,  and  explaining  Allen  v.  State, 
87  Ala.  107,  6  So.  370,  as  not  laying 
down  any  different  rule  but  only  hold- 
ing that  the  province  of  the  jury  must 
not  be  invaded  as  by  telling  the  jury 
in  effect  to  disregard  the  defendant's 
testimony.  Ga. — Louisville  &  N.  E. 
Co.  V.  Ledford,  142  Ga.  770,  83  S.  E. 
792,  following  Central  of  Georgia  E. 
Co.  V.  Bernstein,  113  Ga.  175,  38  S.  E. 
394;  Macon  E.  etc.  Co.  v.  Barnes,  121 
Ga.  443,  49  S.  E.  282.  HI. — Siebert  v. 
People,  143  111.  571,  32  N.  E.  431; 
Parlin  v.  Pinfrouck,  65  111.  App.  174. 
Mo.— State  v.  Kyle,  259  Mo.  401,  168 
S.  W.  681;  State  v.  Hyder,  258  Mo. 
225,  167  S.  W.  524;  State  v.  Wells,  111 
Mo,  533,  20  S.  W.  232.     Mont.— White 
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not  permitted,  because  they  are  unwarranted  charges  on  the  facts," 


V.  Chicago  E.  Co.,  49  Mont.  419,  143 
Pae.  561.  Wash.— State  v.  MeCann,  16 
Wash.  249,  47  Pac.  443,  49  Pac.  216, 
following  State  v.  Nordstrom,  7  Wash. 
506,  35  Pac.  382. 

[a]  In  Indiana,  (1)  the  right  to 
do  so  is  recognized.  See  Fox  v.  Barek- 
man,  178  Ind.  572,  99  N.  B.  989;  Ean- 
dall  V.  State,  132  Ind.  539,  32  N.  E. 
305.  (2)  But  in  Tippecanoe  Land  & 
Water  Co.  v.  Jester,  180  Ind.  357,  101 
N.  B.  915,  L.  E.  A.  1915B,  721,  such 
an  instruction  was  held  not  commend- 
able as  being  calculated  to  "unduly 
impress  upon  the  minds  of  jurors  that 
the  judge  has  in  mind  some  suspicion 
regarding  the  evidence  of  some  wit- 
nesses," though  the  instruction  was 
couched  in  general  terms,  and  included 
interest  and  appearance  of  witnesses, 
as  well  as  their  bias  or  prejudice. 

[b]  An  instruction  that  the  jury 
"might  consider  the  relations  of  the 
parties  and  witnesses  and  their  inter- 
est, temper,  bias,  demeanor,  intelli- 
gence and  credibility  in  testifying"  in 
no  way  violates  the  constitutional  in- 
hibition against  commenting  on  the 
evidence.  Klepsch  v.  Donald,  4  Wash. 
436,  30  Pac.  991,  31  Am.  St.  Eep.  936. 
See  also  Lyts  v.  Keevey,  5  Wash.  606, 
32  Pac.  534.  As  to  right  of  court  to 
comment  on  evidence  see  supra,  VI,  C, 
3,  o. 

[c]  Interest  of  employes  of  one 
party  in  the  success  of  their  employer's 
case  and  its  effect  on  their  employment 
held  properly  commented  on.  McDon- 
ell  V.  Eifle  Boom  Co.,  71  Mich.  61,  38 
N.  W.  681.  And  see  Norfolk,  etc.  E. 
Co.  V.  Poole's  Admr.,  100  Va.  148,  40 
S.  B.  627. 

[d]  Applied  where  witnesses  were 
taxpayers  of  one  of  the  parties.  City 
of  Harvard  v.  Crouch,  47  Neb.  133,  66 
N.  W.  276. 

[e]  Where  defendant  (1)  has  taken 
the  stand  it  is  proper  to  instruct  on  his 
in-terest.  State  v.  Saxon  (Conn.),  86  Atl. 
590.  But  see  Carleton  v.  State,  43  Neb. 
373,  61  N.  W.  699,  and  Housh  v.  State, 
43  Neb.  163,  61  N.  W.  571  (wherein 
this  rule  was  sanctioned  and  followed 
merely  because  of  the  practice  having 
become  settled  and  on  the  authority  of 
Murphy  v.  State,  15  Neb.  383,  19  N. 
W.  489;  St.  Louis  V.  State,  8  Neb. 
405);  (2)  At  least  there  is  no  objec- 
tion to  charging  on  defendant's  inter- 
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est  "in  general  terms."  Ariz. — Hal- 
derman  v.  Territory,  7  Ariz.  120,  60 
Pac.  876.  Ark.— Hamilton  v.  State,  62 
Ark.  543,  36  S.  W.  1054.  Colo.— Gan- 
kyo  Mitsunaga  v.  People,  54  Colo.  102, 
129  Pac.  241,  citing  Porter  v.  People,  31 
Colo.  508,  74  Pac.  879;  Babcock  v.  Peo- 
ple, 13  Colo.  515,  22  Pac.  817;  Minieh 
V.  People,  8  Colo.  440,  9  Pac.  4.  Minn. 
State  V.  Ames,  90  Minn.  183,  194,  96 
N.  W.  330.  Wyo.— Haines  v.  Terri- 
tory, 3  Wyo.  167,  13  Pac.  8. 

See  also  State  v.  Borgstrom,  69 
Minn.  508,  72  N.  W.  799,  975;  State 
V.  Lucy,  41  Minn.  60,  42  N.  W.  697. 

[f]  It  does  not  cast  discredit  on 
defendant's  testimony  to  give  a  prop- 
erly worded  instruction  on  his  inter- 
est as  affecting  his  credibility.  Faulk- 
ner V.  Territory,  6  N.  M.  464,  30  Pac. 
905. 

fg]  A  mere  caution  to  the  jury 
that  they  should  scrutinize  the  testi- 
mony of  plaintiff's  husband  as  a  party 
to  the  suit,  and  having  at  least  a  moral 
interest  in  the  result,  is  permissible. 
White  V.  Guynn,  168  N.  C.  434,  84  S. 
E.  694. 

[h]  In  a  criminal  case  it  is  proper 
to  instruct  that  notwithstanding  the 
personal  interest  of  defendant,  and  his 
lelatives,  if  they,  "believed  them  to 
be  credible  witnesses,  they  should  give 
to  their  testimony  the  same  weight  as 
that  of  other  witnesses."  State  V. 
Lance,  166  N.  C.  411,  81  S.  B.  1092. 

89.  Ky.— Wright  v.  Com.,  85  Ky. 
123,  2  S.  W.  904,  on  ground  that  the 
jury  are  the  sole  judges  of  the  weight 
and  credibility  and  it  is  erroneous  to 
direct  attention  to  the  interest.  La, 
State  V.  Poree,  136  La.  939,  68  So.  83; 
State  V.  Smith,  135  La.  427,  65  So.  598; 
State  V.  King,  135  La.  117,  64  So.  1007; 
State  V.  Carroll,  134  La.  965,  64  So. 
868.  Miss.— Woods  v.  State,  67  Miss. 
575,  7  So.  495.  Tex.— Willis  v.  Whit- 
sitt,  67  Tex.  673,  4  S.  W.  253;  Shields 
V:  State,  39  Tex.  Crim.  13,  44  S.  W. 
844,  following  Harrell  v.  State,  37  Tex. 
Crim.  612,  40  S.  W.  799,  which  reviews 
the  cases  and  overrules  so  much  of  the 
earlier  decisions  as  seem  to  hold  the 
contrarv.  See  also  Houston,  etc.  B. 
Co.  V.  Eunnells,  92  Tex.  305,  47  S.  W. 
971. 

[a]  In  Louisiana,  it  is  made  the 
duty  of  the  trial  court  however  to 
charge  that  the  testimony  of  the  de- 
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or  are  obnoxious  as  singling  out  defendant's  testimony;^"  and  in  at 
least  one  jurisdiction  they  are  considered  prejudicial  on  both 
grounds.*^  It  is  not  reversible  error  to  refuse  to  give  a  proper  in- 
struction on  defendant's  credibility  where  he  did  not  testify  to  any 
material  fact,^^  nor  is  it  error  to  refuse  to  charge  that  the  jury  can 
consider  the  fact  that  a  witness  is  not  interested;^'  but  it  has  been 
held  reversible  error  to  refuse  to  charge  the  jury  that  they  may  dis- 
regard the  evidence  of  an  interested  party  where  the  circumstances 
warrant  their  so  doing.^* 

(II.)  Form  and  Substance.  —  "Where  the  practice  is  permitted  great 
care  must  be  exercised  not  to  comment  unfairly  upon  the  testimony,®^ 
and  not  to  single  out  one  witness  or  set  of  witnesses.""  Nor  should 
the  instructions  state  as  a  rule  of  law,^^  that  interest  affects  the  weight 


fendant  in  a  criminal  case  is  to  be 
given  the  same  weight  and  considera- 
tion as  that  of  other  witnesses.  This 
duty  is  substantially  fulfilled  by  a 
charge  which  says  "He  is  governed  by 
the  same  rules,  in  testing  his  credibil- 
ity and  the  correctness  of  his  state- 
ments, as  every  other  witness.  You 
have  to  believe  or  disbelieve  him,  just 
as  he  impresses  you  as  to  the  truth 
and  veracity  of  his  statements."  State 
V.  Poree,  136  La.  939,  68  So.  83. 

90.  Black  V.  State,  5  Okla.  Grim. 
662,  115  Pac.  604;  Clark  v.  State,  4 
Okla.  Crim.  368,  111  Pac.  659;  Dooling 
V.  State,  3  Okla.  Grim.  491,  106  Pae. 
982. 

[a]  It  is  proper  to  refuse  a  request 
which  in  effect  singles  out  and  subjects 
defendant's  testimony  to  any  different 
rule  of  credibility  than  that  of  other 
witnesses.  State  v.  Thrailkill,  71  S. 
C.  136,  50  S.  E.  551. 

91.  In  California  the  practice  was 
formerly  permitted,  but  in  People  v. 
Maughs,  149  Cal.  253,  86  Pac.  187,  the 
supreme  court  admonished  the  trial 
courts  that  in  the  future  the  giving  of 
the  instruction  would  be  considered 
"so  prejudicial  to  the  rights  of  a  de- 
fendant, secured  to  him  by  our  con- 
stitution and  laws  as  to  call  for  the 
reversal  of  any  judgment  which  may  be 
rendered  against  him."  See  also  Peo- 
ple V.  Ryan,  152  Cal.  364,  92  Pae.  853; 
Douglas  I'."  Berlin  Dye,  etc.  Co.  (Cal.), 
145  Pac.   535,  and  eases  therein   cited. 

92.  People  v.  Straueh,  24f  El.  220, 
93  N.  E.  126. 

93.  Penney  v.  McCauley,  3  Ala.  App. 
497,   57   So.   510. 

94.  Silvey  v.  Lehigh  Valley  E.  Co., 
151  N.  Y.  Supp.  122,  following  Dean  v. 


Metropolitan  E.  E.  Co.,  119  N.  Y.  540, 
23  N.  E.  1054,  and  compare  cases  there 
cited. 

95.  State  v.  Campbell,  7  N.  D.  58, 
66,  72  N.  W.  935,  following,  Territory  v. 
O'Hare,  1  N.  D.  30,  44  N.  W.  1003. 
See  also  Bing  v.  State,  52  Ark.  263,  12 
S.  W.  559. 

96.  111.— Parlin  v.  Pinfrouek,  65  111. 
App.  174.  Ind. — Tippecanoe  Land  & 
Trust  Co.  V.  Jester,  180  Ind.  357,  101 
N.  E.  915,  L.  E.  A.  1915E,  721.  Minn. 
Moe  V.  Paulson,  128  Minn.  277,  150  N. 
W.  914.  Mont. — ^White  v.  Chicago,  etc. 
E.  Co.,  49  Mont.  419,  143  Pac.  561. 

[a]  "Instructions  in  this  respect 
should  be  in  general  terms  and  not  by 
reference  to  a  particular  witness.  Har- 
riott V.  Holmes,  77  Minn.  245,  79  N. 
W.  1003.  But  the  reason  for  holding 
that  the  mention  of  the  name  of  one 
witness,  and  cautioning  the  jury  to 
take  into  consideration  his  interest  in 
the  outcome  of  the  litigation,  does  not 
apply  where  the  court  names  practi- 
cally all  the  witnesses  on  both  sides  of 
the  case  who  are  thus  interested." 
Moe  V.  Paulson,  128  Minn.  277,  150  N. 
W,  914. 

[b]  Care  must  be  taken  so  to  word 
the  instruction  that  the  jury  shall  un- 
derstand they  are  to  treat  the  testi- 
mony of  the  .party  no  differently  from 
the  testimony  of  other  witnesses.  Peo- 
ple V.  Gerald,  265  111.  448,  107  N.  E. 
165,  Ann.  Gas.  1916A,  636. 

fcl  Where  both  plaintiff  and  de- 
fendant testify,  it  is  unfair  to  refer  to 
one's  testimony  and  not  to  the  others. 
Thiele  v.  Hetzel,  184  111.  App.  633. 

97.  Davis  v.  Central  Eailroad,  60 
Ga.  329;  Dodd  V.  Moore,  91  Ind.  523. 
See  Allison  v.  United  St9,tes,  160  U.  S, 
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to  be  given  to  the  testimony  of  a  witness.     Approved  forms  may  be 
found  in  the  note.®^ 


203,  16  Sup.  Ct.  252,  40  L.  ed.  395; 
Swan  V.  Carawan,  168  N.  C.  472,  84  S. 
E.  699;  Ferebee  v.  Norfolk-Southern  E. 
Co.,  167  N.  C.  290,  83  S.  E.  360. 

[a]  In  Pittsburg,  etc.  Ry.  Co.  v. 
Chappel  (Ind.),  106  N.  E.  403,  it  was 
claimed  that  an  instruction  was  erron- 
eous which  told  the  jury  they  "should" 
take  into  account  the  interest,  or  want 
of  interest,  of  witnesses  rather  than 
that  they  "may"  do  so.  But  the  court 
says  "It  has  frequently  been  decided 
otherwise.  Tippecanoe  Loan  &  Trust 
Co.  V.  Jester,  180  Ind.  357,  101  N.  E. 
915,  L.  E.  A.  1915E,  721,  and  cases 
there  cited." 

fb]  Instruction  Upheld  as  Not 
Within  Rule. — "There  is  no  law  that 
impeaches  a  witness  because  he  is  an 
agent  or  employe  of  a  railroad,  or  con- 
nected with  a  railroad  corporation.  It 
is  a  question  you  may  consider  as  re- 
garding his  interest,  in  judging  his 
credibilty."  This  was  upheld  in  Louis- 
ville &  N.  E.  Co.  V.  Ledford,  142  6a. 
770,  83  S.  E.  792,  as  not  open  to  the 
criticism  that  it  did  not  appear  that 
the  employes  of  the  company  had  any 
interest  in  the  case,  and  was  expres- 
sive of  the  court's  opinion  that  the 
agent  or  employe  was  interested  in  the 
litigation. 

[c]  "The  defendant,  at  the  trial, 
requested  the  following  instruction: 
'The  jury  are  instruoted  that  the  fact 
that  Metcalf  is  ■  the  defendant  is  not  of 
itself  sufficient  to  impeach  or  discredit 
his  testimony  or  evidence.  The  law 
makes  him  a  competent  witness  in  the 
ease;  and  his  evidence,  like  all  other 
evidence  in  the  case,  should  be  consid- 
ered by  the  jury;  but  in  weighing  his 
evidence  the  jury  may  take  into  consid- 
eration the  fact  that  he  is  the  de- 
fendant.' The  court  modified  the  in- 
struction by  striking  out  the  words  in 
italics.  We  think  the  instruction  as 
requested  should  have  been  given." 
State  V.  Metcalf,  17  Mont.  417,  43 
Pac.  182. 

98.  "In  passing  upon  the  testimony 
of  the  witnesses  for  the  defendant, 
you  have  a  right  to  take  into  consid- 
eration any  interest  which  such  wit- 
nesses may  feel  in  the  result  of  the 
suit,  if  any  is  pr'/ved  or  appears,  grow- 
ing out  of  their  relationship  or  inter- 
est in  the  defendant  or  otherwise,  and 
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give  to  the  testimony  of  such  wit- 
nesses only  such  weight  as  you  think 
it  entitled  to  under  all  the  circum- 
stances proved  on  the  trial."  City  of 
Harvard  v.  Crouch,  47  Neb.  133,  66  N. 
W.  276.  See  also  Barmby  v.  Wolfe,  44 
Neb.  77,  62  N.  W.  318. 

[a]  Upon  Weight  To  Be  Given 
Parties  as  Witnesses.— "Weigh  all  this 
evidence,  gentlemen,  in  every  way, 
and  in  weighing  it  you  have  a 
right  to  take  into  consideration  the 
interest  tha,t  the  parties  have  in 
the  result  of  your  verdict,  the  con- 
duct of  the  witnesses  upon  the  stand, 
and  their  demeanor,  the  interest 
that  they  may  have  shown,  or  bias, 
upon  the  stand,  the  means  they  have 
of  knowing  that  to  which  they  testify, 
their  character  and  reputation  in 
weighing  this  testimony  so  as  to  ar- 
rive at  the  truth  of  what  this  matter 
is."  Following  Herndon  v.  Southern 
Eailroad  Co.,  162  N.  C.  317,  78  S.  E. 
287,  the  supreme  court  in  Ferebee  v. 
Norfolk  Southern  E.  Co.,  167  N.  C.  290, 
83  S.  E.  360,  says  "We  commend  this 
charge  as  a  full  and  clear  statement 
of  duties  of  jurors  in  passing  upon  the 
evidence  of  parties  when  they  are 
witnesses." 

[b]  In  Criminal  Prosecution: 
"Under  the  law  of  this  state  the  ac- 
cused is  a  competent  witness  in  his 
own  behalf  and  you  are  bound  to  con- 
sider his  testimony;  but  in  determin- 
ing what  weight  to  give  to  his  testi- 
mony you  may  weigh  it  as  you  would 
the  testimony  of  any  other  witness, 
and  you  may  take  into  consideration 
his  interest  in  the  result  of  the  trial, 
his  manner,  and  the  probability  or  im- 
probability of  his  testimony,  and  giv- 
ing to  his  testimony  such  weight  as, 
under  all  the  circumstances,  you  think 
it  entitled  to."  Housh  v.  State,  43 
Neb.  163,  61  N.  W.  571.  For  other 
forms,  see  Ala. — Wright  v.  State,  148 
Ala.  596,  42  So.  745.  Ga.— Bouse  v. 
State,  136  Ga.  356,  71  S.  E.  667.  HI. 
People  V.  Scarbak,  245  111.  435,  92  N. 
E.  286;  McElroy  v.  People,  202  111.  473, 
66  N.  E.  1058.  Mo.— State  v.  Darrah, 
152  Mo.  522,  54  S.  W.  226.  N.  0. 
State  V.  Vann.  162  N.  C.  534,  77  S.  E. 
295;  State  v.  Dixon,  149  N.  C.  460,  62 
S.  E.  615. 

[e]    On    Testimony    of    Defendant 
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e.  Accomplice's  Testimony.'^ —  (I.)  Where  Corroboration  Is  Not  Re- 
quired To  Convict. —  Even  in  those  jurisdictions  where  conviction  may 
be  had  on  the  uncontradicted  evidence  of  accomplices,  the  jury  should 
usually  be  instructed  that  such  evidence  is  to  be  received  with  great 
care  and  caution.^  It  is  true  the  right  to  so  caution  the  jury  has  been 
denied  as  being  in  effect  a  charge  on  the  weight  of  the  evidence.^  Some 
early  cases  go  to  the  extent  of  saying  that  it  is  the  court's  duty  to 


and  His  Wife. — The  following  form  has 
been  many  times  approved  in  Missouri. 
"Take  into  consideration  the  fact  that 
he  is  the  defendant,  and  that  she  is 
his  wife,  and  the  interest  that  they 
have  in  the  result  of  the  trial."  State 
V.  Kyle,  259  Mo.  401,  168  8.  W.  681; 
State  V.  Hyder,  258  Mo.  225,  167  S.  W. 
524,  and  cases  there  cited. 

[d]  For  an  instruction  upheld 
against  the  objection  that  it  was  "con- 
tradictory and  Incomprehensible  In  it- 
self" see  People  v.  Kuapp,  71  Cal.  1, 
11  Pac.   793. 

99.  For  approved  forms,  see  Fla. 
Shiver  v.  State,  41  Pla.  630,  27  So.  36; 
Bacon  v.  State,  22  Fla.  51.  Ga. — Mel- 
ton V.  State,  116  Ga.  582,  42  S.  E.  708. 
Ill.-Earll  V.  People,  73  111.  329.  Ky. 
Yontz  V.  Com.,  23  Ky.  L.  Eep.  1868,  66 
S.  W.  383.  Mo.— State  v.  Donnelly, 
130  Mo.  642,  32  S.  W.  1124,  and  cases 
cited.  Tex. — Foster  «.  State  (Tex. 
Crim.),  150  S.  W.  936;  Dates  v.  State 
(Tex.  Crim.),  149  S.  W.  1194;  Cowl- 
ing V.  State,  63  Tex.  Crim.  366,  140  S. 
W.  224. 

1.  See  the  following:  IT.  S.— Diggs 
V.  United  States,  220  Fed.  545,  136  C. 
C.  A.  147,  quoting  Holmgren  v.  United 
States,  217  U.  S.  509,  30  Sup.  Ct.  588, 
54  L.  ed.  861;  United  States  v.  Sykes, 
58  Fed.  1000.  Colo.— Solander  v.  Peo- 
ple, 2  Colo.  48.  Conn. — State  v.  Maney, 
54  Conn.  178,  6  Atl.  401;  State  v.  Steb- 
bins,  29  Conn.  463,  79  Am.  Dec. 
223.  Fla. — Anthony  v.  State,  44 
44  Fla.  1,  32  So.  818.  HI.— Peo- 
ple V.  Rosenberg,  267  111.  202,  108  N. 
E.  54;  People  v.  Harris,  263  111.  406, 
105  N.  E.  303;  Hoyt  v.  People,  140  111. 
588,  30  N.  B.  315,  16  L.  E.  A.  239. 
Kan.— State  v.  Book,  42  Kan.  419,  22 
Pac.  626.  La.— State  v.  De  Hart,  109 
La.  570,  33  So.  605;  State  v.  Russell,  33 
La.  Ann.  135;  State  v.  Prudhomme,  25 
La.  Ann.  522.  Mass. — Com.  v.  Price, 
10  Gray  472,  71  Am.  Dec.  668.  Mo. 
State  V.  Walls,  262  Mo.  105,  170  S.  W. 
1112;  State  V.  Donnelly,  130  Mo.  642, 
32  S.  W.1124.     Neb.— Long  v.  State, 


23  Neb.  33,  36  N.  W.  310.  N.  Y.— Peo- 
ple V.  Costello,  1  Denio  83,  citing  a 
number  of  English  ca?es  to  the  same 
effect.  N.  C— State  «.•  Miller,  97  N.  C. 
484,  2  S.  E.  363,  citing  a  line  of  North 
Carolina  cases.  S.  C. — State  v.  Brown, 
3  Strob.  508.  Vt.— State  v.  Dana,  59 
Vt.  614,  10  Atl.  727.  Wyo.— Arnold  v. 
State,  5  Wyo.  439,  40  Pac.  967. 

[a]  To  so  instruct  is  as  favorable 
to  the  defendant  as  he  can  demand 
however.  "It  is  doubtful  whether  the 
court  was  required  to  go  to  this  ex- 
tent." State  V.  Coates,  22  Wash.  601, 
61  Pac.  726. 

fb]  It  was  proper  to  instruct  the 
jury  "I  can't  say  that  you  can't  find 
a  verdict  upon  his  (the  accomplice's) 
testimony  alone,  but  it  is  the  safer  rula 
not  to  find  the  defendant  guilty  upon 
the  testimony  of  (the  accomplice) 
alone,  without  corroboration."  Allen 
V.  State,  10  Ohio  St.  287.  See  also 
State  V.  Hare,  87  Ohio  St.  204,  100  N. 
E,  825;  State  v.  Robinson,  83  Ohio  St. 
136,  93  N.  E.  623. 

[e]  It  has  been  said  that  reversal 
will  not  follow  even  where  the  instruc- 
tion goes  to  the  extent  of  invading 
the  province  of  the  jury  by  assuming 
that  the  witness  admits  complicity,  the 
theory  being  that  the  instruction  is 
not  prejudicial.  Whiting  v.  State,  48 
Ohio  St".  220,  27  N.  E.  96. 

2.  "The  provisions  of  the  Consti- 
tutions of  1868  and  1895,  prohibiting 
judges  from  charging  juries  in  respect 
to  matters  of  fact,  have  been  inter- 
preted and  applied  by  this  court  in  so 
many  cases  that  it  is  unnecessary  to 
do  more  than  refer  to  a  few  of  them, 
to  show  that  the  trial  judge  cannot 
say  to  the  jury  that  it  is  unsafe  to 
convict  upon  the  uncorroborated  testi- 
mony of  an  accomplice,  or  that  such 
testimony  is  lacking  in  weight  or  cred- 
ibility, or  express  or  intimate^  any 
opinion  as  to  the  weight  or  sufBciency, 
without  violating  the  Constitution." 
State  i).  Sowell,  85  S.   C.  278,  282,  67 
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give  the  instruction  of  his  own  motion,'  but  the  better  rule  seems  to 
be  that  in  the  absence  of  a  request  the  instruction  need  not  be  given.* 
If  there  be  evidence  to  support  it,  some  courts  have  said  it  is  reversible  ■ 
error  not  to  give  the  instruction  on  request,®  but  others  hold  it  to 
be  a  mere  omission  for  which  no  reversal  will  be  granted  where  the 
evidence  is  sufficient  to  warrant  a  conviction,^  and  even  in  a  jurisdic- 
tion where  no  instructions  can  be  given  except  upon  request  it  has 
been  held  discretionary  with  the  court  as  to  granting  the  request/ 
Of  course  the  instructions,' even  where  required  to  be  given,  must  not 
be  argumentative,'  and  must  not  directly  charge  the  jury  to  believe 
or  disbelieve  the  accomplice.' 

(n.)  Wtere  Accomplice  Must  Be  Corroborated.  —  Binding  instructions 
not  to  convict  on  the  uncorroborated  testimony  of  an  accomplice  should 
be  given  where  the  statute  forbids  conviction  unless  the  accomplice  is 


S.  E.  316.  See  also  State  v.  Clark,  85 
S.  C.  273,  67  S.  E.  300. 

[a]  The  theory  is  that  it  is  a  charge 
upon  the  weight  of  the  evidence  and 
so  must  not  be  given.  While  it  might 
benefit  the  defendant  it  lets  down  the 
bars  to  further  comment  on  the  weight. 
State  V.  Betsall,  11  W.  Va.  704. 

As  to  effect  of  charge  upon  weight 
of  evidence  see  supra,  VI,  C,  3,  c. 

3.  In  State  v.  Stebbins,  29  Conn. 
463,  79  Am.  Dec.  223,  the  court  says: 
"It  is  now  held  a  clear  omission  of 
judicial  duty,  and  becomes  a  ground 
perhaps  for  a  new  trial."  But  no 
complaint  was  made  and  the  supreme 
court  assumed  that  the  trial  court  did 
his  duty. 

[a]  "The  courts  ever  consider  it 
their  duty  to  advise  a  jury  to  acquit, 
where  there  is  no  evidence  other  than 
the  uncorroborated  testimony  of  an  ac- 
complice." Com.  V.  Bosworth,  22 
Pick.    (Mass.)   397. 

As  to  duty  of  court  generally  to  in- 
etruct  on  its  own  motion  see  supra, 
III,  A,  2. 

4.  State  V.  Eook,  42  Kan.  419,  22 
Pac.  626. 

[a]  The  court  was  not  asked  to 
give  any  instruction  but  did  instruct 
fully  as  to  the  jury's  right  to  discard 
the  accomplice's  testimony  if  they  be- 
lieved he  had  sworn  falsely;  that  they 
were  the  sole  judges  of  credibility,  etc. 
This  was  sufficient.  State  v.  Patter- 
son, 52  Kan.  335,  34  Pac.  784. 

[b]  "This  court  held  in  State  v. 
Prudhomme,  25  La.  Ann.  525,  and  again 
in  State  v.  Bussell,  33  La.  Ann.  138, 
that  the  rule  requiring  the  judge  to 
charge  the  jury  that  the  testimony  of 
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an  accomplice  needs  confirmation  is 
rather  a  rule  of  practice  than  a  rule  of 
law,  the  application  for  which  is  for 
the  discretion  of  the  judge  by  whom 
the  case  is  tried,  and  in  its  applica- 
tion much  depends  on  the  nature  of  the 
offense  and  the  extent  of  the  witness' 
complicity."  State  v.  De  Hart,  109  La. 
570,  33  So.  605. 

Compare  infra,  VI,  H,  5,  e,  (II). 

5.  Fla. — Anthony  v.  State,  44  Pla. 
1,  32  So.  818.  HI. — People  v.  Eosen- 
berg,  267  111.  202,  108  N.  E.  54;  Hoyt 
V.  People,  140  111.  588,  30  N.  E.  315,  16 
L.  E.  A.  239.  Mb.— State  v.  Jones,  64 
Mo.   391. 

8.  V.  S. — Diggs  V.  United  States, 
220  Fed.  545,  136  O.  C.  A.  147.  Colo. 
Solander  v.  People,  2  Colo.  48.  Vt 
State  V.  Dana,  59  Vt.  614. 

7.  Cheatham  v.  State,  67  Miss.  335, 
7  So.  204,  19  Am.  St.  Eep.  310,  followed 
in  Brown  v.  State,  72  Miss.  990,  18 
So.  431. 

8..  Instruction  Condenmed  as  Aigu- 
mentary. — "Such  evidence  is  not,  in 
legal  estimation,  as  satisfactory  as  is 
the  evidence  of  unimpeached  or  disin- 
terested witnesses."  This  conveys  the 
idea  that  the  accomplice  had  been  im- 
peached and  is  in  the  nature  of  an 
argument.  People  v.  Eosenberg,  267 
111.  202,  108  N.   B.  54. 

9.  Instruction  Upheld  as  Not  Be- 
ing on  the  Weight.— "It  told  the  jury 
that  they  were  the  judges  of  the  cred- 
ibility of  an  accomplice,  and  that  while 
the  testimony  of  an  accomplice  must 
be  received  with  great  caution,  still 
if  the  jury  are  convinced  of  its  truth, 
they  have  a  right  to  believe  it,  and 
it  is  their  duty  to  do  so."    This  does 
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corroborated.^"  It  is  true  it  is  not  necessary  to  give  the  instruction 
if  no  request  is  made  therefor,^^  unless  the  statute  requires  a  charge 
on  the  entire  law  in  felony  cases  in  which  case  it  has  been  held  that 
there  must  be  such  a  eharge.^^  On  the  other  hand,  failure  to  give 
on  proper  request  therefor  has  been  held  reversible  error,^^  except 
where  the  case  is  supported  by  the  balance  of  the  evidence  and  dis- 
regarding the  accomplice's  testimony. ^^ 

An  instruction  in  the  language  of  the  statute  is  suffieient,^^  and  it 
has  been  said  the  statute  should  be  substantially  foUowed.^^  That 
part  of  the  statute  which  provides  in  effect  that  the  corroboration 


not  direct  them  to  believe  the  accom- 
plice. People  V.  Harris,  263  111.  406, 
105  N.  E.  303. 

10.  V.  S.— United  States  v.  Van 
Leuven,  65  Fed.  78.  Ala. — ^Newsum  v. 
State,  10  Ala.  App.  124,  65  So.  87.  Ark. 
Kennedy  v.  State  (Ark.),  171  S.  W. 
878.  Ga.— Bernhard  v.  State,  76  Ga. 
613;  Timmons  v.  State,  14  Ga.  App. 
802,  82  S.  E.  378.  Idaho.— See  State  v. 
Grant,  26  Idaho  189,  140  Pac.  959.  la. 
State  V.  Smith,  102  Iowa  656,  72  N.  W. 
279;  Bay  v.  State,  1  G.  Gr.  316,  324,  48 
Am.  Dec.  379.  Okla. — Fisher  v.  Ter- 
ritory, 17  Okla.  455,  87  Pac.  301.  Ore. 
State  V.  Canton,  147  Pac.  927;  State  v. 
Bunyard,  73  Ore.  222,  144  Pac.  449. 
Tex.— Castillo  v.  State  (Tex.  Grim.), 
172  S.  W.  788;  Brann  v.  State  (Tex. 
Grim.),  39  S.  W.  940;  Koe  v.  State 
(Tex.  App.),  8  S.  W.  463.  Utah. 
State  V.  Powell,  143  Pac.  588. 

[a]  In  California,  (1)  the  jury 
should  "be  instructed  by  the  court  on 
all  proper  occasions  .  .  .  that  the  tes- 
timony of  an  accomplice  ought  to  be 
viewed  with  distrust."  See  People  v. 
Coffey,  161  Cal.  433,  119  Pac.  901,  39  L. 
E.  A.  (N.  S.)  704.  (2)  In  People  v. 
Sternberg,  111  Cal.  11,  43  Pac.  201,  it 
was  held  that  giving  such  an  instruc- 
tion in  a  criminal  case  was  not  a 
charge  on  the  evidence  and  could  not 
be  complained  of  by  a  defendant,  as 
it  was  favorable   to  him. 

[b]  In  Kentucky,  when  there  is  no 
corroborating  evidence  it  is  made  the 
duty  of  the  court  to  instruct  the  jury 
to  acquit.     Craft  v.  Com.,  80  Ky.  349. 

11.  Ark.— Kennedy  v.  State,  171  S. 
W.  878.  Minn.— State  v.  Lawlor,  28 
Minn.  216,  9  N.  W.  698.  N.  D.— State 
V   Haynes,  7  N.  D.  352,  75  N.  W.  267. 

Ta]  Not  error  to  fail  to  instruct 
without  request  where  the  state  did 
not  rely  wholly  on  the  accomplice's 
evidence.  Eobinson  V.  State,  84  Ga. 
674,  11  S.  B.  544. 


As  to  necessity  for  request  gener- 
ally see  supra,  III,  A. 

12.  Castillo  V.  State  (Tex.  Crim.), 
172  S.  W.  788;  Savage  v.  State  (Tex. 
Grim.),  170  S.  W.  730;  Coburn  v.  State, 
36  Tex.  Crim.  257,  36  S.  W.  442. 

[a]  Even  then  if  the  testimony  of 
the  accomplice  only  affects  a  collateral 
matter  the  charge  need  not  be  given. 
Bailey  v.  State  (Tex.  Crim.),  155  S. 
W.  536. 

[b]  Where  Accomplice  Befuses  To 
Testify.— In  Wyres  v.  State  (Tex. 
Crim.),  166  S.  W.  1150,  the  alleged  ac- 
complice having  absolutely  refused  to 
testify  on  the  ground  that  he  might 
incriminate  himself,  though  there  was 
other  testimony  as  to  statements  made 
by  the  accomplice  out  of  court  con- 
necting the  defendant  with  the  crime, 
no  charge  on  accomplice's  testimony 
was  necessary. 

13.  People  V.  Sternberg,  111  Cal.  11, 
43  Pac.  201,  construing  Code  Civ.  Proc, 
§2061,   Bubdiv.  4. 

14.  People  V.  Lawlor,  21  Cal.  App. 
63,  131  Pae.  63,  construing,  Pen.  Code, 
§§1093,  1127,  and  Const.  Amendment, 
§4j/^  of  article  6,  providing  that  rever- 
sal shall  not  be  had  for  misdirection  of 
the  jury  unless  the  error  has  resulted 
in  a  miscarriage  of  justice. 

15.  Territory  v.  Mahaffey,  3  Mont. 
112. 

[a]  It  is  sufficient  to  give  the  cau- 
tion in  the  words  of  the  statute  with- 
out enlightening  the  jury  as  to  the  par- 
ticular feature  of  the  case  in  which 
the  accomplice  should  be  corroborated. 
State  V.  Jackson,  103  Iowa  702,  73  N. 
W.  467. 

16.  Craft  V.  Com.,  80  Ky.  349. 

[a]  But  defendant  cannot  complain 
of  failure  to  follow  statute  where  the 
court  gave  the  instruction  he  asked 
for.  Kennedy  v.  State  (Ark.),  171  S. 
W.   878. 

[b]  To     say     that     the     testimony 
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must  be  of  something  more  than  the  commission  of  the  offense  or 
the  circumstances  thereof,  should  be  included  in  the  charge.^'  Of 
course,  the  court  must  be  careful  not  to  charge  that  the  accomplice 
has  been  corroborated.^* 

f.  Admissions,  Confessions  or  Statements. — (I.)  In  Criminal  Cases. 
While  in  some  jurisdictions  it  is  improper  to  instruct  the  jury  that 
admissions  and  confessions  are  to  be  received  with  caution,^'  in  other 
jurisdictions  though  holding  it  improper  to  make  the  charge  in  such 
a  way  as  to  be  in  effect  a  charge  upon  the  weight  which  the  jury  is 
to  give  them,^".  an  instruction  that  they  may  give  great,  or  little,  or 
no  weight  at  all,  is  not  objectionable.^^  A  distinction  has  also  been 
made  as  to  charging  on  confessions  when  the  case  only  shows  inerim- 
atory  admissions,^^  and  between  confessions  or  admissions  received 
solely  for  the  purpose  of  impeaching  a  witness  and  confessions  of  a 
defendant.^^  But  generally  it  is  held  proper  to  in  some  way  caution 
the  jury  with  respect  to  the  admissions  or  confessions  of  the  defend- 


should  be  viewed  "with  caution  and 
distrust,"  where  the  code  provision 
uses  the  word  "distrust"  alone,  is  not 
such  a  departure  from  the  statute  as 
warrants  refusal  of  the  request.  Peo- 
ple V.  Sternberg,  111  Cal.  11,  43  Pac. 
201. 

17.  la. — State  v.  Smith,  102  Iowa 
656,  72  N.  W.  279.  Okla.— Pisher  v. 
Territory,  17  Okla.  455,  87  Pac.  301. 
Ore.— State  v.  Bunyard,  73  Ore.  222, 
144  Pac.  449. 

[a]  But  having  clearly  instructed 
on  the  rule,  and  on  the  necessity  of 
connecting  defendant  with  the  crime, 
it  was  not  error  to  fail  to  specifically 
set  out  the  clause.  State  v.  Canton 
(Ore.),  147  Pac.  927. 

18.  State  V.  Bunyard,  73  Ore.  222, 
144  Pac.  449,  wherein  the  court  said: 
' '  When  other  corroborating  evidence 
has  been  offered  as  in  this  case."  This 
was    error. 

19.  People  V.  Eodley,  131  Cal.  240, 
63  Pac.  351;  Com.  v.  Galligan,  113 
Mass.  202  (it  involves  a  mere  matter 
of  fact  to  be  argued  to  the  jury). 
Compare  People  v.  Eaber,  168  Cal.  316, 
143  Pac.  317,  which  says . "  a  judgment 
will  not  be  reversed  either  for  the  giv- 
ing or  the  refusing  of  this  instruc- 
tion," and  that  "if  not  in  violation 
of  the  constitutional  injunction  against 
charging  juries  on  matters  of  fact,  is 
one  that  may  be  refused  as  a  mere 
commonplace." 

[a]  It  is  error  to  charge  expressly 
that  "the  confessions  of  a  defendant 
are  to  be  received  with  caution,"  be- 
cause  such  a  charge  is  one  upon  the 
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weight  of  evidence.  Collins  v.  State, 
20  Tex.  App.  399. 

20.  Garfield  v.   State,   74  Ind.   60. 
[a]     Jury    should   not   be   instructed 

that  admissions  of  defendant  be  given 
"just  weight."  That  is  a  charge  on 
the  evidence.  State  v.  Gleim,  17  Mont. 
17,  41  Pac.  998,  52  Am.  St.  Eep.  655, 
31  L.  E.  A.  294. 

As  to  effect  of  charge  upon  weight 
of  evidence  see  supra,  VI,  C,  3,  e. 

21.  Koerner  v.  State,  98  Ind.  7. 

22.  There  being  no  proof  of  a  plen- 
ary confession  by  the  accused,  but,  at 
most,  evidence  only  of  incriminatory 
admissions,  it  was  such  an  error  to 
charge  the  law  relating  to  confessions 
as  to  require  the  grant  of  a  new  trial. 
These  incriminatory  admissions  are  not 
conclusive,  and  proof  of  inculpatory 
admissions  will  not  authorize  a  charge 
upon  the  subject  of  confession.  Owens 
V.  State,  120  Ga.  296,  48  S.  B.  21;  Eiley 
V.  State,  1  Ga.  App.  651,  57  S.  E.  1031, 
and  decisions  cited.  Porter  v.  State, 
11  Ga.  App.  246,  74  S.  E.  1099.  See 
also  Eeed  v.  State,  15  Ga.  App.  435, 
83  S.  E.  674. 

23.  Where  a  statement  or  confes- 
sion of  a  witness  has  been  received 
solely  for  the  purpose  of  impeaching 
him,  it  is  not  error  to  refuse  to  in- 
struct that  the  jury  should  not  con- 
sider the  confession  at  all,  if  it  was 
obtained  by  force  or  duress,  as  would 
be  the  case  if  it  was  a  confession,  by 
defendant,  which  he  had  denied  mak- 
ing or  had  claimed  to  have  made  under 
duress.  Wingate  v.  State  (Tex.  Grim.),' 
152  S.  W.  1078. 
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ant,^*  merely  charging  on  the  effect  of  admissions  not  being  a  charge 
on  the  faets.^^  The  law  of  confessions  need  not  be  given  in  the  ab- 
sence of  a  request  therefor  j^^  and  the  usual  rule  applies  that  the  re- 
quest need  not  be  granted  when  the  instruction  is  given  in  another 
form.^^ 

"Where  defendant  is  entitled  to  an  instruction  a  charge  practically 
in  the  language  of  the  code  is  sufficient.^^  The  instruction  must  not 
be  so  worded  as  to  invade  the  province  of  the  jury.^^  Where  a  con- 
fession contains  no  statement  tending  to  prove  innocence  it  is  not 
error  to  refuse  to  charge  that  such  statements  must  be  presumed  to 
be  true.^"  In  some  jurisdictions,  a  failure  to  charge  that  a  confession 
must  be  corroborated;  that  is,  that  there  must  be  some  other  evidence 
of  the  commission  of  the  crime,  is  fatal  error.^^ 


24.  la.— State  v.  Jackson,  103  Iowa 
702,  73  N.  W.  467.  Mo.— State  v.  Cox, 
264  Mo.  408,  175  S.  W.  50.  N.  C. 
State  V.  Hardee,  83  N.  C.  619.  Tex. 
Wliorton  V.  State  (Tex.  Grim.),  152  S. 
W.  1082.  Wye— Horn  v.  State,  12  Wyo. 
80,  73  Pac.  705. 

[a]  For  forms  of  instructions,  see 
m.— Burnett  v.  People,  204  111.  208,  68 
N.  E.  505,  98  Am.  St.  Eep.  206,  66  L. 
E.  A.  304.  la. — State  v.  Jackson,  156 
Iowa  588,  137.  N.  W.  1034;  State  v. 
Novak,  109  Iowa  717,  79  N.  W.  465. 
Ky.— Wendling  v.  Com.,  143  Ky.  587, 
137  S.  "W.  205.  Mo.— State  v.  Deitz, 
235  Mo.  332,  138  S.  W.  529;  State  v. 
Darrah,  152"  Mo.  522,  54  S.  W.  226.  Tex. 
Overatreet  v.  State  (Tex.  Crim.),  150 
S.  W.  899. 

[b]  Defendant  liaving  offered  an 
explanation  of  his  making  an  admis- 
sion, it  was  not  an  expression  of  opin- 
ion for  the  court  to  say:  "Is  that  a 
reasonable  explanation?  Does  a  man 
voluntarily  confess  himself  guilty  of  a 
serious  crime  like  this,  to  please  any- 
body, to  a  third  party  as  in  this  case?" 
State  V.  Means,  95  Me.  364,  50  Atl.  30, 
85  Am.  St.  Eep.   421.- 

25.  State  v.  Burrell,  27  Mont.  282, 
70  Pac.  982. 

26.  Smith  v.  State,  139  Ga.  230,  76 
S.  E.  1016;  Cooper  v.  State,  12  Ga.  App. 
561,  77  S.  B.  878;  State  v.  Cox,  264  Mo. 
408,  175  S.  W.  50. 

[a]  Where  admissions  seem  to  have 
been  made  deliberately  and  understand- 
in  gly,  a  failure  to  caution  is  not  re- 
versible error.  State  v.  Jackson,  103 
Iowa  702,  73  N.  W.  467. 

[b]  It  is  discretionary  with  the 
court  whether  he  will  give  the  caution- 
ary  instruction'  where    no    specific    re- 


quest has  been  made.    State  v.  Hardee, 
83  N.  C.  619. 

As  to  necessity  for  request  gener- 
ally, see  supra.  III,  A. 

27.  Horn  v.  State,  12  Wyo.  80,  124, 
73  Pac.  705. 

[a]  Charge  on  Alibi  Held  To  Dis- 
pense With  Charge  on  Statement. 
The  defendant  cannot  complain  of  a 
failure  to  give  instructions  on  the  ef- 
fect of  his  voluntary  statement,  where 
that  statement  was  in  the  nature  of  a 
declaration  asserting  an  alibi  and  the 
court  charged  fully  and  properly  on 
alibi.  Whorton  v.  State  (Tex.  Crim.), 
152  S.  W.  1082. 

As  to  necessity  generally  for  giving 
instruction,  where  given  in  another 
form,  see  supra,  III,  E,  4. 

28.  Davis  v.  State  (Ark.),  173  S.  W. 
829;  Sraitlj  v.  Com.,  153  Ky.  385,  155 
S.  W.  1125,  citing  Crim.  Code  Pr.  §240, 
and  Higgins  v.  Com.,  142  Ky.  647,  134 
S.  W.  1135;  Green  v.  Com.,  26  Ky.  L. 
Eep.  1221,  83  S.  W.  638;  Poison  &  Pol- 
son  V.  Com.,  32  Ky.  L.  Eep.  1398,  108 
S.  W.  844. 

29.  The  clause,  "the  confession  of 
the  defendant,  if  he  made  such  confes- 
sion, is  competent  evidence  to  prove 
his  connection  with  said  crime"  is  too 
broad  as  it  takes  from  the  jury  the 
questions  to  its  having  been  voluntar- 
ily made.  '  Shellenberger  v.  State,  97 
Neb.  498,  150  N.  W.  643,  L.  E.  A. 
1915C,   1163. 

30.  McDonald  v.  State  (Tex.  Civ. 
App.),  152  S.  W.  1061. 

[a]  But  a  written  statement  deny- 
ing the  commission  of  the  crime  and 
put  in  evidence  by  the  commonwealth, 
should  be  referred  to  in  the  charge. 
Com.  V.  Green,  233  Pa.  291,  82  Atl.  250. 

31.  Ark.— Davis  v.  State,  173  S.  W. 
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(11.)  Unsworn  Statement  of  Accused  at  Trial.  —  "Where  the  practice 
provides  for  statements  not  under  oath  to  be  made  voluntarily  in 
open  court,'''  at  some  stage  of  the  charge  the  court  should  appropriate- 
ly instruct  the  jury  with  respect  to  the  statement.^'  An  instruction 
on  the  force  and  effect  thereof,  must  not  state  that  it  could  have  been 
made  under  oath,^*  but  it  is  permissible  to  state  that  the  defendant 
has  made  such  a  statement  as  the  law  permits  him  to  make.'^  The 
inferences  from  defendant's  failure  to  make  such  statement  are  else- 
where treated.'" 

(III.)  Admissions  in  Civil  Cases. —  While  some  authorities  hold  that 
cautionary  instructions  as  to  the  weight  to  be  placed  upon  admissions 
in  civil  cases  should  not  be  given,  because  amounting  to  a  charge 
upon  the  weight  of  the  evidence,"  under  other  authorities  it  is  proper 
to  caution  the  jury  against  placing  too  much  reliance  thereon,'*  though 


829,  construing  Kirby's  Dig.,  §2385. 
Ga.— Lucas  v.  State,  110  Ga.  756,  36  S. 
E.  87.  Ky.— Clary  v.  Com.,  163  Ky. 
48,  173  S.  W.  171,  construing  Crim. 
Code  §240.  Neb.— Shellenberger  v. 
State,  97  Neb.  498,  150  N.  W.  643,  L. 
E.  A.  1915C,  1163.  Ore.— In  State  v. 
Wilkins,  72  Ore.  77,  142  Pac.  589,  a 
statute  to  this  effect,  L.  O.  L.,  §1537, 
is  construed  as  not  requiring  an  in- 
struction that  the  crime  must  be  estab- 
lished beyond  a  reasonable  doubt  by 
evidence  exclusive  of  the  confession. 

32.  See  generally  the  title  "State- 
ment by  Accused." 

33.  He  may  however  shape  his  gen- 
eral charge  upon  the  evidence  alone 
and  the  law  applicable  thereto.  Fry 
V.  State,  141  Ga.  789,  82  S.  E.  135; 
Bouse  V.  State,  136  Ga.  356,  71  S.  E. 
667,  following  Tolbirt  v.  State,  124  Ga. 
767,  53  S.  E.  327,  and  citing  many 
Georgia  cases. 

[a]  But  the  statement  itself  is  not 
evidence  in  the  sense  that  the  court 
must  charge  upon  issues  supported  by 
evidence.  Eeed  v.  State,  15  Ga.  App. 
435,  83  S.  E.  674,  distinguishing  Glaze 
V.  State,  2  Ga.  App.  704,  58  S.  E.  1126. 

[b]  Where  two  defendants  were 
jointly  indicted  and  tried,  and  one  was 
sworn  on  behalf  of  the  other,  it  was 
error  to  give  instructions  which  might 
have  been  appropriate  if  both  defend- 
ants had  made  unsworn  statements,  but 
which  tended  to  exclude  the  testimony 
of  one  who  made  no  statement  but  was 
sworn  as  a  witness  for  the  other. 
Burnsed  v.  State,  14  Ga.  App.  832,  82 
S.  E.  595. 

34.  An  instruction  is  not  erroneous 
as  intending  that  the  prisoner's  state- 
ment could  have  been  made  under  oath 
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which  reads:  "He  has  a  right  to  make 
to  the  court  and  jury  such  statement 
in  this  case  as  he  may  deem  proper  in 
his  defense.  It  is  not  made  under  oath, 
and  has  only  such  force  as  the  jury 
may  think  right  to  give  it.  They  may 
believe  it  in  preference  to  the  sworn 
testimony  in  the  case."  Oppenheim  o. 
State,  12  Ga.  App.  480,  77  S.  B.  652. 

35.  Jones  v.  State,  14  Ga.  App.  811, 
82  S.  E.  470;  Davis  v.  State,  14  Ga. 
App.  764,  82  S.  E.  297. 

36.  See  infra,  VI,  H,  5,  j,  (II). 

37.  See  the  following:  Ark. — Shinn 
V.  Tucker,  37  Ark.  580.  Gal.— Kauff- 
man  v.  Maier,  94  Cal.  269,  282,  29  Pac. 
481,  18  L.  E.  A.  124;  but  see  Code  Civ. 
Proc.  §2061  subd.  4,  and  compare  Peo- 
ple V.  Eaber,  168  Cal.  316,  143  Pae. 
317;  People  v.  Buckley,  143  Cal.  375, 
77  Pac.  169 ;  People  v.  Wardrip,  141  Cal. 
229,  74  Pac.  744.  lU.— Mauro  v.  Piatt, 
62  111.  450.  Ind.— Shorb  v.  Kinzie,  100 
Ind.  429;  Newman  v.  Hazelrigg,  96  Ind. 
73;  Finch  v.  Bergins,  89  Ind.  360,  IMQss. 
Johnson  v.  Stone,  69  Miss.  826,  13  So. 
858.  Mont.— Knowles  v.  Nixon,  17 
Mont.  473,  43  Pac.  628.  Tex.— Castle- 
man  V.  Sherry,  42  Tex.  59. 

38.  See  the  following:  Ga. — Stew- 
art V.  DeLoach,  86  Ga.  729,  12  S.  E. 
1067.  la.— Allen  v.  Kirk,  81  Iowa  658, 
47  N.  W.  906.  S.  C. — Moore  v.  Dickin- 
son, 39  S.  C.  441,  17  S.  E.  998.  Wis. 
Haven  v.  Markstrum,  67  Wis.  493,  30 
N.  W.  720.  Wyo.— Hay  v.  Peterson,  6 
Wyo.  419,  432,  45  Pac.  1073,  34  L. 
E.  A.  581  but  commenting  thereon  the 
court,  in  Horn  v.  State,  12  Wyo.  80,  73 
Pac.  705,  says:  "The  inquiry  then  be- 
fore the  court  did  not  at  all  depend 
upon  such  a  doctrine." 

[a]    Approved  Forms. — "  'In  weigh- 
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the  court  is  not  bound  to  charge  upon  their. effect  in  the  absence  of 
a  special  request.'^  It  has  been  held  reversible  error  to  refuse  a 
charge  to  ignore  evidence  of  an  offer  of  compromise,  claimed  to  have 
been  an  admission  of  liability.*" 

(IV.)  Admissions  of  Record. —  Upon  request  the  court  must  instruct 
what  facts  are  admitted  of  record.*^ 

g.  Instructing  on  Doctrine  "Falsus  in  TJno."  —  Provided,  of  course, 
there  is  evidence  on  which  it  may  be  based  it  is  proper,  according  to 
some  authorities,  to  instruct  the  jury  on  the  maxim  "falsus  in  uno, 
falsus  in  omnibus."*^  There  is  authority,  however,  to  the  contrary,*^ 
and  it  seems  the  giving  of  the  instruction  is  largely  a  matter  within 
the  court's  discretion,**  though  there  are  decisions  to  the  effect  that 


ing  and  considering  testimony,  admis- 
sions of  a  party,  satisfactorily  proven, 
tending  to  disprove  and  defeat  the 
claim  made  by  him,  may  be  considered 
by  the  jury;  but  evidence  of  casual 
statements  or  admission  by  a  party, 
made  in  casual  conversations  and  to 
disinterested  persons,  are  regarded  by 
law  as  very  weak  testimony,  owing  to 
the  liability  of  the  witness  to  misun- 
derstand or  forget  what  was  really  said 
or  intended  by  the  party.'  This  in- 
struction is  strictly  correct."  Haven 
V.  Markstrum,  67  Wis.  493,  30  N.  W. 
720. 

[b]  "Admissions  are  the  lowest 
class  of  proof,  and  should  be  received 
and  considered  by  the  jury  with  great 
caution"  was  properly  modified  to 
read  "With  respect  to  verbal  admis- 
sions, they  ought  to  be  received  with 
great  caution."  Tozer  V.  Hershey,  15 
Minn.  257. 

39.  Wrightsville  &  T.  E.  Co.  V.  Lat- 
timore,  118  Ga.  581,  45  S.  B.  453. 

40.  Bequest  was  promptly  made  and 
should  have  been  granted  in  a  close 
case,  since  that  evidence  may  have 
turned  the  scale  in  appellee's  favor. 
St.  Louis,  etc.  Ey.  Co.  v.  Mitchell 
(Ark.),  171  S.  W.  895.  ' 

41.  Evans  v.  Foreman,  60  Mo.  449. 

42.  Idaho. — State  v.  Bogris,  26  Idaho 
587,  144  Pao.  789.  la.— Pilgrim  v. 
Brown,  150  N.  W.  1.  Mo.— Hall  v. 
Manufacturers,  etc.  Co.,  260  Mo.  351, 
168  S.  W.  927;  State  v.  Palmer,  88  Mo. 
568.  Neb.— Mauder  v.  State,  97  Neb. 
S80,  149  N.  W.  800.  Ore.— State  v. 
Goff,  71  Ore.  352,  142  Pac.  564.  S.  C. 
James  v.  Mickey,  26  S.  C.  270,  2  S.  B. 
130.  .  W.  Va.— State  v.  Wilson,  74  W. 
Va.  772,  83  S.  E.  44. 

[a]  By  statute  in  California,  the 
jury  "on  all  proper  occasions"  are  to 

n 


be  instructed  "That  a  witness  false  in 
one  part  of  his  testimony  is  to  be  dis- 
trusted in  others."  Code  Civ.  Proc, 
§2061,  subd.  3.  And  see  People  v. 
Fitzgerald,  138  Cal.  39,  70  Pac.  1014; 
People  v.  Paulsell,  115  Cal.  6,  46  Pac. 
734. 

[b]  The  instruction  is  neither  ab- 
stract (1)  nor  a  giving  of  undue  promi- 
nence to  part  of  the  testimony.  See 
Birmingham  Ey.  L.  &  P.  Co.  v.  Cock- 
rum,  179  Ala.  372,  60  So.  304,  following 
Southern  Oil  Co.  v.  Walker,  164  Ala. 
33,  51  So.  169;  Hale  v.  State,  122  Ala. 
85,  26  So.  236;  Smith  v.  State,  88  Ala. 
73,  7  So.  52.  See  also  Barker  v.  Ten- 
nessee Coal  etc.  Co.  (Ala.),  66  So. 
600.  (2)  Nor  is  it  a  comment  on  the 
evidence  within  the  constitutional  pro- 
hibition. Lyts  V.  Keevey,  5  Wash.  606, 
32   Pac.  534. 

43.  It  was  proper  to  tefuse  to 
charge  on  the  doctrine  since  the  jury 
are  the  sole  judges  of  credibility  and 
"it  was  their  right,  untrammelled  by 
any  direction,  check  or  restraint  on 
the  part  of  the  court,  to  adopt  their 
own  rules  or  modes  of  testing  tHe 
credit."  State  v.  Banks,  40  La.  Ann. 
736,  5  So.  18. 

44.  Sampson  V.  St.  Louis  etc.  E. 
Co.,  156  Mo.  App.  419,  138  S.  W.  98. 

[a]  Whether  such  rule  applies  is 
primarily  a  question  for  the  trial  court 
and  not  for  the  jury.  Pumerlo  v.  Mer- 
rill, 125  Wis.  102,  103  N.  W.  464. 

[b]  In  determining  the  propriety 
of  giving  instructions  as  to  the  rule, 
the  ■  trial  court  must  take  into  consid- 
eration that  wilful  false  swearing  is 
not  to  be  imputed  to  a  witness  when 
it  clearly  appears  that  discrepancies, 
conflicts,  and  contradictions  in  the  evi- 
dence are  manifestly  honest  mistakes, 
due    to    faulty    observation,    imperfect 
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the  failure  to  give  such  instruction  where  requested  is  ground  for 
reversal.^^  If  there  be  no  evidence  that  any  witness  has  sworn  falsely, 
of  course  the  instruction  should  not  be  given.*'  But  it  is  not  neces- 
sary that  the  witness  should  have  been  directly  impeached.*'  It  seems 
clear  that  the  instruction  should  not  be  given  where  the  witness  vol- 
unteers a  correction  of  his  misstatement  before  leaving  the  stand.** 
In  giving  such  instructions  great  care  should  be  observed  not  to  in- 
vade the  province  of  the  jury  by  giving  instructions  which  are  bind- 
ing on  the  question  of  corroboration  or  credibility.*^    An  erroneous 


recollection,  or  mistaken  impressions  of 
fact.  Pumorlo  v.  Merrill,  125  Wis.  102, 
103  N.  W.  464. 

[c]  It  "should  not  be  given  as  a 
matter  of  course  in  any  case,  but  when 
it  should  be  given  and  when  not,  is  a 
question  difficult  to  determine  upon  a 
record,  and  the  propriety  of  giving  it, 
in  any  particular  case  must  be  left 
largely  to  the  judgment  and  discretion 
of  the  trial  court.''  State  v.  Hickam, 
95  Mo.  322,  8  S.  W.  252,  6  Am.  St.  Eep. 
54,  ating  White  v.  Maxcy,  64  Mo.  552. 

[d]  In  a  chancery  case:  "Was  a 
matter  for  the  judge  entirely."  James 
V.  Mickey,  26  S.  C.  270,  2  S.  E.  130. 

[e]  Where  impeachiag  testimony- 
can  only  be  used  by  the  jury  to  im- 
peach a  witness,  it  is  not  necessary  to 
charge  on  the  subject  at  all.  Cain  v. 
State  (Tex.  Crim.),  153  S.  W.  147. 

45.  Aycock  v.  Scliwartzchild,  etc. 
Co.,  4  Ala.  App.  610,  58  So.  811.  Plum- 
mer  v.  State,  111  Ga.  839,  36  S.  E. 
233. 

[a]  The  case  rested  solely  on  the 
testimony  of  this  witness,  and  there 
was  evidence  which,  if  believed  by  the 
jury,  made  the  witness'  story  impos- 
sible, physically.  It  was  held  error  to 
refuse  a  proper  request.  State  v.  Perry, 
41  W.  Va.  641,  24  S.  E.  634. 

46.  Pumorlo  v.  Merrill,  125  Wis.  102, 
103  N.  W.  464;  lugalls  v.  State,  48  Wis. 
647,  4  N.  W.  785. 

[a]  There  must  be  some  clear  in- 
consistency leading  to  the  conclusion 
that  the  witness  is  untruthful.  Hans- 
berger  v.  Sedallia,  etc.  Co.,  82  Mo.  App. 
56C. 

[b]  A  mere  discrepancy  in  testi- 
mony given  by  plaintiff  does  not  war- 
rant an  instruction  that  "his  testi- 
mony is  so  far  discredited  that  the 
jury  would  not  be  warranted  in  finding 
a  verdict  in  his  favor  on  his  own  un- 

.  corroborated  testimony."  This  not 
only  usurps  the  jury's  functions,  but  is 
an  unfair   statement,  since  no  witness 
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should  be  so  discredited  without  an  op- 
portunity to  explain  any  alleged  dis- 
crepancy. Moyer  v.  Pennsylvania  E. 
Co.,  247  Pa.  210,  93  Atl.  282. 

47.  Sanders  v.  Illinois  Cent.  Ey.  Co., 
90  111.  App.   582. 

[a]  Directly  conflicting  evidence 
may  be  sufficient  to  justify  the  giving 
of  the  instruction.  State  v.  Hale,  156 
Mo.  102,  56  S.  W.  881. 

48.  Kay  v.  Noll,  20  Neb.  380,  30  N. 
W.  269. 

49.  The  proper  instruction  is  mere- 
ly that  the  witness  is  to  be  "dis- 
trusted." It  is  not  proper  to  instruct 
mandatoriljr  that  the  jury  must  disre- 
gard the  testimony.  State  V.  Goff,  71 
Ore.  352,  142  Pac.  564. 

[a]  The  use  of  the  words  "disre- 
gard" and  "discard"  instead  of  "dis- 
trust" is  approved  in  Whitaker  v.  Cal- 
ifornia Door  Co.,  7  Cal.  App.  757,  95 
Pac.  910,  following  People  v.  Soto,  59 
Cal.  367. 

[b]  Where  the  words  "successfully 
impeached,"  are  used,  they  should  be 
further  defined.  People  v.  Blevins,  251 
111.  381,  96  N.  E,  214,  Ann.  Cas.  1912C, 
451,  following  Metzger  v.  Manlove,  241 
111.  113,  89  N.  E.  249;  Chicago,  etc.  E. 
Co.  V.  Eyan,  225  111.  287,  80  N.  E.  116. 
As  to  necessity  generally  for  defining 
terms,  see  supra,  VI,  G. 

[c]  For  approved  forms,  see  the 
following:  Ariz. — Trimble  v.  Ter.,  8 
Ariz.  273,  71  Pac.  932.  Cal.— People  «. 
Stevens,  141  Cal.  488,  75  Pac.  62;  Peo- 
ple V.  Fitzgerald,  138  Cal.  39,  70  Pac. 
1014.  Ida.— State  v.  Wain,  80  Pac.  221. 
lU.-Chicago  City  Ey.  Co.  v.  Olis,  192 
111.  514,  61  N.  E.  459;  North  Chicago 
St.  R.  Co.  V.  Shreve,  171  111.  438,  49  N. 
E.  534,  affirming  70  111.  App.  666.  la. 
State  V.  Olds,  106  Iowa  110,  76  N.  W. 
644.  Mont.— Bonnie  v.  Earll,  12  Mont. 
239,  241,  29  Pac.  882.  Mo.— State  v. 
Harper,  149  Mo.  514,  51  S.  W.  89.  Nev. 
State  V.  Burns,  27  Nev.  289,  74  Pac. 
983.    N.  M,— Territory  v.  Garcia,  12  N, 
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instruction  on  the  doetrine  is  not  ground  for  reversal,  however,  where 
no  prejudice  resulted.^" 

h.  Instructions  on  Impeaching  Evidence.  —  It  is  proper  to  give  a 
cautionary  instruction  on  the  value  of  evidence  introduced  for  the 
purpose  of  impeachment  of  witnesses. ^^  The  omission  to  so  charge 
is  not  reversible  error,  however,  in  the  absence  of  a  proper  request 
therefor.^^  In  laying  down  rules  upon  this  subject  it  is  objectionable 
to  state,  that  the  prosecution  insists  witnesses  have  been  impeached.^^ 

i.  Relative  Weight  of  Positive  and  Negative  Testimony.^* 
(I.)  Where  Charging  on  Weight  Is  Permitted. —  In  jurisdictions  where 
charging  on  the  weight  of  the  evidence  is  permitted  it  is  proper  to 
charge  the  jury  on  the  rule  that  positive  testimony  is  entitled  to  more 
weight  than  negative.^^     Notwithstanding  the  rule  in  such  jurisdic- 


M.  87,  75  Pac.  34.  Pa.— Creachen  v. 
Bromley  Bros.  Carpet  Co.,  214  Pa.  15, 
63  Atl.  195.  Wis.— Colbert  v.  State,  125 
Wis.  423,  104  N.  W.  61. 

[d]  "If  you  believe  any  witness  on 
either  side  of  this  case  has  wilfully 
testified  falsely  on  any  material  mat- 
ter, then  you  have  a  right  to  disre- 
gard the  entire  testimony  of  such  wit- 
ness, unless  the  witness  is  corroborated 
by  other  reliable  evidence."  Eio 
Grande  Western  R.  Co.  v.  Utah  Nursery 
Co.,   25  Utah   187,  70  Pac.   859. 

[e]  An  instruction  Is  sufficient 
which  reads  "except  in  so  far  as  it 
might  be  corroborated  by  other  cred- 
ible testimony,"  without  also  stating 
that  the  witness  might  be  corroborated 
"by  other  circumstances."  Pilgrim  v. 
Brown  (Iowa),  150  N.  W.  1. 

[f]  In  Oklahoma  it  has  been  held 
that  the  court  cannot  go  further  than 
to  instruct  that  if  the  jury  believe 
from  the  evidence  that  any  witness  has 
wilfully  and  corruptly  sworn  falsely  as 
to  any  material  fact,  they  may  disre- 
gard the  whole  of  such  testimony,  or 
any  part  of  it  which  they  deem  false. 
Under  Comp.  Laws,  1909,  §6857,  the 
court  must  instruct  the  jury  that  they 
are  the  exclusive  judges  of  all  ques- 
tions of  fact.  It  is  therefore  improper 
to  instruct:  "It  is  within  your  prov- 
ince and  power  to  disregard  the  testi- 
mony of  any  witness  whom  you  believe 
has  testified  falsely  on  any  material 
matter,  further  than  you  believe  that 
the  same  is  corroborated  by  other 
credible  testimony,"  as  this  binds  the 
jurv  to  believe  the  corroborated  part. 
HaVill  V.  State,  7  Okla.  Grim.  22,  121 
Pae.  794,  foUoiving  Eea  v.  State,  3 
Okla.   Grim.   269,   105  Pac.  381. 

[g]  In  West  Virginia   the   instruc- 


tion must  be  carefully  worded  so  as  to 
leave  it  entirely  to  the  jury  whether 
they  will  "disregard  such  fajse  testi- 
mony, or  give  to  it  and  all  the  evi- 
dence of  such  witness  such  weight  as 
they  believe  it  entitled  to,"  or  will 
"disregard  all  the  evidence  of  such 
witness."  See  State  v.  Wilson,  74  W. 
Va.  772,  83  S.  E.  44;  State  v.  Clark, 
64  W.  Va.  625,  63  S.  E.  402;  Ward  v. 
Brown,  53  W.  Va.  227,  44  S.  E.  488; 
State  V.  Thompson,  21  W.  Va.  741. 

50.  Havill  V.  State,  7  Okla.  Grim. 
22,  121  Pac.  794. 

51.  Where  evidence  of  contradictory 
statements  by  a  witness  has  been  in- 
troduced by  way  of  impeachment,  it  is 
not  error  for  the  court  to  instruct: 
"The  law  regards  this  kind  of  im- 
peaching testimony  as  uncertain  and 
somewhat  unreliable  for  the  reason 
that  persons  are  liable  not  to  hear  and 
understand  and  repeat  correctly." 
State  V.  Roberts,  63  Vt.  139,  147,  21 
Atl.  424,  following  State  «.  Center,  35 
Vt.  378. 

52.  Must  be  a  written  request.  Mo- 
Crary  v.  State,  137  Ga.  784,  74  S.  E. 
536;  Walton  v.  State,  12  Ga.  App.  551, 
77  S.  E.  891. 

53.  Powell  V.  State,  122  Ga.  5.71,  50 
S.  E.  369. 

54.  As  to  "Positive  and  Negative 
Evidence,"  see  9  Ency.  of  Ev.  864,  et 
seq. 

55.  XT.  S. — ^Rhodes  v.  United  States, 
79  Fed.  740,  25  C.  C.  A.  186;  Long  Is- 
land etc.  E.  Co.  V.  Darnell,  221  Fed. 
191,  136  C.  C.  A.  1.  Utah.— Olsen  -v. 
Oregon  Short  Line  &  U.  N.  E.  Co.,  9 
Utah  129,  33  Pac.  623.  Vt.— Seviour 
V.  Rutland  E.  Co.,  91  Atl.  1039.  Wis. 
Hildman  v.  City  of  Phillips,  106  Wis. 
611,  82  N.  W.  566. 
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tions,  that  charging  on  the  weight  of  the  evidence  is  generally  held 
to  be  a  matter  entirely  discretionary  with  the  court,^°  there  is  a  con- 
flict of  opinion  as  to  whether  failure  to  charge  on  the  relative  weight 
of  positive  and  negative  testimony  is  reversible  error.^^ 

(II.)  Where  Charging  on  Weight  Is  Forbidden. —  On  principle  as  well 
as  by  authority  the  charge  is  not  permitted  in  those  jurisdictions  where 
the  court  is  not  permitted  to  charge  on  the  weight  of  the  evidence.^* 
At  least  it  is  not  error  to  refuse  to  give  the  instruction.^''  But  it 
has  been  held  that  where  everything  else  is  equal  an  instruction  on 
the  relative  weight  may  be  given/"  if  coupled  with  an  instruction  as 


[a]  In  Urias  v.  Pennsylvania  E.  Co., 
152  Pa.  326,  25  Atl.  566,  commenting 
on  the  conflicting  evidence  of  witnesses 
as  to  whether  they  heard  a  whistle 
blown  and  bell  rung,  the  court  says: 
"The  difference  between  positive  and 
negative  testimony  upon  a  question  of 
this  kind  is  very  marked,  and  it  would 
be  well  if  the  attention  of  jurors  was 
more  pointedly  called  to  it  by  the 
court  in  the  trial  of  such  cases."  See 
also  Hess  v.  Williarasport  &  N.  B.  E. 
Co.,  181  Pa.  492,  37  Atl.  568. 

[b]  Instruction  Disapproved: — The 
use  of  the  words  "the  presumption  of 
truth  is  in  favor  of  the  witness  who 
swears  affirmatively"  is  not  approved 
in  Anderson  v.  Horlick's  Malted  Milk 
Co.,  137  Wis.  569,  119  N.  W.  342,  but 
the  court  concludes  that  the  jury  was 
not  mislead  thereby,  since  the  court 
also  gave  in  the  same  connection  the 
phrasing  of  the  rule  common  in  the 
supreme  court  decisions,  i.  e.,  "The 
positive  testimony  of  a  credible  wit- 
ness as  to  a  particular  matter  is  en- 
entitled  to  greater  weigh't  than  the 
negative  testimony  of  an  ejqually  cred- 
ible witness  as   to  the   same   matter." 

[c]  Care  must  be  taken  In  giving 
illustrations  of  the  rule  not  to  go  so 
far  away  from  the  case  at  bar  as  is 
likely  to  cause  the  jury  to  apply  a 
wrong  standard.  Long  Island,  E.  Co.  v. 
Darnell,  221  Fed.  191,  136  C.  C.  A.  1. 

56.  As  to  right  to  charge  on  the 
weight  of  the  evidence,  see  supra,  VI, 
C,  3,  c. 

57.  Need  not  be  given  in  absence 
of  request.  Anderson  v.  Horlick's 
Malted  Milk  Co.,  137  Wis.  569,  119 
N.  W.  342.  Compare  Hildman  v.  City 
of  Phillips,  106  Wis.  611,  82  N.  W. 
556. 

[a]  It  would  have  been  proper  to 
grant  the  reqiiest,  but  being  covered 
sufficjently  by  the  general  charge  it 
was  not  error  to  refuse,    Olsen  v.  Ore- 
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gon  Short  Line  &  TJ.  N.  E.  Co.,  9  Utah 
129,  33  Pac.  623. 

[b]  In  Hess  v.  Williamsport  &  N. 
B.  E.  Co.,  181  Pa.  492,  37  Atl.  568, 
the  court  says  that  the  instructions 
were  inadequate  and  in  this  particular 
there  was  error;  citing  as  authority 
Urias  v.  Pennsylvania  E.  Co.,  152  Pa. 
326,  25  Atl.  566.  In  both  cases  there 
was  a  reversal  but  it  does  not  clearly 
appear  in  either  that  this  error  alone 
would  be  reversible  error. 

58.  Ohio  &  M.  E.  Co.  v.  Buck,  130 
Ind.  300,  30  N".  B.  19;  Milligan  v.  Chi- 
cago, etc.  E.  Co.,  79  Mo.  App.  393. 

[a]  A  charge:  "The  witness,  who 
states  positively  that  a  certain  state 
of  facts  is  true,  is  entitled  to  more 
weight  than  half  a  dozen  others  who 
cannot  swear  positively,  but  who  te_s- 
tify  that  they  do  not  believe  them  to 
be  true,"  is  clearly  erroneous  as  being 
a  charge  on  the  weight  of  evidence. 
Sparks  v.  Dawson,  41  Tex.  138. 

59.  Ala. — Louisville  &  N.  E.  Co.  «'. 
York,  128  Ala.  305,  30  So.  676.  Ark. 
Sibley  v.  Eatliffe,  50  Ark.  477,  8  S.  W. 
686.  HI. — Atchison,  etc.  E.  Co.  v.  Pee- 
han,  149  111.  202,  36  N.  E.  1036. 

[a]  While  "not  disposed  to  hold 
that  it  would  be  error  to  give"  it  is 
not  error  to  refuse.  The  rule  that 
"positive"  is  entitled  to  greater 
weight  than  "negative"  testimony  is 
established  in  this  court.  Atchison, 
etc.  E.  Co.  V.  Feehan,  149  111.  202,  36 
N.  E.  1036. 

60.  Atlantic,  eto.E.  Co.  v.  Newton, 
85  Ga.  517,  11  S.  E.  776;  Neill  v.  State, 
79  Ga.  779,  4  S.  E.  871;  Missouri  Pac. 
E.  Co.  V.  MofEatt,  56  Kan.  667,  44  Pac. 
607. 

[a]  Held  proper  to  instruct  in  a 
case  where  the  "positive  and  neg- 
ative" testimony  was  that  one  witness 
testified  he  was  present,  had  as  good 
an  opportunity  to  see  as  others,  and 
a    certain    transaction    did    not    take 
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to  credibility  of  the  witnesses,®^  but  giving  in  a  close  or  doubtful  case 
is  ground  for  reversal.^^  It  has  been  said,  however,  that  the  court 
may  explain  the  difference  between  positive  and  negative  testimony 
and  designate  certain  evidence  as  not  positive.^^ 

j.  Suppression  of  Evidence.^*  —  (I.)  In  Civil  Suits.  —  It  is  proper 
to  instruct  the  jury  on  the  inferences  arising  from  the  failure  of  a 
party,  in  a  civil  cause,  to  produce  evidence,^**  including  his  failure  to 
take  the  stand  in  his  own  behalf.^"  But  such  instructions  should 
not  be  given  except  where  the  circumstances  are  such  as  to  amount  to 
a  suppression  or  spoliation  of  evidence*^  from  which  an  inference  or 


place;  while  another  testified  that  he 
was  present  and  if  the  transaction 
took  place  he  did  not  see  it.  Heywood 
V.  State,  12  Ga..  App.  643,  77  S.  E. 
1130. 

[b]  Iowa. — (1)  In  re  Estate  of 
Wharton,  132  Iowa  714,  109  N.  W. 
492,  it  was  held  not  improper  to  give 
the  instruction,  the  court  distinguisMng 
Stanley  v.  Cedar  Eapids  &  Mason  E. 
Co.,  119  Iowa  526,  93  N.  W.  489,  and 
Selensky  v.  Chicago  G.  W.  E.  Co.,  120 
Iowa  113,  94  N.  W.  272,  (2)  as  being 
cases  where  a  request  was  properly  re- 
fused because  the  witnesses  giving  the 
negative  testimony  were  in  as  good 
position  to  hear  the  sounds  and  signals 
referred  to  as  those  testifying  affirm- 
atively. (3)  But  in  In  re  Eehard's  Es- 
tate, 163  Iowa  310,  143  N.  W.  1106,  the 
court  says  that  whatever  may  be  the 
correctness  of  the  rule  contended  for 
in  In  re  Wharton  it  was  inappropriate 
to  a  difference  of  opinion  as  to  the 
competency  or  incompetency  of  de- 
cedent, by  witnesses  who  base  their 
testimony  upon  actual  observance. 

61.  Alabama  Great  So.  E.  Co.  v. 
Brock,  139  Ga.  248,  77  S.  E.  20.  See 
also  Iowa  eases  cited  in  last  preceding 
note. 

62.  Alabama  Great  So.  E.  Co.  v. 
Brock,  139  Ga.  248,  77  S.  E.  20;  Atkin- 
son V.  State,  112  Ga.  411,  37  S.  E.  747. 

63.  Knight  V.  Thomas  (Me.),  7  Atl. 
538. 

64.  Effect  of  Suppression  of  Evi- 
dence.—See  9  Enct.  of  Bv.  958,  et  seq. 

65.  U.  S. — Young  v.  Corrigan,  208 
Fed.  431.  D.  C. — Carmody  v.  Capital 
Tract.  Co.,  43  App.  Cas.  245.  Mass. 
Murphy  V.  Brooks,  109  Mass.  202. 
Mich. — Dowagiac  Mfg.  Co.  v.  Schnei- 
der, 181  Mich.  538,  148  N.  W.  173. 
N.  Y. — Levine  v.  Metropolitan  St.  E. 
Co.,  78  App.  Div.  426,  80  N.  Y.  Supp. 
48;   Eipley  v.  Second  Ave.   E.   Co.,   8 


Misc.  449,  28  N.  T.  Supp.  683;  Plynn 
V.  N".  Y.,  etc.  E.  Co.,  18  Jones  &  S.  375. 
Pa. — Collins  v.  Leafey,  124  Pa.  203,  16 
Atl.  765;  Steininger  v.  Hock's  Exr.,  42 
Pa.  432.  Tenn. — Fisher  v.  Travelers '  Ins. 
Co.,  124  Tenn.  450,  138  S.  W.  316,  Ann. 
Cas.  1912D,  1246.  Vt.— Lee  v.  FoUena- 
by,  86  Vt.  401,  85  Atl.  915. 

See  Oal.  Code  Civ.  Proc,  §2061, 
subds.  6  and  7;  Brown  v.  Sharp  Hauser 
Contracting  Co.,  159  Cal.  89,  112  Pae. 
874;  Bone  v.  Hayes,  154  Cal.  759,  99 
Pae.  172,  and  cases  cited  i%fra,  this 
section. 

[a]  "The  failure  to  produce  a  wit- 
ness, who  might  as  well  be  called  by 
one  party  as  the  other,  is  no  reason  for 
indulging  a  presumption  against  either 
party."  So  not  error  to  refuse  to  in- 
struct.    Haymond  v.  Saucer,  84  Ind.  3. 

[b]  Failure  To  Produce  an  Em- 
ploye.— Dowagiac  Mfg.  Co.  v,  Schneider, 
181  Mich.  538,  148  N.  W.  173. 

[c]  Spoliation  of  Books. — See  P.  E. 
Patch  Mfg.  Co.  V.  Protection  Lodge, 
No.  215,  I.  A.  M.,  77  Vt.  294,  60  Atl. 
74,  107  Am.  St.  Eep.  765;  Hay  v. 
Peterson,  6  Wyo.  419,  45  Pae.  1073,  34 
L.  E.  A.  581. 

66.  Ga. — Stephenson  v.  Meeka,  141 
Ga.  561,  81  S.  B.  851.  la.— Miller  «. 
Dayton,  57  Iowa  423,  10  N.  W.  814. 
Me. — ^Union  Bank  v.  Stone,  50  Me.  595, 
79  Am.  Dec.  631.  Mich. — ^Blackwood  v. 
Brown,  29  Mich.  483.  N.  Y.— Brooks 
V.  Steen,  6  Hun  516.  S.  C— Greenville, 
etc.  E.  Co.  V.  Partlow,  14  Rich.  237. 
Tenn. — Fisher  v.  Ins.  Co.,  124  Tenn. 
450,  128  S.  W.  316. 

But  see  Moore  v.  Wright,  90  111.  470. 

Eefusal  to  Submit  to  Physical  Ex- 
amination.— See  the  title  "Physical 
Examination,"  and  9  Enct.  of  Ev.  810, 
ei  seq. 

67.  As  to  what  constitutes  a  sup- 
pression or  spoliation  within  the  rule 
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presumption  may  be  drawn  by  the  jury.^'  Care  must  be  exercised 
to  so  word  the  instruction  as  to  avoid  invading  the  province  of  the 
jury.^^  The  general  rules  as  to  requests  are  applicable  to  instructions 
of  this  sort.''"  Where  there^  is  evidence  tending  to  explain  an  ap- 
parent suppression  of  or  failure  to  produce  evidence  the  court  may 
charge  the  jury  with  reference  thereto.'^  So  if  the  testimony  withheld 
is  privileged,  the  court  may  instruct  that  no  unfavorable  inference 
should  be  drawn,  where  this  is  the  law/^ 

(11.)  In  Criminal  Prosecutions  Generally.  —  The  inferences  arising  from 
a  failure  to  produce  eyidenee  in  criminal  trials  may  be  properly 
charged  upon/'     Thus   where   the   prosecution  has  suppressed  evi- 


warranting   an   unfavorable    inference, 
Bee  9  Enct.  of  Ev.  958,  et  seq. 

68.  Ala.— Bates  «.  Morris,  101  Ala. 
282,  13  So.  138;  Carter  v.  Chambers,  79 
Ala.  223.  Ark.— Worthington  v.  Curd  & 
Co.,  15  Ark.  491.  Cal. — Carpenter  v. 
Bailey,  94  Cal.  406,  29  Pac.  1101.  Ga. 
Central  of  Ga.  E  Co.  v.  Bernstein,  113 
Ga.  175,  38  S.  E.  394;  Anderson  v. 
Southern  Ey.  Co.,  107  Ga.  500,  33  S.  E. 
644;  Harrison  v.  Kiser,  79  Ga.  588,  4 
S.  E.  320;  Sehnell  v.  Toomer,  56  Ga. 
168;  Emory  v.  Smith,  54  Ga.  273.  la. 
Miller  v.  Dayton,  57  Iowa  423,  10  N. 
W.  814.  Mich. — Hitchcock  v.  Davis, 
87  Mich.  629,  49  N.  W.  912;  Cross  v. 
Lake  Shore,  etc.  E.  Co.,  69  Mich.  363, 
37  N.  W.  361,  13  Am.  St.  Eep.  399; 
Ludlow  V.  Pearl,  55  Mich.  312,  21  N. 
W.  315.  N.  Y.— Eobinson  v.  Metro- 
politan St.  E.  Co.,  103  App.Div.  243, 
92  N.  Y.  Supp.  1010;  Schapiro  v. 
Levy,  101  App.  Div.  444,  91  N.  Y. 
Supp.  1044;  Boeder  v.  Interurban 
St.  E.  Co.,  48  Misc.  519,  96  N. 
Y.  Supp.  255;  Flynn  v.  New  York  E. 
E.  Co.,  18  Jones  &  S.  375.  N.  C. 
Ellison  V.  Eix,  85  N.  C.  77.  Tex. 
Parlin,  etc.  Co.  v.  Miller,  25  Tex.  Civ. 
App.   190,   60   S.   W.   881. 

[a]  Failure  of  Party's  Attorney  To 
Testify.— The  court  may  instruct  that 
no  unfavorable  inference  should  be 
drawn  from  the  failure  of  a  party's 
attorney  to  testify  in  his  behalf.  Free- 
man V.  Fogg,  82  Me.  408,  19  Atl.  907. 

69.  Hall  V.  Vanderpool,  156  Pa.  152, 
26  Atl.   1069. 

[a]  Must  not  practically  advise 
them  that  there  were  witnesses  who 
might  have  been  called  and  who  came 
within  the  rule.  Flynn  v.  New  York, 
etc.  E.  Co.,  18  Jones  &  S.  (N.  Y:)  375. 

70.  See  generally,  supra,  III,  A,  2 
and  3. 

[a]    Bequest   Necessary. — ^Ala, — Aet- 
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na  Fire  Ins.  Co.  v.  Kennedy,  161  Ala. 
600,  50  So.  73,  135  Am.  St.  Eep.  160. 
Mass. — ^Jones  v.  Boston,  etc.  E.  Co., 
211  Mass.  552,  98  N.  E.  506.  N.  0, 
Cox  V.  Norfolk,  etc.  E.  Co.,  126  N.  C. 
103,  35  S.  E.  237.  See  also  Nicol  v. 
Crittenden,  55  Ga.  497. 

[b]  When  properly  requested  in  a 
proper  case,  such  instructions  must  be 
given.  Werr  v.  Eohles,  86  App.  Div. 
122,  83  N.  Y.  Supp.  128.  But  see  Tay- 
lor V.  Chicago,  etc.  E.  Co.,  76  Iowa 
753,  40  N.  W.  84. 

[c]  Where  the  plaintiff's  evidence 
is  not  sufficient  to  support  his  case,  it 
is  error  to  refuse  an  instruction  that 
the  jury  should  not  draw  any  infer- 
ence against  the  defendant  from  his 
mere  failure  to  produce  any  evidence. 
Simon  v.  Wheel  Co.,  168  111.  App.  533. 

71.  Where  the  failure  to  produce  a 
witness  is  explained  by  evidence  that 
he  is  unavoidably  detained  in  a  for- 
eign country,  the  court  may  instruct 
the  jury  not  to  draw  an  unfavorable 
inference  from  his  absence,  if  they 
believe  the  witness  is  unavoidably  de- 
tained. Warth  V.  Loewenstein,  121  HI. 
App.  71. 

72.  Mortimer  V.  Daub,  52  Ind.  App. 
30,  98  N.  E.  845,  following  Laurie  v. 
McCullough,  174  Ind.  477,  90  N.  E.  1014, 
92  N.  E.  337,  Ann.  Cas.  1913A,  49.  See 
9  Enct.  op  Ev.  963,  et  «eg. 

.  73.  Kan. — State  v.  Grebe,  17  Kan. 
458.  Md.— Brashears  v.  State,  58  Md. 
563,  as  where  defendant  fails  to  give 
explanatory  evidence.  Mass. — Com.  v. 
Costley,  118  Mass.  1. 

[a]  "The  request  was  not  ad- 
dressed to  the  omission  of  a  prisoner 
to  testify."  Brulo  v.  People,  16  Hun 
(N.  Y.)    119. 

i[b]  Proper  to  comment  on  defend- 
ant 'a   failure    to    explain    his    where- 
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dence,  this  fact  may  be  commented  on/*  except  where  the  suppressed 
evidence  is  itself  privileged.'^  Where  an  issue  is  raised  by  the  evi- 
dence as  to  whether  the  defendant  has  suppressed  testimony,  he  is 
entitled  to  have  this  matter  submitted  to  the  jury.'^  Care  must  be 
observed  not  to  so  state  the  rules  as  to  invade  the  province  of  the 
jury,''  or  shift  the  burden  of  proof  from  the  prosecution  to  the  ac- 
cused.'® 

(III.)  Failure  of  Accused  To  Testify. —  The  court  may,  according  to 
some  authorities  at  least,  charge  the  jury  that  the  failure  of  the  ac- 
cused to  testify  in  his  own  behalf  should  not  be  considered  as  rais- 
ing any  inference  of  guilt  or  used  in  any  way  against  him.'*    In  some 


flbouts  at  the  time  of  the  alleged  of- 
fense. Gordon  v.  People,  33  N.  Y.  501. 
[c]  In  Georgia,  by  a  long  line  of 
cases  it  is  held  improper  to  charge  on 
the  presumption  recognized  by  the 
Penal  Code,  §1015,  that  a  charge  or 
claim  is  well  founded  when  a  party 
has  evidence  in  his  power  to  repel  it 
but  fails  to  produce  it.  The  theory  is 
that  the  presumption  of  innocence 
overcomes  this.  See  Jones  v.  State,  14 
Ga.  App.  811,  82  S.  B.  470. 

74.  State  v.  Smallwood,  75  N.  C. 
104.  See  People  v.  Brown,  130  Cal. 
591,  62  Pae.  1072,  where  it  was  claimed 
the  prosecution  had  suppressed  evi- 
dence of  dying  declarations. 

[a]  But  where  a  transcript  of  evi- 
dence of  a  secret  investigation  cannot 
be  disclosed,  save  by  order  of  court, 
which  order  the  court  in  its  discretion 
has  refused  to  make,  defendant  is  not 
entitled  to  any  instruction  from  which 
an  inference  of  concealment  might  be 
drawn.  State  v.  Truba,  88  Vt.  557,  93 
Atl.  293. 

75.  Ehea  v.  Territory,  3  Okla.  Crim. 
230,  341,  105  Pac.  314. 

76.  Where  it  is  directly  in  issue 
whether  the  defendant  has  spirited 
away  the  prosecuting  witness,  it  is 
reversible  error  not  to  charge  that  the 
absence  of  the  witness  cannot  be  con- 
sidered against  him,  unless  the  jury 
believe  defendant  instigated  or  con- 
nived at  the  removal.  Caples  v.  State 
(Tex.  Crim.),  167  S.  W.  730. 

{a]  But  where  defendant  fails  to 
,  call  an  alleged  insane  witness,  he  is 
not  entitled  to  an  instruction  that  no 
inference  should  be  drawn  against 
from  that  fact.  He  should  call  the 
witness  and  have  the  question  of  com- 
petency passed  on  by  the  court.  People 
V.  Peery,  26  Cal.  App.  143,  146  Pae. 
44. 


77.  State  v.  Smallwood,  75  N.  C. 
104. 

[a]  Though  the  omission  to  prove 
one 's  whereabouts  at  the  time  of  the 
alleged  offense  may  be  properly  com- 
mented on  it  is  error  to  use  such  ex- 
pressions as  ' '  Circumstantial  evidence 
of  this  sort,  when  left  unexplained,  if 
in  the  power  of  the  prisoner  to  ex- 
plain if  not  true,  becomes  of  a  con- 
clusive character,"  and  "if  he  could 
have  shown  it  by  some  witness  and 
has  not  done  it,  what  was  not  before 
absolute  then  ripens  into  certainty." 
Gordon  v.  People,  33  N.  Y.  501. 

78.  Perara  v.  United  States,  221 
Ped.  213,  136  C.  C.  A.  623. 

79.  See  the  following:  Ala. — Thomas 
V.  State,  11  Ala.  App.  85,  65  So.  863. 
Idaho.— State  v.  Levy,  9  Idaho  483,  75 
Pac.  227,  on  its  own  motion.  la. — State 
V.  Weems,  96  Iowa  426,  65  N.  "W.  387. 
Kan.— State  v.  Olsen,  88  Kan.  136,  127 
Pac.  625.  La. — State  v.  Johnson,  50 
La.  Ann.  138,  23  So.  199.  Mass.— Com. 
V.  Brown,  167  Mass.  144,  45  N.  E.  1. 
Mont. — State  v.  Puller,  34  Mont.  12, 
29,  85  Pac.  369,  8  L.  E.  A.  (N.  S.) 
762.  Neb.— Lillie  v.  State,  72  Neb. 
228,  100  N.  W.  316,  not  error  to  so 
instruct.  N.  Y.— People  v.  Hayes,  140 
N.  Y.  484,  35  N.  E.  951,  37  Am.  St. 
Rep.  572,  23  L.  E.  A.  830.  Compare 
People  V.  Eyan,  120  App.  Div.  275,  105 
N.  Y.  Supp.  160.  N.  D. — State  v.  Dod- 
son,  23  N.  D.  305,  136  N.  W.  789; 
State  V.  Wisnewski,  13  N.  D.  649,  102 
N.  W.  883;  State  v.  Currie,  13  N.  D. 
655,  102  N.  W.  875,  112  Am.  St.  Rep. 
687,  69  L.  E.  A.  405.  Tex. — Willingham 
V.  State,  62  Tex.  Crim.  55,  136  S.  W. 
470;  Kinkead  v.  State,  61  Tex.  Crim. 
651,  135  S.  W.  573;  Matthews  v.  State, 
57  Tex. -Crim.  328,  122  S.  W.  544;  Hern- 
don  V.  State,  50  Tex.  Crim.  552,  99  S. 
W.    558;    Lounder   v.   .State,     46     Tex. 
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jurisdictions  such  an  instruction  should  always  be  given  upon,  a  re- 


Crim.  121,  79  S.  W.  552;  Grant  v. 
State,  44  Tex.  Crim.  311,  70  S.  W.  954; 
Pearl  v.  State,  43  Tex.  Crim.  189,  63 
S.  W.  1013;  Guinn  v.  State,  39  Tex. 
C^im.  257,  45  S.  W.  694. 

[a]  A  Statute  (1)  forbidding  its 
being  made  "the  subject  of  conunent 
by  counsel"  does  not  forbid  the  court 
to  caution  the  jury  not  to  draw  any 
inference.  Brandes  v.  State,  10  Ala. 
App.  239,  65  So.  307,  under  Code 
§7894.  And  see  la. — State  v.  Weems, 
96  Iowa  426,  65  N.  W.  387.  N.  D. 
State  V.  Dodson,  23  N.  D.  305,  136  N.  W. 
789.  Ohio. — Sullivan  v.  State,  9  Ohio. 
C.  C.  652.  Also,  People  v.  Spira,  264 
111.  243,  106  N.  B.  241.  But  see  Ky. 
Tines, «.  Com.,  25  Ky.  L.  Eep.  1233, 
77  S.  W.  363.  Minn.— State  v.  Pearce, 
56  Minn.  226,  57  N.  W.  652,  1065. 
Mo. — State  v.  Eobinson,  117  Mo.  649, 
23  S.  W.  1066,  request  may  be  re- 
fused. Wyo. — ^Leslie  v.  State,  10  Wyo. 
10,  65  Pac.  849,  69  Pac.  2,  not  error 
to  refuse  request  where  statute  pro- 
vides that  no  reference  shall  be  made 
to,  nor  any  comment  be  made  upon  the 
neglect  or  refusal  of  the  accused  to 
testify.  (2)  But  in  State  v.  Be  Witt, 
186  Mo.  61,  84  S.  W.  956,  the  court 
refused  to  reverse  for  the  giving  of 
the  instruction,  saying  that  to  consider 
it  "an  adverse  comment  is  illogical 
and  unreasonable."  (3)  In  State  v. 
Taylor,  261  Mo.  210,  168  S.  "W.  1191, 
the  court  considers  these  former  de- 
cisions' "stare  decisis  and  we  see  no 
reason  to  take  a  backward  step,"  and 
refused  to  reverse  for  refusal  to  give 
but  "with  the  suggestion  that  in  a 
proper  ease  it  would  seem  a  little  fairer 
to  the  defendant  to  give  this  instruc- 
tion if  he  wants  it." 

[b]  Where  the  court's  charge  in  a 
general  way  was  open  to  the  objection 
that  it  called  to  the  jury's  attention, 
and  allowed  defendant's  failure  to  tes- 
tify to  raise  inferences  against  him, 
the  error  was  cured  by  a  direct  in- 
struction that  there  was  no  law  com- 
pelling him  to  be  sworn,  and  that  no 
inference  was  to  be  drawn  from  his 
failure.  RulofE  v.  People,  45  N.  Y. 
213. 

[c]  Conect  Fonus  of  Admonition. 
"The  jury  is  instructed  that  in  a 
criminal  case  the  defendant  need  not 
take  the  witness  stand,  and  because 
the  defendant  had  not  taken  the  wit- 
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ness  stand  in  this  case  should  not  be 
permitted  by  you  to  prejudice  him  in 
any  way.  The  failure  of  the  defend- 
ant to  testify  is  not  even  a  circum- 
stance against  him,  and  no  presumption 
of  guilt  can  be  indulged  in  by  the 
jury  on  account  of  the  defendant  not 
having  testified;  and  the  jury  are  fur- 
ther instructed  not  to  allude  to  this 
fact  in  their  deliberations  in  arriving 
at  a  verdict."  State  v.  Dodson,  23 
N.  D.  305,  136  N.  W.  789. 

[d]  "That  in  determining  their  ver- 
dict, they  should  entirely  exclude  from 
their  consideration  the  fact  that  the 
defendant  did  not  elect  to  testify, 
substantially  as  if  the  law  did  not  al- 
low him  to  be  a  witness."  State  v. 
Landry,  85  Me.  95,  26  Atl.  998,  fol- 
lowing State  V.  Banks,  78  Me.  490,  7 
Atl.  269,  which  reviews  the  history  of 
the  provision  in  Maine. 

[e]  Other  forms  may  be  found  in 
the  following  cases:  Singleton  v.  State, 
57  Tex.  Crim.  560,  124  S.  W.  92; 
Anderson  v.  State,  53  Tex.  Crim.  341, 
110  S.  W.  54. 

[f]  Charge  May  Be  Made  in  Lan- 
guage of  Statute. — State  v.  Wisnewski, 
13  N.  D.  649,  102  N.  W.  883;  Dougher- 
ty V.  State,  59  Tex.  Crim.  464,  128  S. 
W.  398;  Cravens  v.  State  (Tex.  Crim.), 
103  S.  W.  921;  Mason  v.  State  (Tex. 
Crim.),  81  S.  W.  718;  Leslie  v.  State 
(Tex.  Crim.),  49  S.  W.  73.  See  also 
People  V.  Euef,  14  Cal.  App.  576,  609, 
114  Pac.  48,  54,  holding  that  reading 
of  statute  together  with  full  instruc- 
tion upon  the  subject  sufficient,  and 
distinguishing  People  v.  Emmons,  13 
Cal.  App.  487,  110  Pac.  151,  wherein 
the  court  refused  to  give  an  instruc- 
tion upon  the  subject  but  read  the 
statute  and  this  was  held  error. 

As  to  reading  statutes  to  jury  gen- 
erally, see  supra,  VI,  P,  1,  h. 

[g]  In  New  Jersey,  (1)  it  is  proper 
to  instruct  the  jury  that  they  may 
presume  that  a  defendant  who  does 
not  take  the  stand  could  not  deny  that 
facts  stated  were  true.  "The  propriety 
of  this  instruction  is  no  longer  open  to 
question  in  this  court.  .  .  .  (Parker 
V.  State,  62  N.  J.  L.  801,  45  Atl.  1092, 
and  State  v.  Tuining,  73  N.  J.  L.  691, 
64  Atl.  1073,  1135.)"  State  c.  Di 
Benedetto,  82  N.  J.  L.  168,  82  Atl. 
521.  And  see  State  v.  Schlosser,  85 
N.  J.  L.  165,  89  Atl.  522,  91  Atl.  1071. 
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quest  therefor,'"  though  it  need  not  he  given  on  the  court's  own 
motion,*^  even  where  the  court  is  bound  to  instruct  on  the  whole  law 
of  the  case.^^  And  in  some  states  it  is  compulsory  upon  the  court  to 
charge  that  no  unfavorable  inference  arises  from  the  failure  of  the 


(2)  But  where  there  was  no  direct  evi- 
dence to  connect  the  accused  with  the 
crime,  it  was  error  to  comment  at 
length  upon  the  failure  to  testify  or 
call  witnesses  to  establish  an  alibi 
and  to  apply  the  comments  of  the 
chief  justice  in  another  ease  to  the 
condition  of  the  evidence  in  the  ease 
at  hand.  State  v.  Wines,  65  N.  J.  L. 
31,  46   Atl.   702. 

80.  See  the  following:  Ala. — Thomas 
V.  State,  139  Ala.  80,  36  So.  734,  101 
Am.  St.  Eep.  17.  Cal. — People  v. 
riynn,  73  Cal.  511,  15  Pac.  102.  Colo. 
Matthews  v.  People,  6  Colo.  App.  456, 
41  Pac.  839.  Ind.— Felton  v.  State,  139 
Ind.  531,  39  N.  E.  228;  Grubb  v.  State, 
117  Ind.  277,  20  N.  E.  257,  725.  Kan. 
State  V.  GoS,  62  Kan.  104,  61  Pac.  683, 
error  to  refuse  where  requested.  La. 
State  V.  Carr,  25  La.  Ann.  407.  Mich. 
People  V.  Messer,  148  Mich.  168,  111 
N.  W.  854;  People  v.  Provost,  144 
Mich.  17,  107  N.  W.  716.  Miss.— Haynes 
V.  State,  27  So.  601. 

See  also  Ormsby  v.  People,  53  N.  Y. 
472;  People  v.  Eyan,  120  App.  Div. 
275,  105  N.  Y.  Supp.  160;  State  v. 
"White,  48   Ore.  416,  429,   87  Pac.   137. 

[a]  The  rule  requiring  a  charge  on 
request  does  not  require  a  charge  that 
defendant  need  not  take  the  stand  and 
testify  in  his  own  behalf.  People  v. 
Eomero,  17  Cal.  App.  680,  121  Pac. 
698. 

[b]  Where  the  district  attorney 
made  improper  allusion  to  defendant's 
failure  to  testify,  the  court  granted 
a  motion  to  strike  out  the  attorney's 
remark  and  admonished  him  but  failed 
to  distinctly  charge  that  the  allusion 
must  be  disregarded,  and  that  no  in- 
ference could  be  drawn.  This  was 
held  ground  for  reversal.  People  v. 
Eose,  52  Hun  33,  4  N.  Y.  Supp.  787.  See 
also  People  v.  Messer,  148  Mich.  168, 
111  N.  W.  854,  holding  that  the  re- 
fusal of  the  court  to  give  a  requested 
charge  that  no  presumption  shall  be 
indulged  against  respondent  from  fail- 
ure to  testify  is  not  excused  by  a  rul- 
ing, during  argument,  that  there  was 
nothing  for  the  jury  to  consider  in 
relation  to  that  fact. 

[c]  But  the  giving  of  such  an  in- 


struction, where  requested,  cures  any 
error  resulting  from  comments  of  the 
district  attorney.  People  v.  Priori,  164 
N.  Y.  459,  58  N.  \E.  668.  See  also  Peo-^ 
pie  V.  Hammond,  132  Mich.  422,  93  N. 
W.  1084;  Dunn  v.  State,  118  Wis.  82, 
94  N.  W.   646. 

[d]  Wliere  defendant  testifies,  com- 
plaint cannot  be  made  of  the  failure 
to  instruct.  Williams  v.  People,  164 
111.  481,  45  N.  B.  481. 

[e]  Failure  of  Co-defendant  To  Tes- 
tify.— Court  need  •  not  instruct  on. 
State  V.  White,  48  Ore.  416,  429,  87 
Pac.   137. 

81.  Cal.— People  v.  Plynn,  73  Cal. 
511,  15  Pac.  102.  Colo. — Matthews  v. 
People,  6  Colo.  App.  456,  41  Pac.  839. 
Ore.— State  v.  Magers,  36  Ore.  38,  58 
Pac.  892. 

[a]  Failure  To  Give  Not  Error 
Where  No  Request.— Ind. — Felton  v. 
State,  139  Ind.  531,  39  N.  E.  228.  Neb. 
Metz  V.  State,  46  Neb.  547,  65  N.  W.' 
190.  Tex. — Bosley  v.  State  (Tex. 
Crim.),  153  S.  W.  878,  citing  Prewett 
■V.  State,  41  Tex.  Crim.  262,  53  S.  W. 
879;  Morrison  v.  State,  40  Tex.  Crim. 
473,  51  S.  W.  358. 

[b]  In  Metz  v.  State,  46  Neb.  547, 
65  N.  W.  190,  the  court  held  that  the 
defendant  might  have  requested  the 
court  to  instruct  the  jury  that  no  pre- 
sumption of  guilt  arose  from  his  fail- 
ure to  testify,  but  he  did  not  request 
the  court  to  so  charge,  and  error  could 
not  be  successfully  assigned  upon  the 
omission  of  the  court  to  give  such  an 
instruction  on  its  own  motion. 

82.  Torey  v.  State,  41  Tex.  Crim. 
543,  56  S.  W.  60,  it  is  proper  to  give 
but  not  error  to  fail  to  give  it. 

[a]  Under  a  statute  providing  that 
the  judge  "must  state  to  them  all  mat- 
ters of  law  which  are  necessary  for 
their  information  in  giving  their  ver- 
dict," a  distinction  is  made  between 
instructions  proper  and  mere  ad- 
monitions. So  error  cannot  be  predi- 
cated upon  neglect  to  admonish  the 
jury  not  to  consider  defendant's  fail- 
ure to  testify  unless  a  request  is  made 
therefor.  State  v.  Younger,  70  Kan. 
226,  78  Pac.  429,  under  Gen.  St.,  1909, 
§6815. 
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accused  to  testify  even  if  no  request  therefor  is  made.'' 

k.  Circumstantial  Evidence.^^  —  (I.)  Conviction  Dependent  Wiolly  on 
Circumstantial  Evidence. —  Of  course  if  circumstantial  evidence  alone  is 
relied  on  to  sustain  •  a  conviction,  instructions  on  the  rules  thereof 
are  necessary.^^  Though  in  those  jurisdictions  where  the  court  need 
not  instruct  on  its  own  motion,  there  must  be  a  proper  request  for 
the  instructions  ;*°  but  an  erroneous  request  does  not  relieve  the  court 


83.  state  v.  Hanes,  84  Wash.  601, 
147  Pac.  193;  State  v.  Mitchell,  32 
Wash.  64,  72  Pac.  707;  State  v.  Krug, 
12  Wash.  288,  41  Pac.  126;  State,  v. 
Myers,  8  Wash.  177,  35  Pac.  580,  756; 
Linbeck  v.  State,  1  Wash.  336,  25  Pac. 
452.  See  State  v.  Cameroii,  40  Vt.  555, 
■wherein  it  seems  to  be  conceded  that 
it  was  the  court's  duty  to  charge,  but 
in  fact  a  request  was  made. 

[a]  The  right  (1)  is  not  waived  by 
merely  remaining  silent  (Linbeck  v. 
State,  1  Wash.  336,  25  Pac.  452),  (2) 
or  by  asking  a  number  of  specific  in- 
structions without  including  this  one 
(State  V.  Myers,  8  Wash.  177,  35  Pac. 
580,  756). 

[b]  "No  particular  form  of  words 
is  required,  or  can  be  placed  in  the 
mouth  of  the  judge.  It  is  the  sub- 
stance of  things  which  the  law  regards, 
and  it  will  disregard  mere  formalities 
of  expression.  The  judge  is  simply  the 
mouthpiece  of  the  law,  and  the  weight 
which  the  jury  attaches  to  the  instruc- 
tions of  the  court  is,  and  should  "be, 
based  upon  the  belief  of  the  jury  that 
the  instructions  of  the  court  are  an 
enunciation  of  the  law;  and  when  the 
court  says  to  the  jury  that  no  infer- 
ence of  guilt  shall  arise  against  the 
accused  under  certain  conditions  he 
does  not  say  any  more  in  substance, 
or  protect  the  rights  guarantied  to 
the  prisoner  by  the  law,  any  more 
than  when  he  tells  them  that  the  law 
of  the  state  provides  that  no  infer- 
ence of  guilt  shall  arise  against  the  ac- 
cused, if  he  shall  fail  or  refuse  to  tes- 
tify in  his  or  her  own  behalf."  State 
«.  Mitchell,  32  Wash.  64,  72  Pac.  707, 
holding  instructions  sufficient. 

[c]  An  instruction  upon  this  sub- 
ject is  not  objectionable  because  the 
court  states  that  the  statute  makes  it 
the  duty  of  the  judge  to  so  instruct 
the  jury.  State  v.  Deatherage,  35 
Wash.  326,  77  Pac.  504. 

[d]  Instruction  Not  To  Think  About 
It     Unnecessary.  —  "The     court     was 
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bound  to  tell  the  jury  they  were  not 
to  consider  this  against  the  prisoner, 
and  this  was  done.  The  court  did  not, 
as  requested,  tell  the  jury  they  were 
not  to  think  of  it."  State  v.  Cameron, 
40  Vt.  555,  565. 

84.  See  generally  3  Enct.  >of  Bv. 
60,   et  seq. 

85.  Ga. — Hamilton  v.  State,  96  Ga. 
301,  22  S.  E.  528.  Ind.— Wantland  v. 
State,  145  Ind.  38,  43  N.  E.  931.  la. 
State  V.  Brazzell,  150  N.  W.  683.  Ky. 
McDowell  V.  Com.,  4  Ky.  L.  Eep.  353. 
N.  M. — Territory  V.  Lermo,  8  N.  M. 
566,  46  Pac.  16.  Okla.— Kirk  v.  State, 
11  Okla.  Crim.  203,  145  Pac.  307,  fol- 
lowing Eutherford  v.  United  States,  1 
Okla.  Crim.  194,  95  Pac.  753.  See  also 
Baldwin  v.  State,  11  Okla.  Crim.  228, 
144  Pac.  634.  Tex.— Hays  v.  State 
(Tex.  Crim.),  173  S.  W.  671;  Struck  v. 
State,  7  Tex.  App.  581,  following  Hunt 
v.  State,  7  Tex.  App.  212;  McCamant 
V.  State  (Tex.  Crim.),  37  S.  W.  437. 
Utah.— People  v.  Scott,  10  Utah  217, 
37  Pac.  335.  '  Wis.— United  States  Exp. 
•Co.  V.  Jenkins,  64  Wis.  542,  25  N.  W. 
549. 

[a]  The  court  need  not  so  charge 
where  the  evidence  relating  to  venue 
is  wholly  circumstantial.  Pye  v.  State 
(Tex.  Crim.),  154  S.  W.  222,  folloviing 
Steadham  v.  State,  40  Tex.  Crim.  43, 
48  S.  W.  177. 

[b]  The  fact  that  the  defendant 
made  a  "statement"  in  which  he  ad- 
mitted killing  the  cow  for  the  theft 
of  which  he  was  indicted,  but  claimed 
he  had  purchased  her,  does  not  take 
the  case  out  of  the  rule;  all  the  other 
evidence  was  circumstantial.  Hart  v. 
State,  14  Ga.  App.  714,  82  S.  E.  164. 

88.  The  statute  (Code  Civ.  Proc, 
§385),  makes  it  entirely  discretionary 
with  the  court  as  to  how  far  it  shall 
instruct  in  the  absence  of  a  request. 
State  V.  Colvin,  24  S.  D.  567,  124  N.  W. 
749. 

As  to  necessity  for  request  generally 
see  supra,  III,  A. 


INSTRUCTIONS 


923 


from  its  duty  to  charge  on  the  whole  case."  Where  the  evidence  is 
wholly  circumstantial,  it  is  error  to  refuse  to  so  instruct  in  connection 
with  instructions  upon  both  direct  and  circumstantial  evidence.^* 
(n.)  Conviction  Not  WioUy  Dependent  on  Circumstantial  Evidence. 
It  is  not  necessary  to  give  such  instructions,  where  the  proof  of  guilt 
does  not  depend  upon  circumstantial  evidence,*'  but  the  state  depends 
upon  positive  direct  evidence.'"  So  where  there  is  direct  proof  it  is 
proper  to  refuse  a  charge  that  the  case  is  one  dependent  wholly  on 
circumstantial  evidence,'^  or  a  charge  which  assumes  that  the  evidence 
is  wholly  circumstantial.'^  But  where  the  evidence  is  both  direct  and 
circumstantial,  it  is  proper  to  charge  in  both,''  though  there  are  cases 


87.  People  v.  Scott,  10  Utah  217, 
37   Pac.   335. 

88.  State  v.  Brazzell  (Iowa),  150 
N.  W.  683. 

89.  Ala.— Welch  v.  State,  124  Ala. 
41,  27  So.  307.  Ark.— Vaughan  v. 
State,  57  Ark.  1,  20  S.  W.  588.  Cal. 
People  V.  Bums,  121  Cal.  529,  53  Pae. 
1096.  Ga.— Moore  v.  State,  97  Ga.  759, 
25  S.  E.  362;  Barron  v.  State,  12  Ga. 
App.  342,  77  S.  E.  214.  Miss. — Purvis 
V.  State,  71  Miss.  706,  14  So.  268.  Mo. 
State  V.  Bobbitt,  215  Mo.  10,  114  S.  W. 
511;  State  v.  Crone,  209  Mo.  316,  108 
S.  W.  555;  State  v.  Gray,  163  Mo.  App. 
696,  147  S.  W.  510.  Mont.— State  v. 
Calder,  23  Mont.  504,  59  Pac.  903. 
Tenn.— Barnards  v.  State,  88  Teun.  183, 
12  S.  W.  431.  Tex.— Davis  v.  State 
(Tex.  Grim.),  172  S.  W.  978;  Thompson 
V.  State  (Tex.  Crim.),  167  S.  W.  345; 
Perry  v.  State  (Tex.  Crim.),  155  S.  "W. 
263;  Perrell  v.  State  (Tex.  Crim.),  152 
S.  W.  901;  Thomas  v.  State,  43  Tex. 
Grim.  20,  62  S.  W.  919,  96  Am.  St.  Eep. 
834. 

See  also  Smith  v.  State,  11  Ga.  App. 
89,  74  S.  E.  711. 

[a]  Where  criminative  facts  estab- 
lished are  In  such  close  juxtaposition 
to  the  main  fact  as  to  make  them  al- 
most eQLuivalent  to  direct  testimony  the 
court  need  not  charge  on  circumstantial 
evidence.  Laird  v.  State  (Tex.  Grim.), 
155  S.  W.  260.  See  also  Fornard  v. 
State    (Tex.   Grim.),   166  S.  W.   725. 

[b]  Charge  not  necessary  (1)  where 
there  was  positive  direct  testimony 
that  defendant  had  possession  of  the 
property  he  was  charged  with  stealing, 
and  sold  and  transferred  it  to  another 
(Scott  V.  State  [Tex.  Grim.],  175  S.  W. 
1054),  (2)  or  where  defendant  was 
positively  identified  as  one  concerned 
in  a  robbery  (Terrill  v.  State  [Tex. 
Grim.],  174  S,  W,  1088),   (3)   or  in  a 


perjury  case  where  the  falsity  of  the 
testimony  was  shown  by  direct  proof. 
Jones  V.  State  (Tex.  Crim.),  174  S.  W. 
1071. 

90.  Harper  v.  State,  12  Ga.  App. 
651,  77  S.  E.  915;  State  v.  Pairlamb, 
121  Mo.  137,  25  S.  W.  895. 

[a]  Where  accused  has  been  posi- 
tively identified  as  the  person  who  com- 
mitted the  robbery,  charge  on  circum- 
stantial evidence  is  not  required.  Serop 
V.  State  (Tex.  Crim.),  154  S.  W.  557. 

[b]  In  a  burglary  case  there  is  no 
need  for  instructions  on  circumstantial 
evidence  where  the  evidence  was  un- 
contradicted that  defendant  was  in  the 
house  in  the  nighttime  without  con- 
sent of  the  occupants  and  that  he 
forcibly  took  and  carried  away  a  pis- 
tol with  which  an  occupant  attempted 
to  defend  herself.  Williams  v.  State 
(Tex.  Grim.),  143  S.  W.  634. 

[c]  If  the  circumstantial  evidence 
Is  merely  corroborative  of  direct  evi- 
dence which  is  ample  for  conviction, 
the  instruction  on  circumstantial  evi- 
lence  need  not  be  given.    State  v.  Link, 

87  Kan.  738,  125  Pae.  70. 

91.  IT.  S. — ^Blanton  v.  United  States, 
213  Fed.  320,  130  C.  C.  A.  22,  Ann. 
Cas.  1914D,  1238.    Ala. — Rains  v.  State, 

88  Ala.  91,  7  So.  315.  Cal.— People  v. 
Lem  Deo,  132  Cal.  199,  64  Pac.  265. 
Miss.— Purvis  v.  State,  71  Miss.  706, 
14  So.  268.  Mo.— -State  v.  Donnelly, 
130  Mo.  642,  32  S.  W.  1124. 

92.  Hendrix  v.  United  States,  2 
Okla.  Crim.  240,  101  Pac.  125.  See  also 
infra,  this  section. 

93.  Phillips  V.  State,  12  Ga.  App. 
563,  77  S.  B.  832. 

[a]  Where  it  was  not  determinable 
whether  the  conviction  resulted  from 
the  force  of  the  direct,  or  the  circum- 
stantial evidence,  or  the  combined 
strength   of  both,    it    was    held    error 
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apparently  holding  that  an  instruction  on  circumstantial  evidence 
should  only  be  given  where  the  testimony  is  wholly  circumstantial.'* 

After  Confession  by  Defendant.  —  Where  defendant  has  confessed  his 
guilt  instructions  which  assume  that  the  evidence  is  wholly  circum- 
stantial are  properly  refused,'^  even  though  the  proof  of  such  con- 
fession was  by  the  testimony  of  an  accom^plice.'* 

(III.)  Comparing  Belative  Value  of  Direct  and  Circiuustantial  Evidence. 
Such  charges  have  been  condemned  as  being  charges  on  the  facts 
within  the  prohibition.^^  But  where  the  common-law  or  fair  comment 
rule  prevails,  the  court  may  instruct  that  circumstantial  evidence  is 
entitled  to  the  same  consideration  as  direct  evidence.®*     The  court 


for  the  court  to  refuse  an  instruction 
on  circumstantial  evidence.  State  v. 
Andrews,  62  Kan.  207,  61  Pac.  808. 

[b]  Wliere  the  evidence  against  the 
accused  was  partly  circumstantial,  it 
was  reversible  error  to  refuse  to  give 
usual  instructions  on  reasonable  doubt, 
which  recite  therein  that  the  evidence 
was  partially  circumstantial.  Gilmore 
V.  State,  99  Ala.  154,  13  So.  536. 

94.  Mo. — State  v.  Donnelly,  130  Mo. 
642,  32  S.  W.  1124.  Okla.— Star  v. 
State  (Okla.  Crim.),  131  Pac.  542.  Tex. 
Womach  v.  State  (Tex.  Crim.),  170  S. 
W.  139;  Jones  v.  State,  59  Tex.  Crim. 
559,  129  S.  W.  1118;  Boswell  v.  State, 
59  Tex.  Crim.  161,  127  S.  W.  820.  See 
also  Eountree  v.  State  (Tex.  Crim.),  58 
S.  W.  106. 

[a]  The  rule  that  the  instruction 
may  be  given  only  where  evidence  is 
purely  circumstantial  is  not  affected  by 
the  fact  that  the  direct  evidence  is 
largely  that  of  an  accomplice.  Star  v. 
State,  9  Okla.  Crim.  210,  131  Pac.  542. 

95.  Ark. — ^Vaughan  v.  State,  57  Ark. 
1,  20  S.  W.  588.  Ga.— Perry  v.  State, 
110  Ga.  234,  36  S.  E.  781.  Dl.— Lang- 
don  V.  People,  133  HI.  382,  24  N.  B. 
874.  Mo.— State  v.  Donnelly,  130  Mo. 
642,  32  S.  W.  1124.  Tex. — Guerrero  v. 
State  (Tex.  Crim.),  171  S.  "W.  731; 
Cook  V.  State  (Tex.  Crim.),  171  S.  W. 
227;  Jackson  v.  State  (Tex.  Crim.),  62 
S.  W.  914. 

[a]  An  instruction  that  the  evi- 
dence is  purely  circumstantial  is  im- 
proper where  there  is  proof  of  a  con- 
fession. Green  v.  State,  97  Ala.  59,  12 
So.  416,  15  So.  242. 

[b]  Admissions  and  testimony  of 
defendant  showing  that  he  took  mules 
alleged  to  have  been  stolen  at  the  time 
and  place  they  were  stolen,  and  that 
he  was  caught  in  the  actual  possession 
thereof,  some  twelve  or  fourteen  miles 
away  from  where  he  had  taken  them, 

Vol.  ZUI 


dispenses  with  the  need  of  any  charge 
on  circumstantial  evidence.  Meadows 
V.  State   (Tex.   Crim.),  154  S.  W.  546. 

96.  Ark. — ^Vaughan  v.  State,  57  Ark. 
1,  20  S.  W.  588.  Mo.— State  v.  Don- 
nelly, 130  Mo.  642,  32  S.  W.  1124,  dis- 
tinguisMng  State  v.  Woolard,  111  Mo. 
248,  20  S.  W.  27,  as  a  case  where  the 
accomplice's  testimony  was  held  un- 
worthy of  belief.  Tex. — ^Wampler  v. 
State,  28  Tex.  App.  352,  13  S.  W. 
144. 

97.  Buchanan  v.  State,  109  Ala.  7, 
19  So.  410;  Bland  v.  State,  75  Ala. 
574. 

As  to  rule  upon  charging  on  the 
facts  see  supra,  VI,  H,  1,  et  seq. 

[a]  In  People  v.  Vereneseneckock- 
ockhoff,  129  Cal.  497,  58  Pac.  156,  62 
Pac.  Ill,  after  an  exhaustive  review  of 
the  decisions,  it  is  held  that  a  charge 
which  comments  on  the  relative  value 
of  direct  and  circumstantial  evidence  is 
clearly  within  the  constitutional  pro- 
hibition against  charging  on  the  facts, 
overruling  so  much  of  People  v.  Cronin, 
34  Cal.  191,  and  the  oases  thereon 
founded,  as  seem  to  hold  to  the  con- 
trary. 

[b]  To  say  that  "circumstantial 
evidence  is  more  satisfactory  than  the 
testimony  of  a  single  individual  who 
swears  he  has  seen  a  fact  committed" 
is  erroneous  as  being  a  charge  on  the 
facts.  State  v.  Van  Winkle,  6  Nev. 
340. 

[e]  To  merely  tell  the  jury  that  if 
they  do  not  believe  the  witnesses  who 
testified  to  direct  facts,  then  the  state 
would  rely  upon  circumstantial  evi- 
dence is  not  a  charge  on  the  facts, 
being  only  a  preliminary  statement  to 
a  correct  laying  down  of  the  rules  on 
circumstantial  evidence.  Terrell  v. 
State  (Tex.  Crim.),  174  S.  W.  1088. 

98.  Territory  v.  Egan,  3  Dak.  119, 
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should  not  compare  the  relative  weight  of  circumstantial  and  direct 
evidence  in  an  argumentative  manner.** 

Cautioning  Jury  Against  Prejudice.  —  It  has  been  held  that  the  court 
may  properly  caution  the  jury  against  being  prejudiced  by  the  fact 
that  the  evidence  may  require  conviction  on  circumstantial  evidence.^ 

(IV.)  Sufficiency  of  Charge.z  —  Though  an  instruction  on  circumstan- 
tial evidence  be  unnecessary,  if  given  it  must  be  correct.^  Generally, 
a  charge  in  the  words  of  the  statute  is  sufficient.*  The  mere  fact  that 
the  court  might  have  given  a  more  exact  or  comprehensive  charge  is 
not  error  providing  no  wrong  instruction  was  given,^  and  one  who 
desires  a  more  explicit  statement  of  the  rule  must  submit  a  request 
therefor.®  It  is  sufficient  if  the  instructions  read  together  give  the 
elements  correctly.'    A  charge  on  reasonable  doubt  will  not  of  itself 


130,  13  N.  W.  568;  State  v.  Ward,  61 
Vt.  153,  17  Atl.  483. 

[a]  Court  should  not  attempt  to 
classify  (the  evidence  as  being  direct  or 
circumstantial,  making  different  rules 
as  applicable  to  each.  State  v.  Rome, 
64  Conn.  329,  30  Atl.  57. 

99.  Buchanan  v.  State,  109  Ala.  7, 
19  So.  410;  Bland  v.  State,  75  Ala. 
574;  State  v.  Marren,  17  Idaho  766,  107 
Pae.   993. 

As  to  use  of  argumentative  instruc- 
tions see  supra,  VI,  D. 

1.  It  is  not  error  to  charge  "I 
know  there  is  great  prejudice  among 
quite  a  number  of  people  against  con- 
viction on  circumstantial  evidence,  but 
that  is  wrong."  This  does  not  give 
undue  weight  or  prominence  but  is 
merely  pointing  out  the  rule  of  law 
that  circumstantial  evidence  is  com- 
petent and  that  any  prejudice  against 
it  is  contrary  to  law.  State  v.  Augh- 
try,  49  S.  C  285,  28  S.  E.  619,  27 
S.  E.   199. 

2.  For  approved  forms,  see  Fla. 
Jenkins  v.  State,  35  Ela.  737,  828,  18 
So.  182,  48  Am.  St.  Eep.  267.  m. 
Everett  v.  People,  216  III.  478,  75  N.  E. 
188;  Marzen  v.  People,  173  111.  43,  50 
N.  E.  249.  la.— State  v.  Novak,  109 
Iowa  717,  79  N.  W.  465.  N.  M.— Ter- 
ritory V.  Lermo,  8  N.  M.  566,  46  Pae. 
16.  Tex.— Harris  v.  State  (Tex.  Crim.), 
148  S.  W.  1074. 

3.  State  V.  Gray,  163  Mo.  App.  696, 
147  S.  W.  510,  following  State  v.  Sal- 
mon, 216  Mo.  466,  115  S.  W.  1106. 

4.  No  "abstract  elaboration"  is 
necessary.  Prank  v.  State,  141  Ga.  243, 
80  S.   E.  1016. 

5.  State  V.  Roe,  12  Vt.  93,  111. 
[a]     An  instruction  laying  down  the 

rules  of  circumstantial  evidence  is  not 


erroneous  which  advises  them  that  it 
"is  not  safe  to  convict,"  if  any  other 
conclusion  than  that  of  guilt  can  be 
drawn,  instead  of  saying  that  the  jury 
' '  must  acquit ' '  in  that  event.  The 
charge  is  substantially  to  acquit.  State 
V.  Langford,  74  S.  C.  460,  55  S.  B. 
120. 

[b]  The  judge  having  given  the 
charge  in  the  form  usually  adopted  in 
such  eases,  error  cannot  be  predicated 
upon  the  mere  fact  that  he  did  not 
repeat  his  instruction  in  different 
forms,  laying  stress  upon  different 
hypotheses.  Kea  v.  State,  8  Lea 
(Tenn.)   356. 

6.  State  V.  Mitchell,  56  S.  C.  524, 
35  S.  E.  210. 

As  to  necessity  for  request  for  more 
specific  instructions,  see  supra,  III. 

7.  Tatum  v.  State,  61  Neb.  229,  85 
N.  W.  40,  two  instructions  were  given 
and  together  they  embodied  "all  the 
essential  elements  of  a  conviction  upon 
circumstantial  evidence. ' ' 

[a]  So  in  State  v.  Trull  (N.  C),  85 
S.  E.  133,  the  court  said:  "Each  essen- 
tial and  material  fact  relied  upon  by 
the  state  must  be  established  beyond 
a  reasonable  doubt."  And  also  as  to 
circumstantial  evidence  the  court  said: 
"When  such  evidence  is  relied  upon 
to  convict  it  should  be  clear,  con- 
vincing and  conclusive  in  all  its  com- 
binations, and  should  exclude  all  rea- 
sonable doubt  as  to  guilt."  And  fur- 
ther, "In  passing  upon  such  evidence 
it  is  the  duty  of  the  jury  to  consider 
all  the  circumstances  and  determine 
whether  they  have  been  established  be- 
yond a  reasonable  doubt." 

[b]  They  Must  Not  Be  Contra- 
dictory.— Hampton  v.  State,  160  Ind. 
575,  67  N.  E.  442. 
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dispense  with  the  necessity  of  a  charge  on  circumstantial  evidence.' 
6.  Limitation  on  Use  of  Evidence  or  Purpose  for  Which  Evidence 
Was  Received.^  —  a.  Bight  To  Give.  —  Where  evidence  has  been  re- 
ceived for  some  particular  purpose  it  is  proper  to  explain  the  purpose 
and  direct  that  it  be  not  considered  except  for  that  purpose;"  but 


8.  Hamilton  v.  State,  96  Ga.  301, 
22  S.  E.  528;  Hunt  v.  State,  7  Tex.  App. 
212.  But  see  Barrow  v.  State,  80  Ga. 
191,  5  S.  E.  64,  where  there  was  no 
request,  and  the  court  very  fully  and 
liberally  to  defendant  instructed  as  to 
reasonable  doubt  and  the  amount  and 
character  of  testimony  necessary  to 
warrant  conviction.  This  was  held 
sufficient. 

As  to  charge  on  reasonable  doubt  see 
supra,  VI,  H,  4,  f. 

9.  Curing  error  in  admission  of  evi- 
dence by  instructions  see  12  Ency.  or 
Ev.  214,  et  seq. 

10.  U.  S.— Steers  v.  United  States, 
192  Fed.  1,  112  C.  C.  A.  423.  Ala. 
Jackson  v.  State,  5  Ala.  App.  306,  57 
So.  594.  Ariz.— Cluff  v.  State,  16  Ariz. 
179,  142  Pac.  644.  Conn.— Barlow  Bros. 
Co.  V.  Parsons,  73  Conn.  696,  49  Atl. 
205.  Fla.— Robertson  v.  State,  40  Pla. 
509,  24  So.  474.  Ga;. — Griggs  v.  State, 
86  S.  E.  726;  Pratt  Engineering,  etc. 
Co.  V.  Trotti,  142  Ga.  401,  83  S.  E.  107; 
Eome  Eailroad  Co.  v.  Thompson,  101 
Ga.  26,  28  S.  E.  429.  El.— People  v. 
Casey,  231  111.  261,  83  N.  E.  278;  Web- 
ster V.  Enfield,  10  111.  298.  Ind.— Cleve- 
land, C.  C.  &  St.  L.  B.  Co.  V.  GoBsett, 
172  Ind.  525,  87  N.  E.  723.  la.— In  re 
Estate  of  Kah,  136  Iowa  116,  113  N. 
W.  563;  State  v.  Hayden,  131  Iowa  1, 
107  N.  "W.  929.  Ky.— South  Covington, 
etc.  Ey.  Co.  v.  Pinan's  Admx.,  153  Ky. 
340,  155  S.  W.  742;  Louisville  Gas  Co. 
V.  Kentucky  Heating  Co.,  142  Ky.  253, 
134  S.  W.  205.  Mich.— People  v.  Swift, 
172  Mich.  473,  138  N.  W.  662;  People 
V.  Durham,  170  Mich.  598,  136  N.  W. 
431;  Line  v.  Grand  Eapids,  etc.  Co.,  143 
Mich.  163,  106  N.  W.  719.  Mo.— An- 
drew V.  Linebaugh,  260  Mo.  623,  169 
S.  W.  135.  Mont. — State  v.  Nielson,  38 
Mont.  451,  100  Pac.  229.  Neb.— Eaapke 
&  Katz  Co.  V.  Schmoller,  etc.  Co.,  82 
Neb.  716,  118  N.  W.  652;  Cleland  v. 
Anderson,  66  Neb.  252,  92  N.  W.  306, 
96  N.  W.  212,  98  N,  W.  1075,  5  L.  R.  A. 
(N.  S.)  136.  Ohio. — Harrington  «i. 
State,  19  Ohio  St.  264.  Tex.— Winfrey 
V.  State,  41  Tex.  Crim.  538,  56  S.  W. 
919;  Kaufman  v.  State,  159  S.  W.  58; 
Powdrill  V.  State,  155  S.  W.  231;  Gid- 
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dings  V.  Baker,  80  Tex.  308,  16  S.  W. 
33;  Com.  Bonding,  etc.  Co.  v.  Hen- 
dricks (Tex.  Civ.  App.),  168  S.  W. 
1007.  Va.— 'Cohen  v.  Bellenot,  32  S.  E. 
455. 

[a]  Illustrations. — In  a  prosecution 
for  rape  it  is  proper  to  instruct  the 
jury  that  testimony  of  other  acts  than 
the  one  on  which  the  charge  was  based 
were  admitted,  "to  prove  the  adulter- 
ous disposition  of  defendant,"  and  "as 
having  a  tendency  to  render  it  more 
probable"  that  the  act  charged  was 
committed,  "and  for  no  other  pur- 
pose." Such  an  instruction  is  not  ob- 
jectionable as  assuming  facts  not 
proved.  People  v.  Price,  26  Cal.  App. 
544,  147  Pac.  591. 

[b]  Testimony  that  one  who  had  no 
authority  had  made  certain  statements, 
may  be  limited  by  the  court  as  hav- 
ing been  admitted  merely  for  the  pur- 
pose of  contradicting  a  witness  who 
had  testified  that  the  statement  was 
not  made  by  him,  and,  being  hearsay, 
the  jury  are  properly  told  they  must 
not  receive  it  as  substantive  evidence. 
Brents  v.  Louisville  &  N.  E.  Co.,  31 
Ky.  L.  Eep.  1216,  104  S.  W.  961.  See 
also  Anson  v.  Evans,  19  Colo.  274,  35 
Pac.  47. 

[c]  Where  testimony  of  a  witness 
was  not  competent  as  to  one  of  two 
defendants,  because  the  witness  was 
his  wife,  it  may  be'  received  as  to  the 
other,  but  the  jury  should  be  cautioned 
to  consider  it  only  as  to  that  other. 
Lawson  v.  Com.,  160  Ky.  180,  169  S. 
W.  587,  L.  E.  A.   1915D,  972. 

[d]  In  a  prosecution  for  burglary, 
an  instruction  is  proper  which  tells 
the  jury  that  evidence  of  other  burg- 
laries was  admitted  "not  for  the  pur- 
pose of  showing  that  tlie  crime  under 
consideration  was  committed,  but  it 
creates  and  raises  a  presumption  that 
the  same  person  committed  all  of 
them."  State  v.  Harris,  153  Iowa  592, 
133  N.  W.  1078. 

[e]  In  a  prosecution  for  attempted 
rape  it  was  not  error  to  give  a  limiting 
instruction  upon  the  evidence  of  a  prior 
conviction,  though  that  conviction  was 
of  the  minor  offense  of  iBtoxJ«»ti»«, 
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the  instructions  must  not  withdraw  the  evidence  from  the  jury,^^  or 
cause  them  to  give  less  weight  to  the  evidence  than  they  should,^^ 
or  permit  them  to  consider  the  evidence  generally,^'  or  for  a  purpose 
other  than  that  for  which  it  was  admitted,^*  or  permit  them  to  limit 
evidence  which  has  heen  admitted  generally. ^^  The  charge  is  not  of 
itself  objectionable  as  being  on  the  weight  of  evidence,"  but  care  must 
be  observed  not  to  violate  the  rule  of    the   particular    jurisdiction 


Thornton  v.  State,  117  Wis.  338,  93  N. 
W.  1107,  98  Am.  St.  Eep.  924. 

[f]  Correct  Form  Limiting  Evi- 
dence of  Other  Offenses. — "  'The  de- 
fendant is  on  trial  on  the  charge  con- 
tained in  the  indictment  only.  You 
are  charged  that,  if  any  evidence  has 
been  introduced  as  to  any  other  offense, 
you  cannot  convict  him  in  any  event 
of  such  offense,  if  any.'  Millican  v. 
State,  63  Tex.  Cr.  E.  452,  140  S.  "W. 
1136,  and  authorities  there  cited." 
Gradington  v.  State  (Tex.  Crim.),  155 
S.  W.  210. 

[g]  "It  is  not  proper  to  show  that 
the  defendant  was  guilty  of  some  other 
offense  for  the  purpose  of  raising  a 
presumption,  either  of  law  or  of  fact, 
of  his  guilt  in  the  case  under  consid- 
eration." People  V.  Glass,  158  Gal. 
650,  112  Pac.  281,  296,  following  Peo- 
ple V.  Sears,  119  Cal.  267,  51  Pac.  325. 

[h]  Limiting  Evidence  of  Other 
Offenses  To  Intent. — "The  jury  are  in- 
structed that  the  evidence  of  other 
similar  offenses  committed  on  or  about 
the  same  day  by  the  defendant,  acting 
alone,  or  acting  jointly  with  others,  if 
the  jury  believe  from  the  evidence  that 
other  similar  offenses  were  so  commit- 
ted, was  admitted  for  the  purpose  of 
showing  the  intent  with  which  the  de- 
fendant J.  T.  W.  acted  in  this  case, 
and  for  the  purpose  of  Showing  a  series 
of  offenses  of  the  same  character  as 
throwing  light  on  the  question  of  his 
guilt  or  innocence  of  the  offense 
charged  in  the  indictment  herein,  and 
must  be  considered  by  the  jury  for  this 
purpose  only."  State  v.  Weisman,  238 
Mo.  547,  141  S.  W.  1108. 

[i]  In  an  abortion  case  this  charge 
was  given,  where  evidence  was  admit- 
ted of  similar  operations  upon  another 
woman:  "We  say  to  you  that  such 
testimony  cannot  be  considered  by  you 
at  all  in  determining  whether  the  de- 
fendant committed  the  acts  charged  in 
the  indictment,  that  is,  administered 
or  prescribed  the  medicine,  or  used  the 
instrument  alleged.    Such  testimony  of- 


fered by  the  state  to  show  that  the 
defendant  performed  an  operation  on 
.  .  .  similar  to  the  one  charged  in  the 
indictment  can  be  considered  only  when 
the  jury  are  satisfied  from  other  evi- 
dence in  the  case  that  the  defendant 
did  commit  the  act  charged,  and  even 
then  the  testimony  .  .  .  can  be  con- 
sidered only  for  the  purpose  of  deter- 
mining whether  the  defendant  commit- 
ted those  acts  with  the  unlawful  intent 
to  procure  a  miscarriage. ' '  State  v. 
Brown,  3  Boyce  (Del.)  499,  85  Atl. 
797. 

[j]  Approved  Form  Limiting  Im- 
peaching Evidence. — "You  are  in- 
structed that  certain  evidence  (describ- 
ing it)  was  admitted  before  you,  not 
for  the  purpose  of  affecting  the  guilt 
or  innocence  of  the  defendant,  but  was 
only  admitted  for  the  purpose  of  or 
not  affecting  the  credibility  of  said 
witnesses  (naming  them)  and  it  is  for 
you  to  determine  whether  or  not  said 
testimony  does  affect  the  credibility  of 
said  witnesses,  and  you  must  consider 
the  same  for  no  other  purpose."  Bol- 
den  V.  State  (Tex.  Crim.),  178  S.  W. 
533. 

11.  Eobertson  v.  State,  40  Pla.  509, 
24  So.  474;  Harrington  v.  State,  19 
Ohio  St.  264. 

[a]  So  evidence  being  admissible  on 
the  issue  of  intent,  it  was  proper  to 
refuse  to  instruct  that  it  could  not  be 
considered  "as  evidence  for  the  pur- 
pose of  establishing  the  guilt  of  de- 
fendant." Bedford  v.  State  (Tex. 
Grim.),  170  S.  W.  727. 

12.  Harrington  v.  State,  19  Ohio  St. 
264. 

13.  Worthing  v.  Worthing,  64  Me. 
335. 

14.  Luther  v.  Skeen,  53  N.  C.  356. 

15.  Abercrombie  v.  Norris,  130  Ga. 
680,  61  S.  E.  532. 

16.  State  V.  Nielson,  38  Mont.  451, 
100  Pac.  229. 

As  to  right  to  charge  upon  weight 
of  evidence  see  supra,  VI,  0,  3,  c. 
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against  charging  on  the  facts,^'  or  the  rules  relating  to  giving  certain 
evidence  undue  prominence.^*  Where  evidence  might  have  been  ex- 
cluded, one  who  has  failed  to  object  to  its  reception  cannot  complain 
of  an  instruction  which  limits  the  consideration  thereof.^* 

b.  Duty  To  Give  in  Criminal  Cases.""  —  While  under  some  author- 
ities the  jury  should  be  limited  without  any  specific  request  so  to  do, 
in  criminal  prosecutions,^^  there  are  authorities  to  the  effect  that 
error  cannot  be  predicated  on  a  failure  to  so  charge  where  there  was 


17.  In  Stewart  v.  State  (Tex.  Crim.), 
153  S.  W.  1150,  an  instruction  in  a 
prosecution  for  unlawfully  selling  in- 
toxicating liquors  that  the  jury  cbuld 
not  consider  evidence  of  possession  ex- 
cept for  the  purpose  ofshowing  intent, 
was  erroneous  as  being  a  charge  on  the 
weight  of  evidence. 

As  to  charging  on  facts  see  supra,  VI, 
5,  1,  et  seq. 

18.  Harrington  v.  State,  19  Ohio  St. 
264. 

[a]  A  requested  instruction,  that 
evidence  as  to  deceased's  having  had 
money  and  that  none  was  found  on 
his  body  was  introduced  merely  to 
show  motive  and  was  not  evidence  of 
defendant's  guilt,  was  properly  refused 
aa  giving  undue  prominence  to  testi- 
mony, Mims  V.  State  (Tex.  Crim.),  153 
S.  W.  321. 

[b]  Other  instructions  held  not  open 
to  this  objection  see  Ala. — Jackson  v. 
State,  5  Ala.  App.  306,  57  So.  594.  HI. 
People  V.  Casey,  231  111.  261,  83  N.  E. 
278.  Mich. — Line  v.  Grand  Eapids,  etc. 
E.  Co.,  143  Mich.  163,  106  N.  W.  719. 
Tex. — Pratt  v.  State,  59  Tex.  Crim.  635, 
129  S.  W.  364. 

19.  The  evidence  was  as  to  the  value 
of  property  before  and  after  the  com- 
mission of  the  acts  constituting  an  al- 
leged nuisance.  Having  gone  to  the 
jury  without  objection  they  might  have 
considered  it  generally.  Hence  defend- 
ant cannot  complain  that  the  court  told 
them  they  could  consider  it  "only  for 
the  purpose  of  illustrating  if  it  does, 
the  question  of  how  much,  if  any,  the 
plaintiff  was  injured  in  the  use  and  oc- 
cupation and  enjoyment  of  the  prem- 
ises." Pratt  Engineering,  etc.  'Co.  l). 
Trotti,  142  Ga.  401,  83  S.  E.  107. 

20.  In  civil  cases,  see  infra,  VI,  H, 
6,  c. 

21.  Colo. — See  Jaynes  v.  People,  44 
Colo.  535,  99  Pae.  325.  Ga. — Thompson 
V.  State  (Ga.  App.),  84  S.  E.  591.  la. 
State  V.  Lavin,  80  Iowa  555,  46  N.  W. 
553.    Ean. — State  v.  Marshall,  2  Ean. 
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App.  792,  44  Pae.  49.  Ky.— Gills  v. 
Com.,  18  Ky.  L.  Eep.  560,  37  S.  W. 
269.  Me.— State  v.  Lull,  37  Me.  246. 
Mich. — People  v.  Durham,  170  Mich. 
598,  136  N.  W.  431.  N.  0.— State  v. 
Pollard,  168  N.  C.  116,  83  S  .E.  167; 
State  V.  Collins,  121  N.  C.  667,  28  S.  E. 
520.  Okla. — McEae  v.  State,  8  Okla. 
Crim.  483,  129  Pae.  71.  Ore.— State  v. 
Minnick,  54  Ore.  86,  102  Pae.  605. 

[a]  In  Eogers  v.  State,  101  Ark. 
45,  141  S.  W.  491,  49  L.  E.  A.  (N.  S.) 
1198,  the  court  says:  "It  is  well  set- 
tled that,  when  evidence  is  admitted 
for  a  particular  purpose,  it  is  the  duty 
of  the  court  to  tell  the  jury  to  confine 
the  application  of  the  evidence  to  such 
purpose."  But  there  was -a  request 
made  and  refused. 

[b]  Evidence  of  statements  by  a 
third,  peisou  made  in  accused's  pres- 
ence and  not  denied,  being  admissible 
only  as  admissions  inconsistent  with 
claims  made  at  the  trial,  it  was  the 
duty  of  the  court  to  instruct  the  jury 
that  they  should  not  be  taken  as  the 
testimony  of  the  person  making  them. 
State  V.  "Wakefield,  88  Conn.  164,  90 
Atl.  230. 

[c]  Hearsay  evidence  of  statements 
contradicting  a  witness  should  not  be 
received  without  a  caution  from  the 
judge  that  they  are  received  merely 
as  impeaching  testimony,  and  that  they 
"are  not  to  be  taken  as  substantive 
evidence  against  defendant."  State  ». 
Blassengame,  132  La.  250,  61  So.  219. 

[d]  Where  the  court  deems  it  prop- 
er to  receive  evidence  of  prior  self- 
contradicting  statements  of  a  witness 
to  discredit  his  "surprise"  testimony 
on  a  material  point,  it  is  the  court's 
duty  to  circumscribe  its  natural  effect 
by  warning  the  jury  that  its  only  ef- 
fect is  to  neutralize  the  testimony  it 
is  admitted  to  discredit.  State  v.  Ky- 
silka,  85  N.  J.  L.  712,  90  Atl.  309,  fol- 
lowing State  v.  D'Adame,  84  N.  J.  L. 
386,  86  Atl.  414,  Ann.  Gas.  1914B,  1109. 

[e]  Evidence  of  a  larceny  having 
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no  request  therefor.^^  A  distinction  has  been  made  in  this  respect 
between  matters  which  are  simply  used  to  prove  a  part  of  the  case, 
and  those  which  might  be  used  improperly  to  convict  of  some  other 
offense.^^  If  the  charge  as  given  .is  not  thought  sufficiently  clear,  or 
precise,  it  is  certainly  the  duty  of  the  complaining  party  to  make  a 


■been  introduced  in  a  prosecution  for 
burglary  for  the  purpose  of  showing 
the  intent  in  entering  the  house  the 
jury  should  have  been  clearly  instructed 
that  the  evidence  bore  only  on  that  in- 
tent. Com.  V.  Tadrick,  1  Pa.  Super. 
559. 

22.  Cal.— People  v.  Gray,  66  Cal. 
271,  5  Pac.  240.  Ind. — ^Long  v.  State, 
95  Ind.  481.  Utah. — State  v.  Greene, 
33  Utah  497,  94  Pac.  987,  following 
State  V.  Thompson,  31  Utah  228^  87 
^ac.  709.  See  also  People  v.  Glass, 
158  Cal.  650,  112  Pac.  281,  296;  People 
V.  Corey,  8  Cal.  App.  720,  97  Pac.  907. 
fa]  In  Steers  v.  United  States,  192 
Fed.  1,  112  C.  C.  A.  423,  the  court  says 
in  effect  that  in  a  conspiracy  case  it 
is  not  only  proper  but  advisable  to  cau- 
tion the  jury  from  time  to  time  as  evi- 
dence of  single  acts  is  admitted,  as  to 
the  lawful  effect  of  such  evidence. 
"Indeed,  a  direct  instruction  to  the 
jury  on  this  subject,  at  an  early  stage 
of  the  trial,  may  often  be  advisable; 
but  it  does  not  follow  that  judgment 
of  conviction  sliould  be  reversed  be- 
cause the  record  does  not  show  that 
the  court  of  its  own  motion  gave  such 
caution. ' ' 

[b]  Where  the  evidence  has  been 
stricken  out  as  not  bearing  on  the  is- 
sues (State  V.  McGahey,  3  N.  T>.  293, 
55  N.  W.  753),  or  where  the  evidence 
clearly  could  be  used  only  for  the  pur- 
pose intended  (Winfrey  v.  State,  41 
Tex.  Grim.  538,  56  S.  W.  919,  citing 
many  Texas  cases),  no  duty  rests  upon 
the  court,  in  the  absence  of  any  re- 
quest therefor,  to  caution  the  jury  to 
disregard  such  matter. 

As  to  uecessity  for  request  generally 
see  supra,  IH,  A. 

23.  Thus  (1)  accused  cannot  com- 
plain of  the  failure  to  admonish  the 
jury  that  the  object  of  evidence  ad- 
duced on  his  cross-examination  was  to 
impeach  him,  unless  he  so  requested. 
Haywood  v.  Com.,  161  Ky.  338,  170  S. 
W.  624,  following  Ochsner  v.  Com.,  128 
Ky.  761,  109  S.  W.  326.  (2)  See  also 
Euark  v.  Com.,  150  Ky.  47,  where  the 
court  says  that  evidence  having  been 
admitted    to     show    that     defendant's 


reputation  for  truthfulness  was  bad,  it 
was  not  necessary  to  admonish  the  jury 
since  it  could  not  have  understood  that 
the  evidence  was  offered  for  any  other 
purpose  than  of  discrediting  him.  (3) 
But  in  Gills  v.  Com.,  18  Ky.  L.  Eep. 
560,  37  S.  W.  269,  it  is  held  that  state- 
ments of  what  a  witness  had  said  on 
another  occasion  could  not  be  received 
without  a  caution  that  it  must  not  be 
taken  as  substantive  evidence  against 
accused. 

[a]  In  State  v.  Weinberg,  245  Mo. 
564,  150  S.  W.  1069,  the  court,  (1)  af- 
ter stating  that  the  line  between  what 
charges  must  be  given  without  request, 
and  what  not,  has  not  been  clearly  de- 
termined, and  that  it  is  difficult  to 
make  such  a  distinction  as  would  be 
applicable  in  all  cases,  held  that  the 
charge  need  not  be  given  without  re- 
quest, where  it  was  claimed  the  court 
should  have  limited  the  testimony 
touching  other  larcenies  and  the  re- 
ceiving of  other  stolen  goods  by  de- 
fendant. The  evidence  did  not  dis- 
close whether  the  property  received  was 
the  subject  of  more  than  one  larceny. 
This  case  follows  State  v.  Easco,  239 
Mo.  535,  144  S.  W.  449,  wherein  (2)  it 
was  held  not  error  to  fail  to  limit 
proof  of  the  murder  of  other  members 
of  deceased's  family,  to  the  particular 
crime  charged.  (3)  But  in  State  v. 
Palmberg,  199  Mo.  233,  97  S.  W.  566, 
116  Am.  St.  Eep.  476,  error  in  failing 
to  make  the  state  elect  as  to  which  act 
of  statutory  rape  would  be  relied  upon, 
was  said  to  be  "emphasized  by  the  in- 
structions of  the  court  which  failed  to 
confine  the  jury  to  the  consid^aition  of 
any  one  particular  act." 

[b]  "It  is  the  settled  law  of  this 
state  (1)  that  it  is  only  when  proof 
of  another  offense  is  such  that  the  jury 
might  use  that  testimony  improperly 
to  convict  for  that  collateral  offense, 
instead  of  the  offense  charged  and  on 
trial,  or  make  some  other  unwarranted 
use  of  that  teetim-ony  to  the  prejudice 
of  the  defendant  that  it  is  necessary 
for  the  court  to  charge  limiting  the 
purpose  for  which  such  evid-enee  is  ad- 
missible.    Where  the  testimony  is  sim- 
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more  specific  request.**  It  has  been  held  that  a  request  for  a  formal 
charge  is  not  dispensed  with  merely  because  the  court  in  admitting 
the  evidence  stated  the  purpose  for  which  it  was  received  ;^^  but  how 
far  the  request  is  made  unnecessary  by  statements  of  counsel  as  to 
the  purpose,  is  a  matter  of  some  conflict.*'  Where  accused  has  ob- 
jected to  testimony  as  being  wholly  inadmissible  for  any  purpose  it 
has  been  held  he  need  not  request  the  court  to  limit  the  purpose  for 
which  it  was  received.*^  It  is  clearly  error  to  refuse  a  request  properly 
made.** 

A  mere  general  request  to  charge  on  the  whole  case  is  not  sufBcient 
where  a  request  is  required.** 


ply  used  to  prove  up  the  ease  as  res 
gestae,  or  to  prove  any  fact  that  forms 
a  part  and  parcel  of  the  ease  on  trial 
80  as  to  show  the  defendant's  guilt, 
it  is  not  necessary  to  charge  limiting 
the  effect  of  such  testimony.  These 
principles  are  so  accurately  and  terse- 
ly expressed  by  Judge  Hurt  for  this 
court,  after  the  most  careful  considera- 
tion, in  Thornley  v.  State,  36  Tex.  Cr. 
E.  125,  35  S.  W.  982,  61  Am.  St.  Bep. 
836."  Bailey  v.  State  (Tex.  Grim.), 
155  S.  W.  536.  (2)  See  also  Plores  v. 
State  (Tex.),  162  S.  W.  883,  where  the 
court  says  "In  a  number  of  cases  this 
court  has  held  that  if  the  testimony 
ean  only  be  used  to  impeach  a  witness 
it  is  not  necessary  to  charge  on  the 
subject  at  all." 

[c]  Since  antecedent  menaces,  quar- 
rels, assaults  and  batteries,  and 
grudges  may  always  be  shown  to  show 
motive,  no  instruction  limiting  the  ef- 
fect of  evidence  to  prove  previous  as- 
saults, etc.,  is  necessary.  Gradington 
V.  State   (Tex.  Crim.),  155  S.  W.  210. 

24.  Ariz.— Cluff  v.  State,  16  Ariz. 
179,  142  Pao.  644. 

As  to  necessity  for  request  for  more 
specific  charge  see  supra,  III,  A,  3. 

25.  State  v.  Hall,  45  Mont.  498,  125 
Pac.  639;  Carleton  v.  State,  43  Neb. 
373,  61  N.  W.  699. 

26.  In  Steers  v.  United  States,  192 
Fed.  1,  112  C.  C.  A.  423,  commenting 
on  the  rule  that  the  court  need  not  in- 
struct of  its  own  motion,  it  is  said: 
"The  judge  may  know  from  what  has 
been  said  in  argument  by  counsel  be- 
fore the  jury,  or  in  casual  discussion 
not  taken  down  by  the  reporter,  or  from 
the  jurors  experience  in  previous  trials, 
that  they  do  understand  the  effect  of 
such  evidence." 

[a]  In  Jaynes  v.  People,  44  Colo. 
535,  99  Pac.  325,  the  court  intimates 
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that  the  trial  comrt  should  give  limit- 
ing instructions  without  specific  re- 
quest, but  says  the  correct  practice  is 
for  the  district  attorney  to  state  the 
purpose,  and  the  defendant  to  request 
a  limiting  instruction. 

[b]  In  Thompson  v.  State  (Ga. 
App.),  84  S.  E.  591,  it  is  said  that  state- 
ment by  counsel  will  not  suffice  since 
"It  is  the  duty  of  the  court,  and  not 
of  counsel,  to  instruct  the  jury  as  to 
the  law." 

[c]  In  People  v.  Durham,  170  Mich. 
598,  136  N,  W.  431,  after  counsel  has 
stated  the  purpose  it  was  the  court's 
"duty"  to  give  the  instruction. 

[d]  In  McEae  v.  State,  8  Okla. 
Crim.  483,  129  Pac.  71,  it  is  held  (1) 
that  the  announcement  of  the  county 
attorney  of  the  purpose  for  which  the 
testimony  is  admitted  is  not  sufficient 
to  relieve  the  court  of  the  duty  to  in- 
struct. (2)  But  in  State  i).  Eule,  11 
Okla.  Crim.  237,  144  Pac.  807,  the  court 
in  concluding  an  opinion  on  the  ad- 
missibility of  evidence  of  other  offenses 
says  it  is  the  proper  practice  for  the 
county  attorney  to  state  the  purpose 
of  the  evidence,  and  the  trial  court 
should  make  a  limiting  charge  "when 
requested  by  defendant." 

27.  The  court  admitted  the  evidence 
as  tending  to  show  motive,  but,  under 
the  circumstances,  should  have  limited 
its  effect  to  that  purpose.  Porter  v. 
State,  173  Ind.  694,  91  N.  B.  340. 

28.  Ark. — Sogers  v.  State,  101  Ark. 
45,  141  S.  W.  491,  49  D.  E.  A.  (N.  S.) 
1198.  Cal.— People  v.  Glass,  158  Cal. 
650.  112  Pac.  281,  296;  People  v.  Corey, 
8  Oal.  App.  720,  97  Pac.  907.  Colo. 
Jaynes  v.  People,  44  Colo.  535,  99  Pac. 
325.  Wis.— Fossdahl  v.  State,  89  Wis. 
482,  62  N.  W.  185. 

29.  State  v.  Easco,  239  Mo.  535,  144 
S.  "W.  449. 
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e.  Duiy  To  Give  m  Civil  Cases.  —  The  general  rule  in  civil  cases 
is  that  a  specific  request  for  a  limiting  instruction  is  necessary,'" 
but  there  are  some  authorities  in  which  a  failure  to  give  the  instruction 
is  condemned  though  it  does  not  clearly  appear  that  any  request  there- 
for was  made,'^  and  where  evidence  ought  to  be  -withdrawn  it  has 
been  held  that  the  least  the  court  can  do  is  to  tell  the  jury  to  dis- 
regard it.'^  Notwithstanding  a  rule  requiring  a  request,  the  court 
should  limit  the  use  of  evidence  on  his  own  motion  where  he  marshals 


As  to  sufficiency  of  request  generally 
see  supra,  III,  C. 

30.  Ala. — ^Long  Distance  Tel.  etc.  Co. 
Co.  V.  Schmidt,  157  Ala.  391,  47  So. 
731.  Cal. — Liebrandt  v.  Sorg,  133  Cal. 
571,  65  Pae.  1098.  See  ©arfleld  v. 
Knights  Perry  Water  Co.,  14  Cal.  35. 

D.  0. — Washington  Times  Co.  v.  Dov 
ney,  26  App.  Cas.  258.  Fla. — ^Eoper  v. 
Minshew,  47  Pla.  212,  36  So.  579.  Ga. 
MeCommons  v.  Williams,  131  Ga.  313, 
62  S.  E.  230.  m.— Bird  v.  Bird,  218  111. 
158,  75  N.  E.  760.  Ind.— Coddington  v. 
Canaday,  157  Ind.  243,  61  N.  E.  567. 
la.— Puth  V.  Zebleman,  99  Iowa  641,  68 
N.  W.  895.  Kan.— Cooper  v.  Harvey,  77 
Kan.  854,  94  Pac.  213.  Md. — Pegg  v. 
Warford,  7  Md.  582.  Mass. — ^Pome^roy 
V.  Boston  &  M.  E.  E.,  172  Mass.  92,  51 
N.  E.  523.  Mo. — Schlicker  ».'  Gordon, 
19  Mo.  App.  479,  citing  Babb  v.  Ellis, 
76  Mo.  459.  But  compare  McDermott 
V.  Hannibal,  etc.  E.  Co.,  87  Mo.  285. 
Neb.— Chicago  E.  I.  &  P.  B.  Co.  v. 
Holmes,  68  Neb.  826,  94  N.  W.  1007, 
following  Oarleton  v.  State,  43  Neb. 
373,  61  N.  W.  699.    N.  J.— Trenton  Pass 

E.  Co.  V.  Cooper,  60  N.  J.  Lr.  219,  37 
Atl.  730,  64  Am.  St.  Eep.  592,  38  L. 
E.  A.  637.  N,  Y.^Woolsey  v.  Trustees 
of  Ellenville,  155  N.  Y.  573,  50  N.  E. 
270.  N.  C— Owenby  v.  Louisville  &  N. 
E.  Co.,  165  N.  C.  641,  81  S.  E.  997; 
Stewart  v.  Ealeigh,  etc.  Eailroad,  141 
N.  C.  253,  53  S.  E.  877.  Okla.— Atchi- 
son, T.  &  S.  F.  E.  Co.  V.  Baker,  37  Okla. 
48,  130  Pac.  577.  S.  C— Smith  v.  Tele- 
graph Co.,  77  S.  C.  378,  58  S.  E.  6. 
Tex. — Missouri  Pae.  E.  Co.  v.  Johnson, 
72  Tex.  95,  10  S.  W.  325.  But  compare 
Weir  V.  McGee,  25  Tex.  20.  Wash. 
Sproule  V.  Seattle,  17  Wash.  256,  49 
Pac.  489.  W.  Va. — ^Anderson  v.  Lewis, 
64  W.  Va.  297,  61  S.  E.  160.  Compare 
Trapnell  v.  Conklyn,  37  W.  Va.  242, 
257,  16  S.  B.  570,  38  Am.  St.  Eep.  30. 
Wis.— Lind  V.  Uniform  S.  &  P.  Co.,  140 
Wis.  183,  120  N.  W.  839. 

[a]  It  is  not  the  duty  of  the  court, 
but  of  counsel,  to  see  that  proper  limit- 


ing instructions  are  given.  McKinney 
V.  Carson,  35  Utah  180,  99  Pac.  660. 

[b]  Failure  Not  Cured  by  Exception 
To  Charge. — An  exception  to  the  charge 
does  not  cure  one's  failure  to  request 
"even  if  it  would  have  been  error  to 
refuse  to  limit  the  evidence  in  response 
to  a  request  to  do  so."  Lord  v.  Man- 
chester St.  Eailway,  74  N.  H.  295,  67 
Atl.  639. 

As  to  necessity  generally  for  request 
see  supra,  III,  A. 

31.  Conn. — ^Barlow  Bros.  Co.  v.  Par- 
sons, 73  Conn.  696,  49  Atl.  205.  See 
Smith  V.  Phipps,  65  Conn.  302,  32  Atl. 
367.  Ky. — Georgia  Home  Ins.  Co.  v. 
Kelley,  113  S.  W.  882.  Me.— See  Wor- 
thing V.  Worthing,  64  Me.  335.  Vt. 
Vail  V.  Strong,  10  Vt.  457. 

[a]  In  Illinois,  (1)  an  early  case 
says:  "If  it  is  apprehended  that  such 
evidence  might  mislead  the  jury,  the 
danger  should  be  obviated  by  proper  in- 
structions." The  controversy  arose, 
however,  on  the  admissibility  of  the 
evidence.  No  instruction  was  requested. 
Farwell  v.  Warren,  51  111.  467.  (2) 
But  request  now  seems  the  proper  prac- 
tice. See  Bird  v.  Bird,  218  111.  158,  75 
N.  E.  760. 

[b]  In  North  Carolina  (1)  a  request 
was  not  necessary  under  the  former 
practice  as  to  conflicting  or  contra- 
dicting evidence.  See  Sprague  v.  Bond, 
113  N.  C.  551,  18  S.  E.  701.  (2)  But 
by  Supreme  Court  Eule  27,  it  is  suffi- 
cient if  the  court  states  the  purpose 
to  the  jury  at  the  time  the  evidence  is 
admitted.  Westfeldt  v.  Adams,  135  N. 
C.  591,  47  S.  E.  816. 

32.  Anson  V.  Evans,  19  Colo.  274, 
35  Pac.  47. 

[a]  Testimony  having  been  intro- 
duced for  the  purpose  of  implicating  a 
co-defendant  who  was  non-suited,  the 
court  should  have  instructed  the  jury 
to  disregard  it.  Marks  v.  Culmer,  6 
Utah  419,  24  Pac.  528. 

[b]  Where  minutes  of  the  testimony 
of  &  witness  who  had  died  since  the 
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it  along  with  the  substantive  evidence  as  the  case.^'  It  is  not  neces- 
sary to  make  the  request  at  the  very  time  the  evidence  is  received.^* 
If  the  instruction  as  given  is  not  thought  to  be  sufficiently  specific, 
the  complaining  party  should  ask  for  one  more  specific.^°  It  is  error 
to  refuse  a  proper  request  for  such  an  instruction,^"  unless  the  request 
has  been  granted  in  some  other  form  or  at  the  request  of  some  other 
party,'^  or  the  jury  must  have  understood  the  only  purpose  for  which 
the  evidence  was  received.^* 

7.    Use  by  Jury  of  Own  Knowledge.^*  —  It  is  always  permissible 
to  caution  the  jury  against  the  use  of  personal  knowledge  gained 


previous  trial  were  read  to  the  jury 
on  a_  re-trial,  the  court  should  have  in- 
structed them  to  disr.egard  certain  por- 
tions which  were  not  relevant,  though 
no  objection  had  been  made  thereto  at 
the  former  trial.  Willard  v.  Gooden- 
ough,  30  Vt.  393. 

33.  Westfeldt  v.  Adams,  135  N.  C. 
591,  47  S.  E.  816. 

34.  "The  court's  attention  was 
called  to  the  point,  and  the  request  for 
the  proper  limitation  of  the  effect  to 
be  given  the  evidence  was  properly 
made  before  the  jury  was  called  upon 
to  consider  it."  Walsh  «.  Garter-Crume 
Co.,  126  App.  Div.  229,  110  N.  Y.  Supp. 
523. 

35.  Long  Distance  Tel.  etc.  Co.  v. 
Schmidt,  157  Ala.  391,  47  So.  731;  Pom- 
eroy  v.  Boston  &  Me.  K.  B.  Co.,  172 
Mass.  92,  51  N.  B.  523. 

As  to  necessity  for  requesting  fur- 
ther instructions   see  supra,  III,  A,  3. 

36.  U.  S. — Connecticut  Mut.  Life 
Ins.  Co.  V.  Hillmon,  188  U.  S.  208,  23 
Sup.  Ct.  294,  47  L.  ed.  446. 
Colo. — Anson  v.  Evans,  19  Colo.  274, 
35  Pac.  47.  Fla.— Ropes  v.  Min- 
shew,  51  ria.  299,  41  So.  538.  N.  Y. 
Franklin  v.  Hoadley,  126  App.  Div.  687, 
111  N.  Y.  Supp.  300;  Walsh  v.  Carter- 
Crume  Co.,  126  App.  Div.  229,  110  N. 
Y.  Supp.  523.  Tex. — Com.  Bonding,  etc. 
Co.  V.  Hendricks  (Tex.  Civ.  App.),  168 
S.  W.  1007.  Wis.— Lind  v.  Uniform  S. 
&  P.  Co.,  140  Wis.  183,  120  N.  W.  839. 

As  to  necessity  generally  for  giving 
■requested  instructions  see  supra,  III,  E. 

[a]  So  it  was  reversible  error  to  re- 
fuse an  instruction  properly  limiting 
the  effect  of  testimony  concerning  an 
offer  of  compromise.  Chicago  City  Ey. 
Co.  V.  Schuler,  111  111.  App.  470. 

[b]  Where  the  requested  instruction 
seeks  to  withdraw  the  evidence  entire- 
ly, though  a  request  to  limit  it  should 
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otherwise  have  been  granted,  it  is  prop- 
er to  refuse  it.  City  of  Dallas  v,  Mc- 
CuUough  (Tex.),  95  S.  W.  1121. 

37.    Lazzell  v.  Mapel,  1  W.  Va.  43. 

88.  Record  of  a  former  suit  was  re- 
ceived to  affect  the  plea  of  statute  of 
limitations.  The  court  says:  "A  jury 
of  ordinary  intelligence  could  not  have 
mistaken  the  allegations  in  the  com- 
plaint of  a  plaintiff  to  be  substantive 
evidence  in  this  cause."  Owenby  v. 
Louisville  &  N.  E.  Co.,  165  N.  C.  641, 
81  S.  B.  997. 

[a]  It  is  sufSicient  (1)  if  the  jury 
are  given  to  understand  in  some  man- 
ner, that  the  evidence  is  to  be  consid- 
ered by  them  only  for  the  purpose  for 
which  it  was  admitted.  Barber  v.  Brace, 
3  Conn.  9,  8  Am.  Deo.  149  (wherein  it 
was  held  that  where  counsel  were 
warned  by  the  court  not  to  comment 
on .  certain  evidence  except  upon  the 
purpose  for  which  it  was  admitted,  that 
is  equivalent  to  telling  the  jury  it  has 
been  admitted  solely  for  that  purpose); 
Sproul  V.  Seattle,  17  Wash.  256,  49  Pae. 
489,  wherein  (2)  the  statement  of 
counsel,  in  answer  to  a  motion  to  strike, 
that  the  evidence  was  only  for  a  cer- 
tain purpose  was  held  to  sufSciently  ap- 
prise the  jury  of  that  fact,  in  the  ab- 
sence of  a  more  specific  request  for  an 
instruction. 

39.  Right  of  Jury  To  Use  Own 
Knowledge. — See  the  title  "Juries  and 
Jurors;"  and  also  7  Enct.  of  Bv.  887, 
et  seq.  "View  by  Jury,"  see  13  Ency. 
OF  Ev.  953,  et  seq.  Also  the  title, 
"View." 

[a]  Necessity  of  explaining  to  jury 
t-hat,  they  are  final  judges  of  the  facts 
as  affecting  right  to  charge  on  the 
facts  see  supra,  VI,  H,  1,  d,  (V). 

[b]  Necessity  that  instructions  be 
predicated  upon  jury's  belief  from  the 
evidence  see  supra,  VI,  H,  3,  a,  (I). 
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from  sources  other  than  the  evidence  adduced.*"  The  instructions 
should  correctly  embody  the  law  governing  the  use  by  the  jurors  of 
their  own  knowledge  or  experience,  a  matter  which  is  elsewhere  dis- 
cussed.*^ It  is  clearly  error  to  advise  the  jury  generally  that  they 
may  use  their  own  knowledge  in  arriving  at  a  verdict.*^  It  is  proper 
to  advise  the  jury  to  use  their  knowledge  and  experience  as  intelligent 
men  in  weighing  evidence,  care  being  taken  to  distinguish  between 
the  knowledge  possessed  by  them  in  common  with  the  generality  of 
mankind,  and  the  special  knowledge  of  particular  jurymen.*^     This 


40.  Griggs  V.  State  (Ga.  App.),  86 
S.  E.  726,  State  v.  Gaymon,  44  S.  C. 
333  22  S.  E.  305,  51  Am.  St.  Eep.  861, 
31  L.  E.  A.  489. 

[a]  Refusal  to  give  such  an  instruc- 
tion is  said  to  be  reversible  error.  It 
is  "a  stock  instruction  in  criminal 
cases."  People  v.  Spencer,  171  111. 
App.  237. 

[b]  Where  the  jurymen  by  ques- 
tions addressed  to  the  court  show  that 
they  do  not  clearly  understand  that 
their  verdict  must  be  based  upon  the 
evidence  in  the  case  and  not  upon  their 
own  knowledge,  the  court  should  in- 
struct them  Upon  this  subject.  S.  C. 
State  V.  Jones,  29  S.  C.  201,  7  S.  E.  296. 
Tenn. — Citizens'  St.  E.  Co.  v.  Burke,  98 
Tenn.  650,  40  S.  W.  1085.  Tex. — ^Whar- 
ton V.  State,  45  Tex.  2. 

41.  See  the  title  "Juries  and  Jur- 
ors." 

42.  See  the  following:  Ala. — Sloss- 
Sheffield  S.  &  I.  Co.  v.  Strange,  145  Ala. 
686,  40  So.  114.  Ind.— Wright  v.  State, 
69  Ind.  163,  35  Am.  Eep.  212.  la. 
Downing  v.  Farmers'  Mut.  F.  Ins.  Co., 
158  Iowa  1,  138  N".  W.  917.  Kan. 
Clark  V.  Ford,  7  Kan.  App.  332,  51  Pac 
938.  Me. — Douglass  v.  Trask,  77  Me. 
35;  State  v.  Bartlett,  47  Me.  388.  Mich. 
Burrows  v.  Delta  Transportation  Co., 
106  Mich.  582,  64  N.  W.  501,  29  L.  E. 
A.  468.  ■  Neb.— Chicago,  B.  &  Q.  E.  Co. 
V.  Krayenbuhl,  65  Neb.  889,  91  N.  W. 
880,  59  L.  E.  A.  920. 

[a]  They  should  not  be  so  instructed 
as  to  place  their  knowledge  gained  by 
a  view  on  a  higher  plane  than  the  evi- 
dence. Junction  City  v.  Blades,  1  Kan. 
App.  85,  41  Pac.  677. 

[b]  In  Pittsburgh,  etc.  E.  Co.  v. 
Collins,  168  Ind.  467,  80  N.  E.  415,  it 
being  objected  that  an  instruction  did 
not  limit  the  jury  to  the  evidence  but 
permitted  them  to  use  their  own  judg- 
ment in  awarding  damages  the  court 
Bays  that  this  objection  has  long  been 
settled;   and   quotes  from  City  of  In- 


dianapolis V.  Scott,  72  Ind.  196,  where 
Warden,  J.  said  that  "No  jury  of  rea- 
sonable intelligence  could  have  been 
misled  by  the  charge  into  the  supposi- 
tion that  such  matters  could  be  consid- 
ered unless  shown  by  the  evidence." 

[e]  In  Gibson  v.  Carreker,  91  Ga. 
617,  17  S.  E.  965,  the  jury  were  per- 
mitted to  use  their  own  knowledge  as 
to  the  value  of  land  in  controversy. 
This  was  held  error  but  harmless  be- 
cause they  arrived  at  a  right  verdict. 

[d]  In  Illinois  Central  E.  E.  Co.  v. 
Warriner,  229  111.  91,  82  N.  E.  246,  an 
instruction  that  the  jury  might  con- 
sider the  facts  proved  "in  connection 
with  their  own  knowledge  and  experi- 
ence," was  held  not  open  to  the  objec- 
tion that  it  did  not  limit  the  jury  to 
such  knowledge  as  men  ordinarily  pos- 
sess, where  the  elements  of  damage  re- 
lated to  the  value  of  services  and  the 
expense  of  clothing,  education  and  sup- 
port, which  are  all  common  every-day 

43.  'Ala.— Sloss-Shefaeld  S.  &  I.  Co. 
V.  Strange,  145  Ala,  686,  40  So.  114; 
Eosenbaum  v.  State,  33  Ala.  354.  111. 
Ottawa  Gas  L.,  etc.  Co.  v.  Graham,  28 
111.  73,  81  Am.  Dec.  263.  Ind.— Wright 
V.  State,  69  Ind.  163,  35  Am.  Eep.  212. 
Me. — Douglass  v.  Trask,  77  Me.  35; 
State  V.  Bartlett,  47  Me.  388.  Minn. 
Johnson  v.  Hillstrom,  37  Minn.  122,  33 
N.  W.  547.  Neb.— Chicago,  B.  &  Q.  E. 
Co.  V.  Krayenbuhl,  65  Neb.  889,  91  N. 
W.  880,  59  L.  E.  A.  920.  N.  O.— Hamil- 
ton V.  Seaboard  Air  Line  E.  Co.,  150  N. 
C.  193,  63  S.  E.  730.  Ore.— Willis  v. 
Lance,  28  Ore.  371,  43  Pac.  384,  487. 

[a]  Instructions  Upheld.  —  XT.  S. 
Dunlop  V.  United  States,  165  U.  S.  486, 
17  Sup.  Ct.  375,  41  L.  ed.  799.  Ind. 
Jenney  Elect,  Co.  v.  Branham,  145  Ind. 
814,  41  N.  E.  448,  33  L.  E.  A.  395.  la. 
State  V.  Elsham,  70  Iowa  531,  31  N.  W. 
66.  Kan.— Smith  v.  St.  Louis  &  S.  F. 
E.  Co.,  95  Kan.  451,  148  Pac.  759,  Mass. 
Com.  V.  Lawrence,  9  Gray  133. 
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general  rule  is  applicable  in  weighing  the  opinion  of  witnesses." 
I.  Insteucting  on  Alibi.  —  1.  Right  or  Duty  To  Instruct.  —  If 
there  is  no  evidence  to  warrant  an  instruction  on  alibi,  none  need 
be  given.*^  On  the  other  hand,  where  there  is  evidence  whereby  the 
defendant  seeks  to  establish  an  alibi  it  is  proper  to  instruct  the  jury 
thereon  as  on  other  defenses,*^  and  doing  so  is  not  objectionable  as 


[b]  "You  have  a  right  in  elucidat- 
ing or  explaining  the  testimony  and  ar- 
riving at  your  verdict,  to  take  into  eon- 
Bideration  any  knowledge  which  you 
may  have  which  is  common  to  mankind 
generally,  touching  the  matters  testi- 
fied to,"  does  not  permit  the  jury  to 
go  beyond  the  evidence  and  rest  its 
verdict  upon  theory  and  conjecture. 
Denver  &  E.  G.  E.  Co.  v.  Warring,  37 
Colo.  122,  86  Pac.  305. 

[o]  "In  considering  and  weighing 
the  evidence,  you  have  and  should  use 
the  same  judgment,  reason,  common 
sense,  and  general  knowledge  of  men 
and  affairs  as  you  have  in  every  day 
life."  Morrison  v.  State,  42  Fla.  149, 
28  So.  97.  To  the  same  effect,  Marshall 
V.  State,  54  Pla.  66,  44  So.  742. 

[d]  "You  may  call  to  your  aid  and 
use  the  knowledge  and  experience  you 
possess  in  common  with  the  generality 
of  man  kind,"  is  not  erroneous.  San- 
ford  V.  Gates,  38  Kan.  405,  16  Pac.  807, 
folloioing  Craven  v.  Hornburg,  26  Kan. 
94;  Missouri  Eiver  Co.  v.  Eichards,  8 
Kan.  101. 

[e]  An  instruction  on  usage  or  cus- 
tom so  general  and  universal  as  to  be 
a  part  of  the  general  knowledge  and 
experience  of  persons  of  average  intelli- 
gence, was  upheld  though  there  was  no 
direct  evidence  of  such  usage  or  cus- 
tom. Waters-Pierce  Oil  Co.  v.  Deselms, 
18  Okla.  107,  89  Pac.  212. 

[f]  Knowledge  of  Character  of  Wit- 
nesses.— This  instruction  was  upheld, 
"There  is  one  thing  outside  the  record 
that  you  are  presumed  to  know,  and 
that  is  the  character  of  the  witnesses 
who  have  testified.  You  have  be'en 
drawn  from  the  vicinage  for  the  rea- 
son that  you  are  supposed  to  know  the 
witnesses  who  testify."  State  v.  Jacob, 
30  S.  C.  131,  8  S.  E.  698,  14  Am.  St. 
Eep.  897,  following  McKain  v.  Love,  2 
Hill  (8.  C.)  506l  Compare  State  v. 
Jones,  29  S.  0.  201,  7  S.  E.  296. 

44.  U.  S.— Lafayette  Bridge  Co.  v. 
Olsen,  108  Fed.  335  47  C.  C.  A.  367, 
54  L.  K.  A.  33.  N.  O.— Hamilton  v. 
Seaboard  Air  Line  E.  Co.,  150  N.  C. 
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193,  63  S.  E.  730.  Wis.— Stiles  v.  Neills- 
viUe  Milling  Co.,  87  Wis.  266,  58  N.  W. 
411. 

See  also  Head  v.  Hargrave,  105  II.  S. 
45,  26  L.  ed.  1028.  But  compare  Down- 
ing V.  Parmer's  Mut.  F.  Ins.  Co.,  158 
Iowa  1,  138  N.  W.  917. 

As  to  how  far  the  jury  are  bound  by 
expert  opinions,  see  5  Enct.  op.  Bv. 
637,  et  seq. 

45.  People  v.  Lukoszus,  242  111.  101, 
89  N.  E.  749;  State  v.  Jackson,  95  Mo. 
623,  8  S,  W.  749. 

[a]  Where;  there  was  no  evidence 
that  defendant  was  absent  but  in  fact 
he  admitted  he  was  present  where  the 
assault  to  which  he  was  claimed  to 
have  been  a  party  was  committed,  it  is 
no  error  to  refuse  to  charge  on  alibi. 
Caples  V.  State  (Tex.  Crim.),  155  S.  W. 
267.  See  also  Benavides  V.  State  (Tex. 
Crim.),  61  S.  W.  125. 

46.  State  V.  Standley,  76  Iowa  215, 
40  N.  W.  815;  State  v.  Sidney,  74  Mo. 
390. 

[a]  Defendant  cannot  complain  of 
an  instruction  on  the  defense  of  alibi 
where  he  introduced  evidence  tending 
to  prove  an  alibi  though  the  evidence 
established  his  presence  at  the  scene 
of  the  crime.  State  v.  Link,  87  Kan, 
738,  125  Pac.  70. 

[b]  Giving  an  instruction  held  non- 
prejudicial error.  Ariosi  V.  State,  HI 
Ark.  640,  163  S.  W.  166. 

[c]  Where  defendant,  charged  with 
stealing  a  mule,  in  his  own  testimony 
attempted  to  give  an  account  of  his 
doings  and  whereabouts  on  the  night 
that  the  mule  disappeared,  there  was 
enough  evidence  to  justify  an  instruc- 
tion on  alibi,  though  that  defense  was 
not  specifically  set  up.  Ariosi  v.  State, 
111  Ark.  640,  163  S.  W.  166. 

[d]  But  "aUbi"  is  a  term  appro- 
priate only  to  criminal  cases,  _  and  _  it 
was  error  for  the  court  to  give  in- 
structions thereon  in  a  civil  case  grow- 
ing out  of  an  automobile  accident,  in 
which  the  single  controlling  question 
litigated  was  the  identity  of  the  auto- 
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being  an  emphasizing  of  tha^  particular  matter.*^  It  may  be  error  to 
refuse  a  request  for  instructions  on  alibi  in  such  case.*'  The  usual 
rale  obtains  that  it  is  sufficient  if  the  issue  be  covered  by  other  in- 
structions.*^ If  no  request  has  been  made  and  the  matter  is  sub- 
stantially covered  in  some  other  way  it  seems  the  court  need  not 
instruct  specially  on  alibi  of  its  own  motion,®"  though  under  some  cir- 
cumstances it  has  been  held  that  the  court  should  have  instructed 
even  where  no  request  was  made.®^  Where  an  alibi  constitutes  the 
sole  defense  it  seems  that  the  court  should  instruct  of  its  own' 
motion.®^ 

If  the  instruction  given  be  clear  arid  complete,  it  is  as  definite  and 
forcible  as  it  is  proper  to  make  it.°^  The  usual  rule  that  one  not 
satisfied  with  a  charge  must  ask  for  additional  instructions  has  been 


mobile.     Watson  v.  Adams,    187    Ala. 
490,  65  So.  528. 

47.  State  v.  McGuire,  84  Conn.  470, 
80  Atl.  761,  38  L.  R.  A.  (N.  S.)  1045. 

[a]  If  the  defendant  considered  the 
state's  asking  for  an  instruction  cov- 
ering the  effect  of  his  failure  to  es- 
tablish his  defense  of  alibi,  as  laying 
stress  on  a  single  phase,  he  should  have 
asked  an  explanatory  charge.  Jack- 
son V.  State,  117  Ala.  155,  23  So.  47. 

48.  See  the  following:  Fla. — ^Long 
V.  State,  42  Pla.  509,  28  So.  775.  la. 
State  V.  Porter,  74  Iowa  623,  38  N.  "W. 
514.  Kan. — State  v.  Conway,  55  K^n. 
323,  40  Pae.  661,  citing  State  v.  John- 
eon,  40  Kan.  266,  19  Pac.  749.  Mo. 
State  V.  Lewis,  69  Mo.  92;  State  v. 
Kelly,  16  Mo.  App.  213.  Okla.— Court- 
ney V.  State,  10  Okla.  Crim.  589,  140 
Pac.  163.  Tenn. — ^Wiley  v.  State,  5 
Baxt.  662.  Tex.— Davis  v.  State  (Tex. 
Crim.),  152  S.  W.  1094;  Benge  v.  State, 
52  Tex.  Crim.  361,  107  S.  W.  831; 
Tittle  V.  State,  35  Tex.  Crim.  96,  31 
S.  W.  677;  Spencer  v.  State,  34  Tex. 
Crim.  65,  29  S.  W.  159;  Polanka  v. 
State,  33  Tex.  Crim.  634,  28  S.  W.  541; 
Jones  V.  State,  30  Tex.  App.  345,  17 
S.  "W.  544. 

As  to  duty  to  give  requested  in- 
structions see  supra,  III,  E. 

49.  So  no  further  special  instruc- 
tions need  be  given  where  there  was 
a  general  instruction,  on,  alibi  and  a 
special  instruction  on  identity  of  de- 
fendants. Madrid  v.  State  (Tex. 
Crim.),  161  S.  W.  93. 

50.  Goldsby  v.  United  States,  160 
U.  S.  70,  16  Sup.  Ct.  216,  40  L.  ed. 
343;  State  v.  Peterson,  38  Kan.  204, 
16  Pae.  263. 

[a]     The  question  of  personal  iden- 


tity and  the  fact  of  alibi  were  virtually 
the  same  defense.  It  was  not  error 
for  the  court  to  fail  to  instruct  sep- 
arately on  alibi.  Dale  ■».  State,  88  Ga. 
552,  15  S.  E.  287. 

[b]  Where  the  defense  was  raised 
only  by  defendant's  unsworn  state- 
ment, the  court  may  omit  to  charge 
thereupon  in  the  absence  of  a  request. 
Eeed  v.  State,  15  Ga.  App.  435,  83  S. 
E.  674. 

51.  So  held  in  "a  very  close  case 
on  the  facts"  where  the  evidence  was 
mainly  circumstantial,  alibi  practically 
the  whole  defense  and  the  trial  judge 
said  he  had  overlooked  it.  Fletcher 
V.  State,  85  Ga.  666,  11  S.  E.  .872. 
See  also  Boothe  v.  State,  4  Tex.  App. 
202,  where  it  seems  conceded  that  a 
failure  to  charge  would  have  been  error 
but  the  instructions  taken  together 
were  held  to  properly  present  the  ques- 
tion. 

52.  Deggs  V.  State,  7  Tex.  App.  359. 

53.  The  contention  was  that  the  in- 
struction should  have  "definitely  and 
forcibly  directed  the  attention  of  the 
jury  to  the  evidence"  on  the  subject 
of  alibi.  State  v.  Bonner,  259  Mo.  342, 
168  S.  W.  591. 

[a]  For  approved  forms,  see  the 
following:  Ala^ — Jones  v.  State,  176 
Ala.  20,  58  So.  250.  Cal.— People  v. 
Lang,  142  Cal.  482,  76  Pac.  232.  HI. 
Creed  v.  People,  81  111.  565.  MicH. 
Harris  v.  Neal,  153  Mich.  57,  116  N. 
W  535.  Mo.— State  v.  Bonner,  259  Mo. 
342,  168  S.  W.  591;  State  v.  Hale,  156 
Mo  102,  56  S.  W.  881.  Neb.— McLain 
V.  State,  18  Neb.  154,  24  N.  W.  720. 
Tex.— Crowell  V.  State  (Tex.  Crim.), 
148  S.  W.  570. 
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applied  to  a  charge  on  alibi."*  A  charge  on  reasonable  doubt  is  not 
a  substitute  for  one  on  alibi.""  The  prosecution  is  not  entitled  to 
an  instruction  that  an  unsuccessful  attempt  to  prove  an  alibi  is  a  cir- 
cumstance of  great  weight  against  the  defendant,  and  it  is  error  to 
give  such  an  instruction."*  It  is  not  error,  however,  to  charge  the 
jury  that  the  introduction  of  false  or  fabricated  evidence  of  an  alibi 


54.  Inklebarger  v.  State,  8  Okla. 
'Grim.  316,  127  Pac.  707. 

As  to  necessity  for  request  for  ad- 
ditional instiuctions  eee  supra. 

55.  State  v.  De  Geralmo,  83  N.  J. 
L.  135,  83  Atl.  643.  Compare  State  v. 
Sutton,  70  Iowa  268,  30  N.  W.  567; 
State  V.  Hamilton,  57  Iowa  596,  11  N. 
W.  5. 

[a]  But  in  Texas,  "It  is  well  set- 
tled .  .  .  that  the  defense  of  alibi 
is  sufficiently  embraced  in  a  general 
charge  to  the  effect  that  a  defendant 
is  presumed  to  be  innocent  until  his 
guilt  is  established  by  competent  evi- 
dence beyond  a  reasonable  doubt  where 
no  additional  instruction  is  requested 
more  explicitly  amplifying  the  law  upon 

.  that  subject.  Oxford  v.  State,  32  Tex. 
Grim.  272;  Davis  v.  State,  14  Tex.  Crim. 
645;  Ninnon  v.  State,  17  Tex.  Grim. 
650;  McAfee  v.  State,  17  Tex.  Crim. 
131;  Ayers  v.  State,  21  Tex.  Crim.  399; 
Hunnicutt  v.  State,  18  Tex.  Grim.  498, 
and  Quintana  v.  State,  29  Tex.  Grim. 
App.  401."  Jones  v.  State,  53  Tex. 
Crim.  131,  110  S.  "W.  741,  126  Am.  St. 
Hep.  776,  followed  in  Payne  v.  State 
(Tex.  'Crim.),  148  S.  W.  694. 

[b]  As  to  charge  on  reasonable 
doubt,  see  supra,  VI,  H,  4,  f;  as  sub- 
stitute for  instruction  on  presumption 
of  innocence  see  supra,  VI,  H,  4,  e, 
(II) ;  as  substitute  for  instruction  on 
circumstantial  evidence,  see  supra,  VI, 
5,  k,  (V). 

56.  Ala. — Albritton  v.  State,  94  Ala. 
76,  10  So.  426.  Oal.— People  v.  Mala- 
spina,  57  Oal.  628.  111. — Miller  v.  Peo- 
ple, 39  111.  457.  la.— State  v.  Collins, 
20  Iowa  ,85. 

[a]  And  see  Ala. — Prince  «.  State, 
100  Ala.  144,  14  So.  409,  46  Am.  St. 
Eep.  28,  holding  a  charge  "that  if  the 
defendant  has  failed  to  establish  his 
alibi,  through  the  perjury,  or  through 
the  want  of  recollection,  of  his  wit- 
nesses it  is  a  circumstance  against 
him,"  etc.,  erroneous.  But  see  Wiley 
V.  State,  10  Ala.  App.  249,  65  So.  204. 
Ark.— Wells  v.  State,  102  Ark.  627,  145 
S.  W,  531,  instruction,  that  unless  jury 
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find  from  the  evidence  that  the  de- 
fendant has  established  an  alibi  it  is 
their  duty  to  convict  him,  erroneous. 
Fla.— Adams  v.  State,  28  Ha.  511,  10 
So.  106.  Ga.— Landis  v.  State,  70  Ga. 
652.  Ind.— Parker  v.  State,  136  Ind. 
284,  35  N.  E.  1105.  Ohio.— Toler  v. 
State,  16  Ohio  St.  583.  Pa.— Turner 
V.  Com.,  86  Pa.  54,  27  Am.  Eep.  683. 
Tenn.— Pord  v.  State,  101  Tenn.  454, 
47  S.  W.  703;  Sawyers  V.  State,  15 
Lea  694. 

[b]  "Failing  (1)  to  prove  an  alibi 
should  have  no  greater  weight  to  con- 
vince a  jury  of  the  guilt  of  the  pris- 
oner attempting  it  than  the  failure  to 
prove  any  other  important  item  of  de- 
fense. A  prisoner  is  entitled  to  rely 
on  the  facts  in  his  favor,  he  may  sup- 
pose he  is  able  to  prove,  and  if  he  is 
so  unfortunate  as  to  fail  in  his  proof, 
it  should  not,  generally  speaking,  oper- 
ate to  his  prejudice.  Proof  of  an 
alibi  is  a  defense  as  legitimate  as  any 
other,  and  the  court  should  not  say, 
lest  it  prejudice  the  minds  of  the  jury, 
that  failing  to  establish  it,  should  have 
great  weight  against  the  prisoner,  for 
that  is  the  import  of  this  instruc- 
tion." (2)  And  see  Albritton  v.  State, 
94  Ala.  76,  10  So.  426,  wherein  the 
court  said:  "At  the  instance  of  the 
prosecution,  the  court  gave  .  .  .  the 
following  charge:  'An  unsuccessful  at- 
tempt to  prove  an  alibi  is  always  a 
circumstance  of  great-  weight  against 
the  prisoner.'  Speaking  in  reference 
to  this  statement  of  the  principle  in 
Burrill  on  Cir.  Ev.  519,  as  quoted  from 
Wills,  and  from  which  the  charge  is 
copied,  it  is  said  in  Porter  v.  State, 
55  Ala.  95:  'We  are  inclined  to  think 
Mr.  Burrill  states  the  principle  too 
strongly.  We  cannot  perceive  why  a 
failure  in  an  attempted  proof  of  alibi 
should  be  visited  with  severer  intend- 
ments than  a  failure  in  the  attempt 
to  prove  any  other  fact  in  defense. 
Of  course,  a  fraudulent  attempt  to 
prove  a  simulated  alibi,  sustained  by 
perjury,  will,  when  detected,  be  a  cir- 
cumstance of  great  weight  against  the 
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constitutes  a  circumstance  against  the  defendant,  though  it  is  not  con- 
clusive of  his  guilt.^' 

2.  Discrediting  the  Defense.  —  The  court  should  not  instruct  on 
alibi  in  a  manner  which  may  lead  the  jury  to  understand  that  the 
defense  is  one  of  a  suspicious  nature,^*  though  in  some  cases  instruc- 
tions have  been  upheld  which  caution  the  jury  as  to  the  ease  with 
which  the  evidence  may  be  fabricated  or  the  witnesses  may  be  mis- 


prisoner.  The  connection  in  whicli 
B\irrill  employs  the  expression  above 
copied  tends  to  show  that  he  had  refer- 
ence to  an  unsuccessful  fraudulent  at- 
tempt to  establish  an  alibi.  In  that 
sense,  we  agree  with  him." 

[c]  But  it  was  not  error  to  say  to 
the  jury  that  they  "should  carefully 
consider  the  evidence  offered  to  estab- 
lish an  alibi,  because  of  its  liability 
to  abuse."  State  v.  Eochelle,  156  N. 
C.  641,  72  S.-E.  481.  Such  statement 
is  not  an  intimation  that  failure  to 
prove  an  alibi  was  any  evidence  of 
guilt. 

57.  Com.  V.  McMahon,  145  Pa.  413, 
22  Atl.  971;  State  v.  Hier,  78  Vt.  488, 
63  Atl.  877;  State  v.  Ward,  61  Vt.  153, 
194,  17  Atl.  483.  See  also  State  ©. 
Collins,  20  Iowa  85,  93. 

[a]  But  a  charge,  that  if  the  jury 
find  defendant  guilty  of  falsehood  in 
his  allegations  of  alibi,  such  falsehood 
may  be  considered  as  additional  evi- 
dence of  guilt,  is  misleading  and  er- 
roneous.    State  V.  Byers,  80  N.  C.  426. 

58.  Ala. — Spencer  v.  State,  50  Ala. 
124.  .See  also  Prove  v.  State,  55  Ala. 
222.  Ind.— Sater  v.  State,  56  Ind.  378. 
See  also  Line  v.  State,  51  Ind.  172. 
Compare  Aszman  v.  State,  123  Ind.  347, 
24  N.  E.  123,  8  L.  E.  A.  33;  Albin 
V.  State,  63  Ind.  598;  State  v.  Barry, 
11  N.  D.  428,  92  N.  W.  809.  Miss. 
Simmons  v.  State,  61  Miss.  243.  N.  Y. 
People  V.  Kelly,  35  Hun  295.  Ore. 
State  V.  Chee  Gong,  16  Ore.  534,  19 
Pac.  607.  Tex. — Walker  v.  State,  37 
Tex.   366,  387. 

[a]  It  is  error  to  charge  that  the 
evidence  to  sustain  it  should  be_  sub- 
jected to  a  rigid  scrutiny,  and  weighed 
with  great  caution.  Nelms  v.  State, 
58   Miss.  362. 

[b]  If  an  instruction  discredits  the 
defense  it  cannot  be  cured  by  a  charge 
that  it  is  a  perfectly  good  and  legal 
defense  when  satisfactorily  proven. 
Dawson  v.  State,  62  Miss.  241,  following 
Simmons  v.  State,  61  Miss.  243,  and 
criticising  so  much  of  Nelma  v.  State, 


58  Miss.  362  as  intimates  the  contrary. 

[c]  A  cBarge  that  "the  law  re- 
gards evidence  to  prove  an  alibi  among 
the  weakest  and  most  unsatisfactory 
of  all  kinds  of  evidence"  is  erroneous. 
The  court  says:  "An  alibi  is  a  fact, 
and  its  existence  is  established  just 
as  any  other  fact  may  be,  and  the 
testimony  to  support  it  needs  the  same 
weight  of  evidence;  no  more,  and  no 
less."     Williams  v.  State,  47  Ala.  659. 

[d]  The  defense  of  alibi  is  "not 
pne  requiring  that  the  evidence  given 
in  support  of  it  should  be  scrutinized 
otherwise  or  differently  from  that  giv- 
en in  support  of  any  other  issue  in 
the  cause."  People  v.  Lattimore,  86 
Cal.  403,  24  Pac.  1091,  quoting  with 
approval.  People  v.  Levine,  85  Cal.  39, 
22  Pac.  969,  24  Pac.  631.  Compare 
People  V.  Lee  Gam,  69  Cal.  552,  11 
Pac.  183;  People  v.  Wong  Ah  Foo,  69 
Cal.  180,  10  Pac.  375. 

[e]  Instructions  Held  Not  to  Dis- 
parage the  Defense. — "While  he  had  a 
right  to  put  in  that  defense,  you  have 
a  right  to  consider  it"  .  .  .  "He 
claims  that  he  wasn't  there,  and  he 
has  a  right  to  make  that  defense  that 
he  could  not  have  been  the  person  seen 
there.  You  have  heard  all  the  testi- 
mony on  that  point,  and  it  is  for  you 
to  say  whether  or  not  you  shall  be- 
lieve that  testimony.  That  is  what  is 
called  trying  to  prove  or  proving  an 
alibi,  one  or  the  other."  Coupled  with 
these  instructions  were  charges  on  rea- 
sonable doubt.  Taken  all  together  the 
court  upholds  them,  as  stating  the  law 
correctly  and  not  being  misleading. 
Cave  V.  United  States,  2  Okla.  Orim. 
258,  100  Pac.  1118, 

[f]  The  use  of  the  expression 
"tending  to  show  what  is  known  as 
an  alibi,"  does  not  disparage  the  de- 
fense. Eownd  V.  State,  93  Neb.  427, 
140  N.  W.  790. 

fg]  Charge  on  Alibi  Held  Not 
Prejudicial  or  Burdensome  to  Defend- 
ant.—McEae  V.  State,  62  Fla.  74,  57 
So.  318. 

Vol.  xm 


938 


INSTRUCTIONS 


taken."^  The  instructions  should  make  clear  to  jury  that  the  doc- 
trine of  reasonable  doubt  applies  to  the  defense  of  alibi  as  well  as 
the  rest  of  the  ease.^°  "Where  instructions  are  erroneous  because  dis- 
crediting the  defense,  there  is  no  ground  for  reversal  if  the  remaining 
portion  of  the  charge  was  such  that  the  jury  could  not  have  been 
mislead."^ 

J.  Instructing  on  Good  Chaeacteb  of  Accused."^  —  In  the  ab- 
sence of  a  timely  request,  an  omission  to  charge  on  the  good  charac- 
ter of  the  accused  is  not  error,*^  except  in  jurisdictions  where  the 
statute  absolutely  requires  it.^*  Where  no  evidence  has  been  offered 
in  support  of  defendant's  good  character,  the  court  may  properly 
refuse  to  charge  thereon,^^  or  as  to  the  presumption  that  every  man's 
character  is  good  imtil  the  contrary  is  proved,^*  or  as  to  the  effect  of 


59.  Provo  V.  state,  55  Ala.  222 
{distinguishing  Spencer  v.  State,  50  Ala. 
124);  State  v.  Blunt,  59  Iowa  468,  13 
N.  W.  427.  See  Com.  v.  MeMahon,  145 
Pa.  413,  22  Atl.  971. 

[a]  Shaw,  C  J.,  charging  the  jury 
in  the  famous  Webster  murder  trial 
said:  "This  is  a  defense  often  at- 
tempted by  contrivance,  subornation, 
and  perjury.  The  proof,  therefore,  of- 
fered to  sustain  it,  is  to  be  subjected 
to  a  rigid  scrutiny,  because,  without 
attempting  to  control  or  rebut  the  evi- 
dence of  facts  sustaining  the  charge,  it 
attempts  to  prove  affirmatively  another 
fact  wholly  inconsistent  with  it;  and 
this  evidence  is  equally  available,  if 
Satisfactorily  established,  to  avoid  the 
force  of  positive,  as  of  circumstantial 
evidence.  In  considering  the  strength 
of  the  evidence  necessary  to  sustain 
this  defense,  it  is  obvious,  that  all  tes- 
timony, tending  to  show  that  the  ac- 
cused was  in  another  place  at  the 
time  of  the  offense,  is  in  direct  conflict 
with  that  which  tends  to  prove  that 
he  was  at  the  place  where  the  crime 
was  committed,  and  actually  committed 
it.  In  this  conflict  of  evidence,  what- 
ever tends  to  support  the  one,  tends 
in  the  same  degree  to  rebut  and  over- 
throw the  other;  and  it  is  for  the  jury 
to  decide  where  the  truth  lies."  Com. 
V.  Webster,  5  Cush.  (Mass.)  295,  319, 
52  Am.  Dec.  711. 

60.  The  court  had  correctly  in- 
structed that  it  was  incumbent  on  de- 
fendant to  prove  the  impossibility  of 
his  presence  at  the  time  and  place  of 
the  supposed  crime,  "to  the  reasonable 
satisfaction  of  the  jury,"  but  there 
was  nothing  from  which  the  jury  could 
understand  that  the  general  instruc- 
tions on  reasonable  doubt  extended  to 
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the  testimony  as  to  alibi.  Callahan  v. 
State,  14  Ga.  App.  442,  81  S.  E.  380, 
distinguishing  Shaw  v.  State,  102  Ga. 
660,  29  S.  E.  477. 

61.  People  V.  Lattimore,  86  Cal.  403, 
24  Pac.  1091;  People  v.  Levine,  85  Cal. 
39,  22  Pac.  969,  24  Pac.  631.  But 
the  error  is  not  cured  by  mere  subse- 
quent instructions  that  the  defense  is 
good  when  established.  Kimbrough  v. 
State,  101  Ga.  583,  29  S.  E.  39;  Daw- 
son V.  State,  62  Miss.  241. 

62.  Cautionary  instructions  on  tak- 
ing character  of  witnesses  into  con- 
sideration, see  supra,  VI,  H,  5,  e. 

63.  Ga.--Scott  V.  State,  137  Ga.  337, 
73  S.  E.  575.  la.— State  v.  Branden- 
berger,  151  Iowa  197,  130  N.  W.  1065. 
Tex. — ^Pharr  v.  State,  9  Tex.  App.  129. 

As  to  necessity  for  request  generally 
see  supra,  III,  A. 

64.  Under  the  Missouri  statute  re- 
quiring an  instruction  on  good  charac- 
ter "when  necessary;"  if  there  be  any 
evidence  on  which  to  base  the  instruc- 
tion, it  must  be  given  though  no  re- 
quest has  been  made.  State  v.  Ans- 
linger,  171  Mo.  600,  71  S.  W.  1041. 

65.  Cal.— People  v.  Cruse,  24  Cal. 
App.  497,  141  Pac.  936.  HI.— Sanders 
V.  People,  124  111.  218,  16  N.  E.  81. 
Mo.-^tate  V.  Gartrell,  171  Mo.  489,  71 
S.   W.   1045. 

[a]  The  provision  of  a  statute  that 
the  instruction  shall  be  given  "when 
necessary,"  does  not  alter  this  rule. 
State  V.  Anslinger,  171  Mo.  600,'  71  S. 
W.   1041. 

66.  IT.  S. — Price  v.  United  States, 
215  Fed.  149,  132  C.  C.  A.  1,  L.  E.  A. 
1915D,  1070.  Cal.— People  v.  Grifath, 
146  C^l.  339,  80  Pac.  68,  explaining 
People  V.  Gleason,  122  Cal.  370,  55  Pac. 
123.     See  also  People  v.  Johnson,  61 
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good  character  as  raising  a  reasonable  doubt.^'  But  where  the  evidence 
justifies  it,  defendant  is  entitled  to  have  the  jury  instructed  as  to 
the   proper  function,   and  probative   effect,   of  character  evidence."* 

If  the  evidence  is  as  to  some  particular  phase  of  character,  however, 
defendant  is  not  entitled  to  an  instruction  on  his  general  character 
or  some  other  trait  therepf.*^  Where  the  accused  does  not  consider 
the  charge  on  good  character  sufSciently  explicit  he  should  request 
further  instructions  thereon.'^''  It  has  been  held  that  the  court  may 
tell  the  jury  that  the  state  cannot  attack  the  defendant's  character 
until  he  offers  evidence  of  his  good  character,  if  the  jury  are  not 
permitted  to  draw  unfavorable  inferences  therefrom.''^ 

Form  or  S.ubstaiice.72 — In  instructing  on  the  good  character  of  the 
accused  the  court  should  exercise  care  not  to  trench  upon  the  province 


Cal.  142.  N.  Y.— People  v.  Brasch,  193 
N.  Y.  46,  85  N.  E.  809,  following  People 
c.  Pekarz,  185  N.  Y.  470,  78  N.  E.  294. 
Tenn. — Durham  v.  State,  128  Tenu.  636, 
163  S.  W.  447. 

67.  Ala — Drake  v.  State,  51  Ala.  30. 
Miss.— Lewis  v.  State,  93  Miss.  697,  47 
So.  467.  Tenn.— Durham  v.  State,  128 
Tenn.  636,  163  S.  W.  447. 

68.  Ala.— Ducett  v.  State,  186  Ala. 
34,  65  So.  351.  Ga.— Scott  v.  State,  137 
(Ja.  337,  73  S.  E.  575;  Nelms  v.  State, 
123  Ga.  575,  51  S.  E.  588.  Neb. 
Latimer  v.  State,  55  Neb.  609,  76  N. 
W.  207,  70  Am.  St.  Eep.  403.  N.  Y. 
People  V.  Conrow,  200  N.  Y.  356,  93 
N.  E.  943;  People  v.  Brasch,  193  N. 
Y.  46,  85  N.  E.  809,  following  People 
V.  Pekarz,  185  N.  Y.  470,  78  N.  E.  294. 
Okla. — Morris  v.  Territory,  1  Okla. 
Crim.  617,  99  Pac.  760,  101  Pae.  111. 
Tenn.— Phelan  v.  State,  114  Tenn.  483, 
88  S.  W.  1040. 

[a]  It  is  proper  to  refuse  a  request 
the  effect  of  which  is  to  withdraw  that 
evidence  from  the  jury.  Jones  v.  State, 
96  Ala.  102,  11  So.  399. 

69.  People  v.  Davis,  1  Cal.  App.  8, 
81  Pac.  716,  88  Pae.  1101.  There  had 
been  testimony  offered  both  by  the 
state  and  defense  as  to  defendant's 
immoral  character.  He  was  charged 
with  burglary,  and  the  trial  court  re- 
fused to  instruct  that  the  presumption 
was  his   character  was  fair. 

[a]  Defendant  testifying  in  his  own 
behalf,  and  offering  other  proof  as  to 
his  truth  and  veracity,  does  not  there- 
by offer  proof  as  to  his  good  char- 
acter for  peace  and  quietness.  Dur- 
ham V.  State,  128  Tenn.  636,  163  S.  W. 
447. 

[b]  So  in  Bodine  v.  State,  129  Ala. 
106,   29   So.    926,   the    defendant    and 


others  having  testified  to  his  character 
for  peace  and  quiet",  he  is  not  entitled 
to  a  charge  on  his  character  for  truth 
and  veracity. 

70.  Phelan  v.  State,  114  Tenn.  483, 
88    S.   W.    1040. 

71.  People  V.  Bodine,  1  Denio  (N. 
Y.)  281.  See  also  State  v.  Tozier,  49 
Me.  404,  But  see  State  v.  Sanders, 
84  N.  0.  728,  where  it  was  held  such 
an  instruction  was  "unnecessary,  and 
by  itself  would  probably  have  been 
an  error,  but  the  jury  were  told  in  im- 
mediate connection  therewith  that  no 
unfavorable  inference  was  to  be  drawn 
from  that  failure  of  proof,  and  that 
they  must  find  their  verdict  on  the 
facts  proved."  This  caution  cured  the 
error. 

72.  For  approved  forms,  see  TJ.  S. 
White  V.  United  States,  164  V.  S.  100, 
17  Sup.  Ct.  38,  41  L.  ed.  365.  Ark. 
Ehea  v.  State,  104  Ark.  162,  147  S. 
W.  463.  Cal.— People  v.  Mitchell,  129 
Cal.  584,  62  Pae.  187;  People  v.  Von 
Perhaes,  20  Cal.  App.  48,  127  Pac. 
1048.  Conn.— State  v.  McGuire,  84 
Conn.  470,  80  Atl.  761;  State  v.  Alder- 
man, 83  Conn.  597,  78  Atl.  331.  111. 
Young  V.  People,  193  111.  236,  61  N.  E. 
1104;  Creed  v.  People,  81  111.  565.  la. 
State  V.  O'Callaghan,  157  Iowa  545, 
138  N.  W.  402;  State  v.  Donovan,  61 
Iowa  278,  16  N.  W.  130.  Mo.— State 
V.  Wilson,  230  Mo.  647,  132  S.  W.  238; 
State  V.  Darrah,  152  Mo.  522,  54  S. 
W  226.  Pa. — Com.  v.  Harmon,  199  Pa. 
521,  49  Atl.  217,  85  Am.  St.  Eep.  800. 
Wash.— State  v.  Stentz,  33  Wash.  444, 
74  Pac.  588. 

[a]  "The  jury  are  instructed  that 
it  is  competent  for  the  defendant  to 
offer  evidence  of  previous  good  char- 
acter, and  that  the  jury  may  consider 
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of  the  jury."  The  instruction  should  embody  the  correct  rule  as  to 
the  probative  value  of  good  character,  which  is  generally  that  good 
character  should  be  considered  by  the  jury  in  connection  with  all  the 
other  evidence  and  when  so  considered  may  be  sufScient  to  generate 
a  reasonable  doubt  of  the  guilt  of  the  accused.''*  But  it  is  not  neces- 
sary or  proper  for  the  court  to  tell  the  jury  that  good  character  alone 
may  be  sufficient  to  create  a  reasonable  doubt,^°    though   upon  this 

Buch  evidence  of  good  character,  and 
give  it  such  weight  as  they  see  proper, 
under  all  the  evidence  in  the  ease,  in 
connection  with  the  law  of  reasonable 
doubt."  Morris  v.  Territory,  1  Okla. 
Crim.  617,  99  Pae.  760,  101  Pac.  Ill, 
foUomng  White  v.  United  States,  164 
U.  S.  100,  17  Sup.  Ct.  38,  41  I.,  cd. 
365. 


73.  Morris  v.  Territory,  1  Okla. 
Crim.   617,  99  Pac.   760,  101  Pac.  111. 

[a]  A  general  instruction  upon  the 
subject  of  character  is  all  that  the 
court  should  give  in  a  criminal  case. 
Holmes  v.  State,  6  Okla.  Crim.  541, 
119  Pac.  430,  120  Pac.  300. 

74.  See  the  following:  Ala.— "Watts 
«.  State,  177  Ala.  24,  59  So.  270;  Tay- 
lor V.  State,  149  Ala.  32,  42  So.  996; 
Bryant  v.  State,  116  Ala.  445,  23  So. 
40.  Cal. — People  v.  Doggett,  62  Cal. 
27.  Fla.— McCall  v.  State,  55  Fla.  108, 
46  So.  321;  Olds  v.  State,  44  Fla.  452, 
33  So.  296.  Oa. — Fordham  v.  State, 
125  Ga.  791,  54  S.  E.  694.  Ind.— Hol- 
land V.  State,  131  Ind.  568,  31  N.  E. 
359.  la. — State  v.  Donovan,  61  Iowa 
278,  16  N.  W.  130;  Neb.^Sweet  v. 
State,  75  Neb.  263,  269,  106  N.  "W.  31. 
Ohio. — State  v.  Hare  &  Davis,  87  Ohio 
St.  204,  100  N.  E.  825. 

[a]  In  charging  on  character  (1) 
all  that  is  necessary  for  the  court  to 
do  is  to  inform  the  jury  that  they 
may  give  to  evidence  of  character  such 
weight  as  they  may  deem  proper  in 
connection  with  all  the  other  testi- 
mony in  the  case,  and  the  doctrine  of 
reasonable  doubt.  Morris  v.  Territory, 
1  Okla.  Crim.  617,  99  Pac.  760,  101 
Pac.  Ill,  wherein  (2)  the  court  says 
that  some  authorities  argue  that  the 
instruction  should  be  as  full  and  man- 
datory as  an  instruction  on  alibi;  but 
the  fallacy  lies  in  the  fact  that  an 
alibi  directly  controverts  the  commis- 
sion of  the  crime,  while  good  character 
may  be  proved  beyond  all  reasonable 
doubt,  and  still  the  accused  be  proven 
guilty  of  the  crime  charged. 

[b]  A  charge  (1)  that  proof  of  de- 
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fendant's  general  good  character,  tak- 
en in  connection  with  the  other  evi- 
dence in  the  case,  may  be  sufScient  to 
generate  a  reasonable  doubt  of  the  de- 
fendant's guilt,  requiring  Ms  acquit- 
tal, is  misleading  and  refused  without 
error.  Ducett  v.  State,  186  Ala.  34,  65 
So.  351,  distinguishing  Taylor  v.  State, 
149  Ala.  32,  42  So.  996,  wherein  (2) 
the  statement  was  that  proof  of  good 
character,  in  connection  with  all  the 
other  evidence,  may  generate  a  reason- 
able doubt,  which  entitles  the  defend- 
ant to  an  acquittal,  even  though  with- 
out such  proof  the  jury  would  con- 
vict. 

As  to  the  piobative  value  of  the 
good  character  of  the  accused,  see  3 
Ency.  of  Ev.  8-12. 

75.  See  the  following:  U.  S. 
United  States  v.  Cohn,  128  Fed.  615, 
affirmed,  145  Fed.  1,  76  C.  C.  A.  31; 
United  States  v.  Eosenthal,  126  Fed. 
766.  Ala.— De  Wyrec.  State,  67  So, 
577;  Hutcheson  v.  State,  170  Ala.  29, 
54  So.  119;  Caldwell  v.  State,  160  Ala. 
96,  49  So.  679;  Davis  v.  State,  152 
Ala.  25,  44  So.  561;  Pate  v.  State,  150 
Ala.  10,  43  So.  343;  Carwile  v.  State, 
148  Ala.  576,  39  So.  220;  MeClellan 
V.  State,  140  Ala.  99,  37  So.  239;  Jarvis 
V.  State,  138  Ala.  17,  34  So.  1025;  Bohl- 
man  v.  State,  135  Ala.  45,  33  So.  44; 
Barnes  v.  State,  134  Ala.  36,  32  So. 
670;  Scott  V.  State,  133  Ala.  112,  32 
So.  623;  Eggleston  v.  State,  129  Ala. 
80,  30  So.  582,  87  Am.  St.  Eep.  17; 
C(4bb  V.  State,  115  Ala.  18,  107,  22  So. 
506;  Crawford  v.  State,  112  Ala.  1,  21 
So.  214;  Miller  v.  State,  107  Ala.  40, 
19  So.  37;  Peters  v.  State,  12  Ala.  App. 
133,  67  So.  723;  Allen  v.  State,  8  Ala. 
App.  228,  62  So.  971;  Brown  v.  State, 
7  Ala.  App.  26,  61  So.  12.  Fla.— Olds 
V.  State,  44  Fla.  452,  33  So.  296.  111. 
Spalding  v.  People,  172  111.  40,  49  N. 
E.  993.  Ohio.— ^tate  v.  Hare  &  Davis, 
87  Ohio  St.  204,  100  N.  E.  825.  Va. 
Briggs  V.  Com.,  82  Va.  554,  563.  Wash. 
State  V.  Cashing,  17  Wash.  544,  50  Pac. 
512. 
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proposition  there  are  authorities  to  the  contrary,"  Nor  should  the 
instruction  restrict  the  consideration  of  the  evidence  as  to  good  char- 
acter to  doubtful  cases,"  or  to  cases  where  circumstantial  evidence'" 


[a]  _  "Good  character  of  the  ac- 
cused is  a  fact  to  be  considered  in  con- 
nection with  all  the  other  evidence,  and 
when  so  considered  may  sometimes 
properly  generate  a  doubt  of  guilt  when 
the  other  evidence  without  it  would 
leave  in  doubt.  The  jury  should  not 
be  instructed  to  single  out  the  evi- 
dence of  good  character,  and  from  it 
alone,  without  considering  its  connec- 
tion with  the  other  evidence,  reach  the 
conclusion  that  a  reasonable  doubt  of 
guilt  exists.^'  Miller  v.  State,  107 
Ala.  40,  59,  19  So.  37.  See  also  Scott 
V.  State,  133  Ala.  112,  32  So.  623. 

[b]  An  instruction  that  if  the  jurj' 
"find  from  the  evidence  that  the  de- 
fendant is  a  man  of  good  character, 
they  may  consider  that  character  in 
connection  with  the  other  evidence  in 
the  case  in  determining  his  guilt,  and 
it  may  generate  a  reasonable  doubt  of 
his  guilt,"  was  held  erroneous,  the 
word  "it"  being  held  to  mean  the 
good  character  and  the  instruction 
thus  construed  charged  that  good  char- 
acter alone  might  generate  a  reason- 
able doubt.  Scott  V.  State,  133  Ala. 
112,   32   So.   623. 

[c]  It  is  proper  for  the  court  to 
refuse  to  instruct  the  jury  that,  if  de- 
fendant has  proved  a  good  character, 
the  jury  should  give  him  the  benefit 
of  "any  doubt"  such  character  may 
generate,  since  the  defendant  is  entitled 
only  to  any  "reasonable  doubt"  his 
proven  good  character  will  generate. 
McSwean  v.  State,  113  Ala.  661,  21  So. 
211. 

76.  It  is  the  settled  law  (1)  in  some 
states  that  evidence  of  good  character 
may  in  itself  create  a  reasonable 
doubt  even  where  none  would  otherwise 
exist,  and  that  it  is  the  duty  of  the 
court  to  so  instruct  the  jury  when  re- 
quested. People  V.  Bonier,  179  N.  Y. 
315,  72  N.  E.  226,  103  Am.  St.  Eep. 
880;  People  v.  Koppman,  158  App.  Div. 
660,  143  N.  Y.  Supp.  919;  People  v. 
Buecufurri,  158  App.  Div.  186,  143  N. 
Y."  Supp.  62,  if  there  be  evidence  to 
support  it).  See  supra,  this  section, 
note  65.  (2)  But  it  is  not  error  to  re- 
fuse such  charge  where  the  court  has 
already  charged  that  the  good  charac- 
ter of  a  defendant  is  a  fact  they  should 
consider,   in   connection    with    all    the 


evidence,  in  determining  the  guilt  or 
innocence  of  the  defendant.  Hammond 
V.  State,  74  Miss.  214,  21  So.  149. 

77.  Such  instructions  are  erroneous. 
See  the  following:  TJ.  S. — Edginton  v. 
United  States,  164  V.  S.  361,  17  Sup. 
Ct.  72,  41  L.  ed.  467;  Eowe  v.  United 
States,  97  Fed.  779,  38  C.  C:  A.  496. 
Cal.— People  v.  Ashe,  44  Gal.  288.  D.  0. 
United  States  v.  Gunnell,  5  Mackey 
196.  Mass.^-Com.  v.  Leonard,  140 
Mass.  473,  4  N.  E.  96,  54  Am.  Eep. 
485.  Mich. — People  v.  Van  Dam,  107 
Mich.  425,  65  N.  W.  277;  People  v. 
Jassino,  100  Mich.  536,  59  N.  W.  230. 
Minn. — State  v.  Sauer,  38  Minn.  438, 
38  N.  W.  355.  Miss.— Powers  v.  State, 
74  Miss.  777,  21  So.  657.  Neb.— John- 
sou  V.  State,  34  Neb.  257,  51  N.  W. 
835;  Long  v.  State,  23  Neb.  33,  36 
N.  W.  310.  N.  J.— State  v.  Lang  (N.  J. 
L.)  94  Atl.  631.  N.  T.— People  v.  Clem- 
ents, 5  N.  Y.  Grim.  282.  N.  0.— State  «). 
Henry,  50  N.  0.  65.  Ohio.— Stewart  v. 
State,  22  Ohio  St.  477.  Pa.— Com.  v. 
Cleary,  135  Pa.  64,  19  Atl.  1017,  8 
L.  E.  A.  301;  Com.  v.  Sayars,  21  Pa. 
Super.  75.  S.  C— State  v.  Barth,  25 
S.  C.  175,  60  Am.  Eep.  496. 

[a]  Instructions  held  not  erroneous 
as  so  Restricting  see  La. — ^State  «. .Si- 
mon, 131  La.  520,  59  So.  975.  Ore. 
State  V.  Portej,  32  Ore.  135,  49  Pae. 
964.  Pa. — Kilpatrick  v.  Com.,  3  Phila. 
237; 

[b]  Instructions  held  erroneous  as 
so  restricting  see  N.  J.— State  v.  Lang 
(N.  J.  L.),  94  Atl.  631.  Pa.— Com.  v. 
Eayars,  21  Pa.  Super.  75.  Utah. — Peo- 
ple V  Hancock,  7  Utah  170,  25  Pao. 
1093. 

[c]  "The  judge  not  only  may,  but 
should,  qualify  his  charge  on  good  char- 
acter by  impressing  on  the  jury  that 
character  cannot  avail  in  a  case  where 
after  it  has  been  taken  into  considera- 
tion there  still  remains  no  reasonable 
doubt,  or,  in  other  words,  where  the 
proof  is  plain,  clear,  and  manifest,  or, 
to  use  the  expression  of  this  court  in 
the  case  of  State  v.  Eieulfi,  35  La. 
Ann.  770,  'conclusive,'  or,  as  said  in 
State  V.  Nicholls,  50  La.  Ann.  699,  708, 
23  South.  980,  'positive.'  "  State  v. 
Simon,  131  La.  520,  59  So.  975. 

78.  State  v.  O'Oallaghan,  157  Iowa 
545,  553,  138  N.  W.  402. 
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alone  is  relied  upon,  since  such  charges  unduly  limit  its  use. 
K.  Instructing  on  Degeees  of  Offense.''*  —  1.  Degrees  Not 
Supported  by  Evidence.  —  The  court  need  not  instruct  on  lesser  grades 
of  the  ofEense  where  there  is  no  evidence  warranting  a  conviction  for 
the  lesser  degree.'"  In  fact  a  charge  on  the  different  degrees  is  in 
such  cases  to  be  avoided  as  tending  to  confuse  the  jury,*^  and  has  in 
some  cases  been  held  to  be  sufficiently  prejudicial  to  warrant  a  re- 
versal.'^ But  generally,  no  prejudice  being  shown,  the  verdict  will 
not  be  set  aside  for  the  giving  of  such  instructions,'^  even  where  there 
has  been  a  misstatement   of   law  in   the   charge  as  given.'*    Where 


79.  .  Reading  statutes  defining  de- 
grees, see  supra,  VI,  F,  1,  h. 

80.  U.  S.— Sparf  v.  United  States, 
156  U.  S.  51,  715,  15  Sup.  Ct.  273,  39 
L.  ed.  343.  Ala. — ^Eagland  v.  State, 
125  Ala.  12,  27  So.  983.  Ark.— Curtis 
V.  State,  36  Ark.  284.  Cal.— People  v. 
Byrnes,  30  Cal.  206.  Colo. — Smith  v. 
People,  1  Colo.  121.  Ga. — Robinson  v. 
State,  84  Ga.  674,  11  S.  B.  544.  111. 
Crowell  V.  People,  190  111.  508,  60  N. 
B.  872.  la. — State  v.  Reasby,  100  Iowa 
231,  69  N".  W.  451.  Kan.— .State  v. 
Kornstett,  62  Kan.  221,  61  Pac.  805. 
Mich. — ^People  v.  Bzzo,  104  Mich.  341, 

62  N.  W.  407.     Miss.— Virgil  v.  State, 

63  Miss.  317.  Mo— State  v.  Kotovsky, 
74  Mo.  247;  State  v.  Brb,  74  Mo.  199; 
State  V.  Hopper,  71  Mo.  425.  Neb. 
Thurman  v.  State,  32  Neb.  224,  49  N. 
W.  338.  N".  Y.— Foster  v.  People,  50 
N.  T.  598;  People  v.  Mallon,  116  App. 
Div.  425,  101  N.  Y.  Supp.  814.  N.  D. 
State  V.  Campbell,  7  N.  D.  58,  72  N. 
W.  935.  Okla. — ^Inklebarger  v.  State, 
8  Okla.  Crim.  316,  127  Pac.  707.  Ore. 
State  V.  Caseday,  58  Ore.  429,  115  Pac. 
287.  Tenn. — State  v.  Parker,  13  Lea 
221.  Tex.— Steiner  v.  State,  33  Tex. 
Crim.  291,  26  S.  W.  214.  Wash.  Ter. 
Smith  V.  United  States,  1  Wash.  Ter. 
262. 

[a]  "Especially  where  not  re- 
quested." Gillyard  v.  State,  65  Fla. 
322,  61  So.   641. 

[b]  Where  there  isi  nothing  calling 
for  a  charge  upon  the  law  concerning 
the  degrees  of  murder,  the  mere  omis- 
sion to  charge  thereon  is  not  ground 
for  reversal.  O'Connell  v.  State,  18 
Tex.   343. 

[c]  Where  the  defendant  Is  either 
guilty  of  the  degree  charged  or  is  In- 
nocent no  charge  on  lesser  degrees  need 
be  given.  Kan. — ^State  v.  Kornstett,  62 
Kan.  221,  61  Pac.  805.  Minn.— State 
V.  Eonk,  91  Minn.  419,  98  N.  W.  334. 
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Mo.— State  v.  Zorn,  202  Mo.  12,  100 
S.  W.  591;  State  v.  Alcorn,  137  Mo. 
121,  38  S.  W.  548. 

[d]  In  State  v.  Lance,  166  N.  C. 
411,  81  S.  B.  1092,  it  was  held  not 
prejudicial  error  to  refuse  to  charge  on 
simple  assault  in  a  rape  case  where 
defendant  had  denied  not  only  the 
rape  but  any  assault  at  all,  claiming 
self  defense  from  an  assault  upon  him- 
self. But  two  of  the  five  judges  dis- 
sented on  the  ground  that  the  prisoner 
was  entitled  to  the  instruction  since  in 
one  view  of  the  testimony  there  had 
been  a  fight  between  the  parties  and 
this  might  be  considered  only  a  simple 
assault. 

81.  Ark.— ^Curtis  v.  State,  36  Ark. 
284.  Cal.— People  v.  Chun  Heong,  86 
Cal.  329,  24  Pac.  1021.  Kan.— iState  v. 
Mize,  36  Kan.  187,  13  Pac.  1.  Tex. 
Serio  v.  State,  22  Tex.  App.  633,  3  S. 
W.  784. 

82.  State  v.  Mize,  36  Kan.  187,  13 
Pac.  1;  Virgil  v.  State,  63  Miss.  317. 
See  also  State  v.  Tettaton,  159  Mo.  354, 
60   S.   W.   743. 

83.  Ariz. — See  Vincent  v.  State,  16 
Ariz.  297,  145  Pac.  241.  Cal.— People 
V.  Chun  Heong,  86  Cal.  329,  24  Pac, 
1021.  Mo.— State  v.  Ellis,  74  Mo.  207. 
N.  D.— State  v.  Campbell,  7  N.  D.  58, 
72  N.  W.  935, 

[a]  A  charge  on  manslaughter  "is 
ordinarily  free  from  objection  in  trials 
for  murder."  Virgil  v.  State,  63  Miss. 
317. 

[b]  To  charge  that  defendant  could 
not  be  found  guilty  of  .  any  higher 
grade  of  offense  than  manslaughter, 
the  indictment  being  for  murder,  is 
harmless,  even  assuming  it  is  a  charge 
on  the  facts,  since  defendant  could 
not  have  been  prejudiced  thereby. 
State  V.  Little,  6  Nev.  281. 

84.  Duncan  v.  State,  11  Okla.  Crim. 
217,  144  Pac.  629. 
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there  is  absolutely  no  evidence  on  which  to  base  a  conviction  of  a 
particular  degree  it  is  proper  to  instruct  the  jury  that  they  cannot 
find  defendant  guilty  of  that  degree,  but  that  if  he  be  found  guilty 
at  all  it  must  be  of  certain  other  specified  degrees  of  which  there  ia 
evidence.'^ 

2.  Degrees  of  Which  Defendant  May  Have  Been  Guilty.  —  Where 
the  evidence  shows  that  the  defendant  may  have  been  guilty  of  any 
one  of  several  degrees  of  a  crime,  if  guilty  at  all,  the  court  should 
charge  on  the  various  degrees.^*  The  duty  of  the  court  to  so  charge 
is  not  dependent  at  all  upon  the  weight  of  the  evidence  to  support 
the  various  degrees.*''  Generally  the  defendant  must  request  a  charge 
on  the  degrees  of  the  offense  if  he  desires  one.**  But  by  statute  in  some 
states  the  court  must  charge  on  the  degrees  without  a  request  therefor, 


85.  U.  S.— fiparf  V.  United  States, 
156  V.  8.  51,  715,  15  Sup.  Ct.  273,  39 
L.  ed.  343;  State  v.  Garrand,  5  Ore. 
216. 

86.  Ga. — Jackson  v.  Sta,te,  76  Ga. 
473.  Ia. — State  v.  Walters,  45  Iowa 
389.  Kaai. — State  v.  Mize,  86  Kau. 
187,  13  Pac.  1.  La.^Stat6  v.  Wright, 
104  La.  44,  28  So.  909.  Micli.— People 
V.  Palmer,  96  Mieh.  580,  55  N.  W.  994. 
Me.— State  V.  Conley,  39  Me.  78.  Mo. 
State  V.  Young,  99  Mo.  666,  12  S.  W. 
879.  N".  Y.— Foster  v.  People,  50  N.  Y. 
598.  N.  M. — Territory  v.  Eomero,  2  N. 
M.  474.  Ore.— State  v.  Cody,  18  Ore. 
506,  23  Pac.  891,  24  Pac.  895.  Utah. 
People  V.  Thiede,  11  Utah  241,  39  Pac. 
837;  Brannigan  v.  People,  3  Utah  488, 
24  Pac.  767. 

[a]  The  charge  should  be  given 
where  there  is  any  evidence  "direct 
or  inferential."  State  v.  Mewhinney, 
43  Utah  135,  134  Pac.  632. 

[b]  It  is  the  duty  of  the  court  to 
properly  present  the  issues,  and  this  is 
not  done  where  he  fails  to  charge  on 
a  lesser  degree  included  in  the  informa- 
tion. Dolan  V.  State,  44  Neb.  643,  62 
N.  W.  1090,  following  Carleton  v.  State, 
43  Neb.  378,  61  N.  W.  69&. 

[c]  Defendant  is  entitled  to  "a  dis- 
tinct and  .aflS.rmative  and  not  merely 
an  implied  or  negative  presentation  of 
the  issues."  Greta  v.  State,  9  Tex. 
App.  429,  following  Eeynolds  v.  State, 
8   Tex.   App.   412. 

[d]  Where  charging  on  the  evi- 
dence is  permitted  it  is  held  reversible 
error  for  the  court  to  give  as  his  opin- 
ion that  defendant  was  guilty  of  a  cer- 
tain degree  and  then  fail  to  instruct 
the  jury  fully  on  the  law  governing 
the  different  degrees.  State  v.  Meyer, 
58  Vt.  457,  3  Atl.  195.    As  to  charging 


on   the  weight   of   evidence   see  supra, 
VI,  0,  3,  c. 

87.  Kan.— State  v.  Mize,  36  Kan. 
187,  13  Pac.  1;  State  v.  Evans,  36  Kan. 
497,  18  Pac.  849.  Mo.— .State  v.  El- 
liott, 98  Mo.  150,  11  S.  W.  566;  State 
V.  Pa,lmer,  88  Mb.  568.  N.  D. — See 
State  V.  Campbell,  7  N.  D.  58,  68,  72 
N.  W.  935.  Tex.— Blocker  v.  State,  27 
Tex.  App.  16,  10  S.  W.  439. 

[a]  "The  court  in  this  particular 
has  a  duty  upon  it  to  listen  to  the 
evidence,  and  to  determine,  not  what 
facts  are  proven,  but,  if  the  facts  tes- 
tified to  are  proven,  to  what  degree 
or  degrees  may  they  legally  apply." 
Faulkner  v.  Territory,  6  N.  M.  464, 
480. 

[b]  If  there  be  any  evidence  what- 
ever of  the  lower  degree  of  crime  an 
instruction  thereon  should  be  given. 
"It  is  not  the  province  of  the. lower 
court,  any  more  than  of  this,  to  weigh 
evidence  for  the  purpose  of  determining 
whether  a  person  on  trial  for  his  life 
is  entitled  to  an  instruction  as  to  man- 
slaughter." Bowlin  V.  Com.,  94  Ky. 
391,  22  S.  W.  548. 

[c]  But  it  Is  not  erroneous  to  fail 
to  instruct  on  a  degree  of  crime  the 
only  evidence  of  which  has  been  shown 
to  have  been  physically  impossible 
(State  V.  Turlington,  102  Mo.  642,  15 
S.  W.  141),  or  where  from  the  whole 
evidence  it  appears  that  the  defend- 
ant, if  guilty  at  all,  must  have  been 
guilty  of  the  highest  degree.  State  v. 
Mewhinney,  43  Utah  135,  184  Pac.  632. 

88.  Fla.— Gillyard  v.  State,  65  Fla. 
322,  61  So.  641.  Ga. — Jones  v.  State, 
12  Ga.  App.  183,  76  S.  E.  1070.  Mich. 
People  V.  Ezzo,  104  Mich.  341,  62  N. 
W.  407.  Vt.— State  v.  Hanlon,  62  Vt. 
334,  19  Atl,  778. 
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though  requests  are  obligatory  in  ordinary  eases;*'  but  even  in  those 
jurisdictions,  if  the  court  has  instructed  on  the  degrees  and  defend- 
ant's counsel  is  not  satisfied,  he  should  prepare  and  request  further 
instructions.^"  The  right  to  have  instructions  on  lower  degrees  may 
be  waived  by  direct  requests  to  confine  the  jury  to  higher  degrees,*^ 
but  failure  of  the  court  to  charge  is  not  cured  by  the  fact  that  coun- 
sel had  read  the  statutes  and  discussed  the  law  in  argument.'^ 

The  mode  and  extent  of  charging  upon  this  subject  is  said  to  be 
one  of  discretion  with  the  court.''  However,  care  must  be  taken  not 
to  invade  the  province  of  the  jury  by  intimating  an  opinion,  in  those 
jurisdictions  where  charging  on  the  facts  is  not  permitted.'*  But  a 
defendant  having  been  convicted  .of  a  lower  degree  cannot  complain 
of  instructions  erroneous  as  to  higher  degrees.'^ 


As. to  necessity  for  request  generally 
see  supra,  III,  A. 

[a]  "If  the  minor  offense  was  an 
alternative  so  remote  from  the  evi- 
dence in  support  of  the  offense  charged 
in  the  indictment  as  to  be  overlooked 
ty  the  court,  it  was  the  privilege  of 
counsel  to  have  called  attention  to  it, 
and  to  have  requested  an  instruction 
to  the  jury  therein."  Thurman  V. 
State,  32  Neb.  224,  49  N.  W.  338. 

[b]  Seasonable  Doubt. — While  it  is 
always  better  to  charge  on  reasonable 
doubt  as  between  the  degrees  of  the 
offense,  the  general  rule  is  that  if  the 
court  charges  on  reasonable  doubt,  as 
to  the  whole  case  this  will  be  suffi- 
cient when  no  charge  is  asked  as  be- 
tween the  degrees.  Simpson  v.  State 
(Tex.  Grim.),  154  S.  W.  999.  As  to 
charge  on  reasonable  doubt  see  supra, 
VI,  H,  4,  f. 

89.  Mo. — State  v.  Young,  99  Mo. 
666,  12  S.  W.  879.  Okla.— Atchison  v. 
State,  3  Okla.  Grim.  295,  105  Pao.  387. 
Tenn.— <!happel  v.  State,  7  Coldw.  92. 
Tex.— Eoss  V.  State,  23  Tex.  App.  689, 
5  S.  W.  184. 

90.  Atchison  v.  State,  3  Okla.  Grim. 
295,  105  Pac.  387. 

91.  State  V.  Keele,  105  Mo.  38,  16 
S.  W.  509. 

[a]  So  where  counsel  persistently 
insists  throughout  the  case  that  his 
client  is  guilty  in  the  first  degree,  or 
innocent  of  any  crime  whatever,  the 
failure  of  the  court  to  instruct  on 
lesser  degrees  of  his  own  motion  can- 
not be  complained  of.  State  v.  John- 
son, 8  Iowa  525,  74  Am.  Deo.  321. 

[b]  Where  defendant  objected  to 
the  court's  giving  an  instruction  on  a 
lower  degree,  he  cannot  complain  of 
an    instruction     on     a    higher     degree 
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merely  because  it  omitted  an  element 
that  might  have  reduced  the  grade  to 
the  lower  degree.  State  v.  Zorn,  202 
Mo.  12,-100  S.  W.  591. 

92.  Brannigan  v.  People,  3  Utah  488, 
24  Pao.  767. 

93.  That  is  if  a  more  extended 
definition  was  denied  of  any  particular 
degree  it  should  be  requested.  State 
V.  Conley,  39  Me.  78. 

94.  A  charge  which  tells  the  jury 
that  if  they  fail  to  find  the  defend- 
ant guilty  of  a  higher  offense  they 
should  proceed  to  consider  the  question 
of  his  alleged  guilt  of  the  next  lower 
included  offense,  which  phrase  is  re- 
peated in  each  successive  instruction  on 
this  point  is  not  objectionable  as  hav- 
ing a  tendency  to  impress  the  jury 
that  a  duty  rested  upon  them  to  con- 
vict defendant  if  possible.  State  v. 
McCausland,  137  Iowa  354,  113  N.  W. 
852. 

[a]  In  Bauer  v.  State,  3  Okla.  Grim. 
529,  107  Pac.  525,  the  use  of  the  ex- 
pression "If  you  are  unable  to  find 
the  defendant  guilty"  of  one  degree 
of  crime  they  should  consider  the  evi- 
dence as  applied  to  the  next  lower  de- 
gree, is  condemned  as  intimating  that 
the  court  expected  a  verdict  of  guilty. 

[b]  To  charge  that  the  jury  would 
not  be  justified  in  finding  defendant 
guilty  of  any  higher  grade  of  offense 
than  manslaughter  is  not  a  charge  that 
the  state  has  made  out  a  case  of  man- 
slaughter unless  possibly  in  a  case 
where  there  was  no  evidence  on  which 
defendant  could  be  found  guilty  of 
the  crime.    State  v.  Little,  6  Nev.  281. 

As  to  charging  on  the  facts  see 
supra,  VI,  H,  1. 

95.  Hendricks  v.  State  (Tex.  Grim.), 
154  S.  W.  1005. 
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L.  Instructing  as  to  Punishment.^"  —  1.  Where  Court  Fixes 
Punishment.  —  a.  Bight  or  Duty  Generally.  —  Where  the  power  to 
fix  the  punishment  is  exclusively  with  the  court  it  has  been  said  to 
be  the  better  practice  for  the  court  to  say  nothing  about  it,°^  but  it  is 
permissible  to  tell  the  jury  that  they  have  nothing  to  do  with  assess- 
ing the  punishment,®*  since  this  is  in  effect  only  cautioning  them  not 
to  be  influenced  by  the  probable  consequences  of  their  verdict.®'  No 
error  can  be  predicated  upon  a  refusal  to  so  instruct,  however.^  It 
is  clearly  improper  for  the  court  in  any  manner  to  influence  the 
jury  by  suggesting  what  punishment  will  be  inflicted.^ 

b.  Becommendation  to  Mercy,  Suspension  of  Sentence,  etc.  —  "Where 
the  statutes  provide  for  a  recommendation  to  mercy  by  the  jury  it 
is  of  course  proper  to  instruct  the  jury  that  they  may  so  recommend.' 
The  jury  should  also  be  instructed  that  their  recommendation  is  not 
binding  on  the  court,  where  such  is  the  law,*  and  care  must  be  taken 


[a]  Appellant  cannot  complain  of 
an  instruction  though  it  is  not  entire- 
ly correct,  where  the  effect  is  to  re- 
duce a  verdict  which  should  have  been 
for  murder,  to  one  for  manslaughter. 
Johns  V.  State,  8  Okla.  Grim.  585,  129 
Pae.  451.    , 

96.  Instructions  on  form  of  verdict 
generally  see  the  title  "Verdicts." 

97.  Eussell  v.  State,  57   Ga.   420. 
[a]     "If  there   is   any  good   reason 

for  stating  in  the  charge  the  punish- 
ment authorized  for  a  given  offense, 
when  the, punishment  is  not  to  be  fixed 
by  the  jury,  our  attention  has  not  been 
called  to  it."  State  v.  Peffers,  80 
Iowa  580,  46  N.  W.  662. 

98.  m.— Williams  v.  People,  196  111. 
173,  63  N".  E.  681.  la.— See  Clary  v. 
State,  61  Neb.  688,  85  N.  W.  897.  Mo. 
State  V.  Howard,  118  Mo.  127,  24  S. 
W.  41.  S.  0.— State  v.  Dodson,  16  S. 
C.  453. 

[a]  It  has  been  suggested  that  such 
instructions  may  tend  to  cause  the  jury 
to  take  greater  eare  in  weighing  the 
evidence.  Keller  v.  Strasburger,  90  N. 
Y.  379. 

99.  Miller  v.  United  States,  37  App. 
Cas.  (D.  C.)  138.  Compare  infra, 
VII,  D. 

1.  Ga.— Eussell  v.  State,  57  Ga.  420. 
Ky.— Bads  v.  Com.,  162  Ky.  89,  172  S. 
W.  104.  Mo. — State  v.  Eagsdale,  59 
Mo.  App.  590.  N.  y.— See  Keller  v. 
Strasburger,  90  N.  Y.  379.  N.  M. 
State  V.  Ellison,  19  N.  M.  428,  144 
Pac.  10. 

2.  Com.  V.  Switzer,  134  Pa.  383,  19 
Atl.  681,  where  the  practice  was  con- 
demned of  suggesting  the  probable  ex- 


tent of  the  punishment  though  the 
trial  court  immediately  charged  that 
the  jury  had  nothing  to  do  with  the 
punishment. 

[a]  Promise  of  clemency  made  in 
response  to  inquiry  by  jury  is  ground 
for    reversal.     State   v.   Kiefer,    16    S. 

D.  180,  91  N.  W.  1117;  McBean  v. 
State,  83  Wis.  206,  53  N.  W.  497. 

[b]  But  the  mere  fact  that  a  stat- 
ute, defining  the  offense,  properly  read 
to  the  jury,  incidentally  informs  the 
jury  what  the  penalty  is,  is  not  ob- 
jectionable as  being  a  specific  direction 
of  the  jury's  attention  to  the  conse- 
quences of  a  verdict  of  guilty.  Com. 
V.  Harris,  168  Pa.  619,  32  Atl.  92, 
distinguishing  Com.  v.  Switzer,  supra, 
and  Eosenagle  v.  Handley,  151  Pa.  107, 
25  Atl.  42;  Catasauqua  Mfg.  Co.  v. 
Hopkins,  141  Pa.  30,  21  Atl.  638. 

[e]  Charge  Held  Improper  as  Inti- 
mating That  the  Court  Would  Inflict 
a  Light  Sentence.  —  Miller  v.  United 
States,  37  App.   Cas.   (D.  C.)    138. 

3.  Cal. — People  v.  Kamaunu,  110  Cal. 
609,  42  Pac.  1090.  Fla.— Lovett  v. 
State,   30  Pla.   142,   11  So.   550,   17  L. 

E.  A.  705.  Ga.— Cyrus  v.  State,  102  Ga. 
616,  29  S.  E.  917.  Utah.— State  v. 
Mewhinney,  43  Utah  135,  134  Pac.  682; 
State  V.  Thome,  39  Utah  208,  117  Pac. 
58. 

Compare  State  v.  Kiefer,  16  S.  D.  180, 
91  N.  W.  1117. 

'  [a]  But  it  has  been  held  erroneous 
to  so  instruct  where  there  is  no  ex- 
press statutory  provision.  Haekett  v. 
People,  8  Colo.  390,  8  Pae.  574. 

4.  Otherwise  they  might  not  have 
been  willing  to  find  defendant  guilty. 
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not  to  so  word  the  instruction  as  to  attempt  to  direct  or  control  the 
judgment  of  the  jury  in  arriving  at  their  conclusion  upon  the  ques- 
tion of  recommendation.*  The  jury  should  on  proper  plea  and  request 
be  charged  as  to  their  right  to  recommend  that  sentence  be  suspended.^ 
2.  Where  Jury  Fixes  Punishment.  —  a.  Bight  or  Duty.  —  In  those 
jurisdictions  where  it  is  the  duty  of  the  jury  to  fix  the  punishment 
instructions  thereon  must  be  given  and  it  is  reversible  error  not  to 
do  so.''  So  where  the  jury  has  the  power  to  reduce  the  punishment 
of  a  capital  offense  to  life  imprisonment  it  is  proper  for  the  court  to 
instruct  the  jury  as  to  its  discretion  so  to  do,  taking  care,  however, 
not  to  invade  the  jury's  province  as  to  the  existence  of  the  extenuating 
circumstances.^     Failure  to  instruct  has  been  held  reversible  error 


Swain  v.  State,  15  6a.  App.  445,  83  S. 
E.  642;  Bragg  V.  State,  15  XJa.  App. 
368,  83  S.  E.  274;  J'razier  v.  State,  15 
Ga.  App.  365,  83  S.  E.  273;  Taylor  v. 
State,  14  Ga.  App.  492,  81  S.  E.  372. 
See   also   Lingerfelt  v.  State,   125   Ga. 

4,  53  S.  E.  803. 

5.  People  V.  Kamaunu,  110  Cal.  609, 
42  Pao.  1090. 

[a]  In  Cyrus  v.  State,  102  Ga.  616, 
29  S.  E.  917,  the  use  of  the  words 
"justify"  and  "warrant"  was  criti- 
cised, in  an  instruction  reading  "If 
you  think  this  is  a  case  in  which  you 
would,  be  justified  in  recommending  to 
life  imprisonment  in  the  event  of  your 
finding  defendant  guilty,  you  have  a 
right  to  make  such  recommendation, 
as  it  is  for  you  to  say,  in  the  event 
of  your  finding  the  defendant  guilty, 
whether  the  facts  and  circumstances  in 
this  case  warrant  you  in  making  such 
recommendation. ' ' 

[b]  Approved  Form. — "In  consider- 
ing this  question  you  are  not  restricted 
by  any  tule  of  law  or  public  policy, 
but  are  entitled  to  decide  the  ques- 
tion from  such  considerations  as  may 
appeal  to  you  as  reasonably  and  con- 
scientiously entitled  to  be  weighed  in 
determining  the  giving  or  withholding 
of  such  recommendation."  State  v. 
Mewhinney,  43  Utah  135,  134  Pac.  632, 
distinguishing  State  v.  Thome,  39  Utah 
208,  117  Pac.  58,  where  it  was  held 
erroneous  to  tell  the  jury  they  should 
consider  the  question  of  making  the 
recommendation  "in  the  same  manner 
as  any  other  question  submitted  to 
vou." 

6.  Onstott  V.  State  (Tex.  Grim.),  170 

5.  W.  301. 

[a]  But  the  suspended  sentence  law 
need  not  be  charged  upon,  when  there 
is  no  evidence  which  would  bring  de- 
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fendant  within  its  operation.  Walker 
V.  State   (Tex.  Grim.),  164  S.  W.  3. 

7.  State  V.  Wilson  (Iowa),  141  N. 
W.  337;  State  v.  Chadwick  (Tenn.), 
174  S.  W.  1144. 

[a]  In  Ware  v.  State  (Ala.  App.), 
67  So.  763,  an  instruction  was  ap- 
proved which  read:    "The  question  of 

^punishment  is  one  which  is  always 
fixed  by  the  jury  entirely  within  their 
own  discretion." 

[b]  So  where  the  statute  provided 
that  if  defendant  was  guilty  of  rape 
the  jury  should  assess  his  punishment 
at  death,  it  was  proper  to  so  instruct; 
and  at  the  same  time  to  instruct  that 
as  to  lesser  degrees  of  felony  they 
should  only  find  whether  or  not  de- 
fendant was  guilty  with  tte  degree, 
charging  nothing  about  the  punish- 
ment. Eads  V.  Com.,  162  Ky.  89,  172 
S.  W.  104. 

[c]  Instruction  XTpheld  Though  Cau- 
tioning Against  Mercy, — In  Dinsmore 
V.  State,  61  Neb.  418,  85  N.  W.  445, 
an  instruction  was  held  not  to  invade 
the  province  of  the  jury  which  re- 
cited ' '  Now,  I  desire  to  impress  upon 
you  that  you  have  nothing  to  do  with 
questions  of  mercy.  You  are  ministers 
of  justice.  The  administration  of  mer- 
cy is  a  power  that  is  vested  in-  the 
executive  department  of  our  state,  in 
the  exercise  of  its  authority  to  par- 
don." This  is  a  correct  statement,  for 
the  jury  must  fix  the  punishment  ae- 
co-rding  to  their  belief  from  the  evi- 
dence and  not  from  any  feeling  of 
sympathy  or  mercy. 

8.  People  V.  Eoss,  134  Cal.  256,  66 
Pac.  229;  People  v.  Bawden,  90  Cal.  195, 
27  Pac.  204;  State  V.  Obregon,  10  La. 
Ann.  799. 

[a]  It  is  necessary  to  tell  the  jury 
that  if  they  do  not  make  the  recom- 
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even  in  the  absence  of  a  request,®  though  upon  this  proposition  there 
are  authorities  to  the  contrary."  It  is  proper  to  instruct  the  jury  to 
determine  the  place  of  commitment  under  some  statutes."  But  in 
the  absence  of  some  such  statute  it  is  reversible  error  to  instruct  as 
to  the  disposition  which  will  be  made  of  defendant  if  he  be  convicted.^^ 
b.  Effect  of  Misstatement.  —  It  has  been  held  that  a  misstatement 
of  the  punishment  is  a  fatal  error  which  calls  for  reversal  even  though 
the  error  was  in  defendant's  favor,^^  and  that  a  reversal  follows 
where  the  appellate  court  cannot  determine  which  punishment  would 
have  been  deemed  most  favorable  by  defendant.^*  But  generally  the 
error  must  appear  to  be  prejudicial  before  it  is  ground  for  reversal.^^ 


mendation,  the  penalty  of  death  must 
be  fixed  by  the  court,  Walton  v.  State, 
57  Miss.  533. 

[b]  Instruction  Upheld. — "The  jury 
may  return  either  of  the  following 
vei'dicts  if  they  find  the  defendant 
guilty,  to  wit:  'We  the  jury,  find  the 
defendant  guilty  as  charged  in  the  in- 
dictment,' and  on  this  verdict  it  will 
be  the  duty  of  the  court  to  sentence 
defendant  to  be  hanged;  or,  'We,  the 
jury  find  .the  defendant  guilty,  and  fix 
his  punishment  at  imprisonment  in  the 
penetentiary  for  life;  but  if  you  agree 
that  defendant  is  guilty  of  rape,  but 
cannot  agree  on  the  punishment,  you 
should  not,  for  that  reason,  disagree, 
but  return  a  verdict  of  guilty."  Brown 
V.  State,  72  Miss.  997,  17  So.  278. 

9.  Calton  v.  Utah,  130  U.  S.  83,  9 
Sup.  Ct.  435,  32  L.  ed.  870.  See  also 
State  V.  Chadwick  (Tenn.),  174  S.  W. 
1144. 

10.  Honeycutt  v.  State,  8  Baxt. 
(Tenn.)  371;  State  ».  Cobbs,  40  W.  Va. 
718,  22  S.  E.  310  (the  court  says  there 
is  nothing  to  distinguish  this  from  other 
matters  in  the  case  and  "A  court  is 
not  bound,  even  on  motion,  to  instruct 
the  jury  generally  on  the  law  of  the 
case").  Compare  State  v.  Chadwick 
(Tenn.),  1'74  S.  W.  1144. 

H.  Barnard  v.  State,  150  Ind.  701, 
50  N.  E.  304;  Eocha  v.  State,  38  Tex. 
Grim.  69,  41  S.  W.  611. 

[a]  In  Washington  v.  State,  28  Tex. 
App.  411,  the  statute  is  said  to  be 
mandatory  and  the  charge  must  be 
given. 

[b]  Acquittal  on  Ground  of  Insan- 
ity.—See  Scott  V.  State,  64  Pla.  490,  60 
So.  355.  See  generally  the  title  "In- 
sane Persons." 

12.  Leverett  v.  State,  40  Tex.  Crim. 
197,  49  S.  W.  588. 

13.  Williams  v.  State,  7  Okla.  Crim. 


529,  124  Pae.  330.    See  also  Colbert  v. 
State,  4  Okla.  Grim.  487,  113  Pae.  561. 

[a]  This  (1)  was  formerly  tlie  rule 
in  Texas.  See  Hargrove  v.  State  (Tex. 
Grim.),  30  S.  W.  801,  following  Graham 
V.  State,  29  Tex.  App.  31,  13  S.  W. 
1013,  "and  authorities  there  cited." 
(2)  But  the  rule  is  now  otherwise.  See 
Graham  v.  State  (Tex.  Grim.),  163  Tex. 
726. 

[b]  Where  the  jury  under  the  stat 
ute  might  have  fixed  the  punishment  al 
life  imprisonment,  an  instruction  which 
left  no  alternative  but  the  death  pen- 
alty or  acquittal  is  ground  for  rever- 
sal.   State  V.  Obregon,  10  La.  Ann.  799. 

14.  A  charge  authorizing  the  inflic- 
tion of  only  a  fine  where  the  statute 
provided  fine  or  imprisonment  was  held 
fatally  defective.  "We  cannot  tell 
which  is  most  favorable  to  the  appel- 
lant ...  If  both  punishments  had 
been  submitted  to  the  jury,  they  might 
have  imprisoned  him,  without  fine." 
Prinzel  v.  State,  35  Tex.  Crim.  274,  33 
S.  W.  350. 

15.  Ga. — Swain  r.  State,  15  Ga.  App. 
445,  83  S.  E.  642.  HI.— Quinn  v.  Peo- 
ple, 123  111.  333,  15  N.  E.  46.  Tex. 
Graham  v.  State  (Tex.  Grim.),  163  S. 
W.  726.  Va. — Whitlock  v.  Com.,  89  Va. 
337,  15  S.  E.  893. 

[a]  The  maximum  punishment  was 
over-stated.  The  court  says:  "no  harm 
resulted  to  defendant."  The  case  was 
reversed  on  other  grounds.  State  v. 
Wheeler,  108  Mo.  658,  18  S.  W.  924. 

[b]  In  Jones  &  Adams  Go.  v.  George, 
227  111.  64,  81  N.  E.  4,  the  court  says 
the  request  should  have  been  granted 
where  not  given  in  some  other  form. 
"We  see  no  justifiable  reason  for  re- 
fusing it."  Compare  Birmingham  F. 
Ins.  'Co.  V.  Pulver,  126  111.  329,  18  N.  E. 
804,  9  Am.  St.  Eep.  598. 

[c]  In  N.  C.  E.  B.  v.  Smith,  11  Heisk. 
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VII.  CAUTIONARY  AND  ADMONITORY  INSTRUCTIONS, 
GENERALLY.18  —  A.  Admonishing  Juey  as  to  Their  Duty." 
"While  it  is  doubtful  whether  general  statements  concerning  the  duties 
of  the  jury  are  properly  given  by  way  of  instructions,^*  yet,  conced- 
ing their  propriety,  the  giving  is  discretionary  with  the  court,^^  and 
no  prejudicial  error  can  be  inferred  from  the  refusal  to  give  such 
instructions.^"  A  distinction  has  been  drawn  between  civil  and  crim- 
inal cases  on  the  question  of  the  necessity  to  instruct  that  each  juror 
must  act  upon  his  own  individual  judgment.^^  It  has  been  held  to 
be  the  duty  of  the  court,  on  proper  request,  to  admonish  the  jury  that 
their  verdict  must  be  unanimous."^ 


(Tenn.)  455,  it  is  held  that  since  the 
juries  are  given  so  much  discretion  in 
the  matter  of  damages,  and  the  su- 
preme court  cannot  reverse  unless  it 
sees  clear  indications  of  passion,  preju- 
dice, or  disregard  of  the  law,  it  is  the 
duty  of  the  circuit  judges  to  impress 
upon  juries  the  necessity  of  guarding 
against  being  influenced  by  the  fact 
that   defendants   are   corporations. 

[d]  In  Washington  v.  State,  28  Tex. 
App.  411,  13  S.  W.  606,  reversal  was 
had  because  the  court  did  not  charge 
the  jury  as  to  its  right  to  order  de- 
fendant confined  in  the  reformatory 
instead  of  the  penitentiary. 

[e]  A  reversal  followed  a  misstate- 
ment of  the  rule  as  to  habitual  crim- 
inals, since  this  may  have  left  the 
jury  no  alternative  but  to  acquit  or 
convict  and  assess  a  higher  punish- 
ment ^han  they  desired.  The  jury  "may 
have  thought  defendant  guilty  but  not 
deserving  of  such  great  punishment." 
Watson  V.  People,  134  111.  374,  25  N. 
E.  567. 

16.  As  to  Use  by  Jury  of  Own 
Knowledge. — See  supra,  VI,  H,  7. 

As  to  Probative  Effect  of  Evidence. 
See  supra,  VI,  H,  5. 

Limiting  Use  of  Evidence. — See  sii- 
pra,  VI,  H,  6. 

17.  Urging  or  coercing  jury  to  agree 
generally  see  the  title  "Trial." 

18.  See  Pittsburgh,  etc.  E.  Co.  v. 
Collins,  168  Ind.  467,  80  N.  E.  415, 
wherein  the  court  says:  "The  proper 
purpose  of  instructions  is  to  advise  the 
jurors  upon  the  law  applicable  to  such 
issues  as  are  presented  by  the  plead- 
ings, and  not  to  remind  them  of  the 
obligations  of  their  oaths  or  to  exhort 
them  faithfully  to  perform  their  duties 
as  jurors."' 

19.  V.  S.— Union  Cent.  Life  Ins.  Co. 


v.  Skipper,  115  Fed.  69,  52  0.  C.  A.  663. 
111.— -Beyer  v.  Martin,  120  111.  App.  50. 
Ind. — Pittsburg  etc.  E.  Co.  V.  Collins, 
168  Ind.  467,  SO  N,  E.  415. 

20.  Pittsburgh,  etc.  E.  C.  v.  Collins, 
168  Ind.  467,  478,  80  N.  E.  415. 

[a]  Caution  Against  Newspaper 
Article. — It  was  proper  to  refuse  a  re- 
quest to  caution  the  jury  against  being 
influenced  by  a  newspaper  article  com- 
menting on  the  case.  The  proper  prac- 
tice of  any  juryman  who  has  read  such 
an  article  and  been  influenced  thereby, 
is  to  bring  the  matter  to  the  court's 
attention  by  afSdavit  and  motion  for 
a  new  trial.  Union  Cent.  Life  Ins.  Co. 
V.  Skipper,  115  Fed.  69,  52  C.  0.  A.  663. 
See  also  Beyer  v.  Martin,  120  111.  App. 
50,  where  the  refusal  is  upheld  as  being 
discretionary. 

21.  In  Central  Branch  U.  P.  E.  Co. 
V.  Andrews,  41  Kan.  370,  21  Pac.  276. 
"An  instruction  was  asked  directing 
the  jury  that  while  each  member  was 
expected  to  consult  and  confer  with 
the  others,  yet  ultimately  he  must  act 
upon  his  individual  .judgment.  While 
this  instruction  might  have  been  given 
with  propriety,  its  refusal  in  this  case 
cannot  be  regarded  as  reversible  error. 
The  failure  to  so  charge  the  jury  in  a 
criminal  case,  when  requested,  has  been 
held  a  ground  of  error  in  The  State  v. 
Witt,  34  Kan.  496;  but  the  same  strict- 
ness is  not  required  in  civil  as  in  crim- 
inal cases,  and  no  showing  was  made 
that  there  was  any  special  necessity  for 
the  giving  of  such  instruction  in  this 
case,  or  that  any  prejudice  resulted 
from  the  refusal." 

22.  Birmingham  Stove  etc.  Co.  c. 
Lanier  (Ala.  App.),  66  So.  897,  follow- 
ing Birmingham  E.  L.  &  P.  Co.  v. 
Humphries,  171  Ala.  291,  54  So.  613, 
and  distinguishing  so  much  of  Birming- 
ham B,  L.  &  P.  Co.  V.  Goldstein,  181 
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B.  Importance  op  Arriving  at  Correct  Verdict.  —  The  court  may 
impress  upon  the  jury  the  importance  to  both  the  commonwealth  and 
the  accused  that  the  evidence  and  the  instructions  be  carefully  con- 
sidered by  them,^^  and  may  call  attention  to  the  importance  to  the 
state  that  defendant,  if  guilty,  be  convicted,^*  and  may  also  comment 
upon  the  seriousness  of  the  offense  charged.^^  The  court  is  not  bound 
to  instruct,  on  request,  as  to  the  policy  of  the  law  that  the  guilty 
should  escape  rather  than  that  an  innocent  person  should  suffer.^" 
In  a  civil  suit  it  has  been  held  proper  to  call  the  attention  of  the 
jury  to  the  importance  thereof  as  establishing  a  precedent.^'  It  is 
highly  improper,  however,  for  the  court  to  instruct  that  it  will  not 
interfere  with  the  verdict,^^  and  care  must  be  exercised  not  to  go  to 
the  extent  of  saying  anything  which  might  intimidate  the  jury,^^  or 
which  would  be  a  charge  upon  the  facts,  in  jurisdictions  where  that 
is  not  permitted.^" 

C.  Cautioning  Jury  To  Take  Law  From  the  Court.'^  —  It  is 
proper  to  admonish  the  jury  that  they  must  decide  the  case  accord- 
ing to  the  evidence  submitted  under  the  -rulings  of  the  court  ;^^  but 
the  instruction  must  not  be  so  worded  as  to  indicate  to  the  jury  that 
they  may  pass  upon  the  facts  without  reference  to  the  law  as  laid 
down  by  the  court,^^  nor  should  the  court  comment  upon  the  hard- 


Ala.  517,  61  So.  281,  as  seems  to  hold 
to   the  contrary. 

23.  Secor  v.  State,  118  Wis.  621,  635, 
95  N.  W.  942. 

24.  Schwantes  v.  State,  127  Wis.  160, 
191,  106  N.  W.  237. 

25.  Seeor  V.  State,  118  Wis.  621,  95 
N.  W.  942. 

26.  State  v.  Hoerr,  88  Kan.  573,  587, 
129  Pae.  153;  Parrish  v.  State,  14  Neb. 
60,  15  N.  W.  357.  See  also  State  v. 
Fleming,   17  Idaho  471,   106  Pac.   305. 

27.  Anthony  v.  Cass  County,  etc.  Co., 
165  Mich.  388,  401,  130  N.  W.  659. 

28.  Ludwig  V.  Sager,  84  111.  99. 

29.  See  State  V.  Mills,  79  S.  0.  187, 
60  S.  E.  664. 

[a]  Kemarks  Condemned  as  Dis- 
obeying Rule. — ^In  Price  v.  Carter  Bros. 
&  Co.,  39  Fla.  362,  22  So.  715,  in  com- 
menting on  an  insiruetion:  "The  jury 
must  obey  the  instructions  of  the  court, 
and  if  you  disobey  the  instructions  of 
the  court  you  will  be  guilty  of  con- 
tempt of  court,  and  the  court  can  pun- 
ish you,"  the  court  says:  "The  re- 
mark of  the  judge  here  tended  strong- 
ly to  embarrass  the  jury  with  the  idea 
that  their  findings  in  the  case  was  a 
question  of  obedience  to  the  instructions 
of  the  court,  instead  of  a  proper  and 
untrammeled  solution  by  them  of  the 
facts,  accompanied  by  the  fear  that  if 


they  did  not  obey  such  instructions  they 
would  be  punished.  We  can  hardly 
conceive  a  case  where  the  proper  ob- 
servance and  application  by  a  jury  of 
the  instructions  of  law  from  the  court 
are  dependent  upon  their  findings  upon 
divers  hypotheses  of  fact  when  the 
word  'obey'  can  properly  be  applied  in 
connection  with  their  observance  of 
such  instructions,  unless  it  be  a  case 
where,  under  the  statute,  it  is  proper 
for  the  judge  to  give  an  afSrmative 
charge  instructing  the  jury  expressly 
to  find  for  one  or  the  other  of  the 
parties." 

30.  See  State  v.  Petsch,  43  S.  C. 
132,  144,  20  S.  E.  993,  and  supra,,  VI, 
H,  1. 

31.  As  to  the  jury's  duty  to  take 
the  law  from  the  court,  see  infra,  XI. 

32.  North  Chicago  St.  B.  Co.  v. 
Wellner,  206  111.  272,  69  N.  E.  6;  An- 
thony V.  Cass  County,  etc.  Co.,  165 
Mich.  388,  130  N.  W,  659.  See  Inter- 
national Harvester  Co.  v.  Campbell,  43 
Tex.   Civ.  App.  421,  96  S.  W.  93. 

33.  Hyde  v.  Shank,  77  Mich.  517,  43 
N.  W.  890,  thus  to  say  in  the  conclud- 
ing part  of  the  charge  "There  is  no 
law  involved  in  this  case  that  amounts 
to  anything"  is  erroneous  where  the 
questions  in  dispute  involve  both  law 
and  facts  and  the  court  has  previously 
given  instructions  on  the  law  since  the 

Vol.  xni 


950 


INSTRUCTIONS 


ship  or  injustice  of  an  existing  rule  of  law.^*  It  is  entirely  proper  to 
instruct  the  jury  that  they  must  receive  the  law  solely  from  the 
court,  and  be  governed  thereby,^^  except  possibly  in  some  jurisdictions 
where  the  jury  are  judges  of  both  law  and  faets,'^  and  such  instruc- 
tions should  be  given  on  request  therefor.^^  It  is  proper  to  tell  the 
jury  to  ignore  statements  in  a  law  book  read  in  their  presence  during 
the  argument,^*  and  to  caution  them  not  to  take  the  statements  of 
counsel  in  argument  as  being  the  law  of  the  case.'^    How  far  the  court 


effect   of  the  remark  is  practieally  to 
withdraw  the  law  from  the  jury. 

[a]  Proper  Instruction. — "It  is  the 
duty  of  the  jury  to  find,  and  determine 
the  facta  of  this  case  from  the  evi- 
dence, and,  having  done  so,  then  to  ap- 
ply to  such  facts  the  law  as  stated  in 
these  instructions."  North  Chicago  St. 
E.  Co.  V.  Wellner,  206  111.  272,  69  N. 
E.  6,  following  North  Chicago  St.  E. 
Co.  V.  Kaspers,  186  111.  246,  57  N.  E. 
849. 

[b]  Instruction  Held  Erroneous. 
West  Chicago,  etc.  E.  E.  Co.  v.  Shan- 
non, 106  111.  App.  120;  Chicago  B.  & 
Q.  E.  E.  Co.  V.  Greenfield,  53  111.  App. 
424. 

[c]  An  instructioa  "Take  into  con- 
sideration all  the  dealings  of  these 
parties;  all  the  evidence  one  way  and 
another;  the  arguments  of  counsel,  and 
everything  in  the  case"  is  "especially 
objectionable"  as  calling  attention  to 
other  things  than  the  law  and  evidence 
and  leaving  the  jury  to  be  the  judges 
of  the  law  as  well  as  the  facts  and 
"to  render  a  verdict  upon  their -ab- 
stract notions  of  what  is  right  between 
man  and  man."  Hyde  v.  Shank,  77 
Mich.  517,  43  N.  W.  890,  following  Eoby 
Lumber  Co.  v.  Gray,  73  Mich.  356,  41 
N.  W.  420. 

34.  Davis  v.  Hearst,  160  Cal.  143, 
196,  116  Pac.  530. 

35.  Xr.  S.— Mobile  &  Ohio  E.  Co.  v. 
Wilson,  76  Fed.  127,  22  C.  C.  A.  101.  Ga. 
Jackson  v.  Seaboard  Air  Line  Ey.,  140 
Ga.  277,  78  S.  E.  1059;  Council  v.  Teal, 
122  Ga.  61,  49  S.  E.  806.  Mo.— Huss  v. 
Heydt  Bakery  Co.,  210  Mo.  44,  108  S. 
W.  63.  Tenn. — Wade  v.  Ordway,  1  Baxt. 
229.  Tex.— Hart  v.  Menefee  (Tex.  Civ. 
App.),  45  S.  W.  854.  Vt.— Hyde  v. 
Town  of  Swanton,  72  Vt.  242,  47  Atl. 
790. 

[a]  "There  is  nothing  in  such  a 
charge  to  embarrass  a  conscientious 
juror."  Akridge  v.  Noble,  114  Ga.  949, 
41  S.  E.  78. 

[b]  Instruction  Held  Proper.— "The 
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instructions  given  to  the  jury  by  the 
court  must  be  accepted  by  them  as  the 
law  governing  this  ease.  The  jury  will 
not  be  justified  in  finding  a  verdict 
contrary  to  the  law  as  laid  down  in  the 
instructions  given  by  the  court  in  this 
case."  Chicago,  etc.  E.  Co.  V.  Bur- 
ridge,  211  III.  9,  71  N.  E.  838. 

[cj  "The  court  instructs  the  jury 
that  you  must  receive  the  law  as  I 
state  it  to  be,  notwithstanding  you  may 
firmly  believe  I  am  wrong,  and  that 
the  law  is  or  should  be  otherwise." 
This  is  a  correct  statement  of  the  law 
and  is  not  open  to  the  objection  that 
it  amounts  to  coercion.  State  v.  John- 
son, 34  S.  D.  601,  149  N.  W.  730. 

[d]  "You  have  taken  a  solemn  oath 
to  try  this  cause  according  40  the  law 
and  evidence  given  you  in  open  court, 
and  you  have  no  authority  to  consider 
or  be  controlled  by  anything  else  than 
given  you  as  law  by  the  court,  and  un- 
less your  verdict  accords  with  the  law 
as  given  you  by  the  court  you  are 
guilty  of  wilful  perjury.  It  makes  no 
difference  what  you  think  the  law  ought 
to  be,  you  have  no  authority  to  con- 
sider or  be  controlled  by  anything  else 
as  law  than  given  you  by  the  court." 
The  supreme  court  characterized  this 
as  "a  vigorous  statement  of  the  auty 
of  a  jury."  The  trial  court  may  have 
gone  further  than  was  necessary  but 
it  was  not  error.  State  v.  Miller,  53 
Iowa  154,  4  N.  W.  900. 

36.  See  infra,  XI. 

37.  Chicago,  etc.  E.  Co.  i;.  Burridge, 
211  111.  9,  71  N.  E.  838;  Illinois  Com- 
mercial Men's  Assn.  «.  Perrin,  139  111. 
App.  543.  See  Brun  v.  Chicago  City 
Ry.  Co.,  183  111.  App.  129. 

38.  Hyde  v.  Town  of  Swanton,  72  Vt. 
242,  47  Atl.  790. 

39.  la.— State  v.  Wilson,  124  Iowa 
264,  99  N.  W.  1060.  Ind. — ^Hinshaw  v. 
State,  147  Ind.  334,  47  N.  E.  157.  S.  0. 
State  V.  Jones,  29  S.  C.  201,  7  S.  E.  296. 

[a]  It  is  proper  to  caution  the  jury 
that  the  attorneys  on  either  side  are 
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may  by  instructions  limit  the  jury  in  their  consideration  of  the  argu- 
ment has  been  elsewhere  treated  in  this  work.*" 

D.  Cautioning  Against  Sympathy,  Peejudice,  or  Feae  op  Con- 
sequences.—  1.  Right  To  Give.  —  The  court  may  caution  the  jury 
not  to  be  affected  by  prejudice  or  sympathy  in  determining  the  ver- 
dict.*^ In  so  doing  it  is  not  improper  to  refer  to  the  nature  of  the 
offense  charged,*^  or  the  race  or  color  of  the  parties  or  witnesses,*' 


not  supposed  to  be  impartial  and  that 
their  statements  on  both  law  and  fact 
are  to  be  received  guardedly.  State  v. 
Jones,  29  S.  C.  201,  7  S.  E.  296. 

40.  See   2   Standard  Proc.   828. 

[a]  Proper  Forms  of  Caution,  Not 
To  Take  Attorney's  Statements  As  Evi- 
dence.— "  'You  are  not  to  take  as  true 
anything  that  the  attorneys  have  stated 
as  to  what  the  evidence  is  in  the  case.' 
.  .  .  'It  is  for  you  to  say  what  it  is. 
It  has  been  reported  to  you.  You  are 
the  judges  of  it,  and  you  are  to  use 
your  own  judgment  as  to  what  it  is, 
whether  the  attorneys  have  stated  it 
correctly  or  not.  If  they  have  not,  you 
are  to  disregard  it.  In  other  words, 
you  are  to  be  governed  by  the  testi- 
mony in  the  case,  not  by  what  counsel 
say  the  evidence  is.  That  applies  to 
counsel  on  both  sides.'  "  Dalm  v. 
Bryant  Paper  Co.,  157  Mich.  550,  122 
N.  W.  257.  See  North  Chicago  St.  E. 
Co.  V.  Wellner,  206  111.  272,  69  N.  B.  6. 

[b]  Instruction  Held  Improper  as 
Allowing  Jury  To  Consider  Argument 
of  Counsel. — Drexler  v.  Borough  of 
Braddoek,  237  Pa.  376,  86  Atl.  272. 

41.  Ala.— Lunsford  v.  Walker,  93 
Ala.  36,  8  So.  386.  CaJ.— People  v. 
Young,  65  Cal.  225,  3  Pae.  813;  People 
V.  Taylor,  4  Cal.  App.  31,  87  Pae.  215. 

Fla Day  v.  State,  54  Fla.  25,  44  So. 

715;  Cook  v.  State,  46  Fla.  20,  35  So. 
665.  HI. — ^Birmingham  F.  Ins.  Co.  v. 
Pulver,  126  111.  329,  18  N.  B.  804,  9  Am. 
St.  Rep.  598.  Ind. — ^Hinshaw  v.  State, 
147  Ind.  334,  47' N.  B.  157.  la.— State 
V.  Wilson,  124  la.  264,  99  N.  W.  1060. 
Mass. — Cobb  v.  Covenant  Mut.  Ben. 
Assn.,  153  Mass.  176,  26  N.  E.  230,  25 
Am.  St.  Rep.  619,  10  L.  E.  A.  666. 
Minn..r-Bingham  v.  Bernard,  36  Minn. 
114,  30  N.  W.  404.  Miss. — ^Wood  v. 
State,  64  Miss.  761,  2  So.  247.  Mo. 
Huss  V.  Heydt  Bakery  Co.,  210  Mo.  44, 
108  S.  W.  63;  State  v.  Tablott,  73  Mo. 
347.  Neb.— Smith  v.  State,  4  Neb.  277. 
See  also  'Copeland  v.  Omaha,  etc.  E. 
Co.,  151  N.  W.  947.  N.  Y.— Magee  v. 
City  of  Troy,  1  N.  Y.  Supp.  24,  af- 
firmed, 119   N.  Y.  640,  23   N.  ,B.  1148. 


N.  C— State  v.  McCarter,  98  N.  C.  637, 
4  S.  E.  553.  Pa.— Baehert  v.  Lehigh  Coal 
&  Nav.  Co.,  208  Pa.  362,  57  Atl.  765. 
S.  C— McDaniel  v.  Monroe,  63  S.  0. 
307,  41  S.  B.  456;  State  v.  Petsch,  43 
S.  C.  132,  20  S.  E.  993.  Wash.— Clo- 
herty  v.  Griffiths,  82  Wash.  634,  144 
Pae.  912;  Wheeler  v.  Hotel  Co.,  71 
Wash.  142,  127  Pae.  840;  McKay  v. 
Anderson  Steamboat  Co.,  51  Wash.  679, 
99  Pae.  1030. 

[a]  In  Citizens  St.  Ey.  Co.  ,■».  Dan, 
102  Tenn.  320,  52  S.  W.  177,  it  was  held 
no  error  to  tell  the  jury  in  effect  that 
it  was  natural  and  proper  for  them  to 
have  their  sympathies  aroused  in  be- 
half of  suffering,  where  that  statement 
is  immediately  followed  by  a  correct 
instruction  cautioning  them  against 
permitting  that  sympathy  to  influence 
their  verdict. 

[b]  In  Pelitier  v.  Chicago  St.  P., 
etc.  Ey.  Co.,  88  Wis.  521,  60  N.  W.  250, 
it  was  held  only  a  "timely  caution  in 
a  case  where  human  sympathy  would 
naturally  tend  to  lead  the  judgment 
astray"  to  tell  the  jury  that  if  de- 
fendant railroad's  servants  were  not 
chargeable  with  negligence  "it  would 
be  robbery  under  the  forms  of  law," 
to  compel  it  to  Respond  in  damages. 

[c]  Instructions  Held  Not  Error. 
"You  have  no  right  to  act  upon  your 
sympathies  without  any  proof;  but  if 
the  proof  happened  to  concur  with  your 
sympathies,  you  are  not  to  disregard 
the  proof  because  of  that  fact;  you  are 
to  be  governed  by  the  proof  in  the 
case."  Sheahan  v.  Barry,  27  Mich. 
217. 

42.  Error  cannot  be  predicated  upon 
the  mere  use  by  the  court  of  the  word 
"dastardly"  in  speaking  of_  the  of- 
fense, where  it  was  not  done  in  a  hos- 
tile or  unfriendly  manner  but  by  way 
of  cautioning  the  jury  not  to  be  preju- 
diced against  the  prisoner  by  the  nat- 
ure of  the  offense  chaiged.  State  v. 
McCarter,  98  N.  C.  637,  4  S.  E.  553. 

43.  Lunsford  v.  Walker,  93  Ala.  36, 
8  So.  386. 

[a]     Stating  as  a  mere  abstract  pro- 
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or  fheir  nationality,**  or  sex,*^  or  the  fact  that  the  accused  is  married 
or  single,*®  or  that  one  party  is  an  individual  and  the  other  a  cor- 
poration.*^ 

The  court  may  also  warn  the  jury  against  being  influenced  by 
extraneous  matters  which  have  occurred  during  the  trial  of  the 
cause,*'  and  against  being  influenced  in  any  way  by  the  effect  of  their 
verdict,*^  or  by  fear  of  what  the  punishment  might  be,^"  or  by  other 
liabilities  to  which  a  party  might  be  subjected.^^ 

2.  Duty  To  Give.  —  While  it  cannot  be  doubted  that  it  is  the  duty 
of  the  court  to  rebuke  any  attempt  at  exciting  prejudice,  by  giving 


position  of  law  that  the  jury  were  not 
to  test  the  credibility  of  witnesses  from 
their  race  or  color  is  not  a  charge  on 
the  facts  even  assuming  that  all  the 
witnesses  for  appellee  were  negroes. 
McDaniel  v.  Monroe,  63  S.  C.  307,  41 
S..  E.  456. 

44.  People  v.  Taylor,  4  Cal.  App.  31, 
87  Pac.  215. 

45.  An  instruction  was  held  not  er- 
roneous which  said:  "The  simple  fact 
that  the  plaintiff  is  a  young  woman  is 
no  reason  why  the  jury  should  be  taken 
off  their  feet,  lose  their  heads,  and  re- 
turn a  verdict  for  a  lady,  on  general 
principles.  I  do  not  think  you  will  do 
it,  and  don't  think  juries  of  this  coun- 
try are  made  up  of  that  class  of  men." 
Bingham  v.  Bernard,  36  Mann.  114,  30 
N.  W.  404. 

[a]  In  McKay  v.  Anderson  Steam- 
boat Co.,  51  Wash.  679,  99  Pac.  1030, 
the  appellant  assigned  error  in  certain 
imstructione  wherein  the  court  used 
the  term  'lady,'  in  referring  to  the 
respondent.  The  court  said:  "This  as- 
signment is  without  merit.  In  a  coun- 
try where  titles  of  nobility  are  un- 
known, where  every  woman  is  a  lady, 
in  vulgar  phrase,  a  jury  is  not  likely 
to  be  swept  from  its  feet  because,  for- 
sooth, the  court  in  its  charge  refers  to 
one  of  the  parties  litigant  as  a  lady. 
Such  an  appellation  would  not  even 
challenge  the  attention  of  the  average 
juror,  much  less  influence  his  sober 
judgment." 

46.  People  v.  Young,  65  Cal.  225,  3 
Pac.  813. 

47.  Mo. — ^Huss  V.  Heydt  Bakery  Co., 
210  Mo.  44,  108  S.  W.  63.  Pa»— Bachert 
V.  Lehigh  Goal  &  Nav.  Co.,  208  Pa.  362, 
57  Atl.  765;  Stevenson  «.  Bbervale  Coal 
Co.,  203  Pa.  316,  52  Atl.  201.  Tenn. 
N.  C.  E.  E.  V.  Smith,  11  Heisk.  455, 

48.  Thus  an  instruction  (1)  cau- 
tioning  the   jury   not   to   permit    any 
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passage  of  words  or  manifestation  of 
temper  between  court  and  counsel  to 
prejudice  them  in  any  manner  against 
the  accused,  while  not  necessary  is 
proper  as  a  means  of  curing  any  pos- 
sible error,  based  upon  remarks  made 
by  the  court  to  the  counsel  in  his  ef- 
fort to  protect  witnesses  and  control 
the  examination.  State  v.  Kent,  5  N. 
D.  516,  67  N.  W.  1052,  35  L.  E.  A.  518. 
(2)  See  also  City  of  (Juthrie  v.  Carey, 
15  Okla.  276,  81  Pac.  431,  where  it  was 
held  proper  for  the  court  to  admonish 
the  jury  that  they  must  not  consider 
remarks  made  by  the  judge  to  counsel 
and  that  such  had  relation  to  "a  mat- 
ter of  propriety  I  was  talking  about 
with  the  counsel  in  the  case." 

49.  See  Eay  v.  Patterson,  165  N.  C. 
512,  81  S.  E.  773. 

[a]  It  is  proper  to  caution  the  jury 
against  being  influenced  by  the  hard- 
ship attendant  upon  a  surety  should 
their  verdict  be  against  him  and  his 
co-defendant  for  whom  he  was  surety. 
Davis  V.  Kingsley,  13  Conn.  285. 
'  50.  Ga. — Brantley  v.  State,  87  Ga. 
149,  13  S.  E.  257.  la.— State  v.  Wil- 
son, 124  Iowa  264,  99  N.  W.  1060.  Wyo. 
Nicholson  v.  State,  18  Wyo.  298,  106 
Pac.  929. 

[a]  Instruction  Held  Proper.— "You 
are  not  to  be  frightened  from  your 
duty — from  rendering  a  fair  and  im- 
partial verdict — ^by  any  fear  of  what 
the  punishment  may  be.  With  that 
you  have  nothing  to  do;  it  follows  the 
crime,  and  not  the  verdict.  It  is  pro- 
nounced by  the  court,  and  not  by  the 
jury."    Coyle  v.  Com.,  100  Pa.  573. 

Instructing  jury  as  to  punishment 
see  supra,  VI,  L. 

51.  The  court  may  pl'operly  instruct 
the  jury,  in  a  prosecution  for  obtaining 
signatures  to  a  deed  by  false  pretenses, 
that  they  should  not  take  into  consid- 
eration any  civil  liability  to  which  de- 
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proper  cautioning  instructions,^^  it  is  equally  clear,  that  whether  the 
occasion  be  one  demanding  the  caution,  is  a  matter  which  must  be 
left  very  largely  to  the  discretion  of  the  trial  court.°^  It  has  been 
suggested  that  the  better  practice  is  to  give  the  instruction  whenever 
asked  because  it  cannot  possibly  be  harmful  or  give  advantage  to 
either  party  ;^*  and  the  circumstances  may  be  such  as  to  render  the 
giving  of  these  instructions  imperatively  necessary.'"  On  the  other 
hand  where  there  is  nothing  in  the  case  for  any  such  instruction  it  is 
not  error  to  refuse  the  request."® 


fendant  might  be  subject.  State  v. 
Leonard,  73  Or.  451,  144  Pac.  113,  681. 

52.  "It  is  the  duty  of  the  trial  court 
to  keep  the  scales  of  justice  evenly 
balanced,  and  to  rebuke  any  attempt 
to  carry  a  case  before  a  jury  by  excit- 
ing class  prejudices,  or  invoking  dis- 
tinctions of  race,  religion,  politics,  or 
otherwise,  between  the  litigating  part- 
ies.'' Blizzard  v.  Applegate,  77  Ind. 
516,  526. 

53.  Ala. — Snedecor  v.  Pope,  143  Ala. 

275,  39  So.  318.  Ark.— St.  Louis,  I.  M. 
&  S.  Ey.  Co.  V.  Lyman,  57  Ark.  512,  22 
S.  W.  170.  Kan.— Central  Branch  U.  P. 
E.  Co.  V.  Andrews,  41  Kan.  370,  21  Pac. 

276.  Mo.— State  v.  Talbott,  73  Mo. 
347.  N.  Y.— Magee  v.  City  of  Troy,  1 
N.  Y.  Supp.  24,  aprmed,  119  N.  Y.  640, 
23  N.  E.  1148.  Ore.— State  v.  Barton, 
70  Ore.  470,  142  Pac.  348;  State  v.  Me- 
gorden,  49   Ore.   259,  88   Pac.   306. 

[a]  The  trial  judge  "is  in  a  posi- 
tion to  observe  and  know  whether  the 
situation  is  such  as  to  render  such  cau- 
tionary instructions  necessary  to  a  due 
administration  of  justice,  and  if  in  his 
opinion  they  are  not,  his  refusal  to  give 
them  cannot  ordinarily  be  assigned  for 
error."  Birmingham  F.  Ins.  Co.  v. 
Pulver,  126  111.  329,  18  N.  E.  804,  9 
Am.  St.  Eep.  598.  Compare  Jones  & 
Adams  Co.  v.  George,  227  111.  64,  81  N. 
B.  4. 

[b]  But  having  been  given  by  the 
court  on  its  own  motion,  it  will  be  pre- 
sumed that  the  occasion  warranted  Buch 
instruction.  Blizzard  v.  Applegate,  77 
Ind.  516,  526. 

54.  Doyle  v.  Dobson,  74  Mich.  562, 
42  N.  W.  137.  Compare  State  v.  Tal- 
bott, 73  Mo.  347;  See  also  State  v.  Wil- 
son, 124  Iowa  264,  99  N.  W.  1060. 

55.  Fla.— Cook  v.  State,  46  Fla.  20, 
35  So.  665]  Ore. — State  v.  Barton,  70 
Ore.  470,  142  Pac.  348,  a  reversal  was 
held  in  a  rape  case,  where  public  feel- 
ing had  run  high,  and  a  memorial  had 
been  presented  urging  the  prosecution 


to  make  the  case  ' '  the  basis  of  a  whole- 
some example."  Following  State  v. 
Megorden,  49  Ore.  259,  88  Pac.  306. 
Wash.— See  Wheeler  v.  Hotel  Co.,  71 
Wash.  142,  127  Pae.  840,  Ann.  Cas. 
19140,  576. 

[a]  Where  the  statute  (1)  requires 
the  jury  to  fix  an  indeterminate  sen- 
tence, an  instruction  which  permits 
them  to  set  a  definite  term  is  prejudi- 
cial error.  Adams  v.  Com.,  164  Ky.  148, 
175' S.  W.  10;  Day  v.  Com.,  162  Ky.  767, 
173  S.  W.  136:  Biggs  v.  Com.,  162  Ky. 
103,  172  S.  W.  117.  (2)  So  in  Bachert 
V.  Lehigh  Coal  &  Nav.  Co.,  208  Pa.  362, 
57  Atl.  765,  it  was  said  not  only  to  be 
the  right,  but  in  view  of  "passions 
and  prejudices  which  grew  out  of  the 
labor  troubles"  in  the  region  and 
"which  existed  at  the  time  of  the 
trial,"  it  may  have  been  the  court's 
duty  to  give  the  cautionary  instruction. 
Following  Stevenson  v.  Ebervale  'Coal 
Co.,  203  Pa.  316,  52  Atl.  201. 

56,  Cal.— People  v.  Yun  Kee,  8  Cal. 
App.  82,  96  Pac.  95  (not  necessary  to. 
warn  the  jury  against  being  influenced 
by  "popular  feeling"  where  there  is 
nothing  in  the  case  to  suggest  that 
"popular  feeling"  has  been  aroused). 
Kan. — Central  Branch  TJ.  P.  E.  Co.  v. 
Andrews,  41  Kan.  370,  21  Pac.  276. 
Neb. — Copeland  v.  Omaha,  etc.  E.  Co., 
151  N.  W.  947.  Wash.— Cloherty  v. 
Griffiths,  82  Wash.  634,  144  Pac._  912,  a 
juror  will  not  be  unmindful  of  his  oath. 

[a]  "Such  an  instruction  is  only 
proper  under  exceptional  circumstances 
after  the  jury  have  shown  undue  re- 
gard for  or  interest  in  a  party  litigant 
and  have  evinced  in  some  way  a  disre- 
gard of  their  sworn  duty."  Johnson 
V.  St.  Louis,  etc.  Ey.  Co.,  173  Mo.  307, 
73  S.  W.  173.  See  also  Copeland  v. 
Omaha  etc.  E.  Co.  (Neb.),  151  N.  W. 
947. 

■  [b]  In  Parker  v.  Otis,  130  Cal.  322, 
62  Pae.  571,  927,  92  Am.  St.  Eep.  56, 
it   was    held   that    there    could    be    no 
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VIII.  GIVING  THE  INSTRUCTIONS.^  —  A.  Time  for.''  — 1. 
As  Fixed  by  Statute.  —  The  statutes  providing  the  order  to  be  ob- 
served at  the  trial  usually  state  when  the  court  shall  charge  the  jury, 
and  the  giving  of  instructions  prior  to  this  time  has  been  held  to  be 
erroneous.^ 

The  instructions  are  given  prior  to  the  argument  in  some  juris- 
dictions,* but  notwithstanding  a  statute  so  providing  the  court  may 
qualify  statements  made  by  counsel  during  the  argument,^  provided 
he  does  not  go  beyond  the  necessities  of  the  ease.^  Such  statutes  have 
been  called  mandatory,'  but  giving  the  instructions  after  argument 
may  be  harmless  error.^     In  other  jurisdictions  the  charge  is  given 


harmful  erro*  in  refusing  to  tell  the 
jury  that  plaintiff  "is  entitled  to  no 
sympathy  from  you,"  especially  where 
the  court  did  say:  "There  are  no 
equities  between  these  parties  and  their 
rights  are  to  be  determined  by  the 
strict  rules  of  law." 

1.  SubsecLnent  withdrawal  or  correc- 
tion, see  infra,  IX. 

Additional  Instructions. — See  infra, 
X. 

2.  Time  for  Req.nesting. — See  supra, 
III,  B. 

3.  Murphy  v.  State  (Tex.  Grim.),  57 
S.  W.  967, 

4.  Kan. — Kellogg  v.  Lewis,  28  Kan. 
535.  Okla.— Comp.  Laws,  1909,  §§5794, 
6823.  Tex.— Act,  1913,  p.  113  (Vernon 
Sayles'  Ann.  Civ.  St.,  1914,  arts.  1970, 
1971.  See  International  &  G.  N.  Ey. 
■Co.  V.  Parke  (Tex.  Civ.  App.),  169  S. 
W.  397.  Wash. — Purcell  v.  Warburton, 
70  Wash.  129,,  126  Pac.  89. 

5.  Kellogg  V.  Lewis,  28  Kan.  535; 
Wood  V.  State,  64  Miss.  761,  2  So.  247. 

[a]  Oklahoma. — (1)  The  statute  by 
its  own  terms  provides  for  settling  the 
instructions  and  their  reading  to  the 
jury  before  the  argument.  See  Comp. 
Laws,  1909,  §§5794,  6823.  In  criminal 
cases  the  court  may  instruct  further 
after  argument  if  he  "be  of  the  opin- 
ion that  the  jury  might  be  misled."  (2) 
In  Rhea  v.  Territory,  3  Okla.  Crim.  230, 
105  Pac.  314,  under  a  former  statute  not 
containing  that  express  provision  it  was 
held  that  the  court  had  that  power  sub- 
ject to  reversal  for  abuse  of  discretion 
only,  and  the  court  says:  "Under  some 
conditions  it  might  be  proper  to  give 
counsel  for  the  defendant  an  opportun- 
ity to  be  heard  as  to  the  application  of 
such  instructions  to  the  evidence  in  tlie 
case  when  given  after  they  had  con- 
eluded  their  argument." 
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Withdrawal  or  correction  after  argu- 
ment, see  infra,  IX,  A. 

6.  Foster  v.  Turner,  31  Kan.  58,  1 
Pac.  145. 

7.  International,  etc.  Co.  v.  Parke 
(Tex.  Civ.  App.),  169  S.  W.  397,  con- 
struing Act,  1913,  p.  113  (Vernon 
Sayles'  Ann.  Civ.  St.,  1914,  arts.  1970, 
1971);  Purcell  v.  Warburton,  70  Wash. 
129,  126  Pac.  89. 

8.  Cluskey  v.  City  of  St.  Louis,  50 
Mo.  89,  where  the  effect  of  the  instruc- 
tion was  to  withdraw  a  contract  from 
the  jury's  consideration  which  must 
have  been  to  the  complaining  party's 


[a]  "Appellant  does  not  complain 
of  the  charge  given,  nor  that  any 
charge  was  improperly  refused.  .  .  . 
If  it  be  contended  that  by  reading  the 
charge  before  the  argument  counsel  is 
better  prepared  to  present  his  case  to 
the  jury,  the  answer  in  the  instant 
case  is  that  no  argument  that  could 
have  been  presented  ought  to  have  in- 
duced the  jury  to  render  a  judgment 
more  favorable  to  appellant  than  that 
which  was  rendered."  International, 
etc.  Co.  V.  Parke  (Tex.  Civ.  App.),  169 
S.  W.  397. 

[b]  The  trial  court  having  given  a 
written  instruction  after  the  close  of 
the  arguments,  the  supreme  court  says 
that  was  "in  plain  contravention  of 
the  statute ' '  requiring  such  to  be  given 
before  argument.  ' '  The  practice  is  not 
to  be  commended,  unless  counsel  are 
given  further  opportunity  to  argue  the 
case  in  the  light  of  the  additional 
charge."  But  the  instruction  being  on 
a  mere  abstract  proposition  of  law  and 
correct  the  error  was  without  preju- 
dice. Puicell  V.  Warburton,  70  Wash. 
129,  126  Pac.  89. 
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after  the  argument,^  and  it  has  been  said  that  a  statute  so  providing 
is  mandatory.'^'' 

2.  Adjournment  To  Prepare.  —  Under  the  inherent  power  of  the 
court  to  adjourn  its  sitting  from  day  to  day,  it  may  adjourn  to  pre- 
pare instructions.^^ 

3.  Giving  Counsel  Opportunity  To  Object.  —  It  has  been  held  that 
the  court  must  give  counsel  an  opportunity  to  look  over  the  instruc- 
tions before  the  same  are  presented,  for  the  purpose  of  taking  excep- 
tions thereto.^^  Counsel's  right  to  argue  thereon  has  been  already 
treated.^^ 

B.  Manner  oe  Mode  of  Giving  Instructions."  —  1.  General 
Principles.  —  Instructions  should  be  read^^  by  the  judge  himself,^* 
and  a  failure  to  follow  a  statute  to  this  effect  has  been  held  to  be 
reversible  error,^'^  unless  the  court's  action  was  not  objected  to  until 
after  verdict.'^ 

It  has  been  held  unnecessary  for  the  eourt  to  read  the  instructions 
to  the  jury  himself,  if  he  makes  it  entirely  clear  that  he  is  adopting 
as  his  own,  the  language  used  by  another. ^^    Nor  need  the  judge  use 


9.  See  the  statutes  generally  and 
Cleveland,  etc.  E.  Co.  v.  Hawkins,  64 
Ohio  St.  391,  60  N.  E.  558;  Purdon's 
Dig.  (Pa.),  p.  3357;  Walton  v.  Hinnau, 
146  Pa.  396,  23  Atl.  342. 

10.  Cleveland,  etc.  Elect.  E.  Co.  v. 
Hawkins,  64  Ohio  St.  391,  60  N.  E.  558, 
following  Village  of  Mouroeville  v. 
Boot,  54  Ohio  St.  523,  44  N.  E.  237. 

11.  Head  v.  Bridges,  67  Ga.  227. 

12.  "Any  fair  judge  should,  and 
doubtless  would,  give  reasonable  time 
in  which  counsel  can.  look  over  and  note 
exceptions  given  before  they  are  read 
to  the  jury.  A  refusal  to  do  this  would 
render  the  trial  unfair,  which  would  be 
in  violation  of  the  Constitution." 
Buck  V.  Territory,  1  Okla.  Crim.  517,  98 
Pac.  1017. 

13.  See  supra,  III,  D,  2. 

14.  Compare  supra,  III,  E. 
Permitting  jury  to  take  instractlons 

■with  them,  see  the  title  "Juries  and 
Jurors." 

15.  Alabama  Great  Southern  E.  Co. 
V.  Arnold,  80  Ala.  600,  2  So.  337. 

Necessity  of  Giving  in  Open.  Court. 
See  infra,  X,  E,  1. 

16.  Gra. — Leaptrot  v.  Eobertson,  44 
Ga.  46.  See  also  Georgia  E.  &  B.  Co. 
V.  Elowers,  108  Ga.  795,  33  S.  E.  874; 
Gbw  V.  Charlotte,  etc.,  E.  Co.,  68  Ga. 
54.  la. — See  Talty  v.  Lusk,  4  Iowa  469. 
Mich.— O 'Dell  v.  Goff,  153  Mich.  643, 
117  N.  W.  59.  N©b.— Comp.  St.,  1911, 
§2747;  Veneman  v.  |iIcCurtain,  33  Neb. 
643,  50  N.  W.  955  (must  be  tead  and 


not  merely  handed  to  the  jury);  Mc- 
Duffie  V.  Bentley,  27  Neb.  380,  43  N. 
W.  123.  Tenn.— State  v.  Missio,  105 
Tenn.  218,  58  S.  W.  216. 

17.  McDuffle  V.  Bentley,  27  Neb.  380, 
43  N.  W.  123. 

18.  Talty  v.  Lusk,  4  Iowa  469.  See 
also  O'Dell  v.  OtoS,  153  Mich.  643,  117 
N.  W.  59. 

19.  Counsel  read  a,  decision  clearly 
and  distinctly  to  the  jury  and  the 
judge  said:  "I  charge  you  that  the 
decision  just  read  is  law."  This  was 
sufficient.  Dillon  v.  MeEae,  40  Ga.  107. 
But  see  Leaptrot  v.  Eobertson,  44  Ga. 
46,  where  it  was  held  not  proper  for 
th«  court  to  merely  hold  up  the  paper 
containing  a  Request  and  say,  "Gentle- 
men, I  give  you  all  these  in  charge  as 
requested." 

[a]  Tennessee. — (1)  In  a  civil  case 
where  counsel  read  the  request  in  the 
presence  of  the  jury  and  asked  that  it 
be  given,  it  was  not  error  for  the  court 
to  merely  say,  "That  instruction  can 
go  to  the  jury  as  part  of  the  charge" 
or  words  of  similar  import.  East  Ten- 
nessee, etc.,  B.  Co.  V.  Pain,  12  Lea 
(Tenn.)  35.  (2)  But  in  a  felony  case 
under  a  statute  expressly  providing 
"the  judge  shall  reduce  his  decision 
on  the  proposition  or  propositions,  to 
writing,  and  also  read  the  same  to  the 
jury  without  one  word  of  oral  com- 
ment" it  was  held  reversible  error 
when  the  attorney  general  prepared  a 
written  amendment  to  the  charge  which 
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any  formal  mode  of  submitting  instructions.^"  But  the  practice  of 
merely  referring  to  and  adopting  without  repeating  the  requests  or 
argument  of  counsel,^^  or  permitting  counsel  to  read  the  instructions^^ 
has  been  condemned. 

The  judge  need  not  address  himself  to  each  of  the  jurors  as  an 
individual,  but  it  is  sufficient  if  he  addresses  them  collectively.^'' 

It  is  not  necessary  for  the  court  to  state  his  reasons  for  giving 
either  a  general  or  a  peremptory  charge.^* 

2.  Remarks  of  Judge  as  AflFecting.^^  —  The  court  should  not  by  his 
remarks  give  the  jury  reason  to  give  less  effect  to  the  instructions  than 
they  oiight.^*    Thus  it  is  erroneous  for  the  court  to  allude  to  the  ease 


he  read  in  the  jury's  presence  and 
which  was  not  actually  read  by  the 
court.  State  v.  Missio,  105  Tenn.  218, 
58  S.  W.  216. 

20.  Teaga,!!  v.  Cureton,  19  Ga.  404; 
Long  V.  State,  12  Ga.  293. 

[a]  A  request  having  been  clearly 
presented  in  a  manner  which  could  not 
possibly  have  misled  the  jury  as  to  the 
court's  intent  to  give  as  read,  there 
was  no  error  in  his  merely  failing  to 
state  ' '  And  I  so  charge  you. ' '  State  v. 
Stewart,  26  S.  C.  125,  1  S.  B.  468. 

21.  The  trial  court  said  that  partic- 
ular counsel  named  "has  so  ably  laid 
down  the  law  of  expectancy  and  the 
rules  that  might  govern  you  in  the 
event  you  were  to  find  for  the  plaintiff 
on  that  I  do  not  deem  it  necessary  to 
undertake  to  describe  it  further."  The 
Supreme  Court  unanimously  held  this 
to  be  highly  improper  but  by  a  divided 
court  lefused  to  reverse  on  -the  ground 
that  no  prejudice  resulted.  The  prac- 
tice is  declared  objectionable,  on  sev- 
eral grounds.  It  gives  undue  promi- 
nence to  particular  argument  of  coun- 
sel. Pa,rties  are  entitled  to  have  in- 
structions "from  the  lips  of  the  pre- 
siding judge."  Words  of  counsel  do  not 
carry  the  same  weight.  Opposing  coun- 
sel do  not  give  such  close  attention 
thereto.  The  custom  is  not  to  take 
down  arguments  verbatim,  hence  the 
difficulty  of  getting  a,  record  for  re- 
view. Eepublie  Iron,  etc.  Co.  v.  Passa- 
fume,  181   Ala.  463,  61  So.  327. 

[a]  A  magistrate  presiding  over  a 
jury  trial  ought  himself  to  state  his 
charge.  "It  is  incompatible  with  the 
orderly  and  efficient  conduct  of  jury 
trials  for  this  vitally  important  func- 
tion of  the  judicial  office  to  be  per- 
formed by  a  running  commentary  upon 
requests  read  by  an  advocate  in  the 

Vol.  zin 


cause."  Maxwell  v.  Massachusetts  Title 
Ins.  Co.,  206  Mass.  197,  92  N.  E.  42. 

22.  O'Dell  V.  Goff,  153  Mich.  643, 
117  N.  W.  59. 

23.  State  v.  Eobinson,  12  Wash. 
491,  41  Pac.  884. 

24.  Stang  v.  Kadlec,  163  111.  App. 
298. 

Stating  reasons  for  giving  or  refus- 
ing a  request,  see  supra,  III,  D,  5. 

Indorsing  reasons  on  instruction,  see 
supra,  V,  C. 

25..  Language  of  judge  generally,  see 
supra,  VI,  P. 

26.  Territory  v.  Kawano,  20  Haw. 
469,  Ann.  Oas.  1913B,  258;  Horton  v. 
Williams,  21  Minn.  187. 

[«a]  It  was  held  to  be  erroneous  as 
tending  to  give  the  jury  to  understand 
that  the  instructions  given  on  behalf 
of  defendant  were  not  entitled  to  full 
consideration  where  the  court  said: 
"The  plaintiffs  have  asked  no  instruc- 
tions, and  of  those  asked  by  the  de- 
fendant, what  I  have  thought  to  be  cor- 
rect and  have  read  to  you  by  no  means 
cover  the  case  which  you  have  to  de- 
cide. I  do  not  think  I  ought  to  let 
the  case  go  in  the  loose  way."  Watson 
V.  Union  Iron,  etc.  'Co.,  15  HI.  App.  509. 

[b]  So  a  judgment  was  reversed 
where  the  trial  court  in.  submitting 
questions  said:  "I  want  the  jury  to 
understand  that  these  questions  are  got 
up  to  befuddle  and  mislead  the  jury  so 
that  there  will  be  error  in  the  trial  of 
this  case,  so  that  the  verdict  may  be 
set  aside."  Cone  ■».  Citizens  Bank,  4 
Kan.  App.  470,  46  Pac.  414. 

[c]  The  court  should  not  in  submit- 
ting instructions  tell  the  jury  to  "use 
them  as  far  as  the  same  are  practicable 
in  arriving  at  a  verdict."  This  leaves 
it  to  the  jury  to  -determine  which  are 
and  which  are  not  good  law.    Duthie 
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as  being  "very  thin,"^'  or  to  show  unwillingness  to  give  requested 
instructions  if  they  are  correct,^*  or  to  give  his  opinion  as  to  the  justice 
of  the  law  laid  down  in  his  eharge.^^  Of  course  the  court  must  not 
make  misleading  remarks,""  nor  leave  the  matter  in  such  a  state  that 
the  jury  cannot  tell  what  instructions  have  been  given  and  what 
refused."^ 

An  instruction  otherwise  correct  is  not  prejudicially  harmful  to 
defendant  because  it  is  addressed  in  part  to  the  spectators  as  well  as 
to  the  jury."^ 

3.  Stating  at  Whose  Instance  Given.  —  a.  Necessity  of.  —  Instruc- 
tions need  not  be  given  specifically  as  requested  instructions.'^ 

b.  Propriety  of.  —  The  better  practice  is  not  to  state  at  whose  in- 
stance instructions  were  given,"*  nor  who  requested  their  reduction 


V.  Town  of  Washburn,  87  Wis.  231,  58 
N.  W.  380. 

[d]  But  a  mere  suggestion  by  the 
court  that  he  has  some  hesitancy  about 
the  instructions  being  the  law  coupled 
with  a  statement  that  if  not  they  will 
be  corrected  and  that  the  jury  are  to 
take  them  as  given  as  the  law  is  not 
prejudicial  error.  Evans  v.  Foss,  49 
N.  H.  490. 

[e]  It  is  not  error  for  the  court  to 
say  of  requested'  written  instructions 
that  they  were  the  law  but  not  more 
so  than  when  given  in  the  general 
charge.    Boberts  v.  Neal,  62  Ga.  163. 

27.  Sieling  v.  Clark,  18  Misc.  464, 
41  N.  Y.  Supp.  982.  See  the  title 
"Province  of  Judge  and  Jury." 

28.  See  State  v.  Hopkins,  33  La. 
Ann.  34;  State  v.  Swayze,  30  La.  Ann. 
1323. 

29.  "The  views  of  the  trial  judge 
as  to  the  justness  of  the  law  to  be  ap- 
plied .  .  .  may  have  some  influence 
with  the  jury  in  determining  the  weight 
they  will  give  to  the  testimony  tending 
to  establish  the  facts  necessary  to  be 
found  to  make  the  law  applicable,  and 
for  that  reason,  if  no  other,  had  betiter 
be  omitted."  Stebbins  v.  Keene  Tp.,  55 
Mich.  552,  22  N.  W.  37. 

30.  Biehler  v.  Coonee,  9  Mo.  347. 

31.  Horton  v.  Williams,  21  Minn. 
187.    See  supra,  III,  D,  3. 

[a]  The  judge's  statement,  "Coun- 
sel have  handed  me  some  requests  as 
stating  propositions  of  law  by  which 
you  should  be  guided  in  determining 
your  verdict,"  followed  by  the  instruc- 
tions embodied  in  the  request,  must 
have  been  understood  by  the  jury  as 
giving  the  request.  Noble  v.  Bessemer, 
ete.  Co.,  127  Mich.  103,  86  N.  W.  520, 
89  Am.  St.  Eep,  461,  54  L.  E.  A.  456. 


32.  So  held  in  Bailey  v.  State,  70 
Ga.  617,  where  in  a  homicide  case  the 
court  said  in  effect  that  he  thought  it 
proper  to  say  not  only  to  the  jury  but 
to  "the  people  out  there"  (meaning 
thereby  the  spectators)  that  "nothing 
a  man  could  be  called  would  authorize 
him  to  take  life."  It  was  objected 
that  this  unduly  emphasized  that  part 
of  the  charge. 

33.  Barkman  v.  State,  13  Ark.  705; 
Anderson  v.  City  of  Bath,  42  Me.  346. 

[a]  It  need  not  be  "in  immediate 
response ' '  to  the  request.  Long  v.  State, 
12  Ga.  293. 

[b]  An  independent  proposition  sub- 
mitted by  defendant  being  good  law  is 
not  made  bad  by  being  coupled  with  a 
prayer  of  plaintiff's  which  was  granted. 
Kobertson  v.  Parks,  76  Md.  118,  24  Atl. 
411. 

34.  Stevenson  v.  Chicago,  etc.  E.  Co., 
94  Iowa  719,  61  N.  W.  964;  Gutzman  v. 
Clancy,  114  Wis.  589,  90  N.  W.  1081, 
58  L.  E.  A.  744. 

[a]  It  affords  an  additional  reason 
for  refusing  a  request  to  charge  that  its 
tendency  is  to  draw  a  distinction  be- 
tween instructions  given  by  request  and 
those  given  by  the  court  on  its  own 
motion.  Martin  v.  State,  104  Ala.  71, 
16  So.  82. 

[b]  "So  far  as  the  jury  is  con- 
cerned, the  instructions  are  the  instruc- 
tions of  the  court,  given  as  the  court's 
view  of  the  law,  and  the  jury  should 
not  be  informed  at  whose  request  they 
are  given.  This  court  long  since  con- 
demned the  practice  which  once  pre- 
vailed of  writing  the  words  'plaintiff's' 
and  'defendant's'  on  the  instructions 
requested  by  the  respective  parties. 
(Aneals  v.  People,  134  111.  401.)  The 
statement  made  by  counsel  for  appel- 
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to  writing,^"  but  failure  to  observe  these  rules  is  not  necessarily 
fatal,^°  and  there  is  no  objection  to  stating  that  requested  instructions 
are  entitled  to  the  same  force  and  effect  as  instructions  given  by  the 
court  on  its  own  motion.'^ 

4.    Manner  and  Emphasis  of  Judge.  —  Generally  the  courts  have 
held  that  the  manner,  emphasis,  or  tone  of  voice  of  the  trial  court  in 


lee  in  this  case  conveyed  to  the  jury 
precisely  the  information  which  this 
court  intended  to  prevent  when  it 
disapproved  the  practice  of  so  mark- 
ing instructions.  Where  the  jury  are 
advised  that  certain  instructions  are 
given  at  the  request  of  one  of  the 
parties  there  is  danger  that  they  will 
look  upon  such  instructions  as  in  the 
nature  of  an  argument  in  favor  of  the 
party  requesting  them  instead  of  an 
impartial  statement  of  the  law."  Indi- 
ana I.  &  I.  E.  Co.  i).  Otstot,  212  111.  429, 
439,  72  N.  E.  387.  Compare  Coulter  v. 
Illinois  Cent.  E.  Co.,  264  111.  414,  106 
N.  B..  258. 

35.  Head  v.  Bridges,  67  Ga.  227. 
See  also  Wilson  &  Bro.  v.  White,  71  Ga. 
506,  51  Am.  Dec.  269;  Thornton-Thomas 
Merc.  Co.  v.  Bretherton,  32  Mont.  80, 
SO  Pae.  10;  State  v.  Martin,  29  Mont. 
273,  74  Pae.  725;  State  v.  McDonald,  27 
Mont.  230,  70  Pae.  724. 

36.  Stevenson  v.  Chicago,  etc.  E.  Co., 
94  Iowa  719,  61  N.  W.  964;  Gutzman 
V.  Clancy,  114  Wis.  589,  90  N.  W.  1081, 
58  L.  E.  A.  744,  "The  characterization 
of  instructions  as  requested  by  the  one 
party  or  the  other,  or  the  failure  to  so 
characterize  them,  we  are  not  inclined 
to  hold  ordinarily  to  'be  reversible  er- 
ror." See  also  Little  Eock  Traction  & 
E.  Co.  V.  Morrison,  69  Ark.  289,  62  S. 
W.  1045. 

[a]  In  Anthony  v.  Seed,  146  Ala. 
193,  40  So.  577,  it  was  held  to  be  of 
no  consequence  that  charges  were  writ- 
ten upon  the  letterhead  of  one  of  the 
attorneys  in  the  case.  The  matter  was 
not  affirmatively  brought  to  the  atten- 
tion of  either  court  or  jury. 

[b]  "The  jurors  must  have  known 
that  when  adopted  the  instructions  be- 
came those  of  the  court  without  regard 
to  authorship."  Wilmarth  v.  Pacific 
Mut.  Life  Ins.  Co.,  168  Cal.  536,  143 
Pae.  780,  Ann.  Cas.  1915B,  1120. 

[c]  At  the  head  of  the  first  sheet 
of  instructions  appeared  the  words 
"charge  of  the  court."  Subsequent  in- 
structions were  headed  "requested  by 
defendant  and  given,"  the  word  "giv- 
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en"  being  added  by  the  judge.  The 
jury  could  not  have  been  misled  into  at- 
taching greater  importance  to  some  of 
these  instructions  than  to  others.  Peo- 
ple V.  Tisher,  16  Cal.  App.  271,  116  Pae. 
688. 

[d]  Assuming  that  it  was  error  to 
tell  who  requested  putting  the  instruc- 
tions in  writing,  it  must  affirmatively 
appear,  in  order  to  warrant  reversal, 
that  the  complaining  party  was  preju- 
diced. Wilson  &  Bro.  v.  White,  71  Ga. 
506,  51  Am.  Dec.  269. 

[e]  The  words  "of  its  own  motion" 
the  court  instructs  the  jury,  while  un- 
necessary, are  not  objectionable  as  giv- 
ing additional  weight  to  the  instruc- 
tion. They  "neither  add  to  nor  detract 
from  the  force  and  effect."  Coulter  v. 
111.  Cent.  Ey.  Co.,  264  111.  414,  106  N. 
E.  258. 

[f  ]  In  Montana  it  has  been  held  not 
reversible  error  but  not  a  good  practice 
to  hand  the  written  instructions  to  the 
jury  with  the  signature  of  counsel  at- 
tached thereto.  See  Thornton-Thomas 
Mere.  Co.  v.  Bretherton,  32  Mont.  80, 
80  Pae.  10;  State  v.  Martin,  29  Mont. 
273,  74  Pae.  725;  State  v.  McDonald,  27 
Mont.  230,  70  Pae.  724. 

[g]  Under  a  statute  providing  that 
"upon  each  charge  presented  and  given 
or  refused  the  court  must  endorse  or 
sign  its  decision,"  the  court  properly 
indorsed,  "Given  at  request  of  defend- 
ant." Wells  V.  Territory,  14  Okla.  436, 
78  Pae.  124. 

[h]  A  statement  by  the  judge  "this 
charge  is  tendered  by  plaintiff  as  the 
general  charge  of  the  court,  and  is 
given  to  the  jury  as  such ' '  is  not  a  vio- 
lation of  the  rule  prohibiting  the  giv- 
ing of  undue  prominence  to  the  claims 
of  either  party.  Texas  Lumber  Mfg. 
Co.  V.  Prince  (Tex.  Civ.  App.),  154  S. 
W.  231. 

37.  The  instruction  was  in  this  form: 
"Instructions  asked  and  given  by  the 
court  upon  the  motion  of  the  state,  or 
upon  the  motion  or  request  of  the  de- 
fendant, should  have  the  same  weight 
with  the  jury,  and  the  jury  should  be 
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giving  or  reading  his  charge  cannot  be  alleged  as  error.''  Since  the 
principal  ground  upon  which  this  rule  has  been  based  is  the  impossi- 
bility of  showing  the  alleged  misconduct  or  its  effect  by  the  reeord,^^ 
some  decisions  suggest  that  if  it  could  be  made  to  clearly  appear  that 
the  jury  was  led  to  take  a  prejudicial  view  by  reason  of  the  judge's 
manner  or  tone,  a  reversal  would  result.*" 


guided  thereby  just  the  same  as  if 
given  by  the  court."  Dixon  V.  State, 
46  Neb.  298,  64  N.  W.  961. 

38.  Rountree  v.  Gurr,  68  6a.  292; 
Anderson  v.  Tribble,  66  Ga.  584;  Hor- 
ton  V.  Chevington  etc.  Co.,  2  Penny. 
(Pa.)  1,  49. 

[a]  The  contention  being  that  the 
trial  judge  committed  error  in  his  man- 
ner of  instructing  because  he  "percept- 
ibly lowered  his  tone  of  voice"  when 
giving  instructions  that  might  be 
deemed  favorable  to  appellant  and  read 
those  favorable  to  appellee  "more  im- 
pressively and  effectively"  the  supreme 
court  suggested  that  its  burdens  "will 
be  greatly  multiplied,  if  not  magnified, 
if  it  must  assume  the  responsibility  of 
controlling  the  elocutionary  taste  and 
judgment  of  the  trial  courts."  It  is 
also  impossible  to  tell  whether  lowering 
the  voice  was  harmful  or  helpful  to 
defendant.  Also  the  presumption  is 
that  the  court  acted  fairly.  The  con- 
clusion was  that  the  complaint  was 
without  merit  and  the  criticism  not  jus- 
tified. Hickey  v.  Webster  County,  148 
Iowa  337,  127  N.  W.  658. 

[b]  "The  tone  of  voice  of  a  pre- 
siding justice  is  not  subject  to  excep- 
tion, unless  some  error  of  law  is  com- 
mitted." Todd  V.  Boston  Elev.  E.  Co., 
208  Mass.  505,  94  N.  E.  683,  Ann.  Cas. 
1912A,  1005. 

[c]  Where  it  was  claimed  that  the 
judge  presented  one  theory  "in  most 
forcible  language,"  the  appellate  court 
says:  "We  cannot  concern  ourselves 
with  the  manner  of  the  court  in  instruc- 
ting ;the  jury,  only  so  far  as  we  can 
measure  it  by  the  language  employed." 
Gibbs  V.  Johnson,  63  Mich.  671,  30  N. 
W.  343.  See  also  Merchants  Bank  v. 
Ortmann,  48  Mich.  419,  12  N.  W.  636. 

[d]  An  exception  will  not  be  sus- 
tained that  the  charge  was  "vehement- 
ly and  eloquently  expressed"  where 
there  is  nothing  in  the  record  to  in- 
dicate that  the  jury  were  misled.  Page 
V.  Town  of  Sumpter,  53  Wis.  652,  11  N. 
W.  60. 

[e]  "The  tone   of  a  charge  is  not 


a  subject  of  exception,  unless  the  effect 
of  the  charge  is  to  cause  a  mistrial  or 
a  failure  of  justice."  Bishop  v.  Jour- 
nal, etc.  Co.,  168  Mass.  327,  47  N.  E. 
119,  following  Beal  v.  Lowell,  etc.  Co., 
157  Mass.  444,  32  N.  E.  653. 

39.  Ga. — ^Rountree  v.  Gurr,  68  Ga. 
292.  IVach.— Gibbs  v.  Johnson,  63  Mich. 
671,  30  N.  W.  343.  Pa.— Horton  v. 
Chevington,  etc.,  'Co.,  2  Penny.  1,  50. 

[a]  So  in  Nuzum  v.  State,  88  Ind. 
599,  the  court  says  that  the  judge's 
manner  "constituted  an  impalpable  in- 
cident of  the  trial  which  could  not  be 
brought  into  the  record  and  which, 
consequently,  cannot  be  reviewed 
here." 

[b]  Considering  a  question  asked  of 
counsel  as  an  instruction  to  the  jury 
the  only  objection  shown  by  the  record 
being  "that  his  manner  of  asking  the 
question  was  one  of  surprise,"  the 
court  said  it  could  not  pass  upon  the 
question  as  to  whether  or  not  the  ex- 
pression of  surprise,  as  indicated  by  the 
inflection  of  the  judge's  voice,  amount- 
ed to  an  intimation  of  an  opinion  upon 
the  evidence.  Herringtou  v.  State,  130 
Ga.  307,  60  S.  E.  572. 

40.  In  Wheeler  v.  Wallace,  53  Mich. 
355,  19  N.  W.  33,  where  a  reversal  was 
granted  for  error  in  misstating  the  law, 
exceptions  were  also  taken  to  the 
judge's  manner  throughout  the  trial  as 
well  as  on  the  giving  of  his  charge. 
The  court  says  arguendo:  "It  is  pos- 
sible for  a  judge  to  deprive  a  party  of 
a  fair  trial,  even  without  intending  to 
do  so,  by  the  manner  in  which  he  con- 
ducts the  case,  and  by  a  plain  exhibi- 
tion to  the  jury  of  his  own  opinions  in 
respect  to  the  parties,  or  to  their  case." 
Compare  Reiger  v.  Davis,  67  N.  C.  185. 

[a]  Method  of  Objecting.— In  Mur- 
phy V.  Whitlow,  1  Ariz.  340,  25  Pac. 
532,  while  distinctly  stating  that  the 
point  is  not  properly  assigned  for  er- 
ror, the  supreme  court  suggests  it 
should  be  raised  by  motion  for  new 
trial  supported  by  affidavits.  Compare 
Hickey  v.  Webster  Co.,  148  Iowa  337, 
127  N,  W.  658,  where  the  question  was 
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5.  Markings  on  Written  Instructions.*!  —  a.  Underscoring.  —  The 
practice  of  underscoring  words  or  phrases  in  the  instructions  has  been 
very  generally  condemned  as  tending  to  cause  the  jury  to  give  undue 
emphasis  to  the  parts  so  Tinderscored.*^  Likewise  the  use  of  enlarged 
type  as  to  some  words  of  printed  instructions  has  been  condemned.*^ 
But  failure  to  observe  such  rules  may  be  regarded  as  harmless  error.** 

b.  Marginal  References.  —  Where  written  instructions  are  taken 
with  them  by  the  jury,  reference  in  the  margin  to  text-books,  re- 
ports, etc.,  has  been  held  to  be  bad  practice  though  probably  not 
prejudicial.*^ 

6.  Repetition  of  Proposition.  —  While  son^e  courts  have  said  that 
mere  repetition  of  itself  is  not  to  be  condemned,*"  others  have  criticised 


raised  in  that  manner  but  the  supreme 
court  refused  to  reverse. 

[b]  In  State  v.  Howell,  28  S.  C. 
250,  5  S.  E.  617,  the  reversal  is  squarely 
based  on  the  judge's  having  charged  on 
the  weight  of  the  evidence,  and  the 
court  says:  "His  honor  pretty  clearly 
intimated  his  opinion  in  the  earnest- 
ness of  the  charge." 

[c]  In  Maloney  v.  Eoberts,  32  Tex. 
136,  the  court  says  the  judge's  lan- 
guage "was  somewhat  imperative"  but 
concludes  that  the  jury  was,  if  any- 
thing, too  lenient  with  appellant,  and 
affirms  the  judgment. 

[d]  "It  was  improper  for  the 
judge,  after  giving  the  instruction  in 
the  very  terms  asked  by  the  defend- 
ant, to  impair,  and  maybe  destroy 
its  effect,  by  a  sarcasm  or  a  sneer, 
which  must  have  left  the  jury  in  doubt 
whether  the  instruction  was  given  or 
refused."  Horton  v.  Williams,  21  Minn. 
187. 

41.  Signing,  Marking  and  Filing. 
See  supra,  V. 

42.  Wright  v.  Brosseau,  73  111.  381; 
Craw  V.  Chicago,  etc.  Ey.  Co.,  159  111. 
App.  100;  State  V.  Cater,  100  Iowa  501, 

69  N.  W.  880. 

[a]  A  mere  indication  of  Italics  by 
underscoring  in  the  ordinary  manner  is 
not  a  violation  of  the  rule,  as  where 
the  words  "prima  facie"  were  under- 
scored.   Philpot  V.  Lucas,  101  Iowa  478, 

70  N.  W.  625. 

43.  McCormick  Harvesting  M.  Co.  v. 
Sendzikowski,  72  111.  App.  402. 

44.  Wright  v.  Brosseau,  73  111.  381. 

[a]  So  held  where  the  underscor- 
ing was  of  "a  general  instruction  not 
involving  specific  facts,  and  therefore, 
was  not  of  a  character  to  injure  the 
defendant,'.'  Craw  v.  Chicago,  etc.  Ey. 
Co.,  159  111.  App.  100. 
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[b]  Manifestly  one  cannot  complain 
where  it  is  his  own  requested  instruc- 
tion which  is  so  emphasized.  Craw  «. 
Chicago,  etc.  Ey.  Co.,  159  111.  App.  100. 

45.  Springer  v.  Orr,  82  111.  App.  558; 
In  re  Goldthorp,  115  Iowa  430,  88  N. 
W.   944. 

[a]  While  it  is  an  improper  prac- 
tice it  is  not  prejudicial  error.  Nor  is 
there  any  merit  in  the  claim  that  the 
jury  are  thereby  made  judges  of  both 
law  and  fact.  State  v.  Sage,  22  Idaho 
489,  126  Pae.  403,  Ann.  Cas.  1914B, 
251.  < 

[b]  At  the  end  of  one  of  the  in- 
structions appeared  in  parenthesis  "28 
Neb.  330."  This  was  held  bad  practice 
but  not  ground  for  reversal  unless  prej- 
udice affirmatively  appears.  Herzog  v. 
Campbell,  47  Neb.  370,  66  N.  W.  424, 
following  Sioux  City,  etc.  E.  Co.  v.  Fin- 
laysou,  16  Neb.  578,  20  N.  W.  860,  49 
Am.  Eep.  724. 

[c]  Mere  references  on  the  margins 
in  words  and  figures  "98  Mo.  78"  and 
"103  Mo.  173,"  were  held  non-preju- 
dicial where  it  did  not  appear  in  whose 
handwriting  they  were  nor  that  the 
jury  had  had  the  volumes  in  their  room 
or  had  been  advised  what  principles 
were  decided  in  either  case.  Williams 
V.  St.  Louis,  etc.  Co.,  123  Mo.  573,  27  S. 
W.  387. 

[d]  Not  Improper. — "It  is  difficult 
to  see  what  other  possible  effect  the 
references  could  have  had  with  the 
jury,  than,  perhaps,  to  add  strength  to 
the  instructions.  As  the  jury  were 
bound  to  receive  the  instructions  as  the 
law,  such  an  effect  could  not  be  any 
just  cause  of  complaint."  Wright  v. 
Brosseau,  73  111.  381. 

46.  Ind. — ^Coffman  v.  Eeeves,  62  Ind. 
334.  Mich. — Davis  v.  Michigan  Cent. 
E.   Co.,   147  Mich.  479,  111  N.  W.  76. 
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the  practice  as  giving  undue  prominence  to  the  parSs  of  tHe  charge 
so  repeated,*''  and  as  leading  to  prolixity  and  confusion,*^  and  have 
said  that  the  practice  is  not  proper  and  is  to  be  avoided  because  it 
may  prove  prejudicial.''^     But  unless  the  effect  is  to  give  undue 


Neb. — Gran   v.   Houston,   45   Neb.   813, 
64  N.  W.  245. 

[a]  Says  Sanderson  J.  in  People  v. 
Lachanais,  32  Gal.  433:  "Suppose  the 
result  to  be  that  the  law  is  twice 
stated,  it  does  no  harm.  No  harm 
would  be  done  if  it  was  stated  three 
times.  On  the  contrary,  it  might  in 
many  cases  result  in  good." 

[b]  It  was  objected  that  a  certain 
proposition  had  been  repeated  to  the 
jury  in  the  same  or  similar  language 
seven  times  says  Mr.  Justice  Paxton, — 
"This  instruction  was  not  too  strong, 
and  as  it  was  good  law,  its  repetition 
to  the  jury  could  have  done  no  harm. 
Speaking  for  myself,  I  do  not  think 
seventy  times  seven  would  have  been 
too  often;  speaking  for  the  court,  I  will 
confine  myself  to  the  repetitions  stated 
in  the  assignment  .  .  .  We  find  no 
error  in  this  record."  Murray  i).  New 
York,  etc.  Co.,  103  Pa.  37. 

[c]  "It  is  only  where  the  repetition 
of  instructions  gives  undue  prominence 
to  one  phase  of  the  case  and  such  prom- 
inence is  calculated  to  prejudice  a 
party  by  inducing  the  jury  to  believe 
that  the  issue  presented  is  the  con- 
trolling one,  or  where  the  instructions 
are  erroneous  and  objectionable  in 
form,  that  such  additional  instructions 
are  objectionable."  Jacksonville  Elec. 
Co.  V.  Hellenthal,  56  Pla.  443,  47  So. 
812. 

Bepetition  at  Beciuest  of  Jury. — See 
infra,  X,  A,  1. 

[d]  A  court  in  a  general  charge 
may  treat  a  proposition  stated  in  a 
special  charge.  Eupp  v.  Shaffer,  12 
Ohio  C.  D.  154;  Eambie  v.  San  Antonio 
&  G.  E.  Co.,  45  Tex.  Civ.  App.'  422,  100 
S.  W.  1022;  Anderson  v.  JefEerson  Cot- 
ton Oil  &  E.  Co.,  82  Tex.  Civ.  App.  288, 
74  S.  W.  342.  But  see  McBride  v. 
Banguss,  65  Tex.  174,  holding:  "The 
practice  of  giving  special  instructions 
when  the  same  matters  have  been 
given  in  the  general  charge,  is  not  one 
to  be  commended,  but  unless  the 
charges  so  given  are  erroneous,  or  in 
form  objectionable,  this  furnishes  no 
ground  for  reversal."  Missouri,  etc., 
E.  Co.  V.  Dunbar,  49  Tex.  Civ.  App.  12, 
108  S.  W.  500. 


47.  Kahl  V.  Chicago,  etc.  E.  Co.,  125 
111.  App.  294;  Meachem  v.  Hahn,  46  111. 
App.  144,  149;  Traylor  v.  Townsend,  61 
Tex.  144;  Powell  v.  Messer,  18  Tex. 
401;  Maibaum  v.  Bee  Candy  Mfg.  Co, 
(Tex.  Civ.  App.),  145  S.  W.  313;  Eed- 
mond  V.  Sherman  Cotton  Mills  (Tex. 
Civ.  App.),  100  S.  W.  186;  Irvine  v. 
State,  20  Tex.  App.  12. 

[a]  "It  is  error  for  a  trial  court, 
by  constant  repetition  and  reiteration, 
to  give  undue  prominence  to  even  a 
correct  statement  of  the  law."  Price 
V.  State,  1  Okla.  Grim.  358,  382,  98  Pae. 
447. 

48.  Ark.— Sadler  v.  Sadler,  16  Ark. 
628,  642.  Md. — Eosenkovitz  v.  United 
E.  etc.,  Co.,  108  Md.  306,  70  Atl.  108; 
Storr  V.  James,  84  Md.  282,  35  Atl.  965; 
Baltimore,  etc.,  E.  Co.  v.  Eisley,  14  Md. 
424;  Pettigrew  v.  Barnum,  11  Md.  434, 
69  Am.  Dec.  212.  Neb. — Hoskovec  v. 
Omaha  St.  E.  Co.,  80  Neb,  784,  115  N. 
W.  312.  E.  I. — Hampson  v.  Taylor,  15 
E.  I.  83,  8  Atl.  331,  23  Atl.  732.  Tex. 
Powell  V.  Messer,  18  Tex.  401.  Wash. 
Pronger  v.  Old  Nat.  Bank,  20  Wash. 
618,  56  Pac.  391. 

49.  Ark.— Sadler  v.  Sadler,  16  Ark. 
628.  Idaho.— Idaho  Mereh.  Co.  v.  Kal- 
anquin,  8  Idaho  101,  66  Pac.  933.  111. 
Grace,  etc.,  Co.  v.  Strong,  224  111.  630, 

79  N.  E.  967,  affirming  127  111.  App.  336; 
Gould  V.  Magnolia  Metal  Co.,  207  111. 
172,  69  N.  E.  896,  affirming  108  111.  App. 
203,  207;  Norton  Bros.  v.  Sezpurak,  70 
111.  App.  686.  Ky. — ^Greene  v.  Louis- 
ville E.  Co.,  119  Ky.  862,  84  S.  W.  1154. 
Md. — Eosenkovitz  v.  United  E.  etc.,  Co., 
108  Md.  306,  70  Atl.  108;  Pettigrew  v. 
Barnum,  11  Md.  434,  69  Am.  Dec.  212. 
Neb. — Hoskovec  v.  Omaha  St.  E.  Co., 

80  Neb.  784,  115  N.  W.  312.  Tex. 
Hays  V.  Hays,  66  Tex.  606,  1  S.  W. 
895;  Traylor  v.  Townsend,  61  Tex.  144; 
Frisby  v.  Withers,  61  Tex.  134;  Powell 
V.  Messer,  18  Tex.  401;  Stringfellow 
V.  Braselton,  54  Tex.  Civ.  App.'  1,  117 
S.  W.  204;  Eedmond  v.  Sherman  Cotton 
Mills  (Tex.  Civ.  App.),  100  S.  W.  186. 
Wash. — Pronger  v.  Old  Nat.  Bank,  20 
Wash.  618,  56  Pac.  391;  Columbia  etc. 
E.  Co.  V.  Hawthorne,  3  Wash.  Ter.  353, 
19   Pac.   25. 

[a]    Where      Instruction      Presents 
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prominence  or  mislead  the  jury,  mere  repetition  is  not  ground  for 
reversal.'"  And  while  it  is  doubtless  a  correct  practice  to  refuse  all 
but  one  of  requested  instructions  that  repeat  the  same  proposition,"^ 
it  has  been  said  to  be  the  better  rule  to  give  a  requested  instruction' 


Different  Facts. — Instructions  which 
present  facts  to  some  extent  different 
from  each  other  are  not  objectionable 
as  constituting  an  unnecessary  repeti- 
tion. Central  City  L.  &  I.  Co.  v.  Vin- 
cent (Tex.  Civ.  App.),  117  S.  W.  912. 

50.  U.  S. — Louisville,  etc.  R.  Co.  v. 
Morlay,  86  Fed.  240,  30  C.  C.  A.  6. 
Fla.— Jacksonville  Elec.  Co.  v.  Hellen- 
thal,  56  Pla.  443,  47  So.  812.  HI. 
Gould  V.  Magnolia  Metal  Co.,  207  111. 
172,  69  N.  B.  896,  aprming  108  111. 
App.  203;  Kahl  v.  Chicago,  etc.  E.  Co., 
12p  111.  App.  294.  Ind.— Coflman  v. 
Eeeves,  62  Ind.  334.  la. — ^Buchholtz  v. 
Eadcliffe,  129  Iowa  27,  105  N.  W.  336. 
Kan. — Lawder  ».  Hinderson,  36  Kan. 
754,  14  Pac.  164.  Mo.— Huss  v.  Heydt 
Bakery  Co.,  210  Mo.  44,  108  S.  W.  63. 
Neb. — Hoskovec  v.  Omaha  St.  E.  Co., 
80  Neb.  784,  115  N.  W.  312;  Deuise  v. 
Omaha,  49  Neb.  750,  69  N.  W.  119; 
Gran  v.  Houston,  45  Neb.  813,  64  N.  W. 
245;  Gandy  v.  Bissell's  Estate,  5  Neb. 
(Unof.)  184,  97  N.  W.  632.  N.  C. 
Lewis  V.  Norfolk  &  W.  E.  Co.,  132  N.- 
C.  382,  43  S.  E.  919.  Ohio.— Smart  v. 
North  Carolina  Lodge  No.  2,  27  Ohio 
C.  C.  273.  Pa.— Murray  v.  New  York 
etc.,  E.  Co.,  103  Pa.  37.  Tenn.— See 
Nashville  St.  Ey.  Co.  ■;;.  0 'Bryan,  104 
Tenn.  28,  55  S.  W.  300.  Tex. — Eatto  v. 
Bluestein,  84  Tex.  57,  19  S.  W.  338; 
MeAuley  v.  Harris,  71  Tex.  631,  9  S. 
W.  679;  Continental  Ins.  Co.  v.  Pruitt, 
65  Tex.  125;  International,  etc.  E.  v. 
Leak,  64  Tex.  654;  Sonka  v.  Sonka  (Tex 
Civ.  App.),  75  S.  W.  325;  Smith  v. 
Whiteside  (Tex.  Civ.  App.),  39  S.  W. 
381;  Galveston,  etc.  E.  Co.  v.  Tuckett 
(Tex.  Civ.  App.),  25  S.  W.  150;  Maes 
V.  Texas,  etc.,  E.  Co.  (Tex.  Civ.  App.), 
23  S.  W.  725.  Wis.— Klipstein  v.  Ea- 
schein,  117  Wis.  248,  94  N.  W.  63. 

[a]  So  in  Melzner  l'.  Northern  Pac. 
Co.,  46  Mont.  162,  127  Pac.  146,  the 
supreme  court  holds  it  would  have  been 
better  to  have  refused  an  incorrect  re- 
quest, than  to  have  modified  it,  where 
the  matter  had  been  fully  covered  in 
other  instructions,  there  was  no  rever- 
sible error  because  the  rule  of  law  had 
been  explicitly  stated  in  one  of  the 
other  instructions. 

[b]  The  supreme  court  will  not  re- 
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verse  a  case  on  the  ground  that  the 
trial  court  repeated  in  instructions  the 
same  proposition  of  law,  where  it  does 
not  appear  that  the  purpose  was  to 
mystify  and  confuse  the  jury  or  that 
the  jury  was  misled  by  reason  thereof. 
Seebrock  v.  Fedawa,  30  Neb.  424,  46  N. 
W.  650. 

[e]  In  a  close  or  doubtful  case,  too 
much  repetition  and  reiteration  by  the 
court  even  of  correct  principles  of  law 
might  be  good  ground  for  reversal. 
Bartz  V.  Chicago  City  E.  Co.,  116  lU. 
App.  554. 

[d]  When  Necessary  To  Present  Is- 
sues.— Where,  in  order  to  fairly  and 
intelligently  present  all  the  issues  in 
the  case,  it  becomes  necessary  to  repeal^ 
a  proposition,  its  repetition,  in  proper 
connection  with  other  facts  or  prin- 
ciples involved,  is  not  erroneous.  Gran 
V.  Houston,  45  Neb.  813,  64  N.  W.  245. 

[e]  In  a  negligence  case,  the  repeti- 
tion of  a  charge,  that  plaintiff  to  re- 
cover must  prove  his  case  by  a  pre- 
ponderance of  evidence,  does  not  give 
un^ue  prominence  to  that  phase  of  the 
case  when  this  instruction  is  given 
only  in  submitting  to  the  jury  each  of 
the  several  issues  of  negligence.  Mar- 
tin V.  St.  Louis,  etc.  E.  Co.  (Tex.  Civ. 
App.),  56  S.  W.  1011. 

[f]  That  an  instruction  was  re- 
peated without  the  qualifying  circum- 
stances in  the  first  instruction  is  not  re- 
versible error.  "It  cannot  be  sup- 
posed that  ahy  jury  could  so  far  mis- 
take a  judge  as  to  suppose  that,  after 
he  had  once  laid  down  a  rule  of  law 
with  qualifications  and  exceptions,  he 
could  intend  immediately  after  to  state 
the  same  rule  without  any  qualifica- 
tion." Saltmarsh  v.  Bow,  56  N.  H. 
428;  Belknap  v.  Wendell,  36  N.  H.  250. 

51.  Brant  i:  Gallip,  111  111.  487,  35 
Am.  Eep.  638;  Steamboat  Blue  Wing 
V.  Buckner,  12  B.  Mon.  (Ky.)  246.  See 
more  fully  supra,  III,  B,  4. 

[a]  "It  is  not  necessary  to  repeat 
in  each  separate  instruction  a  proposi- 
tion once  clearly  stated  in  others  of 
the  same  series."  Dwyer  v.  Chicago, 
etc.  E.  Co.,  153  111.  App.  463. 

[b]  "  Why  incumber  the  record  with 
so  many  instructions  expressive  of  the 
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though  it  appear  to  be  a  repetition,  as  that  may  avoid  the  labor  and 
expense  of  a  motion  for  a  new  trial  or  an  appeal.^^ 

IX.  WITHDRAWAL  OR  CORRECTION  OF.=s_^  Genkrally. 
Erroneous  instructions  may  be  withdrawn  and  corrected  by  the  court 
at  any  time  before  verdict,  either  on  its  own  motion,^*  or  by  request 
of  one  party°^  and  without  the  assent  of  the  other."*  For  if  the  in- 
structions as  given  be  incorrect  it  is  not  only  the  court's  right  but  its 
duty  to  correct  the  error  at  the  earliest  opportunity  upon 'its  being 
called  to  his  attention."'  Though  instructions  are  given  before  argu- 
ment the  court  may  amend  them"  during  the  argument."* 

B.    Manner  of  Withdrawal.  —  The  withdrawal  must  be  in  such  a 


same  law,  imposing  unnecessary  labor 
on  the  courts,  and,  worse,  than  all, 
confusing  the  jury?"  McCray  v.  Town 
of  Fairmont,  46  W.  Va.  442,  33  S.  E. 
245. 

[c]  A  court  is  under  no  obligation 
to  give  duplicate  instructions  or  reit- 
erate propositions  of  law.  Field  v. 
Crawford,  146  111.  136,  34  N.  E.  481; 
Chicago  City  E.  Co.  v.  Eoach,  76  111. 
App.  496;  Norton  Bros.  ».  Sczpurak,  70 
m.  App.  686. 

52.  Cal. — People  v.  Murray,  41  Cal. 
66.  See  also  People  v.  Lachanais,  32 
Cal.  433;  People  v.  Strong,  30  Cal.  151; 
People  V.  King,  27  Cal.  507,  515,  87 
Am.  Dec.  95.  Ore.-^State  v.  Roberts, 
15  Ore.  187,  13  Pac.  896.  Tex.— Banks 
V.  State,  7  Tex.  App.  591. 

53.  Giving  additional  instructions, 
see  infra,  X. 

Modification  orally  of  instructions 
which  should  be  in  writing  see  supra, 

IV,  C. 

Correcting  error  in  Instructing  orally 
■where  written  instructions  required,  see 
supra,  IV,  P,  2. 

54.  Ala. — Eeiter^Connolly    Mfg.    Co. 

V.  Hamlin,  144  Ala.  192,  40  So.  280.  lU. 
Mengelkamp  v.  Consolidated  Coal  Co., 
259  111.  305,  102  N.  E.  756.  Ind.— Laut- 
man  v.  Pepin,  26  Ind.  App.  427,  59  N. 
E.  1073;  Hall  v.  State,  8  Ind.  439.  la. 
Renner  v.  Thornburg,  111  Iowa  515,  82 
N.  W.  950.  Md. — Sittig  v.  Birkestack, 
38  Md.  158.  Mass. — Todd  v.  Boston 
Elev.  E.  Co.,  208  Mass.  505,  94  N.  E. 
683,  Ann.  Cas.  1912A,  1005;  Com.  v. 
Snelling,  15  Pick.  321.  Mo.— Scott  v. 
Haynes,  12  Mo.  App.  597.  N.  Y. 
Greenfield  v.  People,  85  N.  Y.  75,  39 
Am.  Eep.  636.  S.  C. — State  v.  Light- 
sey,  43  S.  C.  114,  20  S.  E.  975.  Wash. 
Jack  V.  Territory,  2  Wash.  Ter.  101,  3 
Pac.  832. 


[a]  Improper  evidence  having  been 
admitted  the  court  may  recall  the  jury, 
withdraw  the  evidence  and  instructions 
and  properly  instruct  the  jury.  Long 
V.  Kendall,  17  Okla.  70,  87  Pac.  670. 

55.  Harrison  v.  Powell,  24  Ga.  530; 
Central  of  Georgia  E.  Co.  v.  Garrison, 
12  Ga.  App.  369,  77  S.  E.  193. 

[a]  Recall  made  at  request  of  coun- 
sel and  statement  made  by  counsel  with 
consent  of  court  that  former  instruc- 
tion was  erroneous.  See  Smith  v.  Max- 
well, 1  Stew.  &  P.   (Ala.)   221. 

56.  Eldridge  v.  Hawley,  115  Mass. 
410. 

57.  Chesapeake  Stevedoring  Co.  v. 
Hufnagel,  120  Md.  53,  87  Atl.  4;  Weant 
V.  Southern  Trust  &  D.  Co.,  112  Md.  463, 
77  Atl.  289,  following  Baltimore  &  O.  R. 
E.  V.  Boyd,  67  Md.  32,  10  Atl.  315,  1 
Am.  St.  Eep.  362;  Todd  v.  Boston,  etc. 
Co.,  208  Mass.  505,  94  N.  E.  683,  Ann. 
Cas.  1912A,  1005. 

[a]  It  is  not  only  proper  but  the 
duty  of  the  court  to  withdraw  improper 
charges  and  if  the  charges  were  in 
fact  incorrect  no  error  can  be  based 
upon  the  withdrawal  though  the  exact 
procedure  thereupon  was  according  to 
the  practice  of  |the  United  States 
courts  and  was  upon  a  request  of  coun- 
sel made  in  the  presence  of  the  jury. 
Southern  E.  Co.  v.  Parham,  10  Ga.  App. 
531,  73  S.  E.  763.  See  also  Atlanta  &  B. 
Air-Line  By.  v.  McMauus,  1  Ga.  App. 
302,  58  S.  E.  258. 

58.  "Abundant  time  remained  for 
the  discussion  to  the  jury  of  the  amend- 
ment, and  the  trial  court  would  doubt- 
less have  further  extended  it  upon  that 
account  i:  requested."  Powers  v.  Com., 
110  Ky.  386,  61  S.  W.  735,  63  S.  W. 
976,  53  1    R.  A.  245. 

As  to  time  to  give  instructions  and 
the  effect  of  statutory  provisions  there- 
on, see  sv/pra,  VIII,  A,  1. 
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manner  as  to  clearly  indicate  that  the  instruction  has  been  withdrawn,** 
and  must  be  in  open  court.*"  It  has  been  held  that  the  withdrawal 
may  be  by  a  judge  sitting  in  place  of  the  judge  who  gave  the  in- 
structions.*^ 

An  erroneous  instruction  is  not  cured  or  withdrawn  by  the  giving, 
subsequently,  of  an  inconsistent  correct  instruction,*^  even  though  this 


59.  Pittsburg,  etc.  Co.  v.  Noftsger, 
148  Ind.  101,  47  N.  E.  332;  Wenning  v. 
Teeple,  144  Ind.  189,  41  N.  E.  600; 
Eldridge  v.  Hawley,  115  Mass.  410. 

[a]  "Where  an  erroneous  Tale  is 
charged  as  to  a  material  issue,  the  error 
is  not  rendered  harmless,  by  the  subse- 
quent statement,  or  even  reiteration,  of 
the  correct  rule,  unless  the  judge  ex- 
pressly calls  the  attention  of  the  jury 
to  the  incorrect  statement  and  sub- 
stantially retracts  it."  Atlanta  &  B. 
Air-Line  Ey.  v.  McManus,  1  Ga.  App. 
302,  58  S.  E.  258,  citing  many  Georgia 
cases. 

[b]  It  was  held  not  to  sufficiently 
show  a  withdrawal  for  the  judge  to 
take  a  written  instruction  off  the  coun- 
sel table,  mark  it  "refused"  and  re- 
turn it  to  the  plaintiff's  counsel,  where 
the  jury  took  the  other  instructions  to 
their  room.  New  Albany  W.  Mills  v. 
Meyers  &  Co.,  43  Mo.  App.  124. 

[c]  Counsel  having  at  once  inter- 
posed an  objection  and  stated  what  he 
believed  to  be  the  true  rule  the  court 
said,  "Yes  that  is  true,"  and  immedi- 
ately gave  an  instruction  stating  the 
rule  correctly.  This  was  held  suffi- 
cient. St.  Louis,  etc.  E.  Co.  v.  Stamps, 
84  Ark.  241,  104  S.  W.  1114. 

[d]  The  withdrawal  was  held  suffi- 
cient where  after  a  colloquy  between 
the  court  and  counsel  he  said  to  the 
jury  that  "it  was  agreed  by  counsel" 
that  a  certain  defense  did  not  apply; 
the  defense  referred  to  being  the  one 
upon  which  the  incorrect  instruction 
had  been  given.  Browne  v.  Phelps,  211 
Mass.  376,  97  N.  E,  762. 

[e]  It  is  a  sufficient  withdrawal  for 
the  court  to  say  of  the  instruction,  "I 
withdraw  it. ' '  Todd  v.  Boston,  etc.  Co., 
208  Mass.  505,  94  N.  E.  ''683,  Ann.  Cas. 
1912A,  1005. 

[f]  After  a  disclaimer  as  to  certain 
damages  the  court  said:  "I  wish  this 
had  been  presented  to  me  earlier.  It 
would  have  saved  a  great  deal  of  what 
I  have  said;  but  the  position  now  is" 
and  followed  with  a  correct  statement 
of  the  rule  under  the  issue  as  it  then 
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stood.  This  was  a  sufficient  withdrawal 
of  the  instructions  on  the  matters  not 
in  issue.  Stroud  v.  Smith,  194  Pa.  502, 
4S  Atl.  329. 

[g]  In  the  absence  of  an  explicit 
withdrawal  by  the  court  the  inference 
is  that  an  erroneous  instruction  affected 
the  verdict.  Driggs  v.  Phillips,  103  N. 
Y.  77,  8  N.  E.  514. 

60.  Hall  V.  State,  8  Ind.  439,  it  can- 
not be  accomplished  by  sending  the 
bailiff  to  the  jury  after  adjournment  for 
the  day  and  in  the  absence  of  the  part- 
ies. 

Compare  infra,  X,  E. 

61.  The  presiding  judge  gave  direc- 
tions to  the  judge  who  was  to  receive 
the  verdict.  The  supreme  court  said 
"it  was  the  same  court,  although  for 
the  time  being,  presided  over  by  an- 
other judge."  No  prejudice  appeared. 
Eenner  Bros.  v.  Thornburg,  111  Iowa 
515,  82  N.  W.  950. 

62.  Cal. — To'gnozzini  v.  Freeman,  18 
Cal.  App.  468,  123  Pac.  540.  HI.— Illi- 
nois Linen  Co.  v.  Hough,  91  111.  63. 
Ind. — Wenning  v.  Teeple,  144  Ind.  189, 
41  N.  E.  600.  Ky. — Ferguson  v.  Fox's 
Admr.,  1  Mete.  83;  Clay's  Heirs  v.  Mil- 
ler, 3  Mon.  146.  Neb. — Crosby  v. 
Eitchey,  56  Neb.  336,  76  N.  W.  895. 
N.  Y.— Smith  V.  Lehigh  Val.  E.  Co.,  94 
App.  Div.  125,  87  N.  Y.  Supp.  1035. 
Okla.— Price  v.  State,  1  Okla.  Crim.  358, 
388,  98  Pac.  447.  Ore.— Neis  v.  Whit- 
aker,  47  Ore.  517,  84  Pac.  699,  citing 
Morrison  v.  McAtee,  23  Ore.  530,  32 
Pac.  400. 

[a]  An  incorrect  instruction  is  not 
cured  by  the  giving  of  a  conflicting  in- 
struction which  is  correct.  Hodge- 
Downey  Const.  Co.  V.  Carson,  100  Ark. 
433,  140  S.  W.  708;  Grayson-McLeod 
Lumber  Co.  v.  Carter,  76  Ark.  69,  88  S. 
W.  597. 

[b]  So  where  the  court  gave  an  er- 
roneous definition,  a  correct  definition 
given  elsewhere  does  not  cure  the  er- 
ror. Sweezy  v.  Collins  Northern  Ice 
Co.,  171  Mich.  75,  137  N.  W.  84. 

[c]  An  instruction  permitting  ac- 
quittal if  the  jury  are  satisfied,  by  a 
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is  done  on  the  objection  and  insistence  of  counsel;''  the  only  way  to 
cure  the  error  is  to  withdraw  the  incorrect  instruction  and  give  a 
correct  charge,'*  or  in  case  of  conflicting  instructions,  to  point  out  the 
conflict  and  state  clearly  just  what  the  correct  rule  is.'° 

C.    Effect  op  Withdrawal.  —  Where  an  erroneous  instruction  has 
clearly  been  withdrawn  it  will  be  presumed  that  the  jury  was  not 
influenced  by  it,*'  the  fair  inference  being  that  the  jury  understood- 
the  instructions  as  re-submitted  to  it  to  be  a    substitute    for    those 
previously  given.'^    In  other  words  it  is  the- giving  of  the  wrongful 


preponderance  of  evidence  that  defend- 
ant acted  in  self-defense  is  not  cured 
by  adding  "or  if  you  have  a  reason- 
able doubt"  you  will  acquit.  These 
are  contradictory  and  the  first  should 
have  been  withdrawn.  Williams  v. 
State,  12  Ga.  App.  337,  77  S.  E.  189. 
Compare  State  v.  Long,  93  S.  C.  502,  77 
S.  E.  61,  where  by  a  divided  court  but 
after  an  exhaustive  review  of  the 
South  Carolina  cases  it  is  held  that 
where  the  jury  in  other  parts  of  the 
charge  has  been  instructed  "to  give 
the  defendant  the  benefit  of  every  rea- 
sonable doubt  on  every  material  point 
in  the  case  or  language  of  similar  im- 
port" reversal  cannot  be  had  because 
of  misdirection  as  to  the  defense  of 
self-defense. 

[d]  So  instructions  which  omit  ele- 
ments of  the  crime  are  not  cured  by 
•others  which  give  all  the  elements. 
Higbee  v.  State,  74  Neb.  331,  104  N. 
W.  748.  See  also  Dobson  v.  State,  61 
Neb.  584,  85  N.  W.  843. 

[e]  The  mere  fact  that  the  incor- 
rect statement  is  immediately  followed 
by  the  correct  one  does  not  cure  the 
error.  Gulf,  C.  &  S.  ¥.  E.  Co.  v.  White 
(Tex.  Civ.  App.),  32  S.  W.  322. 

[f]  "Juries  are  not  lawyers,  and, 
however  intelligent  they  may  be,  as 
citizens,  they  are  not  expected  to  be 
able  to  discriminate  between  sound  and 
unsound  law."  Atlantic  Coast  Line  E. 
•Co.  V.  Canty,  12  Ga.  App.  •Ill,  77  S.  E. 
659. 

63.  It  did  not  amount  to  a  with- 
drawal to  finally  give  the  correct  in- 
struction in  the  form  in  which  it  was 
presented  by  counsel  after  Beveral  at- 
tempts, all  of  which  had  been  over- 
ruled. All  the  court  said  finally  was: 
"So  charged,"  thus  leaving  both  the 
correct  rule  as  stated  by  counsel,  and 
the  inoorl:ect  rule  as  origin-ally  stated 
by  the  court,  but  to  which  the  counsel 
had  objected.    Smith  v.  Lehigh  Valley 


E.    Co.,    94   App.   Div.    125,    87    N.    Y. 
Supp.  1035. 

64.  Wimberly  v.  State,  12  Ga.  App. 
540,  77  S.  E.  879.        ' 

65.  Savannah  Elec.  Co.  v.  McClel- 
land, 128  Ga.  87,  57  S.  E.  91,  following 
Morrison  v.  Dickey,  119  Ga.  698,  46  S. 
E.  863. 

66.  Ala.— Eeiter-Connolly  Mfg.  Co. 
V.  Hamlin,  144  Ala.  192,  40  So.  280. 
.Ark.— St.  Louis,  etc.  E.  Co.  v.  Stamps, 
84  Ark.  241,  104  S.  W.  1114.  Ga.— Cen- 
tral of  Georgia  E.  Co.  v.  Garrison,  12 
Ga.  App.  369,  77  S.  B.  193.  Ky.— Scott 
V.  Com.,  29  Ky.  L.  Eep.  571,  93  S.  W. 
668.  Mass.— Eldridge  v.  Hawley,  115 
Mass.  410.  Mich. — Eoberts  v.  Smith, 
115  Mich.  5,  72  N.  W.  1091.  Pa. 
Stroud  V.  Smith,  194  Pa.  502,  45  Atl. 
329.  TeK. — ^Yoakum  v.  Mettasch  (Tex. 
Civ.  App.),  26  S.  W.  129. 

[a]  "The  case  is  entirely  diffetent 
from  a  misstatement  of  fact,  which  a 
juror  may  perhaps  be  unable  to  elim- 
inate from  his  consideration  of  the 
whole  case."  Mengelkamp  v.  Consoli- 
dated, etc.  Co.,  259  111.  305,  102  N.  E. 
756. 

[b]  "If  the  ruling  as  made  at  last 
is  sound  no  exception  lies.  It  must  be 
assumed  that  the  jury  acted  upon  the 
state  of  the  case  finally  submitted  to 
them  both  as  to  evidence  and  instruc- 
tions." Todd  V.  Boston  Elev.  E.  Co., 
208  Mass.  505,  94  N.  E.  683,  Ann.  Cas. 
1912A,  1005. 

[c]  Indeed  where  the  withdrawal  is 
properly  expressed,  there  is  not  only  no 
chance  of  the  jury's  becoming  eon- 
fused  but  by  the  very  circumstances  of 
the  case  their  attention  is  "specially 
fixed  upon  the  withdrawal."  Central 
of  Georgia  E.  Co.  v.  Garrison,  12  Ga. 
App.  369,  77  S.  B.  193;  To  same  effect, 
see  Skulimowski  v.  Deahl,  169  111.  App. 
355;  Scott  v.  Com.,  29  Ky.  L.  Eep.  571, 
93  S.  W.  668. 

67.  McCrory  v.  Anderson,  103  lud. 
12,  2  N.  E.  211. 
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instruction  and  not  the  withdrawal  that  constitutes  error.*' 
X.    ADDITIONAL    INSTRUCTIONS    AFTER    RETIREMENT.^ 

A.  Propriety  or  Necessity.  —  1.  At  Jury's  Request.  —  It  is  settled 
that  the  court  may  recall  and  give  the  jury  additional  instructions 
at  their  request,"  and  this  has  been  recognized  as  an  exception  to 


[a]  It  being  contended  that  the 
withdrawn  instructions  had  made  such 
an  impression  on  the  jury  as  was  pre- 
judicial despite  the  correction.  Gilfilen, 
C.  J.  says:  "We  will  not  say  that 
there  might  not  be  such  a  case.  But  jt 
could  not  have  been  so  in  this  case  .  . 
It  must  be  presumed  that  whenever 
the  trial  court  in  its  charge  corrects  a 
proposition,  the  jury  accepts  the  cor- 
rection as  the  law  of  the  case."  Good- 
sell  V.  Taylor,  41  Minn.  207,  42  N,  VV. 
873,  16  Am.  St.  Bep.  700,  4  L.  E.  A. 
673. 

68.  Oarlock  v.  Spencer,  7  Ark.  12. 

[a]  "The  reading  of  an  instruction 
to  the  jury,  which  was  afterward  with- 
drawn in  writing  by  the  court,  cannot 
be  considered  reversible  error.  Skul- 
imowski  v.  Deahl,  169  111.  App.  355. 

[b]  The  giving  of  a  wrongful  in- 
struction which  is  withdrawn  and  a 
new  and  correct  charge  made  on  recall 
of  the  jury  almost  immediately  after 
their  retirement  is  not  ground  for  a 
new  trial.  State  v.  Wagner  (R.  I.),  86 
Atl,  147. 

69.  Modification  oraJly  of  instruc- 
tions which  should  be  in  writing,  see 
infra,  IV,  C. 

Withdrawal  of  instructions  after  re- 
tirement, see  supra,  IX. 

70.  U.  S.— United  States  v.  White, 
5  Cranch  C.  C.  116,  28  Fed.  Cas.  No. 
16,677.  Ark.— Hamilton  v.  State,  62 
Ark.  543,  36  S.  W.  1054.  Cal.— People 
V.  Stouter,  142  Gal.  146,  75  Pac.  780; 
People  V.  Anthony,  20  Cal.  App.  58C, 
129  Pac.  968.  Ga.— Perdue  v.  State,  126 
Ga.  112,  54  S.  E.  820;  Parker  v.  Georgia 
Pac.  Ey.  Co.,  83  Ga.  539,  10  S.  E.  233. 
ni.— Shaw  V.  Camp,  160  111.  425,  43  N. 
E.  608.  Ind. — Sage  v.  Evansville,  etc. 
R.  Co.,  134  Ind.  100,  33  N.  E.  771.  la. 
State  V.  Tripp,  113  Iowa  698,  84  N.  W. 
546.  Kan.— State  v.  Chandler,  31  Kan. 
201,  1  Pac.  787.  Ky. — Pearce  c.  Com., 
19  Ky.  L.  Rep.  782,  42  S.  W.  107;  Bank 
of  Kentucky  v.  McWilliams,  2  J.  J. 
Marsh.  256.  Minn. — State  v.  Brown,  12 
Minn.  538.  Mo.— State  v.  Daly,  210 
Mo.  664,  109  S.  W.  53;  Wilkinson  «.  St. 
Louis,  ete.  Co.,  102  Mo.  130,  14  S.  W. 
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177;  State  v.  Miller,  100  Mo.  606,  13  S. 
W.  832.  Neb.— First  Nat.  Bank  i: 
Hedgecock,  87  Neb.  220,  127  N.  W.  171. 
N.  J. — Jackson  v.  State,  49  N.  J.  L. 
252,  9  Atl.  740.  N.  Y.— People  v.  Fior- 
entino,  197  N.  T.  560,  91  N.  B.  195. 
Ohio. — See  Ohio  Gen.  Codes,  IttlO, 
§11452.  And  see  Hulse  v.  State,  35 
Ohio  St.  421.  Pa.— Com.  v.  Smith,  221 
Pa.  552,  70  Atl.  850.  Tex.— Rev.  St., 
1911,  art.  1975;  Rev.  Sit.,  1895,  art. 
1321;  Hermann  v.  Schroeder  (Tex. 
Grim.),  175  S.  W.  788.  See  also  Ed- 
wards V.  State  (Tex.  Orim.),  160  S.  W. 
709;  Bell  v.  State  (Tex.  Crim.),  156  S. 
W.  1194;  Harrison  V.  State  (Tex. 
Crim.),  153  S.  W.  139;  Wilson  v.  State, 
37  Tex.  Crim.  156,  38  S.  W.  1013.  Utah. 
State  V.  Kessler,  15  Utah  142,  49  Pac. 
293,  62  Am.  St.  Rep.  911.  Va.— Smith 
V.  Stanley,  114  Va.  117,  T5  S.  E.  742; , 
Perkins  v.  Com.,  7  Gratt  (48  Va.),  651, 
56  Am.  Dee.  123.  Wash. — State  v. 
Churchill,  52  Wash.  210,  100  Pac.  309. 
W.  Va. — Gay  v.  Gay,  74  W.  Va.  800, 
83  S.  E.  75.  Wis.— Hannon  v.  State,  70 
Wis.  448,  36  N.  W.  1;  Gibbons  v.  Wis- 
consin Val.  R.  Co.,  66  Wis.  161,  28  N. 
W.  170;  WoodrufiE  v.  King,  47  Wis.  261. 
2  N.  W.  452. 

[a]  The  jury  having  stated  they 
could  not  agree  were  sent  back  to  their 
room  while  counsel  argued  the  pro- 
priety Of  further  instructions.  The 
jury  were  then  brought  back  and  again 
sent  to  their  room  with  directions  as  to 
their  right  to  ask  aid  of  the  court. 
Subsequently  they  returned  anl  asked 
questions  in  open  court  which  were  an- 
swered after  counsel  had  had  t'lU  op- 
portunity to  object.  Held  the  proced- 
ure was  in  all  respects  regular.  Rick- 
lands  Iron  Co.  V.  Elkins,  90  Va.  249,  17 
S.  E.  890. 

fb]  That  the  proper  practice  is  for 
the  jury  to  communicate  with  the  court 
through  the  foreman  and  that  error 
cannot  be  predicated  upon  the  court's 
refusing  to  permit  a  juryman  to  pro- 
pound a  question,  at  the  same  timo 
making,  clear  the  right  to  question  in 
a  proper  manner.  Com.  v.  Borasky,  214 
Mass.  313,  101  N.  E.  377. 
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the  general  rule  fixing  the  time  for  instructing.''^  Clearly^  consent  of 
counsel  is  not  necessary/''  And  the  court  may  instruct  although  but 
one  juryman  requests  itJ^  And  under  some  circumstances  it  has 
been  held  to  be  the  duty  of  the  court  to  give  additional  instructions.'* 

The  statute  sometimes  requires  the  court  to  answer  specifically  any 
question  put  to  it  by  the  jury  concerning  the  law  of  the  case.'^"  And 
the  court  may  confine  its  instructions  to  the  matters  upon  which  the 
jury  has  requested  additional  instruction/^  though  it  is  not  bound  to 
do  so."  But  where  the  statute  provides  that  no  further  instruction 
shall  be  given  after  argument  begins,  it  has  been  held  proper  to 
refuse  further  instructions  requested  by  the  jury.''^  And  under  a 
statute  forbidding  instructions  except  on  the  request  of  a  party,  the 
court  cannot  give  additional  instructions  without  such  request  even 
where  the  jury  desires  it.'" 

A  request  for  an  instruction  which  may  not  properly  be  given  should 
be  refused.^" 

2.  On  Party's  Request.  —  a.  Where  Jury  Has  Not  Been  Becalled. 
The  right  of  a  party  to  request  further  instructions  is  governed 
largely  by  the  rule  that  a  request  for  instructions  must  be  in  apt 
time.*^   It  is  not  error  for  the  court  on  request  of  a  party,  to  recalP^ 


71.  Gay  v.  Gay,  74  "W.  Va.  800,  S3 
S.  E.  75,  following  Freeman  v.  Preemau, 
71  W.  Va.  303,  76  S.  E.  657. 

[a]  Eight  to  instruct  on  question 
asked  by  juror  is  an  exception  to  the 
rule  that  instructions  must  be  presented 
before  argument.  Ga. — 0 'Shields  v. 
State,  55  Ga.  696.  lU.— Arnold  v.  Phil- 
lips, 59  111.  App.  213.  Ky.— Kentucky 
Bank  v.  McWilliams,  2  J.  J.  Marsh.  256. 
But  see  Southern  Pac.  Co.  v.  Wilson,  10 
Ariz.  162,  85  Pac.  401. 

72.  Phelps  V.  State,  75  Ga.  571. 

73.  Slate  v.  Daly,  210  Mo.  664,  109 
S.  W.  53. 

74.  See  Bank  of  Kentucky  v.  Mc- 
Williams, 2  J.  J.  Marsh.  (Ky.)  256; 
Willmott  V.  Corrigan  Consol.  St.  By. 
Co.,  106  Mo.  535,  17  S.  W.  490. 

[a]  "There  may  be  instances"  says 
Sherwood  J.  "when  it  will  become  the 
imperative  duty  of  a  court  to  rectify 
some  omission,  or  cure  some  oversight, 
by  giving  to  a  jury  under  the  circum- 
stances I  have  mentioned,  an  additional 
instruction."  Dowzelot  v.  Eawlings,  58 
Mo.  75.  But  see  Pierce  v.  Michel,  60 
Mo.  App.  187,  holding  it  not  error  to 
refuse  the  jury's  request  for  further  in- 
structions. 

[b]  In  a  capital  case  where  the 
jury  had  been  out  some  time  it  was 
held  reversible  error  to  refuse  to  an- 
swer questions  of  law  propounded  by 


the  jury.     Com.  v.  Smith,  221  Pa.  552, 
70  Atl.  850. 

75.  Beck  v.  State,  63  Tex.  Crim.  615, 
141  S.  W.  Ill,  construing  Code  Crim. 
Proc,  arts.  733  and  734. 

76.  XT.  S.— TTnited  States  v.  White, 
5  Cranch  C.  C.  116,  28  Fed.  Cas.  No. 
16,677.  Cal.— People  v.  McKay,  122  Cal. 
628,  55  Pac.  594.  Ga. — ^Pordham  v. 
State,  112  Ga.  228,  37  S.  E.  391;  Grav- 
ett  V.  State,  74  Ga.  191;  Wharton  v. 
State,  45  Tex.  2. 

77.  People  «.  M'K'ay,  122  Cal.  628, 
55  Pac.  594;  Edmunds  v.  Wiggin,  24 
Me'.  505.  See  Perdue  v.  State,  126  Ga. 
112,  54  S.  E.  820;  Paine  v.  Hutchins, 
49  Vt.  314.     Compare  infra,  X,  B. 

78.  The  court  reread  the  entire  in- 
structions but  refused  to  do  more,  upon 
the  objection  of  one  of  the  parties. 
Southern  Pac.  Co.  v.  Wilson,  10  Ariz. 
162,  85  Pac.  401. 

79.  Gilbert  v.  State,  78  Miss.  300,  29 
So.  477;  Taylor  v.  Manley,  6  Smed.  & 
M.  (Miss.)  305.  But  see  Eandolph  v. 
Govan,  14  Smed.  &  M.   (Miss.)   9. 

80.  State  v.  Maxwell,  42  Iowa  208. 

81.  See  supra,  III,  B. 

82.  Buck  V.  Buck,  4  Baxt.  (Tenn.) 
392;  Gotoskey  v.  Grawunder  (Tex.  Civ. 
App.),  158  S.  W.  249,  following  Cheek 
V.  Nicholson  (Tex.  Civ.  App.),  146  S. 
W.  594. 

[a]     Obviously  it  was  not  only  the 
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the  jury  for  further  instructions,  but  the  propriety  of  doing  so  is  a 
matter  within  the  court's  discretion.^^ 

b.  Where  Jury  Has  Returned  Into  Court  or  Been  Recalled. 
"Where  the  jury  has  returned  into  court  or  has  been  recalled  and  the 
court  has  given  further  instructions,  the  right  of  a  party  to  ask  still 
other  explanations  and  charges  is  one  on  which  there  is  some  conflict 
of  opinion,  the  weight  of  authority  being  in  favor  of  permitting  it, 
at  least  so  far  as  it  is  necessary  to  explain  the  new  instructions  given 
by  the  court,^*  and  some  courts  have  given  this  right  as  a  reason  for 
requiring  instructions  to  be  given  only  in  open  court.*^    But  other 


right,  but  the  duty,  of  the  court  to 
correct  the  error  in  the  charge  before 
the  jury  returned  its  verdict.  Peterson 
V.  Lemke,  159  Wis.  353,  150  N.  W.  4S1. 
See  also  Euck  v.  Milwaukee  Brewery 
Co.,  148  Wis.  222,  134  N.  W.  914,  Ann. 
Cas.  1913A,  1356. 

83.  N.  C— Lafoon  v.  Shearin,  95  N. 
C.  391.  Tex.— Missouri,  K.  &  T.  B.  €o. 
V.  Harrison,  56  Tex.  Civ.  App.  17,  120 
S.  W.  254.  Va.— Williams  v.  Com.,  85 
Va.  607,  8  S.  E.  470. 

[a]  It  is  within  the  discretion  of 
the  court  to  recall  the  jury  and  instruct 
them  upon  a  matter  not  before  re- 
quested but  it  is  not  error  to  refuse  to 
do  so.  Phillips'  Case,  132  Mass.  233. 
To  the  same  effect  Norton  v.  McXutt, 
55  Ark.  59,  17  S.  W.  362;  Jarrett  v. 
Stevens,  36  W.  Va.  445,  15  S.  E.  177. 

[b]  In  Hardesty  v.  State,  95  Neb. 
839,  146  N.  W.  1007,  the  court  quotes 
McQary  v.  Stull,  44  Neb.  175,  62  N. 
W.  501:  "The  recalling  of  juries  for 
instructions  is  bo  far  within  the  dis- 
cretion of  the  trial  court  as  not  of  it- 
self to  present  a  subject  for  review." 

[c]  But  see  Clarke  v.  Pierce,  82 
Miss.  462,  34  So.  4,  where  the  court 
says:  "It  is  not  only  the  right,  but 
the  duty,  of  the  court,  where  the  ends 
of  justice  so  require,  to  give  the  jury, 
at  any  time  before  the  verdict  is  re- 
ceived, any  further  instructions,  which 
correctly  s'ate  the  law,  that  may  be 
requested  by  either  party  in  writing." 

[d]  It  is  doubtful  whether  it  should 
be  done  except  upon  good  grounds 
shown.  Bowling  v.  Memphis,  etc.  E. 
Co.,  15  Lea  (Tenn.)  122. 

84.  Harper  v.  State,  109  Ala.  66,  19 
So.  901;  Cooper  v.  State,  79  Ala.  54; 
McNeil  V.  State,  47  Ala.  498;  Collins  v. 
State,  33  Ala.  434,  73  Am.  Dec.  426, 

[a]  After  the  charge  has  been  re- 
read it  is  not  error  to  give  additional 
instructions  at  the  request  of  a  party. 
' '  The  discretion  of  the  trial  judge  must 
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determine  when  additional  instructions 
are  needed  to  facilitate  the  jury  in  ar- 
riving at  a  proper  verdict;  and  unless 
an  abuse  of  such  discretion,  manifestly 
working  prejudice,  is  shown,  there  is  no 
cause  for  reversal."  Choctaw,  etc.,  E. 
Co.  V.  Craig,  79  Ark.  53,  95  S.  W.  168. 
'  [b]  Held  error  to  refuse  charge  on 
point  not  charged  previously.  Yeldell 
V.  Shinholster,  15  Ga.  189.  See  also 
Clarke  v.  Pierce,  82  Miss.  462,  34  So. 
4. 

[c]  In  Page  v.  Kinsman,  43  N. 
H.  328,  the  court  suggests  it  might  be 
error  to  fail  to  give  opportunity  for 
new  requests.  See  also  Harveiy  v.  Gra- 
ham, 46  N.  H.  175. 

[d]  Equal  opportunity  must  be 
given  each  party  to  submit  further  in- 
structions. Shaw  V.  Camp,  160  111.  425, 
43  N.  E.  608.  See  also  Feibelman  ». 
Manchester  F.  Ins.  Co.,  108  Ala.  180, 
204,   19  So.  540. 

[e]  Thus  the  accused  is  entitled  to 
the  same  opportunity  to  present  addi- 
tional instructions  as  the  state.  Fisher 
V.  People,  23  111.  283.  See  also  People 
V.  Davidson,  240  111.  191,  88  N.  B.  565, 
which  while  approving  the  rule  laid 
down  in  Fisher  v.  People,  23  111.  283, 
that  "the  prisoner  had  an  unquestion- 
able right  to  present  such  views  in  the 
shape  of  instructions  to  the  jury  as  the 
circumstances  might  require  in  his  own 
behalf,"  holds  that  the  rule  does  not 
apply  where  the  only  new  instruction 
was  as  to  the  form  of  the  verdict,  if 
they  should  find  defendants,  or  either 
of  them  guilty,  and  forms  for  acquittal 
had  previously  been  given. 

[f]  In  Keeble  v.  Black,  4  Tex. 
69,  there  was  held  to  be  no  error  in 
refusing  a  request  because  it  was  in- 
correct, but  it,  seems  to  be  conceded  a 
proper  request  should  have  been  al- 
lowed. See  also  McHenry  v.  State,  42 
Tex.  Crim.  542,  61  S.  W.  311. 

85.    One  reason  given  for  requiring 
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courts  have  refused  to  recognize  such  a  right*®  or  say  the  matter  is 
one  within  the  trial  court's  discretion.*'  And  where  the  statute  for- 
bids doing  more  than  answering  the  jury's  questions  categorically, 
additional  requests  need  not  be  granted.**  Even  when  the  right  is 
recognized  it  does  not  extend  to  a  case  where  the  court  merely  re- 
peated the  instructions  given  before  retirement,*®  or  merely  instructs 
as  to  the  form  of  the  verdict.®" 

3.  Of  Court's  Own  Moton.  —  a.  Usual  Power  of  Court.  —  It  is 
generally  held  that  the  court  may  of  its  own  motion  recall  the  jury 
and  give  them  additional  instructions,®^  even  where  the  jury  on  being 


instructions  to  be  given  in  open  court 
Is  stated  to  be  so  the  parties  ' '  may  ask 
others  explanatory  if  deemed  neces- 
sary." O'Connor  v.  Guthrie,  11  Iowa 
80.  To  same  effect,  see:  Minn. — Hud- 
son V.  Minneapolis,  etc.  E.  Co.,  44  Minn. 
52,  46  N.  W.  314.  Mo.— Chouteau  v. 
Jupiter  I.  Wks.,  94  Mo.  388,  7  S.  W. 
467.  N,  J.— Cook  V.  Green,  6  N.  J.  L. 
109. 

86.  Nelson  v.  Dodge,  116  Mass.  367; 
Kellogg  V.  French,  15  Gray  (Mass.) 
354.  See  Flexilis  Werke,  etc.  v.  Hess, 
205  Ted.  850,  124  C.  C.  A.  52. 

[a]  The  court  having  fully  and 
correctly  responded  lo  the  jury's  in- 
quiry "neither  side  had  any  valid 
right  to  demand  more."  Williams  v. 
Com.,  85  Va.  607,  8  S.  E.  470.  See  also 
Eieger  v.  United  States,  107  Fed.  916, 
47  C.  C.  A.  61. 

87.  La. — State  v.  Maxent,  10  La. 
Ann.  743.  Mass.^Nelson  v.  Dodge,  116 
Mass.  367;  Kellogg  v.  French,  15  Gray 
354.  N.  Y.— People  v.  Fiorentino,  197 
N.  T.  560,  91  N.  E.  195  (holding  that 
in  the  case  at  bar  since  the  court  did 
allow  it  by  telling  counsel  to  proceed, 
the  request  was  as  regular  as  if  it  had 
been  presented  in  due  time),  followed 
in  People  v.  Turley,  148  N.  Y.  Supp. 
651. 

[a]  Counsel  "had  no  right  to  re- 
open the  case  to  propound  fresh  re- 
quests after  having  covered  every  as- 
pect of  the  case  already."  People  c. 
Conklin,  175  N.  Y.  333,  67  N.  E.  624. 

88.  Harris  v.  State,  64  Tex.  Crim. 
594,  144  S.  W.  232. 

89.  Prosser  v.  Henderson,  11  Ala. 
484;  Harvey  v.  Graham,  46  N.  H.  175. 

90.  People  v.  Davidson,  240  111.  191, 
88  N.  E.  565. 

91.  Ala.— Wilson  v.  State,  128  Ala. 
17,  29  So.  569.  Ark.— Pless  v.  State, 
102  Ark.  506,  145  S.  W.  220.  Cal. 
People  V.  Stouter,  142  Cal.  146,  75  Pac. 


780;  People  v.  Mayes,  113  Cal.  618,  45 
Pac.  860.  Fla. — Lindsey  v.  State,  67 
Fla.  Ill,  64  So.  501.  Ga.— Pritehett  v. 
State,  92  Ga.  65,  18  S.  E.  536.  111. 
Shaw  V.  Camp,  160  111.  425,  43  N.  E. 
608.  Ind. — In  re  Darrow,  175  Ind.  44, 
92  N.  E.  369;  Breedlove  v.  Bundy,  96 
Ind.    319.      la. — Erwin  ~  v.    Fillenwarth, 

137  N.  W.  502.  Mass. — McDonald  v. 
Com.,  173  Mass.  322,  53  N.  E.  874,  73 
Am.  St.  Eep.  293.  Minn. — Humphrey 
V.  Monida  &  Y.  Stage  Co.,  115  Minn. 
18,  131  N.  W.  498.  Mo.— Scott  v. 
Haynes,  12  Mo.  App.  597;  .State  v. 
Furgerson,  1.52  Mo.  92,  53  S.  W.  427. 
Neb.— McClary  v.  Stull,  44  Neb.  175,  62 
N.  W.  501,  followed  in  Hardesty  v. 
State,  95  Neb.  839,  146  N.  W.  1007. 
N.  y.— Phillips  V.  New  York  Cent.,  etc. 
E.  Co.,  127  N.  Y.  657,  27  N.  E.  978. 
Pa.— 'Cox  V.  Highley,  100  Pa.  249.  S.  0. 
State  V.  Hough,  97  S.  C.  24,  81  S.  E. 
187;  Harrell  v.  Columbia  Elec.  St.,  etc., 
Co.,  89  S.  C.  97,  71  S.  E.  359;  State  v.. 
Lightsey,  43  S.  C.  114,  20  S.  E.  975. 
Wash.— State  «.  Miller,  78  Wash.  268, 

138  Pac.  896.  W.  Va.— Gay  v.  Gay,  74 
W.  Va.  800,  83  S.  E.  75. 

[a]  "The  attainment  of  justice  re- 
quires that  the  court  should  be  vested 
with  a  sound  discretion  to  instruct  the 
jury  at  any  time,  even  after  they  have 
retired  to  consider  of  their  verdict." 
National  Lumb.  Co.  v.  Snell,  47  Ark. 
407,  1  S.  W.  708,  following  McDaniel 
V.  Crosby,  19  Ark.  533;  Vizer  v.  Bert- 
rand,  19  Ark,  487. 

[b]  "Trial  courts  of  necessity  pos- 
sess and  exercise  a  large  discretion  in 
recalling  juries  and  submitting  amend- 
ed or  additional  legal  propositions  by 
way  of  instructions."  Hayes  v.  Will- 
iams, 17  Colo.  465,  30  Pac.  352. 

[c]  The  discretion  of  the  court  will 
not  be  reviewed  in  the  absence  of  its 
clear  abuse.  In  re  Darrow,  175  Ind.  44, 
92  N,  E.  369. 
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asked  have  stated  that  they  desire  no  further  eharges.^^  But  a  statute 
forbidding  the  court  to  charge  unless  requested  applies  as  well  after 
the  retirement  of  a  jury  as  before.** 

b.  When  Jury  Vnahle  To  Agree?*  —  It  is  a  familiar  practice  to 
further  instruct  the  jury  after  they  have  deliberated"  for  some  time 
and  are  apparently  unable  to  agree,*^  or  have  reported  their  inability 
to  agree  on  a  verdict,®'  but  it  is  not  necessary  for  the  court  to  await 
a  formal  report  by  the  jury  that  they  cannot  agree.°^ 

e.  After  Jury  Reports  Agreement.  —  Even  after  the  jury  have  an- 
nounced an  agreement  it  seems  the  court  may  give  them  further 
instructions.** 


[d]  Texas  Eev.  St.,  1895,  art.  1321 
reads  "An  additional  charge  or  instruc- 
tions may  be  given  them  upon  any 
question  of  law  arising  in  the  case  .  .  . 
upon  the  application  of  the  jury  there- 
for in  open  court."  In  Benavidea  v. 
State,  31  Tex.  Crim.  173,  20  S.  W.  369, 
37  Am.  St.  Eep.  799,  it  is  squarely  held 
that  the  right  of  the  court  to  act  of 
its  own  motion  is  not  taken  away  in 
criminal  oases  and  that  rule  is  followed 
in  Harrison  v.  State  (Tex.  Grim.),  153 
S.  W.  139,  and  Miller  v.  State,  62  Tex. 
Crim.  507,  138  S.  W.  113.  The  same 
rule  applies  in  civil  cases  (see  Cheek  v. 
W.  H.  Nicholson  &  Co.  (Tex.  Crim.), 
146  S.  W.  594  and  Hunt  v.  Johnson 
(Tex.  Civ.  App.),  141  S.  W.  1060), 
though  it  was  doubted  by  earlier  cases. 
See  Bailey  v.  Hartman  (Tex.  Civ.  App.), 
85  S.  W.  829. 

92.  Nichols  v.  Munsel,  115  Mass. 
567.  But  see  Granberry  v.  Prierson,  2 
Baxt.   (Tenn.)  326. 

93.  Duncan  v.  State,  49  Miss.  331. 
See  also  siiyra,  X,  A,  1. 

94.  Generally  as  to  power  of  court 
to  urge  agreement,  see  the  title"  Juries 
and  Jurors." 

95.  "It  is  a  familiar  practice  .  .  . 
It  would  be  startling  to  have  such  ac- 
tion held,  to  be  error,  and  error  suffi- 
cient to  reverse  a  judgment."  Allis  v. 
United  States,  155  U.  S.  117,  15  Sup. 
Ct.  36,  39  L.  ed.  91. 

96.  Ark.— McDaniel  v.  Crosby,  19 
Ark.  533.  Colo. — ^Hayes  v.  Williams,  17 
Colo.  465,  30  Pao.  352.  Ga. — Maddox  v. 
Morris,  110  Ga.  309,  35  S.  E.  170.  111. 
Joliet  V.  Looney,  159  111.  471,  42  N. 
E.  854.  liid.— Sage  v.  Evansville,  etc. 
E.  Co.,  134  Ind.  100,  33  N.  E.  771; 
Hogg  V.  State,  7  Ind.  551.  la. — State 
V.  Pitts,  11  Iowa  343.  Kan.— State  v. 
Chandler,  31  Kan.  201,  1  Pac.  787.  Ky. 
See   Sears'   Admr.  v.  Louisville   &  N. 
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E.  Co^  82  Ky.  L.  Eep.  152,  56  S.  W. 
725.  Me. — Edmunds  v.  Wiggin,  24  Me. 
505.  Mass. — ^Eainger  v.  Boston  Mut.  L. 
Assn.,  167  Mass.  109,  44  N.  E.  1088; 
Com.  V.  Snelling,  15  Pick.  321.  Minn. 
Holland  v.  Sheahan,  106  Minn.  545, 
119  N.  W.  217.  Mo.— Dowzelot  v.  Eaw- 
lings,  58  Mo.  75.  N.  Y. — See  Douglas 
V.  Metropolitan  St.  E.  Co.,  119  App. 
Div.  203,  104  N.  Y.  Supp.  452.  Ohio. 
Saloman  v.  Eeis,  5  Ohio  C.  C.  375. 
R.  I. — Alexander  v.  Gardiner,  14  E.  I. 
15.  Tex. — Turner  v.  Lambeth,  2  Tex. 
365.  Wis. — Hannon  v.  State,  70  Wis. 
448,  36  N.  W.  1. 

97.  State  v.  EoUins,  77  Me.  380. 

98.  In  Jack  v.  Territory,  2  Wash. 
Ter.  101,  3  Pac.  832,  the  judge's  power 
to  amend  an  erroneous  instruction  be- 
fore he  receives  the  verdict  and  dis- 
charges the  jury  "while  questioned  in 
the  argument  seems  conceded  in  the 
briefs."  The  court  sepms  to  deem 
the  power  to  exist  but  in  the  case  at 
bar,  since  the  instructions  were  suf- 
ficient in  the  first  place  and  the  amend- 
ments were  favorable  to  defendant,  he 
could  not  complain. 

[a]  "Up  to  the  time  of  rendering 
verdict  it  is  not  irregular  to  send  them 
to  their  room  with  such  instruction  as 
is  appropriate  to  the  case,  when  noth- 
ing is  pointed  'out  that  operates  in- 
juriously upon  one  olf  the  parties." 
Florence,  etc.  Co.  v.  Grover,  etc.  Co., 
110  Mass.  70,  14  Am.  Eep.  579. 

[b]  The  right  to  do  so  is  doubted  in 
Turner  v.  Lambeth,  2  Tex.  365.  See 
also  State  v.  Johnson,  30  La.  Ann.  921, 
where  it  was  held  error  for  the  court 
to  send  the  jury  back,  after  they  had 
announced  their  verdict,  with  the  state- 
ment that  if  by  a  recommendation  of 
mercy  they  intended  to  say  "guilty 
without     capital     punishment,"     they 
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4.  By  Consent  of  Counsel.  —  It  is  not  error  to  give  additional  in- 
structions by  consent  of  counsel.'^ 

5.  On  Sunday.  —  Notwithstanding  the  usual  rule  that  Sunday  is 
a  non-judicial  day,  it  has  been  held  under  some  statutes  that  "the 
court  may  recall  and  re-instruct  on  that  day.^ 

B.  What  Additional  Instructions  May  Be  Given.  —  1.  What- 
ever Originally  Proper. —  The  general  rule  is  that  any  instruction 
which  would  have  been  proper  in  the  first  instance  may  be  given  on 
recall  of  the  jury.^  But  by  statute  it  is  sometimes  required  that  the 
court  shall  instruct  only  on  the  point  about  which  the  jury  inquires.* 


should  retire  and  bring  a  verdict  ac- 
cordingly. 

[o]  Sending  jury  back  to  correct 
verdict,  see  the  title  "Verdict." 

99.  Noffsinger  v.  Bailey,  72  Mo.  216, 
by  consent  of  counsel  on  both  sides  the 
court  gave  a  direction  to  the  jury  by 
writing  if  on   the  instructions. 

1.  McCoy  V.  Jordan,  184  Mass.  575, 
69  N.  E.  358,  statute  expressly  author- 
izing it. 

_  [a]  It  is  admitted  this  was  a  judi- 
cial act  but  the  provision  that  while 
the  jury  are  absent  the  court  shall  be 
deemed  open  for  every  purpose  con- 
nected with  the  cause  submitted  to 
them,  governs.  People  v.  Odell,  1  Dak. 
189,  196,  46  N.  W.  601.  See  also  Stone 
V.  United  States,  167  V.  8.  178,  17  Sup. 
Ct.  778,  42  L.  ed.  127;  Jones  v.  John- 
son, 61  Ind.  257.  But  see  Gholston  v. 
Gholston,  31  Ga.  625;  Moss  v.  State 
(Tenn.),  173  S.  W.  859;  and  see  gener- 
ally the  title  "Sunday  and  Holidays." 

2.  Ark.— Hamilton  v.  State,  62  Ark. 
543,  36  S.  W.  1054.  Ind.— Sage  v. 
Evansville,  etc.  E.,  134  Ind.  100,  33 
N.  E.  771;  McClelland  v.  Liuville,  etc. 
E.  Co.,  94  Ind.  276.  Me.— Edmunds  v. 
Wiggin,  24  Me.  505.  Mass. — Com.  v. 
Snelling,  15  .Pick.  321.  Va.— Smith  v. 
Stanley,  114  Va.  117,  75  S.  E.  742. 

[a]  The  court  need  not  confine  it- 
self to  mere  categorical  answers  to 
the  jury's  inquiries.  Paine  v.  Hutch- 
ins,  49  Vt.  314.  See  also  Perdue  v. 
State,  126  Ga.  112,  54  S.  E.  820;  Ed- 
munds V.  Wiggin,  24  Me.  505. 

[b_]  Ohio  Gen.  Codes,  1910,  §11452 
provides  for  conducting  the  jury"  on 
their  request  to  the  court  "which  shall 
give  the  information  sought  upon  mat- 
ters of  law  and  also  .  .  .  may  state  its 
recollection  of  the  testimony  upon  a 
disputed  point."  See  also  Hulse  v. 
State,  35  Ohio  St.  421. 

[c]    Stating  at  Whose  Request. — In 


giving  a  proper  instruction  it  is  not 
prejudicial  to  state  that  it  is  given  at 
the  request  of  plaintiflE's  counsel,  though 
previously  the  court,  in  the  jury's  pres- 
ence had  refused  to  give  the  charge  on 
request  of  defendant's  counsel.  Euels 
V.  Milwaukee  Brewery  Co.,  148  Wis. 
222,  134  N.  W.  914,  Ann.  Cas.  1913A, 
1356. 

[d]  Additional  instructions  defin- 
ing the  punishment  for  different  de- 
grees of  the  offense  charged  may  be 
given.  State  v.  Kessler,  15  Utah  142, 
49  Pac.  293,  62  Am.  St.  Eep.  911.  See 
generally  as  to  ,  defining  punishment, 
supra,  VI,  L. 

[e]  Admonitions  (1)  against  pre- 
conceived prejudice  may  be  given  by 
way  of  additional  instructions.     State 

V.  Lawrence,  38  Iowa  51.  (2)  And 
the  jury  being  in  disagreement  as  to 
the  testimony  the  court  may  properly 
tell  them  that  the  recollection  of  a 
majority  of  their  members  is  more 
probably  right  than  that  of  a  minority. 
State  1}.  Blackwell,  9  Ala.  79.  See 
generally  as  to  admonishing  and  cau- 
tioning the  jury,  VI,  H,  4;   VI,  H,  5; 

VI,  H,  6;  VII. 

Necessity  of  Kepeatiug  Entire 
Charge. — See  infra,  X,  C,  1. 

As  to  completely  changing  the 
charge  see  infra  X,  B,  2. 

3.  Tex. — Code  Crim.  Proc,  art.  734. 
See  Wharton  v.  State,  45  Tex.  2; 
Chamberlain  ■y.  State,  2  Tex.  App.  451. 

[a]  In  Harrison  li.  State  (Tex. 
Crim.),  153  S.  W.  139,  it  is  held  that 
the  statute  does  not  mean  that  the 
court  must  give  "the  shortest  possible 
answer  to  such  a  question,  as  he  might 
have  done  in  this  case  by  the  one 
word  'No'  or  the  one  word  'Yes,'  but 
it  would  be  proper,  as  was  done  in 
this  case,  to  briefly  and  succinctly  tell 
the  jury  correctly  what  to  do  in  con- 
sideration     of      the      question      pro- 
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2.  Changing  Instructions  and  Adding  to  Charge.  —  The  court 
should  not  give  entirely  different  instructions  from  those  before 
given,*  though  the  right  to  withdraw  a  series  of  instructions  and  give 
an  entirely  new  series  has  been  recognized.^  The  court  may  reread 
the  former  instructions,^  or  may  give  additional  instructions  explain- 
ing those  formerly  given,^  or  on  points  on  which  the  jury  say  they 
are  in  doubt,^  or  on  which  they  disagree  as  to  the  terms  of  the  judge's 
former  charge.^ 

Instructions  inadvertently  omitted^"  or  erroneously  refused  may  be 


pounded."  Quoted  with  approval  in 
Bell  V.  State  (Tex.  Crim.),  156  S.  W. 
1194.  In  Edwards  v.  State  (Tex.  'Grim.), 
160  S.  W.  709,  it  was  held  sufficient  to 
tell  the  jury  to  look  to  the  charge  as 
theretofore  given  them. 

[b]  In  Farris  v.  State,  64  Tex. 
Crim.  524,  144  S.  W,  249,  it  was  held 
sufficient  for  the  court  to  answer,  "He 
would  not  have  a  right  to  get  his  gun 
and  go  down  there"  in  response  to  the 
foreman's  question,  "If  there  was  a 
disturbance  down  there,  and  some  one 
told  defendant  that  his  child  had  been 
beat  up,  would  he  have  a  right  to  get 
his  gun  and  go  down  there?" 

4.  As  said  in  Foster  v.  Turner,  31 
Kan.  58,  1  Pac.  145,  the  court  "is  not 
justified  in  giving  another  full,  com- 
plete and  different  charge  upon  nearly 
all,  or  even  some  of  the  material  ques- 
tions involved  in  the  issues  of  the 
case." 

[a]  In  Pless  v.  State,  102  Ark.  506, 
145  S.  W.  221,  this  was  called  a  bad 
practice  but  the  court  intimated  it 
would  not  have  reversed  had  the  in- 
struction as  given  been  correct.  > 

[b]  In  People  v.  Stouter,  142  Gal. 
146,  75  Pac.  780,  it  was  held  to  be 
error  to  give  instructions  authorizing 
conviction  of  attempt  to  commit  a 
crime,  the  jury  having  quite  clearly 
shown  how  they  stood  on  the  question 
of  whether  the  crime  had  actually  been 
committed.  Cpmpare  Bell  v.  State 
(Tex.  Crim.),  156  S.  W.  1194. 

[c]  "The  orderly  practice  ...  in 
the  district  courts  does  not  permit  that, 
when  a  jury  on  its  own  motion  returns 
to  the  court  for  further  instruction, 
the  case  should  be  again  opened  for 
.  .  .  the  submission  by  counsel  on 
either  side  of  further  points  for  in- 
struction." Plexilis  Werke,  etc.  v. 
Hess,  205  Fed.  850,  124  C.  C.  A.  52. 

5.  Goldsmith  v.  First  Nat.  Bank,  50 
Ind.  App.  11,  96  N.  B.  503.  Compare 
supra,  IX, 
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6.  Mass. — Nichols  v.  Munsel,  115 
Mass.  567.  Ohio— Saloman  v.  Eeis,  5 
Ohio  C.  C.  375.  Wis.— Woodruff  v. 
King,  47  Wis.  261,  2  N.  W.  452. 

[a]  "The  mere  act  of  rereading  a 
proper  instruction  to  the  jury  is  not 
error."  Gafi  v.  Greer,  88  Ind.  122,  45 
Am.  Eep.  449. 

[b]  On  jury's  return  and  request  to 
be  charged  as  to  the  effect  of  the  af- 
firmative finding  on  a  submitted  issue 
there  is  no  error  in  recharging  sub- 
stantially as  they  had  been  before 
charged.  Daniel  v.  Dixon,  161  N.  C 
377,  77  S.  E.  305. 

ITecessity  of  reading  aU  or  only  part 
of  instructions  previously  given.  See 
infra,  X,  C,  1. 

7.  Hamilton  v.  State,  62  Ark.  543, 
36  S.  W.  1054;  Florence,  etc.  Co.  v. 
Grover,  etc.  Co.,  110  Mass.  70,  14  Am. 
Eep.  579. 

8.  Ga.—0 'Shields  v.  State,  55  Ga. 
696.  Kan.— State  v.  Chandler,  31  Kan. 
201,  1  Pac.  787.  Mo.— Wilkinson  v.  St. 
Louis,  etc.  Co.,  102  Mo.  130,  14  S.  W. 
177.  Ohio. — Saloman  v.  Eeis,  5  Ohio  C. 
C.  375. 

9.  Wilson  V.  State,  37  Tex.  Crim. 
156,  38  S.  W.  1013.  But -see  State  v. 
Churchill,  52  Wash.  210,  100  Pac.  309, 
where  it  was  held  sufficient  in  such  a 
case   to   reread   all   the   instructions. 

10.  Ga.— Pritehett  v.  State,  92  Ga. 
65,  18  S.  E.  536,  the  court  had  inad- 
vertently omitted  to  instruct  as  to  the 
form  of  the  verdict  in  case  defendant 
should  be  found  guilty.  Mass. — Com. 
V.  Snelling,  15  Pick.  321.  Mo. — Dowze- 
lot  V.  Eawlings,  58  Mo.  75.  Pa.— Cox 
V.  Highley,  100  Pa.  249.  S.  C— Har- 
rell  V.  Columbia  Elec.  St.,  etc.  Co.,  89 
S.  0.  97,  71  S.  E.  359. 

[a]  "It  was  the  duty  of  the  court 
to  fully  instruct  the  jury  as  to  the  law 
of  the  case,  and,  if  in  the  opinion  of 
the  court  he  had  omitted  anything 
which  in  his  judgment  would  be  of 
value  to   the  jury  in   reaching  a  con- 
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given  by  the  court  when  the  jury  return  for  additional  instructions." 
It  has  been  suggested  that  instructions,  which  perhaps  would  have 
been  too  prolix  in  the  first  instance,  may  be  given  on  request  by  the 
jury.^^ 

3.  Restating  Evidence  and  Charging  Thereon.^^  —  The  court  may 
restate  the  evidence  and  may  comment  thereon  to  the  extent  and  no 
further  than  he  could  have  done  in  the  first  instance.^*  Thus,  where 
a  fair  summing  up  is  permitted  the  court  may  make  such  a  summing 
up  on  recharging  the  jury,^^  and  having  once  properly  expressed  his 
opinion  as  to  the  credibility  of  a  witness  he  may  repeat  that  opin- 
ion,^^  and  it  has  been  held  error  to  refuse  to  state  to  the  jury  what 
the  evidence  of  a  witness  was,^^  and  the  statutes  sometimes  provide 
specifically  for  such  restatement.^^ 

C.  What  Must  Be  Charged.  —_  1.  Necessity  of  Repeating  Whole 
of  Pormer  Charge.  —  It  is  not  always  necessary  to  reread  the  whole 


elusion,  we  see  no  error  in  calling  them 
from  the  jury  room,  and  so  instructing 
them."  State  v.  Miller,  78  Wash.  268, 
138  Pac.  896. 

[b]  Where  the  trial  judge  offered 
to  reeay  the  Jury  and  give  omitted  re- 
quests, counsel  waives  right  to  object 
to  the  omission  by  failure  to  follow  the 
court's  suggestion.  Seherrer  v.  Seat- 
tle, 52  Wash.  4,  100  Pac.  144. 

11.  Phillips  V.  New  York,  etc.  E. 
Co.,  127  N.  Y.  657,  27  N.  E.  978;  Buck 
V.  Milwaukee  Brewery  Co.,  148  Wis. 
222,  134  N.  W.  914,  Ann.  Cas.  1913A, 
1356. 

12.  Kenner  v.  Thornburg,  111  Iowa 
515,  82  N.  W.  950. 

13.  Generally  as  to  charging  on  the" 
facts,  see  supra,  VI,  H,  1. 

As  to  reading  or  stating  tlie  evidence 
to  jury  after  submission  of  the  case  to 
them,  see  the  title  "Juries  and  Jur- 
ors." 

14.  U.  S.— Allis  V.  United  States,  155 
U,  S.  117,  15  Sup.  Ot.  36,  39  li.  ed.  91; 
Aerheart  v.  St.  Louis,  I.  M.  &  S.  E.  Co., 
99  Fed.  907,  40  C.  C.  A.  171.  Me.— Ed- 
munds V.  Wiggin,  24  Me.  505.  Mass. 
Nichols  V.  Munsel,  115  Mass.  567.  Wis. 
Byrne  v.  Smith,  24  Wis.  68. 

[a]  Where  the  court  had  already 
fully  instructed  them  on  the  elements 
of  the  crime,  and  the  communication 
addressed  to  him  by  the  jury  stated  they 
were  agreed  that  defendant  charged 
with  burglary  had  entered  the  house 
but  had  a  "doubt  of  his  intention  to 
commit  larceny,"  it  would  have  been 
an  invasion  of  the  province  of  the  jury 
to    answer    an    inquiry;     "Can    your 


honor  further  assist  us  in  the  case?" 
State  V.  Maxwell,  42  Iowa  208. 

[b]  The  jury  addressed  an  inquiry 
to  the  court  as  to  their  right  to  consider 
a  certain  confession,  made  to  the 
state's  attorney,  taking  into  consid- 
eration statements  made  by  one  of  the 
defendant's  attorneys.  The  court  an- 
swered simply  stating  that  the  state- 
ments made  by  the  state's  attorney 
and  a  deputy  sheriff  under  oath  were 
a  part  of  the  evidence  before  the  jury 
and  they  were  entitled  to  consider 
them.  It  was  held  that  this  did  not 
suggest  considering  the  state's  evi- 
dence to  the  exclusion  of  defendant 's 
testimony  nor  that  it  was  entitled  to 
more  weight.  Toomer  v.  State,  112  Md. 
285,  76  Atl.  118. 

15.  Hannon  v.  State,  70  Wis.  448,  36 
N.  W.  1. 

16.  State  V.  Summers,  4  La.  Ann. 
26. 

17.  Drew  V.  Andrews,  8  Hun  (N. 
Y.)  23.  As  to  rereading  the  testimony 
of  witnesses  generally,  see  the  title 
"Juries  and  Jurors." 

18.  On  the  trial  of  a  civil  cause  the 
court  may, on  request  o£  the  jury  state 
its  Recollection  of  a  disputed  point 
(See  also  Ohio  Gen.  Codes,  1910, 
§11452).  "The  chapter  relating  to  the 
trial  of  criminal  cases,  contains  no  cor- 
responding provision.  .  .  .  But  an  ex- 
amination of  these  chapters  does  not 
lead  to  the  conclusion  that,  in  omitting 
the  provision  in  the  latter  case,  there 
was  any  intention  to  deny  to  the  judge 
such  power."  Hulse  v.  State,  35  Ohio 
St.  421, 
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charge,^'  and  where  the  jury  ask  to  be  instructed  on  a  particular  point 
the  better  practice  seems  to  be  not  to  reread  the  whole  charge  as  this 
may  lead  to  confusion,^"  but  on  the  other  hand  it  has  been  held  error 
not  to  read  the  whole  charge  where  the  jury  have  not  asked  instruc- 
tions on  a  particular  point,^^  and  not  error  to  refuse  to  read  part 
coupled  with  an  offer  to  read  all  which  the  jury  declined.^* 

2.  In  Restating  Evidence.  —  While  all  of  the  evidence  need  not 
be  restated  on  the  jury's  request  for  a  restatement  of  part,''^  if  part 
only  is  stated  the  jury  ought  to  be  cautioned  that  the  other  evidence 
in  the  case  must  be  considered.^* 

D.  Exceptions  to  Additional  Chaege.^^  —  The  right^^  and  neces- 
sity^'' of  excepting  to  the  additional  instructions  is  the  same  as  in  the 
case  of  the  original  charge.  The  time  when  such  exceptions  must  be 
taken  is  sometimes  made  the  subject  of  a  special  rule.^® 


19.  Pless  V.  State,  102  Ark.  506,  145 
S.  W.  220,  but  the  jury  should  be  ad- 
monished to  regard  a  single  instruction 
given  in  connection  with  .  all  the  in- 
structions formerly  given. 

[a]  The  jury  having  asked  if  they 
might  ' '  modify  their  verdict ; ' '  mean- 
ing thereby  to  find  a  lesser  offense,  the 
court  properly  reread  the  portion  of 
his  charge  bearing  on  that  subject, 
without  reading  the  whole  charge,  or 
answering  their  question  categorically. 
Perdue  v.  State,  126  Ga.  112,  54  S.  E. 
820. 

[b]  Where  the  jury  seemed  unable 
to  agree  and  stated  that  they  under- 
stood the  general  charge  it  was  held 
not  error  to  give  an  instruction  on 
reasonable  doubt  without  restating  all 
the  law  of  the  case.  State  v.  Hough, 
97  S.  C.  24,  81  S.  E.  187. 

Propriety  of  Bereadiug  Whole 
Charge.— See  supra,,  X,  B,  2. 

20.  Gravett  v.  State,  74  Ga.  191; 
Wilson  V.  State,  68  Ga.  827;  Kimberly 
V.  State,  4  Ga:  App.  852,  62  S.  E.  571. 
See  swfira,  X,  A,  1;  also  X,  B,  1,  as  to 
statutory  requirement  to  answer  cate- 
gorically. 

[a]  "The  court  properly  confined 
these  later  instructions  to  matters  re- 
quested by  the  jury."  People  v. 
Sauerbier,  173  Mich.  521,  139  N.  W. 
260. 

[b]  It  is  not  error  to  reread,  to  the 
jury  all  the  instructions,  though  their 
inquiry  shows  that  they  were  in  doubt 
only  as  to  the  meaning  of  one.  State 
V.  Churchill,  52  Wash.  210,  100  Pac.  309. 

21.  Swaggerty  v.  Caton,  1  Heisk. 
(Tenn.)  199,  followed  in  Granberry  v. 
Frierson,  2  Baxt.  (Tenn.)  326. 
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22.  PlaintifE  requested  that  a  por- 
tion of  the  charge  be  reread.  The  court 
informed  the  jury  he  would  read  all 
the  instructions  if  desired.  The  fore- 
man stated  that  such  was  not  their 
desire.  Cockrill  v.  Hall,  76  Gal.  192, 
18  Pac.  318. 

23.  Allis  V.  United  States,  155  IT.  S. 
117,  15  Sup.  Ct.  36,  39  L.  ed.  91.  See 
also  Byrne  v.  Smith,  24  Wis.  68;  and 
more  fully  the  title  "Juries  and 
Jurors." 

24.  Allis  V  United  States,  155  U.  S. 
117,  124,  15  Sup.  Ct.  36,  39  L.  ed.  91. 

As  to  restatement  of  evidence  to 
jury,  see  fully  the  title  "Juries  and 
Jurors." 

25.  Compare  infra,  XII. 

26.  Feibelman  v.  Manchester,  etc. 
Co.,  108  Ala.  180,  19  So.  540;  Nelson  v. 
Dodge,  116  Mass.  367. 

[a]  Where  one  is  entitled  to  have 
counsel  present,  the  offer  of  the  court 
to  give  him  an  exception  to  the  addi- 
tional instruction  does  not  cure  the 
court's  error  in  not  having  counsel 
present.  Feibelman  v.  Manchester,  etc. 
Co.,  108  Ala.  180,  19  So.  540. 

27.  But  where  no  exception  was 
taken  to  the  court's  declining  to  charge 
further  on  degrees,  though  the  jury 
had  requested  it,  and  counsel  had  re- 
ceived permission  to  present  an  addi- 
tional request,  the  reviewing  court  re- 
versed under  Code  Crim.  Proc,  §528, 
"in  the  interest  of  justice,"  it  being 
a  capital  case  and  there  not  having 
been  a  clear  instruction  as  to  the  vari- 
ous degrees.  People  i).  Fiorentino,  197 
N.  Y.  560,  91  N.  E.  195. 

28.  Exceptions  to  further  instruc- 
tions given  in  absence  of  counsel  may 
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B.  How  Requested  and  Given.  —  1.  Must  Be  in  Open  Court. 
The  usual  and  proper  practice  is  for  the  jury  to  request  the  officer 
in  charge  to  bring  them  before  the  court  as  a  body  when  they  de- 
sire further  instructions,^^  and  the  questions  should  be  presented 
through  their  foreman.'" 

The  general  rule  is  that  the  court  can  instruct  the  jury  in  open 
court  only  and  that  the  judge  has  no  more  right  to  communicate  with 
them  or  attend  upon  their  deliberations  than  has  any  other  person.'^ 
Tt  does  not  alter  the  case  that  the  judge  acted  entirely  from  a  mis- 
taken sense  of  duty,^^  or  that  what  he  did  was  by  request  of  the 
jury,''  or  that  his  only  communications  were  in  writing  in  the  form 


under  court  rule  be  made  within  24 
hours  thereafter.  See  James  v.  Boston 
Elev.  Ey.  Co.,  213  Mass.  424.  100  N.  E. 
545. 

29.  Ksher  V.  People,  23  HI.  283. 
[a]     The  statutes  so  provide  in  some 

states.  An  illustration  is  Texas  Code 
Crim.  Proc,  art.  754:  "The  jury  shall 
appear  before  the  judge,  in  open  court, 
in  a  body,  and  through  their  foreman 
shall  state  to  the  court,  either  verbally 
or  in  writing,  the  particular  point  of 
law  upon  which  they  desire  further  in- 
struction." See  Bell  v.  State  (Tex. 
Grim.),  156  S.  W.  1194;  Harrison  v. 
State  (Tex.  Crim.),  153  S.  W.  139. 

Communications  between  court  and 
jury  generally,  see  the  title  "Juries 
and  Jurors." 

30.  Com.  V.  Borasky,  214  Mass.  313, 
101  N.  E.  377. 

[a]  In  People  v.  Gonklin,  175  N.  Y. 
333,  67  N.  E.  624,  it  is  said  to  be  prop- 
erly within  the  ,  province  of  the  court 
at  its  discretion  to  require  questions  to 
be  put  through  the  foreman. 

31.  Ala. — Johnson  v.  State,  100  Ala. 
55,  14  So.  627.  Ga.— Miller  v.  State,  13 
Ga.  App.  440,  79  S.  E.  232.  Idaho- 
State  V.  Bland,  9  Idaho  796,  76  Pac.  780. 
lU. — ^Crabtree  v.  Hagenbaugh,  23  111. 
349,  76  Am.  Dee.  694.  Ind.— 'Coolman 
V.  State,  163  Ind.  503,  72  N.  E.  568; 
Fish  V.  Smith,  12  Ind.  563.  Ky.— Bent- 
ler  V.  Com..  143  Ky.  503,  136  S.  W.  896. 

Mass Kullberg     v.     O'Donnell,      158 

Mass.  405,  33  N.  E.  528,  35  Am.  St. 
Eep.  507,  citing  many  Massachusetts 
cases.  Compare  Moseley  v.  Washburn, 
165  Mass.  417,  43  N.  E.  182;  Com.  v. 
Heden,  162  Mass.  521,  39  K  E.  181; 
Bead  v.  City  of  Cambridge,  124  Mass. 
567,  26  Am.  Eep.  690.  Minn.— Hoberg 
V.  State,  3  Minn.  262.  Mo.— State  v. 
Miller,  100  Mo.  606,  13  S.  W.  832;  Me- 
Pherson  v.  St.  Louis,  etc.  E.  Co.,  97  Mo. 


253,  10  S.  W.  846;  Chouteau  v.  Jupiter 
Iron  Wks.,  94  Mo.  388,  7  S.  W.  467. 
N.  J.— Cook  V.  Green,  6  N.  J.  L.  109. 
N.  Y.— Wheeler  v.  Sweet,  137  N.  Y. 
435,  33  N.  E.  483;  Watertown,  etc.  Co. 
V.  Mix,  51  N.  Y.  558;  Gibbons  v.  Van 
Alstyne,  29  N.  Y.  St.  461,  9  N.  Y.  Supp. 
156.  Okla.— Watson  v.  State,.  7  Okla. 
Crim.  508,  124  Pac.  329.  Tex. — Booth 
V.  State  (Tex.  Crim),  145  S.  W.  923; 
Gardner  v.  State,  55  Tex.  Crim.  394, 
117  S.  W.  140.  Wis.— Havener  v.  State, 
125  Wis.  444,  104  N.  W.  116. 

[a]  In  People  v.  Sauerbier,  173 
Mich.  521,  139  N.  W.  260,  while  fully 
recognizing  the  rule  forbidding  com- 
munications with  the  jury  it  was  held 
error  could  not  be  predicated  upon  the 
mere  receipt  of  a  written  communica- 
tion from  one  of  the  jurors  to  the 
ju'Jge,  the  exact  nature  of  which  the 
judge  refused  to  disclose  laud  upon 
which  he  made  no  comment. 

[b]  Where  the  judge  sent  a  copy  of 
the  statutes  to  the  juiy,  with  reference 
to  a  certain  section,  this  was  held  re- 
versible error.  State  v.  Patterson,  45 
Vt.  308,  316,  12  Am.  Eep.  200. 

32.  Kirk  v.  State,  14  Ohio  512. 

33.  Kirk  V.  State,  14  Ohio  512, 
where  an  associate  judge  went  to  the 
jury  room  at  the  request  of  the  jury 
and   explained  the  charge. 

[a]  In  State  v.  Wroth,  15  Wash. 
621,  47  Pac.  106,  the  judge  went  to 
jury  room  at  jury's  request,  stood  in 
doorway  with  door  partly  open;  and 
on  his  return  to  the  court  room  in- 
formed counsel  that  the  foreman  had 
asked  him  to  repeat  an  instruction. 
This  was  reversible  error  tlough  it  did 
not  appear  that  the  judge  actually  said 
anything  to  the  jury. 

[b]  For  the  court  to  send  by  the 
bailiff  additional  instructions  without 
the  knowledge  of  the  parties  is  rever- 

voi.  xni 


976 


INSTRUCTIONS 


of  answers  to  the  jury's  communications,'*  and  through  the  officer 
having  the  custody  of  the  jury.'^ 

In  some  jurisdictions,  however,  the  practice  seems  to  be  contrary 
to  the  general  rule,'*  and  in  some  cases  departures  from  the  general 
rule  have  been  sanctioned  under  the  particular  circumstances  of  the 
case.'' 


sible  error,  though  such  action  was  on 
the  request  of  the  jury.  Chicago,  etc. 
R.  Go.  V.  Bobbins,  159  111.  598,  43  N.  E. 
332. 

[e]  Where  one  juryman  came  to  the 
judge,  in  charge  of  the  sheriff  and  at 
the  request  of  the  jury,  to  inquire 
whether  they  might  attach  a  lecom- 
mendation  for  mercy,  the  action  of  the 
court  in  sending  an  affirmative  reply 
was  held  reversible  error.  State  v. 
Frisby,  19  La.  Ann.  143. 

34.  Goode  v.  Campbell,  14  Bush 
(Ky.)  75,  where  the  jury  wrote  a  note 
to  the  judge  asking  a  question  of  law 
and  the  court  replied  in  another  note. 

[a]  The  court  has  no  right  to  send 
.an  answer  to  a  propounded  written 
question  without  consent  of  counsel. 
Hopkins  v.  Bishop,  91  Mich.  328,  51  N. 
W.  902,  30  Am.  St.  Eep.  480;  Sommer 
V.  Huver,  183  Pa.  162,  38  Atl.  595. 

35.  Ill.^Chicago,  etc.  E.  Co.  v. 
Bobbins,  159  111.  598,  43  N.  B.  332. 
Ind.— 'Coolman  v.  State,  163  Ind.  503, 
72  N.  E.  568-,  Quinn  v.  Staite,  130  Ind. 
340,  30  N.  E.  300.  la.— O'Connor  v. 
Guthrie,  11  Iowa  80.  La.— State  v.  Fris- 
by,  19  La.  Ann.  143.  Mo. — Chouteau  v. 
Jupiter  Iron  Wks.,  94  Mo.  388,  7  S.  W. 
467.  Tex. — Booth  v.  State  (Tex.  Crim.), 
145  S.  W.  923. 

36.  "The  giving  of  written  instruc- 
tions to  the  jury,  after  they  had  re- 
tired to  their  room,  was  entirely  in  ac- 
cordance with  our  practice.  .  .  .  Such 
communications  are  in  the  nature  of 
new  instructions,  and,  being  returned 
into  court  by  the  jury,  can  be  excepted 
to  in  the  same  manner  as  if  they  had 
been  given  in  open  court."  Allen  Cum- 
mings  &  Co.  v.  Aldrich,  29  N.  H.  63, 
74,  citing  Shapley  v.  White,  6  N.  H. 
172.  See  also  Page  v.  Kinsman,  43 
N.  H.  328. 

[a]  "The  power  of  holding  com- 
munication with  the  jury,  in  such  cases, 
is  one  which,  we  think,  should  not  be 
ordinarily  nor  often  resorted  to,  but  of 
its  propriety,  in  special  oases,  we  en- 
tertain no  doubts."  Bassett  v.  Salis- 
bury, etc.  Co.,  28  N.  H.  438,  458. 

[b]  Rhode   Island. — The   jury   hav- 
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ing  obtained  the  compiled  statutes  and 
informed  themselves  as  to  the  law,  the 
supreme  court  in  granting  a  new  trial 
suggests  in  State  v.  Smith,  6  E.  I.  33, 
that  the  judge  would  not  have  the 
right  to  instruct  except  in  open  court. 
While  agreeing  with  this  decision  as 
a  matter  of  public  policy  the  tule  is 
held  not  violated  by  failure  to  have 
counsel  present.  See  Alexander  v. 
Gardiner,  14  E.  I.  15,  and  in  Chatter- 
ton  V.  Union  E.  Co.,  14  E.  I.  177,  it 
was  suggested  that  there  is  no  im- 
propriety in  the  jury's  sending  a  ques- 
tion concerning  the  instructions  to  the 
judge  in  writing  and  his  answering 
same  in  writing  when  neither  the 
party  nor  his  counsel  were  in  the  court 
room,  but  held  it  was  not  necessary  to 
specifically  decide  this  question  as  the 
counsel  was  given  later  an  opportunity 
to  except  and  failed  to  do  so. 

37.  Circumstances  Held  Not  With- 
in the  Rule. — After  the  court  room  had 
been  cleared,  and  the,  judge  had  re- 
turned to  his  chambers,  the  jury  in  ac- 
cordance with  custom  were  permitted 
to  assemble  in  the  court  room  under 
proper  custody  of  the  officer.  After 
some  deliberation  they  notified  the  of- 
ficer that  they  desired  further  instruc- 
tions. He  in  return  notified  the  judge, 
who,  accompanied  by  the  clerk  and 
sheriff,  entered  the  court  room,  the  jury 
having  meanwhile  taken  their  seats  in 
the  jury  box.  The  judge  resumed  hia 
seat  upon  the  bench.  The  officer  stat- 
ed he  had  searched  for  parties  and 
their  counsel  and  could  not  find  them 
in  or  about  the  court  house.  The  clerk 
then  called  the  list  of  jurors  who  re- 
sponded to  their  names.  Then  the 
judge  asked  them  if  they  had  agreed 
upon  a  verdict,  to  which  a  negative 
reply  was  made,  a'nd  the  foreman,  sec- 
onded by  another  juror,  asked  a  ques- 
tion of  law  which  the  court  answered; 
and  then,  together  with  all  others  but 
the  juTj',  retired  from  the  court  room. 
"All  this  was  done  publicly,  in  the 
presence  of  the  court  officers,  with  the 
doors  of  court  room  open,  in  the  day 
time,  in  open  session,  and  before  any 
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2.  Waiver  of  Riile.  —  The  rule  that  the  instructions  must  be  given 
in  open  court  is  one  that  may  be  waived  by  consent  of  the  parties,^' 
though  it  has  been  said  that  the  practice  is  not  a  good  one>^  Where 
the  waiver  is  for  a  specific  purpose  the  court  must  not  go  beyond  that 
purpose.^" 

3.  Effect  of  Violation  of  Rule.  —  Generally  violation  of  the  rule 
requiring  additional  instructions  to  be  given  in  open  court  has  been 


adjournment  of  the  court  for  the  day. 
.  .  .  We  fail  to  see  anything  irregular, 
or  even  lacking  in  courtesy,  in  the  con- 
duct of  the  court."  Hudson  v.  Min- 
neapolis, etc.  E.  Co.,  44  Minn.  52,  46 
N.  W.  314. 

[a]  "Whether  the  justice  delivers 
his  charge  in  the  room  where  the  trial 
was  heard,  or  in  the  room  where  the 
jury  is  convened,  is  wholly  immaterial 
in  law  and  in  reason,  provided  there 
is  notice,  or  reasonable  effort  to  give 
notice  to  parties  to  be  present,  and 
the  room  is  made  public  to  everybody 
during   the   charge."     Cook   v.   Green, 

6  N.  J.  L.  109. 

[b]  "After  the  retirement  of  the 
jury,  and  while  it  was  in  a  jury  room, 
opening  out  from  the  court  room  where 
the  court  was  trying  another  case,  the 
door  'of  the  jury  room  being  in  view 
of  the  court,  the  jury  sent  the  fol- 
lowing communication  to  the  court: 
'Does  paragraph  10  of  your  charge  mean 
absolutely  that  if  we  find  against  all 
defendants  we  are  obliged  to  find  for 
the  Eailway  Company  against  the 
Compress  and  the  bank?  F.  W.  Yen- 
son,  Foreman.'  The  judge  wrote  on 
the  slip  of  paper:  'Tes.  B.  B.  Muse, 
Judge.  Keep  this.'  And  the  slip  of 
paper  was  returned  by  the  deputy 
sheriff  to  the  jury  .  .  .  with  the  ver- 
dict and  charges,  but  not  filed  until 
motion  for  rehearing  was  heard.  .  .  . 
The  question  is  whether  these  acts  of 
the  court  and  jury  violated  the  statute 
with  respect  to  communications  be- 
tween the  court  and  jury.  While  not 
approving  the  practice,  yet  we  feel 
constrained  to  hold  that  the  statute 
was  substantially  complied  with,  and 
overrule  the  assignment."  Wichita 
Falls  Compress  Co.  v.  W.  L.  Moody  & 
Co.   (Tex.  Civ.  App.),  154  S.  W.  1032. 

[c]  In  State  v.  Jones,  29  S.  C.  201, 

7  8.  E.  296,  it  was  held  not  error  for 
the  court  in  the  absence  of  the  pris- 
oner to  call  in  the  jury,  give  proper 
suggestions  as  to  desirability  of  their 
agreeing  and  then  asking  if  they  re- 


quired any  further  instructions.  The 
supreme  court  says,  "What  occurred 
was  not  a  part  of  the  trial." 

[d]  A  mere  direction  as  to  the  form 
of  the  verdict  may  be  sought  by  com- 
munication with  the  judge  unknown  to 
counsel.  The  supreme  court  says  any 
other  rule  would  have  the  effect  of  an- 
nouncing the  verdict  before  it  was  pub- 
lished which  "would  have  furnished  a 
much  better  ground  of ,  appeal  than  that 
under  consideration."  Goldsmith  v. 
Solomons,  2  Strobh.  <S.  C.)   296. 

[e]  A  mere  notification  by  the 
judge  to  the  jury  after  he  had  once  in- 
structed them  that  he  could  not  give 
them  further  instructions  as  defend- 
ant's counsel  was  absent  is  not  in  itself 
a.  forbidden  communication  but  was 
proper  in  the  ease  at  bar  since  it  only 
amounts  to  a  refusal  to  give  further 
instructions  which  is  within  his  dis- 
cretion. People  V.  Parker,  137  N.  Y. 
535,  32  N.  E.  1013. 

38.  City  of  Joliet  v.  Loouey,  159  111. 
471,  42  N.  B.  854;  Hopkins  v.  Bishop, 
91  Mich.  328,  51  N.  W.  902,  30  Am.  St. 
Eep.  480;  Smoke  v.  Jones,  35  Mich.  409, 
where  the  parties  went  to  the  jury 
room  with  the  justice  and  consented 
that  he  answer  question  put  to  him. 
See  generally  the  title  "Juries  and, 
Jurors." 

[a]  In  McCrory  v.  Anderson,  103 
Ind.  12,  2  N.  E.  211,  the  jury  had  an- 
nounced to  the  court  through  the  bailiff 
that  they  had  agreed.  The  court  there- 
upon told  the  attorneys  of  the  parties 
that  he  had  improperly  charged  upon 
burden  of  proof.  It  was  agreed  the 
judge  might,  instead  of  recalling  the 
jufy,  go  to  the  jury  room  and  reread 
his  instructions  as  amended. 

39.  A  communication  may  be  sent 
to  the  jury  room  by  consent  of  coun- 
sel, but  the  practice  is  not  a  good  one. 
Plunkett  V.  Appleton,  51  How.  Pr.  (N. 
Y.)  469. 

40.  Seeley  v.  Bisgrove,  83  Hun  293, 
31  N.  Y.  Supp.  914.  See  also  Plunkett 
V.  Appleton,  51  How.  Pr.  (N.  Y.)   469. 
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held  ground  for  reversal,*^  even  where  apparently  non-prejudicial.*^ 
But  there  are  decisions  that  prejudice  must  be  shown.*' 

F.  Presence  of  oe  Notice  to  Counsel.  —  1.  Necessity.  —  In  some 
states  though  it  is  recognized  as  good  practice  it  is  held  to  be  merely 
a  matter  of  courtesy  for  the  court  to  notify  counsel  and  await  their 


41.  m. — Chicago,  etc.  R.  Co.  v.  Eob- 
bins,  159  111.  598,  43  N.  E.  332;  Crab- 
tree  V.  Hagenbaugh,  23  111.  349,  76  Am. 
Dec.  694.  Ind.— Quinn  v.  State,  130 
Ind.  340,  30  N.  E.  300.  Ky.— Bentler  v. 
Com.,  143  Ky.  503,  136  S.  W.  896.  Mass. 
See  Sargent  v,  Boberts,  1  Pick.  337, 
11  Am.  Dec.  185,  and  other  Massa- 
chusetts- cases  cited  with  'approval  in 
Bead  v.  City  of  Cambridge,  124  Mass. 
567,  26  Am.  Bep.  690.  But.  oompare 
Mcseley  v.  Washburn,  165  Mass.  417, 
43  N.  E.  182.  Mich.— Hopkins  v. 
Bishop,  91  Mich.  328,  51  N.  W.  902,  30 
Am.  St.  Bep.  480,  Mo. — Chouteau  v. 
Jupiter  Iron  Wks.,  94  Mo.  388,  7  S.  W. 
467. 

[a]  Motion  for  New  TriaJl  Should 
Be  Granted. — The  trial  judge  admitted 
his  error  but  refused  to  grant  a  motion 
for  a  new  trial  because  of  the  incon- 
venience to  the  adverse  party.  This 
was  "not  tenable  ground  for  the  re- 
fusal, or  a  justification  of  it."  There 
was  some  dispute  as  to  the  exact  na- 
ture of  the  communication  as  the  same 
had  not  been  preserved.  Sommer  V. 
Huber,  183  Pa.  162,  38  Atl.  595. 

42.  The  practice  "is  clearly  irregu- 
lar, whatsoever  the  motive,  and  how- 
soever harmless  the  communication." 
Hoberg  v.  State,  3  Minn.  262. 

[a]  In  Plunkett  v.  Appleton,  51 
How  Pr.  (N.  Y.)  469,  it  is  said:  "The 
verdict  must  be  set  aside,  not  alone  on 
the  groun-i  that  the  rights  of  the  par- 
ties to  the  particular  suit  have  not 
been  fully  protected  and  preserved,  but 
upon  the  broad  grounds  of  public 
policy,  and  because  as  was  said  by  this 
court  in  0  "Brien  v.  Merchants  Fire  Ins. 
Co.  (38  N.  Y.  Sup.  Ct.  Bep.  482),  'not 
to  set  aside  the  verdict  would  estab- 
lish a  precedent  which  would  tend  to 
impair  the  upright  and  faithful  ad- 
ministration of  justice.'  " 

[b]  So  where  a  justice  of  the  peace 
went  to  the  jury  room  the  court  said, 
"It  is  a  great  deal  safer  to  condemn 
such  an  intrusion  by  the  magistrate  as 
tending  to  affect  the  ultimate  result, 
and  create  a  good  ground  for  review." 
But  in  the  state  of  the  record  the  prac- 
tice required  an  affirmance  it  not  being 
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clear  that  the  justice  had  any  com- 
munication with  the  jury.  Gibbons  v. 
VanAlstyne,  29  N.  Y.  St.  461,  9  N.  Y. 
Supp.  156.  See  also  Seeley  v.  Bisgrove, 
83  Hun  293,  31  N.  Y.  Supp.  914;  Peo- 
ple V.  Linzey,  79  Hun  23,  29  N.  Y.  Supp. 
560;  Valentine  v.  Kelley,  54  Hun  78,  7 
N.  Y.  Supp.  184. 

[c]  "Our  statutory  and  organic 
laws  are  framed  to  preserve  the  right 
of  jury  trial  inviolate,  and  even 
though,  as  in  this  case,  an  unworthy  de- 
fendant go  unwhipt  of  justice,  its  pro- 
visions cannot  be  disregarded  on  that 
account."  Watson  v.  State,  7  Okla. 
Crim.  508,  124  Pac.  329.  See  also 
Bucher  v.  Showalter  (Okla.),  145  Pac. 
1143. 

[dl  In  Booth  v.  State  (Tex.  Crim.), 
145  S.  W.  923,  such  communications  are 
held  reversible  error  in  a  felony  case 
as  violative  of  the  rule  that  defendant 
must  be  present.  And  in  Gardner  v. 
State,  55  Tex.  Crim.  394,  117  S.  W.  140, 
the  court  says:  "It  is  a  practice  .  .  . 
so  liable  to  abuse  that,  even  in  the  ab- 
sence of  injury,  it  must  be  reprobated." 
In  Quigley  v.  Gulf,  etc.  E.  Co.  (Tex. 
Civ.  App.),  142  S.  W.  633,  it  is  held  re- 
versible error  in  a  civil  case. 

[e]  "Whenever  such  communica- 
tions were  had,  though  they  were  not 
prompted  by  improper  motives,  and 
though  they  may  not  have  influenced 
the  jury  in  arriving  at  their  verdict, 
still  they  are  generally  treated  as  in 
themselves  sufficient  ground  for  setting 
aside  the  verdict."  Havener  v.  State, 
125  Wis.  444,  104  N.  W.  116. 

43.  Moseley  v.  Washburn,  165 
Mass.  417,  43  N.  E.  182.  See  Miller 
V.  State,  13  Ga.  App.  440,  79  S.  E.  232. 

[a]  In  State  v.  Duuford,  91  Kan. 
898,  139  Pac.  430,  while  admitting  that 
the  weight  of  opinion  is  probably  the 
other  way  the  court  says:  "Such, 
however,  is  not  the  law  of  this  state. 
In  two  instances  it  has  been  held  by 
this  court  that  a  new  trial  is  not  re- 
quired by  the  fact  that  the  judge  has 
told  the  jury,  out  of  court,  that  they 
might  include  in  a  verdict  of  guilty 
a  recommendation  of  clemency."  Cit- 
ing State  V,  Borchert,  68  Kan.  360,  74 
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presence  before  giving  additional  instructions,  and  hence  failure  to 
do  so  is  not  reversible  error.**  In  other  jurisdictions,  however,  either 
the  presence  of  or  notice  to  counsel  is  an  essential  prerequisite,  par- 
ticularly in  criminal  cases,*^  while  some  courts  go  to  the  extent  of 


Pac.  1108  and  State  v.  Evans,  90  Kan. 
795,  136  Pae.  270. 

[b]  The  judge  entered  the  jury 
room  and  answered  a  question  and  sub- 
sequently again  entered  in  company 
with  both  plaintiff  and  defendant  and 
their  attorneys  who  gave  their  views 
of  the  law  upon  the  question.  The 
supreme  court  said  the  entire  proceed- 
ing was  "highly  improper,"  but  re- 
fused to  reverse  since  no  prejudice  ap- 
peared. Galloway  v.  Corbitt,  52  Mich. 
460,  18  N.  W.  218. 

44.  Ariz. — Torque  v.  Carrillo,  1  Ariz. 
336,  25  Pae.  526.  HI.— Illinois  Cent. 
E.  Co.  V.  Perrell,  108  111.  App.  659.  Me. 
State  V.  Pike,  65  Me.  111.  Mass. 
Kullberg  v.  O'Donnell,  158  Mass.  405, 
33  N.  E.  528,  35  Am.  St.  Eep.  507. 
Mich. — National  L.,  etc.  Co.  v.  Omans, 
137  Mich.  365,  100  N.  W.  595.  Compare 
People  V.  La  Munion,  64  Mich.  709,  31 
N.  W.  593.  Minn. — Humphrey  v.  Mo- 
nida,  etc.  Co.,  115  Minn.  18,  131  N.  W. 
498;  Holland  v.  Sheehan,  106  Minn.  545, 
119  N.  W.  217;  Hudson  v.  Minneapolis, 
etc.  E.  Co.,  44  Minn.  52,  46  N.  W.  314, 
followed  in  Eeilly  v.  Bader,  46  Minn. 
212,  48  N.  W.  909.  N.  H.— Eizzoli  v. 
Kelley,  68  N.  H.  3,  44  Atl.  64;  Ahearn 
V.  Mann,  60  N.  H.  472.  N.  J. — Cooper 
V.  Morris,  48  N.  J.  L.  607,  7  Atl.  427. 
E.  I. — See  Alexander  Bros.  v.  Gardiner, 
14  E.\I.  15.  Va.— ^See  Traders  &  T. 
Bank  v.  Black,  108  Va.  59,  60  S.  E.  743; 
Buntin  v.  Danville,  93  Va.  200,  24 
S.  E.  830. 

[a]  Not  error  in  a  criminal  case 
where  the  defendant  was  present  and 
the  court  ordered  exceptions  entered 
in  his  behalf.  It  appeared  by  the  rec- 
ord that  the  court  before  giving  the 
instruction  caused  the  attorneys  to  be 
called  and  searched  for.  People  v. 
Mayes,  113  Cal.  618,  45  Pac.  860. 

[b]  No  rule  requires  it  (1)  but  it 
is  the  better  practice.  Meier  v.  Mor- 
gan, 82  Wis.  289,  52  N.  W.  174,  33  Am. 
St.  Eep.  39.  (2)  "Such  a  rule  would 
in  many  cases  seriously  and  needlessly 
hamper  trial  judges  in  the  discharge 
of  their  duties."  Walczakowski  v. 
Milwaukee,  etc.  Co.,  157  Wis.  191,  147 
N.  W.  20. 

[c]  "It  is  true  the  court  does  very 


often,  if  there  be  occasion  after  the 
charge  to  instruct  the  jury  further, 
send  for  the  counsel  if  he  is  absent; 
and  it  is  doubtless  also  true  that  the 
court  will  not,  if  it  can  easily  avoid  it, 
instruct  the  jury  on  any  critical  point, 
in  the  absence  of  counsel,  further  that 
to  repeat  the  instruction  which  it  has 
already  given  in  his  presence;  but  this 
is  not  because  it  is  the  right  of  the 
counsel  to  be  sent  for,  but  because  the 
court  is  unwilling  to  give  any  instruc- 
tion without  affording  him  an  oppor- 
tunity to  suggest  corrections  and  addi- 
tions, and  to  bring  it  for  revision  be- 
fore the  supreme  court  in  banc.  The 
sending  for  counsel  is  a  favor  or  cour- 
tesy, not  a  duty,  and,  therefore,  an 
omission  to  send  for  him  is  no  ground 
for  new  trial."  Alexander  v.  Gardi- 
ner, 14  E.  I.  15. 

[d]  "Absence  of  counsel,  while  the 
court  is  in  session,  at  any  time  be- 
tween the  impanelling  of  the  jury  and 
return  of  the  verdict,  cannot  limit  the 
power  and  duty  of  the  judge  to  in- 
struct the  jury  in  open,  court  on  the 
law  of  the  case  as  occasion  may  re- 
quire." Stewart  v.  Wyoming  Cattle 
Eanch  Co.,  128  U.  S.  383,  9  Sup.  Ct.  101, 
32  L.  ed.  439. 

[e]  "A  trial  court  should  refrain 
from  instructing  juries  in  the  absence 
of  counsel  for  the  respective  parties, 
when  it  can  do  so  conveniently,  par- 
ticularly when  the  supplemental  charge 
covers  propositions  of  law  not  dealt 
with  by  the  original  charge.  But,  if 
counsel  interested  in  a  cause  which  is 
on  trial  and  undetermined  see  fit  to  ab- 
sent themselves  from  the  court  room 
when  their  presence  may  be  required 
at  any  moment,  the  court  is  not  there- 
by required  to  suspend  its  procee  lings 
until  they  return."  Aerheart  v.  St. 
Louis,  etc.  E.  Co.,  99  Fed.  907,  40  C.  C. 
A.  171. 

45.  Cal. — Redman  v.  Gulnae,  5  Cal. 
148.  See  Hughes  v.  Wheeler,  76  Cal. 
230,  18  Pac.  386.  Ga. — Bryant  v.  Sim- 
mons, 74  Ga.  405.  Ind. — See  Blacketer 
V.  House,  .  67  Ind.  414.  Ind.— See 
Blacketer  v.  House,  67  Ind.  414,  but 
where  counsel  voluntarily  leave  the 
court  loom  before  the  main  charge  is 
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holding  that  one's  constitutional  privileges  are  impaired  where  no 
effort  to  secure  the  attendance  of  his  counsel  is  made.*' 

2.  SufBciency  of  Notice.  —  Even  where  notice  is  required  the  form 
thereof  is  a  matter  largely  within  the  court's  discretion  and  has  been 
held  sufficient  when  made  in  the  manner  usually  adopted  when  the 


given  no  error  can  be  predicated  upon 
their  absence.  la. — Burton  v.  Neill, 
140  Iowa  141,  118  N.  W.  302;  Davis  v. 
Fish,  1  G.  Gr.  406,  48  Am.  Deo.  387. 
Mo. — Chouteau  «.  Jupiter  Iron  Wks., 
94  Mo.  388,  7  S.  W.  467;  Skinner  v. 
Stifel,  55  Mo.  App.  9.  Mont.— Eev. 
Codes,  1907,  §§6751,  9314.  Tenn. 
Wade  V.  Ordway,  1  Baxt.  229. 

[a]  "There  are,  we  think,  grave 
objections  of  public  policy  against  ar- 
resting judgments,  in  such  instances, 
upon  the  mere  absence  of  counsel,  after 
proper  attempts  by  the  court  to  secure 
their  attendance,  for  this  would  en- 
able counsel,  by  neglecting  to  attend 
court,  or  by  voluntary  and  unreason- 
able absence,  to  interfere  unreasonably 
with  the  business  of  the  court  and  fur- 
ther progress  of  the  cause."  McPher- 
son  V.  St.  Louis,  etc.  K.  Co.,  97  Mo.  253, 
10  S.  "W.  846.  _, 

[b]  In  Kentucky  presence  of  or 
notice  to  parties  or  their  counsel  is 
necessary  in  both  civil  and  criminal 
cases.  Civ.  'aode  §321;  Grim.  Code 
§249.  See  also  Pierce  v.  Com.,  19  Ky. 
L.  Rep.  782,  42  S.  W.  107;  Goode  v. 
Campbell,  14  Bush  75. 

[e]  Louisiana. — No  effort  was  made 
to  procure  counsel's  attendance  though 
his  absence  was  noted  by  the  judge. 
It  was  the  prisoner's  right  to  have 
counsel  present.  State  v.  Davenport, 
33  La.  Ann.  231. 

[d]  New  York.  —  "There  is  no 
statute  or  rule  of  practice  in  this  state 
which  prohibits  the  court  in  civil  cases 
from  instructing  the  jury  in  the  ab- 
sence of  counsel."  Cornish  v.  Graflf, 
86  Hun  160,  reviewing  the  cases  in 
New  York  and  other  jurisdictions  and 
distinguishing  People  v.  Cassiano,  30 
Hun  388,  as  arising  under  §427  of  the 
Code  of  Criminal  Procedure  which  pro- 
vides for  notice  to  defendant's  coun- 
sel. See  also  Wheeler  v.  Sweet,  137 
N.  T.  435,  33  N.  E.  483. 

[e]  Ohio.  —  Eev.  Codes,  1910, 
§11452.  "After  the  jurors  retire  to 
deliberate,  if  they  disagree  as  to  the 
testimony,  or  desire  to  be  further  in- 
formed on  the  law  of  the  case,  they 
may   request   the   officer   in   charge   to 
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conduct  them  to  the  court,  which  shall 
give  the  information  sought,  upon  mat- 
ters of  law,  and  also,  in  the  presence 
of  or  after  notice  to  the  parties  or  their 
counsel,  may  state  its  recollection  of 
the  testimony  upon  a  disputed  point." 
Construing  this  the  court  in  Campbell 
V.  Beckett,  8  Ohio  St.  211,  says:  "We 
think  these  provisions  of  the  code 
were  intended  to  express,  and  do  in 
fact  correctly  express,  the  eommon-law 
rule  of  procedure  to  be  observed  by 
the  court  in  their  instructions  to  the 
jury."  And  where  the  court  has  re- 
paired to  the  court  room  during  a  re- 
cess and  at  a  time  when  the  court 
was  not  ordinarily  in  session  without 
any  effort  having  been  made  to  notify 
the  parties  or  their  counsel  it  was  held 
reversible  error.  See  also  Preston  v. 
Bowers,  13  Ohio  St.  1,  82  Am.  Dec.  430, 

[f]  In  Chambers  v.  Ohio  Life  Ins. 
&  Tr.  Co.,  1  Disn.  (Ohio)  327,  and 
again  in  Milius  v.  Marsh,  1  Disn. 
(Ohio)  512,  the  distinction  is  suggest- 
ed, turning  upon  the  wording  of  the 
statute,  that  notice  is  not  needed  where 
the  court  instructs  only  upon  law  points 
but  is  where  he  restates  the  testimony. 
And  see  Emery  &  Co.  v.  Whitaker,  2 
Cin.  Sup.  Ct.  (Ohio)   36. 

[g]  Where  no  new  instructions 
were  given  and  but  a  single  instruc- 
tion was  reread,  which  was  favorable 
to  the  accused,  it  was  held  that  preju- 
dicial error  was  committed.  People  v. 
La  Munion,  64  Mich.  709,  31  N.  W.  593. 

[h]  The  presumption  on  appeal  is 
that  counsel  were  present,  where  the 
record  does  not  show  thje  contrary. 
Knapp  V.  Gamsby,  47  Mich.  875,  11 
N.  W.  204. 

46.  Kuhl  V.  Long,  102  Ala.  563,  15 
So.  267.  See  also  Fiebelman  v.  Man- 
chester, etc.  P.  A.  Co.,  108  Ala.  180,  19 
So.  540. 

[a]  "A  trial  court  should  refrain 
from  having  any  communication  with 
the  jury  in  reference  to  a  case  on  trial, 
without  affording  to  a  party  to  it  an 
opportunity  to  have  his  counsel  present 
when  this  occurs."  Harwell  v.  State, 
11  Ala.  App.  188,  65  So.  702,  following 
Morris  «.  State,  146  Ala,  66,  41  So.  274; 
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presence  of  any  particular  person  is  required,*'  and  it  seems  that 
courtesy  demands  nothing  more  than  a  search  of  the  court  house  and 
its  immediate  environs.**  In  the  absence  of  any  showing  to  the 
contrary  it  must  be  presumed  that  an  officer  when  directed  to  do  so 
made  a  reasonable  effort  to  secure  counsel's  presence.*® 

3.  Effect  of  Failure  To  Give  Notice.  —  Where  counsel's  presence 
is  required,  a  failure  to  observe  the  rule  has  been  held  reversible  error 
by  some  courts"*  and  requires  the  granting  of  a  new  trial,^^  and  this 
is  true  though  all  that  was  done  was  to  repeat  the  oral  charge  pre- 
viously given,"^  and  notwithstanding  the  presence  of  accused^*  or  of 


Peibelman  v.  Manchester  Fu6  Assut. 
Co.,  108  Ala.  180,  19  So.  540. 

[b]  In  a  criminal  case  it  is  the  de- 
fendant's constitutional  right  to  have 
his  counsel  present  and  he  does  not 
lose  the  right  unless  by  clear  and  dis- 
tinct waiver.  Martin  v.  State,  51  Ga. 
567.  See  also  Miller  v.  State,  13  Ga. 
App.  440,  79  S.  E.  232;  Kirk  v.  State, 
14  Ohio  512;  Crusen  v.  State,  10  Ohio 
St.  258,  270,  where  the  court  says:  "It 
is  the  undoubted  constitutional  right 
of  a  party  accused  to  be  present  with 
his  counsel  at  every  stage  of  his  trial. 
But  the  right  to  the  presence  of  coun- 
sel is  in  the  nature  of  a  personal  privi- 
lege.   It  may  be  waived." 

47.  "In  this  state  this  notice  is 
given  by  calling  them  at  the  court 
bouse  door  or  other  convenient  place." 
McNeil  V.  State,  47  Ala.  498. 

48.  See  Eeilly  v.  Bader,  46  Minn. 
212,  48  N.  W.  909;  Hudson  v.  Minneap- 
olis, etc.  E.  Co.,  44  Minn.  52,  46  N.  W. 
314. 

[a]  In  Crusen  v.  State,  10  Ohio  St. 
258,  270,  the  court  says:  "It  is  no 
part  of  the  business  of  courts  to  com- 
pel the  attendance,  or  to  enforce  the 
vigilance  of  counsel.  It  is  their  right 
to  attend  at  the  trial;  and  this  right  is 
to  be  in  no  way  obstructed  or  denied; 
nor  are  they  to  be  surprised  by  any 
unreasonable  or  improper  action  of  the 
court.  But  the  convenience  of  coun- 
sel cannot  be  allowed  to  obstruct  the 
reasonable  dispatch  of  business.  The 
court  cannot  reasonably  be  expected  to 
issue  process  to  compel  their  attend- 
ance, or  to  employ  express  messengers 
to  run  them  down."  In  the  case  at 
bar  the  announcement  was  made  in 
open  court  that  the  couH  house  bell 
would  be  rung  on  the  coming  in  of  a 
verdict.  Following  this  case  it  was 
held  in  Preston  v.  Bowers,  13  Ohio  St. 
1,  82  Am.  Dec.  430,  that  on  the  com- 
ing into  court  to  receive  further  in- 


structions a  sufficient  notice  was  the 
calling  of  the  parties  and  counsel  three 
times  at  the  court  house  door.  In 
Emery  &  Co.  v.  Whitaker,  2  Cin.  Sup. 
Ct.  (Ohio)  36,  the  court  says  that  Pres- 
ton V.  Bowers  supra  does  not  make  this 
practice  absolute  but  that  it  was  suf- 
ficient notice  where  "counsel  wa^ 
called  and  sent  for  into  every  court 
room  and  office  in  the  court  room."  See 
also  Milius  v.  Matsh,  1  Disn.  (Ohio) 
512.  • 

49.  McPherson  i).  St.  Louis,  etc.  E. 
Co.,  97  Mo.  253,  10  S.  W.  846. 

50.  Ala. — Piebelman  v.  Manchester, 
etc.  Co.,  108  Ala.  180,  19  So.  540.  C'al. 
People  V.  Trim,  37  Cal.  274,  under  for- 
mer statute.  Ohio. — Campbell  v.  Beck- 
ett, 8  Ohio  St.  210.  See  also  Slack  v. 
Stephens,  19  Colo.  App.  538,  76  Pac. 
741;  Bartell  v.  State,  40  Neb.  232,  58 
N.  W.  716. 

51.  In  Martin  v.  State,  51  Ga.  567, 
the  court  said  there  should  be  a  new 
trial  because  an  important  privilege 
was  lost  at  a  critical  stage  of  the  trial 
through  mistake  of  the  state's  counsel, 
who  had  understood  defendant's  coun- 
sel  to  waive  the  privilege. 

[a]  The  power  to  proceed  without 
notice  is  one  that  may  be  abused,  in 
which  case  a  motion  for  a  new  trial 
will  lie.  Cornish  v.  Graflf,  36  Hun  (N. 
Y.)   160. 

62.  The  court  suggests  that  had  the 
charge  been  in  writing  the  mere  re- 
reading might  have  been  harmless.  But 
"statements  of  law  involve  so  many 
nice  'distinctions"  that  even  uncon- 
sciously the  court  in  attempting  to  re- 
spect his  charge  may  have  altered  its 
substantial  effect.  State  v.  Daven- 
poit,  33  La.  Ann.  231.  Compare  Peo- 
ple V.  La  Munion,  64  Mich.  709,  31  N. 
W.  593,  where  only  one  instruction  was 

53.  Under  §427  of  the  Code  of 
Criminal  Procedure  which  reads:    The 
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the  absent  parties'  agent.^*  But  some  cases  hold  that  prejudice  must 
appear. °°  Where  neither  counsel  nor  party  is  present,  and  the  in- 
struction is  erroneous,  it  is  clear  ground  for  a  reversal.^^ 

■3-.  Presence  op  Accused.  —  Acting  under  the  usual  rule  that  the 
accused  must  be  present  at  every  stage  of  the  trial  the  courts  have 
wHhout  exception  held  that  he  must  be  present  when  additional  in- 
structions are  given,^^  provided  he  has  not  absconded,^'  or  waived  his 
right."'  Some  courts,  however,  hold  that  his  presence  cannot  be 
waived^"  or  that  the  presence  of  counsel  does  not  amount  to  a  waiver."^ 

Generally  the  presence  of  accused  is  considered  an  absolute  necessity 
and  hence  failure  to  observe  the  rule  is  absolute  ground*  for  reversal, 
regardless  of  prejudice®^  and  notwithstanding  the  presence  of  counsel, 
who  might  have  protected  his  rights  but  did  not.®^    But  in  the  ab- 


iiiformation  must  be  given  after  no- 
tice to  the  district  attorney  and  to  the 
counsel  for  the  defendant,  the  presence 
of  the  prisoner  does  not  cure  the  error. 
People  V.  Oassiano,  30  Hun  (N.  Y.) 
388. 

54.  Peibelman  v.  Manchester  Tire 
Assur.  Co.,  108  Ala.  180,  19  So.  540. 

55.  People  v.  La  Mtinion,  64  Mich. 
709,  31  N.  W.  593.  See  also:  Oal.— 
Hughes  V.  Wheeler,  76  Cal.  230,  18  Pac. 
386.  CO'lo. — Tilley  v.  Montelius  Piano 
Co.,  15  Colo.  App.  204,  61  Pac.  483. 
Mich.— Smith  v.  Kelly,  43  Mich.  390,  5 
N.  W.  437. 

Compare  Slack  v.  Stephens,  19  Colo. 
App.  538,  76  Pac.  741. 

[a]  "This  sound  rule  must  not  be 
pushed  to  the  extent  that  a  slight  de- 
parture from  it  shall  be  held  sufficient 
to  put  the  inferior  court  in  error."  The 
trial  court  had  merely  restated  a  rule 
which  he  had  before  given  and  which 
was  correct  in  law.  Wade  V.  Ordway, 
1  Baxt.   (Tenn.)   229. 

56.  The  court  gave  a  prejudicial  in- 
struction in  the  absence  of  parties  or 
counsel.  No  exception  being  taken 
thereto  it  was  claimed  no  error  could 
be  predicated  upon  it.  But  the  error 
appears  on  the  face  of  the  record. 
Wheeler  v.  Sweet,  137  N.  Y.  435,  33 
N.  E.  483,  following  Watertown  Bank, 
etc.  Co.  V.  Mix.  51  N.  Y.  558. 

fa]  But  the  contrary  was  held 
where  the  only  instruction  was  as  to 
the  amount  of  the  fine  and  the  duty  of 
the  court  to  assess  within  limits  pre- 
scribed. Dobson  V.  State,  5  Lea 
(Tenn.)   271. 

57.  Ala. — Johnson  v.  State,  100  Ala. 
55,  14  So.  627.  Ga.— Short  v.  State, 
140  Ga.  780,  80  S.  E.  8;  Wilson  v.  State, 
87  Ga.  583,   13   S.  E.  566.     lU.— Eaf- 
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ferty  v.  People,  72  111.  37.  Kan.— 
State  v.  Hobbs,  62  Kan.  612,  64  Pac. 
73.  Mo.— State  v.  Miller,  100  Mo.  606, 
13  S.  W.  832.  N.  Y.— Maurer  v.  People, 
43  N.  Y.  1.  OMo— Hulse  v.  State,  35 
Ohio  St.  421.  Tex. — Harrison  v.  State 
(Tex.  Grim.),  153  S.  W.  139;  Bena- 
vides  V.  State,  31  Tex.  Grim.  173,  20 
S.  W.  369,  37  Am.  St.  Bep.  799. 

[a]  But  mexely  announcing  an  in- 
tent to  recharge  and  then,  on  defend- 
ant's counsel  having  objected,  waiting 
until  defendant  was  brought  in,  did  not 
amount  to'  a  proceeding  in  the  trial. 
Short  V.  State,  140  Ga.  780,  80  S.  E.  8. 

[b]  Merely  asking  the  jury  if  they 
wish  further  instructions  is  not  preju- 
dicial error.  State  v.  Coley,  114  N.  C. 
879,  19  S.  E.  705. 

Presence  of  accused  at  trial  general- 
ly, see  the  title  "Trial." 

58.  Hulse  V.  State,  35  Ohio  St.  421. 

59.  Benavides  v.  State,  31  Tex. 
Crim.  173,  20  S.  W.  369,  37  Am.  St. 
Eep.  799. 

60.  Maurer  v.  People,  43   N.  Y.   1. 

61.  Jones  v.  State,  26  Ohio  St.  208. 

62.  Wilson  V.  State,  87  Ga.  583,  13 
S.  B.  566.  But  see  Bafferty  v.  Peo- 
ple, 72  111.  37,  where  it  is  said  that 
prejudice   must  be  shown. 

[a]  The  right  is  absolute  and  be- 
ing denied  "by  reason  of  his  impris- 
onment under  the  order  of  the  court, 
and  without  inquiry  as  to  the  correct- 
ness of  the  instruction  so  given"in  his 
absence,  it  will  be  presumed  that  he 
was  prejudiced  thereby."  Jones  v. 
State,  26  Ohio  St.  208. 

63.  Bonner  v.  State,  67  Ga.  510.  See 
also:  Ga.— Wilson  v.  State,  87  Ga.  583, 
13  S.  E,  566.  N.  Y.— Maurei-  v.  People, 
43  N.  Y.  1.  Ohio-^ones  v.  State,  26 
Ohio  St.  208.  .-       . 
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sence  of  showing  to  the  contrary  it  will  be  presumed  he  was  present." 
And  it  has  been  held  that  error  in  this  respect  may  be  cured  by 
prompt  caution  to  the  jury  to  disregard  what  was  said  in  the  prisoner's 
absence  and  a  correct  re-charging.^^ 

XI.  DUTY  OP  JURY  TO  FOLLOW.  —  The  general  rule  is  that 
the  jury  are  in  duty  bound  to  follow  the  instructions  of  the  court,"" 
and  in  so  far  as  it  applies  to  cases  wherein  the  jury  are  not  judges  of 
the  law  this  rule  is  indisputable."^ 

Many  courts  have  said  that  the  instructions,  being  the  law  of  the 
case,  the  jury  must  follow  them  right  or  wrong."*    However,  following 


64.  state  v.  Miller,  100  Mo.  606,  13 
S.  W.  832. 

65.  State  v.  Hobbs,  62  Kan.  612,  64 
Pae.  73. 

66;  XT.  S. — Sparf  v.  United  States, 
156  IT.  S.  51,  15  Sup.  Ct.  273,  39  L.  ed. 
343;  United  States  v.  Ullman,  4  Ben. 
547,  28  Fed.  Cas.  No.  16,593.  Ala. — ^Batre 
V.  State,  18  Ala.  119.  Ark. — Sweeney  v. 
State,  35  Ark.  585.  Cal.— O'Neill  v. 
Thomas  Day  Co.,  152  Cal.  357,  92  Pac. 
856;  Emerson  v.  Sarita  Clara  County, 
40  Cal.  543.  Conn.— State  v.  Gannon, 
75  Conn.  206,  52  Atl.  727.  Ga.— Jack- 
son V.  State,  118  Ga.  780,  45  S.  E.  604; 
Hunt  V.  State,  81  Ga.  140,  7  S.  B.  142; 
Bank  of  St.  Mary's  v.  State,  12  Ga. 
475.  HI.— Dickson  v.  Swift  Co.,  238 
ill.  62,  87  N.  E.  59;  Schmer  v.  People, 
23  m.  17.  la. — Seevers  v.  Cleveland 
Coal  Co.,  158  Iowa  574,  138  N.  W.  793, 
Ann.  Cas.  1915D,  188;  Dempsey  v.  Du- 
buque, 150  Iowa  260,  132  N.  W.  758; 
Kimball  Bros.  Co.  v.  Citizens'  Gas  & 
E.  Co.,  141  Iowa  632,  118  N.  W.  891; 
State  V.  Miller,  53  Iowa  154,  4  N.  W. 
900.  Kan.— Union  Pac.  E.  Co.  v.  Hutch- 
inson, 40  Kan.  51,  19  Pae.  312.  Ky. 
Montee  v.  Com.,  3  J.  J.  Marsh.  132. 
Me.— State  v.  Wright,  53  Me.  328. 
Mass.— Com.  v.  Marzynski,  149  Mass. 
68,  21  N.  E.  228,  following  Com.  v. 
Anthes,  5  Gray  185.  Minn. — ^Brown  v. 
Douglas  Lumb.  Co.,  113  M3inn.  67,  129 
N.  W.  161;  State  v.  Eheams,  34  Minn. 
18,  24  N.  W.  302.  Mo.— Connelly  v. 
Illinois  Cent.  E.  Co.,  120  Mo.  App.  652, 
97  S.  W.  616.  Mont. — Previsieh  v.  Butte 
Elec.  E.  Co.,  47  Mont.  170,  131  Pae. 
25;  Lynes  v.  Northern  Pac.  E.  Co.,  43 
Mont.  317,  117  Pae.  81,  Ann.  Cas.  1912C, 
183.  Neb.— Union  State  Bank  v.  Hut- 
ton,  62  Neb.  664,  87  N.  W.  533;  Par- 
rish  V.  State,  14  Neb.  60,  15  N.  W. 
357.  N.  H.— Lord  v.  State,  16  N.  H. 
325,  41  Am.  Dec.  729.  N.  J.— Fritz  v. 
Sayre,   77  N.  J.  L.  236,  72  Atl.  425. 


N,  Y. — Maher  v.  Compagnie,  etc.,  160 
App.  Div.  1,  144  N.  Y.  Supp.  985; 
Thompson  v.  United  Traction  Co.,  147 
App.  Div.  392,  132  N.  Y.  Supp.  241; 
Bluemner  v.  Garvin,  120  App.  Div.  29, 
104  N.  Y.  Supp.  1009;  Duffy  v.  People, 
26  N.  Y.  588.  Ohio. — Adams  v.  State, 
29  Ohio  St.  412;  Montgomery  v.  State, 
11  Ohio  424.  Okla.— Butler  v.  Gill,  34 
Okla.  814,  127  Pae.  439;  Leavitt  v. 
Deichmann,  30  Okla.  423,  120  Pac.  983. 
Pa.— Com.  V.  McManus,  143  Pa.  64,  21 
Atl.  1018,  22  Atl.  761,  14  L.  E.  A.  89. 
R.  I.— State  V.  Smith,  6  E.  I.  33.  S.  0. 
Sizer  &  Co.  •;;.  Dopson,  89  S.  C.  535, 
72  S.  E.  464.  Tenn. — ^Ford  v.  State,  1®1 
Tenn.  454,  47  S.  W.  703;  Harris  v.  State, 
7  Lea  538;  Eobertson  v.  State,  4  Lea 
425;  MeCorry  v.  King's  Heirs,  3  Humph. 
267,  39  Am.  Dee.  165.  Tex. — ^Louisiana 
Eio  Grande,  etc.  Co.  v.  Quinn  (Tex. 
Civ.  App.),  161  S.  W.  375;  Witchita 
Falls,  etc.  Co.  v.  W.  L.  Moody  &  Co. 
(Tex.  Civ.  App.),  154  S.  "W.  1032.  Vt. 
State  V.  Burpee,  65  Vt.  1,  25  Atl.  964, 
36  Am.  St.  Eep.  775,  19  L.  E.  A.  145; 
State  V.  McDonnell,  32  Vt.  491.  Wash. 
Meyers  v.  Syndicate  Heat  &  Power 
Co.,  47  Wash.  48,  91  Pac.  549;  Dyer 
V.  Middle  Kittitas  Irr.  Dist.,  40  Wash. 
238,  82  Pac.  301;  State  v.  McGilvery, 
20  Wash.  240,  55  Pac.  115;  Pepperall 
V.  'City  Park,  etc.  Co.,  15  Wash.  176, 
45  Pac.  743,  46  Pac.  407. 

67.  Ala.— Batre  v.  State,  18  Ala.  119. 
m.— Schnier  v.  People,  23  111.  17.  Ind. 
Moore  v.  Hinkle,  151  Ind.  343,  50  N.  E. 
822.  Tenn. — McCorry  v.  King's  Heirs, 
3  Humph.  267,  39  Am.  Dee.  1Q5. 

68.  la. — Seevers  v.  Cleveland  Coal 
Co.,  158  Iowa  574,  138  N.  W.  793,  Ann. 
Cas.  1915D,  188;  Dempsey  v.  City  of 
Dubuque,  150  Iowa  260,  132  N.  W.  758; 
Kimball  Bros.  Co.  v.  Gas  Co.,  141  Iowa 
632,  118  N.  W.  891.  Kan. — Union  Pa- 
cific E.  Co.  V.  Hutchinson,  40  Kan.  51, 
19  Pac.  312.    Wash.— Meyers   v.    Syn- 
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the  general  rules  as  to  harmless  error,*®  a  verdict  will  not  be  set  aside, 
though  an  erroneous  rule  of  law  was  given,  where  it  appears  that  the 
jury  arrived  at  a  correct  conclusion/" 

Even  in  jurisdictions  where  the  jury  are  the  judges  of  the  law  and 
fact,  in  certain  cases,  it  has  been  held  that  nevertheless  the  jury  must 
follow  the  law  as  expounded  by  the  court/^    In  other  words  there  must 


dioate  H.  &  P.  Co.,  47  Wash.  48,  91 
Pac.  549;  State  v.  MeGilvery,  20  Wash. 
240,  55  Pac.  115;  Pepperall  v.  City 
Park  Transit  Co.,  15  Wash.  176,  45  Pac. 
743,  46  Pac.  407. 

[a]  No  exception  being  taken,  or  a 
request  for  a  contrary  instruction  made, 
and  refused,  the  instructions  as  given 
stand  as  the  law  of  the  case.  Schwein- 
burg  V.  Altuian,  145  App.  Div.  377,  130 
N.  Y.  Supp.  37.  See  generally  the  title 
"Law  of  the  Case." 

69.  See  2  Standard  Peoc.  459,  and 
see  "New  Trial." 

70.  IT.  S.— Barber  Asphalt  Pav.  Co. 
V.  Odasz,  85  Fed.  754,  29  C.  C.  A.  631. 
Ala.— Jeffreys  v.  Jeffreys,  183  Ala.  617, 
62  So.  797.  Ark.— Harbison  v.  Ham- 
mons,  113  Ark.  120,  167  S.  W.  849. 
Colo.— Ferris  v.  Curtis,  53  Colo.  340,  127 
Pac.  236.  Conn. — Mathews  v.  Liv- 
ingston, 86  Conn.  263,  85  Atl.  529,  Ann. 
Cas.  1914A,  195.  D.  C. — ^Cunningham 
Mfg.  Co.  V.  Eotograph  Co.,  30  App.  Cas. 
524.  Fla. — McGehee  Lumb.  Co.  v.  Tom- 
linson,  66  Fla.  536,  63  So.  919.  CJa. 
Jones  V.  Fayette  Fertilizer  Co.,  141 
Ga.  32,  80  S.  E.  308.  Idaho.— Park  v. 
Johnson,  20  Idaho  548,  119  Pac.  52. 
m. — ^Borgerson  v.  Chicago  Ey.  Co.,  187 
111.  App.  65.  Ind. — ^Brooks  v.  Muneie, 
etc.  Traction  Co.,  176  Ind.  298,  95  N. 
B.  1006.  la. — Brown  v.  Hunt  &  Shuetz 
Co.,  163  Iowa  637,  145  N.  W.  310.  Ky. 
Bentley  v.  Ballard,  162  Ky.  622,  172 
S.  W.  1079.  La. — Began  v.  Adams  Exp. 
Co.,  49  La.  Ann.  1579,  22  So.  835.  Minn. 
McMahon  v.  Illinois  Cent.  E.  Co.,  127 
Minn.  1,  148  N.  W.  446.  Miss.— Lind- 
sey  17.  Holly,  105  Miss.  740,  63  So.  222. 
Mo.— Eedd  v.  Missouri  Pac.  E.  Co.,  161 
Mo.  App.  522,  143  S.  W.  555.  Mont. 
John  V.  Northern  Pac.  E.  Co.,  42  Mont. 
18,  111  Pac.  632,  32*  L.  E.  A.  (N.  S.) 
85.  Neb. — Schwartz  v.  Anderson,  92 
Neb.  603,  139  N.  W.  219.  Nev.— Hen- 
ningseri  v.  Tonopah  &  G.  E.  Co.,  33  Nev. 
208,  111  Pac.  36,  119  Pac.  774.  N,  C. 
Embler  v.  Gloucester  Lumb.  Co.,  167 
N.  C.  457,  83  S.  E.  740.  N.  D.-.Sorg 
V.  Brest,  29  N.  D.  124,  150  N.  W.  455. 
Ohio.— Pittsburgh,  C.  C.  &  St.  L.  Ey. 
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V.  Dooley,  32  Ohio  C.  C.  655,  13  Ohio 

C.  C.  225.  Okla. — Oklahoma  City  Const. 
Co.  V.  Peppard,  43  Okla.  121,  140  Pac. 
1084.  Ore. — Coleman  v.  City  of  La 
Grande,  73  Ore.  521,  144  Pae.  468.  S.  O. 
Trexler  Lumb.  Co.  v.  Wilson,  96  S.  C. 
176,  80  8.  E.  271.  S.  D.— Baskerville 
V.  Hughes  County  Co-op.   Store,  35  S. 

D.  139,  151  N.  W.  41.  Tex.— Chas.  B. 
Smith  &  Co.  V.  Duncan  (Tex.  Civ. 
App.),  167  S.  W.  233.  Va.— Wood  v. 
J.  W.  Jeffries  &  Co.,  83  S.  E.  1074. 
W.  Va.— McVey  v.  St.  Clair  Co.,  49  W. 
Va.  412,  38  S.  E.  648.  Wis.— Zuleger 
V.  Zeh,  160  Wis.  600,  150  N.  W.  406. 

[a]  Must  Plainly  Appear  Non- 
Prejudicial. — The  verdict  will  be  set 
aside  "unless  it  is  plain  from  the 
record  that  the  verdict  must  have  been 
what  it  was  in  spite  of  the  error." 
Wierzbicky  v.  Illinois  Steel  Co.,  94  HI, 
App.  400. 

[b]  Kule  as  to  Non-suit  or  Directed 
Verdict  Applies. — ^Where  it  is  contended 
that  though  an  erroneous  charge  was 
given,  the  verdict  should  not  be  dis- 
turbed because  the  jury  arrived  at  the 
only  verdict  possible  under  the  evi- 
dence,' the  same  rule  should  be  ap- 
plied as  in  a  motion  for  a  non-suit, 
or  to  direct  a  verdict,  i.  e.,  the  truth 
of  appellant 's  evidence  is  admitted  and 
every  inference  of  fact  which  can  be 
legitimately  drawn  therefrom  should  be 
interpreted  most  strongly  against  the 
respondent.  'Cooper  v.  Spring  Valley 
Water  Co.,  16  Cal.  App.  17,  116  Pac. 
298. 

71.  Gra. — Jackson  v.  State,  118  Ga. 
780,  45  S.  E.  604;  Hunt  v.  State,  81 
Ga.  140,  7  S.  E.  142;  Brown  v.  State, 
46  Ga.  689.  La. — Stalte  v.  Tisdale,  41 
La.  Ann.  338,  6  So.  579;  State  v.  Ford, 
37  La.  Ann.  443.  Ohio. — Montgomery 
V.  State,  11  Ohio  424.  Tenn. — Ford  v. 
State,  101  Tenn.  454,  47  S.  W.  703; 
Harris  v.  State,  7  Lea  538;  Eobertson 
V.  State,  4  Lea  425. 

[a]  In  State  v.  Gannon,  75  Conn. 
206,  52  Atl.  727,  after  an  extended 
review  of  the  cases  both  English  and 
American  on  the  doctrine  of  the  jury 
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be  some  channel  through  which  they  are  to  get  the  law  and  that 
channel  is  the  court."  The  fact  that  they  are  enabled  by  a  general 
verdict  in  a  criminal  case,  to  practically  set  the  judge's  instructions 
at  naught  does  not_  relieve  them  from  their  duty."  On  the  other 
hand  it  has  been  said  that  the  design  of  the  statute  giving  the  jury 
power  to  judge  of  the  law  as  well  as  the  facts,  was  that  they  should 
not  be  absolutely  bound  by  the  instruction  of  the  court,'*  and  that 
under  a  constitutional  provision  making  the  jury  in  criminal  cases 
judges  of  the  law  as  well  as  of  the  fact,  the  court's  instructions  are 
merely  advisory.'^    At  the  same  time  they  have  no  more  right  to  dis- 


being  the  judges  of  the  law,  says  the 
cases  of  State  v.  Buckley,  40  Conn.  246, 
and  State  v.  Thomas,  47  Conn.  546,  36 
Am.  Eep.  89,  "were  clearly  wrong  if 
they  can  be  regarded  as  assuming  that 
in  this  State  the  jury  can  lawfully  dis- 
regard the  law  as  stated  to  them  by 
the  court,  and  to  this  extent  they  are 
overruled."  The  court,  however,  de- 
cides that  in  Connecticut  the  jury  are 
not  judges  of  the  law. 

[b]  In  Com.  v.  Anfhes,  5  Gray 
(Mass.)  185,  the  court  was  divided  as 
to  whether  a  statute  making  the  jury 
judges  of  the  law  and  fact  conferred 
on  them  the  right  to  decide  independ- 
ently of  and  contrary  to  the  instruc- 
itions,  but  a  majority  held  that  if  it 
did  so  it  was  unconstitutional.  In  Com. 
V.  Marzynski,  149  Mass.  68,  21  N.  E. 
228,  it  is  held  in  effect  that  ever  since 
the  decision  in  Com.  v.  Anthes,  it  has 
been  the  duty  of  the  jury  to  follow  the 
court's  instructions. 

[c]  "Any  departure  by  the  jury 
from  the  law  laid  down  by  the  court, 
must  be  taken  solely  upon  their  own 
responsibility  .  .  .  The  safer,  and  bet- 
ter, and  fairer  way,  in  ordinary  crim- 
inal cases,  is  to  take  the  law  from  the 
court,  and  they  are  always  justified  in 
doing  so."  State  v.  McDonnell,  32  Vt. 
491.  Compare  State  v.  Burpee,  65  Vt. 
1,  25  Atl.  964,  36  Am.  St.  Eep.  775,  19 
L.  E.  A.  145. 

72.  So  in  Edwards  v.  State,  53  Ga. 
428,  the  court  says:  "The  judge  is  the 
channel  through  which  they  are  to  get 
the  law,  just  as  the  evidence  'intro- 
duced' is  the  channel  through  which 
they  are  to  get  the  facts,"  following 
Brown  v.  State,  40  Ga.  689. 

73.  "In  a  legal  point  of  view,  they 
violate  the  law  in  rendering  a  ver- 
dict contrary  to  the  rules  laid  down  to 
them  by  the  court."  Batre  v.  State, 
18  Ala.  119. 

[a]     "Doubtless  a  juror  has  the  pow- 


er to  disregard  the  law  as  given  by 
the  judge,  but  he  has  neither  a  legal 
nor  moral  right,  and  violates  his  oath 
to  do  so."  Parrish  v.  State,  14  Neb. 
60,  15  N.  W.  357. 

[b]  "It  is  within  the  power  of 
juries  to  act  upon  their  own  view  of 
the  law.  But  it  does  not  follow  from 
this  that  the  law  does  not  assume  that 
they  will  respect  the  instructions  of 
the  court."  Hamilton  v.  People,  29 
Mich.  173.  See  also  People  v.  Neu- 
mann, 85  Mich.  98,  48  N.  W.  290. 

[e]  Says  Mr.  Justice  Harlan  in 
Sparf  V.  United  States,  156  U.  S.  51, 
101,  15  Sup.  Ct.  273,  39  L.  ed.  343: 
"Public  and  private  safety  alike  would 
be  in  peril,  if  the  principle  be  estab- 
lished that  juries  in  criminal  cases 
may,  of  right,  disregard  the  law  as 
expounded  to  them  by  the  court  and 
become  a  law  unto  themselves.  Under 
such  a  system,  the  principle  function 
of  the  judge  would  be  to  preside  and 
keep  order  while  jurymen,  untrained 
in  the  law,  would  determine  questions 
affecting  life,  liberty,  or  property  ac- 
cording to  such  legal  principles  as  in 
their  judgment  were  applicable  to  the 
particular  ease  being  tried." 

74,  ' '  If  they  can  say  upon  their  oaths 
that  they  know  the  law  better  than 
the  court  does,  they  have  the  right  to 
do  so;  but  before  assuming  so  solemn 
a  responsibility,  they  should  be  sure 
that  they  are  not  acting  from  caprice 
or  prejudice."  Schnier  v.  People,  23 
111.  17,  approved  in  Spies  v.  People,  122 
111.  1,  12  N.  E.  865,  17  N.  E.  898,  3 
Am.  St.  Eep.  320.  See  also  Juretioh 
V.  People,  223  111.  484,  79  N.  E.  181. 
See  also  In  re  Lowe,  46  Kan.  255,  26 
Pae.  749,  where  in  a  prosecution  for 
criminal  libel  it  is  said  the  statute 
"expressly  gives  the  jury  in  such  an 
action  the  right,  power  and  discretion 
to  determine  the  law  for  themselves." 

75.  Walker  v.  State,   136   Ind,   663, 
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regard- the  court's  instructions  arbitrarily  and  without  cause,  than  to 
disregard  the  evidence  and  determine  the  facts  arbitrarily  and  with- 
out cause.'® 

Xn.  EXCEPTIONS  AND  OBJECTIONS."  — A.  Peopeiett  and 
Necessity.  —  1.  Right  To  Object  or  Except.  —  There  is  no  question 
but  that  the  aggrieved  party  may  except  to  any  instruction;'^  that  is 
to  say,  one  may  except  to  so  much  of  a  charge  as  states  the  law  to  be 
other  than  he  believes  it  to  be;'^  or  he  may  ask  for  a  certain  charge, 
and  except  when  it  is  not  given.*"  These  rights  are  subject,  of  course, 
to  the  rules  already  discussed,  requiring  proper  requests.*^  And  on 
general  principles  one  cannot  except  to  an  instruction  which  was  given 
at  his  own  request.*^ 

Neither  can  one  except  to  an  instruction  given  on  behalf  of  his 


36  N.  E.  356;  Fouler  v.  State,  85  Ind. 
538;  McDonald  v.  State,  63  Ind.  544; 
Beard  v.  State,  71  Md.  275,  17  Atl. 
1044,  17  Am.  St.  Bep.  536,  4  L.  E.  A. 
675.  See  also  Cochran  v.  State,  119 
Md.  539,  87  Atl.  400;  Wheeler  v.  State, 
42  Md.  563. 

[a]  The  object  of  the  instruction  is 
not  to  bind  the  conscience  of  the 
jurors  but  to  enlighten  their  judgment. 
Schuster  v.  State,  178  Ind.  320,  99 
N.  B.  422;  Beard  v.  State,  71  Md.  275, 
17  Atl.  1044,  17  Am.  St.  Eep.  536,  4 
L.  E.  A.  675.         -  ^ 

76.  Blaker  v.  State,  130  Ind.  203, 
29  N.  E.  1077;  Anderson  v.  State,  104 
Ind.  467,  4  N.  E.  63,  5  N.  E.  711.  See 
also  Robertson  v.  State,  4  Lea  (Tenn;) 
425, 

[a]  They  should,  at  least  give  a 
respectful  consideration  to  the  court's 
instructions,  ' '  especially  if  they  are  in 
doubt  as  to  what  the  law  in  the  case 
may  be."  Bird  v.  State,  107  Ind.  154, 
8  N.  E.  13,  following  Keiser  v.  State, 
83   Ind.   234. 

77.  See  generally  the  titles  "Ap- 
peals;" "Bills  of  Exceptions;"  "Ob- 
jections and  Exceptions." 

78.  Eoehelle  v.  Musson,  3  Mart.  0. 
S.   (La.)    73. 

[a]  In  State  v.  Clark,  36  Nev.  472, 
135  Pae.  1083,  it  was  held  clearly  im- 
proper for  the  trial  court  to  refuse  to 
permit  counsel  to  interpose  an  excep- 
tion, offered  in  good  faith  and  in  a 
proper  manner,  and  to  threaten  counsel 
with  contempt  if  he  persisted  in  his  at- 
tempt to  have  an  exception  noted.  But 
it  was  not  ground  for  reversal,  since 
the  supreme  court  considered  the  mat- 
ter as  if  the  exception  had  been  regu- 
larly taken,  and  found  it  without  merit. 
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79.  Packard  v.  Bergen  Neck  Ey.  Co., 
54  N.  J.  L.  553,  25  Atl.  506;  Potts  v. 
'Clarke,  20  N.  J.  L.  536. 

80.  Packard  v.  Bergen  Neck  Ry.  Co., 
54  N.  J.  L.  553,  25  Atl.  506;  Potts  v. 
Clarke,  20  N.  J.  L.  536. 

81.  See  supra,  m. 

82.  Ala.— Dunn  v.  Gunn,  149  Ala, 
583,  42  So.  686;  Louisville  &  N.  R.  Co. 
V.  Hurt,  101  Ala.  34,  13  So.  130.  Cal. 
Sierra  Union  Water  &  Min.  Co.  v. 
Baker,  70  Cal.  572,  8  Pae.  305,  11  Pac. 
654;  Emerson  v.  County  of  Santa  Clara, 
40  'Cal.  543.  Colo. — Orman  v.  Mannix, 
17  Colo.  564,  30  Pae.  1037,  31  Am.  St. 
Eep.  340,  17  L.  E.  A.  602.  111.— Chi- 
cago &  N.  W.  Ey.  Co.  V.  Snyder,  128 
111.  655,  21  N.  E.  520;  Ives  v.  MeHard, 
103  111.  97.  Ind.— Blough  v.  Parry,  144 
Ind.  463,  40  N.  E.  70,  43  N.  E.  560.-  Ky. 
Louisville  &  N.  R.  Co.  v.  Wilson,  148 
Ky.  250,  146  S.  W.  422.  Me.- Prye  v. 
Hinkley,  18  Me.  320.  Mass.— Copp  v. 
Williams,  135  Mass.  401.  Minn. — Red- 
mond V.  St.  Paul  M.  &  M.  Ey.  Co.,  39 
Minn.  248,  40  N.  W.  64.  Mo.— Ever- 
hart  V.  Brysou,  244  Mo.  507,  149  S.  W. 
g07;  Kansas  City  S.  B.  R.  Co.  v.  Kansas 
City,  St.  L.  &  C.  E.  Co.,  118  Mo.  599, 
24  S.  W.  478;  Flowers  V.  Helm,  29  Mo. 
324.  Neb.— Dawson  v.  Williams,  37 
Neb.  1,  55  N.  W.  284.  Nev.— Lobdell  v. 
Hall,  3  Nev.  507.  N.  0.— McLennan 
V.  Chisholm,  66  N,  C.  100;  Buie  v.  Buie, 
24  N.  C.  87.  Okla.— Boswell  v.  State, 
8  Okla.  Crim.  152,  126  Pao.  826.  Pa. 
Burd's  Exrs.  v.  McGregor's  Admr.,  2 
Grant  353.  Tenn. — Railroad  ».  Fain, 
12  Lea  35.  Tex. — Martin  v.  Missouri 
Pao.  Ey.  Co.,  3  Tex.  Civ.  App.  133,  22 
S.  W.  195.  Utah. — Beaman  v.  Martha 
Washington  Min.  Co.,  23  Utah  139,  63 
Pac.  631, 
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opponent,  when  he  has  himself  asked,  and  had  given,  the  same  or 
similar  instructions.*^  For  the  court  cannot  tell  with  certainty  which 
instruction  was  followed,  and  any  other  rule  would  permit  an  ap- 
pellant to  take  advantage  of  his  own  error.**  So  one  will  not  be  heard 
to  controvert  on  appeal,  that  which  he  has  admitted  and  made  the 
rule  of  decision  in  the  court  below.*^ 

One  party  cannot  except  to  the  court's  refusal  to  give  instructions 
requested  by  the  other  party.** 


83.  Ark. — Evins  v.  St.  Louis  &  S.  P. 
E.  Co.,  104  Ark.  79,  147  S.  W.  452; 
Fox  V.  Spears,  78  Ark.  71,  93  S.  W. 
560;  Dunnington  v.  Friek  Co.,  60  Ark. 
250,  30  S.  W.  212.  lU.— Matthews  v. 
Granger,  196  111.  164,  63  N.  E.  658; 
Somers  v.  Petteys,  175  111  App.  168; 
Flood  V.  Keeley  Brewing  Co.,  175  HI. 
App.  441;  Firey  v.  Harmon,  164  111. 
App.  9;  Solomon  v.  Friend,  42  111.  App. 
407.  la. — Kinney  v.  MoFaul,  122  Iowa 
452,  98  N.  W.  276;  Hamilton  v.  Hartiu- 
ger,  96  Iowa  7,  64  N.  W.  592.  Kan. 
Ft.  Scatt,  W.  &  W.  Ey.  Co.  v.  Fortney, 
51  Kan.  287,  32  Pac.  904.  Ky. — Louis- 
ville &  N.  E.  Co.  V.  Wilson,  148  Ky. 
250,  146  S.  W.  422.  Md.— Philadelphia 
W.  &  B.  E.  E.  Co.  V.  Harper,  29  Md. 
330;  Baltimore  &  Ohio  E.  E.  Co.  v.  Ees- 
ley,  14  Md.  424.  Mich.— Alberts  v.  Ver- 
non, 96  Mich.  549,  55  N.  W.  1022;  Mar- 
quette H.  &  O.  E.  Co.  V.  Mareott,  41 
Mich.  433,  2  N.  W.  795.  Miss. — Queen 
City  Mfg.  Co.  V.  Blalaek,  18  So.  800; 
Wilson  V.  Zook,  69  Miss.  694,  13  So. 
351.  Mo. — Quirk  v.  St.  Louis  United 
El.  Co.,  126  Mo.  279,  28  S.  W.  1080; 
Bybee  v.  Irons,  33  Mo.  App.  659.  NaT). 
American  Fire  Ins.  Co.  v.  Landfare,  56 
Neb.  482,  76  N.  W.  1068;  City  of  Om- 
aha V.  Eiehards,  49  Neb.  244,  68  N.  W. 
528;  Eiehards  v.  Borowsky,  39  Neb. 
774,  58  N.  W.  277.  Okla. — Boswell  v. 
State,  8  Okla.  Crim.  152,  126  Pac.  826. 
Tex.— International  &  G.  N.  E.  Co.  v. 
Sein,  89  Tex.  63,  33  S.  W.  215,  558;  Byrd 
V.  Ellis  (Tex.  Civ.  App.),  35  S.  W. 
1070. 

[a]  One  cannot  object  to  an  in- 
struction where  another  given  on  his 
behalf  "contained  substantially  the 
same  language."  American  Eealty  Co. 
V.  Hisey,  113  Ark.  78,  167  S.  W.  488. 

[b]  One  cannot  object  to  an  instruc- 
tion which  is  "identical  in  purport" 
to  one  given  at  his  request.  Gracy  v. 
Atlantic  Coast  Line  E.  Co.,  53  Fla.  350, 
42  So.  903. 

[c]  One  cannot  complain  of  an  in- 
struction where  he  consented  to  the 
giving    of   another   instruction    which 


was  "liable  to  the  same  objection." 
Boecker  v.  Naperville,  166  111.  151,  48 
N.   E.   1061. 

[d]  Where  an  instruction  is  the 
converse  of  an  instruction  given  for 
plaintiff,  and  presents  the  same  theory, 
plaintiff  cannot  complain.  Everhart  v. 
Bryson,  244  Mo.  507,  149  S.  W.  307. 

84.  Queen  City  Mfg.  Co.  V.  Blalaek 
(Miss.),  18  So.  800. 

85.  HI. — Boecker  v.  Naperville,  166 
111.  151,  48  N.  E.  1061;  Finnell  v.  Wal- 
ker, 48  111.  App.  331.  la.— Yeager  v. 
Chicago,  E.  I.  &  P.  E.  Co.,  148  Iowa 
231,  123  N.  W.  974;  De  Wulf  v.  Dix, 
110  Iowa  553,  81  N.  W.  779.  Md. 
Mackintosh  v.  Conner,  33  Md.  598.  Mo. 
Everhart  v.  Bryson,  244  Mo.  507,  149 
S.  W.  307;  Evans  v.  Dugan  Cut  Stone 
Co.,  81  Mo.  App.  60.  S.  0.— Smoothing 
Iron  Heater  Co.  v.  Blakely,  94  S.  C. 
224,  77  S.  E.  945;  Bedenbaugh  v.  South- 
ern E.  Co.,  69  S.  C.  1,  48  S.  E.  53.  S.  D. 
Kirby  v.  Berguin,  15  S.  D.  444,  90  N. 
W.  856.  Tex.— Wiley  v.  Lindley  (Tex. 
Civ.  App.),  76  S.  W.  208. 

[a]  In  Conness  ■».  Indiana,  I.  &  I. 
E.  Co.,  193  ni.  464,  62  N.  B.  221,  a 
party  was  held  estopped  where  on  the 
court's  offering  to  give. or  withhold  an 
instruction,  counsel  said:  "I  don't 
think  that  is  the  law,  but  I  think  you 
had  better   give  it." 

[b]  Defendant's  exception  to  a 
charge  in  that  the  judge  substituted  the 
words  "contributed  to"  for  "caused" 
in  a  request  is  untenable,  where  the  in- 
consistent objection  was  made  that  the 
complaint  should  have  used  the  terms 
"caused"  for  "contributed  to."  Lee 
V.  Northwestern  E.  Co.,  84  S.  C.  125, 
65  S.  E.  1031. 

fcl  So  in  Torkelson  v.  Minneapolis 
&  St.  L.  E.  Co.,  117  Minn.  73,  134  N. 
W.  307,  it  was  held  appellant  could  not 
object  to  a  modification  of  an  instruc- 
tion to  which  no  exception  was  taken 
as  it  would  be  considered  that  the  mod- 
ified instruction  was  acceptable  to  ap- 
pellant, i     ,  .       li, 

86.  His  only  remedy  is  to  himself 
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2.    Necessity  of  Objection   as  Distinguished  Prom  Exception. 

The  courts  have  not  been  careful  in  their  use  of  the  terms  "objection" 
and  "exception"  in  connection  with  instructions,  and  it  is  therefore 
difficult  if  not  impossible  generally  to  determine  from  the  decisions 
whether  there  must  be  an  objection  to  the  giving  of  an  instruction 
followed  by  an  exception  or  whether  an  exception  to  the  instruction  is 
all  that  is  required.*^  In  some  cases,  however,  the  distinction  between 
objection  and  exception  is  clearly  drawn**  and  it  is  held  either  that 
an  objection  is*^  or  is  not'"  a  necessary  preliminary  to  an  exception. 
Generally  an  exception  to  the  giving  of  the  objectionable  instruction 
seems  to  be  all  that  is  required,  however,  although  in  discussing  the 
necessity,  nature  and  sufiSciency  of  such  exception  the  courts  often 
use  the  terms  "objection"  and  "grounds  of  objection. "^^  In  some 
jurisdictions,  however,  where  the  necessity  for  a. formal  exception  has 
been  abolished,  it  has  been  held  necessary,  nevertheless,  to  call  the 
court's  attention  to  error  in  instructions,  by  an  objection  of  some 
sort.^^  On  the  other  hand  it  has  been  held  that  a  party  cannot  be 
deprived  of  the  benefit  of  exceptions  regularly  taken,  because  he  failed 


offer  the  same  instruction,  and  except 
to  the  refusal  to  give  on  his  behalf. 
Bailey  v.  Campbell,  2  lU.  47. 

87.  See  the  cases  cited  throughout 
this  section  (XII). 

88.  Harding  v.  Missouri  Pae.  E.  Co., 
232  Mo.  444,  134  S.  W.  641,  Ann.  Cas. 
1«12B,  1221;  Boss  V.  Saylor,  39  Mont. 
559,  104  Pae.  864. 

89.  Boss  V.  Saylor,  39  Mont.  559,  104 
Pae.  864;  Yergy  v.  Helena  Light  &  B. 
Co.,  39  Mont.  213,  102  Pae.  310,  18  Ann. 
Cas.  1201;  Eobinson  v.  Helena  Light  & 
E.  Co.,  38  Mont.  222,  99  Pae.  837. 

[a]  Where  the  instmotlon  is  given, 
at  the  instance  of  the  adverse  party, 
there  must  be  an  objection  as  well  as  an 
exception.  Loving  v.  Warren  County, 
14  Bush  (Ky.)  316.  Compare  Poston  V. 
Smith,  8  Bush  (Ky.)  589. 

90.  In  Missouri  after  a  number  of 
conflicting  decisions  on  the  matter,  in 
the  appellate  and  supreme  courts,  it 
has  been  finally  held  that  no  prelimi- 
nary objection  is  necessary.  "When 
under  our  law  the  court  acts,  either 
upon  request  of  counsel  or  upon  its  own 
motion  in  the  matter  of  instructions, 
counsel  only  have  to  except  to.  such  rul- 
ing. They  are  not  required  to  object  to 
the  instruction,  and  have  their  objec- 
tion overruled  and  then  except  to  the 
action  of  the  court  in  overruling  the 
objection,  rather  than  to  the  action  of 
the  court  in  giving  the  instruction." 
Harding  v.  Missouri  Pae.  E.  Co.,  232 
Mo.  444,   134  S.  W.  641,  Ann.  Cas. 
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1912B,  1221,  overruling  Sheets  v.  Iowa 
State  Ins.  Co.,  226  Mo.  613,  126  S.  W. 
413   (decided  in  Division  Two). 

91.  See  the  cases  cited  throughout 
this  section   (XII). 

As  to  the  nature  and  sufficiency  of 
the  exception  and  when  made,  see  in- 
fra this  section  (XII). 

[a]  But  a  request  for  further  in- 
structions, is  necessary  where  the  in- 
structions are  not  sufficiently  complete. 
See  Taggart  v.  McKinsey,  85  Ind.  392. 

92.  Colo.  Code,  §387,  dispensing  with 
exceptions  has  reference  only  to  formal 
exceptions.  "But  the  statute  does  not 
do  away  with  the  reason  or  necessity 
for  making  objections  in  some  appro- 
priate way  to  instructions,  in  such  man- 
ner as  to  give  the  trial  court  an  op- 
portunity to  correct  the  same  if  found 
efroneous."  Denver  &  B.  G.  E.  Co.  i), 
Eyan,  17  Colo.  98,  28  Pae.  79. 

[a]  So  in  Bowen  v.  Timmer,  87  Kan. 
162,  123  Pae.  742,  the  court  says: 
"I^iirness  to  the  court  should  prompt 
counsel  to  call  attention  to  such  errors 
seasonably,  and  they  may  be  held  to 
waive  their  right  to  relief  where  their 
conduct,  expressions,  or  silence  show 
acquiescence  in  an  erroneous  declara- 
tion of  law,  or  evince  a  purpose  to  take 
advantage  of  unguarded  expressions 
that  would  have  been  promptly  cor- 
rected if  pointed  out." 

[b]  But  in  Howell  v.  Lansing  City 
Elec.  E.  Co.,  136  Mich.  432,  99  N.  W. 
406,  it  is  held  the  question  of  error  in 
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or  refused  to  comply  with  the  demand  of  the  court  to  make  a  pre- 
liminary examination  of  the  instructions  and  indicate  his  objections.^^ 

3.  Exception  to  Reason  Given  by  Court  for  Refusal.  —  Any  reason 
which  the  court  may  give  for  refusing  an  instruction  is  immaterial, 
and  hence  one  need  not  except  thereto.^* 

4.  Failure  To  Except  or  Object  as  Waiver.  —  A  failure  to  take  a 
formal  exception,  where  required,  waives  error  in  the  instructions.''^ 
Thus,  it  waives  any  contradiction  in  the  instructions  as  given,^"'  or 
any  omission  to  charge  on  the  whole  case,*'  or  a  failure  to  charge  the 
jury  as  to  fixing  the  punishment."^ 

Failure  to  state  the  issues  made  by  the  pleadings  is  waived  unless 
it  is  brought  to  the  court's  attention,'"  as  is  any  misstatement  of 
counsel's  contention.^ 


the  charge  may  be  raised  for  the  first 
time  on  appeal. 

93.  Chicago  Union  Traction  Co.  v. 
Hansen,  125  111.  App.  153. 

[a]  A  Proper  Practice. — In  De  Ford 
V.  Johnson,  152  Mo.  App.  209,  133  S.  W. 
393,  the  trial  court  required  counsel  to 
examine  the  proposed  instructions  and 
point  out  their  grounds  of  objection, 
and  warned  them  that  no  objections  not 
specifically  stated  would  be  considered 
on  motion  for  new  trial.  The  appellate 
court  though  sanctioning  this  practice, 
says:  "The  practice  followed  in  this 
case  should  not  be  used  as  a  technical 
device  to  foreclose  the  right  of  the 
defeated  party  to  have  substantial  er- 
rors reviewed  in  the  appellate  court." 
Compare  concurring  opinion  of  Lamm, 
J.,  in  Harding  v.  Missouri  Pac.  E.  Co., 
232  Mo.  444,  134  S.  W.  641,  Ann.  Cas. 
1912B    1221 

[b]'  But  where  the  statute  reciuires 
counsel  to  designate  the  objectionable 
portions  of  the  instructions  when  they 
are  submitted  to  him  for  that  purpose, 
such  objections  do  not  dispense  with 
the  necessity  for  an  exception  to  the 
giving  of  instructions  previously  so  ob- 
jected to.  Wagar  v.  Prindeville,  21  N. 
D.  245,  130  N.  W.  224. 

94.  Chessman  v.  Hale,  31  Mont.  577, 
79  Pac.  254,  68  L.  R.  A.  410. 

[a]  So  in  Maxwell  v.  Massachusetts 
Title  Ins.  Co.,  206  Mass.  197,  92  N.  E. 
42,  it  was  held  that  having  presented 
his  requests  in  time  and  having  ex- 
cepted at  the  close  of  the  charge  to  the 
judges  not  having  included  the  request, 
it  was  not  necessary  to  repeat  the  ex- 
ception upon  the  judge's  stating  his 
reasons  for  not  giving  the  request. 

95.  See  the  cases  cited  in  this  sec- 
tion   (XII). 


Waiver  of  failure  to  have  instruc- 
tions reduced  to  writing,  see  supra,  IV, 
E,  2. 

Waiver  of  failure  to  have  instruc- 
tions numbered,  see  supra,  V,  A. 

Waiver  of  failure  to  have  instruc- 
tions signed  by  the  court,  see  supra,  V, 
B. 

Waiver  of  failure  to  have  instruc- 
tions marked  "given"  or  "refused," 
see  supra,  V,  C. 

96.  Cal. — Williams  v.  Southern  Pac. 
R.  Co.,  110  Cal.  457,  42  Pac.  974.  lU. 
Bent  V.  Purnald,  159  111.  App.  552. 
Minn. — Block  v.  Great  Northern  E.  Co., 
106  Minn.  285,  118  N.  W.  1019.  Mo. 
Patterson  v.  Evans,  254  Mo.  293,  162 
S.  W.  179. 

97.  Minn. — State  v.  Eush,  123  Minn. 
276,  143  N.  W.  782.  Mo.— State  v. 
Gordon,  196  Mo.  185,  95  S.  W.  420; 
State  V.  Westlake,  159  Mo.  669,  61  S. 
W.  243;  S'tate  v.  Paxton,  126  Mo.  500, 
29  S.  W.  705.  N".  M.— Territory  v.  Les- 
lie, 15  N.  M.  240,  248,  106  Pac.  378; 
Territory  v.  Watson,  12  N.  M.  419,  78 
Pac.  504.  N.  Y. — People  v.  Seidenshner, 
210  N.  Y.  341,  104  N.  E.  420.  N.  C. 
State  V.  Eeynolds,  87  N.  C.  544.  S.  C. 
State  V.  Owens,  44  S.  C.  324,  22  S.  E. 
244;  State  v.  Meyers,  40  S.  C.  555,  18 
S.  E.  892;  State  v.  Davis,  27  S.  C.  609, 
4  S.  E.  567.  S.  D.— State  v.  Sutterfield, 
22  S.'  D.  584,  586,  119  N.  W.  548.  Tex. 
Wright  V.  State,  56  Tex.  Crim.  353,  120 
S.  W.  458;  Davis  v.  State  (Tex.  Grim.), 
90  S.  W.  646. 

98.  Stanclifif  v.  United  States,  5  Ind. 
Ter.  486,  82  S.  W.  882. 

99.  Parks  v.  Laurens  Cotton  Mills, 
75  S.  C.  560,  56  S.  E.  234;  De  Caussey 
V.  Baily,  57  Tex.  665. 

1.  Hatchell  v.  Chandler,  62  S.  0. 
380,  40  S.  B.  777. 
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Improper  charging  upon  the  weight  of  the  evidence,^  or  stating  the 
court's  opinion  -v^here  that  is  not  permitted,  are  both  waived  unless 
objected  to.^ 

An  objection  that  the  charge  was  not  supported  by  the  evidence, 
must  be  raised  or  it  will  be  deemed  waived,*  as  will  the  objection  that 
the  court  made  an  improper  assumption  of  facts,^  or  misstated  the 
evidence,^  or  has  not  stated  it  fairly.'^ 

Failure  to  object  waives  a  statutory  right  to  have  the  court  dis- 
tinguish between  instructions  given  by  the  court  and  those  given  at 
party's  request.^ 

5.  Failure  To  Except  as  Affecting  Right  of  Review.  —  The  gen- 
eral rule  is  that  the  reviewing  court  will  not  consider  errors  in  the 
instructions,  as  given,  where  no  exception  was  taken.°    It  is  also  clear 


2.  Martin  v.  State,  47  Tex.  Crim.  29, 
83  S.  W.  390;  Franklin  v.  State,  45 
Tex.  Crim.  470,  76  S.  W.  478. 

3.  Where  the  charge  is  considered 
erroneous  .as  stating  the  judge's  opin- 
ion, a  failure  to  give  the  judge  an  op- 
portunity to  rectify  his  error  waives  it. 
State  V.  Eichards,  85  Me.  252,  27  Atl. 
122;  State  v.  Wilkinson,  76  Me.  317. 

4.  Mullen  v.  Brydon,  117  Md.  554, 
88  Atl.  1025;  Stoner  v.  Devilbiss,  70 
Md.  144,  16  Atl.  440. 

5.  Madison  v.  Hammond's  Lessee, 
27  Md.  604;  Lane  v.  Lantz,  27  Md.  211; 
Young  V.  Mertens,  27  Md.  114;  Eyan 
V.  Conroy,  85  Hun  544,  83  N.  Y.  Supp. 
330. 

[a]  Failure  to  request  rectification 
of  assumption  of  facts  waives  the  er- 
ror. State  V.  Eichards,  85  Me.  252,  27 
Atl.  122;  State  v.  Wilkinson,  76  Me. 
317. 

[b]  But  Does  Not  Supply  Missing 
Testimony.— As  stated  in  Asbury  v. 
Fair,  111  N.  C.  251,  16  S.  E.  467:  "The 
failure  of  the  plaintiff's  counsel  to  ob- 
ject when  the  court  stated  a  conclusion 
as  to  the  facts,  not  warranted  by  the 
testimony,  would  not  supply  the  want 
of' testimony  not  offered,  but  necessary 
to  sustain  the  contention  of  the  de- 
fendants. ' ' 

6.  Knight  v.  Thomas,  7  Atl.  538; 
Middlebrook  v.  Slocum,  152  Mich.  286, 
116  N.  W.  422. 

[a]  Where  counsel  failed  to  object 
to  a  misstatement  the  supreme  court 
said  they  would  presume  such  "ap- 
peared to  him  of  as  little  consequence 
then  as  they  seem  to  us  now."  Krepps 
V.  Carlisle,  157  Pa.  358,  27  Atl.  741. 

7.  Stating  case  hypothetically  in  a 
manner  thought  by  counsel  to  be  pre- 
judicial  must   be    excepted   to   at   the 
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time,  or  is  waived.  State  v.  Wilkin- 
son, 76  Me.  317. 

8.  In  place  of  reading  the  instruc- 
tions in  the  order  required,  as  the  in- 
structions of  the  court,  they  were  read 
as  the  instructions  of  the  defendant 
after  having  been  modified  by  the 
court.  This  was  in  violation  of  Code 
Supp.,  1909,  ch.  131,  §§9al-9a5,  which 
has  been  held  mandatory.  But  the  er- 
ror was  waived  by  failure  to  object. 
State  V.  Huffman,  69  W.  Va.  770,  73 
S.  E.  292. 

9.  U.  S.— Eeagan  v.  Aiken,  188  TJ.  S. 
109,  11  Sup.  Ct.  283,  34  L.  ed.  892; 
Emerson  v.  Hogg,  8  Fed.  Cas.  No.  4,440. 
Ark. — Jonesboro,  L.  C  &  E.  E.  Co.  v. 
Gainer,  112  Ark.  477,  166  S.  W.  571; 
Evins  V.  St.  Louis  &  S.  F.  E.  Co.,  104 
Ark.  79,  147  S.  W.  452;  Clardy  v.  State, 

96  Ark.  52,  131  S.  W.  46.  Cal.— Ga- 
routte  V.  Williamson,  108  Cal.  135,  41 
Pac.  35,  418;  Wilkinson  v.  Parrott,  32 
Cal.  102;  Los  Angeles  Co.  v.  Eeyes,  3 
Cal.  Unrep.  775,  32  Pac.  233.  Colo. 
Brewster  v.  Crossland,  2  Colo.  App.  446, 
31  Pac.  236.  Haw. — Makekau  v.  Kane, 
20  Haw.  203.  lU.— Hartwig  v.  Knap- 
wurst,  178  111.  App.  409;  Scott  v.  Chi- 
cago Binder  Etc.  Co.,  170  111.  App.  391. 
Ind. — Marks  v.  Jacobs,  76  Ind.  216; 
Parker  v.  Clayton,  51  Ind.  126  J  Ehris- 
man  v.  Scott,  5  Ind.  App.  596,  32  N.  E. 
867.  la. — Shuttlefield  v.  Neil,  163  Iowa 
470,  145  N.  W.  1;  Eldridge  v.  Stewart, 

97  Iowa  689,  66  N.  W.  891;  Talty  v. 
Lusk,  4  Iowa  469.  Kan. — ^Kansas  Farm- 
ers' Fire  Ins.  Co.  ■;;.  Hawley,  46  Kan.  . 
746,  27  Pac.  176;  Wyandotte  v.  Noble, 
8  Kan.  444.  Md. — Black  v.  Woodrow, 
39  Md.  194.  Mass.— Boutelle  v.  Dean, 
148  Mass.  89,  18  N.  E.  681.  Mich. 
People  V.  Eaher,  92  Mich.  165,  52  N. 
W,  625,  31  Am.  St.  Eep.  575;  People  V, 
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that  an  omission  to  charge,  cannot  be  questioned  for  the  first  time  on 
appeal,"  but  where  the  court  has  clearly  refused  to  give  a  requested 
instruction  in  any  form,  and  his  failure  so  to  do  has  been  brought  to 
his  attention,  a  formal  exception  may  not  be  neeessary,^^  though  even 
under  such  circumstances  it  is  required  in  some  jurisdictions.^^  How- 
ever, where  a  verdict  is  clearly  based  on  an  erroneous  rule  of  law  laid 
down  in  an  instruction  the  reviewing  court  may  reverse  though  there 
was  no  exception.^^     And  a  new  trial  may  be  granted  though  no 


Wallin,  55  Mich.  497,  22  N.  W.  15. 
Minn. — Gee  v.  Great  Northern  R.  Co., 
119  Minn.  438,  138  N.  W.  684;  Bed 
Eiver  Val.  Inv.  Co.  v.  Cole,  62  Minn. 
457,  64  N.  W.  1149.  Mo.— 'Carlton  v. 
Monroe,  135  Mo.  App.  172,  115  S.  W. 
1057.  Mont. — McKinstry  v.  Clark,  4 
Mont.  370,  1  Pao  759.  Neb.— Brad- 
street  V.  Grand  Island  Banking  Co.,  89 
Neb.  590,  131  N.  "W.  956;  HoUoway  v. 
Schooley,  27  Neb.  553,  43  N.  W.  346; 
Schroeder  v.  Einehard,  25  Neb.  75,  40 
N.  W.  593.  NeV.— Lobdell  v.  Hall,  3 
Nev.  507.  N.  H. — Haines  v.  Eepublic 
Ins'.  Co.,  59  N.  H.  199.  N.  M.— Terri- 
tory V.  Lobato,  17  N.  M.  666,  134  Pae. 
222;  State  v.  Baker,  17  N.  M.  479,  131 
Pae.  489.  N.  Y. — People  v.  Livingston, 
79  N.  Y.  279;  MeGinley  v.  United 
States  Life  Ins.  Co.,  77  N.  Y.  495; 
Schaff  V.  Miles,  10  Misc.  395,  31  N.  Y. 
Supp.  134.  N.  C. — Phifer  v.  Alexander, 
97  N.  C.  335,  2  S.  E.  530;  White  v. 
Clark,  82  N.  C.  6.  Ohio. — Marietta,  etc. 
By.  'Co.  V.  Strader  &  Co.,  29  Ohio  St. 
448;  Shaffer  &  Co.  v.  C.  H.  &  D.  E.  E. 
Co.,  14  Ohio  C.  C.  488,  8  Ohio  C.  D.  66. 
Okla.— Shuler  v.  Hall,  42  Okla.  325,  141 
Pae.  280;  Stigler  v.  Wiley,  36  Okla. 
291,  128  Pae.  118;  Carter  v.  Missouri 
Min.  &  Lumb.  Co.,  6  Okla.  11,  41  Pae. 
356.  Pa.— 'Curtis  v.  Winston,  186  Pa. 
492,  40  Atl.  786;  Coyne  v.  Lackawanna 
Co.,  53  Pa.  Super.  603.  See  Pornof  v. 
Wilkinsburg  Borough,  238  Pa.  614,  86 
Atl.  494.  R.  I.— Sarle  v.  Arnold,  7  E. 
I.  582.  S.  C. — Greene  v.  Duncan,  37  S. 
C.  239,  15  S.  B.  856.  Tex.— Cooper  & 
Jones  V  Hall  (Tex.  Civ.  App.),  168  S. 
W.  465;  Quanah  etc.  Ey.  Co.  v.  Gallo- 
way (Tex.  Civ.  App.),  165  S.  W.  546. 
Wash. — Johnson  v.  Tacoma  Cedar 
Lumb.  Co.,  3  Wash.  722,  29  Pao.  451. 
Wis.— Thomas  v.  Paul,  87  Wis.  607,  58 
N.  W.  1031;  Second  Nat.  Bank  v.  Lar- 
son, 80  Wis.  469,  50  N.  W.  499. 

[a]  An  instruction  not  excepted  to 
becomes  the  law  of  the  case.  Gillan  v. 
O 'Larry,  124  App.  Div.  498,  108  N.  Y. 
Supp.  1024;  Grimm  v.  Wandell,  140  N. 
Y.  Sup^.  391. 


10.  la.— Hall  V.  Manson,  90  Iowa 
585,  58  N.  W.  881.  Minn. — Town  of 
Wells  V.  Sullivan,  125  Minn.  353,  147 
N.  W.  244.  N.  C. — Davis  v.  Keen,  142 
N.  C.  496,  55  S.  E.  359.  Pa.— Bennett 
V.  Hayden,  145  Pa.  586,  23  Atl.  255. 
S,  c. — Layton  &  Sons  v.  Charleston  & 
W.  C.  etc.  E.  Co.,  90  S.  C.  323,  72  S.  E. 
988;  Fox  v.  Eailroad  'Co.,  4  S.  C.  543. 

[a]  In  Timmerman  v  Whiting,  118 
Minn.  398,  137  N.  W.  9,  it  was  held  that 
an  omission  to  state  a  technical  element 
of  the  cause  of  action  could  not  be  con- 
sidered where  there  was  no  objection 
made '  at  the  trial,  nor  on  two  succes- 
sive motions  for  a  new  trial. 

As  to  the  necessity  of  making  a  re- 
qyiesb  see  supra,  III. 

11.  'Counsel  asked  the  court  if  he- 
did  not  intend  to  charge  upon  a  cer- 
tain proposition  and  he  not  only  re- 
fused but  suggested  that  the  question 
raised  could  properly  come  up  for  re- 
view in  some  other  manner.  Under 
these  circumstances  while  a  formal  re- 
quest to  note,  an  exception  would  have 
been  proper,  it  was  not  essential.  South 
Carolina  E.  E.  Co.  v.  Wilmington,  etc. 
E.  Co.,  7  S.  C.  410. 

12.  Territory  v.  Lobato,  17  N.  M. 
666,  134  Pae.  222;  Torres  v.  Territory 
(N.  M.),  121  Pae.  27;  Gulf,  C.  &  S.  F. 
Ey.  Co.  V.  Battle  (Tex.  Civ.  App.),  169 
S.  W.  1048,  construing  Eev.  St.,  arts. 
1974,  2061,  2062,  holds  that  the  action 
of  the  court  in  giving,  refusing  or 
qualifying  requested  charges  cannot  be 
reviewed  unless  such  action  be  excepted 
to  and  presented  by  bill  of  exceptions. 
See  also  Schubert  v.  Voges  (Tex.  'Civ. 
App  ),  169  S.  W.  409;  Quanah,  etc.  Ey. 
Co.  V.  Galloway  (Tex.  Civ.  App.),  165 
S  W.  546.  Compare  Barle  v.  Thomas, 
14  Tex.  583.  .     „      .    n 

13.  Caciatore  v.  Transit  Const.  Oc, 
147  App.  Div.  676,  132  N.  Y.  Supp.  572; 
Leach  v.  Williams,  12  App.  Div.  173, 
42  N.  Y.  Supp.  574. 

[a]  So  where  the  judgment  was 
clearly  based  on  a  miscalculation  a  new 
trial  may  be   ordered  notwithstanding 
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exception  was  taken,  where  the  aggrieved  party  was  clearly  misled 
as  to  what  the  cotirt  meant  by  his  charge." 

The  rale  in  some  jurisdictions  is  that  where  the  appeal  is  from  an 
order  overruling  motion  for  a  new  trial,  and  all  the  evidence  is  before 
the  reviewing  court,  the  erroneous  instruction  may  be  taken  into  ac- 
count though  it  was  not  specifically  excepted  to.^°  In  others  the 
necessity  for  an  exception  has  been  wholly  or  partially  abolished.^^ 

6.  Taking  One  Exception  as  Waiving  Others.  —  Though  an  in- 
struction might  have  been  subject  to  exceptions  other  than  that 
specified,  one  will  be  deemed  to  have  waived  all  objections  save  the 


there  was  no  exception  to  the  charge 
which  misled  the  jury  into  making  the 
miscalculation.  Wyman  v.  Eriekson,  35 
Minn.  202,  28  N.  W.  240. 

[b]  In  Willensky  v.  Nassau  Elect. 
Co.,  161  App.  Div.  934,  146  N.  Y.  Supp. 
142,  the  court  reversed  though  there 
was  no  exception  to  a  refusal  or  to  an 
accompanying  charge  where  the  issue 
of  plaintiff's  negligence  depended  upon 
the  charge  as  requested. 

[c]  In  Gowdey  v.  Bobbins,  3  App. 
Div.  353,  38  N.  Y.  Supp.  280,  this  rule 
was  invoked  where  the  trial  court  had 
incorrectly  instructed  on  the  burden  of 
proof. 

[d]  In  Birdwell  v.  United  States,  10 
Okla.  Crim.  159,  135  Pac.  445,  the  court 
says:  "While  it  is  undoubtedly  true 
that  this  court  in  the  interests  of  jus- 
tice, even  where  no  exceptions  are 
taken,  has  the  right  to  reverse  for  er- 
roneous instruotions,  yet  this  court  will 
not  encourage  the  practice  of  counsel 
not  calling  the  attention  of  the  trial 
court  to  the  instructions  excepted  to  at 
a  time  when  they  could  be  corrected." 
See  also  Shuler  v.  Hall,  42  Okla.  325, 
141  Pac.  280,  which  says  while  cases 
might  arise  in  which  this  rule  might 
be  correctly  applied,  the  case  at  bar 
was  not  such. 

[e]  If  the  giving  of  a  change  is  er- 
ror because  the  issue  thereby  submit- 
ted was  not  raised  by  the  pleadings, 
the  reviewing  court  may  reverse  though 
no  objection  was  made  because  "such 
error  was  fundamental."  Cooper  v. 
Hall   (Tex.  Civ.  App.),  168  S.  W.  465. 

[f]  So  reversal  was  had  where  the 
court  gave  an  erroneous  rule  as  to  the 
presumption  of  sanity  in  a  will  contest. 
Beazley  v.  Denson,  40  Tex.  416.  See 
also  Wetmore  v.  Woodhouse,  10  Tex. 
33;  Stude  v.  Saunders,  2  Tex.  ITnrep. 
Cas.  122. 

14.  The  court  granted  the  motion 
for  a  new  trial  because  it  felt  '''that 


the  error  arose  more  from  its  own  fail- 
ure to  give  positive  instructions  with 
reference  to  the  results  of  the  compli- 
cated rules  of  law  .  .  .  applicable  to 
the  case  at  bar,  than  from  any  pur- 
posed inattention  of  the  jury."  Grouger 
V.  Morse,  66  Ped.  702. 

15.  Baker  v.  Pendergast,  32  Ohio  St. 
494,  30  Am.  Rep.  620,  following  Mari- 
etta, etc.  Ey.  Co.  v.  Strader  &  Co.,  29 
Ohio  St.  448;  Wright  v.  Cincinnati  S.t. 
Ky.  Co.,  9  Ohio  C.  C.  503,  6  Ohio  C.  D. 
159. 

16.  See  generally  the  statutes,  and 
the  following:  AUi. — 'Choate  v.  Ala- 
bama Great  So.  E.  Co.,  170  Ala.  590, 
54  So.  507,  given  at  request  of  adverse 
party  or  refused  requests.  Cal. — ^Code 
Civ.  Proe.,  §647.  Colo.— Code,  §387. 
See  Denver  &  E.  G.  E.  Co.  v.  Eyan,  17 
Colo.  98,  28  Pac.  79.  Kan. — Bowen  v. 
Timmer,  87  Kan.  162,  123  Pac.  742; 
Cobe  V.  Coughlin  Hardware  Co.,  83  Kan. 
522,  112  Pac.  115,  31  L.  E.  A.  (N.  S.) 
1126.  Mich. — Cookes  v.  Lymperis,  178 
Mich.  299,  144  N".  W.  514;  Howell  v. 
Lansing  City  Elec.  E.  Co.,  136  Mich. 
432,  99  N.  W.  406.  MUm. — ^Eobertson 
V.  Burton,  88  Minn.  151,  92  N.  W.  538. 
Miss.— Code,  1906,  §793.  N.  C— Ashe- 
viUe  Supply,  etc.,  Co.  v.  Machin,  150 
N.  0.  738,  64  S.  E.  887;  Barrett  v. 
Brewer,  143  N.  C.  88,  55  S.  E.  414; 
Asheville  Nat.  Bank  v.  Sumner,  119  N. 
■0.  591,  26  S.  E.  129;  Marriner  V.  John 
L.  Eoper  Lumb.  Co.,  113  N.  C.  52,  18 
S.  E.  94.  Utah. — See  Mickelson  v.  New 
East  Tintic  Ey.  Co.,  23  Utah  42,  64  Pac. 
463.  Vt.— See  In  re  Bogers,  80  Vt.  259, 
67  Atl.  726. 

[a]  In  New  York  no  exception  is 
necessary  to  a  charge  which  is  based 
on  erroneous  theory.  Standard  Oil  Co. 
V.  Amazon  Ins.  Co.,  79  N.  Y.  506;  Coble 
V.  Potter,  155  App.  Div.  716,  140  N. 
Y.  Supp.  855;  Lesin  v.  Shapiro,  147 
App.  Div.  100,  131  N.  Y.  Supp.  755. 
See  also  Paltey  v.  Egan,  200  N.  Y.  83, 
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one  he  has  specified;"  but  although  a  party  does  not  except  to  all  the 
ruhngs  m  which  there  is  error,  he  will  not  be  denied  the  benefit  of  the 
exceptions  he  does  take.^^ 

7.  Waiver  of  Exception.  —  Necessity  To  Repeat.  —  Where  an  ex- 
ception is  taEen  and  the  instruction  is  thereafter  substantially  repeated 
but  without  exception  the  first  exception  is  waived,^^  as  it  is  where 
a  correction  is  made  and  nothing  further  is  said  by  counsel.^"  But 
one  is  not  called  upon  to  repeat  the  same  objection  indefinitely,  or  to 
continue  to  protest  against  the  use  of  language  by  the  court  in  fram- 
ing instructions,  which  the  court  had  already  ruled  on." 


98  N.  E.  267;  Willensky  v.  Nassau  Eleo. 
E.  Co.,  161  App.  Div.  934,  146  N.  Y. 
Supp.  142;  Manser  v.  Astoria  Veneer 
Mills,  146  App.  Div.  478,  131  N.  Y. 
Supp.  729. 

[b]  In  Fennsylvaiiia,  though  at  one 
time  there  were  intimations  in  the 
cases  to  the  contrary,  the  rule  now  is 
that  the  charge  _  must  be  excepted  to 
if  a  review  is  desired.  Curtis  v.  Win- 
ston, 186  Pa.  492,  40  Atl.  786.  The  act 
of  May  11,  1911,  Pub.  Laws,  279,  does 
not  change  the  practice  in  this  respect. 
Coyne  v.  Lackawanna  Co.,  •  53  Pa.  Su- 
per. 603. 

[c]  In  Texas,  (1)  except  in  case  of 
prosecutions  for  misdemeanors  (Otto  v. 
State  (Tex.  Crim.),  25  S.  W.  285),  (2) 
exceptions  are  not  necessary  in  a  crim- 
inal case.  Hill  v.  State,  35  Tex.  Crim. 
371,  33  S.  W,  1075.  (3)  But  in  a  civil 
ease  under  the  most  recent  statute  ex- 
ceptions are  necessary.  Gulf,  C.  &  S.  P. 
E.  Co.  V.  Battle  (Tex.  Civ.  App.),  169 
S.  W.  1048.  Compare  Atchison,  etc.,  E. 
Co.  V.  Click,  5'  Tex.  Civ.  App.  224,  23 
S.  W.  833. 

17.  Ark.— St.  Louis,  L  M.  &  S.  E. 
Co.  V.  Williams,  105  Ark.  331,  151  S.  W. 
243;  St.  Louis,  L  M.  &  S.  E.  Co.  v.  Eich- 
ardson,  87  Ark.  101,  112  S.  W.  212.  la. 
Patterson  v.  Chicago,  M.  &  St.  P.  Ey. 
Co.,  70  Iowa  593,  33  N.  W.  228;  Price 
V.  B.  O.  E.  &  .M.  E.  Co.,  42  Iowa  16. 
IVTinn. — ^Carlson  v.  Dow,  47  Minn.  335, 
50  N.  W.  232.  N.  M.— Colbert  v.  Jour- 
nal Pub.  Co.,  142  Pac.  146.  N.  Y. 
Coddington  v.  Brooklyn  Crosstown  Ey. 
Co.,  102  N.  Y.  66,  5  N.  E.  797;  Capel 
V.  Lyons,  22  N.  Y.  Supp.  378.  S.  D. 
Woods  V.  Stacy,  28  S.  D.  214,  132  N. 
W.  1007.  Tex.— Southwestern  Tel.  &  T. 
Co.  V.  Allen  (Tex.  Civ.  App.),  146  S. 
W.  1066.  Wash. — Edmunds  v.  Black, 
15  Wash.  73,  45  Pae.  639.  Wis.^Cor- 
eoran  v.  Harran,  55  Wis.  120,  12  N".  W. 
468. 


[a]  So  haying  objected  merely  that 
an  instruction  was  "abstract"  other 
objectionable  features  will  not  be  con- 
sidered by  the  appellate  court.  Stein 
V.  Ashby,  30  Ala.  363. 

[b]  So  in  Smith  v.  State,  4sNeb. 
277,  it  is  held  that  picking  out  and 
excepting  to  a  particular  paragraph, 
waives  the  failure  to  paragraph  and 
number. 

[c]  Having  objected  to  remarks  of 
court,  only  as  tending  unduly  to  influ- 
ence the  jury  in  arriving  at  a  verdict, 
the  question  as  to  whether  the  remarks 
amounted  to  an  instruction  which  un- 
der the  rule,  must  be  in  writing  was 
not  presented  to  the  trial  court  and 
cannot  be  urged  on  appeal.  State  v. 
Clark,  36  Nev.  472,  135  Pac.  1083. 

[d]  So  where  defendant's  counsel 
filed  exceptions  with  the  clerk  under 
the  provisions  of  the  statute  (Eev. 
Code,  §8178)  he  will  be  limited  to  the 
exceptions  which  he  has  seen  fit  to 
write  out  and  file.  State  v.  Campbell, 
7  N.  D.  58,  72  N.  W.  935. 

18.  Mackintosh  v.  Conner,  33  Md. 
598;  Smith  v.  Appleton,  155  App.  Div. 
520,  140  N.  Y.  Supp.  565. 

19.  Long-Bell  Lumb.  Co.  v.  Webb, 
7  Kan.  App.  406,  52  Pac.  64. 

20.  After  exception  the  court 
charged  further  on  the  point  but  coun- 
sel said  nothing  more.  This  amounted 
to  a  waiver.  Muller  v.  Powers,  174 
Mass.  555,  55  N.  E.  323. 

[a]  After  a  modification  the  only 
question  left  for  the  appellate  court  is 
whether  the  request  should  have  been 
granted  as  made.  Chicago  City  Ey.  Co. 
V.  Munford,  97  111.  560. 

21.  "It  would  have  been  an  idle 
ceremony  to  have  enrolled  and  sealed 
a  bill  of  exceptions  to  set  out  an  error 
that  was  already  embodied  in  the  rec- 
ord four  times."  Baltimore  &  O.  E. 
Co.  V.  Lee,  106  Va.  32,  55  S.  E.  1. 
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Where  a  party  takes  proper  exceptions  to  any  matter  in  the  record, 
it  is  not  necessary  to  take  other  exceptions,  if  the  first  exception  covers 
the  matter  in  issue.^^ 

Having  excepted  to  a  refusal  to  give  a  certain  instruction,  it  is  not 
necessary  to  repeat  such  exception  when  the  contrary  of  the  request 
is  given  in  the  general  charge,^^  though  that  has  been  held  the  correct 
practice  in  some  jurisdictions.^*  And  in  some  states  the  error  must 
be  called  to  the  court  .'s  attention  on  motion  for  new  trial.^° 

B.  Time  To  Object  and  Bxcept.^^  —  1.  Common  Law  and  Stat- 
utory Rules  Stated.  —  The  common-law  rule,  as  usually  stated,  is  that 
exceptions  to  the  giving,,  or  to  the  refusal  of  instructions,  must  be 
taken  at  the  trial,  in  order  to  be  available,^'  though  there  is  authority 
for  t^e  proposition  that  this  rule  applied  at  common  law  only  to 
exceptions  to  the  evidence.^*  However,  by  the  weight  of  authority, 
and  in  the  absence  of  some  statute,  or  court  rule  to  the  contrary,  ex- 
ceptions must  be  made  at  some  time  while  the  trial  is  actually  in 
progress.^^ 

The  time  when  an  exception  must  be  taken  is  specifically  indicated 
by  the  statutes  in  many  states,  in  considering  which  care  must  be 
taken  to  distinguish  between  the  raising  of  the  objection  to  the  in- 


22.  Evans  v.  Clark,  1  Ind.  Ter.  216, 
40  S.  W.  771. 

[a]  Having  requested  instructions 
in  writing,  and  duly  excepted  to  the 
failure  of  the  court  to  grant  his  re- 
quest, one  does  not  waive  his  rights  by 
failing  to  further  except  to  the  action 
of  the  court  directing  a  sworn  reporter 
to  report  the  charge,  transcribe  it,  and 
file  it  with  the  clerk.  Shafer  v.  Stin- 
son,  76  Ind.  374. 

23.  Evans  v.  Clark,  1  Ind.  Ter.  216, 
40  S.  W.  771. 

[a]  That  is  having  raised  the  point 
in  one  form  it  is  not  necessary  to  re- 
peat it  in  another.  Connecticut  Mut. 
Life  Ins.  Co.  v.  Hillmon,  188  U.  S.  208, 
23  Sup.  Ct.  294,  47  L.  ed.  446.  See  also 
Boston  &  M.  E.  Co.  v.  Miller,  203  Fed. 
968,  122  C.  C.  A.  270;  Long-Bell  Lumb. 
Co.  V.  Stump,  86  Fed.  574,  30  C.  0.  A. 
260. 

24.  In  Brozek  v.  Steinway  Ey.  Co., 
161  N.  Y.  63,  55  N.  E.  395,  the  court 
says:  "When  a  request  is  refused, 
either  expressly  or  impliedly,  and  3 
modified  or  independent  proposition  is 
charged  instead,  correct  practice  re- 
quires the  party  who  considers  himself 
aggrieved  to  except  to  the  refusal  to 
charge  as  requested,  and,  by  an  inde- 
dependent  exception,  to  the  charge  as 
made." 

25.  State  v.  Merkel,  189  Mo.  315,  87 
S,  W.  1186;  State  v.  Paxton,  126  Mo, 
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500,  29  S.  W.  705;  State  v.  Cantlin,  118 
Mo.  100,  23  S.  W.  1091. 

26.  Time  to  request  generally,  see 
supra,  III. 

27.  Gehl  V.  Milwaukee  Produce  Co., 
116  Wis.  263,  93  N.  W.  26. 

28.  So  in  Lanuse  i;.  Barker,  10 
Johns.  (N.  Y.)  312,  the  court  said  an . 
exception  not  made  until  the  jury  re- 
turned into  court  with  their  verdict, 
though  before  it  was  actually  delivered 
was  in  time  as  to  instructions  but  not 
as  to  questions  of  evidence. 

[a]  See  Camp  v.  Tompkins,  9  Conn. 
545,  wherein  the  court  says:  "It  is, 
certainly,  highly  proper,  that  notice 
be  given  immediately,  when  an  excep- 
tion is  taken  to  .  .  .  the  charge,  that 
the  attention  of  the  court  may  be  called 
to  it,  so  that  it  may  be  recollected. 
But  the  particular  time  and  m,anner, 
in  which  this  is  to  be  done,  is  a  matter 
for  every  court  to  regulate,  at  its  own 
pleasure.  .  .  .  And  as  there  is  no  law 
expressly  fixing  the  time,  it  must  be  as 
much  a  matter  of  discretion  as  the 
time  of  pleading,  or  the  continuance 
of  a  cause,  or  a  motion  for  a  new 
trial." 

29.  Colgan  v.  Farmers'  &  Mechanics' 
Bank,  59  Ore.  469,  106  Pac.  1134,  114 
Pac.  460,  117  P.  807;  McMeekin  v. 
Pittsburg  Eys.  Co.,  229  Pa.  572,  79  Atl. 
133;  Morris  V,  Buckley,  8  Serg.  &  B. 
(Pa.)  211. 
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struction,  and  the  making  up  of  the  f  oimal  bill  of  exceptions  to  present 
the  question  for  review.^" 

2.    Making  Objection  When  Charge  Given  or  Refused.  —  General- 
ly, objections  should  be  taken  when  the  charge  is  given  or  refused, 


[a]  "In  the  progress  of  the  trial 
and  not  afterward."  Eandolph  v.  Al- 
sej,  8  Mo.  656. 

[b]  Exception  "must  be  taken  at 
the  time  of  the  trial."  Ludvigson  v. 
Superior  Ship  Building  Co.,,  147  Wis. 
34,  132  N.  W.  621.  See  also  Little  v. 
Town  of  Iron  Eiver,  102  Wis.  250,  78 
N.  W.  416.  But  compare  Gehl  v.  Mil- 
waukee Produce  Co.,  116  Wis,  263,  93 
N.  W.  26. 

30.  Ala. — Construing  Code,  §2758, 
which  prescribes  that  "either  party  in 
any  civil  ease,  during  the  trial  of  the 
cause  may  reserve  by  bill  of  exceptions 
any  charge,"  etc.,  the  court  says  that 
the  recognized  rule  is  to  take  an  ex- 
ception before  the  jury  leave  the  bar. 
Hayes  v.  Solomon,  90  Ala.  520,  7  So. 
921.  Cal.— Under  Code  Civ.  Proc,  §646, 
"the  exception  must  be  taken  at  the 
time  the  decision  is  made."  Garoutte 
V.  Williamson,  108  Cal.  135,  41  Pae.  35, 
413.  See  also  Eobinson  v.  Western  Pa- 
cific E.  E.  Co.,  48  Cal.  409.  But  note, 
§647,  as  amended  in.  1909,  provides  that 
no  exception  need  be  taken.  111. 
Construing  Prac.  Act,  §53,  allowing  ex- 
ceptions at  any  time  before  entry  of 
final  judgment,  objections  may  be  pre- 
sented on  motion  for  new  trial.  Collins 
Ice  Cream  Co.  v.  Stephens,  189  111.  200, 
59  N.  E.  524.  See  also  Chicago  Union 
Traction  Co.  v.  Hansen,  125  111.  App. 
153,  quoting  with  approval  Hake  ■». 
Strubel,  121  111.  321,  12  N.  E.  676, 
wherein  it  is  pointed  out  that  the  prac- 
tice is  to  take  an  exception  at  the  time 
of  the  ruling,  but  time  is  given  by 
order  or  stipulation,  to  present  the 
formal  bill  of  exceptions  and  this  ex- 
tension may  be  beyond  the  term.  la. 
Under  Code,  §3709,  an  exception  may 
be  taken  within  three  days  after  ver- 
dict by  filing  same  and  stating  the 
grounds  of  objection.  Hardenburg  & 
Co.  V.  Eoberts,  146  Iowa  696,  125  N.'W. 
818.  See  also  Howerton  v.  Augustine, 
145  Iowa  246,  121  N.  W.  373.  Mich. 
"The  court  is  not  inclined  to  extend 
the  scope  of  the  statute  allowing  as- 
signments of  error  to  the  charge  after 
the  trial."  Ward  v.  Cook,  158  Mich.  283, 
122  N.  W.  785.  "Under  the  provisions 
of  our  statute,  and  in  the  absence  of 


any  rule  upon  the  subject,  it  is  com- 
petent for  a  party  to  allege  exceptions 
to  the  charge  given  to  the  jury  at  any 
time  before  they  shall  have  delivered 
their  verdict."  Doyle  v.  Stevens,  4 
Mich.  87.  N.  Y.— Code,  §995,  expressly 
allows  an  exception  before  verdict  is 
given  and  it  is  even  allowed  after  a 
sealed  verdict  has  been  rendered  and 
the  jury  permitted  to  separate.  See 
Polykranas  v.  Krausz,  73  App.  Div. 
583,  77  N.  Y.  Supp.  46;  Broadway  Trust 
Co.  V.  Fry,  40  Misc.  680,  83  N.  Y.  Supp. 
103.  But  in  Walker  v.  Second  Ave.  E. 
Co.,  6  N.  Y.  Supp.  536,  afflrmed  126  N. 
Y.  668,  27  N.  E.  854,  it  is  said  this 
rule  applies  only  to  the  charge  as 
given  and  that  exceptions  to  refusals 
to  charge  must  be  when  the  ruling  is 
made.  IT.  C. — Error  on  face  of  charge 
may  be  excepted  to  under  Clark's  Code, 
§500,  within  ten  days  after  adjourn- 
ment of  term.  Williams  &  Co.  v.  Har- 
ris, 137  N.  C.  460,  49  S.  E.  954;  State 
V.  Harris,  120  N.  C.  577,  26  S.  E.  774. 
But  failure  to  put  in  writing  must  be 
before  verdict  (Phillips  v.  Wilmington 
&  W.  E.  Co.,  130  N.  C.  582,  41  S.  E. 
805);  as  must  exception  for  omission 
to  charge.  State  v.  Harris,  120  N.  0. 
577,  26  S.  E.  774.  See  also  McKinnon 
V.  Morrison,  104  N.  C.  354,  10  S.  E.  513, 
where  it  is  suggested  the  proper  prac- 
tice is  to  assign  error  on  the  motion 
for  a  new  trial.  N.  D.— When  the 
judge  submits  written  instructions  to 
the  counsel  before  reading  them  to  the 
jury  a  "reasonable  time"_  must  be 
given  in  which  he  may  object.  Oral 
charges  are  taken  down  by  stenogra- 
pher and  are  deemed  excepted_  to  in 
criminal  cases,  but  in  civil  suits  ex- 
ceptions must  be  filed  within  20  days 
after  transcript  is  filed  by  stenogra- 
pher. See  Eev.  Codes,  §§7022,  9987, 
9988,  10078;  and  see  also  State  v. 
Eeilly,  25  N.  D.  339,  141  N.  W.  720, 
Lindblom  v.  Sonstelie,  10  N.  D.  140,  86 
N.  W.  357.  Pa. — Exception  must  be 
"in  the  presence  of  the  court."  Con- 
strwing  Act  May  11,  1911,  Pub.  Laws 
279.  Coyne  v.  Lackawanna  Co.,  53  Pa. 
Super.  603.  But  the  statute  has  done 
away  with  the  former  necessity  of  not- 
ing the  exception  before  verdict.  Com. 
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so  that  the  trial  court  may  then  have  an  opportunity  to  correct.** 

Where  the  practice  requires  the  submission  of  requests  before  the 

charge,  the  orderly  practice  has  been  held  to  be  to  wait  until  the 

close  of  the  charge  and  then,  upon  its  appearing  the  court  has  not 


V.  Dufey,  49  Pa.  Super.  344.  S.  D. 
May  be  taken  at  any  time  before  the 
entry  of  judgment  in  the  case.  Uhe  v. 
Chicago,  M.  &  St.  P.  Ey.  Co.,  4  S.  D. 
505,  57  N.  W.  484,  construing  §5079  of 
■Comp.  Laws  as  not  repealing  or  qualify- 
ing §5049.  Tex. — Under  the  statute  ob- 
jections must  be  made  before  the  in- 
structions are  read  to  the  jury.  Haw- 
kins V.  State  (Tex.  Grim.).  168'  S.  W. 
93;  Saunders  v.  Thut  (Tex.  Civ.  App.), 
165  S.  W.  553.  Objections  must  be 
made  when  the  instructions  are  "sub- 
mitted to  counsel."  Edwards  v.  State 
(Tex.  Crim.),  166  S.  W.  517.  Wash. 
Under  Bern.  &  Ball.  Code,  §339,  excep- 
tions are  taken  immediately  after  the 
,  jury  retire.  State  v.  Neis,  68  Wash. 
599,  123  Pac.  1022.  See  also  State  v. 
MoBride,  72  Wash.  390,  130  Pac.  486;. 
State  V.  Vance,  29  Wash.  435,  70  Pac 
34;  State  v.  Coella,  8  Wash.  512,  36 
Pac.  474.  W.  Va. — Progress  of  trial 
need  not  be  stopped  to  prepare  formal 
bill  of  exceptions,  but  exception  should 
be  noted  and  bill  prepared  subsequent- 
ly during  the  term.  Nadenbusch  v. 
Sharer,  2  W.  Va.  285.  Wis.— Eev.  St., 
§2869,  may  be  at  any  time  before  the 
close  of  the  term.  See  Gehl  v.  Mil- 
waukee Produce  Co.,  116  Wis.  263,  93 
N.~W.  26.  But  refusal  to  submit  spe- 
cial questions  must  be  •' '  at  the  trial. ' ' 
See  Ludvigson  v.  Superior  Ship  Bldg. 
Co.,  147  Wis.  34,  132  N.  W.  621. 

31.  U.  S.— Beaver  v.  Taylor,  93  U. 
S.  46,  23  L.  ed.  797;  Sutherland  v. 
Bound,  57  Fed.  467,  6  C.  C.  A.  428, 
Carberry  v.  Acme  Transit  Co.,  203  Fed. 
780.  Ark.— Clardy  v.  State,  96  Ark. 
52,  131  S.  W.  46.  Colo.— Denver  &  E. 
G.  E.  Co.  V.  Eyan,  17  Colo.  98,  28  Pac. 
79;  Taylor  *;.  Eandall,  3  Colo.  399; 
Smith  V.  Cisson,  1  Colo.  29;  Jacobs  v. 
Mitchell,  2  Colo.  App.  456,  31  Pac.  235. 
Dak.— Stamm  v.  Coates,  4  Dak.  69,  22 
N.  W.  593;  Cheatham  v.  Wilber,  1  Dak. 
335,  46  N.  W.  580.  Bl.— Illinois  Cent. 
E.  E.  Co.  V.  Modglin,  85  111.  481;  The 
Baldwin  Co.  v.  Paley,  161  111.  App. 
300;  Illinois  Cent.  B.  E.  Co.  v.  Fer- 
rell,  108  111.  App.  659.  Ind.— Hawley  v. 
State,  69  Ind.  98;  Atkinson  v.  Gwin,  8 
Ind.  376.  la. — Hardenburg  &  Co.  v. 
Boberts,  146  Iowa  696,  125  N.  W.  818; 
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Haveliek  v.  Haveliek,  18  Iowa  414; 
Eawlins  v.  Tucker,  3  Iowa  213.  Ky. 
Poston  V.  Smith,  8  Bush  589;  Hughes 
V.  Bobertson,  1  T.  B.  Mon.  215.  Minn. 
Fairchild  v.  Fleming,  125  Minn.  431, 
147  N.  W.  434;  Turrittin  v.  Chicago,  St. 
P.  M.  &  0.  B.  Co.,  95  Minn.  408,  104 
N.  W.  225.  Mc— Waller  v.  Hannibal 
&  St.  J.  B.  E.  Co.,  83  Mb.  608;  Ifaugn- 
ton  V.  Stagg,  4  Mo.  App.  271.  Mont. 
Griswold  v.  Boley,  1  Mont.  545.  Neb. 
Bradstreet  «.  Grand  Island,  etc.  Co.,  89 
Neb.  590,  131  N.  W.  956;  Smith  v.  Ken- 
nard,  54  Neb.  523,  74  N.  W.  859;  Black 
V.  Winter^tein,  6  Neb.  224.  Nev. — ^Lob- 
dell  V.  Hall,  3  Nev.  507.  N.  H.— Moore 
V.  Boss,  11  N.  H.  547.  Okla.— Dunham 
V.  HoUoway,  3  Okla.  244,  41  Pac.  140, 
affirmed,  170  U.  S.  615,  18  Sup.  Ct.  784, 
42  L.  ed.  1165.  R.  I.— Sarle  v.  Arnold,  7 
E.  I.  582.  S.  C. — Parks  v.  Laurens  Cot- 
ton Mills,  75  S.  C.  560,  56  S.  E.  234; 
Hatchell  v.  Chandler,  62  S.  C.  380,  40 
S.  E.  777.  Tex. — Owens  v.  Missouri 
Pac.  Ey.  Co.,  67  Tex.  679,  4  S.  W.  593; 
Texas  Brewing  Co.  v.  Walters  (Tex. 
Civ.  App.),  43  S.  W.  548.  Wash. 
Brown  Bros.  v.  Joe  Forest,  1  Wash. 
Ter.  201. 

[a]  So  in  Harter  v.  Whitebread,  38 
Pa.  Super.  10,  it  was  held  that  if  coun- 
sel thought  the  jury  would  not  under- 
stand what  the  court  meant,  he  should 
have  then  raised  the  question,  that  the 
court  might  at  once  make  his  meaning 
more  clear. 

[b]  "Inadvertent  mistakes  or  omis- 
sions in  reviewing  the  testimony  should 
be  called  to  the  attention  of  the  court 
before  the  case  goes  to  the  jury,  so 
that  the  error,  if  there  is  one,  may  be 
corrected  before  it  has  done .  any 
harm."  Thompson  v.  Zartman  Lumb. 
Co.,  55  Pa.  Super.  302. 

[e]  Should  be  taken  at  the  time  in- 
structions are  given  to  the  jury,  so  the 
court  may  correct.  Patterson  v.  State, 
4  Okla.  Crim.  542,  113  Pac.  216.     , 

[d]  Objections  should  be  made  at 
the  time  the  charge  is  given  and,  if 
overruled  an  exception  must  be  then 
taken  and  embodied  in  a  bill  of  excep- 
tions. State  V.  Harris,  107  La.  325,  31 
So.  782. 

[e]  Objections    for   want    of   appli- 
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included  the  request,  to  except  to  such  omission.'^  And  where  one 
wishes  to  except  to  the  manner  in  which  the  charge  is  being  given 
it  is  proper  to  wait  until  the  end  of  the  charge.^' 

Objection  to  an  oral  charge,  where  the  practice  requires  a  written 
instruction  in  whole  or  in  part,  must  be  made  at  the  time  it  is  given, 
so  that  the  court  may  at  once  correct  the  error. ^* 

3.  Taking  Exception  Before  Retirement  of  Jury.  —  Generally,  ex- 
ceptions to  the  charge  must  be  reserved  before  the  jury  retires.^* 
However,  the  right  to  except  after  retirement  but  before  verdict  has 
sometimes  been  recognized.^^    And,  of  course,  exceptions  to  additional 


cability  to  the  issues  should  be  raised 
when  the  instruction  was  given  so  that 
the  trial  court  might  amend.  Georgia 
Pac.  By.  Co.  v.  West,  66  Miss.  310,  6 
So.  207. 

[f]  Exceptions  to  refusal  to  charge 
come  too  late  when  made  at  close  of 
court's  charge.  Fadden  v.  McKinney, 
87  Vt.  316,  89  Atl.  351. 

[g]  So  in  Borah  v.  Martin,  2  Pinn. 
(Wis.)  401,  2  Chand.  56,  the  court  re- 
fused to  act  on  the  presumption  that  it 
was  taken  in  time  when  not  shown  to 
have  been  taken  at  time  charge  was 
given. 

32.  Maxwell  v.  Massachusetts  Title 
Ins.   Co.,  206  Mass.  197,  92  N.  E.  42. 

33.  "Counsel  .  .  .  not  bound  to 
interrupt  the  court  in  the  midst  of  its 
charge."  Sutherland  v.  Venard,  34  Ind. 
390. 

34.  See  supra,  IV,  E,  2. 

35.  TT.  S,— Hickory  v.  United  States, 
151  U.  S.  303,  14  Sup.  Ot.  334,  38  L.  ed. 
170;  Copper  Eiver  &  N.  W.  E.  Co.  v. 
Heney,  211  Fed.  459,  128  C.  G.  A.  131; 
Park  Bros.  &  Co.  v.  Bushuell,  60  Fed. 
582;  Emanuel  v.  Gates,  53  Fed.  772. 
Cal. — Hicks  v.  Coleman,  25  Cal.  122,  85 
Am.  Dec.  103.  Colo. — Taylor  v.  Ean- 
dall,  3  Colo.  399.  Fla. — Jenkins  v. 
Lykes,  19  Fla.  148,  45  Am.  Eep.  19. 
lU.— The  Baldwin  Co.  v.  Paley,  161  111. 
App.  300;  Bent  v.  Furnald,  159  111.  App.' 
552.  Ind.— Murray  v.  State,  26  Ind. 
141.  La. — Buel  v.  New  York  Steamer, 
17  La.  541;  Hathcock  v.  Gray,  22  La. 
Ann.  472.  Me. — McKown  v.  Powers, 
86  Me.  291,  29  Atl.  1079;  State  v.  Eich- 
ards,  85  Me.  252,  27  Atl.  122;  Knight 
V.  Thomas,  7  Atl.  538.  Minn.— Bork  v. 
Keller  Mfg.  Co.,  126  Minn.  203,  148  N. 
W.  113;  Block  v.  Great  N.  E.  Co.,  106 
Minn.  285,  118  N.  W.  1019.  Mont. 
McKinstry  v.  Clark,  4  Mont.  370,  1  Pac. 
759;  Griswold  v.  Boley,  1  Mont.  545. 
N.  H. — Under  superior  court  rule  must 
be  before  retirement.     Nadeau  v.  Saw- 


yer, 73  N.  H.  70,  59  Atl.  369;  First 
N"at.  Bank  v.  Ferguson,  58  N.  H.  403. 
N.  Y.— Life  &  Fire  Ins.  Co.  v.  Mechanic 
Fire  Ins.  Co.,  7  Wend.  31.  N".  C— State 
V.  Blackwell,  162  N.  C.  672,  78  S.  E. 
316;  Phifer  v.  Commissioners,  157  N. 
C.  150,  72  S.  B.  852;  State  v.  Eeynolds, 
87  N.  C.  544,  Pa.— Com.  v.  Haskell,  2 
Brewst.  491.  S.  C. — State  v.  Owens,  44 
S.  C.  324,  22  S.  E.  244;  State  v.  Davis, 
27  S.  C.  609,  4  S.  E.  567;  South  Caro- 
lina E.  R.  Co.  V.  Wilmington,  etc.  E. 
Co.,  7  S.  C.  410,  following  Fox  v.  Eail- 
road  Co.,  4  S.  C.  543.  Vt.— State  v. 
Clark,  37  Vt.  471.  Wis.— The  Barstow 
Stove  Co.  V.  Bonnell,  36  Wis.  63.  But 
the    rule   is    now    changed   by   statute. 

[a]  In  Meadows  v.  State,  182  Ala. 
51,  62  So.  737,  Ann.  Gas.  1915D,  663, 
the  court  says:  ' '  Our  rules  require  a 
party  who  reserves  an  exception  to  the 
oral  charge,  or  any  part  of  the  oral 
charge,. of  a  trial  judge  to  a  jury  to  do 
so  in  the  presence  of  the  jury  and  be- 
fore the  jury  retires."  See  also  Car- 
ter V.  Tennessee  Coal,  I.  &  R.  Co.,  180 
Ala.  367,  61  So.  65;  Tyree  v.  Parham's 
Exr.,  66  Ala,  424;  City  Council  of  Mont- 
gomery V.  Gilmer,  33  Ala.  116,  70  Am. 
Dee.  562. 

[b]  In  Doyle  v.  Stevens,  4  Mich.  87, 
the  court  says  that  is  the  best  practice, 
but  the  statute  permits  exception  at 
any  time  before  verdict. 

[c]  "The  filing  of  specific  objec- 
tions and  exceptions  two  days,  or  any 
time,  after  the  jury  has  retired  is  of 
no  assistance  to  the  court."  Territory 
V.  Lobato,  17  N.  M.  666,  134  Pac.  222. 

[d]  Exceptions  to  rulings  occurring 
during  the  trial  ought  to  be  taken  be- 
fore the  jury  retireg,  while  an  exception 
to  the  opinion  of  the  court  expressed 
in  its  charge  after  the  evidence  is 
closed,  may  be  taken  at  any  time  be- 
fore the  verdict  is  announced.  Naden- 
busch  V.  Sharer,  2  W.  Va.  285. 

36.    So  where  the  trial  court  refused 
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charges  after  retirement,  cannot  be  made  before  retirement.*^ 

4.  Raising  Question  After  Verdict.  —  The  general  rule  is  that  an 
exception  after  verdict  is  too  late.^*  So  it  is  too  late  after  the  jury 
has  been  discharged.'^  Objections  to  the  charge  are  too  late  when 
made  for  the  first  time  on  the  motion  for  a  new  trial.*" 


a  request,  then  charged  to  the  contrary 
and  immediately  gave  the  ease  to  the 
jury,  an  exception  should  have  been 
allowed  which  was  made  at  once  since 
defendant's  counsel  had  had  no  oppor- 
tunity before  the  jury  retired.  State  v. 
Pirlot,  20  E.  I.  273,  38  Atl.  656. 

[a]  Gehl  v.  Milwaukee  Produce 
■Co.,  116  Wis.  263,  93  N.  W.  26,  construes 
Eev.  St.,  §2869,  as  giving  the  right  to 
except  to  instructions  given  by  the 
court  at  any  time  during  the  term,  but 
refusals  to  charge  were  left  subject  to 
the  old  rule  that  exceptions  must  be 
at  the  trial.  After  an  extended  review 
of  the  Wisconsin  and  other  authorities 
the  court  concludes  that  an  exception 
to  a  refusal  may  be  at  any  time  after 
retirement  and  before  verdict.  The 
section  as  now  amended  applies  with 
equal  force  to  given  and  refused  in- 
structions. 

37.  See  supra,  X,  D. 

38.  U.  S.— Thiede  v.  Utah  Territory, 
159  U.  S.  510,  16  Sup.  Ct.  62,  40  L.  ed. 
237;  Eeagan  v.  Aiken,  138  IT.  S.  109,  11 
Sup.  Ct.  283,  34  L.  ed.  892;  Copper 
Eiver  &  N.  W.  E.  Co.  v.  Heney,  211 
Fed.  459,  128  C.  O.  A.  131.  Ala.— By- 
num  V.  Southern  Pump,  etc.  Oo.,  63  Ala. 
462.  Colo. — Taylor  v.  Eandall,  3  Colo. 
399.  Dak. — Cheatham  v.  Wilber,  1  Dak. 
335,  46  N.  W.  580.  Fla.— Morrison  v. 
State,  42  Tla.  149,  28  So.  97.  Ind. 
Hawley  v.  State,  69  Ind.  98;  Vaughn  v. 
Perrall,  57  Ind.  182;  Molt  v.  Hoover 
(Ind.  App.),  81  N.  E.  221;  Eoberts  v. 
Higgins,  5  Ind.  542.  la. — Taltey  v. 
Lusk,  4  Iowa  469;  Eawlins  v.  Tucker,  3 
Iowa  213.  La. — "Vaughan  v.  Vaughan, 
3  Mart.  (0.  S.)  215.  Must  be  before 
verdict  in  both  civil  and  criminal  cases. 
State  V.  Bush,  117  La.  463,  464,  41  So. 
793.  Mian. — Barker  v.  Todd,  37  Minn. 
370,  34  N.  W.  895.  Miss.— Anderson  v. 
Hill,  12  Smed.  &  M.  679;  Keithler  v. 
State,  10  Smed.  &  M.  192.  Mo.— Mat- 
tingly  V.  Moranville,  11  Mo.  604.  Neb. 
Watson  V.  Eoode,  30  Neb.  264,  46  N. 
W.  491.  N.  H.— Willard  v.  Stevens,  24 
N.  H.  271.  N.  y.— Banker  v.  Fisher,  7 
N.  Y.  Supp.  732.  N.  C— Phillips  v. 
Wilmington  &  W.  E.  Co.,  130  N.  C.  582, 
41  S.  E.  805;  State  v  Harris,  120  N.  0. 
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577,  26  S.  E.  774.  Except  as  to  errors 
on  face,  see  Williams  &  Co.  v.  Harris, 
187  N.  C.  460,  49  S.  E.  954.  Pa.— Foley 
V.  Philadelphia  Eapid  Transit  Co.,  240 
Pa.  169,  87  Atl.  289;  McAdams'  Exrs. 
V.  Stillwell,  13  Pa.  90;  Bratton  v. 
Mitchell,  3  Pa.  44;  Bratton  v.  Mitchell, 

5  Watts  69;  Morris  v.  Buckley,  8  Serg. 

6  E.  211.  E.  I.— Meyers  v.  Briggs,  11 
E.  I.  180;  Sarle  v.  Arnold,  7  E.  I.  582. 
S.  C. — ^Warren  v.  Lagrone,  12  S.  C.  45 
Utah.— Parr  v.  Swigart,  13  Utah  150,  44 
Pae.  7ll;  United  States  v.  Gough,  8 
Utah  428,  32  Pae.  695.  Va.— Collins  v. 
George,  102  Va.  509,  46  S.  E.  684;  New- 
port News  etc.  Ey.  &  Elec.  Co.  v.  Brad- 
ford, 99  Va.  117,  37  S.  B.  807.  W.  Va. 
Carder  v.  Bank  of  West  Virginia,  34  W. 
Va.  38,  11  S.  E.  716;  Wustland  v.  Pot- 
terfleld,  9  W.  Va.  438.  Wis.— Ludvig- 
son  V.  Superior  Ship  Bldg.  Co.,  147  Wis. 
34,  132  N.  W.  621. 

fa]  Merely  filing  the  exceptions 
with  the  clerk  after  the  verdict  was 
returned  and  without  calling  the 
court's  attention  thereto,  there  being 
nothing  to  indicate  that  they  were 
stated  to  the  trial  judge,  or  noted  in 
the  minutes  or  stenographer's  record, 
is  insufficient.  State  v.  McBride,  72 
Wash.  390,  130  Pae.  486,  following  Cof- 
fey V.  Seattle  Elec.  Co.,  59  Wash.  686, 
109  Pae.  202;  State  v.  Peeples,  71  Wash. 
451,  129  Pae.  108,  and  other  cases  cited. 

[b]  As  to  instructions  given  by 
court  on  own  motion  the  exceptions 
must  be  before  verdict.  State  v. 
Hurst,  4  Idaho  345,  39  Pae.  554,  follow- 
ing State  V.  Schieler,  4  Idaho  120,  37 
Pae.  272. 

39.  Taking  an  exception  after  the 
jury  has  been  discharged  "is  clearly 
too  late."  State  v.  Sutterfield,  22  S. 
D.  584,  586,  119  N.  W.  548. 

[a]  So  in  Nicks  v.  Marshall,  24  Wis. 
139,  it  was  held  too  late  "after  the 
verdict  was  rendered  and  the  jury  was 
discharged."  But  the  statute  now  per- 
mits at  any  time  during  the  term.  See 
Wis.  Eev.  St.,  §2869. 

40.  XJ.  S. — Lewis  v.  United  States, 
146  U.  S.  370,  13  Sup.  Ct.  136,  36  L. 
ed.  1011;  Eeagan  v.  Aiken,  138  U.  S. 
109,  11  Sup.  Ct.  283,  34  L.  ed.  892.  Ala. 
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5.  Effect  of  Failure  To  Except  in  Time.  —  Generally  an  error  is 
waived  if  not  excepted  to  in  time.*^  Thus  where  an  exception  was 
not  taken  in  time,  error  in  the  giving  of  an  instruction^^  will  not  be 


Tobias  v.  Treist,  103  Ala.  664,  15  So. 
914.  Cal. — Garoutte  v.  Williamson,  108 
Cal.  135,  41  Pae.  35,  413;  Collier  v. 
Corbett,  15  Cal.  183;  Letter  v.  Putney, 
7  Cal.  423.  Colo. — Durango  v.  Luttrell, 
18  Colo.  123,  31  Pac.  853.  Fla.— Mor- 
rison V.  State,  42  Fla.  149,  28  So.  97, 
HI. — Illinois  Cent.  E.  E.  Co.  v.  Modglin, 
85  111.  481.  Ihd.— Marks  v.  Jacobs,  76 
Ind.  216;  "Vaughn  v.  Ferrall,  57  Ind. 
182;  Parker  v.  Clayton,  51  Ind.  126; 
Ehrismau  v.  Scott,  5  Ind.  App.  596,  32 
N.  E.  867.  lia.— State  v.  Le  Blanc,  116 
La.  822,  41  So.  105,  following  State  v. 
John,  109  La.  1088,  34  So.  98;  State  v. 
Weston,  107  La.  45,  31  So.  383;  State 
V.  Wright,  104  La.  44,  28  So.  909.  Mass. 
Nagle  V.  Laxton,  191  Mass.  402,  77  N. 
E.  719.  Miun. — Turrittin  v.  Chicago 
St.  P.  M.  &  O.  E.  Co.,  95  Minn.  408, 
104  N.  W.  225.  Mo. — State  v.  Norman, 
159  Mo.  531,  60  S.  W.  1036;  State  v. 
Dewitt,  152  Mo.  76,  53  S.  W.  429;  State 
V.  Eambo,  95  Mo.  462,  8  S.  W.  365; 
Walsh  V.  Allen,  50  Mo.  181.  N.  M. 
Territory  v.  Leslie,  15  N.  M.  240,  106 
Pac.  378.  Tex. — Hawkins  v.  State  (Tex. 
Grim.),  168  S.  W.  93;  Edwards  v.  State 
(Tex.  Crim.),  166  S.  W.  517.  W.  Va. 
Carder  v.  Bank  of  West  Virginia,  34 
W.  Va.  38,  11   S.  B.  716. 

[a]  Eule  applied  to  remarks  of  court 
claimed  to  be  improper.  Smith  v. 
Com.,  119  Ky.  280,  83  S.  W.  647. 

[b]  Under  la.  Code,  §3709,  may  be 
taken  on  motion  for  new  trial.  See 
Shoemaker  v.  Turner,  117  Iowa  340,  90 
N.  W.  709.  Compare  Eowen  v.  Som- 
mers,  101  Iowa  734,  66  N.  W.  897; 
Leach  v.  Hill,  97  Iowa  81,  66  N.  W.. 
69. 

41.     Meyers  v.  Briggs,  11  E.  I.  180. 

[a]  Failure  to  tell  counsel  the  sub- 
stance of  intended  instructions  is 
waived  unless  he  objects  before  he 
commences  his  argument.  Molt  v. 
Hoover  (Ind.  App.),  81  N.  B.  221. 

Waiver  of  right  to  have  charge  In 
writing  by  failure  to  object  to  oral 
charge,  see  supra,  IV,  E,  2. 

Waiver  of  failure  to  number  instruc- 
tions, see  supra,  V,  A. 

Waiver  of  failure  to  have  instruc- 
tions signed  by  the  court,  see  supra, 
V,  B. 

Waiver   of  failure  to  mark   instruc- 


tions "given"  or  "refused,"  see  supra, 
V,  C.  . 

42.    IT.  S. — Thiede  v.  Utah  Territory, 
159  U.   S.  510,   16   Sup.   Ct.   62,  40   L. 
ed.   237;   Lewis  v.  United   States,   146 
U.  S.  370,  13   Sup.  Ct.  136,  36  L.  ed. 
1011;   Copper  Eiver  &  N.  W.  Ey.  Co. 
V.  Heney,  211  Fed.  459,   128   C.  C.  A. 
"131;    Thompson  v.  United   States,    202 
Fed.  401,  120  C.  0.  A.  575,  47  L.  E.  A. 
(N.  S.)  206;  Emanuel  v.  Gates,  53  Fed. 
772.      Ark.— Clardy  v.  State,   96   Ark. 
52,  131  S.  W.  46;  Benton  v.  State,  78 
Ark.  284,  94  S.  W.  688.     Cal.^Collier 
V.  Corbett,  15  Cal.  '183,  cited  with  ap- 
proval in   Garoutte  i).  Williamson,   108 
Cal.  135,  41  Pac.  35,  413.     Colo.— Na- 
tional Fuel  Co.  V.  Green,  50  Colo.  307, 
115  Pae.  709.    Fla. — Morrison  v.  State, 
42  Fla.  149,  28  So.  97;  Gibson  v.  State, 
26  Fla.  109,  7  So.  376.     Idaho.— State 
V.  Hurst,  4  Idaho  345,  39  Pac.  554.    Ind. 
Ledley  v.  State,  4  Ind.  580.    la. — State 
V.  Hathaway,  100  Iowa  225,  69  N.  W. 
449.     Ky. — Burns  v.  Com.,  3  Mete.  13. 
La.— State  v.  Bush,  117  La.  463,  464, 
41    So.    793;    State   v.   Harris,    107.  La. 
325,  31   So.   782;   State  v.  Wright,  104 
La.  44,  28  So.  909.    Me.— State  v.  Eich- 
ards,  85  Me.  252,  27  Atl.  122;  State  v. 
Wilkinson,  76  Me.  317.   Mass. — Com.  «. 
Kelley,   165   Mass.   175,  42   N.  E.  573; 
Spooner  v.  Handley,  151  Mass.  313,  23 
N.  E.  840;  Com.  v.  C'ostley,  118  Mass.  1. 
Minn.— Barker  v.  Todd,  37  Minn.  370, 
34  N.  W.  895.    Miss. — Haynie  «.. State, 
32   Miss.   400;    Keithler    v.    State,    10 
Smed.   &  M.  192.     Mo. — State  v.  Nor- 
man, 159  Mo.  531,  60  S.  W.  1036;  State 
V.  Cantlin,  118  Mo.  100,  23  S.  W.  1091; 
Waller  v.  Hannibal,  etc.  E.  Co.,  83  Mo. 
608;   Naughton  v.  Stagg,  4    Mo.    App. 
271.     Mont. — Allen  v.  Bear  Creek  Coal 
Co.,  43  Mont.  269,   115  Pac.  673;  For- 
quer  v.  North,  42  Mont.  272,  112  Pac. 
439;  MoKinney  v.  Powers,  2  Mont.  466. 
N.   M. — Territory   v.   Leslie,   15   N.   M. 
240,  106  Pac.  378;  Territory  v.  Watson, 
12    N.   M.   419,   78    Pac.   504.      N.    C. 
State  v.  Hart,  116  N.  C.  976,  20  S.  B. 
1014;   State  v.  Caveness,  78  N.  C.  484. 
N.  D.— State  v.  Campbell,  7  N.  D.  58, 
72   N.   W.    935.      Okla. — Anderson     v. 
State,  7  Okla.  Crim.  491,  124  Pac.  86. 
Pa.— Mc Adams'  Exrs.  v.    Stillwell,    13 
Pa.  90.    S.  C— State  v.  Davis,  27  S.  C. 
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considered  on  appeal,  or  on  the  motion  for  a  new  trial.^^  It  has 
been  held  that  the  necessity  to  except  in  time  cannot  be  waived  by 
counsel.**  But  the  trial  court  may  as  a  matter  of  grace,  extend  the 
time  to  file  exceptions,*^  and  the  right  of  the  court  to  entertain  ob- 
jections, though  not  urged  in  time,  has  been  recognized  in  exceptional 

609,  4  S.  E.  567;  State  v.  Jones,  21  S.  C. 
596.  Tex.— Bain  v.  State  (Tex.  Crim.), 
166  S.  W.  508;  Corn  v.  State,  41  Tex. 
301;  Martin  v.  State,  25  Tex.  App.  557, 
8  S.  W.  682.  Utah.— Parr  v.  Swigart, 
13  Utah  150,  44  Pae.  711;  United  States 
V.  Gough,  8  Utah  428,  32  Pac.  695.  Vt. 
State  V.  Clark,  37  Vt.  471.  Wis.— Jenks 
V.  State,  17  Wis.  665. 

[a]  In  Foley  v.  Philadelphia  Eapid 
Transit  Co.,  240  Pa.  169,  87  Atl.  289, 
though  appellant  brought  the  charge 
upon  the  record  by  a  request  under  the 
Act  of  Assembly  and  had  a  bill  sealed 
which  recited  the  parts  excepted  to  at 
the  trial,  and  contained  the  general 
words  "did  then  and  there  except  to 
the  aforesaid  charge,"  it  was  held  this 
did  not  overcome  the  failure,  either  to 
secure  special  exceptions,  or  to  take  a 
general  exception  before  verdict  ren- 
dered. "There  is  a  distinction  between 
asking  for  an  exception  and  sealing  a 
bill."  See  also  Bratton  v.  Mitchell,  5 
Watts  (Pa.)  69,  and  Morris  v.  Buckley, 
8  Serg.  &  E.  (Pa.)  211,  where  it  is 
held  the  exception  must  be  taken  in 
time  but  may  be  afterward  "reduced 
to  form." 

[b]  Notwithstanding  the  statutory 
rule  that  the  charge  shall  be  deemed 
excepted  to,  "it  is  none  the  less  the 
duty  of  counsel  to  make  out  specifically 
an  assignment  of  errors  in  the  charge 
when  making  up  the  case  on  appeal." 
McKinnon  v.  Morrison,  104  N.  C.  354, 
10  S.  E.  513;  Ludvigson  v.  Superior 
Ship  Building  Co.,  147  Wis.  34,  132 
N.  W.  621,  holding  that  St.,  1898,  §2831, 
does  not  change  the  rule. 

43.  Ala. — Tobias  v.  Treist,  103  Ala. 
664,  15  So.  914.  Cal.— Mallett  v.  Swain, 
56  Cal.  171,  cited  with  approval  in 
Garoutte  v.  Williamson,  108  Cal.  135, 
41  Pae.  35,  413.  Fla. — Morrison  v. 
State,  42  Fla.  149,  28  So.  97.  See  also 
Shepard  v.  State,  36  Fla.  374,  18  So. 
773,  which  distinguishes  between  ex- 
ceptions to  a  given  charge  and  excep- 
tions to  refusal  to  instruct,  construing 
Eev.  St.,  §1092.  See  also  Gibson  v. 
State,- 26  Fla.  109,  7  So.  376.  Ch.  3431, 
Acts,  1883,  allowing  either  party  to 
embody  in   a  motion   for   a  new  trial 


any  portion  of  a  charge  which  he  may 
deem  erroneous  does  not  apply  to  an 
objection  for  failure  to  put  wholly  in 
writing,  since  the  error  is  one  of  fo];m 
and  not  of  substance.  Baker  v.  Chat- 
field,  23  Fla.  540,  2  So.  822.  See  also 
West  V.  Blackshear  &  Co.,  20  Fla.  457. 
Ind. — Murray  v.  State,  26  Ind.  141. 
Kan.— State  v.  Spatks,  79  Kan.  548,  99 
Pac.  1130;  State  v.  Clough,  70  Kan.  510, 
79  Pac.  117.  Ilia..— State -v.  Le  Blanc, 
116  La.  822,  41  So.  105;  State  v.  Har- 
ris, 107  La.  325,  31  So.  782;  State 
V.  West,  105  La.  639,  30  So.  119.  Minn. 
Barker  v.  Todd,  37  Minn.  370,  34  N.  W. 
895.  N.  M. — Territory  v.  Leslie,  15  N. 
M.  240,  106  Pac.  378. 

44.  So  held  in  Farr  v.  Swigart,  13 
Utah  150,  44  Pae.  711,  where  counsel 
had  stipulated  that  exceptions  made 
after  verdict  might  be  considered  as  if 
made  in  time.  This  was  done  without 
leave  of  court  and  the  supreme  court 
held  that  the  rule  was  one  for  expe- 
diting justice  in  which  the  people  of 
the. state,  who  pay  the  expense  of  trials 
have  an  interest.  A  dissenting  opinion 
held  it  to  be  a  proper  matter  for  stip- 
ulation. See  generally  the  title  "Stip- 
ulations." 

45.  Cheatham  v.  Wilber,  1  Dak.  335, 
46  N.  W.  580.  See  Columbia  Mill  Co. 
?7.  National  Bank  of  Commerce,  52 
Minn.  224,  53  N.  W.  1061. 

[a]  So  in  State  ».  Eeilly,  25  N.  D. 
339,  141  N.  W.  720,  it  was  held  that 
though  under  the  statute  the  written 
instruction  must  be  excepted  to  at  once, 
the  trial  court  could  extend  the  time 
to  file  formal  exceptions,  treating  the 
instructions  as  though  they  were  oral. 

[b]  In  Lindblom  v.  Sonstelie,  10  N. 
D.  140,  86  N.  W.  357,  it  is  held  that 
the  trial  court  under  the  general  stat- 
utory powers  as  to  extensions  may  ex- 
tend the  time  given  by  the  statutes 
within  which  exceptions  must  be  made. 

[c]  But  in  Com.  v.  Kelley,  165  Mass. 
175,  42  N.  E.  573,  though  defendant's 
counsel  was  not  present  when  additional 
instructions  were  given  after  retire- 
ment, and  though  the  trial  court  told 
defendant's  counsel  thereafter  that  if 
he  thought  his  remarks  to  the  juiy  were 
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cases,*®  and  where  the  case  is  to  be  reversed  for  other  errors,  the  re- 
viewing court  may  consider  objections  not  made  in  time,  to  avoid 
errors  on  the  new  trial.*^  So  the  error  has  sometimes  been  consid- 
ered in  capital  eases  though  the  exception  was  not  made  in  time.*^ 
But  the  reviewing  court  considers  objections  not  taken  in  time,  only 
in  eases  of  ' '  gross  and  unambiguous  error, '  '*^  or  where  the  instruction 
involves  a  "fundamental  error. "^^ 

C.  Form  and  Requisites.  —  1.  Generally.  —  The  form  and  man- 
ner of  taking  an  exception  is  to  some  extent  a  matter  of  local  prae- 
tice,^^  and  where  a  particular  statutory  form  is  prescribed  it  has  been 
held  that  counsel  cannot  waive  it  by  stipulation  without  the  consent 
of  the  court.®^  But  aside  from  some  prescribed  form  under  a  statute 
or  rule  of  court,  the  form^^  in  which  the  exception  is  saved  is  of  no 


'I objectionable  and  subject  to  excep- 
tion, file  your  bill,  and  I  will  allow 
it,"  the  supreme  court  held  that  de- 
fendant was  not  entitled  as  of  right 
to  have  his  objections  to  the  remarks 
considered. 

46.  State  v.  Harris,  107  La.  325,  31 
So.  782. 

[a]  As  where  there  had  not  been 
any  opportunity  given  to  except  prior 
to  the  retirement  of  the  jury.  State 
V.  Pirlot,  20  R.  I.  273,  38  Atl.  656.  See 
State  V.  Clark,  36  Nev.  472,  135  Pac. 
1083,  where  the  supreme  court  con- 
sidered an  objection  though  the  trial 
court  had  refused  to  permit  an  excep- 
tion to  be  made  or  noted  and  had 
threatened  counsel  with  contempt  if  he 
should  persist  in  his  effort  to  properly 
save  his  exception. 

[b]  Where  "the  charge  is  so  drawn 
as  to  prevent  appellant  from  having  a 
fair  and  impartial  trial"  it  may  be 
objected  to  even  after  verdict.  Clay 
V.  State  (Tex.  Orim.),  164  S.  W.  1. 

47. .  Newport  News,  etc.  Ey.  &  Elec. 
Co.  V.  Bradford,  99  Va.  117,  37  S.  E. 
807. 

48.  State  V.  "Wright,  104  La.  44,  28 
So.  909,  following  State  v.  Brown,  40 
La.  Ann.  725,  4  So.  897,  which  held  the 
particular  instruction  to  be  a  matter  of 
right. 

49.  State  v.  West,  105  La.  639,  30 
So.  119,  quoting  with  approval  State  v. 
Beaird,  34  La.  Ann.  104. 

50.  Anderson  v.  State,  7  Okla.  Crim. 
491,  124  Pac.  86.  See  also  Star  v. 
State,  9  Okla.  Orim.  210,  131  Pac.  542. 

51.  Ga. — Exceptions  to  the  charge 
must  be  approved  and  verified  by  the 
trial  court  or  they  will  not  be  consid- 
ered on  appeal.  MoWhorter  v.  State, 
9   Ga.  App.  437,  71   S.   B.  589;   Smith 


V.  State,  9  Ga.  App.  403,  71  S.  E.  606. 
Ind.— Inland  Steel  Co.  v.  Smith,  168 
Ind.  245,  80  N.  E.  538,  construing  Acts, 
1903,  p.  338,  ch.  193,  the  court  holds 
the  memoranda  of  exceptions,  not 
dated,  cannot  be  considered  since  the 
statute  requires  that  they  be  dated  and 
signed  by  counsel.  See  also  Ledley  v. 
State,  4  Ind.  580.  Miss.— Keithler  v. 
State,  10  Smed.  &  M.  192.  Mont.— Ob- 
jection must  be  reduced  to  writing  and 
filed  with  the  clerk.  Territory  v. 
O'Brien,  7  Mont.  38,  14  Pac.  631;  Her- 
man V.  JefEries,  4  Mont.  513,  1  Pac. 
11.  Neb. — Must  be  reduced  to  writing 
together  with  so  much  of  the  evidence 
as  is  necessary  to  explain  it.  Monroe 
V.  Elburt,  1  Neb.  174,  construing  Code, 
§309.  Tex. — Objections  must  be  in  writ- 
ing under  statute.  See  Hawkins  v. 
State  (Tex.  Crim.),  168  S.  W.  93.  Wash. 
Gerber  v.  Aetna  Indemnity  Co.,  61 
Wash.  184,  112  Pac.  272. 

52.  Herman  v.  Jeffries,  4  Mont.  513, 
1  Pac.  11. 

53,  Leyland  v.  Pingree,  134  Mass. 
367.  See  also  Paulsen  v.  Modern  Wood- 
men of  America,  21  N.  D.  235,  130  N. 
W.  231. 

[a]  Use  of  Word  "Objected." 
Where  the  bill  of  exceptions  recited 
"To  which  action  of  the  court,  in  giv- 
ing said  instruction,  defendant  then 
and  there  objected,"  it  was  held  that 
this  should  be  construed  as  a  reserva- 
tion of  an  "exception,"  since  "the 
word  'objected'  if  used  after  the  ruling 
of  the  court  is  made  is  equivalent  to 
the  word  'excepted.'  "  Harding  v.  Mis- 
souri Pac.  E.  Co.,  23-2  Mo.  444,  134  S. 
W.   641,  Ann.   Cas.  1912B,   1221. 

[b]  But  a  mere  pointing  out  of  ob- 
jections to  the  charge  before  it  is  giv- 
en, pursuant  to  statutory  requirement. 
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particular  consequence,  provided  it  is  precise  and  not  too  general.^* 
However,  an  exception  is  not  good  which  misstates  the  language  used 
by  the  trial  court.^^  And  it  is  sometimes  necessary  to  distinguish 
carefully  between  excepting  to  the  formal  requisites;  and  excepting 
to  the  matter  contained  in  the  instruction.^*  Where  the  charge  is  oral 
the  exceptions  may  be  oral.^^ 

Formal  Statement  That  Exception  Is  Taken.  —  It  is  not  necessary  for 
counsel  to  formally  state  that  an  exception  is  taken  where  the  judge 
indicates  that  an  exception  is  allowed.^^  However,  there  must  be  an 
exception,  and  not  merely  a  reservation  of  a  right  to  except,^^  and 


does  not  dispense  with  the  necessity 
for  a  subsequent  exception.  Paulsen  v. 
Modern  Woodmen  of  America,  21  N.  D. 
235,  130  N.  W.  231. 

54.  See  infra,  XII,  0,  2. 

55.  Brush  v.  Long  Island  E.  Co.,  10 
App.  Div.  535,  42  N.  Y.  Supp.  103,  af- 
firmed, 158  N.  Y.  742,  53  N.  E.  1123. 

[a]  The  court  said:  "Unless  the 
plaintiffs  have  established  to  your  sat- 
isfaction by  a  preponderance  of  the 
evidence  that  there  was  a  substantial 
failure  on  the  part  of  Harper  to  com- 
ply with  his  contract,  your  verdict  must 
be  for  defendant."  The  exception 
was  "to  that  part  of  the  instructions 
wherein  the  court  says  that  if  the  de- 
fendant has  substantially  performed  his 
agreement,"  etc.  Anderson  v.  Harper, 
30  Wash.  378,  70  Pac.  965. 

56.  An  objection  to  matter  in  an 
oral  instruction  is  not  an  objection  to 
its  form  in  that  it  is  not  in  writing. 
Moses  V.  Loomis,  55  111.  App.  342. 

57.  Hurst  V.  Hill,  32  Okla.  532,  122 
Pac.  513. 

58.  It  is  sufficient  if  the  counsel  and 
the  judge  both  understand  the  excep- 
tions are  saved  though  not  alleged  in 
express  language.  Leyland  v.  Pingree, 
134  Mass.  367. 

[a]  The  judge  said:  "I  give  you 
an  exception  to  both  your  requests  to 
a  charge."  It  being  objected  on  ap- 
-peal  that  no  formal  exception  was  tak- 
en the  reviewing  court  says  "When  the 
court  voluntarily  allows  an  exception 
to  a  ruling  made,  the  object  of  the 
statute  regulating  the  practice  in  that 
regard  is  satisfied  and  the  party  ruled 
against  is  not  required  to  go  through 
the  idle  ceremony  of  formally  saying 
'I  except.'  "  Mitchell  v.  Turner,  149 
]Sr.  Y.  39,  43  N.  E.  403.  See  also  Tay- 
lor V.  Thompson,  62  App.  Div.  159,  70 
N.  Y.  Supp.  997. 
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[b]  But  this  does  not  mean  that  the 
exception  need  not  be  precisely  stated. 
See  Henderson  v.  Bartlett,  32  App.  Div. 
435,  53  N.  Y.  Supp.  149. 

[c]  Remarks  Construed  as  Leave 
To  State  Later. — After  the  charge  the 
defendant  began  to  state  exceptions 
when  the  judge  said:  "The  exceptions 
will  be  made  so  broad  that  they  will 
cover  all  requests  of  either  plaintiff  or 
defendant,  either  as  refused  or  modified 
by  the  court."  The  supreme  court  held 
that  this  did  not  dispense  with  the  tak- 
ing of  exceptions,  but  at  most  was  only 
a  leave  to  the  parties  to  state  their  ex- 
ceptions specifically  when  making  up 
the  "case"  or  bill  of  exceptions. 
Columbia  Mill  Co.  v.  National  Bank  of 
Commerce,  52  Minn.  224,  53  N.  W.  1061. 

59.  Muller  v.  Powers,  174  Mass.  555 
55  N.  E.  323;  Leyland  v.  Pingnee,  134 
Mass.  367;  Bratton  v.  Mitchell,  3  Pa. 
44. 

[a]  Counsel  in  an  aside  to  the  Re- 
porter said:  "Let  it  be  understood  that 
we  save  our  exception  to  that,"  and 
opposing  counsel  said:  "Of  course 
either  side  may  take  their  exceptions 
hereafter."  Nothing  further  was  done. 
Assuming  a  right  to  except  might  be 
reserved,  this  right  must  have  been 
exercised  to  avail  on  appeal.  Coleman 
V.  Gilmore,  49  Cal.  340. 

[b]  A  mere  expression  of  a  desire 
or  uneffected  purpose  to  except  may 
ndt  be  sufficient.  ■  See  General  Electric 
Co.  V.  Fort  Deposit,  174  Ala.  179,  56 
So.  802. 

[c]  A  previous  statement  that  coun- 
sel wished  to  except  to  such  of  the  re- 
quests as  the  court  might  not  give  in 
his  charge,  does  not  excuse  failure  to 
excepit  after  the  charge  is  given.  Bou- 
telle  V.  Dean,  148  Mass.  89,  18  N.  E. 
681. 
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a  mere  contention  or  argument  of  counsel  against  the  ruling  of  the 
court  is  not  an  exception.^" 

Joint  Exception.  —  A  joint  exception  if  not  good  as  to  one  defendant, 
is  not  available  to  the  others.^^ 

2.  Exception  Must  Be  Precise  and  Specific.  —  a.  Generally.  —  An 
exception  should  be  precise  and  specific,"^  or,  as  usually  stated  in 
criminal  cases,  the  exception  to  a  given  charge  should  not  be  general.^^ 
This  rule  has  been  established  in  nearly  every  state  and  applies  to 


-  60.  "We  cannot  hold  when  during 
the  argument  upon  a  legal  contention 
counsel  indicates  to  the  court  his  con- 
tention that  the  court  is  about  to  make 
an  erroneous  ruling,  that  such  expres- , 
sion  of  counsel's  view  will  operate  as, 
and  take  the  place  of,  an  exception  to 
the  ruling."  Gerber  v.  Aetna  Indem- 
nity Co.,  61  Wash.  184,  112  Pac.  272. 

61.  Jones  v.  Gould,  209  N.  Y.  419, 
103  N.  E.  720. 

62.  Ala. — ^Birmingham  Ey.,  L.  &  P. 
Co.  V.  Friedman,  65  So.  939;  Gossett  v. 
Morrow,  65  So.  826;  Jordan  v.  Smith, 
185  Ala.  591,  64  So.  317;  Shirley  v. 
Ezell,  180  Ala.  352,  60  So.  905.  Ark. 
American  Eealty  Co.  v.  Hisey,  113  Ark. 
78,  167  S.  W.  488;  Eittenhouse  v.  Bell, 
106  Ark.  315,  153  S.  W.  1111;  Emer- 
son V.  Stevens  Grocer  Cfo.,  105  Ark.  575, 
151  S.  W.  1003.  Conn.— State  v.  Tripp, 
84  Conn.  640,  81  Atl.  247.  DaJi.— E:en- 
nedy  v.  Falde,  4  Dak.  319,  29  N.  W.  667. 

D.  C. — Chapman  v.  Capital  Traction  Co., 
37  App.  Cas.  479;  W.  T.  Walker  Furni- 
ture Co.  V.  Dyson,  32  App.  Cas.  90,  19  L. 

E.  A.  (N.  S.)  606;  Dist.  of  Columbia  v. 
Duryee,  29  App.  Cas.  327;  Fulton  v. 
Fletcher,  12  App.  Cas.  1.  Ga.— Cleg- 
horn  V.  Love,  24  6a.  590.  m.— The 
Baldwin  Co.  v.  Paley,  161  111.  App.  300. 
Ind.— Aurora  v.  Cobb,  21  Ind.  492.  la. 
Abbott  V.  Striblen,  6  Iowa  191.  Mo. 
De  Ford  v.  Johnson,  152  Mo.  App.  209, 
133  S.  W.  393.  N.  J.— Packard  v.  Ber- 
gen Neck  Ey.  Co.,  54  N.  J.  L.  553,  25 
AW.  506.  N.  M.— James  v.  Hood,  142 
Pac.  162.  N.  O. — McKinnon  v.  Morrison, 
104  N.  C.  354,  10  S.  E.  513.  N.  D.— Eus- 
sell  V.  Olson,  22  N.  D.  410,  133  N.  W. 
1030,  Ann.  Cas.  1914B,  1069,  37  L.  E.  A. 
(N.  S.)  1217.  Ohio.— Behrens  v.  Behrens, 
47  Ohio  St.  323,  25  K  E.  209.  Ore. 
Simpson  v.  Miller,  57  Ore.  61,  110  Pac. 
485,  Ann.  Cas.  1912D,  1349,  29  L.  E.  A. 
(N.  S.)  680.  S.  D. — ^Perreault  v.  Wiscon- 
sin Granite  Co.,  32  S.  D.  275,  282,  144  N. 
W.  110;  Davis  v.  C.  &  J.  Michel  Brew- 
ing Co.,  31  S.  D.  284,  140  N.  W.  694. 
Utah. — Lindsay  Land  &  L.  Co.  v.  Smart 
Land  &  L.  Co.,  43  Utah  554,  137  Pac. 


837.  Vt.— Jjt  re  Bean's  Will,  85  Vt. 
452,  82  Atl.  734;  W.  B.  Johnson  &  Co. 
V.  Central  Vt.  E.  Co.,  84  Vt.  486,  493, 
79  Atl.  1095;  Place  v.  Grand  Trunk  E. 
Co.,  83  Vt.  498,  76  Atl.  1110.  Wis. 
Eobertson  v.  Dow,  155  Wis.  605,  145  N. 
W.  652. 

[a]     "Each   exception   in   a  bill   of 
exceptions   should  be  specific,  pointed, 
and  explicit.^'    Atkins  v.  Field,  89  Me. 
281,  36  Atl.  375,  56  Am.  St.  Eep.  424. 
63.    IT.     S. — Donaldson     v.     United 
States,  208  Fed.  4,   125  C.   C.  A.  316; 
Shelp  V.  United  States,  81  Fed.  694,  26 
C.  C.  A.  570.     Ala.— Hall  v.  State,  11 
Ala.  App.  95,  65  So.  427;  Eagsdale  v. 
State,  134  Ala.  24,  32  So.  674;  Cohen  v. 
State,   50   Ala.   108.     Ark.— Burgess   v. 
State,    108    Ark.   508,    158    S.   W.    774; 
Williams  v.  State,  66  Ark.  264,   50  S. 
W.    517.     Colo.— Dillulo   V.   People,   56 
Colo.  339,  138  Pac.  33;  Edwards  v.  Peo- 
ple, 26  Colo.  539,  59  Pae.  56;  Wilson  v. 
People,  3  Colo.  325.    D.  C— Sullivan  v. 
Dist.  of  Columbia,  20  App.  Cas.  29.  Fla. 
Wood  V.  State,  31  Fla.  221,  12  So.  539; 
Carter  v.  State,  20  Fla.  754.    Ga.— Jef- 
ferson V.  State,  131  Ga.  28,  61  S.  E.  997; 
Boynton  v.  State,  115  Ga.  587,  41  S.  B. 
995;  Wood  v.  State,  68  Ga.  296 j  Smith 
V.  State,  67  Ga.  769;  Brassell  v.  State, 
64  Ga.  318.    Ind. — Osburn  v.  State,  164 
Ind.  262,  73  N.  B.  601;   State  v.  Eay, 
146  Ind.  500,  45  N.  E.  693.     Ind.  Ter. 
StandifE  V.  United  States,  5  Ind.  Ter. 
486,  82  S.  W.  882;  Harless  v.  United 
States,  1  Ind.  Ter.  447,  45  S.  W.  133. 
La. — 'State  ■».   Anderson,    120   La.   331, 
45  So.  267;  State  v.  Weston,  107  La.  45, 
31  So.  383;  State  v.  Tibbs,  48  La.  Ann. 
1278,  20   So.   735.     Me. — State  v.  Sav-, 
age,  69  Me.  112.     Mass.— Com.  v.  Me- 
serve,  154  Mass.  64,  27  N.  E.  997;  Com. 
V.  Tolman,  149  Mass.  229,  21  N.  E.  377, 
14  Am.  St.  Eep.  414,  3  L.  E.  A.  747. 
Mich. — Turner  v.  People,  33  Mich.  363; 
People  V.  Bristol,  23   Mich.   118.     Mo. 
State  V.  Easco,  239  Mo.  535,  144  S.  W. 
449;  State  v,  Nicholas,  222  Mo.  425,  121 
S   W.  12.    Neb. — ^Smith  v.  State,  4  Neb. 
277.   Nev.— State  v.  Clark,  36  Nev.  472, 
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civil  and  criminal  cases  alike.®*  The  exception  should  be  so  precise 
and  pointed,  as  to  call  the  attention  of  the  trial  judge  to  the  particular 
error  complained  of  and  give  him  an  opportunity  to  correct  any  in- 
advertence, in  form  or  substance,  into  which  he  may  have  fallen.'^ 
Even  where  a  statute  provides  that  no  reason  need  be  given  for  ex- 


135  Pac.  1083.  N.  J.— State  v.  Seifert, 
85  N.  J.  L.  104,  88  Atl.  947;  Eugle  v. 
State,  50  N.  J.  L.  272,  13  Atl.  604. 
N.  M.— State  v.  Alva,  18  N.  M.  143,  134 
Pac.  209;  State  v.  Eaker,  17  N.  M.  479, 
131  Pae.  489;  Beall  v.  Territory,  1  N. 
'M.  507.  N.  Y.— Ellis  v.  People,  21  How. 
Pr.  356.  N.  C— State  v.  Huntley,  153 
N.  0.  617,  69  S.  E.  221;  State  v.  Mel- 
ton, 120  N.  C.  591,  26  S.  E.  933;  State 
V.  Moore,  120  N.  0.  570,  26  S.  E.  697; 
State  V.  Downs,  118  N.  C.  1242,  24  S.  E. 
531;  State  v.  Varuer,  115  N.  C.  744,  20 
S.  E.  518;  State  v.  Parker,  106  N.  C. 
711,  11  S.  E.  517.  Ohio.— Adams  v. 
State,  29  Ohio  St.  412;  Adams  v.  State, 
25  Ohio  St.  584.  Okla.— Birdwell  v. 
United  States,  10  Okla.  Crim.  159,  135 
Pac.  445:  Star  v.  State,  9  Okla.  Crim. 
210,  131  Pac.  542.  R.  I.— State  v.  Wag- 
ner, 86  AJl.  147.  S.  O.— State  v.  Crosby 
88  S.  O.  98,  70  S.  E.  440;  State  v.  Dav- 
enport, 38  S.  C.  348,  17  S.  E.  37.  Tex. 
Eeed  v.  State  (Tex.  Crim.),  168  S.  W. 
541;  Barrett  v.  State  (Tex.  Grim.),  69 
S.  W.  144;  Peace  v.  State,  27  Tex.  App. 
83,  10  S.  W.  761.  Vt.— State  v.  Pierce, 
87  Vt.  144,  88  Atl.  740;  State  v.  Ryder, 
80  Vt.  422,  68  Atl.  652.  Wis.— Jenks 
V.  State,  17  Wis.  665. 

64.  People  v.  Hart,  10  Utah  204,  37 
Pac.  330. 

65.  U.  S. — McDermott  v.  Severe,  202 
U.  S.  600,  26  Sup.  Ct.  709,  50  L.  ed. 
1162,  affirming  25  App.  Gas.  (D.  G.) 
276;  Hicks  v.  United  States,  150  U.  S. 
442,  14  Sup.  Gt.  144,  37  L.  ed.  1137; 
Thom  V.  Pittard,  62  Fed.  232,  10  C.  C. 
A.  352 ;  Park  Bros.  &  Go.  v.  Bushnell,  60 
Fed.  583,  9  G.  G.  A.  138;  Pacific  Tele- 
phone &  Tel.  Co.  V.  Hoffman,  208  Fed. 
221;  Central  Union  Depot  &  Ry.  Go.  v. 
Mansfield,  169  Fed.  614.  Ala.— Chap- 
man V.  Holding,  60  Ala.  522.  Ark.— Pat- 
terson V.  Eoetzel,  111  Ark.  538,  164  S. 
W.  301;  Emerson  v.  Stevens  Grocer  Go., 
105  Ark.  575,  151  S.  W.  1003.  Oal. 
Williams  v.  Gasebeer,  126  Gal.  77,  58 
Pac.  380;  Gavallaro  v.  Texas  &  P.  etc. 
Ey.  Co.,  110  Cal.  348,  42  Pac.  918,  52 
Am.  St.  Rep.  94;  Frost  v.  Grizzly  Bluff 
Creamery  Go.,  102  Gal.  525,  36  Pac.  929; 
Hicks  V.  Coleman,  25  Cal.  122,  85  Am. 
Dec.    103.   Colo.— National   Fuel  Co.  v. 
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Green,  50  Colo.  307,  115  Pae.  709;  Ed- 
wards V.  Smith,  16  Colo.  529,  27  Pac.  809; 
Kansas  Pac.  Ey.  v.  Ward,  4  Colo.  30.  D.  C. 
W.  T.  Walker  Furniture  Co.  v.  Dyson,  32 
App.  Gas.  90,  19  L.  R.  A.  (N.  S.)  606; 
Chapman  v.  Capital  Traction  Co.,  37 
App.  Cas.479.  Fla. — Jenkins  v.  Lykes,  19 
Fla.  148,  45  Am.  Rep.  19.  La.— State  v. 
Chopin,  10  La.  Ann.  458.  Mass. — Tepper 
V.  Boston  Elev.  R.  Co.,  192  Mass.  46,  78 
N.  E.  384;  Leverone  v.  Arancio,  179 
Mass.  439,  61  N.  B.  45.  Mass. — Gurry  v. 
Porter,  125  Mass.  94.  N.  H.— Haines  v. 
Republic  Ins.  Co.,  59  N.  H.  199.  N.  J. 
Smith  V.  Atlantic  City  R.  Co.,  74  N.  J. 
L.  452,  65  Atl.  1000.  N.  M.— State  v. 
Alva,  18  N.  M.  143,  134  Pac.  209;  State 
V.  Eaker,  17  N.  M.  479,  131  Pac.  489. 
N.  C— Hendricks  v.  Ireland,  162  N.  C. 
523,  77  S.  E.  1011;  Ritter  Lumb.  Go.  v. 
Moffitt,  157'  N.  G.  568,  73  S.  E.  212; 
Streator  v.  Streator,  145  N.  G.  337,  59 
S.  E.  112:  Okla.— Birdwell  v.  United 
States,  10  Okla.  Grim.  159,  135  Pac. 
445.  S.  C. — Brown  v.  J.  P.  Gallivan 
Bldg.  Co.,  88  S.  C.  80,  70  S.  E.  428; 
Wilson  V.  Moss,  79  S.  C.  120,  60  S.  E. 
313;  Love  v.  Turner,  78  S.  C.  513,  59 
S.  E.  529;  Tucker  v.  Southern  Ey.  Go., 
75  S.  G.  85,  55  S.  E.  154.  S.  D.— Per- 
reault  v.  Wisconsin  Granite  Co.,  32  S. 
D.  275,  144  N.  W.  110;  Davis  v.  Brew- 
ing Co.,  31  S.  D.  284,  140  N.  W.  694. 
Utah. — ^Lindsay  Land  &  L.  Go.  v.  Smart 
Land  &  L.  Co.,  43  Utah  554,  137  Pac. 
837;  Farnsworth  v.  Union  Pac.  Coal  Co., 
32  Utah  112,  89  Pac.  74;  Nebeker  v. 
Harvey,  21  Utah  363,  60  Pae.  1029;  Pool 
V.  Southern  Pac.  Co.,  20  Utah  210,  58 
Pac.  326.  Vt.— Iji  re  Bean,  85  Vt.  452, 
82  Atl.   734. 

[a]  The  rule  is  a  good  one.  "It 
tends  to  correct  accidental  errors  in  the 
statement  of  either  the  facts  or  the  law 
before  they  have  an  opportunity  to  do 
injury,  and  to  encourage  trials  upon 
the  merits  of  the  real  issues,  and  not 
upon  trivial  points,  or  small  inaccur- 
acies, .  subsequently  worked  up,  under 
the  spur  of  an  adverse  verdict,  into  un- 
due importance."  Collins  v.  Leafey, 
124  Pa.  203,  16  Atl.  763. 

[b]  "After  the  close  of  a  charge, 
the  conference  between  the  lawyer  at 
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ceptions,  the  exception  to  an  instruction  must  be  specific. °°  A  general 
exception  to  a  charge  as  a  whole  without  indicating  any  particular 
part  as  objectionable  is  ordinarily  not  sufficient,  where  the  charge  is 
made  up  of  distinct  propositions,*'  but  where  there  are  several  in- 


the  bar  and  the  lawyer  on  the  bench, 
as  to  claimed  errors  in  the  charge, 
ought  to  be  frank  and  unreserved,  to 
the  end  that  the  presiding  judge  may 
correct  or  amplify  the  charge  as  upon 
reflection  he  may  desire  to,  and  that 
no  questions  may  be  brought  to  this 
court  except  those  upon  which  the 
county  court  has  had  a  fair  opportun- 
ity to  pass  judgment."  In  re  Bean's 
Will,  85  Vt.  452,  82  Atl.  734. 

[c]  In  James  v.  Hood  (N.  M.),  142 
Pac.  162,  it  is  suggested  that  by  ob- 
serving the  rule  "the  trouble  and  ex- 
pense of  a  second  trial  may  be 
avoided." 

[d]  "Exceptions  to  instructions  are 
not  intended  to  give  loopholes  for  de- 
fendants who  are  guilty  to  escape  pun- 
ishment," but  are  to  enable  correction 
of  error.  Honce  to  permit  general  excep- 
tions would  be  "  a  bar  to  the  adminis- 
tration of  justice,  and  reversals  which 
rest  upon  such  grounds  tend  to  bring 
the  administration  of  justice  into  dis- 
repute." Territory  v.  Leslie,  15  N.  M. 
240,  248,  106  Pac.  378. 

66.  The  rule  holds  notwithstanding 
a  provision  in  the  statute  (Eev.  St., 
§3151)  that  "no  reason  need  be  given 
to  such  exceptions."  Nebeker  v.  Har- 
vey, 21  Utah  363,  60  Pac.  1029. 

67.  Ala. — Stevenson  v.  Moody,  83 
Ala.  418,  3  So.  695;  South  &  North  Ala- 
bama R.  Co.  V.  McLeudon,  63  Ala.  266. 
Ark. — Patterson  v.  Roetzel,  111  Ark. 
538,  164  S.  W.  301;  Lambert  v.  Ponder, 
33  Ark.  707.  Cal. — Hicks  v.  Coleman, 
25  Cal.  122,  85  Am.  Dec.  103;  Love  v. 
Anchor  Eaisin  Vineyard  Co.,  5  Cal. 
Unrep.  425,  45  Pao.  1044.  Colo.— Ed- 
wards V.  Smith,  16  Colo.  529,  27  Pac. 
809;  Patrick  Eed  Sandstone  Co.  v.  Sko- 
man,  1  Colo.  App.  323,  29  Pac.  21.  Dak. 
M'Cormack  v.  Phillips,  4  Dak.  506,  34 
N.  W.  39;  Kennedy  v.  Falde,  4  Dak. 
319,  29  N.  W.  667.  D.  0. — Chapman  v. 
Capital  Traction  Co.,  37  App.  Cas.  479; 
W.  T.  Walker  Furniture  Co.  v.  Dyson, 
32'  App.  Cas.  90,  19  L.  E.  A.  (N.  S.) 
606.  Ga. — James  v.  Hamil,  140  Ga.  168, 
78  S.  E.  721;  Eogers  v.  Rogers,  74  Ga. 
598;  Smith  v.  Atwood,  14  Ga.  402.  Haw. 
Territory  v.  Lou  Chong,  20  Haw.  235. 
Idalio. — Black  v.  Lewiston,  2  Idaho  276, 


13  Pac.  80.  m. — Razor  v.  Razor,  142 
111.  375,  31  N.  E.  678.  Ind.— Baker  v. 
McGinnis,  22  Ind.  257;  Kelly  v.  John, 
13  Ind.  App.  579,  41  N.  E.  1069.  la. 
Ludwig  V.  Blackshere,  102  Iowa  366,  71 
N.  W.  356;  In  Wilhelm  v.  Leonard,  13 
Iowa  330,  it  is  said  the  rule  was  differ- 
ent before  the  Code  of  1851.  Kan. 
Fleming  v.  L.  D.  Latham  &  Co.,  48  Kan. 
773,  30  Pac.  166;  Atchison  v.  King,  9 
Kan.  550.  Me.— State  r.  Pike,  65  Me. 
111.  Mass. — Savage  v.  Marlborough,  186 
Mass.  203,  71  N.  E.  531;  Cheney  v. 
Pitchburg  E.  Co.,  160  Mass.  211,  35  N. 
E.  554,  22  L.  E.  A.  575;  Curry  v.  Por- 
ter, 125  Mass.  94.  Mich. — Edgell  v. 
Francis,  86  Mich.  232,  48  N.  W.  1095; 
Geary  v.  People,  22  Mich.  220.  Minn. 
Steffenson  Vi  Chicago,  etc.  Ey.  Co.,  51 
Minn.  531,  53  N.  W.  800;  Foster  v.  Ber- 
key,  8  Minn.  351;  Castner  v.  Steam- 
boat, 1  Minn.  73.  Mo. — Eobdrts  v.  Pied- 
mont, 166  Mo.  App.  1,  148  S.  W.  119; 
De  Ford  v.  Johnson,  152  Mo.  App.  209, 
133  S.  W.  393.  Mont.— McKinstry  v. 
■Clark,  4  Mont.  370,  1  Pac.  759.  Neb. 
American  Fire  Ins.  Co.  v.  Landfare,  56 
Neb.  482,  76  N.  W.  1068;  Brooks  v. 
Dutcher,  24  Neb.  300,-  38  N.  W.  780, 
Brooks  V.  Dutcher,  22  Neb.  644,  36  N. 
W.  128.  N.  H. — Guertim  v.  Town  of 
Hudson,  71  N.  H.  505,  53  Atl.  736; 
Eeynolds  v.  Boston  &  Maine  E.  E.,  43 
N.  H.  580.  N.  J.— State  v.  Seifert,  85 
N.  J.  L.  104,  88  Atl.  947;  Timlan  v. 
Dillworth,  75  N.  J.  L.  100,  67  Atl.  433; 
Bngle  V.  State,  50  N.  J.  L.  272,  13  Atl. 
604.  N.  M. — Probst  v.  Trustees,  etft., 
3  N.  M.  373,  5  Pac.  702.  N.  Y.— Brozek 
V.  Steinway  Ey.  Co.,  161  N.  Y.  63,  55 
N.  E.  395;  Simpson  v.  Downing,  23 
Wend.  316.  N.  0. — ^Kendrick  v.  Dellin- 
ger,  117  N.  C.  491,  23  S.  E.  438;  State 
V.  Eeynolds,  87  N.  C.  477.  N.  D.— Pease 
V.  Magill,  17  N.  D.  166,  115  N.  W.  260. 
Ohio.— Consolidated  Coal  &  M.  Co.  v. 
■Clay's  Admr.,  51  Ohio  St.  542,  38  N.  B. 
610,  25  L.  E.  A.  848;  Eailway U.Probst, 
30  Ohio  St.  104;  Marietta,  etc.  E.  E. 
Co.  V.  Strader  &  Co.,  29  Ohio  St.  448. 
Okla.— Cummings  v.  Lobsitz,  42  Okla. 
704,  142  Pac.  993,  L.  E.  A.  1915B,  415; 
Higgius  V.  Street,  19  Okla.  45,  92  Pac. 
153,  13  L.  E.  A.  (N.  S.)  398.  S.  C. 
I  Township   Com.   v.   Charleston   Min.    & 
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structions  given  the  exception  must  be  specific  as  to  which  are  ob- 
jected to.°^  If  a  charge  be  partly  correct,  errors  therein  are  not 
reached  by  exception  to  the  whole.**    Where  two  or   more   distinct 


Mfg.  Co.,  76  S.  C.  382,  57  S.  E.  201; 
Norris  v.  Clinkacales,  59  S.  0.  232,  37 
S.  B.  821;  Norton  v.  Livingston,  14  S. 
C.  177.  S.  D. — Comeau  v.  Hurley,  24 
S.  D.  275,  123  N.  W.  715;  'Wood  v.  Dodge, 
23  S.  D.  95,  120  N.  W.  774.  Utah. 
Farnsworth  v.  Union  Pae.  Coal  Co.,  32 
Utah  112,  89  Pac.  74.  Vt.— Burton  v. 
Rutland,  87  Vt.  224,  88  Atl.  729;  Luce 
V.  Hasaam,  76  Vt.  450,  58  Atl.  725; 
Goodwin  v.  Perkins,  39  Vt.  598.  W.  Va. 
Gay  V.  Gay,  74  W.  Va.  800,  83  S.  E. 
75.  Wis. — Lee  v.  Hammond,  114  Wis. 
550,  90  N.  W.  1073;  Tomlinaon  v.  Wal- 
lace, 16  Wis.  224. 

68.  U.  S.— Newport  News' &  M.  Val. 
Co.  V.  Pace,  158  U.  S.  36,  15  Sup.  Ct. 
743,  39  L.  ed.  887;  Pittsburgh,  etc.  Ey. 
Co.  V.  Scherer,  205  Fed.  356;  Thorn  v. 
Pittard,  62  Fed.  232, 10  C.  C.  A.  352.  Cal. 
Bernstein  v.  Downs,  112  Cal.  197, 44  Pae. 
557;  Frost  v.  Grizzly  Bluff  Creamery  Co., 
102  Cal.  525,  36  Pao.  929.  Colo.— Na- 
tional Fuel  Co.  V.  Green,  50  Colo.  307, 
115  Pac.  709;  Holman  v.  Boston  Land 
&  Sec.  Co.,  8  Colo.  App.  282,  45  Pac. 
519.  Dak. — McOormaek  v.  Phillips,  4 
Dak.  506,  34  N.  W.  39;  Kennedy  v. 
FaJde,.  4  Dak.  319,  29  N.  W.  667.  D.  C. 
Chapman  v.  Capital  Traction  Co.,  37 
App.  Gas.  479;  Dist.  of  Col.  v.  Duryee, 
29  App.  Cas.  327.  Cfa.— Higdon  v.  Wil- 
liamson, 140  Ga.  187,  78  S.  E.  767;  Eog- 
ers  V.  Eogers,  74  Ga.  598;  Thompson  v. 
Feagin,  60  Ga.  82;  Smith  v.  Atwood,  14 
Ga.  402.  Haw. — Territory  v.  Lau 
Chong,  20  Haw.  235.  111. — Mather 
Elect.  Co.  V.  Matthews,  47  HI.  App.  557. 
Ind. — Kelly  Atkinson  Const.  Co.  v. 
Munson,  53  Ind.  App.  619,  101  N.  E.  510. 
Kan.— Eyan  v.  Madden,  46  Kan.  245, 
26  Pac.  679;  Stith  v.  Fullinwider,  40  Kan. 
73,  19  Pac.  314.  Mass. — Morrison  v. 
Holder,  214  Mass.  366,  101  N.  E.  1067. 
Mo. — ^Ilgenfritz  v.  MSissouri  Pac.  E.  Co., 
169  Mo.  App.  652,  155  S.  W.  854.  Mont. 
Woods  V.  Berry,  7  Mont.  195,  14  Pao. 
758;  McKinstry  v.  Clark,  4  Mont.  370, 
1  Pac.  759.  Neb.— City  of  Omaha  v. 
McGavock,  47  Neb.  313,  66  N.  W.  415; 
Brooks  V.  Dutcher,  24  Neb.  300,  38  N. 
W.  780;  Brooks  v.  Dutcher,  22  Neb. 
644,  36  N.  W.  128.  N.  H.— Harris  v. 
Smith,  71  N.  H.  330,  52  Atl. '854;  Eey- 
nolds  V,  Boston  &  Maine  E.  E.,  43  N. 
H.  580.    N.  J.— Smith  v.  Atlantic  City 
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E.  Co.,  74  N.  J.  L.  452,  65  Atl.  1000; 
Potts  V.  Clarke,  20  N.  J.  L.  536.  N.  Y. 
Jones  V.  Gould,  209  N.  T.  419,  103  N. 
E.  720;  Brozek  v.  Steinway  Ey.  Co.,  161 
N.  Y.  68,  55  N.  E.  395;  Eheinfeldt  V. 
Dahlman,  19  Misc.  162,  43  If.  Y.  Supp. 
281.  N.  C— Hampton  v.  Norfolk  &  W. 
E.  Co.,  120  N.  C.  534,  27  S.  E.  96,  35  L. 
E.  A.  808;  Shober  v.  Wheeler,  113  N.  C. 
370,  18  S.  E.  328.  Ohio.— Consolidated 
Coal  &  M.  Co.  V.  Clay's  Admr.,  51  Ohio 
St.  542,  38  N.  B.  610,  25  L.  E.  A.  848; 
Eailway  v.  Probst,  30  Ohio,  St.  104. 
Okla. — ^Weleetka  Light  &  Wa'ter  Co.  v. 
Castleberry,  42  Okla.  745,  142  Pac.  1006; 
Dunham  v.  HoUoway,  3  Okla.  244  41 
Pae.  140,  afflrmed,  170  U.  S.  615,  18  Sup. 
Ct.  784,  42  L.  ed.  1165.  Ore.— Kincart 
V.  Shambrook,  64  Ore.  27,  128  Pac.  1003; 
Hahn  v.  Mackay,  63  Ore.  100,  126  Pae. 
12,  991;  McAlister  v.  Long,  33  Ore.  368, 
54  Pae.  194;  Langford  v.  Jones,  18  Ore. 
307,  22  Pac.  1064.  E.  I.— Ealph  ».  Tay- 
lor, 33  E.  I.  503,  82  Atl.  279.  S.  O. 
Tinsley  v.  Western  Union  Tel.  Co.,  72 
S.  C.  350,  51  S.  E.  913;  Carter  &  Co.  v. 
Kaufman,  67  S.  C.  456,  45  S.  E.  1017. 
S.  D. — ^Perreault  v.  Wisconsin  Granite 
Co.,  32  S.  D.  275,  282,  144  N.  W.  110. 
Utah.— Nebeker  v.  Harvey,  21  Utah  363, 
60  Pae.  1029;  Marks  «.  Tompkins,  7  Utah 
421,  27  Pae.  6.  Vt. — Goodwin  v.  Perk- 
ins, 39  Vt.  598.  Wash.— Eowe  v.  What- 
com County  E.  &  L.  Co.,  44  Wash.  658, 
87  Pae.  921;  Maling  v.  Crummey,  5 
Wash.  222,  31  Pae.  600.  Wis.— Dean  v. 
Chicago  &  N.  W.  Ey.  Co.,  43  Wis.  305; 
Hamlin  v.  Haight,  32  Wis.  237. 

69.  Norfolk  &  W.  E.  Co.  v.  Earnest, , 
229  U.  S.  114,  33  Sup.  Ct.  654,  57  L. 
ed.  1096,  Ann.  Cas.  1914C,  172;  Hollo- 
way  V.  Dunham,  170  U.  S.  615,  18  Sup. 
Ct.  784,  42  L.  ed.  1165;  Thiede  v.  Utah 
Territory,  159  U.  S.  510,  16  Sup.  Ct. 
62,  40  L.  ed.  237;  Eichardson  v.  United 
States,  181  Fed.  1,  104  C.  C.  A.  69; 
Walker  v.  Windsor  Nat.  Bank,  56  Fed. 
76,  5  C.  C.  A.  421.  Ala — Postal  Tel. 
Cable  Co.  v.  Hulsey,  132  Ala.  444,  31 
So.  527;  Syndicate  Ins.  Co.  v.  Catchings, 
304  Ala.  176,  16  So.  46;  Chapman  v. 
Holding,  60  Ala.  522;  Hall  v.  State,  H 
Ala.  App.  95,  65  So.  427.  Ark.— Kansas 
City  Southern  E.  Co.  v.  Belknap,  80 
Ark.  587,  98  S.  W.  366;  Oxley  Stave  Co. 
V.  SteggB,  59  Ark.  370,  27  S.  W.  241. 
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propositions  of  law  in  a  charge  are  excepted  to  as  a  whole,  the  excep- 
tion must  fail  if  either  one  of  such  propositions  is  correet.''°  And  a 
general  exception  to  an  entire  instruction  would  not  entitle  the  ex- 


Colo. — Kansas  Pac.  By.  Co.  «.  Ward,  4 
Colo.  30;  Schollay  v.  Moffitt-West  Drug 
Co.,    17    Colo.   App.    126,    67   Pae.    182. 
D.  C. — Sullivan  v.  District  of  Columbia, 
20  App.  Cas.  29.    Fla.— Wood  v.  State, 
31  Fla.  221,  12  So.  539;  Post  v.  Bird,  28 
Fla.  1,  9  So.  888;  Baker  v.  Chatfield,  23 
Fla.  540,  2  So.  822;  Carter  v.  State,  20 
Fla.  754.    Ga.— Foote  v.  Kelley,  126  Ga. 
799,  55  S.  E.  1045;  Verdery  «.  Savannah, 
F.  &  W.  Ey.  Co.,  82  Ga.  675,  9  S.  E. 
1133.     HI.— Hayward  v.   Catton,   1  111. 
App.  577.    Ind. — Fairbanks  v.  Warrum, 
104  N.   E.   983;    Inland    Steel    Co.    v. 
Smith,  168  Ind.  245,  80  N.  E.  538;  Gar- 
rigus  V.  Burnett,  9  Ind.  528.    Ind.  Ter. 
Hall  V.  Needles,  1  Ind.  Ter.  146,  38  S. 
W.   671.     la. — Eowen  v.  Sommers,   101 
Iowa  734,  66  N.  W.  897;  Hallenbeck  v. 
Garst,  96  Iowa  509,  65  N.  W.  417.  Kan. 
Standard  Life  &  Ace.  Ins.  etc.   Co.  v. 
Davis,  59  Kan.  521,  53  Pac.  856;  Kansas 
Pac.  Ey.  Co.  v.  Nichols,  9  Kan.  235,  12 
Am.  Eep.  494.    Me. — State  v.  Flaherty, 
5  Atl.  563;  Crosby  v.  Maine  Cent.  Ey. 
Co.,  69  Me.  418.  Mich.— Prescott  v.  Pat- 
terson,  49    Mich;    622,   14   N.   W.   571; 
Danielson  v.  Dyckman,  26   Mich.   169; 
Mandigo    v.    Mandigo,    26    Mich.    349. 
Minn. — Main  v.  Oin,  47   Minn.   89,   49 
N.  W.  523;  Ferson  v.  Wileox,  19  Minn. 
449;  Oastner  v.  Steamboat,  1  Minn.  73. 
Mont. — Griswold  v.  Boley,  1  Mont.  545. 
Neb.— Mattern   v.   McCarthy,    73    Neb. 
228,  102  N.  W.  468;  Eedman  v.  Voss,  46 
Neb.  512,  64  N.  W.  1094.  N.  M.— James 
V.  Hood,  142  Pae.  162.     N.  Y.— Brozek 
V.  Steinway  Ey.  Co.,  161  N.  T.  63,  55 
N.   E.  395;   Ensign  V.  Hooker,   6   App. 
Div.   425,   39   N.  Y.   Supp.   543.     Ohio. 
ShaflEer  &  Co.  v.  C.  H.  &  D.  E.  E.  Co., 
14  Ohio  C.  O.  488,  8  Ohio  C.  D.  66.  Okla. 
Glaser  v.  Glaser,  13  Okla.  389,  74  Pac. 
944.     Ore. — McAlister  v.  Long,  33  Ore. 
368,  54  Pac.  194;  Niekum  v.  Gaston,  24 
Ore.  380,  33  Pac.  671,  35  Pac.  31.  Utah. 
State  V.  Eiley,  41  Utah  225,  126  Pac. 
294;   Pennington  v.  Eedman  Van  &  S. 
Co.,  34  Utah  223,  97  Pac.  115;  Scoville  v. 
Salt  Lake  City,  11  Utah  60,  39  Pac.  481. 
Vt.— Usher  v.  Severance,  86  Vt.  523,  86 
Atl.  741 ;  Luce  v.  Hassam,  76  Vt.  450,  58 
Atl.  725;  Eowell  v.  Fuller's  Estate,  59 
Vt.  688,  10  Atl.  853.     Waslt— Eush  v. 
Spokane  Falls  &  N.  Ey.  Co.,  23  Wash. 
501,  63  Pac.  500;  Maling  i>,  Crummey,  5 


Wash.  222,  31  Pae.  600.  Wis.— Kersten 
V.  Weichman,  135  Wis.  1,  114  N.  W. 
499;  Morse  v.  Gilman,  18  Wis.  373. 

70.  U.  S.— Holder  v.  United  States, 
150  U.  S.  91,  14  Sup.  Ct.  10,  37  L.  ed. 
1010;  Metropolitan  Eedwood  Lumb.  Co. 
V.  Davis,  205  Fed.  486,  123  C.  C.  A.  554,- 
Pennsylvania  Co.  v.  Whitney,  169  Fed. 
572,  95  C.  C.  A.  70;  Morgan  v.  United 
States,  169  Fed.  242,  94  C.  C.  A.  518; 
Park  Bros.  &  Co.  v.  Bushnell,  60  Fed. 
583.  Ala. — Jordan  v.  Smith,  185  Ala. 
591,  64  So.  317;  Shirley  «.  Ezell,  180  Ala. 
352,  60  So.  905.  Ark.— Fones  v.  Phil- 
lips, 39  Ark.  17,  43  Am.  Eep.  264.  Colo. 
Denver  &  E.  G.  E.  Co.  v.  Young,  30 
Colo.  349,  70  Pac.  688;  Wilson  v.  People, 
3  Colo.  399;  Webber  v.  Emerson,  3  Colo. 
248;  Schollay  v.  Moffat-West  Co.,  17 
Colo.  App.  126,  67  Pac.  182.  Fla.— Gill- 
yard  V.  State,  65  Fla.  322,  61  So.  641; 
following  Peeler  v.  State,  64  Fla.  385, 

59  So.  899;  Bass  v.  State,  58  Fla.  1,  50 
So.  531.  Ga. — Pulliam  v.  Adams,  142 
Ga.  523,  83  S.  E.  121;  Boswell  v.  Gillen, 
131  Ga.  310,  62  S.  E.  187;  Brassell  v. 
State,  64  Ga.  318;  Thompson  v.  Feagin, 

60  Ga.  82.  Idaho.— Snyder  v.  Viola  Min. 
&  Smelt.  Co.,  3  Idaho  28,  26  Pac.  127. 
Ind.— Osburn  v.  State,  164  Ind.  262,  73 
N.  E.  601.  la. — Eddy  v.  Howard,  23 
Iowa  175.  Kan. — ^Wheeler  v.  Joy,  15 
Kan.  389.  Neb. — Omaha  v.  Eichards,  49 
Neb.  244,  68  N.  W.  528;  Eedman  u.  Voss, 
46  Neb.  512,  64  N.  W.  1094.  N.  Y. 
Haggart  v.  Mefrgan,  5  N.  Y.  422,  55  Am. 
Dec.  350.  Ore. — Langford  v.  Jones,  18 
Ore.  307,  22  Pac.  1064.  Utah.— Eyan  v. 
Curlew  Irr.  &  E.  Co.,  36  Utah  382,  104 
Pac.  218;  Farnsworth  v.  Union  Pac. 
Coal  Co.,  32  Utah  112,  89  Pac.  74;  Scott 
V.  Utah  Consol.  M.  &  M.  Co.,  18  Utah 
486,  56  Pae.  305.  Wash. — Maling  v. 
Crummey,  5  Wash.  222,  31  Pac.  600. 

[a]  An  exception  merely  to  a  cer- 
tain paragraph  of  the  charge  is  not  sufi- 
cient  where  the  paragraph  is  long  and 
contains  some  propositions  which  are 
correct.  Eheiner  v.  Stillwater  St.  Ey.  & 
Trans.  Co.,  31  Minn.  193,  17  N.  W.  2.79. 

[b]  But  where  the  paragraph  con- 
tains but  a  single  proposition  the  rule 
has  no  application,  assuming  that  it 
would  apply  in  any  event  to  a  criminal 
case.  Edgington  v.  United  States,  164 
U.  S.  361,  17  Sup.  Ct.  72,  41  L.  ed.  467. 
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eeptor  to  take  advantage  of  a  mistake  or  error  in  some  single  or 
minor  proposition  therein."    The  rule  that  a  general  exception  is  not 
sufficient  applies  even  where  the  court  seeks  to  give  an  exception  to' 
a  party.'^ 

Beasons  and  Grrounds  of  Objection. —  In  some  jurisdictions  the  except- 
ing party  must  specifically  point  out  the  grounds  of  his  objection/^ 


71.  Norfolk  &  W.  E.  Co.  v.  Earnest, 
229  V.  S.  114,  33  Sup.  Ot.  654,  57  L. 
ed.  1096,  following  McDermott  v.  Se- 
vere, 202  U.  S.  600,  26  Sup.  Ct.  709,  50 
L.  ed.  1162;  Baltimore  &  Potomac  Bail- 
road  Co.  V.  Mackey,  157  U.  S.  72,  15 
Sup.  Cft.  491,  39  L.  ed.  624. 

[a]  An  instruction  not  strictly  cor- 
rect in  a  slander  suit  because  failing 
to  limit  the  jury  to  finding  that  the 
exact  words  alleged  where  in  fact 
spoken,  should  be  made  the  subject  of 
a  specific  objection.  Otherwise  it  may 
be  assumed  that  the  jury  understood  it 
to  refer  to  the  particular  words  proved 
by  plaintiff.  Townsley  V.  Yentsch,  98 
Ark.  812,  135  S.  W.  882. 

[b]  So  in  Fulton  v.  Fletcher,  12 
App.  Cas.  (D.  C.)  1,  the  court  said  that 
the  practice  of  noting  in  a  general  bill 
of  exceptions  that  certain  parts  of  the 
general  charge  included  within  brack- 
ets have  been  excepted  to  was  a  ' '  loose 
practice"  and  "we  will  not  extend  the 
indulgence  to  matters  of  form  or  of 
minor  consequence." 

72.  The  court  said:  "I  understand 
counsel  to  except  to  my  failure  to 
charge  all  the  requests  not  charged,  and 
to  all  modifications  of  requests."  This 
does  not  present  any  question  nor  re- 
lieve the  party  from  the  necessity  of 
clearly  pointing  out  the  particulars  in 
which  the  charge  or  ruling  is  excepted 
to.  Henderon  v.  Bartlett,  32  App.  Div. 
435,  53  N.  Y.  Supp.  149. 

73.  See  the  following:  U.  S.— La- 
fayette Bridge  Co.  v.  Olsen,  108  Fed. 
335,  47  C.  C.  A.  367.  Ala.— Birmingham 
R.,  L.  &  P.  Co.  V.  Simpson,  177  Ala.  475, 
59  So.  213;  Speakman  v.  Vest,  166  Ala. 
235,  51  So.  980.  Aik.— Chunn  v.  Ins. 
Co.,  172  S.  W.  837;  Josephs  v.  Briant, 
172  S.  W.  1002;  Faneher  v.  Kenner,  110 
Ark.  117,  161  S.  W.  166;  St.  Louis,  etc. 
E.  Co.  V.  Williams,  105  Ark.  331,  151  S. 
W.  243;  Missouri,  etc.  Ey.  Co.  v.  Dun- 
can, 104  Ark.  409,  148  S.  W.  647;  Tay- 
lor V.  Evans,  102  Ark.  640,  145  S.  W. 
564;  Fox  v.  Spears,  78  Ark.  71,  93  S. 
W.  560;  St.  Louis,' etc.  E.  Co.  v.  Bowen, 
73  Ark.  594,  84  S.  W.  788;  Mt.  Nebo 
Anthracite   Coal  Co.  v.  Williamson,   73 
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Ark.  530,  84  S.  W.  779;  St.  Louis,  etc. 
Ey.  Co.  V.  Barnett,  65  Ark.  255,  45  S.  W. 
550.  Colo.— Portland  Gold  Min.  Co.  v. 
O'Hara,  45  Colo.  416,  101  Pac.  773; 
Austin  V.  Austin,  42  Colo.  130,  94  Pac. 
309.  D.  C— W.  T.  Walker  Furniture 
Co.  V.  Dyson,  32  App.  Cas.  90,  19  L.  E. 
A.  (N.  S.)  606.  m.— Sample  v.  Chicago 
etc.  E.  Co.,  233  111.  564,  84  N.  E.  643; 
Franklin  Park  v.  Franklin,  231  111.  380, 
83  N.  E.  214;  Gamble-Eobinson  Commn. 
Co.  V.  Oregon  Short  Line  E.  Co.,  174  111. 
App.  375,  Ind.— City  of  Aurora  v.  Cobb, 
21  Ind.  492.  3Md.— Gambrill  v.  Schooley, 
89  Md.  546,  43  Atl.  918.  Mass.— McKee 
V.  Tourtellotte,  167  Mass.  69,  44  N.  E. 
1071,  48  L.  E.  A.  542;  Hopcraft  v.  Kit- 
tredge,  162  Mass.  1,  37  N.  E.  768.  Mich. 
Keystone  Lumb.,  etc.  Co.  v.  Dole,  43 
Mich.  370,  5  N.  W.  412.  Minn.— Stuhr 
V.  Wright  County  Tel.  Co.,  119  Minn. 
508,  138  N.  W.  693;  Zimmerman  «. 
Burchard-Hulburt  Inv.  Co.,  Ill  Minn. 
17,  126  N.  W.  282;  Steinbauer  v.  Stone, 
85  Minn.  274,  88  N.  W.  754.  Neb. 
Hurlbut  V.  Proctor,  88  Neb.  491,  129 
N.  W.  995;  Ulrich  v.  McConaughey,  69 
Neb.  773,  96  N.  W.  645;  Elliott  v.  Car- 
ter White  Lead  Co.,  53  Neb.  458,  73 
N.  W.  948.  Nev.— Tonopah  L,br.  Co.  v. 
Eiley,  30  Nev.  312,  95  Pac.  1001.  N.  M. 
Childers  v.  So.  Pac.  Co.,  149'  Pac.  307; 
Colbert  v.  Journal  Pub.  Co.,  19  N.  M. 
156,  142  Pac.  146.  N.  Y.— Mattice  v. 
Wilcox,  147  N.  Y.  624,  42  N.  B.  270. 
But  see  Eequa  v.  Holmes,  16  N.  Y.  193; 
Davenport  v.  Prentice,  126  App.  Div. 
451,  110  N.  Y.  Supp.  1056.  Ohio.— Ser- 
viss  V.  Stockstill,  30  Ohio  St.  418.  Wis. 
Brunette  ».  Gagen,  106  Wis.  618,  82  N. 
W.   564. 

[a]  An  exception  to  an  instruction 
"on  the  ground  that  the 'same  was  con- 
trary to  law"  was  held  too  general  in 
W.  T.  Walker  Furniture  Co.  v.  Dyson, 
32  App.  Cas.  (D.  C.)  90,  19  L.  E.  A. 
(N.  S.)  606,  wherein  the  court  said: 
"He  should  have  stated  the  specific 
grounds  for  his  exceptions,  and  there- 
by given  the  trial  court  an  opportun- 
ity to  pass  upon  them.  If  parties  arc 
to  be  permitted  to  avail  themselves  of 
such    general    exceptions,    it    is    appar- 
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though  in  others  this  does  not  seem  to  be  necessary  in  all  cases/*  and 
it  has  been  said  that  reasons,  which  are  merely  in  the  nature  of  argu- 
ments, need  not  be  stated."  Where  an  instruction  is  objected  to  on 
one  ground  the  appellate  court  will  not  consider  another  ground 
of  objection."' 

b.     Bule  Is  One  of  Practice  Only.  —  This  rule  against  general  ex- 
ceptions is  a  rule  of  practice  which  must  be  applied  practically,  with 


ent  that  a  reversal  of  a  case  may  be 
asked  on  grounds  not  suggested  to  or 
considered  by  the  trial  court." 

[b]  In  Montana,  the  statute  te- 
quires  that  the  particular  ground  on 
■which  an  instruction  is  objected  or  ex- 
cepted to  shall  be  stated.  Kev.  Codes, 
1907,  §6746.  Compare  Woods  v.  Berry, 
7  Mont.  195,  14  Pac.  758,  prior  to  stat- 
ute. 

[c]  In  Texas  the  statute  requires 
written  objections  to  the  Instructions 
before  they  are  given.  Brown  v.  State 
(Tex.  Crim.),  166  S.  W.  508;  E.  Co.  v. 
Gant  (Tex.  Civ.  App.),  175  S.  W.  745; 
Eldridge  v.  E.  Co.  (Tex.  Civ.  App.),  169 
S.  W.  375.  See  also  Bain  v.  State  (Tex. 
Crim.),  166  S.  W.  505;  Hagelstein  v. 
Blaschke  (Tex.  Civ.  App.),  149  S.  W. 
718;  Stone  v.  Stitt,  56  Tex.  Civ.  App. 
465,  121  S.  W.  187. 

74.  Colo.— Denver  &  E.  G.  R.  Co.  v. 
Young,  30  Colo.  349,  70  Pac.  688;  Brad- 
bury V.  Alden,  13  Colo.  App.  208,  57 
Pac.  490.  Ky. — ^Williams  v.  Com.,  80 
Kv.  313.  Ore. — Nickum  v.  Gaston,  24 
Ore.  380,  33  Pac.  671,  35  Pac.  31.  Ulah. 
Farnsworth  V.  Union  Pac.  Coal  Co.,  32 
Utah  112,  89  Pac.  74.  Wash.— Sexton  v. 
School  District  No.  34,  9  Wash.  5,  36 
Pac.   1052. 

[a]  Not  unless  the  trial  court  re- 
quires the  grounds  of  objection  to  be 
stated.  Smith  v.  Atlantic  City  E.  Co., 
74  N.  J.  L.  452,  65  Atl.  1000;  Jansen  v. 
Goerke  Co.,  74  N.  J.  L.  270,  65  Atl.  856; 
Van  Blarcom  v.  Central  E.  Co.,  73  N. 
J.  L.  540,  64  Atl.  111.  But  see  Gannon 
V.  Brady  Brass  Co.,  82  N.  J.  L.  411,  81 
Atl.  727,  Ann.  Cas.  19130,  1308. 

fb]  A  rule  that  the  party  excepting 
shall  "state  distinctly  the  several  mat- 
ters of  law  in  tha  charge  to  which  he 
excepts"  does  not  require  the  except- 
ing party  to  state  the  grounds  of  ex- 
ppBtion  Columbus  Const.  Co.  v.  Crane 
Co ,  101  Fed.  55,  41  C.  C.  A.  189. 

[c]  In  Iowa,  under  Code,  §3709, 
when  an  exception  is  taken  to  an  in- 
struction   after    verdict   by    filing    the 


same  within  three  days,  or  by  including 
the  same  in  the  motion  for  a  new  trial 
the  "ground  of  objection"  must  be 
stated.  See  Hardenburg  &  Co.  v.  Eob- 
erts,  146  Iowa  696  125  N.  W.  818;  Ty- 
ler V.  Bowen,  124  Iowa  452,  100  N.  W.  , 
505;  Lndwig  v.  Blackshere,  102  Iowa 
366,  71  N.  W.  356;  Byford  v.  Girton,  90 
Iowa  661,  57  N.  W.  588;  Parsons  v. 
Parsons,  68  Iowa  754,  21  N.  W.  570/ 
Benson  v.  Lundy,  52  lowft  265,  3  N.  W. 
149;  Miller  V.  Gardner,  49  Iowa  234  > 
Price  V.  B.  C.  E.  &  M.  B.  Co.,  42  Iowa 
16. 

[a]  But  the  grounds  of  objection 
need  not  be  specified  when  exception  is 
taken  at  the  time  the  instruction  is 
given.  White  v.  Elgin  Creamery  Co., 
108  Iowa  522,  79  N.  W.  283;  Hawes  i;.. 
Burlington,  etc.  Co.,  o4  Iowa  315,  20 
N.  W.  717;  Williams  «.  Barrett,  52  Iowa 
63^7,  3  N.  W.  690;  Price  v.  B.  O.  B.  &  M. 
E.  Co.,  42  Iowa  16. 

75.  Denver  &  E.  G.  E.  Co.  v.  Young, 
30  Colo.  349,  70  Pac.  688;  Farnsworth 
V.  Union  Pac.  Coal  Co.,  32  Utah  112,  89 
Pac.  74.  See  also  Shea  v.  Potrero,  etc. 
E.  Co.,  44  Cal.  414;  MeCreery  v.  Ever- 
ding,  44  Cal.  246. 

76.  Ala. — Speakman  v.  Vest,  166  Ala. 
235,'  51  So.  980.  Ark.^St.  Louis,  etc. 
E.  Co.  V.  Williams,  105  Ark.  331,  151  S. 
W.  243;  Missouri,  etc.,  E.  Co.  V.  Dun- 
can, 104  Ark.  409  148  S.  W.  647.  Minn. 
Zimmerman  v.  Burchard-Hulburt  Inv. 
Co.,  Ill  Minn.  17,  126  N.  W.  282.  Mo. 
Kelly  V.  Boss,  165  Mo.  App.  475,  148 
S.  W.  1000.  Mont.— Kelly  ^.  Butte,  44 
Mont.  115,  119  Pac.  171  (by  statute); 
Frederick  v.  Hale,  42  Mont.  153,  112 
Pac.  70;  Lehane  v.  Butte  Elec.  E.  Co., 
37  Mont.  564,  97  Pac.  1038.  N.  M.— Col- 
bert V.  Journal  Pub.  Co.,  19  N.  M.  156, 
142  Pac.  146.  N.  Y.— Childs  v.  Com- 
stock,  69  App.  Div.  160,  74  N.  Y.  Supp. 
643.  Vt. — Cramton  v.  Chapman,  85  Vt. 
74,  81  Atl.  231.  Wis.— 'Corcoran  v.  Har- 
ran,  55  Wis.  120,  12  N.  W.  468. 

[a]  An  exception  to  the  substance 
of  an  instruction  does  not  require  a  re- 
view of  the  method  of  giving  the  in- 
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a  view  to  facilitating  rather  than  impeding  review.^^  That  is,  while 
the  of8.ce  of  objections  to  instructions  is  to  give  the  court  an  oppor- 
tunity to  avoid  error,  the  practice  should  not  be  used  as  a  technical 
device  to  prevent  the  review  of  substantial  errors/*  and  there  may  be 
cases  where  it  is  properly  relaxed  by  the  judge,  for  whose  protection 
it  was  mainly  enacted.'®  It  has  been  held,  however,  that  the  trial 
court  cannot  by  rule  of  court  abrogate  the  general  rule  requiring 
specific  exceptions.*" 

e.  Distinction  Where  Court  Prepares  or  Gives  On  Own  Motion. 
In  some  jurisdictions  a  general  exception  is  sufficient  as  to  the  in- 
structions given  at  the  request  of  the  parties,  but  as  to  those  given 
,by  the  court  of  its  own  motion,  the  exception  must  be  specific.*^  Or  an 
exception  may  be  sufficient  to  raise  the  question  as  to  whether  requests 
were  properly  refused,  and  still  not  raise  the  question  as  to  error  in 
the  charge  as  given.*^     - 

d.     What    Constitutes    Compliance    With    Bule. — (I.)  Genierally. 
Exceptions  have  frequently  been  condemned  because  of  a  failure  to 
point  out  exactly  what  was  complained  of  .*^    The  general  rule  is  that 


struction.     Franklin  Park  v.  Franklin, 
231  111.  380,  83  N.  E.  214. 

77.  TJ.  S. — Winfrey  v.  Missouri,  K. 
&  T.  E.  Co.,  194  Fed.  808,  114  O.  C.  A. 
218.  Okla.— Star  v.  State,  9  Okla.  Crim. 
210,  131  Pac.  542,  on  a  mere  general 
exception  the  errors  "will  be  waived 
unless  they  are  fundamental."  Pa. 
Collins  V.  Leafey,  124  Pa.  203,  16  Atl. 
765.  Utah. — Lindsay  Land  &  L.  Co.  v. 
Smart  Land  &  L.  Co.,  43  TJtah  554,  137 
Pac.  837. 

78.  De  Ford  v.  Johnson,  152  Mo. 
App.  209,   133  S.  W.  393. 

79.  So  it  was  proper  for  the  court  to 
allow  a  general  exception  where  proper 
exceptions  were  formally  taken,  and  re- 
duced to  writing  but  the  paper  had 
been  mislaid.  Collins  V.  Leafey,  124  Pa. 
203,  16  Atl.  765.  See  also  Mosgrove  v. 
Golden,  101  Pa.  605,  where  it  is  said 
to  be  the  practice  in  some  districts  to 
seal  a  bill  of  exceptions  to  the  whole 
charge  "for  the  judges  are  generally 
willing  to  aid  counsel  in  their  efforts 
to  have  a  review  of  any  supposed  er- 
ror. And  if  they  were  not  counsel 
would  soon  avail  the  statute,  and  bring 
the  whole  charge  into  the  record  in 
every  case  to  the  end  that  it  may  be 
reviewed  without  exception  being  noted 
or  sealed." 

80.  Eldred  v.  The  Oconto  Co.,  33 
Wis.  133,  on  the  ground  that  the  rule 
is  mainly  for  the  protection  of  the  pre- 
vailing party  to  the  end  that  his  judg- 
ment shall  not  be  reversed  for  inadver- 

Voi.  xin 


tent  errors  which  might  have  been  cor- 
rected if  specifically  pointed  out. 

81.  Williams  v.  Casebeer,  126  Cal. 
77,  58  Pac.  380;  Cavallera  v.  Texas  & 
P.  By.  Co.,  110  Cal.  348,  42  Pac.  918, 
52  Am.  St.  Eep.  94;  Miller  v.  Fireman's 
Fund  Ins.  Co.,  6  Cal.  App.  395,  92  Pac. 
332. 

82.  "The  court  declined  to  give 
such  requests  or  any  of  them  or  to  so 
rule  except  as  set  forth  in  the  charge 
to  the  jury  hereto  annexed,  to  all  of 
which  rulings  and  refusals  to  rule,  as 
requested,  and  to  all  rulings  inconsist- 
ent with  said  requests  the  defendant 
excepted  (and)  now  excepts"  was  held 
in  Payne  v.  Springfield  St.  Ey.  Co.,  203 
Mass.  425,  89  N.  E.  536,  to  bring  be- 
fore the  reviewing  court  only  the  ques- 
tions as  to  whether  the  court  was  wrong 
in  refusing  to  give  the  i^ulings  asked 
for  and  whether  the  error  made  in  the 
charge  is  covered  by  any  of  these  'rul- 
ings. 

[a]  Where  defendant  asked  for  an 
instruction  that  upon  the  evidence 
plaintiff  was  not  entitled  to  recover  and 
the  instruction  was  refused  and  defend- 
ant "excepted  to  the  ruling  and  in- 
structions of  the  court  so  far  as  not  in 
accordance  with  the  instruction  asked," 
the  supreme  court  held  that:  "This 
gives  tp  the  defendant  the  right  to  ob- 
ject to  all  the  instructions  given  upon 
this  point."  Stubbs  v.  Johnson,  127 
Mass.  219. 

83.  "To  the  giving  of  which  the  de- 
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an  exception  is  sufficiently  specific  which  calls  the  court's  attention 
clearly  to  the  alleged  error.**    To  merely  state  in  general  terms  that 


fendants  and  each  of  them  at  the  time 
object  and  except"  is  an.  exception  in 
gross  and  too  general.  Fairbanks  v. 
Warrum,  56  Ind.  App.  337,  104  N.  E. 
988,  1141. 

[a]  "The  exception  to  the  'charge 
as  given'  has  been  uniformly  and  re- 
peatedly held,  indeed  in  more  than  50 
decisions  of  this  court,  to  be  invalid." 
State  V.  Melton,  120  N.  C.  591,  26  S. 
E.  933.  See  also  State  v.  Moore,  120 
N.  0.  570,  26  S.  B.  697;  State  v.  Parker, 
106  N.  C.  711,  11  S.  E.  517;  McKinnon 
V.  Morrison,  104  N.  C.  354,  10  S.  E.  513. 

[b]  Merely  stating  that  an  instruc- 
tion is  "calculated  to  do  their  clients 
an  injury"  is  insufficient.  State  v. 
Tibbs,  48  La.  Ann.  1278,  20  So.  735. 

[c]  An  exception  to  the  entire 
charge  that  it  is  "on  some  material 
points  contrary  to  law  and  failed  to 
charge  the  law  applicable  to  the  facts, 
and  was  calculated  to  mislead  the  jury" 
is  too  vagiie  and  general.  Wood  v. 
State,  68  Ga.  296. 

[d]  Excepting  to  the  charge  as  a 
whole  on  the  ground  that  it  is  mis- 
leading, does  not  present  the  issues  in 
a.  clear  and  lucid  manner,  omits  refer- 
ence to  some  issues  and  magnifies  the 
contentions  of  one  party,  is  too  general 
to  present  anything  for  review.  Hill  v. 
Harris,  11  Ga.  App.  358,  75  S.  E.  518. 

[e]  A  mere  "two  line  statement 
without  specification  or  authority," 
that  plaintiff's  instructions  "were  on 
the  wrong  theory"  and  "  defendant's 
should  have  been  given"  is  too  gen- 
eral. Ilgenfritz  v.  Missouri  Pac.  B. 
■Co.,  169  Mo.  App.  652,  155  S.  W.  854. 

[f]  To  object  to  an  entire  charge  on 
the  ground  that  it  was  argumentative 
without  any  further  specification  is  too 
general.  Guertin  'V.  Hudson,  71  N.  H. 
505,  53  Atl.  736. 

[g]  "The  court  erred  in  its  change 
to  the  jury,  which  fact  will  be  more 
fully  stated  by  the  amendment  here- 
after to  be  filed,"  is  too  general  where 
the  amendment  in  no  particular  criti- 
cises the  court.  Hearne  v.  State,  43 
Tex.  Orim.  435,  66  S.  W.  773. 

[h]  General  and  Special  Exception 
Joined. — "I  desire  to  except  to  every 
one  of  the  instructions  given,  and  es- 
pecially to  the  instruction  finding  the 
intent  necessary  to  be  proved  in  this 


case."  This  "may  possibly  be  suffi- 
cient as  to  the  one  instruction  relating 
to  intent,  but  is  not  so  as  to  any  other 
instruction,  and  none  other  will  be  con- 
sidered." Dillulo  V.  People,  56  Colo. 
339,  138  Pac.  33. 

[i]  Distinction  Between  Law  and 
Facts.— In  State  v.  "Weston,  107  La.  45, 
31  So.  383,  the  supreme  court  calls  at- 
tention to  the  necessity  of  greater  par- 
ticularity when  the  objection  is  based 
partly  on  facts,  from  that  when  the  ob- 
jection is  founded  purely  on  law.  The 
judge  is  presumed  to  know  the  law  and 
merely  pointing  out  the  particular  por- 
tion of  the  charge  objected  to,  fairly 
challenges  its  correctness.  But  the 
same  presumption  does  not  apply  as  to 
the  facts  and  the  grounds  of  complaint 
should  be  distinctly  pointed  out. 

[j]  Distinction  Between  Oral  and 
Written  Charge. — In  Lichty  v.  Tannatt, 
11  Wash.  37,  39  Pac.  260,  the  court  says 
in  effect  that,  though  more  liberality 
is  allowed  as  to  exceptions  to  oral 
charges  than  when  they  are  in  writing, 
"it  cannot,  however,  be  extended  fur- 
ther than  a  review  of  the  instructions 
which  were  especially  mentioned  or  ex- 
cepted to,  as  that  part  of  the  excep- 
tion which  provides  for  an  exception  to 
the  whole  thereof,  or  to  the  entire 
charge,  amounts  to  no  exception  at  all." 

84.  V.  S.— What  Cheer  Coal  Co.  v. 
Johnson,  56  Eed.  810,  6  C.  C.  A.  148; 
Boston  &  M.  E.  Co.  v.  Miller,  203  Fed. 
968.  Cal. — Rogers  v.  Mahoney,  62  Cal. 
611.  Md. — Davidson  Chemical  Co.  v. 
Andrew  Miller  Co.,  122  Md.  134,  89  Atl. 
401.  N.  Y. — People  v.  Livingston,  79 
N.  Y.  279;  McGinley  v.  United  States 
Life  Ins.  Co.,  77  N.  Y.  495. 

[a]  So  in  Stalleto  v.  Plumley,  86  Vt. 
444,  85  Atl.  975;  an  exception  was  held 
sufficient  though  the  language  while 
"inapt  and  somewhat  obscure  we  think 
it  clear  enough  4;o  give  the  court  to 
understand"  just  what  was  excepted  to. 

[b]  So  if  it  appear  both  the  court 
and  the  parties  clearly  understood  the 
criticism,  the  reviewing  court  will  con- 
sider it  though  the  objection  was  stated 
crudely.  De  Ford  v.  Johnson,  152  Mo. 
App.  209,  133  S.  W.  393. 

[e]  In  Wellington  v.  Cambridge,  214 
Mass.  35,  100  N.  E.  1096,  it  was  held 
that  it  sufSciently  appeared  that  an  ex- 
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the  instructions  are  contrary  to  law  ig  not  sufficient.^"  But  the  ex- 
ception must  be  to  a  particular,  exactly  designated  statement  of  the 
judge,*^  and  it  is  not  sufficient  to  merely  point  out  a  portion  of  the 
charge  in  a  general  way,  either  by  the  subject-matter  thereof,*^  or  as 
being  some  particular  portion  of  the  charge,*^  for  the  reviewing  court 
ought  not  to  be  compelled  to  search  through  long  passages  to  find  a 
possible  error.*^  An  exception  to  that  portion  of  the  charge  in  con- 
flict with  the  requests  made  by  the  party  complaining,  is  too  general,^" 
so  is  an  exception  to  that  part  of  the  charge  which  was  given  at  the 


ception  was  taken  to  so  much  of  the 
charge  as  in  substance  adopted  certain 
proposed  rulings  where  the  court  told 
counsel  he  should  give  certain  rulings 
and  counsel  thereupon  stated  he  wished 
his  exception  recorded  to  the  judge's 
"acquiescence"  in  those  rulings. 

85.  An  exception  "oh  the  ground 
that  the  same  was  contrary  to  law,"  is 
too  general.  W.  T.  Walker  Furniture 
Co.  ■».  Dyson,  32  App.  Cas.  (D.  C.)  90, 
19  L.  E.  A.   (N.  S.)    606. 

[a]  Exceptions  to  instructions  "so 
far  as  they  are  inconsistent  with  the 
law"  is  too  general.  Morrison  «.  Holder, 
214  Mass.  366,  101  N.  B.  1067. 

[b]  An  objection  "that  it  was  not 
a  correct  statement  of  the  law  in  refer- 
ence to  the  ffiiatters  dealt  with"  is  too 
general  to  require  any  consideration, 
Eeed  v.  State  (Tex.  Crim),  168  S.  W. 
541. 

[o]  "The  complaint  that  the  verdict- 
is  'contrary  to  the  law'  pojnts  out  no 
error  in  the  charge  of  the  court,  if  er- 
ror there  be."  James  v.  State  (Tex. 
Crim.),  163  S.  W.  61. 

[d]  Condemned,  as  a  "Broadside 
Exception." — "Plaintiff  excepts  to 
each  and  every  instruction  given  by  the 
court  of  its  own  motion,  and  to  each 
and  all  of  the  instructions  given  on  re- 
quest of  the  defendant,  for  the  reason 
that  each  and  all  of  said  instructions 
are  contrary  to  the  law  governing  this 
cause  in  that  same  and  each  and  all 
thereof  are  confusing,  misleading  and 
upon  the  weight  of  the  testimony," 
amounts  to  nothing  more  than  a  general 
exception  to  the  whole  charge.  James 
V.  Hood,  19  N".  M.  234,  142  Pac.   162. 

[e]  Condemned  as  a  "Drag  Net." 
An  exception  "to  that  part  of  your 
honor's  charge  in  every  particular 
which  instructs  the  jury  on  any  prin- 
ciple of  law  involved  in  this  case,  on 
the  ground  that  such  an  instruction  is 
an  error  in  law"  is  characterized  aa  a 
"drag  net"  in  Ealph  v.  Taylor,  33  E. 

Vol.  XIII 


I.  503,  82  Atl.  279,  following  Newton  v. 
Weaver,  13  E.  I.  616. 

86.  Phoenix  Assur.  Co.  v.  Lueker,  77 
Fed.  243,  23  C.  C.  A.  139. 

[a]  Exceptions  should  be  "made  up 
of  concise  paragraphs,  pointing  out, 
specifically,  particular  detailed  portions 
of  the  instructions,  each  covering  a 
single  matter."  Robertson  v.  Dow,  155 
Wis.  605,  145  N.'  W.  652. 

87.  Gannon  v.  Brady  Brass  Co.,  82  N. 
J,  L.  411,  81  Atl.  727,  Ann.  Cas.  19130, 
1308. 

[a]  "There  is  no  practice  allowing 
an  exception  by  description  of  a  sub- 
ject treated  by  the  court  in  an  oral 
charge  to  the  jury."  Birmingham  Ey., 
L.  &  P.  Co.  V.  Friedman,  187  Ala.  562, 
65  So.  939.  See  also  Gossett  v.  Morrow, 
187  Ala.  387_,  65  So.  826. 

[b]  "It  is  not  suflScient  for  counsel 
to  state  that  they  except  to  the  charge  ' 
of  the  court  on  the  subject  of  receiv- 
ing stolen  property.  They  must  point 
out  wherein  the  charge  was  defective." 
Harless  v.  United  States,  1  Ind.  Ter. 
447,  45  S.  W.  133. 

88.  Merely  excepting  to  "latter  por- 
tion of  said  charge,"  and  "to  so  much 
of  the  charge  as  commences  with  the 
words  'but  if  the  jury  believe,'  on  the 
fourth  line  from  the  bottom  of  the  pre- 
ceding page,"  is  too  indefinite.  Stroud 
V.  State,  55  Ala.  77. 

[a]  An  exception  is  too  general 
which  reads  "to  that  portion  of  the 
cpurt's  charge  which  followed  the  re- 
quests to  charge  made  by  the  plaintiff's 
counsel  and  to  each  part  thereof." 
Ebenreiter  v.  Dahlman,  19  Misc.  9,  42 
N.  Y.  Supp.  867. 

89.  Hicks  V.  United  States,  150  U. 
S.  442,  14  Sup.  Ct.  144,  37  L.  ed.  1137. 

90.  Beaver  v.  Taylor,  93  U.  S.  46,  23 
L.  ed.  797. 

[a]  So  in  Eequa  v.  Eochester,  45  N. 
Y.  129,  6  Am.  Eep.  52,  an  exception  was 
too  general  which  read  "so  far  aa  the 
judge  had  not  charged  as  requested." 
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other  party's  request.'^  By  the  great  weight  of  authority  an  exception 
is  general,  and  not  specific,  which  merely  attempts  to  except  "to  each 
and  every  part"  of  the  instructions  given,^^  but  the  local  practice  and 


[b]  "So  far  as  it  differed  from  the 
above  Requests,"  is  too  general.  Cham- 
berlain V.  Pratt,  33  N.  Y.  47. 

[e]  "To  every  part  of  the  charge 
■which  is  inconsistent  with  such  re- 
quests" is  too  general.  Ayrault  v.  Pa- 
cific Bank,  47  N.  Y.  570,  7  Am,  Eep. 
489.  ^ 

91.  An  exception  "for  misdirection 
in  charging  the  jury  as  requested  by 
plaintiffs,  which  charge  is  recited 
above"  is  too  general,  where  the  re- 
cited charge  contained  numerous  dis- 
tinct propositions.  Shober  v.  Wheeler, 
113  N,  C.  370,  18  S.  E.  828. 

[a]  "We  except  to  the  Instructions 
asked  for  and  allowed  by  the  court  on 
the  part  of  the  plaintiff"  was  held  too 
general  where  several  instructions  were 
given  and  some  were  proper.  Bernstein 
v.  Downs,  112  Cal.  197,  44  Pac.  557. 

92.  "To  that  portion  of  the  charge 
as  a  whole  and  to  each  sentence  there- 
of separately  and  severally."  This  is 
a  general  exception  to  the  whole  charge 
and  was  insufficient  where  the  charge 
embodied  propositions  of  unquestion- 
able correctness.  HaU  V.  State,  11  Ala. 
App.  95,  65  So.  427. 

[a]  "To  each  and  every  section, 
and  each  and  every  paragraph  of  said 
charge  as  given"  is  too  general  and 
would  be  available  only  if  the  whole 
charge  was  erroneous.  Syndicate  Insur- 
ance Oo.  V.  Catchings,  104  Ala.  176,  16 
So.  46. 

[b]  "To  which  instructions  and  each 
and  all  thereof  and  to  each  and  every 
paragraph  thereof,  the  defendants  then 
and  there  duly  excepted"  is  too  gener- 
al. Such  "has  been  repeatedly  con- 
demned." Miller  v.  People,  23  Colo, 
95,  46  Pae.  Ill,  citing  many  Colorado 
cases.  See  also  Kansas  Pac.  By.  Co.  v. 
Ward,  4  Colo.  30,  where  "To  the  giv- 
ing of  which  instructions  and  to  each 
and  every  of  them"  is  condemned. 

[c]  "To  the  giving  of  each  and 
every  one  of  said  instructions  the  plain- 
tiff duly  excepted — excepted  as  speci- 
fically as  if  the  same  were  numbered 
and  separately  designated — and  asked 
that  his  exceptions  be  made  of  record 
which  is  accordingly  done"  is  said  in 
Kennedy  v.  Palde,  4  Dak.  319,  29  N".  W. 
66V,  to  be  "no  exception  at  all." 


_  [d]  A  single  exception  is  not  suffi- 
cient although  it  is  "to  each  line,  part, 
sentence  and  paragraph."  Edgell  v. 
Trancis,  86  Mich.  232,  48  N.  W.  1095, 
quoting  with  approval  Danielson  v. 
Dyckman,  26  Mich.  169. 

[e]  "And  to  the  giving  of  each  and 
every  one  of  the  same"  is  too  general. 
Steffenson  v.  Chicago,  etc.  Ey.  Co.,  51 
Minn.  531,  53  N.  W.  800.  See  also  Pos- 
ter V.  Berkey,  8  Minn.  351,  where  the 
court  condemns  the  use  of  "to  each 
and  every  part  and  portion  of  the  in- 
struction and  charges." 

[f]  "To  each  and  every"  of  16  in- 
structions was  too  general.  Woods  v. 
Berry,  7  Mont.  195,  14  Pac.  758. 

[g]  An  exception  to  "each  and  ev- 
ery part"  of  a  given  charge  is. too  gen- 
eral where  some  propositions  weregood. 
Walsh  V.  Kelly,  40  N.  Y.  556;  Dows  v. 
Bush,  28  Barb.  (N.'  Y.)  157. 

[hj  "And  the  defendants  duly  ex- 
cepted to  each  and  every  part  of  the 
foregoing  instructions  at  the  time  they 
vere  by  the  court  given  to  the  jury" 
is  not  sufficient  to  preserve  any  ques- 
tion for  review.  Comeau  v.  Hurley,  24 
S.  D.  275,  123  N.  W.  715. 

[i]  "We  except  to  each  of  the  in- 
structions given  by  the  court  to  the 
jury,  respectively"  is  too  general  to 
require  a  review.  Banbury  v.  Sherin,  4 
S.  D.  88,  55  N.  W.  723. 

[j]  "To  each  paragraph  of  the 
charge  of  the  court"  is  too  general.  So 
is  "to  each  and  every  part  of  the 
charge."  Scoville  v.  Salt  Lake  City, 
11  TTtah  60,  39  Pac.  481. 

[k]  "To  each  and  every  statement 
and  allegation  in  said  charge"  is  too 
general.  Maling  v.  Crummey,  5  Wash. 
222,  31  Pac.  600. 

[1]  "To  each  and  every  portion  of 
the  charge  as  given"  ia  too  general 
where  "many  paragraphs,  if  not  the 
whole  charge,"  are  beyond  the  reach 
of  legitimate  criticism.  Hayes  v.  State, 
112  Wis.  304,  87  N.  W.  1076. 

[m]  "To  which  said  charge,  and  to 
each  and  every  part  thereof,  the  de- 
fendant then  and  there  duly  excepted," 
is  too  general  where  charge  contains 
unobjectionable  paragraphs.  Luedtke  v. 
Jeffrey,  89  Wis.  136,  61  N.  W.  292.  See 
also  Dean  v.  Chicago  &  N.  W.  Ey.  Co., 
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statutes  sometimes  permit  such  exceptions.^^  And  where  the  intention 
of  the  exceptor  was  clearly  to  except  to  each  separate  proposition 
separately  a  single  exception  directed  to  all  the  propositions  has  been 
held  sufficient.'* 

(II.)  May  Set  Out  Court's  Iianguage  or  Its  Substance.  — It  is  sufficient 
to  set  out  the  particular  language  of  the  court  which  is  complained 
of,°"  but  it  is  not  necessary  to  segregate  the  judge's  remarks,  and  ex- 


43  Wis.  305;  Yates  «.  Bachley,  33  Wis. 
185;  Eldred  v.  The  Oconto  Co.,  33  Wis. 
133;  Hamlin  v.  Height,  32  Wis.  287. 

93.  111.— In  Daly  v.  Condit,  188  111. 
234,  58  N.  E.  900,  it  was  held  "too  nar- 
row a  construction  of  section  53  of 
our  practice  act"  to  treat  as  general 
exceptions  to  the  rulings  of  the  court 
making  them  of  no  avail  if  any  ruling 
was  correct,  exceptions  to  "each  and 
all  of  said  instructions"  and  "refusing 
to  give  the  same  and  each  of  them." 
The  exceptions  are,  in  effect,  to  each  of 
the  instructions  so  given  or  refused. 

[a]  Iowa. — "To  the  giving  of  each 
and  every  of  said  instructions,  the 
plaintiff  at  the  time  duly  excepted"  is 
sufficient  under  Code  1873,  §2787.  Ellis 
V.  Leonard,  107  Iowa  487,  78  N.  W.  246; 
See  also  Parsons  v.  Parsons,  66  Iowa 
754,  21  N.  W.  570. 

[b]  Kansas — "Whereupon  the  said 
plaintiff  duly  excepts  to  said  charge, 
and  to  each  and  every  part  thereof" 
was  held  to  be  not  general  in  Lone  ». 
Adams,  51  Kan.  692,  33  Pac.  599,  fol- 
lowing Eailroad  Co.  v.  Eetford,  18  Kan. 
245,  and  Kansas  Pac.  Ey.  Co.  v.  Nich- 
ols, 9  Kan.  235. 

[c]  Oklahoma. — ^In  Baumle  v.  Verde, 
33  Okla.  243,  124  Pac.  1083,  Ann.  Cas. 
1914B,  317,  41  L.  E.  A.  (N.  S.)  840,  an 
exception  "to  each  instruction"  was 
held  sufficient  when  made  at  the  close  of 
an  oral  charge.  See  also  Dunham  v.  Hol- 
loway,  3  Okla.  244,  41  Pac.  140,  af- 
firmed, 170  U.  S.  615,  18  Sup.  Ct.  784, 
42  L.  ed.  1165. 

[d]  Distinction  Between  Exception 
to  Requested  Instruction  and  Those 
Given  on  Own  Motion. — (1)  "To  each, 
every,  and  all  of  the  instructions  given 
by  the  court  of  its  own  motion"  is  too 
general.  Cavallaro  v.  Texas  &  P.  Ey. 
Co.,  110  Cal.  348,  42  Pac.  918,  52  Am. 
St.  Eep.  94.  See  also  Williams  v.  Case- 
beer,  126  Cal.  77,  58  Pac.  380;  Miller 
V.  Fireman's  Fund  Ins.  Co.,  6  Cal.  App. 
395,  92  Pac.  332.  (2)  But  "To  all  of 
which  instructions  defendant  duly  ex- 
cepted" is  sufficient  as  to  instructions 
given  at  plaintiff's  request.     Williams 

Vol.  xni 


V.  Casebeer,  126  Cal.  77,  58  Pac.  380. 

94.  Where  several  separate  and  dis- 
tinct requests,  each  containing  but  a 
single  proposition  of  law  are  given  an 
exception  "to  each  and  all  of  the  re- 
quests" is  sufficient.  Van  Doren  v. 
Wright,  65  Minn.  80,  67  N.  W.  668,  68 
N.  W.  22.  See  also  Burchmore  v.  Ant- 
lers Hotel  Co.,  54  Colo.  314,  130  Pae. 
849  (where  a  similar  exception  was  up- 
held, the  court  saying:  "In  the  pres- 
ent case  the  objection  was  made  to  each 
instruction  separately,  and  »ot  as  one 
general  objection  to  all  instructions. 
An  examination  of  the  instructions 
complained  of  makes  it  clear  that 
neither  one  of  them  contains  more  than 
one  proposition  of  law,  and  that  each 
of  them  is  subject  to  the  identical  criti- 
cism"); Kansas  Pac.  Ey.  v.  Ward,  4 
Colo.  30.  And  see  Baumle  v.  Verde,  33 
Okla.  243,  124  Pac.  1083,  Ann.  Cas. 
1914B,  317,  41  L.  E.  A.  (N.  S.)  840, 
where  an  exception  "to  each  instruc- 
tion" was  held  sufficient  when  made 
at  the  close  of  an  oral  charge. 

[a]  "To  the  above  special  instruc- 
tions given  at  the  request  of  the  de- 
fendant" was  held  sufficient  in  Coley 
V.  Statesville,  121  N.  C.  301,  28  S.  E. 
482,  following  Witsell  v.  West  Asheville 
&  S.  S.  Ey.  Co.,  120  N.  C.  557,  27  S.  E. 
125,  where  defendant's  exception  "to 
the  giving  of  the  special  exceptions 
prayed  for  by  plaintiffs,  from  one  to 
fourteen,  and  inclusive"  was  held  not 
to  be  a  "broadside  exception." 

95.  Packard  v.  Bergen  Neck  Ey.  Co., 
54  N.  J.  L.  553,  25  Atl.  506;  Potts  v. 
Clarke,  20  N.  J.  L.  536;  Scott  v.  As- 
toria E.  Co.,  43  Ore.  26,  72  Pae.  594,  99 
Am.  St.  Eep.  710,  62  L.  E.  A.  543. 

[a]  It  was  sufficient  to  except  "to 
that  part  of  the  charge  about  probable 
cause"  reciting  the  first  sentence  em- 
ployed by  the  court  in  treating  of  that 
subject.  Eogers  v.  Mahoney,  62  Cal. 
611. 

[b]  The  exception  may  consist  of  a 
mere  quotation  where  the  charge  sets 
forth  but  one  distinct  proposition  or  the 
exception  is  from  the  very  nature  spe- 
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eept  to  his  very  words.^*  However,  either  the  exact  language  objected 
to,  or  the  substance  thereof,  should  be  set  forth.^^  At  the  same  time 
mere  disjointed  fragments  of  the  charge  may  not  be  sufficient.'* 

(III.)  Reference  to  Instruction  ty  Number.  —  Generally  speaking,  an 
exception  merely  by  reference  to  an  instruction  by  number  is  not 
sufficient,'^  but  the  practice  in  some  jurisdictions  seems  to  permit  it, 
so  far  as  it  is  a  reference  to  an  instruction  which  can  be  objected  to 
as  a  whole.^  Even  where  no  statute  requires  numbering  the  reviewing 
court  may  refuse  to  consider  what  instructions  should  be  given  and 


ciflc  and  definite.  Norris  v.  Clinkscales, 
59  S.  O.  232,  32  S.  E.  821,  distinguisUng 
Davis  V.  Elmore,  40  S.  C.  533,  587,  19 
S.  E.  204. 

96.  What  Cheer  Coal  Co.  v.  John- 
son, 56  Fed.  810,  6  C.  C.  A.  148;  People 
V.  Livingston,  79  N.  Y.  279. 

97.  McGinley  v.  United  States  Life 
Ins.  Co.,  77  N.  T.  495.  4 

[a]  The  exception  should  be  stated 
"in  totidem  verbis,  or  as  near  as  may 
be."  Phoenix  Assur.  Co.  v.  Lucker,  77 
Fed.  243,  23  C.  C.  A.  139. 

[b]  The  court  will  not  consider  an 
exception  which  gives  "neither  the 
words  nor  the  substance  of  the  ruling 
complained  of."  Atkins  v.  Field,  89 
Me.  281,  36  Atl.  375,  56  Am.  St.  Bep. 
424. 

[c]  Must  either  recite  the  language 
or  call  the  court's  attention  "specific- 
ally or  in  substance."  Smith  v.  Atlan- 
tic City  E.  Co.,  74  N.  J.  L.  452,  65  Atl. 
1000. 

[d]  "It  would  have  been  strictly 
more  accurate  to  have  repeated  the 
language  excepted  to,  but  the  exception 
referred  to  the  close  of  the  charge  and 
the  subject."  People  v.  Livingston,  79 
N.  Y.  279. 

[e]  "It  is  ordinarily  necessary  to 
set  forth  the  precise  language  of  the 
charge  that  is  claimed  to  be  erroneous." 
But  reference  to  refusal  by  number  is 
sufficient  because  the  court  can  refuse 
as  a  whole  if  any  bad.  Lindsay  Land 
&  L.  Co.  V.  Smart  Land  &  L.  Co.,  43 
Utah  554,  137  Pac.  837. 

98.  "We  cannot  commend  the  prac- 
tice of  excepting  to  fractions  of  a  sen- 
tence in  a  judge's  charge.  It  is  better 
to  at  least  give  the  entire  sentence." 
Indiana  Fruit  Co.  v.  Sandlin,  125  Ga. 
222,  54  S.  E.  65. 

[a]  Incomplete  Sentence. — The  re- 
viewing court  cannot  consider  en  ex- 
ception where  the  record  only  shows 
part  of  a  sentence  for  there  is  nothing 
to  tell  what  was  the  statement  of  law 


by  the  court.  Cross  v.  State,  147  Ala. 
125,  41   So.   875. 

99.  Ind.— Kelly  v.  John,  13  Ind.  App. 
579,  41  N.  E.  1069.  Mont.— Woods  v. 
Berry,  7  Mont.  195,  14  Pac.  758.  S.  0. 
Hampton  v.  Eay,  52  S.  C.  74,  29  S.  E. 
537.  Utah. — ^Beaman  v.  Martha  Wash- 
ington Miu.  Co.,  23  Utah  139,  63  Pac. 
631;  Scott  V.  Utah  Consol.  M.  &  M.  Co., 
18  Utah  486,  56  Pac.  305.  Wash.— Mc- 
Donough  V.  Great  Northern  Ey.  Co.,  15 
Wash.  244,  46  Pac.  334,  notwithstand- 
ing §4  of  Act,  March  4,  1893,  provides 
that  exceptions  may  be  taken  by  stat- 
ing to  the  court  "that  such  party  ex- 
cepts to  the  same,  specifying  by  num- 
bers of  paragraphs  or  otherwise  the 
parts  of  the  charge  excepted  to." 

[a]  "The  charge  was  given  orally, 
and  apparently  the  division  thereof  into 
separate  paragraphs  in  the  abstract  was 
subsequently  and  arbitrarily  made  by 
counsel  for  the  plaintiff  in  error.  The 
general  objection,  therefore,  made  to 
what  is  now  called  instruction  number 
seven  would  not,  under  our  practice,  be 
good."  Edwards  v.  People,  26  Colo. 
539,  59  Pac.  56. 

1.  In  Hardenburg  v.  Eoberts,  146 
Iowa  696,  125  N.  W.  818,  an  exception 
"that  the  court  erred  in  submitting  in- 
struction No.  5,"  would  have  been 
sufficient  if  taken  when  the  instruction 
was  made. 

[a]  "  And  to  the  giving  by  the  court 
of  said  instructions,  Nos.  two  to  four- 
teen, inclusive,  and  to  the  giving_  of 
each  of  them,  defendant  at  the  time 
excepted"  is  sufficient  under  the  Code. 
Mann  v.  S.  O.  &  P.  E.  Co.,  46  Iowa 
637. 

[b]  In  Aultman  &  Co.  v.  Martin,  49 
Neb.  103,  68  N.  W.  340,  it  was  held  that 
an  assignment  of  error,  "the  court 
erred  in  giving  instructions  2,  3,  5,  6, 
7  and  8,  and  each  of  them  asked  for  by 
plaintiff"  was  sufficient,  overruling 
Brooks  V.  Butcher,  22  Neb.  644,  36  N. 
W.  128  and  Walker  v.  Turner,  27  Neb. 
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what  refused,  where  they  were  presented  en  masse  in  the  record." 
A  mere  reference  to  several  instructions  by  number  is  not  sufficient 
unless  each  of  them  is  faulty.^ 

Exiles  Applied  to  Given  Instructions. — (I.)    Generally.    — A  gen- 


e. 


eral  exception  to  a  given  instruction  saves  no  objection  except  that  it 
does  not  correctly  state  the  law  of  the  case.*  That  is  the  general 
exception  challenges  only  the  correctness  of  the  legal  proposition  which 


103,  42  N.  W.  918.  This  was  followed 
in  Omaha  v.  Eichards,  49  Neb.  244,  68 
N.  W.  528,  where  the  exception  was, 
"to  the  giving  of  instructions  3,  4,  5, 
6,  7,  8  and  9,  contained  in  the  general 
charge  of  the  court,  and  objects  and 
excepts  to  the  giving  of- each  said  in- 
structions," the  supreme  court  holding 
that  "the  same  principle  applies  in  the 
matter  of  exceptions  to  the  giving  and 
refusing  of  instructions." 

[c]  In  Kelly  Atkinson  Const.  Co.  v. 
Munson,  53  Ind.  App.  619,  101  N.  E. 
510,  the  court  said  an  assignment, 
"that  the  court  erred  in  giving  instruc- 
tions numbered  5  and  7"  would  not  be 
considered  because  i't  "was  a  joint  ex- 
ception, and  not  a  separate  exception 
as  to  each. ' ' 

[d]  The  plaintiff  excepts  to  the  giv- 
ing of  instruction  No.  7  as  asked  by  the 
defendants  and  given  by  the  court" 
was  held  sufficient  in  Big  Hatchet  Con- 
sol.  Min.  Co.  V.  Colvin,  19  Colo.  App. 
405,  75  Pac.  605,  following  Eitehey  v. 
People,  23  Colo.  314,  47  Pac.  272,  384, 
which  distinguishes  between  written  in- 
structions separately  numbered  and  one 
general  charge  delivered  orally.  Com- 
pare Edwards  v.  People,  26  Colo.  539, 
59  Pac.  56. 

[e]  "Comes  now  the  defendant  and 
excepts  to  all  that  part  of  the  court's 
charge  contained  in  paragraph  2,"  is 
sufficient.  Gilliam  v.  Newland,  37  Okla. 
36,  130  Pac.  133,  following  Hurst  v.  Hill, 
32  Olda.  532,  122  Pac.  513,  and  disUn- 
guisMng  Eisminger  v.  Beman,  32  Okla. 
818,  124  Pac.  289;  McCabe  &  Steen 
Const.  Co.  V.  Wilson,  17  Okla.  355,  87 
Pac.  320,  and  Glaser  v.  Glaser,  13  Okla. 
889,  74  Pac.  944,  where  a  similar  excep- 
tion "to  each  and  all"  of  the  instruc- 
tions was  held  too  general. 

[f  ]  And  in  Ehea  v.  United  States,  6 
Okla.  249,  50  Pac.  992,  the  charge  hav- 
ing been  given  in  separate  instructions 
which  were  numbered  an  exception  at 
the  conclusion  thereof,  "To  the  giving 
of  each  and  every  and  all  of  said  in- 
structions to  the  jury  by  the  court  the 
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defendant  excepted  separately  at  the 
time,  and  s'till  excepts,"  was  held  suffi- 
cient, though  the  practice  is  not  to  be 
commended. 

[g]  Distinction  Between  Given 
Charge  and  Refused  Bequest. — In  Lind- 
say Land  &  L.  Co.  v.  Smart  Land  &  L. 
Co.,  43  Utah  554,  137  Pac.  837,  the  court 
discusses  this  distinction  at  length 
showing  that  the  precise  language  or 
portion  of  the  given  charge  must  be 
pointed  out  so  that  the  judge  may  cor- 
rect it,  but  it  is  only  necessary  to  ex- 
cept to  a  refused  request  by  number, 
since  if  it  be  entirely  correct  it  should 
have  been  given  as  requested,  while  if 
it  be  in  any  particular  erroneous  the 
trial  court  is  justified  in  rejecting  it  as 
a  whole.  See  also  Scoville  v.  Salt  Lake 
City,  11  Utah  80,  39  Pac.  481. 

2.  The  theory  was  that  the  court 
could  not  be  expected  to  take  the  bur- 
den of  sifting  and  eliminating  the 
good  from  the  bad  in  some  seven  pages 
of  record  but  would  assume  that  the 
trial  court  acted  properly.  Haekett  v. 
Straw,  33  S.  D.  17,  144  N.  W.  655. 

3.  Ala.— Kilpatriok  v.  Pickens  Co., 
66  Ala.  422.  Ind. — Inland  Steel  Co.  v. 
Smith,  168  Ind.  245,  80  N.  Ei  538;  Os- 
burn  «;.  State,  164  Ind.  262,  73  N.  E. 
601;  Kelly  v.  John,.  13  Ind.  App.  579,  41 
N.  E.  1069.  Okla. — Glaser  v.  Glaser,  13 
Okla.  389,  74  Pac.  944.  Utah. — Smith  v. 
Columbus  Buggy  Co.,  40  Utah  580,  123 
Pac.  580;  Whipple  v.  Preece,  24  Utah 
364,  67  Pac.  1072;  Haun  v.  Eio  Grande 
W.  Ey.  Co.,  22  Utah  346,  62  Pac.  908. 
Vt.-iState  V.  Pierce,  87  Vt.  144,  88 
Atl.  740. 

4.  Ga. — iCentral  of  Georgia  Ey.  Co. 
V.  Bond,  111  Ga.  13,  36  S.  E.  299.  Kan. 
Topeka  v.  Heitman,  47  Kan.  739,  28 
Pac.  1096;  Eyan  v.  Madden,  46  Kan. 
245,  28  Pac.  879;  Hentig  v.  Kansas  Loan 
etc.  Co.,  28  Kan.  617;  Wheeler  v.  Joy, 
15  Kan.  389. 

[a]  Where  the  whole  charge  pro- 
ceeds upon  an  erroneous  theory  a  gen- 
eral exception  is  sufficient.     Snyder  v. 
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the  charge  affirms."  Where  a  charge  contains  but  one  sentence,  con- 
nected and  dependent  throughout,  an  exception  is  sufficient  though 
general,®  and  where  the  paragraph  of  a  charge  does  not  contain  in- 
structions on  separate  and  distinct  propositions,  some  of  which  are 
sound  and  others  not,  a  general  exception  to  that  paragraph  is  suffi- 
cient.' However,  care  must  be  taken  not  to  select  mere  obnoxious 
sentences  in  a  charge  and  thus  justify  the  criticism  that  the  omitted" 
context  would  have  explained  or  nullified  the  error.*  Where  an  omis- 
sion complained  of  is  a  mere  defect  in  form  a  specific  objection  should 
always  be  made.^ 

(II.)  Formal  Defects.  —  A  general  exception  is  not  sufficient  to  raise 
questions  as  to  the  time  of  giving  the  instruction,  or  as  to  the  circum- 
stances under  which  it  was  given,^"  nor  is  it  sufficient  to  raise  the 
question  as  to  failure  to  give  in  writing,^^  or  of  failure  to  mark  or 
number  the  instructions.^^ 

(III.)  Deflnitions  and  Language.  —Exceptions  to  the  court's  defini- 
tions must  be  so  specific  as  to  point  out  clearly  to  the  judge  the  par- 


Viola  Min.  &  Smelt.  Co.,  3  Idaho  28,  26 
Pae.  127. 

[b]  Where  the  Instruction  is  inher- 
ently erroneous,  no  specific  objeetion  is 
required  to  present  the  error,  but  a  gen- 
eral objeetion  is  sufficient.  St.  Louis, 
etc.  By.  Co.  v.  Bright,  109  Ark.  4,  159 
S.  W.  33. 

5.  Gilroy  v.  Lof  tus,  22  Misc.  102,  48 
N.  T.  Supp.  532,  following  Varnum  v. 
Taylor,  10  Bosw.  (ISf.  Y.)  148.  And  see 
Camden  &  C.  Co.  v.  Belknap,  21  Wend. 
(N.  Y.)  354,  where  the  court  says  the 
most  it  can  do  is  to  examine  "the gen- 
eral bearing  of  the  charge." 

6.  Ala. — Bernstein  v.  Humes,  78  Ala. 
134.  Colo. — Burchmore  v.  Antlers  Hotel 
■Co.,  54  Colo.  314,  130  Pac.  846;  Schol- 
lay  V.  Moffitt-West  Drug  Co.,  17  Colo. 
App.  126,  67  Pac,  182.  N.  J.— Packard 
V.  Bergen  Neck  Ey.  Co.,  54  N.  J.  L.  553, 
25  Atl.  506;  Potts  V.  Clarke,  20  N.  J.  L. 
536.  N.  T.— Eequa  v  Holmes,  16  N.  Y. 
193;  Gilroy  v.  Lof  tus,  22  Misc.  105,  48 
N.  Y.  Supp.  532.  N.  C— Witsell  v.  West 
Asheville  &  S.  S.  By.  Co.,  120  N.  0. 
557,  27  S.  E.  125.  Ore.— Nickum  v. 
Gaston,  24  Ore.  380,  33  Pac.  671,  35  Pae. 
31.  8.  O. — Norris  v.  Clinkscales,  59  S. 
C.  232,  37  S.  B.  821.  Utah. — Farnsworth 
V.  Union  Pac.  Ooal  Co.,  32  Utah  112,  89 
Pac.  74. 

7.  tr.  B. — Edgington  v.  United 
States,  164  U.  S.  361,  17  Sup.  Ct.  72,  41 
L.  ed.  467.  See  also  Winfrey  v.  Mis- 
souri, K.  &  T.  B.  Co.,  194  Fed.  808,  114 
CCA.  218;  Hindman  v.  Pirst  Nat. 
B'ank,  112  Fed.  931,  50  C.  C.  A.  623,  57 
L.  B.  A.  108;  Felton  v.  Newport,  92  Fed. 


470,  34  C.  C.  A.  470.  N.  J'.— -Potts  v. 
Clarke,  20  N.  J.  L.  536.  N.  Y.— Robin- 
son V.  New  York  &  Erie  E.  E.  Co.,  27 
Barb.  512. 

8.  Hicks  V.  United  States,  150  U. 
S.  442,  14  Sup.  Ct.  144,  37  L.  ed.  1137; 
Com.  V.  Tolman,  149  Mass.  229,  21  N. 
E.  377,  14  Am.  St.  Bep.  414,  3  L.  E.  A. 
747.    See  also  XIII,  A. 

9.  As  where  an  exception  to  a  gen- 
eral rule  was  not  stated  by  the  court, 
see  Arkansas  Midland  B.  Co.  v.  Bambo, 
90  Ark.  108,  117  S.  W.  784.  See  also 
St.  Louis,  I.  M.  &  S.  B.  Co.  v  Pritohett, 
66  Ark.  46,  48  S.  W.  809. 

10.  Topeka  v.  Heitman,  47  Kan. 
739,  28  Pac.  1096. 

11.  Franklin  Park  v.  Franklin,  231 
111.  380,  83  N.  E.  214;  Moses  v.  Loomis, 
55  lU.  App.  342;  Gaynor  a;.  Pease  Fur- 
nace Co.,  51  111.  App.  292;  Elliott  v. 
Carter  White  Lead  Co.,  53  Neb.  458,  73 
N.  W.  948.  See  also  Louisville  &  N.  B. 
Co.  V.  Hall,  91  Ala.  112,  8  So.  371,  24 
Am.  St.  Bep.  863,  holding  that  an  ex- 
ception to  corrections  of  written  in- 
structions made  orally,  is  insufficient  to 
raise  the  point  that  the  correction  was 
oral,  where  the  court's  attention  was 
not  called  to  this  particular  ground  of 
objection.     And   see  supra,  IV,  F. 

[a]  But  in  Sutherland  v.  Venard,  34 
Ind.  390,  the  request  to  charge  in  writ- 
ing having  been  duly  made,  but  disre- 
garded it  was  sufficient  for  counsel  to 
say  that  he  "excepted  to  all  and  that 
all  included  each." 

12.  Herzog  v.  Campbell,  47  Neb.  370, 
66  N.  W.  424;  Omaha  &  F.  L.  &  T.  Co. 
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ticulars  in  which  they  are  deemed  insufficient.^^  A  mere  general 
exception  does  not  raise  the  question  that  objectionable  words  were 
used,  but  the  particular  word  or  clause  objected  to  must  be  stated." 
(IV.)  Measure  of  Damages.  —  Where  the  exception  is  merely  to  a 
charge  on  the  measure  of  damages  a  general  exception  may  be  suffi- 
cient on  the  theory  that  the  damages  constitute  a  separate  and  distinct 
branch  of  the  case,^^  though  even  here  a  general  exception  may  be 
open  to  criticism  if  it  does  not  clearly  show  the  trial  court  just  what 
is  objected  to.^^ 


V.  Hansen,  32  Neb.  449,  49  N.  W.  456. 
[a]    Failure     To     Mark     "Given." 
Elliott   V.   Carter   White  Lead  Co.,   53 
Neb.  458,  73  N.  W.  948. 

13.  State  V.  Davenport,  38  S.  C. 
348,  17  S.  E.  37  (objection  todefinition 
of  "reasonable  doubt");  People  v. 
Thiede,  11  Utah  241,  39  Pae.  837  (ob- 
jections were  to  definitions  of  "mal- 
ice," "premeditation"  and  "delibera- 
tion"). 

14.  Ark. — Sloan  v.  Little  Eock  Ey. 
&  Elee.  Co.,  89  Ark.  574,  117  S.  W.  551. 
See  also  Midland  Val.  E.  Co.  v.  Hamil- 
ton, 84  Ark.  81,  104  S.  W.  540,  where 
the  words  "must  be  extremely  care- 
ful" should  have  been  specified  as  stat- 
ing an  erroneous  rule  as  to  negligence 
instead  of  merely  quoting  the  whole  in- 
struction containing  those  words.  Minn. 
Evans  v.  St.  Paul  &  S.  C.  E.  Co.,  30 
Minn.  489,  16  N.  W.  271.  N.  Y.^Stroud 
17.  Frith,  11  Barb.  300;  Camden  &  C.  Co. 
V.  Belknap,  21  Wend  354. 

[a]  "A  general  exception  to  his 
charge  does  not  bring  up  any  particular 
remark  of  the  judge."  Eoster  v.  Ber- 
key,  8  Minn.  351;  Castner  v.  Steamboat, 
1  Minn.  73. 

[b]  So  in  McKee'V.  Tourtellotte,  167 
Mass.  69,  44  N.  E.  1071,  the  court  says: 
"If  the  defendant  feared  that  the  in- 
struction would  be  taken  in  a  broader 
sense  than  he  deemed  consistent  with 
the  law,  he  should  have  called  atten- 
tion to  the  language." 

[c]  If  counsel  think  an  instruction 
objectionable  as  subject  to  a  certain 
construction  they  should  call  the  trial 
court's  attention  by  specific  objection 
and  give  him  an  opportunity  to  change 
the  wording.  Garretson-Greeson  Lum- 
ber Co.  V.  Goza  (Ark.),  172  S.  W.  825; 
St.  Louis,  I.  ,M.  &  S.  E.  Co.  v.  Green, 
110  Ark.  232,. 161  S.  W.  148. 

[d]  To  object  "to  what  your  hon- 
or said  with  regard  to  an  implied  con- 
tract" was  not  sufficiently  explicit  to 
point  out  to  the  judge  that  the  word 
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"implied"  was  improperly  employed. 
Gannon  v.  Brady  Brass  Co.,  82  N.  J.  L. 
411,  81  Atl.  727,  Ann.  Cas.  1913C,  1808. 

[e]  A  structural  defect  in  the  lan- 
guage of  the  instruction  must  be  called 
to  the  court's  attention  before  the  jury 
retires.  Zimmerman  v.  Burchard-Hurl- 
burt  Inv.  Co.,  Ill  Minn.  17,  126  N.  W. 
282,  where  there  was  no  subject  for 
the  verb. 

[f]  Mere  verbal  errors  must  be 
pointed  out  to  the  trial  court  so  that 
they  may  be  corrected.  Steinbauer  v. 
Stone,  85  Minn.  274,  88  N.  W.  754,  even 
though  by  statute  exceptions  are  not 
necessary. 

15.  A  general  exception  to  that  por- 
tion of  the  charge  which  "related  sole- 
ly to  the  measure  of  damages  and  con- 
stituted a  separate  and  distinct  branch 
of  the  charge,"  was  upheld,  though  one 
of  the  elements  of  damages  was  correct- 
ly stated.  Wales  v.  Pacific  Electric 
Motor  Co.,  130  Cal.  521,  62  Pac.  932, 
1120. 

[a]  So  in  Hindman  v.  First  Nat. 
Bank,  112  Fed.  931,  50  C.  C.  A.  623, 
57  L,  E.  A.  108,  the  court  holds  an 
instruction  on  damages  "may  be  re- 
garded as  constituting  a  single  sub- 
ject." 

16.  Smith  V.  Atlantic  City  E.  Co.,  74 
N.  J.  L.  452,  65  Atl.  1000. 

[a]  A  general  exception  is  not  suf- 
ficient to  raise  the  question  that  the 
instruction  should  not  have  included 
the  element  of  "pecuniary  loss"  in 
the  absence  of  evidence  showing  such 
loss.  Ft.  Smith  Light  &  Tract.  Co.  V. 
Carr,  78  Ark.  279,  93  S.  W.  990. 

[b]  If  the  instruction  as  to  dam- 
ages was  based  on  inapplicable  evi- 
dence a  mere  general  exception  is  not 
sufEicient.  Emery  v.  Boston  &  M.  E.  E., 
67  N.  H.  434,  36  Atl.  367. 

[c]  So  where  the  instruction  em- 
braced three  items  of  damages,  an  ob- 
jection is  'too  general  which  does  not 
point   out  which   item   is   objected    to. 
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(V.)  Charges  on  the  Evidence.  —  That  the  province  of  the  jury  has 
been  invaded  is  not  brought  up  by  a  general  exception/'  nor  is  the 
point  that  questions  of  law  have  been  submitted  to  the  jury.^*  A 
general  exception  is  not  sufficient  to  raise  the  question  that  the  judge 
used  illustrations  which  might  have  been  misleading,^®  or  that  he  mis- 
stated the  facts,^"  or  that  he  improperly  assumed  facts.^^  A  general 
exception  does  not  raise  the  question  whether  the  particular  instruc- 
tion given  is  applicable  to  the  evidence,^^  or  that  it  was  based  only 
upon  evidence  which  should  have  been  excluded  as  being  incompetent."^ 

f.  Contradictions  and  Ambiguity. — Where  an  instruction  is  contra- 
dictory a  general  exception  has  been  held  sufficient,^*  but  it  has  been 
held  not  sufficient  to  raise  the  question  of  inconsistency,"^  or  that  the 
instructions  are  confusing  and  misleading,"^  or  that  a  particular  in- 
struction is  ambiguous  or  of  doubtful  meaning."' 


National  Fuel   Co.  v.  Green-,    50    Colo. 
307,  115  Pac.  709. 

[d]  Where  there  were  four  distinct 
phases  of  the  case  relating  to  the  meas- 
ure of  damages  covered  by  the  instruc- 
tion, a  general  exception  was  not  suf- 
ficient. MicDonough  v.  Great  Northern 
B.  Co.,  15  "Wash.  244,  46  Pac.  334. 

17.  Gilroy  v.  Loftus,  22  Misc.  105, 
48  N.  Y.  Supp.  532. 

18.  American  Realty  Co.  v.  Hisey, 
113  Ark.  78,  167  S.  W.  488. 

19.  Fairman  v.  Boston  &  A.  E.  'Co., 
169  Mass.  170,  47  N.  E.  613. 

20.  Vamum  v.  Taylor,  10  Bosw.  (N. 
Y.)    148. 

[a]  Counsel  stated  he  desired  "to 
generally  except  to  your  summary  of 
facts  and  your  statement  in  regard 
thereto."  This  was  not  sufficiently 
specific  to  raise  the  question  of  an  in- 
accurate, but  not  otherwise  unfair,  sum- 
mary of  the  facts.  Yazoo  &  M.  V.  E. 
Co.  V.  Long,  201  Fed.  881. 

[b]  Defendants  "should  have  lev- 
eled their  exception  distinctly  at  that 
statement  in  the  charge."  Walker  v. 
■Collins,  59  Fed.  70,  8  C.  C.  A,  1. 

[c]  "To  all  those  things,  and  spe- 
cifically to  the  whole  charge  on  the 
ground  that  it  didn't  fairly  present  the 
facts  in  the  case,"  is  too  general. 
State  V.  Wagner  (E.  I.),  86  Atl.  147. 

21.  Harris  v.  Smith,  71  N.  H.  330, 
52  Atl.  854. 

[a]  An  exception  as  to  assumption 
of  facts  was  too  broad  which  "was 
not  to  any  particular  fact,  but  to  the 
collection  of  facts.  Neither  was  at- 
tention called  to  any  explanation  or 
additional  fact."  United  States  Coal 
Co.  V.  Pinkeiton,  169  Fed.  536. 


[b]  But  where  counsel  excepted  spe- 
cifically upon  the  ground  that  an  in- 
struction assumed  a  fact  not  shown  it 
was  sufficient  though  he  did  not  point 
out  specifically  wherein,  or  how,  it  as- 
sumed such  fact.  Davis,  Sawyer  &  Co. 
V.  Strohm,  17  Iowa  421. 

[c]  An  exception  that  "there  is  no 
evidence"  of  a  certain  specified  fact 
assumed  in  the  charge  is  sufficient. 
Place  V.  Grand  Trunk  E.  Co.,  83  Vt. 
498,   76  Atl.   1110. 

22.  Ark.— Ft.  Smith  Light  &  Tract. 
Co.  V.  Carr,  78  Ark.  279,  93  S.  W.  990; 
Quertermous  v.  Hatfield,  54  Ark.  16,  14 
S.  W.  1096.  Ga.— Oats  v.  Jones,  136  Ga. 
704,  71  S.  E.  1097;  Central  of  Georgia 
Ey.  Co.  V.  Bond,  111  Ga.  13,  36  S.  E. 
299.  N.  Y.— Varnum  v.  Taylor,  10 
Bosw.  148;  Labron  v.  Woram,  1  Hill 
91.  Wis. — Hulehan  v.  Green  Bay  W.  & 
St.  P.  E.  Co.,  68  Wis.  520,  32  N.  W. 
529. 

23.  Frauenthal  v.  Bridgman,  50  Ark. 
348,  7  S.  W.  388. 

24.  "In  this  respect  the  instruction 
was  inherently  erroneous  and  no  spe- 
cific objection  was  required  to  present 
the  error  of  the  court's  ruling,  because 
it  was  not  a  mere  defect  in  verbiage 
or  form,  but  one  of  substance."  St. 
Louis,  I.  M.  &  S.  Ey.  €o.  v.  Bright,  109 
Ark.  4,   159  S.  W.  33. 

25.  The  particular  inconsistency  must 
be  pointed  out  so  that  it  may  be 
remedied.  Matthews  v.  Clough,  70  N. 
H.  600,  49  Atl.  637. 

26.  Emerson  v.  Stevens  Grocery  Co., 
105  Ark.  575,  151  S.  W.  1003;  Larrabee 
V.  Minneapolis  Tribune  Co.,  36  Minn. 
141,  30  N.  W.  462. 

27.  St.   Louis,   I.   M.   &   S.   Ey.   Co. 
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g.  Rules  Applied  to  Refused  Requests.  —  It  has  already  been  pointed 
out  that  if  requests  to  charge  are  not  so  precisely  made  that  the  court 
may  refuse  or  grant  them  in  their  entirety  as  made  no  error  results, 
though  part  of  the  refused  request  stated  a  correct  principle  of  law.^* 
It  follows  that  a  mere  general  exception  to  the  court's  refusal  to  give 
several  instructions  requested  together  is  not  sufftcient  where  at  least 
one  of  the  instructions  was  properly  refused,^^  but  a  separate  exception 
to  the  refusal  of  the  court  to  give  each  separate  request  is  the  proper 
practice.^"  Nor  is  it  sufficient  to  take  a  general  exception  to  the  re- 
fusal of  requests  except  as  they  may  have  been  covered  by  the  general 
charge.^^    But  a  general  exception  to  a  refusal  to  charge  as  requested 


V.  Prinee,  101  Ark.  315,  142  S.  W.  499; 
Aluminum  Co.  v.  Eamsay,  89  Ark.  522, 
117  S.  W.  568;  Fox  v.  Spears,  78  Ark. 
71,  93  S.  W.  560;  St.  Louis,  1.  M.  * 
S.  Ry.  Go.  V.  Pritchett,  66  Ark.  46,  48 
S.  W.  809;  Holm  v.  Sandberg,  32  Minn. 
427,  21  N.  W.  416. 

[a]  "When  the  charge  without  as- 
serting an  erroneous  proposition  of  law, 
as  applied  to  the  case,  is  ambiguous, 
or  deficient  in  fullness,  or  does  not  go 
far  enough,  or  is  not  sufficiently  ex- 
plicit, the  party  excepting  should  call 
the  attention  of  the  court  to  the  par- 
ticular grounds  upon  which  he  objects, 
so  that  it  may  be  corrected."  Nickum 
V.  Gaston,  24  Ore.  380,  33  Pac.  671. 

[b]  So  in  Donahue  v.  Boston  Elev. 
Ey.  Co.,  214  Mass.  70,  100  N.  E.  1033, 
where  counsel  noted  an  exception  for 
insufficiency  and  when  the  judge  asked 
what  he  required  as  sufficient  his  only 
reply  related  to  another  subject,  his  ob- 
jection was  properly  deemed  waived. 

28.  See  supra,  III. 

29.  XT.  S.— 'Cleveland,  C.  C.  &  St.  li. 
Ey.  Co.  V.  Zider,  61  Fed.  908,  10  C.  C. 
A.  151.  Ala. — ^Ragsdale  v.  State,  134 
Ala.  24,  32  So.  674;  Alston  v.  State, 
109  Ala.  51,  20  So.  81;  Kilpatrick  v. 
Pickens  County,  66  Ala.  422;  McGehee 
V.  State,  52  Ala.  224;  Tombigbee  Val. 
E.  Co.  V.  Morris,  10  Ala.  App.  322,  65 
So.  207;  Kirk  v.  State,  10  Ala.  App. 
216,  65  So.  195.  Pla.— -Griffin  v.  State, 
48  Fla.  42,  37  So.  209;  Bwert  v.  State, 
48  Fla.  36,  37  So.  334;  King  v.  State, 
43  Fla.  211,  31  So.  254;  Lewis  v.  State, 
42  Fla.  253,  28  So.  397;  MeOoggle  v. 
State,  41  Fla.  525,  26  So.  734.  IwL  Ter. 
Hall  V.  Needles,  1  Ind.  Ter.  146,  38 
S.  W.  671.  Neb.— Goff  v.  State,  89  Neb. 
287,  131  N.  W.  213,  "this  has  been 
the  settled  rule  in  this  state  since  the 
decision  of  McEeady  v.  Bogers,  1  Neb. 
124."    N.  J.— Gardner  v.  State,  55  N. 
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J.  L.  17,  26  Atl.  30.  Vt.— Im  re  Bean's 
Will,  85  Vt.  452,  82  Atl.  734.  Wash. 
State  V.  Eobinson,  12  Wash.  491,  41 
Pac.  884. 

[a]  "To  the  charge  as  given,  and 
to  the  refusal  of  the  court  to  charge 
as  requested,"  is  too  general  when 
several  requests  are  made  and  some  are 
objectionable.  Marks  v.  Tompkins,  7 
Utah  421,  27  Pac.  6. 

[b]  An  exception  "to  the  refusals 
to  charge  as  requested  by  plaintiff's 
counsel,  in  so  far  as  the  court  did  re- 
fuse, and  to  each  of  the  refusals  to 
charge  as  requested,"  is  not  sufficient- 
ly definite  and  specific  to  present  a 
question  for  review.  Eead  v.  Nichols, 
118  N.  Y.  224,  23  N.  E.  468,  7  L.  E. 
A.  130. 

30.  TJ.  S.— Boston  &  M.  E.  Co.  c. 
Miller,  203  Fed.  968,  122  ■C.  C.  A.  270. 
Minn. — Schurmeier  v.  Johnson,  10  Minn. 
319.  N.  Y.— Dunckel  v.  Wiles,  11  N.  Y. 
420;  O'Donnell  v.  New  York,  etc.  E.  E. 
Co.,  8  Daly  409,  aprmed,  77  N.  Y.  625. 

[a]  A  bill  of  exceptions  is  proper 
which  states  that  the  court  was  asked 
to  give  ' '  each ' '  of  four  several  charges 
requested  in  writing,  "but  the  court 
refused  to  give  either  of  said  charges, 
and  to  such  refusal  the  defendants  ex- 
cepted." Lehman-Durr  &  Co.  v.  Bibb, 
55  Ala.  411. 

[b]  The  defendant's  request  to 
charge  involved  six  distinct  proposi- 
tions, stated  in  six  paragraphs,  each 
numbeTed  and  the  exception  was,  "to 
the  refusal  of  the  court  to.  charge  spe- 
cifically as  requested."  Consolidated 
Traction  Co.  v.  Ohenowith,  61  N.  J.  L. 
554,  35  Atl.  1067. 

31.  The  court  will  not  consider  gen- 
eral exceptions  to  refusals  to  give  cer- 
tain requested  instructions  though 
coupled  with  the  limitation  "except  in 
so  far  as  they  were  given  by  the  charge 
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IS  sufficient,  where  there  is  but  one  single  request,'^  as  it  is  where  all 
but  one  of  a  number  of  requests  to  charge  are  granted.^^  When  sev- 
eral instructions  are  asked  and  refused  a  general  exception  is  sufficient 
if  all  were  proper  and  should  have  been  given,^*  but  it  is  not  suffi- 
cient where  several  requests  were  made  and  some  were  granted  and 
others  refused.'^ 

D.  Construction  of  Exception  by  Reviewing  Court.  —  On  appeal 
the  court  cannot  enlarge  or  change  the  exception  as  made  below,'"  and 
in  considering  a  general  exception  it  will  be  confined  to  the  matter 
immediately  preceding  it.°^  But  if  specific,  it  should  be  liberally  con- 
strued.'* 

Xm.    IMTBEPEETATION  AND  CONSTRUCTION.'^  — A.    Con- 


to  the  jury."    Walker  r.  'Wiiidsor  Nat. 
Bank,  56  Pad.  76,  5  C.  C.  A.  4^1. 

[a]  "To  the  failure  to  charge  as 
Requested,  in  co  fw  as  there  may  hare 
been  an  omisgioD  to  charge  as  re- 
quested, and  to  tlie  charge  as  given 
upon  these  pointe  on  those  several  re- 
quests" is  too  general.  White  v. 
liumiere  Korth  American  Co.,  79  Vt. 
206,  64  Atl.  1121,  a  L.  E.  A.  (N.  S.) 
807. 

[b]  An  exception  to  refusal  to  give 
"except  as  given  in  the  general 
charge"  is  not  sufficiently  specific 
where  the  general  charge  extended  over 
thirteen  printed  pages  and  the  re- 
quests over  three.  Welcome  v.  Mitch- 
ell, 81  Wis.  566,  51  N.  W.  1080,  29  Am. 
St.  Eep.  913. 

[c]  An  exception  is  insufficient 
which  is  merely  to  the  l-efusal  to  give 
such  portions  of  requests  as  were  "not 
covered  by  the  general  charge."  Lane 
V.  Minnesota  State  A.  Soc,  67  Minn. 
65,  69  N.  W.  463.  See  also  Castner  v. 
Steamboat,  1  Minn.  73. 

[d]  An  exception  to  "the  refusal 
to  charge  each  of-  the  requests  sub- 
mitted, except  so  far  as  embraced  in 
the  charge  delivered"  and  "to  every 
part  of  the  charge  which  is  incon- 
sistent with  such  requests,"  presents 
no  question  for  review.  Ayrault  v.  Pa- 
cific Bank,  47  N.  Y.  570,  7  Am.  Eep. 
489. 

32.  Booth  V.  Swezey,  8  N.  T.  276. 

33.  Nine  requests  were  made  and 
eight  were  given.  An  exception  "the 
trial  justice  erred  in  not  charging  the 
requests  made  by  the  plaintiff"  was 
sufficient  as  it  "enabled  the  circuit 
judge  to  lay  his  finger  directly  upon 
the  alleged"  error. "  Sellers  v.  Hancock, 
42  S.  C.  40,  20  S.  E.  13. 


34.  Ocheltree  v.  MeClung,  7  W.  Va. 
232. 

35.  Mich.— Edgell  v.  Francis,  86 
Mich.  232,  48  N.  W.  1095;  Danielaon 
V.  iJycktoan,  26  Mich.  169.  Miim. — ^De- 
lude V.  St.  Paul  City  By.  Co.,  55  Minn. 
63,  56  N.  W.  461;  Carroll  v.  WilUston, 
44  Minn.  287,  46  N.  W.  352.  N.  Y. 
Read  v.  Nichols,  118  N.  Y.  224,  23  N. 
E.  468,  7  L.  R.  A.  130;  Smedis  v.  Brook- 
lyn, etc.  E.  Co.,  88  N.  Y.  13.  Vt. 
White  V.  Lumiere  North  American  Co., 
79  "V^t.  206,  64  Atl.  1121,  6  L.  R.  A. 
(N.  S.)  807;  Luce  v.  Hassam,  76  Vt. 
450,  58  Atl.  725. 

[a]  A  general  exception  is  not  suf- 
ficient where  some  requests  were  given, 
some  modified,  and  some  refused.  Read 
V.  Nichols,  118  N.  Y.  224,  23  N.  E.  468, 
7  L.  R.  A.  130. 

[b]  A  general  exception  was  not 
sufficient  where  six  instructions  were 
requested,  two  were  given,  one  declined, 
and    the    other    three    refused    save   as 

fiven  in  the  general  charge.     Jones  v. 
lasit  Tennessee,  etc.  B.  Co.,  157  tJ.  S. 
682,  15  Sup.  Ct.  719,  39  L.  ed.  856. 

36.  Wiggins  Ferry  Co.  v.  Levinson, 
211  Fed.  122,  127  C.  C.  A.  520;  Chicago 
Great  Western  R.  Co.  v.  MeOormiok, 
200  Fed.  375,  118  C.  0.  A.  527,  47  h. 
R.  A.  (N.  S.)  18. 

37.  Leggett  v.  Perkins,  2  N.  Y.  297, 
following  Labron  v.  Woram,  1  Hill  (N. 

Y.)   91- 

[a]  In  Andress  v.  Broughton,  21 
Ala.  200,  it  is  held  that  where  a  gem- 
eral  exception  appears  in.  the  bill  of 
exceptiotts  it  must  be  construed  to  ap- 
ply only  to  the  paragraph  which  is 
"their   immediate   antecedent." 

88.  De  Ford  v.  Johnson,  152  Mo. 
App.  209,   133  S.  W.  393. 

39.  Effect  of  verbal  inaccuracies 
generally,  see  supra,  VI,  F,  2. 
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STRUED  According  to  General  Scope.  —  The  rule  is  well  settled  that 
in  reviewing  an  instruction  the  gener.al  scope  or  effect  thereof  must 
govern  rather  than  mere  casual  expressions  therein,  or  detached  por- 
tions thereof,*"  at  the  same  time  the  possibilities  of  interpretation 
must  be  considered.*^ 

B.  Must  Be  Construed  Together.*^  —  1.  The  Rule  Stated.  —  The 
cases  uniformly  hold  that  instructions  must  be  considered  as  a  whole 
and  if  all  taken  together  fairly  present  the  case  to  the  jury  error 
cannot  be  predicated  upon  the  fact  that  standing  by  itself  some  one 
instruction  ir:-:ht  have  been  misleading,*^  and  this  is  true  regardless 


40.  Ind.— Welty  v.  State,  180  Ind. 
411,  100  N.  E.  73;  Craig  v.  Frazier,  127 
Ind.  286,  26  N.  E.  842,  citing  many 
Indiana  eases.  Nev. — Konig  v.  Nevada- 
California-Oregon  Ey.,  36  Nev.  181,  135 
Pac.  141.  N.  C— Pasohall  v.  Williams, 
11  N.  C.  292.  Ore.— Wadhams  &  Co. 
V.  Inman,  Poulsen  &  Co.,  38  Ore.  143, 
63  Pac.  11.  Pa.— Kyle  v.  Southern  Elec. 
etc.  Co.,  174  Pa.  570,  34  Atl.  323.  R.  I. 
Newton  v.  Weaver,  13  B.  I.  616. 

[a]  In  State  v.  Goff,  71  Ore.  352, 
142  Pac.  564,  the  court  quotes  with 
approval  from  Nave  v.  Plack,  90  Ind. 
205,  210,  46  Am.  Eep.  205:  "An  in- 
struction is  not  to  be  disposed  of  by 
dissection;  if  good  as  a  whole  it  will 
stand." 

[b]  "Where  the  jury  are  charged 
orally  it  consists  of  one  continuous  and 
connected  charge,  so  that  one  part  will 
always  limit  and  qualify  the  other 
parts,  and  it  is  unfair  to  the  court  to 
pick  out  certain  portions  of  the  charge, 
omitting  the  other  portions  which  limit 
and  qualify  the  same,  and  then  insist 
that  the  court  committed  error  in  its 
charge  to  the  jury."  Zeman  v.  North 
American  Union,  263  111.  304,  105  N.  E. 
22,  following  Greenburg  v.  Childs  &  Co., 
242  111.  110,  89  N.  E.  679. 

[c]  In  Updike  v.  State,  9  Okla. 
Orim.  124,  1,30  Pac.  .1107,  Mr.  Justice 
Furman  suggests  that  the  absurdity 
which  would  follow  any  other  rule, 
"can  be  well  illustrated  by  quoting 
three  passages  of  Scripture  without  ref- 
erence to  the  connection  in  which  they 
are  used.  In  one  place  the  Bible  says: 
'Judas  Iscariot  went  out  and  hanged 
himself.'  In  another  place  the  Bible 
says:  'Go  thou  and  do  likewise.'  In 
another  place  the  Bible  says:  'And  all 
the  people  said  Amen.'  By  selecting 
isolated  passages  without  reference  to 
the  context  and  subject-matter,  counsel 
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could   easily  dispose   of  the   entire  in- 
structions given  by  the  court." 

[d]  "An  instruction  "must  be  read 
in  connection  with  its  context."  Fro- 
lich  V.  Independent  Glass  Co.,  173  Mich. 
4-28,  139  N.  W.  5. 

[e]  So  though  in  an  instruction  the 
word  "perhaps"  should  have  been 
omitted  from  a  sentence,  "she  would 
not  be,  perhaps,  entitled  to  recover," 
no  prejudice  resulted  where  from  the 
whole  instruction  the  jury  could  not 
have  been  mislead,  but  had  the  rules 
fully  laid  down  for  their  guidance. 
Bouma  v.  Dubois,  169  Mich.  422,  135 
N.  W.  322. 

[f]  A  mere  clerical  omission  of  the 
date  of  deceased's  death  is  cured  when 
the  whole  instruction  is  read  and  it  ap- 
pears that  the  jury  were  correctly 
charged  that  the  death  must  have  been 
within  a  year  and  a  day  of  the  in- 
fliction ^f  the  wound.  State  v.  Taylor, 
261  Mo.  210,  168  S.  W.  1191. 

[g]  A  clearly  stenographic  error 
consisting  in  the  insertion  of  the  word 
"no,"  so  that  one  part  of  the  in- 
struction says  "there  is  no  testimony" 
and  another  that  "there  is  a  conflict 
of  testimony,"  cannot  have  been  preju- 
dicial where  the  matter  was  left  to  the 
jury.  Hubbard  v.  Perlie,  25  App.  Cas. 
(D.  C.)  477. 

41.  "The  instruction  must  be  con- 
sidered with  reference  to  the  possi- 
bilities of  its  interpretation."  State 
V.  Chatham  Nat.  Bank,  10  Mo.  App. 
482. 

42.  Curing  error  where  instructions 
are  conflicting,  see  supra,  VI,  E. 

43.  TJ.  S.— Southern  Pacific  Co.  v. 
Ward,  208  Fed.  385,  125  C.  C.  A.  601, 
following  Belsea  v.  Tind3,ll,  190  Fed. 
440,  111  C.  C.  A.  244;  Maguire  v. 
Thompson,  7  Pet.  348,  8  L.  ed.  348.  Ala. 
Birmingham  E.,  L.  &  P.  Co.  V.  Mayo, 
181   Ala.   525,   61  So.   289;    Barber    v. 
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State,  n  Ala.  App.  118,  65  So.  842. 
no'^';7^^"°'"'^  ^-  State,  15  Ariz.  137, 
1^1  A^°-otF'  Ark— Arnott  v.  State, 
109  ;A.''k.  378,  159  S.  W.  1105;  St.  Louis' 
I.  M  &  S.  By.  Co.  V.  Plott,  108  Ark. 
292,  157  S.  W.  385.  Cal.— People  v. 
Cruse,  24  Cal.  App.  497,  141  Pac.  936; 
■Campbell  v.  Southern  Pac.  E.  Co  21 
Cal.  App.  175,  131  Pac.  80,  quoting 
with  approval  Henderson  v.  Los  An- 
geles Traction  Co.,  150  Cal.  689,  89 
Pac.  976.  Colo. — ^Forte  v.  People,  57 
Colo.  450,  140  Pac.  789;  King  v.  Peo- 
ple, 54  Colo.  122,  129  Pac.  235;  Pos- 
sell  V.  Smith,  39  Color-.  127,  88  Pac.  1064. 
Conn. — Brodie  v.  Connecticut  Co.,  87 
Conn.  363,  87  Atl.  798,  following  State 
V.  Pecciulis,   84  Conn.   152,   79   Atl.   75. 

D.  C. — Miller  v.  United  States,  41  App. 
Cas.  52.  Fla.— Padgett  v.  State,  64  Pla. 
389,  59  So.  946,  Ann.  Cas.  1914B,  897, 
citing  several  Florida  cases.  Ga. — Walk- 

.  er  V.  Steffes,  139  Ga.  520,  77  S.  E.  580. 
Haw. — Sylva  v.  Wailuku  Sugar  Co.,  19 
Haw.  602.  Idabo. — Breshears  v.  Callen- 
der,  131  Pac.  15.  111. — Zeman  v.  North 
American  Union,  263  III.  804,  105  N.  E. 
22;  People  v.  Darr,  179  111.  App.  130; 
Swancutt  v.  W.  M.  Trout,  etc.  Co.,  176 
lU.  App.  606.  Ind.— "Welty  v.  State,  180 
Ind.  411,  100  N.  E.  73;  Majestic  Life 
Assur.  Co.  V.  Tuttle  (Ind.  App.),  107  N. 

E.  22;  Southern  E.  »Co.  v.  Howerton 
(Ind.  App.),  101  N".  E.  121.  la.— Neel  v. 
Smith,  147  N.  W.  183;  State  v.  John- 
son, 162  la.  597,  144  N.  W.  308;  Mitchell 
V.  Des  Moines  City  E.  Co.,  141  N.  W. 
43.  Kan. — ^State  v.  Johnson,  92  Kan. 
441,  140  Pac.  839;  Herrald  v.  Paris,  89 
Kan.  131,  130  Pac.  684.  Ky. — Louis- 
ville, H.  &  St.  L.  By.  Co.  v.  Davis,  157 
Ky.  23»,  162  S.  W.  1124.  La. — State 
V.  Seals,  135  La.  602,  65  So.  756.  Mass. 
Com.  V.  Parmer,  218  Mass.  507,  106 
N.  E.  150;  Cook  v.  Newhall,  213  Mass. 
392,  101  N.  E.  72.  Mich. — Kahn  v.  Min- 
thorn,  178  Mich.  312,  144  N.  W.  •  859. 
Minn.— Hedlund  v.  Minnesota  St.  B. 
Co.,  120  Minn.  819,  139  N.  W.  603. 
Miss.— State  v.  Smith,  65  So.  564.  Mo. 
Ehea  v.  Missouri  Pac.  E.  Co.,  171  Mo. 
App.  160,  156  S.  W.  4;  Eeilly  v.  Han- 
nibal, etc.  E.  Co.,  94  Mo.  600,  7  S.  W. 
407.  Mont. — Michalsky  v.  Centennial 
Brewing  Co.,  48  Mont.  1,  134  Pac.  807, 
following  Stephens  v.  Elliott,  86  Mont. 
92  92  Pac.  45.  Neb.— Whitney  v. 
Broader,  94  Neb.  805,  143  N.  W.  228. 
Uev Konig  V.  Nevada-California-Ore- 
gon'By.,  36  Nev.  181,  185  Pac.  141. 
N,  J. — ^Kargman  v.  Carlo,  85  N.  J.  L. 


632,  90  Atl.  292;  State  v.  Kuehnle,  85 
N.  J.  L.  220,  88  Atl.  1085.  N.  Y.— Peo- 
ple V.  Markheim,  162  App.  Div.  859,  148 
N.  Y.  Supp.  155,  following  People  v. 
Johnson,  185  N.  Y.  219,  77  N.  E.  1164. 
N.  O.— State  v.  Bobertson,  166  N.  C. 
356,  81  S.  E.  689;  Speight  IJ.  Seaboard 
Air  Line  By.  Co.,  161  N.  C.  80,  76  S. 
E.  684;  In  re  Big  Cold  Water,  etc. 
Dist.,  162  N.  C.  127,  78  S.  E.  14,  quoting 
with  approval:  Kornegay  v.  Atlantic 
Coast  Line  E.  Co.,  154  N.  0.  389,  70 
S.  E.  731.  N.  D.— Stoll  V.  Davis,  26 
N.  D.  373,  144  N.  W.  443;  Gagnier  v. 
City  of  Fargo,  12  N.  D.  219,  96  N.  W. 
841.  Okla.— Updike  v.  State,  9  Okla. 
Crim.  124,  130  Pac.  1107;  Gulf,  C.  & 
S.  F.  E.  Co.  V.  Taylor,  37  Okla.  99, 
130  Pac.  574;  Snyder  v.  S*riblong,  18 
Okla.  168,  89  Pac.  222;  Morris  v.  Ter- 
ritory, 1  Okla.  Crim.  617,  99  Pac.  760, 
101  Pac.  111.  Ore.— Poster  v.  Univer- 
sity Lumb.  Co.,  65  Ore.  46,  131  Pac. 
736;  State  v.  Goff,  71  Ore.  352,  142  Pac. 
564.  Pa. — Com.  v.  Calhoun,  238  Pa. 
474,  86  Atl.  472,  quoting  with  approval 
Com.  V.  Johnson,  133  Pa.  293,  19  Atl. 
402.  S.  C— Mullaly  v.  Smyth,  96  S.  C. 
14,  79  S.  E.  634;  State  v.  Ellison,  95 
S.  C.  127,  78  S.  E.  704.  S.  D.— Duprel 
V.  Collins,  33  S.  D.  365,  146  N.  W.  593. 
Tex.— Boberts  v.  State  (Tex.  Crim.), 
168  S.  W.  100;  Carl  v.  Wolcott  (Tex. 
Civ.  App.),  156  S.  W.  334.  Utah. 
Utah  Association,  etc.  v.  Boyle  Fur- 
niture Co.,  43  Utah  528,  136  Pac.  572; 
Beese  v.  Morgan  Silver  Min.  Co.,  17 
Utah  489,  54  Pac.  759.  Vt.— Green  v. 
Stockwell,  87  Vt.  459,  89  Atl.  870; 
Foster's  Exrs.  v.  Dickerson,  64  Vt.  233, 
24  Atl.  253.  Va.— Southern  E.  Go.  v. 
Grubbs,  115  Va.  876,  80  S.  E.  749. 
Wash.  —  Independent  Asphalt  Paving 
Co.  V.  Hein,  73  Wash.  127,  131  Pac. 
471,  134  Pac.  521.  W.  Va.— State  v. 
Davis,  74  W.  Va.  657,  82  S.  E.  525; 
Stewart  v.  Parr,  74  W.  Va.  327,  82 
S.  E.  259;  Styles  v.  Chesapeake  &  Ohio 
B.  Co.,  62  W.  Va.  650,  59  S.  E.  609. 

[a]  "Even  before  the  enactment  of 
the  statute,  it  was  held  that,  where 
a  mistake  made  in  instructing  the  jury 
was  thereafter  so  fully  corrected  as  to 
leave  no  reasonable  ground  to  claim 
that  they  were  misled,  it  could  not 
avail  appellant."  Matthews  v.  Town 
of  Sigel,  152  Wis.  128,  139  N,  W.  721, 

[b]  "No  single  instruction  can  em- 
body all  the  law."  Slaughter  v.  Gold- 
berg, Bowen  &  Co.,  26  Cal.  App.  818, 
147  Pac.  90. 
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of  on  whose  behalf  they  were  given,^*  having  in  view,  however,  the 
rules  already  discussed  regarding  the  necessity  of  charging  on  the 
whole  ease.*^  It  is  especially  objectionable  to  single  out  one  instruction 
and  place  a  constrained  construction  thereon.*^  In  other  words,  the 
correct  rule  is  to  examine  the  criticised  instruction  not  only  with 
reference  to  the  immediate  context,  but  to  review  the  whole  charge 
with  the  criticism  in  mind.*^ 

2.    One  Instruction  as  Abrogating  or  Amending  Another,  r^  An 

instruction  is  not  revoked  by  implication,  by  one  subsequently  given,*^ 
but  a  requested  instruction  given  after  the  main  charge  controls.*" 
Errors  or  defects  in  the  general  charge  may  be  cured  by  special  in- 
structions,^" but  errors  in  specific  charges  are  usually  held  not  cured 
by  the  general  eharge,^^  though  the  general  charge  may  cure  the  special 
of  the  vice  of  intimating  an  opinion.®^ 
C.    Status  of  Case  Controls.  —  The  words  of  the  instruction 


[e]  Instructions  must  be  read  to- 
gether and  "must  be  construed  and 
interpreted  in  the  light  of  what  pre- 
ceded and  followed."  Doran  v.  Water- 
loo, etc.  Ey.    (Iowa),  147  N.  W.   1100. 

[d]  Where  taken  together  instruc- 
tions are  merely  illustrative  and  clear- 
ly submit  the  essential  facts  to'  the 
jury  error  cannot  be  predicated  upon 
circumstances  that  taken  alone  some  of 
them  are  objectionable  as  being  charges 
on  the  facts.  People  v.  Slater,  119  Cal. 
620,  51  Pae.  957. 

[e]  Where  standing  alone  an  instruc- 
tion was  broad  enough  to  include  in- 
juries for  which  appellant  was  not 
liable,  the  instruction  as  a  whole  clear- 
ly did  not  mislead  the  jury  since  a 
previous  instruction  limited  the  jury  to 
the  injuries  which  were  the  result  of 
the  "unskillful  and  negligent  treat- 
ment ' '  by  appellant  and  the  amount  of 
the  damages  assessed  indicates  they 
must  have  assessed  only  for  those.  Mil- 
ler V.  Dumon,  24  Wash.  648,  64  Pac. 
804. 

44.  Styles  v.  Chesapeake  &  Ohio  E. 
€o.,  62  W.  Va.  650,  59  S.  E.  609. 

45.  See  supra,  VI,  A. 

[a]  "On  the  one  hand,  an  instruc- 
tion ought  not  to  be  read  as  if  it  stood 
solitary  and  alone,  independent  of  every 
other  situation.  On  the  other  hand,  a 
general  instruction,  covering  the  whole 
case,  ought  not  to  ignore  essential  ele- 
ments of  the  case."  Flaherty  v.  St. 
Louis  Transit  Co.,  207  Mo.  318,  334, 
106  S.  W.  15. 

46.  "To  permit  parties  to  single  out 
an  instruction  and  object  thereto  be- 
cause a  strained  possible  construction 
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put  upon  it  standing  by  itself  might  be 
unfavorable  or  misleading,  would  make 
an  Intelligent  system  of  written  in- 
structions impracticable  if  not  impos- 
sible." State  V.  Weisman,  238  Mo.  547, 
141  S.  W.  1108. 

[a]  So  in  Magniae  v.  Thompson,  7 
Pet.  (IT.  S.)  348,  8  L.  ed.  348,  the  court 
says:  "It  is  wholly  inadmissible  to 
take  up  single  and  detached  passages, 
and  to  decide  upon  them,  without  at- 
tending to  the  co*text,  or  without  in- 
corporating such  qualifications  and  ex- 
planations as  naturally  flow  from  the 
language  of  other  parts  of  the  charge. ' ' 
Quoted  with  approval  in  Southern  Pac. 
Co.  V.  Ward,  208  Fed.  385,  125  C.  C.  A. 
601  and  in  Belsea  v.  Tindell,  199  Fed. 
440,  111  G.  C.  A.  244. 

47.  State  v.  Kuehnle,  85  N.  J.  L.  220, 
88  Atl.  1085. 

48.  Adams  v.  Macfarlane,  65  Me. 
143.     Compare  supra,  IX. 

49.  Goetz  V.  Metropolitan  St.  E.  Co., 
54  App.  Div.  365,  66  N.  Y.  Supp.  666. 

50.  Ala. — Hemingway  v.  Garth,  51 
Ala.  530.  Minu. — Simpson  v.  Krum- 
dick,  28  Minn.  352,  10  N.  W.  18.  Tex. 
Campbell  v.  Fisher  (Tex.  Civ.  App.),  24 
S.  W.  661. 

See  supra,  IX. 

51.  Trogdon  v.  State,  133  Ind.  1,  32 
N.  E.  725;  Baxter  v.  Waite,  2  Wash. 
Ter.  228    6  Pac.  429. 

[a]  An  obscure  answer  to  a  point 
may  be  aided  by  the  general  charge 
"but  not  one  that  is  palpably  erro- 
neous."   Murray  v.  Com.,  79  Pa.  311. 

52.  Assuming  that  a  special  charge 
amounted  to  an  expression  of  opinion 
the  general  charge  may  show  the  whole 
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should  be  construed  in  view  of  the  actual  posture  of  the  case  at  the 
time  the  instruction  was  given,"'  that  is  to  say  all  instructions  should 
be  read  and  understood  in  the  light  of  the  evidence  before  the  court,"* 
and  the  questions  which  arose  out  of  it.^" 

D.  Judgment  To  Be  Supported.  —  As  between  two  possible  con- 
structions one. is  to  be  adopted  which  will  support  the  judgment,"* 
unless  it  fairly  appears  that  the  jury  were  misled."^ 

E.  Construction  Least  Favorable  to  Party  Eequesting."'  —  It 
has  been  held  that  the  construction  least  favorable  to  the  party  who 
Requested  the  instruction  should  be  adopted."^ 

F.  Ordinary  and  Reasonable  Meaning  op  Language  Prevails. 
The  ordinary  meaning  which  would  be  conveyed  by  the  words  and  not 
a  technical  construction  which  professional  minds  might  put  upon  it, 
governs.®"  There  must  be  a  reasonable  interpretation,®^  avoiding  "hyper- 


matter  was  properly  left  to  the  jury. 
Chapman  v.  ■  Capitol  Traction  Co.,  37 
App.  Cas.  (D.  C.)  479. 

53.  Kelly  v.  Beede,  141  Mass.  184,  4 
N.  E.  832. 

54.  Ala. — Bowles  v.  Lowery,  181  Ala. 
603,  62  So.  107.  lU.— Kaler  «.  Swift 
&  Co.,  173  111.  App.  135.  la.— Mitchell 
«.  Des  Moines  City  E.  Co.,  161  Iowa 
100,  141  N.  W.  43.  Mich.— Frolich  v. 
Independent  Glass  Co.,  173  Mich.  428, 
139  N.  W.  5.  N.  J.— State  v.  Egan, 
84  N.  J.  L.  701,  87  Atl.  455.  Okla. 
Johns  V.  State,  8  Okla.  Crim.  585,  129 
Pae.  451.  Wash. — Wheeler  v.  Hotel 
Stevens  Co.,  71  Wash.  142,  127  Pac. 
840,  Ann.  Cas.  1914C,  576.  ■ 

55.  Higdon  v.  Fields,  6  Ala.  App. 
281,  60  So.  594,  following  Carter  v. 
Chambers,  79  Ala.  223;  State  v.  Egan, 
84  N.  J.  L.  701,  87  Atl.  455. 

56.  N.  J. — Kargman  v.  Carlo,  85  N. 
J.  L.  632,  90  Atl.  292;  State  v.  Egan, 
84  N.  J.  L.  701,  87  Atl.  455.  S.  0. 
State  V.  Gilreath,  16  S.  C.  100.  Vt. 
Green  v.  Stoekwell,  87  Vt.  459,  89  Atl. 
870. 

[a]  That  an  instruction  was  not  mis- 
leading in  that  by  its  terms  it  per- 
mitted the  conviction  of  all  the  defend- 
ants, upon  a  finding  that  one  only  com- 
mitted the  act,  is  shown  by  the  fact 
that  the  jury  acquitted  one  of  the  de- 
fendants. People  V.  Spira,  264  111.  243, 
106  N.  E.  241.  ,„„   1.T    XT 

57.  People  v.  McCallam,  103  N.  Y. 
.'587  9  N  E.  502,  following  Caldwell  V. 
New  Jersey,  etc.'Co.,  47  N.  T.  282 

58.  That  iiistnioti«n  favorable  to  the 
ftpp^ant  cannet  be  complained  of,  see 
s'apra,  XII,  A,  1. 

51,    Therefore  if  so  construed  it  as- 


serts an  incorrect  principle  of  law  it  is 
properly  refused.  Smith  «.  State,  88 
Ala.  23,  7  So.  52,  following  Meredith  v. 
State,  60  Ala.  441;  Allen  v.  State,  52 
Ala.  391;  Moore  v.  State,  18  Ala.  532. 

60.  State  v.  Billings,  77  Iowa  417, 
42   N.  W.  456. 

[a]  "Instructions  should  be  taken 
in  the  sense  in  which  they  would  be 
understood  by  men  of  ordinary  intel- 
ligence." Kingan  &  Co.  v.  King,  179 
Ind.  285,  100  N.  E.  1044,  eiting  Ken- 
nedy V.  State,  107  Ind.  .144,  6  N.  E. 
305   57  Am.  Eep.  99. 

[b]  "The  practical  administration 
of  justice  should  not  be  defected  by  a 
too  rigid  adherence  to  a  close  and  tech- 
nical analysis  of  the  instructions." 
People  v.'Bruggy,  93  Cal.  476,  486,  29 
Pac.  26. 

[c]  So  where  the  court  used  the 
word  "arson"  in  a  sense  not  technical- 
ly correct  but  the  jury  evidently  under- 
stood it  in  the  sense  in  which  it  was 
intended,  the  supreme  court  said  they 
would  not  Reverse  because  the  jury 
"did  not  follow  it  in  a  sense  in  which 
it  was  not  intended."  Parkhurst  v. 
Masteller,  57  Iowa  474,  10  N.  W.  864. 

[d]  "In  construing  the  meaning  of 
the  language  used  we  must  apply  to  it 
the  plain  common-sense  meaning  it  was 
evidently  intended  to  convey."  Orange 
Lumber  Co.  v.  Ellis  (Tex.),  150  S.  W. 
582. 

61.  XT,  S. — First  Unitarian  Soc.  t;. 
Faulkner,  91  tJ.  S.  415,  23  I.,  ed.  283; 
Bliven  v.  New  England,  etc.  Ob,,  28 
How.  (IT.  S.)  420,  16  L.  ed.  510.  Ark. 
Arnott  V.  State,  1D9  Ark.  378,  159  S. 
W.  1105.  la. — Davenport  v.  Oammings, 
15  Iowa  219. 
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critical  niceties  "°^  and  forced  constructions  of  the  language  used." 


[a]  "Elliptical  forma  of  expres- 
sion are  not  unusual,  either  in  public 
or  private  speaking,  and  they  rarely 
mislead."  South,  etc.  B.  Co.  v.  Jones, 
56  Ala.  507. 

[b]  "The  charge  and  the  language 
thereof  must  have  a  reasonable,  and 
not  a  strained  and  unreasonable  con- 
structioji,  and  the  jury  must  be  con- 
sidered to  be  reasonably  intelligent  and 
capable  men,  sufficiently  so  to  put  such 
reasonable  construction  on  the  charge, 
and  not  a  strained  and  unreasonable 
construction  thereon."  Christian  v. 
State  (Tex.  Grim.),  161  S.  W.  101, 
quoted  with  approval  in  Coffman  v. 
State  (Tex.  Crim.),  165  S.  W.  939. 

62.  "Hypercriticism  should  not  .be 
indulged. ' '  South,  etc.  E.  Co.  v.  Jones, 
56  Ala.  507. 

[a]  "Hypercritical  objections  .  .  . 
if  allowed  only  obstruct  the  adminis- 
tration of  justice."  Brant  v.  Gallup, 
111  111.  487,  53  Am.  Rep.  638. 

[b]  "Criticism     should     pronounce 


upon  them  in  the  liberal  spirit  of  her 
philosophy,  and  not  with  the  austerity 
of  her  logic."  Paschall  v.  Williams,  11 
N.  C.  292. 

[c]  It  was  hypercritical  to  criticise 
the  use  of  "have"  instead  of  "carry" 
in  a  prosecution  for  carrying  a  pistol. 
McCrary  v.  State  (Tex.  Crim.),  151  S. 
W.  812. 

63.  "It  is  not  proper  for  us  to  seek 
some  far  fetched  and  unusual  significa- 
tion of  the  language  of  an  instruc- 
tion."   State  V.  Huxford,  47  Iowa  16. 

[a]  "So  long  as  the  law  is  stated 
correctly  and  intelligently,  the  ultimate 
test  of  the  soundness  of  instructions 
is,  not  what  the  ingenuity  of  counsel 
can,  at  leisure,  work  out  the  instruc- 
tions to  mean,  but  how  and  in  what 
sense,  under  the  evidence  before  them, 
and  the  circumstances  of  the  trial, 
would  ordinary  men  and  jurors  under- 
stand the  instructions  as  a  whole." 
Kargman  v.  Carlo,  85  N.  J.  L.  632,  90 
Atl.  292. 


INSULT.  - 
V«l.  XIII 


See  Breach  of  the  Peace;  Diiorderly  Conduet. 
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